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LeoA Hoegh .................... Lucas .............. ... .. ...,
Dayton Countryman .............. Story ...
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Richard C. Turner ................ Pottawattamie ...................
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PERSONNEL OF THE
DEPARTMENT OF JUSTICE

RICHARD E. HAESEMEYER ...................... Solicitor General
Solicitor General and First Ass't. Attorney General. B. April 11, 1928,
Tipton, Iowa; B.S., University of Illinois,; L.L.B., Harvard Law School;
married, three children; American Airlines, Inc., N.Y.C., 1956-1962;
Monsanto Company, Textile Div. (formerly the Chemstrand Corp.)
N.Y.C. 1962-1967; App't. Solicitor General and First Ass't. Attorney
General February 20, 1967.

JOHN E. BEAMER .............. Special Assistant Attorney General
B. September 23, 1939, Abilene, Texas; B.A., Cornell College; J.D.,
S.UIL,; Agent F.B.I, 196-1970; married, two children; App't. Ass't.
Atty. Gen. 1970, App't. Special Ass't. Atty. General, 1972.

GEORGE W. MURRAY .......... Special Assistant Attorney General
B. June 1, 1920, Chicago, Illinois; Coe College 2 years; L.L.B., Drake
University; married, one child' App't. Spec. Ass't. Atty. Gen. 1961-
1965 and also 1967.

ASHER E. SCHROEDER.......... Special Assistant Attorney General
B. May 12, 1925, Maquoketa, Towa, married, three children; BA., J.D.,
S.UL; App't. Ass't. Atty. Gen. 1969, App't. Special Ass't. Atty. Gen.
1971.

LORNA L. WILLIAMS ........... Special Assistant Attorney General
B. February 9, 1915, Gaylord, Kansas; B.A., J.D., Drake University,
gvo children, private practice 1941-1967; App't. Special Ass't. Atty.

en. 1967.

JOHN I. ADAMS ... ... ............... Assistant Attorney General
B. July 11, 1926, Des Moines, Iowa; B.A., L.L.B.,, SUIL; Agent F.B.L,
1953-1955; Legal Department, Continental Western Insurance Com-
pany, 1958-1968; App't. Ass't. Atty. Gen. 1969

GARY A. AHRENS ...................... Assistant Attorney General
B. June 3, 1948, Boone, Iowa; B.A., University of Chicago; J.D.,
University of Virginia, married; App't. Ass't. Atty. Gen. 1973.

JOHN W. BATY ......................... Assistant Attorney General
B. October 5, 1942, Monticello, Iowa, B.S., Iowa State University; J.D.,
Drake University; Ass't. Marshall County Atty. 1968-1969; married;
App't. Ass't. Atty. Gen. 1972.

JOSEPH S. BECK ....................... Assistant Attorney General
B. January 3, 1944, Spencer, Iowa, B.B.A., University of lowa; J.D.,
Drake Umversity, married;, App't. Ass't. Atty. Gen. 1973.

LARRY M. BLUMBERG .................. Assistant Attorney General
B. September 8, 1946, Omaha, Nebraska, B.A., University of
Minnesota; J.D., Drake University, married, one child;, App't. Ass't.
Atty. Gen. 1971.

THEODORE R. BOECKER ............... Assistant Attorney General
B. November 20, 19,7, Des Moines, Towa, B.A., Cretghton University;
éD" Drake University;, married, two children; App't. Ass't. Atty.

en. 1973.

DONALD CAPOTOSTO .................. Assistant Attorney General

B. January 10, 1948, Toledo, Ohio; B.A., J.D., Drake University,
married, one child; App't. Ass't. Atty. Gen. 1973.
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DOUGLAS R. CARLSON ................. Assistant Attorney General
B. December 6, 1942, Des Moines, Iowa; B.A., J.D., Drake University,
single; App't. Ass't. Atty. Gen. 1968.

C. JOSEPH COLEMAN, JR ............... Assistant Attorney General
B. October 11, 1946, Fort Dodge, Iowa; B.A., Creighton University;
Loyola University of Rome, Italy, J.D., Creighton University Law
School; married, one child; App't. Ass't. Atty. Gen. 1972.

ROXANNE BARTON CONLIN ............ Assistant Attorney General
B. June 30, 1944, Huron, South Dakota, B.A., J.D., Drake University;
married, two children; private practice 1966, Deputy Industrial Com-
missioner 1966-1968; App't. Ass't. Atty. Gen. 1969.

DARBY MARIA CORIDEN ............... Assistant Attorney General
B. March 23, 1946, Detroit, Michigan, B.A., Grinnell College; J.D.,
University of Iowa; single; App't. Ass't. Atty. Gen. 1973.

JAMES C.DAVIS . ....................... Assistant Attorney General
B. February 23, 1937, Bloomington, Indiana,; Oregon State College 2
years; Greenville College 1 year; B.A., J.D., S.U.L; married, one child;
private practice 1962-1970; Justice of the Peace 1967-1970; App't.
Ass't. Atty. Gen. 1970.

JOHN R. DENT ......................... Assistant Attorney General
B. January 15, 1947, Denver, Colorado; B.A., Colorado College; J.D.,
Drake University; married, three children; App't. Ass't. Atty. Gen.
19738.

DAVID M. DRYER ...................... Assistant Attorney General
B. February 20, 1948, Cedar Rapids, Iowa; B.A., University of Towa;
J.D., Drake University, married; App't. Ass't. Atty. Gen. 1974,

CAROLS. EGLY ........................ Assistant Attorney General
B. June 27, 1949, Creston, Iowa; B.A., St. Olaf College; J.D., Drake
University; single; App't. Ass't. Atty. Gen. 1975.

JULIAN GARRETT ...................... Assistant Attorney General
B. November 7, 1940, Des Moines, Iowa, B.A., Central College; J.D.,
S.U.L, single; App't. Ass't. Atty. Gen. 1967.

ROBERT W. GOODWIN .................. Assistant Attorney General
B. June 25, 1943, Indianola, Iowa; B.S., J.D., Drake University, Agent
F.B.I 1967-1971; married, two children; App't. Ass't. Atty. Gen. 1970.

HARRY M. GRIGER ..................... Assistant Attorney General
B. March 13, 1941, Des Moines, Iowa; B.A., J.D., S.U.IL; married;
App't. Ass't. Atty. Gen. 1967.

FRED M. HASKINS ... ... ... .o Assistant Attorney General
B. October 18, 19,7, Des Moines, lowa, B.B.A., J.D., Drake Untversity,
single; App't. Ass't. Atty. Gen. 1972.

JOHN D. HUDSON ...................... Assistant Attorney General
B. February 1, 1948, Des Moines, Iowa; B.A., J.D., University of Iowa;
single, App't. Ass't. Atty. Gen. 1973.

JOSEPH S. KELLY, JR .................. Assistant Attorney General
B. August 27, 1949, New York City, N.Y.; B.A., University of Iowa;
J.D., Drake University; married, one child;, App't. Ass't. Atty. Gen.
197),.

DOROTHY KELLEY ..................... Assistant Attorney General
B. February 23, 19,6, Pittsburgh, Pennsylvania; R.T., A.R.R.T., Mercy
Hospital; B.A., J.D., Drake University; App't. Ass't. Atty. Gen. 197).



GERALD A.KUEHN .................... Assistant Attorney General
B. September 28, 1938, Hastings, Nebraska; B.B.A., State University
of Towa; J.D., Drake University;, married, two children; private prac-
tice, 1967-1969, 1970-1971; Ass't. City Atty., Des Moines, Iowa, 1969-
1970; App't. Ass't. Atty. Gen. 1971.

RONALD W.KUNTZ .................... Assistant Attorney General
B. April 9, 1937, Brooklyn, Iowa; B.S., University of Southern
Mississippi; L.L.B., Drake University; married, Ass't. Polk County
Atty. 1966-1972; App't. Ass't. Atty. Gen. 1972.

JACKLINGE ........ .. ... Assistant Attorney General
B. September 1}, 1941, Ottumwa, Iowa; L.L.B., Universtty of Iowa,
married; App't. Ass't. Atty. Gen. 197}.

DAVID E. LINQUIST .................... Assistant Attorney General
B July 1, 19,7, Chicago, Illinois; B.S.E., Northeast Missourt State
University; J.D., Drake University; married, App't. Ass't. Atty. Gen.
19738.

THOMAS D. MC GRANE ................ Assistant Attorney General
B. November 2, 1940, Waverly, Iowa; B.A., UN.L; J.D., Unwersity of
IGowa; married, three children; U.S.A.F. 1961-196,; App't. Ass't. Atty.

en. 1971.

THOMAS MANN, JR..................... Assistant Attorney General
B. December 15, 1949, Haywood County, Tennessee; B.S., Tennessee
State University; J.D., Unwersity of Iowa, single; App't. Ass't. Atty.
Gen. 197}.

JOHN GRANT MULLEN ................. Assistant Attorney General
B. October 17, 1949, Tucson, Arizona; B.A., University of Illinois; J.D.,
Drake University; married; App't. Ass't. Atty. Gen. 1975.

MICHAEL P. MURPHY .................. Assistant Attorney General
B. January 13, 1945, Ida Grove, lowa, B.A., J.D., University of Towa,
married, App't. Ass't. Atty. Gen. 197,.

ELIZABETH A. NOLAN ................. Assistant Attorney General
B. Des Moines, Iowa,; B.S., St. Mary's College, Notre Dame, Indiana,
J.D., S.UL; US. Department of Interior, 1955-1962; private practice,
Washington, D.C., 1962-1963; App't. Ass't. Atty. Gen. 1967.

JOHN R.PERKINS ...................... Assistant Attorney General
B. April 1, 1943, Des Moines, Iowa; B.A., J.D., University of Iowa,
married, one child;, App't. Ass't. Atty. Gen. 1972.

HUGHJ. PERRY ........................ Assistant Attorney General
B. July 7, 1946, Creston, Iowa;, B.A., Iowa State University, J.D.,
University of Towa, single, App't. Ass't. Atty. Gen. 1973.

CLIFFORD E. PETERSON ............... Assistant Attorney General
B. June 20, 1921, Ellsworth, Iowa, B.A., J.D., S.UIL,; Agent, F.B.L,
1952-1956; two children; App't. Ass't. Atty. Gen. 1968.

GARY M. PETERSON ................... Assistant Attorney General
B. February 1, 19,5, Fairbanks, Alaska; B.S., Iowa State University,
JD., SUL; married; App't. Ass't. Atty. Gen. 1972.

JIMP.ROBBINS ........................ Assistant Attorney General
B August 29, 1949, Towa Falls, Iowa; B.S., J.D., Drake University,
married, one child;, App't. Ass't. Atty. Gen. 197}.

EARL W. ROBERTS, JR ................. Assistant Attorney General
B. June 26, 194}, Baltimore, Maryland; B.A., Oakwood College, J.D.,
University of Iowa; married, three children;, App't. Ass't. Atty. Gen.
1974.



STEPHEN C. ROBINSON ................ Asgsistant Attorney General
B. September 7, 1935, Des Moines, Iowa; A.A., Graceland Junior
College; B.A., S.U.L; L.L.B., Drake University; married, two children;,
private practice 1962-1967; App't. Ass't. Atty. Gen. January 3, 1967;
Secretary Executive Council of Iowa May 1, 1967; Executive Secretary
Republican Party of Iowa, November 1, 1969; App't. Ass't. Atty. Gen.
August 15, 1973.

FRANKLIN W. SAUER .................. Assistant Attorney General
B. February 16, 1941, Central City, Iowa; B.A., J.D., S.U.IL; private
practice, 1966; U.S. Army, 1966-1968;, married;, App't. Ass't. Atty.
Gen. 1970.

NANCY J. SHIMANEK .................. Assistant Attorney General
B. December 1, 1947, Monticello, Iowa; B.A., Clarke College; J.D.,
University of Iowa, single; App't. Ass't. Atty. Gen. 197.

IRA SKINNER .......................... Assistant Attorney General
B. October 4, 1928, Des Moines, lowa; B.A., J.D., Drake University;
married; App't. Ass't. Atty. Gen. 1970.

DOUGLAS R. SMALLEY ................. Assistant Attorney General
B. January 21, 1946, Centralia, Washington; B.A., S U.L, J.D., Drake
University; married;, App't. Ass't. Atty. Gen. 197}.

RAYMOND W. SULLINS ................. Asgsistant Attorney General
B. February 4, 1945, Princeton, Indiana; B.A., Los Angeles Baptist
College; J.D., Drake University;, married; App't. Ass't. Atty. Gen.
1972,

GARY H. SWANSON .................... Assistant Attorney General
B. October 26, 1939; B.A., Drake University, J.D., Drake University;
single; App't. Ass't. Atty. Gen. 1972.

ROBERT TANGEMAN ................... Assistant Attorney General
B. Apnril 14, 192, Hardwick, Minnesota; B.S., L.L.B., St. Paul College
of Law, St. Paul, Minnesota, married, five children; Minnesota Mutual
Life Insurance Company, 1947-1965; lowa State Travelers Mutual In-
surance Company, 1965-1972; App't. Ass't. Atty. Gen. 1973.

PETER E. VOORHEES .................. Assistant Attorney General
B. May 19, 19,7, Waterloo, Iowa; B.A., University of Northern Iowa;
J.D., University of Iowa; App't. Ass't. Atty. Gen. 1972.

RICHARD N. WINDERS ................. Assistant Attorney General
B. April 18, 1945, Milwaukee, Wisconsin; B.A., J.D., Drake University;
married; App't. Ass't. Atty. Gen. 1970.

GARRY D. WOODWARD ................ Assistant Attorney General
B. April 18, 1926, Muscatine, Iowa,; B.A., L.L.D., S.U.IL; married, one
child; App't. Ass't. Atty. Gen. 1972.

MYRON E. LIGHT ........ ... . . Administrator
B. May 25, 1921, Deep River, Iowa; BCS; married, three children;
F.B.I, 19,1-1972; App't Chief Investigator 1972; App't. Administrator
1975.

PHYLLISJ. WISE . ........................ Administrative Assistant
B. Sept. 13, 1932, Ottumwa, Iowa; married, two children; App't.
Admin. Ass't. 1973. :

MARJORIE J. BURGESS ................... Administrative Assistant

B. July 6, 1928, Des Moines, Iowa, three children, Bookkeeper,
1967-197; App't. Admin. Ass't. 1975.



RICHARD C. TURNER ........ . ... . Attorney General
B. September 30, 1927, Avoca, Iowa; B.A., J.D., S.U.L, married, three
children; private practice 1953-1967; State Senator from Pottawat-
tamie County 1960-196); Ass't. Pottawattamie County Attorney 1954-
1956; Avoca Town Clerk 1953-1960; Elected Attorney General 1966,
1968, 1970, 1972 and 197}.




REPORT OF THE ATTORNEY GENERAL
April 14, 1975

The Honorable Robert D. Ray
Governor of Towa

State Capitol Building
LOCAL

Dear Governor Ray:

In accordance with the requirements of Sections 13.2(6) and 17.6,
Code of Towa, 1975, I am privileged to submit the following report
of the condition of the office of the Attorney General, opinions
rendered and business transacted of public interest.

OPINIONS

During 1973 and 1974, the Iowa Department of Justice prepared,
pursuant to Section 13.2(4), 504 written legal opinions. This com-
pares with 488 opinions prepared in 1971 and 1972, 443 opinions
written during the 1969-1970 biennium and 607 opinions furnished
in 1967 and 1968. Of the 504 opinions issued during the last two
years, 176 were furnished in response to requests from members of
the general assembly, 183 in response to questions from state of-
ficers and 145 in answer to inquiries from county attorneys.

The preparation and furnishing of these opinions constitutes one
of the more important and time-consuming functions which the
Department of Justice is required to perform. With annual sessions
and the continuing growth in size and complexity of government, it
is clear that an increasing portion of Department of Justice staff
resources will have to be devoted to writing these attorney
general's opinions.

CIVIL RIGHTS

The attorney assigned to the civil rights division is charged by
law with the presentation of the complainant's case before the civil
rights commission at public hearing, and thereafter through the
appellate process. During this biennium, 8 cases were tried to the
commission, and 9 additional cases were set for public hearing and
assigned to this office, but were successfully settled before the
hearing. Six cases have been heard by district courts and 6 by the
Supreme Court, 3 of which are pending decision.

In an effort to provide the commission with technical legal infor-
mation about pending cases, we examined and classified all open
cases pending in the [owa Civil Rights Commission as of July 1.
This examination took three weeks to complete.

In addition, as cases are processed by the commission, legal
questions and problems often arise and the assistant attorney
general is called upon to research the issues and determine the
technical and legal procedures for handling such cases.



Preparatory to public hearing, additional investigation is often re-
quired. In appellate matters, numerous briefs and oral arguments
are presented before final determination. The office also answers
written and oral requests from the public on matters pertaining to
civil rights. Opinion requests in this area, as well as approval of
proposed rules, are handled by the attorney general's office. The
assistant assigned to this area is also requested periodically to par-
ticipate in seminars and conferences concerning equal opportunity
matters.

TREBLE DAMAGES—ANTI-TRUST CASES

During this biennium, 1.5 million dollars were paid by 5 drug
manufacturers to the state and its political subdivisions as
damages for the fixing of prices on the prescription drug
tetracycline. As required by the court, more than $450,000 was
allocated to the Department of Health for use in special projects
such as measles immunization, public health, nursing and the
detection of sickle cell anemia. The total settlement amount of
$1,600,000 has now been distributed.

We are also involved in an anti-trust case brought against the
major automobile manufacturers. This action is currently still in
the discovery stage. Data has been collected from cities and coun-
ties, as well as state agencies on the number and type of
automobiles purchased during the period of the lawsuit. No trial
dates have been set.

We have successfully settled the cast iron pipe price fixing case.
The matter was tried in April of 1973, after 10 weeks of evidence,
the jury was unable to reach a verdict and the judge declared a mis-
trial. Post-trial negotiations produced a settlement to the State of
Iowa and its political subdivisions in the total amount of
$394,672.48. Distribution has not yet been made. We also inter-
vened in the gypsum anti-trust case and were awarded $100,000,
one-half of which has already been distributed.

The most complex case we are currently pursuing involves the
drug ampicillin. It is alleged that three manufacturers of that drug
committed a patent fraud and thereafter interfered with other
companies' attempts to produce and distribute the same which
caused an artificially high price. After four years of discovery
proceedings, the case is likely to proceed to trial on the liability
aspect sometime during 1975. Damages will be determined in a
separate suit.

Recently, we filed an action against the 37 large corporate
producers of chickens and the association to which they belong
alleging illegal price fixing through the market manipulation.

REMOVAL OF PUBLIC OFFICIALS

The Attorney General is authorized under Chapter 66 of the Code
to bring removal actions against public officials whom he believes
to be guilty of willful or habitual neglect or refusal to perform their



duties; or willful misconduct or maladministration; corruption; ex-
tortion; intoxication; or upon the conviction of a felony.

Three members of the Worth County Board of Supervisors were
charged with falsifying mileage claims against the county, accept-
ing gratuities from contractors who did business with the county,
illegally selling county property and mishandling the proceeds and
numerous other violations. The district court removed one of the
supervisors but allowed the other two to remain in office. However,
on appeal, the Iowa Supreme Court reversed the lower court and
removed the two remaining supervisors.

CONSUMER PROTECTION

The activities of the consumer protection division of the Iowa At-
torney General's Office have continued to increase during 1973-
1974 as compared to prior years. The following table shows how
this activity has increased over the years.

Moneys Lawsuits
Received Closed Recovered Filed
1967-1968 1,226 959 $ 48,494 21
1968-1969 2,968 2,452 451,633 37
1971-1972 7,590 5,798 1,140,374 31
1973-1974 10,717 9,099 2,511,559 58

The enactment in 1974 of the Iowa Consumer Credit Code has
significantly added to the duties of our consumer protection staff
since the consumer protection division was given responsibility for
the enforcement of this new law. The ICCC, as it 1s known, is a
comprehensive code attempting to cover the area of consumer
credit. It deals with interest rates, debt collection practices, and
several other areas touching on the giving of eredit. This measure
also provides a number of remedies which are available both to the
consumer himself and to the Attorney General on behalf of con-
sumers.

The consumer protection division has filed a large number of
lawsuits during the past two years. These cases have involved a
wide variety of illegal acts. The subject matter of these cases in-
volved such things as: (1) pyramid sales; (2) trade schools; (3) false-
ly advertising as a non-profit group; (4) automobile odometer turn-
backs; (5) health spas; (6) subdivided land sales; (7) distributor in-
vestment schemes; (8) magazine sales; (9) violations of the three
day door-to-door sales law; (10) fraud in the sales of "antiques”; (11)
beef baiting; (12) computer dating; (13) excess interest rates; (14)
television repairs; (15) invention promoters; (16) collection agen-
cies.

This division has continued its activities in informing the public
of various fraudulent schemes. In addition, an effort has been
made to inform the public as to the complex and sometimes am-
biguous requirements of the credit code. This effort has involved
both release to the media and appearances by personnel from the



division before many church, school, business, consumer and other
organizations to explain the activities of the office.

Much needed consumer legislation was sponsored and supported
by this division during the years 1973-1974. A subdivided land law,
which is among the toughest in the nation, was drafted by the con-
sumer protectton division and passed by the general assembly
along with a law giving consumers three business days in which to
cancel transactions made with door-to-door salesmen. In addition,
a long standing effort to change the holder in due course law was
partially successful when the old law was modified somewhat by
the Iowa Consumer Credit Code.

Unfinished business in the legislative area includes a bill that
will be introduced again this year to change the mechanics lien law
to require that suppliers of building contractors notify
homeowners that they are furnishing supplies for which they have
not been paid. The rationale behind this proposal is to insure that
the homeowner has some notice that the materials are not being
paid for so that he can protect himself against the possibility of
paying for material and yet having a mechanics lien placed against
his property by the supplier who has not been paid by the contrac-
tor.

Another bill will be introduced this year to require non-profit
organizations soliciting donations to file a statement with the
Secretary of State showing how the money they raised was spent
during the preceding year.

It is expected that the work load of this division will continue to
increase as it has in the past.

CRIMINAL APPEALS

In the years 1973-1974, the criminal appeals division of the At-
torney General's Office has participated in 557 criminal appeals
taken to the Iowa Supreme Court from the district and municipal
courts of this state. The state prevailed in 489 of these appeals.
Nineteen (19) convictions were reversed and 49 cases were
remanded for further proceedings.

Before the Iowa Supreme Court, the state defended the denial by
the Iowa district court of 24 habeas corpus and post-conviction
petitions. The state was sustained by the supreme court in 20 of
these cases. In the United States district courts, the state was up-
held in 24 cases and one conviction was reversed. One of these
rulings was appealed to the United States Court of Appeals for the
Eighth Circuit resulting in a reversal. Of the 7 cases taken to the
Supreme Court of the United States on writ of certiorari from
various state and federal criminal and habeas corpus decisions, the
state prevailed in 6 of the 7 cases.

During 1973-1974, the criminal appeals division disposed of 302
extradition cases.

In addition to its criminal appeal and extradition work, the
criminal appeals division gives legal assistance to the Iowa Beer



and Liquor Control Department, the Iowa Board of Parole, the
Iowa Department of Labor, the Iowa Board of Pharmacy Ex-
aminers, the Iowa Drug Abuse Authority, and the Iowa Industrial
Commissioner. During 1973-1974, this division handled 61 hearings
involving liquor license denials, suspensions and revocations before
the Iowa Beer and Liquor Control Department hearing board.

The addition of more attorneys to the division has resulted in a
decrease in the criminal appeals backlog in the Iowa Supreme
Court. The backlog reached a high of about 400 cases in August,
1973. There are currently (January, 1975) about 250 criminal
appeals on the docket.

ENVIRONMENTAL PROTECTION

As anticipated, the work load of the environmental protection
division continues to increase. The division represents the Depart-
ment of Environmental Quality, Natural Resources Council, State
Conservation Commission, Department of Soil Conservation, Real
Estate Commission, Commission on the Aging, and various ‘other
state boards and officials concerned with environmental quality.

During the biennium, abstracts of title to 87 tracts of land ac-
quired by the State Conservation Commission were examined and
a total of 83 title vesting certificates were reviewed and approved.
In addition, 14 appeals in condemnation proceedings were tried in
the district court and one in the Iowa Supreme Court, leaving 8
such cases pending in the district court. Twelve cases, principally
quiet title actions, involving the State Conservation Commission,
were disposed of during the period, leaving 26 such cases pending.

Boundary disputes along the Missouri River and other
meandered streams and lakes continue to require a great deal of
time. Work continued on the U.S. condemnation suit involving land
along the Missouri River claimed by the Winnebago Tribe of In-
dians, the State of Towa and others.

Agency orders relating to water quality were enforced in 11 dis-
trict court actions and one appeal to the Supreme Court, leaving 10
distriet court cases pending. In addition, this division intervened in
an action in the U.S. Distriet Court in Washington, D.C., seeking
the release of federal funds totaling more than $100,000,000 ap-
propriated by the congress for sewage treatment works construc-
tion grants but impounded by the federal administration.

Agency orders relating to air quality were enforced in 16 district
court actions, leaving 5 such cases pending. Six district court cases
involving solid waste disposal were tried or settled during the
period, leaving 3 such cases pending. One case involving the
Chemical Technology Commission and its rules regulating the use
of inorganic arsenic was disposed of during the period leaving one
such case pending.

Five cases involving the Department of Soil Conservation were
disposed of during the period, leaving one such case pending and
two cases involving flood plan activities regulated by the Natural
Resources Council were tried, leaving one such case pending.



In summary, litigation handled by this division this biennium in-
cluded 81 new cases opened and 70 cases closed, leaving 55 cases
pending. In addition to this litigation, and probably of even greater
importance, a great deal of time continues to be spent in participa-
tion in the meetings and administrative hearings of the assigned
agencies and in counseling and advising the agencies and their staff
personnel with regard to existing statutes, proposed legislation,
rules and regulations, implementation and enforcement of en-
vironmental protection laws, and general agency functions.

AREA PROSECUTORS

The area prosecutors division was established in 1971 to aid Iowa
county attorneys. The staff of 5 experienced trial lawyers has
provided immediate assistance to county attorneys, ranging from
single court appearances to the conduct of extensive investigations
and their resulting trials. Two research lawyers are on call to
answer legal questions from county attorneys. Their respon-
sibilities include immediate answers to phoned questions and,
when needed, more extensive legal memoranda.

In the 1973-1974 biennium, area prosecutors handled 210 cases,
including 133 felony cases of which 71 resulted in convictions, 2
cases resulted in acquittals, 4 were dismissed for lack of evidence, 4
cases were dismissed by the district court, 5 cases were dismissed
by judgment of the lowa Supreme Court, and 48 cases are pending
disposition. Area prosecutors provided assistance in 52 in-
vestigations as follows: assault with intent to murder—2; cam-
paign finance disclosure—2; deaths—2; forgery—1; gambling—20;
narcotics and prostitution—2; perjury—1; police misconduct—2;
prison incidents—14. Assistance was also provided in 26 indictable
misdemeanor cases.

During the period, an additional 16 issues of the Iowa Criminal
Law Bulletin were distributed to district court judges, magistrates,
county attorneys and state and local law enforecement agencies. The
monthly distribution of the Bulletin increased 300% to 700 copies
due to increased requests from various agencies involved in the
criminal justice system.

Two volumes of the Dictionary of Iowa Criminal Law were
published (1973, 1974). These were yearly compilations of material
developed through regular area prosecutors' research and material
developed for the Criminal Law Bulletins. Over 700 copies of the
1974 Dictionary have been distributed and additional requests have
made a second printing necessary.

The area prosecutors will continue to provide county attorneys
with a total services program. The wide acceptance and spirit of
cooperation between the staff of the area prosecutors and county
attorneys has made a definite contribution to the quality of
prosecution provided to the citizens of this state.

SPECIAL PROSECUTIONS

The special prosecutions section (SPS) was formed in 1972 with
the assistance of a federal grant awarded through the Law En-



forcement Assistance Administration. The section is currently
operating under a "block" grant, administered by the Iowa Crime
Commission and performance is subject to constant review by the
Courts Committee of the Commission. The Courts Committee,
comprised of a supreme court justice, district court judges, state of-
ficials, businessmen and legislators, receives quarterly reports
from the section, which are reviewed for performance and progress
under the grant. The scope of the grant application, approved in
1972, was written to include investigations of anti-trust violations,
tax evasion, public official misconduct and organized crime. In
1974, the need arose to render assistance to the Iowa Securities
Commission and considerable investigative and prosecutive success
in the field of securities has been achieved by this section. The sec-
tion is currently operating with four attorneys, three investigators
and one secretary.

Details of the work performed by SPS must remain confidential
in some instances since many cases are currently in an in-
vestigative status. It is significant to note that 82 cases were
received during the two year period 1973-1974, as compared with 30
cases received in 1972, the initial year of operation. The 82 cases
were received from a variety of sources, including citizens, other
state or municipal officials, confidential informants and those in-
itiated by SPS.

In the field of anti-trust investigations during 1972, the initial
yvear of operation, the section was responsible for 53 convictions
and fines totaling $26,500. This was the result of an intensive in-
vestigation of International Harvester dealerships throughout the
state when it was determined that numerous dealers had agreed
among themselves to increase the manufacturer's suggested retail
parts prices by 10 percent. Additionally, 8 convictions and fines
totaling $4,000 were realized in the case during 1973.

During the two year period 1973-1974, the section conducted
anti-trust investigations in various fields of business and industry
including automobile body shops, newspapers, funeral services, in-
surance, real estate, bakery products, farm equipment, cattle
feeders, credit cards, appliances and many others. During 1973-
1974, investigations of automobile body shops, trash haulers, ac-
quarium and pet supplies and automobile dealers in different Iowa
localities determined that violations of the Iowa anti-trust statute
were occurring. Since many of the violations did not appear suf-
ficiently significant as to warrant prosecutive action, individual
letters, in most cases, were directed to each firm advising them
that a violation on their part was apparent. They were instructed to
cease and desist.

Three convictions relative to anti-trust violations under Iowa
statutes were secured during the period. One was in the instance of
an acetylene/oxygen gas distributor which required its dealers to
sign three-year exclusive purchase agreements and two dealt with
fixing the retail sales price of bread. In addition, final judgment
proceedings are pending in a case relating to fixing the prices of
manufactured spray nozzles and accessories and trials of two in-



dividuals are pending in another case in which fixing the retail
price of bread is involved.

In the field of public official misconduct, the attorney general's
office of an adjoining state brought to our attentlon in 1973 the fact
that several chemical companies were giving merchandise
premiums to municipal employees in that state. These premiums
were allegedly offered by salesmen in order to make sales of
chemicals to municipal water and sewage plants in cities of less
than 15,000 population. It was suggested that a similar practice
might exist in the State of lowa. A survey was promptly instituted
among all county engineers and city clerks in Iowa towns of less
than 15,000 population. Numerous interviews and extensive in-
vestigation was conducted. To date, 13 convictions have been
realized as to chemical companies, 16 convictions relating to
chemical company salesmen and 8 public employees have been con-
vieted with a total of $11,125 collected in fines. Prosecutive action is
in a pending status as to 15 indictments relating to chemical com-
pany salesmen and/or public employees.

The Iowa Securities Commission requested investigative and
prosecutive assistance of the special prosecutions section in March
of 1974 as to questionable operations and transactions by invest-
ment firms operating in the State of Iowa. As a result, in-
vestigations of ten such firms were initiated with remedial or
prosecutive action taken or pending in all instances. Judgments
have been rendered by the court against four defendant companies,
two have been ordered into receivership by the court while the
Commissioner of Insurance ordered a cease and desist order as to
one other company. Criminal indictments were returned against
two individuals connected with one of the firms placed into
receivership. There are 6 cases in which litigation or additional
litigation is currently pending.

A summarization of statistical accomplishments by the section
since its inception in 1972, reflects 101 convictions obtained and a
total of $41,625 in fines collected, with litigation still pending in
several additional cases.

Investigative efforts by the SPS in the field of organized crime
have been somewhat limited due to utilization of investigators'
time on more urgent matters unrelated to organized crime. During
the 1973-1974 period, investigators operated confidential sources,
conducted interviews and utilized recognized investigative techni-
ques to monitor activities of known or suspected individuals con-
nected with organized criminal activities. Liaison is maintained
with local, state and federal law enforcement agencies to the extent
that criminal intelligence data is exchanged on a continuing basis.
Since SPS investigators are not considered peace officers they lack
authority to make arrests. Accordingly, our liaison program
enables us to disseminate information on cases or individuals to
other agencies for appropriate action.



Some examples of past information disseminated by SPS which
enabled other law enforcement agencies to take effective action
are:

A local police department recovered stolen merchandise valued
at more than $1,000; another agency arrested a subject involved in
a jewel theft; and two female escapees from the women's refor-
matory were arrested by local police. Investigation and informa-
tion from sources developed by the section resulted in the location
of a narcotic ring and identification of known interstate narcotic
dealer. Based upon this information, local narcotic officers were ul-
timately able to arrest and convict this individual. The section also
located and identified two large bookmaking operations which were
turned over to an appropriate federal agency which conducts
\Izvidespread investigations of gambling matters in and outside of

owa.

In addition to the foregoing, voluminous information of a
criminal intelligence nature relating to gambling, narcotics and
prostitution is exchanged with other agencies on a continuing
basis. Reliable sources have reported the possible interest of three
unrelated gamblers from outside the State of Iowa in establishing
%:ﬁrlnblirég operations in Iowa. Developments are being closely
ollowed.

Several problems exist with our present antiquated (1890) state
anti-trust statute, including the fact that anti-competitive ac-
tivities by individuals and corporations providing services are not
covered by the statute, the same being limited to those buying or
selling tangible commodities. Further, no civil sanctions are
provided. In many cases, the unit would prefer to request injunc-
tive relief in equity, but is precluded from doing so, and must
utilize the criminal process. Inadequate discovery procedures exist
under the present statute. The grand jury subpoena is now the only
real means of discovery. A proposed revised "Iowa Competition
Law" pending in the general assembly would provide for civil dis-
covery without the necessity of proceeding through the grand jury.
It would also cover services and provide civil, as well as criminal
sanctions.

PUBLIC SAFETY

The Attorney General's Office has represented the Department
of Public Safety in a considerable volume of litigation involving the
department's various regulatory functions. The bulk of litigation
involved drivers licenses. During the biennium, the Attorney
General's Office handled 410 cases in the district court and 14 cases
in the Supreme Court involving the suspension or revocation of
drivers licenses. In addition, the Attorney General's Office has
represented the Department of Public Safety in litigation in the
areas of dealer licensing, motor vehicle registration, motor vehicle
inspection, and private detective licensing. Legal advice and
representation in civil cases is also provided to the Highway Patrol,



the Bureau of Criminal Investigation, the State Fire Marshall, Beer
and Liquor Enforcement and Narcotic and Drug Enforcement.

The Attorney General also furnishes an assistant attorney
general to work on a full time basis in the office of the Com-
missioner of Public Safety. The assistant provides input into ad-
ministrative decision making, as well as general counsel to the
department. His specific duties include monitoring civil elaims and
actions against the department and departmental personnel,
assisting with the department's legislative program and
departmental rules, and drafting and approving contracts and
leases for the department.

HIGHWAY COMMISSION

Pursuant to §307.9 of the 1973 Code of Iowa, the Attorney
General provides special counsel to the highway department and to
the developing Department of Transportation.

The greater part of the work has involved the adjudication of
condemnation awards. In defense of plaintiffs' prayers, savings of
$638,727.78 were realized in 1973, and in 1974, $1,229,663.39. 137
cases were disposed of by trial, settlement and dismissal during the
biennium. As of January 1, 1975, there were 96 cases pending.

In the most recent biennium, the staff handled a wide variety of
miscellaneous litigation involving the Highway Commission. A
total of 96 cases were disposed of in state and federal courts, with
96 cases remaining active as of January 1, 1975. While the commis-
sion usually appeared as a defendant, this office did institute ac-
tions for the recovery of damages suffered by the commission to
property under its jurisdiction (such as bridges, light poles, ete.),
which resulted in recoveries in excess of $160,000.

In addition to processing in excess of 500 condemnation matters,
the staff also provides informal advice to commission departments,
and aids in drafting a variety of legal documents involving local,
state and federal agencies. It prepares rules and policies and
reviews proposed legislation.

As counsel to the newly formed Department of Transportation
and to the Energy Policy Council, this office has experienced new
and unusual legal problems. It is anticipated that this will continue
to be true as each agency develops within the broad statutory
framework upon which each was founded.

REVENUE

The Iowa Department of Revenue has been represented by the
Department of Justice in a considerable volume of litigation and in
administrative hearings, involving the corporate and personal in-
come taxes, franchise tax on financial institutions, sales and use
taxes, property taxes, inheritance tax, cigarette and tobacco taxes,
motor vehicle fuel taxes, and chain store tax.

In the past two years, there were 51 administrative hearings
before the Iowa Director of Revenue and 25 appeals were taken to



the State Board of Tax Review from decisions of the Director of
Revenue. Fifteen of these appeals were won, six were lost, and four
are pending for hearing. A total of 73 civil tax cases were tried or
settled at the Iowa district court level. Of the 38 cases tried, 24 were
won, 7 were lost and 7 are pending decision. Thirty-five cases were
settled. An additional 40 cases are pending for trial. Five cases
arose and were settled in the federal bankruptcy courts. Three
cases involving default judgments for condemnation of garnished
funds for unpaid taxes were disposed of. In addition, the staff
handled 158 cases involving mortgage and other lien foreclosures,
partition actions, quiet title actions, and the like where the subject
property was impressed with a tax lien. While most of these cases
simply required the filing of an answer, 25 did require a substantial
amount of work resulting, at times, in collection, in whole or in
part, of amounts represented by the tax liens. Eight civil cases
were submitted in the Iowa Supreme Court of which two were won,
five were lost, and one is pending decision. An additional 5 cases
are pending for submission.

Commencing in the spring of 1973, the Departments of Revenue
and Justice began to prepare criminal income tax fraud cases. In
1973 and 1974, 24 convictions for willful failure to file Iowa income
tax returns or pay Iowa income taxes were procured. Of these, 18
cases were handled by county attorneys with the assistance of my
staff assigned to the revenue department and 6 cases were com-
pletely handled by the staff. Six criminal income tax and one
criminal sales tax fraud cases are pending for trial.

Several Iowa Supreme Court cases deserve mention. In the case
of In Re Estate of English, 1973, Iowa, 206 N.W.2d 305, the court
confirmed our formula for inheritance taxation of inter vivos
transfers whereby the transferor reserved, in whole or in part, a
life interest in the property transferred. In Estate of Dieleman v.
Department of Revenue, 1974, lowa, 222 N.W.2d 459, the court held
that the succession to damages for wrongful death was not subject
to inheritance tax. The state had been collecting tax on such
damages since 1919. In Jowa National Industrial Loan Company v.
ITowa State Department of Revenue, December 18, 1974, 2-57008,
the court construed §422.37(1), Code of Iowa, 1973, as granting to
corporations as defined therein the right to file Iowa consolidated
returns for Iowa corporation income tax purposes and voided the
revenue department's rule 22.37-1 which had existed for over 25
years.

In addition to administrative hearings and litigation, a far
greater amount of time was spent by the staff in advising the
Director of Revenue and his staff on legal tax problems, drafting
tax opinions of the Attorney General, and aiding with the drafting
of tax legislation.

SOCIAL SERVICES

The Attorney General performs legal services for the Depart-
ment of Social Services pursuant to §13.6, Code of Iowa, 1973, re-
quiring a special assistant attorney general to serve in such capaci-



ty. In addition, there are presently three other assistant attorneys
general assigned full time to the work of this department.

Among the services which these attorneys provide to the Depart-
ment of Social Services are: (1) consultations on a daily basis with
respect to statutes, judicial decisions, policy and state and federal
regulations; (2) advising with regard to proposed regulations,
legislation and manual materials; (3) defending suits brought
against the Department of Social Services, commissioner or
employees of the department in state and federal courts, including
prisoner litigation; (4) inspecting and approving contracts and
leases, and handling real estate matters involving the department;
(5) referring to county attorneys various suspected welfare fraud
matters in the welfare area, as well as matters connected with uni-
form reciprocal support actions and habeas corpus and juvenile
delinquency, dependency and neglect cases commenced at the coun-
ty level; (6) representing the State of Iowa, and Iowa Department
of Social Services before the Supreme Court in matters which had
been handled by the eounty attorneys at the district court levels; (7)
researching and preparing drafts of proposed Attorney General
opinions; (8) representing the claimant, Department of Social Ser-
vices, in all estates of decedents and conservatorships in which
claims have been filed seeking reimbursement of old age assistance
and medical assistance in connection with winding up the trust
division of the department; (9) representing the department in
appeals to the district courts from administrative hearings; (10)
representing the department in all matters involving the mental
health and correctional State institutions.

Recoveries of assistance in the old age and medical programs are
decreasing somewhat in view of the repeal of the Old Age
Assistance Chapter 249, Code of Iowa, 1973, and the repeal of reim-
bursement claims in the medical assistance program, §6, Chapter
249A, Code of Iowa, 1973. Since the legislature did not specifically
provide for a retroactive effective date, our office handles the
litigation on the claims already filed.

There is pending litigation in regard to (1) prisoner rights; (2)
challenges to Iowa's social welfare statutes and policies and (3) to
the Fair Labor Standards Act as it relates to employees of the
department, especially those serving in the mental health in-
stitutions. Appeals to the Iowa Supreme Court relating to juvenile
litigation seems to be on the upswing this past year.

Following is the number of cases appearing on this office's
docket over the last two years:

United States Supreme Court ................ ..., 6
Eighth Circuit Courtof Appeals ......................... 6
United States District Court (Iowa) .................ovvut. 147
Iowa District Courts ........... .. ..o iiiiiiiannnnann. 425
Towa Supreme Court ............coiviiiriiiniiiinnn 46

Outof State . ... e 1



Monies recovered for the State of Iowa during the last biennium
are:

Estates (OAA & Title XIX)..................... $1,188,943.71
WelfareFraud ............. .. ... . ... ... 10,910.86
Skilled Nursing Homes' Overpayments ........... 115,462.70

Total ...........ccovnn.. $1,315,317.27

STATE DEPARTMENTS

In the past two years, this office has assisted the state
departments on a continuing basis as requested. As indicated in the
previous biennium report, the number of such requests is in-
creasing rather than decreasing with the numerous changes in the
state laws which these departments administer. At the present
time, one assistant attorney general is handling the requested legal
work of the following departments: Public Instruction, Insurance,
Banking, Historical Department (new), as well as that of the Ex-
ecutive Council, the Board of Regents, Higher Education Commis-
sion, Educational Radio and Television Facilities Board, in addi-
tion’ to matters for which the Department of Justice now has
preliminary responsibilities, i.e., the State Bar Examinations,
assisting county attorneys on county government questions and
the proper disposition of charitable trusts and escheats.

Two years ago this office proposed a reorganization of the office
of Attorney General whereby two additional staff members would
be assigned to the work of advising the state departments. This
proposal was made known to the 656th General Assembly. However,
due to other apparent priorities, the request must necessarily be
repeated to the current legislature. Lack of sufficient office space is
an important factor. One possibility for the solution of this
problem may be the assignment of a special assistant attorney
general to space in one or more of the larger state departments
which do not presently have such counsel. It would seem that such
plan does not promote the best economy in state government
because it tends to isolate and impair the flexibility and utilization
of legal staff. Consequently, my office continues to seek a better
solution. Employment of outside counsel has been recommended to
the Executive Council in those instances involving specialized legal
representation as is required before the FCC in Washington, D.C.
and in connection with labor and management litigation and con-
struction contract arbitration at Cedar Falls and Iowa City and in
the recent liquidation under receivership of an insurance company.

In 1974, the state departments were successfully represented by
this office in 14 cases in the district courts of Iowa throughout the
state, but mostly in Polk County, and in three cases in the federal
district court.

In the Supreme Court of Iowa, the case of Erb v. State Board of
Public Instruction, 1974, 216 N.w.2d 339, determined that a
teacher's certificate cannot be revoked on grounds of moral tur-
pitude unless the activities forming the basis of the complaint



directly affects the student-teacher relationship. Appeals in two
other state agency cases involving open meetings and title in-
surance are pending at this time.

Much time has been given to matters involving the Ad-
ministrative Procedures Act enacted by the 65th General
Assembly, 1974 Session. This law evolved from a model prepared
by a special committee of the Iowa State Bar Association. It
provides a current method of notice and publication of rules and
regulations promulgated by state departments and better defined
hearing procedures. It also provides a uniform method of appeal
from decisions of the various state agencies. A need for this legisla-
tion was pointed out in our last report.

Another recent enactment directly affecting this department is
the Professional and Occupational Licenses Act (Chapter 1086,
Laws of the 65th G.A., 1974 Session) which provides for a restruc-
turing of the State Board of Law Examiners and after July 1, 1975,
the Attorney General will no longer be charged with the respon-
sibility as ex officio chairman of such board for the administration
of the state bar examinations. The average number of new lawyers
admitted to practice in each bar examination has more than
doubled in recent years, with approximately 600 new lawyers now
being admitted to practice in the State of Iowa each year. Un-
doubtedly, many hours of additional work will be required in the
transition period to assist the new board in the proper preparation
and administration of the bar examinations.

TORT CLAIMS

In 1973 the tort claims division of the Department of Justice
presented tort claims to the State Appeal Board totaling $3,522,-
198.07. In 1974, tort claims in the amount of $866,466.43 were
presented to the board. Upon the recommendation of the special
assistant attorney general assigned to the division, the Appeal
Bloard in 1973 and 1974 paid out $12,145.09 and $52,711.58 on said
claims.

The tort claims division instituted a number of lawsuits on
behalf of the State of Iowa district courts during the past two
years. Over $100,000 was recovered for the State on these causes of
action. On a theory of public nuisance, a successful action was in-
itiated in Polk County District Court enjoining a major truck com-
pany from violating Iowa's sixty-five foot truck length limitation
law. The action of the state was affirmed by the Iowa Supreme
Court.

During 1973, two judgments totaling $763,000 were entered
against the State and in 1974 two judgments were entered in the
aggregate amount of $1,250,000. These cases are on appeal to the
Iowa Supreme Court. Currently, the division is handling 125 dis-
trict court lawsuits involving a total demand of $26,209,276.

OTHER MATTERS

In addition to the measures previously described, my office has
prepared and submitted to the legislature numerous legislative



proposals designed to strengthen law enforcement and improve the
administration of justice. Included among these are proposed bills
dealing with witness immunity, joint trials and a statewide grand
jury. We have also been active in the discussion and debate on the
proposed criminal code revision.

In addition to the foregoing, the Iowa Department of Justice has
actively cooperated with other law enforcement agencies at all
levels of government. We have conducted cooperative research,
given speeches and participated in conferences.

During his four terms in office, the present Attorney General
has served as chairman of the Midwest Conference of the National
Association of Attorneys General, twice been made a member of
the Executive Committee of the National Association and has
served as chairman of the Consumer Protection Committee of that
body and has served as chairman and a member of numerous other
committees.

During the biennium, we successfully brought to a conclusion a
suit against Younker Brothers in which the Supreme Court deter-
mined that the 19% per annum interest rates charged on revolving
charge accounts were usurious.

CONCLUSION

The foregoing constitutes the record of some of the more impor-
tant achievements and urgent needs of the Department of Justice
in handling its ever-increasing work load. Both the natural growth
in the number of matters requiring our attention and legislative
enactments adding to our duties make it necessary that we have a
substantially larger appropriation in the approaching biennium. It
is especially important that we receive full state funding for the
area prosecutors and special prosecutions units since it is unlikely
the crime commission will be willing to continue federal funding of
these projects beyond the three years they have already supported
them. The loss of these valuable programs would be tragic and
would contribute significantly to the reduction of criminal prosecu-
tion in the State of Iowa.
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ATTORNEYS GENERAL OF IOWA

1853 - 1972
NAME HOME
COUNTY
DavidC.Cloud ................... Muscatine ............... ..o ...
Samuel A.Rice ................... Mahaska ......... ... ...
Charles C.Nourse ................ Polk ... ...
IsaacL.Allen .................. .. Tama ...
Frederick E. Bissell ............... Dubuque ........................
Henry O'Connor .................. Muscatine ..................o...
MarsenaE.Cutts ................. Mahaska ............ ... .. ...
John F. McJunkin .. ............ ... Washington . .....................
Smith McPherson ................ Montgomery .....................
AJ.Baker .......... ... .......... Appanoose .......................
JohnY.Stone .................... Mills ...
Milton Remley ................... Johnson ............. ... ... ... ..
CharlesW. Mullan ................ BlackHawk ......................
Howard W.Byers................. Shelby ... ...
George Cosson ................... Audubon ........... . ...l
Horace M. Havner ................ fowa ... o
BendJ.Gibson .................... Adams ... i
John Fletcher .................... Polk ......... . ... ...
Edward L.O'Connor .............. Johnson ......... ... ...l
John H. Mitchell . ................. Webster ............... ..o
FredD.Everett .................. Monroe .............. ...,
JohnM.Rankin ............ ... .. Lee «..ovii
Robert L. Larson ................. Johnson ......... ... ... il
LeoA Hoegh .................... Lucas .............. ... .. ...,
Dayton Countryman .............. Story ...
Norman A.Erbe .................. Boone .......... ... ...
EvanHultman ................... BlackHawk ................... ...
Lawrence F. Scalise ............... Warren................... i
Richard C. Turner ................ Pottawattamie ...................
5

SERVED
YEARS

1853-1856
1856-1861
1861-1865
1865-1866
1866-1867
1867-1872
1872-1877
1877-1881
1881-1885
1885-1889
1889-1895
1895-1901
1901-1907
1907-1911
1911-1917
1917-1921
1921-1927
1927-1933
1933-1937
1937-1939
1939-1940
1940-1947
1947-1953
1953-1954
1954-1957
1957-1961
1961-1965
1965-1967
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PERSONNEL OF THE
DEPARTMENT OF JUSTICE

RICHARD E. HAESEMEYER ...................... Solicitor General
Solicitor General and First Ass't. Attorney General. B. April 11, 1928,
Tipton, Iowa; B.S., University of Illinois,; L.L.B., Harvard Law School;
married, three children; American Airlines, Inc., N.Y.C., 1956-1962;
Monsanto Company, Textile Div. (formerly the Chemstrand Corp.)
N.Y.C. 1962-1967; App't. Solicitor General and First Ass't. Attorney
General February 20, 1967.

JOHN E. BEAMER .............. Special Assistant Attorney General
B. September 23, 1939, Abilene, Texas; B.A., Cornell College; J.D.,
S.UIL,; Agent F.B.I, 196-1970; married, two children; App't. Ass't.
Atty. Gen. 1970, App't. Special Ass't. Atty. General, 1972.

GEORGE W. MURRAY .......... Special Assistant Attorney General
B. June 1, 1920, Chicago, Illinois; Coe College 2 years; L.L.B., Drake
University; married, one child' App't. Spec. Ass't. Atty. Gen. 1961-
1965 and also 1967.

ASHER E. SCHROEDER.......... Special Assistant Attorney General
B. May 12, 1925, Maquoketa, Towa, married, three children; BA., J.D.,
S.UL; App't. Ass't. Atty. Gen. 1969, App't. Special Ass't. Atty. Gen.
1971.

LORNA L. WILLIAMS ........... Special Assistant Attorney General
B. February 9, 1915, Gaylord, Kansas; B.A., J.D., Drake University,
gvo children, private practice 1941-1967; App't. Special Ass't. Atty.

en. 1967.

JOHN I. ADAMS ... ... ............... Assistant Attorney General
B. July 11, 1926, Des Moines, Iowa; B.A., L.L.B.,, SUIL; Agent F.B.L,
1953-1955; Legal Department, Continental Western Insurance Com-
pany, 1958-1968; App't. Ass't. Atty. Gen. 1969

GARY A. AHRENS ...................... Assistant Attorney General
B. June 3, 1948, Boone, Iowa; B.A., University of Chicago; J.D.,
University of Virginia, married; App't. Ass't. Atty. Gen. 1973.

JOHN W. BATY ......................... Assistant Attorney General
B. October 5, 1942, Monticello, Iowa, B.S., Iowa State University; J.D.,
Drake University; Ass't. Marshall County Atty. 1968-1969; married;
App't. Ass't. Atty. Gen. 1972.

JOSEPH S. BECK ....................... Assistant Attorney General
B. January 3, 1944, Spencer, Iowa, B.B.A., University of lowa; J.D.,
Drake Umversity, married;, App't. Ass't. Atty. Gen. 1973.

LARRY M. BLUMBERG .................. Assistant Attorney General
B. September 8, 1946, Omaha, Nebraska, B.A., University of
Minnesota; J.D., Drake University, married, one child;, App't. Ass't.
Atty. Gen. 1971.

THEODORE R. BOECKER ............... Assistant Attorney General
B. November 20, 19,7, Des Moines, Towa, B.A., Cretghton University;
éD" Drake University;, married, two children; App't. Ass't. Atty.

en. 1973.

DONALD CAPOTOSTO .................. Assistant Attorney General

B. January 10, 1948, Toledo, Ohio; B.A., J.D., Drake University,
married, one child; App't. Ass't. Atty. Gen. 1973.
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DOUGLAS R. CARLSON ................. Assistant Attorney General
B. December 6, 1942, Des Moines, Iowa; B.A., J.D., Drake University,
single; App't. Ass't. Atty. Gen. 1968.

C. JOSEPH COLEMAN, JR ............... Assistant Attorney General
B. October 11, 1946, Fort Dodge, Iowa; B.A., Creighton University;
Loyola University of Rome, Italy, J.D., Creighton University Law
School; married, one child; App't. Ass't. Atty. Gen. 1972.

ROXANNE BARTON CONLIN ............ Assistant Attorney General
B. June 30, 1944, Huron, South Dakota, B.A., J.D., Drake University;
married, two children; private practice 1966, Deputy Industrial Com-
missioner 1966-1968; App't. Ass't. Atty. Gen. 1969.

DARBY MARIA CORIDEN ............... Assistant Attorney General
B. March 23, 1946, Detroit, Michigan, B.A., Grinnell College; J.D.,
University of Iowa; single; App't. Ass't. Atty. Gen. 1973.

JAMES C.DAVIS . ....................... Assistant Attorney General
B. February 23, 1937, Bloomington, Indiana,; Oregon State College 2
years; Greenville College 1 year; B.A., J.D., S.U.L; married, one child;
private practice 1962-1970; Justice of the Peace 1967-1970; App't.
Ass't. Atty. Gen. 1970.

JOHN R. DENT ......................... Assistant Attorney General
B. January 15, 1947, Denver, Colorado; B.A., Colorado College; J.D.,
Drake University; married, three children; App't. Ass't. Atty. Gen.
19738.

DAVID M. DRYER ...................... Assistant Attorney General
B. February 20, 1948, Cedar Rapids, Iowa; B.A., University of Towa;
J.D., Drake University, married; App't. Ass't. Atty. Gen. 1974,

CAROLS. EGLY ........................ Assistant Attorney General
B. June 27, 1949, Creston, Iowa; B.A., St. Olaf College; J.D., Drake
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January 2, 1973

JUDICIAL MAGISTRATES: Appointing Commissioners. §§602.42 to 602.47,
Code of lowa, 1973. A county board of supervisors charged with the
responsibility of appointing members of a county judicial magistrate ap-
pointing commission cannat appoint any one or more of themselves to such
nominating commission. (Turner to County Attorneys, 1/2/73) #73-1-1

TO: ALL COUNTY ATTORNEYS: Recently a number of individuals
have asked if a governing body may appoint its own members to other boards
whose members are selected by the first body. The most common example is
the appointment by the county board of supervisors of members to the county
judicial magistrate appointing commision.

It has long been established in the common law such an appointing body
cannot use its members in its appointments as is clearly set forth in 67 C.J.S.
130, Officers §20:

“Officers who have the appointing power, or who are members of the ap-
pointing board, are disqualified for appointment to the offices to which they
may appoint.

“It is contrary to the policy of the law for an officer to use his official ap-
pointing power to place himself in office, so that, even in the absence of a
statutory inhibition, all officers who have the appointing power are dis-
qualified for appointment to the offices to which they may appoint; and
similarly a member of an appointing board is ineligible for appointment by the
board, even though his vote is not essential to a majority in favor of his ap-
pointment, and although he was not present when the appointment was made,
and notwithstanding his term in the appointing body was about to expire; nor
can the result be accomplished indirectly by his resignation with the intention
that his successor shall cast his vote for him. A statute declaratory of this rule
of the common law will be construed liberally so as to give as broad a scope to
the remedy provided by it as the language used will justify. Thus remaining in
office by the sufferance of the appointing board will not cure such a dis-
ability.”

See also 63 Am.Jur.2d 690, Public Officers and Employees, §96.

This rule is implicitly contained in and affirmed by the chapter establishing
a Unified Trial Court, Ch. 1124, Laws of the 64th G.A., Second Session, S.F.
428, in §17:

“No person while a member of the county judicial magistrate appointing
commission shall be appointed to the office of judicial magistrate. * * *

Since appointing commission members cannot appoint themselves, it would
appear equally just and implicitly required that the board of supervisors not
appoint themselves to the appointing commission.

A great number of cases have so held: People ex rel Ellis v. Lennon, 1891, 86
Mich. 468, 49 N.W. 308; Hornung v. State, 116 Ind. 458, 19 N.E. 151; Gaw v.
Ashlev, 1907, 195 Mass. 173, 80 N.E. 790; Meaglemery v. Weissinger, 1910, 140
Ky. 353, 131 S.W. 40, 31 L.R.A.N.S. 575; State ex rel Smithv. Bowman, 1914,
184 Mo. App. 549, 170 S.W. 700; Parrish v. Town of Adel, 1915, 144 Ga. 242,
86 S.E. 1095; Burtis v. Haines, 1917, 91 N.J.Law 4, 102 A 355; State v. Dean,
1918, 103 Kan. 814, 176 P. 633; Wood v. Town of Whitehall, 1923, 120 Misc.
124, 197 N.Y .S. 789, affd. 206 App.Div.786, 201 N.Y.S. 959; Ehlingerv. Clark,
1928, 117 Tex. 547, 8 S.W.2d 666; People v. Pearson, 1923, 121 Misc. 26, 200



N.Y.S. 60: Board of Commissioners v. Montgomery, 1930, 170 Ga. 361, 153
S.E. 34: State v. Thompson, 1952, 193 Tenn. 395, 246 S.W.2d 59; Com-
monwealth v. Major, 1941, 343 Pa. 355, 22 A2d 686; Bradley v. City Council of
City of Greenville, 1948, 212 S.C. 389, 46 S.E.2d 291; Hetrich v. County Com’rs
of Anne Arundel County, 1960, 222 Md. 304, 159 A2d 642; State v. McDaniel,
1960, 2 Storey 304, 157 A2d 463.

As stated in Meaglemery v. Weissinger, supra, where the court refused to
allow a fiscal court to appoint one of its members as a bridge com-
missioner: (131 S.W. 41)

“The fact that the power to fix and regulate the duties and compensation of
the appointees is lodged in the body of which he is a member is one, but not
the only, reason why it is against public policy to permit such a body charged
with the performance of public duties to appoint one of its members to an of-
fice or place of trust and responsibility. It is of the highest importance that
municipal and other bodies of public servants should be free from every kind
of personal influence in making appointments that carry with them services to
which the public are entitled and compensation that the public must pay. And
this freedom cannot, in its full and fair sense be secured when the appointee is
a member of the body and has the close opportunity his association and
relations afford to place the other members under obligations that they may
feel obliged to repay. Few persons are altogether exempt from the influence
that intimate business relations enable associates to obtain, and few strong
enough to put aside personal considerations in dispensing public favors. And
it is out of regard for this human sentiment and weakness, and the fear that the
public interest will not be so well protected if appointing bodies are not re-
quired to go outside their membership in the selection of public servants, that
the rule announced has been adopted, and ought to be strictly applied.”

In State v. Dean, supra, the court refused to uphold appointment of a
secretary from among members of the Panama Pacific International Ex-
positions saying: (176 P. 634)

“It is quite clear that a very unfortunate and perfectly innocent mistake has
been made. The commission could no more pay one of its own members com-
pensation to do work in furtherance of the object of the creation of the com-
mission than it could let to itself the contracts for the erection of the exposition
buildings. * * * The members of the commission were charged with the ex-
ecution of an important public trust, as agent, at least, of the state, and the
same public policy which underlies the statute forbids an agent of a private in-
dividual, even, or anyone acting in a fiduciary relation, to tempt his own loyal-
ty by entering into any transaction which requires him to play a dual role. It
makes no difference that the defendant did not participate in the forbidden
acts, or that no fraud or wrong was intended, or resulted. The prohibition was
laid on the commission as a body not to disburse the public funds to the ad-
vantage or profit of its own membership, in order to forestall enticement to
subordinate the public to private interest.”

As said in Wood v. Town of Whitehall, supra, when the court refused to up-
hold the town board’s appointment of one of its members as police justice:
(197 N.Y.S. 790)

“It seems clear to me that it would be contrary to public policy and tht
general welfare to uphold such an appointment. When pubtlic officers, such as
the members of a town board, are vested by the legislature with power of ap-
pointment to office, a genuine responsibility is imposed. It must be exercised
impartially, with freedom from a suspicion of taint or bias which may be
against the public interest. An appointing board cannot absolve itself from the



charge of ulterior motives when it appoints one of its own members to an of-
fice. It cannot make any difference whether or not his own vote was necessary
to the appointment. The opportunity improperly to influence the other
members of the board is there. No one can say in a given case that the oppor-
tunity is or is not exercised. What influenced the other members to vote as they
did, no one knows except themselves. Were their motives proper, based solely
on the fitness of the appointee? They may have been. Were they improper,
based on the promise or expectation of reciprocal favors? They may have
been. No one knows except the parties directly interested. That is the difficul-
ty. This is the possibility, which the law should remove by determining such
appointments to be illegal.”

For these reasons, it is my opinion that it is against public policy, and un-
lawful, for an official or board statutorily charged with the responsibility of
appointing members of a county judicial magistrate appointing commission,
to appoint any one or more of themselves to such nominating commission.

January 3, 1973

DEPARTMENT OF SOCIAL SERVICES: State Hospitals; Support of
Mentally IHl. §230.15, Code of lowa, 1973, as amended by S.F. 185, §5, Acts
of Second Session; refers to 120 consecutive days per admission at 100% of
cost before reduced rate is effective. (Williams to Gillman, Commissioner
Dept. of Social Services, 1/3/73) #73-1-2

Myr. James N. Gillman, Commissioner, Department of Social Services: You
have requested us to furnish an attorney general’s opinion interpreting Senate
File 185, Section 5, of the Acts of the Second Session of the 64th General
Assembly, amending §230.15, Code of lowa, 1971 [§230.15, 1973 Code of
lowa], dealing with personal liability of mentally ill persons in state in-
stitutions.

You ask the following question:

Should the reduced liability rate provided in this amendment apply to any
total accumulation of 120 days’ residence in a mental health institute or is it
necessary that a patient be in residence for 120 consecutive days before the
reduced rate of liability would apply?

§S of Chapter 1108 of the 64th General Assembly amending §230.15, Code of
lowa, reads as follows:

“SEC. 5. Section two hundred thirty point fifteen (230.15), Code 1971, is
amended as follows:

230.15 Personal liability. Mentally ill persons and persons legally liable
for their support shall remain liable for the support of such mentally ill. Per-
sons legally liable for the support of a mentally ill person shall include the
spouse, father, mother, and adult children of such the mentally ill person, and
any person, firm, or corporation bound by contract hereafter made for sup-
port of the mentally ill person, and, with respect to mentally ill persons under
twenty-one years of age only, the father and mother of the mentally ill person.
The county auditor, subject to the direction ot the board ot supervisors, shall
enforce the obligation herein created as to all sums advanced by the county.
The liability to the county incurred under this section on account of any mentally
ill person shall be limited to one hundred percent of the cost of care and treatment
of the mentally ill person at a state mental health institute for the first one hun-
dred twenty days of hospitalization, and thereafter to an amount not in excess of



the average minimum cost of the maintenance of a physically and mentally
healthy individual residing in his own home, which standard shall be established
and may from time to time be revised by the department of social services. No lien
imposed by section two hundred thirty point twenty-five (230.25) of the Code
shall exceed the amount of the liability which may be incurred under this section
on account of any mentally ill person.

“Nothing in this section shall be construed to prevent a relative or other person
Sfrom voluntarily paying the full actual cost of the care and treatment of any men-
tally ill person as established by the department of social services.

“Persons who as of July 1, 1972, are hospitalized in any state mental health in-
stitute, or who on that date or any later date have been so hospitalized for a total
of one hundred twenty days or more, shall be considered to have incurred liability
for one hundred percent of the cost of their care and treatment for one hundred
twenty days, and shall thereafter be entitled to reduced liability as provided by
this section. There shall be no forgiveness of any liability existing on July 1, 1972,
for the cost of care and treatment of mentally ill persons, except as provided in
section 230.17 and no person who has paid any such costs prior to that date shall
be entitled to any refund by reason of this section.”

The Supreme Court of lowa has repeatedly stated that under the recognized
rules of statutory construction it must consider all portions of a law together
without giving undue importance to any single or isolated portion. [See
Webster Realty Company v. City of Fort Dodge (lowa, 1970) 174 N.W .2d 413
at page 418; Cedar Mem. Park Com. Ass’n. v. Personnel Assoc., Inc. (Iowa,
1970) 178 N.W.2d 343 at page 350; Goergen v. State Tax Commission (lowa,
1969) 165 N.W.2d 782 at page 786; Mallory v. Paradise (lowa, 1969) 173
N.W.2d 264 at page 266.]

Applying these rules of statutory construction to the amendment to Section
230.15, Code of lowa, requires an examination of the chapter to glean
legislative intent.

Section 230.1, 1973 Code of lowa, reads in part:

*230.1 Liability of county and state. The necessary and legal
costs . . . and support of a mentally ill person admitted or committed to a state
hospital shall be paid:

1. By the county in which such person has a legal settlement . . .

... The legal settlement of any person found to be mentally ill who is a
patient of any state institution shall be that existing at the time of admission.”

Sections 230.2 through 230.14 relate to procedures for ascertaining the
liability *at the time of admission of commitment’”. Throughout all these sec-
tions it 1s obvious that they are applicable to each admission or to single ad-
mission or commitment.

The above-quoted amendment to Section 230.15, then must likewise refer to
each admission. This means that the first one hundred twenty (120) days of
each admission is to be paid by the patient or those legally liable before the
reduction provision applies.

This means that the “liability of the county incurred under this section on
account of any mentally ill person shall be limited to one hundred percent of
the cost of care and treatment of the mentally ill person at the state mental
hospital for the first one hundred twenty (120) days of hospitalization’ of each
admission and ‘‘thereafter”” reduced under the formula set forth in the statute.



In other words, the reduced liability rate provided in the amendment is not
applicable until the patient has been hospitalized for one hundred twenty (120)
consecutive days per admission rather than one hundred twenty (120) days ac-
cumulated through various admissions. See: Morrison v. Vance 42 A. 2d 195.

This also applies to “persons who as of July 1, 1972” or ““any later date™ are
hospitalized for “a total of one hundred twenty days or more”. That provision
refers to a single admission and means that for the days beyond one hundred
twenty (120) consecutive days shall be at the reduced rate.

January 3, 1973

SCHOOLS: Statutory Interpretation Printing Contracts; Chapter 15, Code
of Towa, 1973; 1970 OAG 54; 1942 OAG 56. The provisions of Chapter 15,
Code of lowa 1971 apply to contracts for the printing of documents
prepared by the Social Research Center at the University of Northern Jowa,
(Nolan to Hansen, State Representative, 1/3/73) #73-1-4

The Honorable Willard R. Hansen, State Representative: You have re-
quested an opinion of the Attorney General interpreting Chapter 15 of the
Towa Code as it may apply to the Social Research Center at the University of
Northern Iowa and contracts which may be entered into with private firms or
agencies of the state or federal government, and the printing of research in-
struments, reports and related documents.

As you point out in your letter, the Social Research Center, the UNI
business office and the state printing department spend considerable time and
money processing documents relating to Social Research Center activities.

The Code sections pertinent to your inquiry are as follows:
“§15.6. The director of the department of general services shall:

*“1.  Let contracts, except as provided in section 15.28, for all printing for
all state offices, departments, boards, and commissions when the cost of the
printing is payable out of any taxes, fees, licenses, or funds collected for state
purposes.

*“2. Direct the manner, form, style, and quantity of all public printing
when not otherwise expressly prescribed by law.

* * *

“§15.8  The power of the director to let contracts shall not embrace print-
ing for any state institution when the institution is able and desires to do its
own printing.

*§15.28. The director may authorize the managing board, or head, or chief
executive officer of any institution or department of the state located outside
the city of Des Moines to secure, under the specifications of the director, com-
petitive bids for printing needed by the institution or department, and submit
the bids to the director. If the director approves any of the bids, the authorized
board, head, or officer may contract for the printing but the contract shall not
be valid until a duplicate copy is filed with and approved by the director.”

It appears to me that the provisions of Chapter 15, Code of Iowa, 1973, are
applicable to contracts under which the Social Research Center and the
University of Northern lowa are required to prepare and furnish research
materials and documents in printed form. If such printing is done by the uni-
versity with university material and equipment, §15.8 would apply. 1970 OAG



54. If contracts for the printing must be let by the university and the printing
to be done at some place other than the university printing plant, then §15.28
applies. In the latter case the university would still be free to let the contracts
for such printing subject to the obtaining of competitive bids and the approval
of any such bid by the director. 1942 OAG 56.

January 3, 1973

SCHOOLS: Student Teachers, §260.27, Code of lowa, 1971.1) Student
teachers generally work under close supervision but may be given increasing
responsibility in the classroom. 2) A teacher is not liable for an injury to a
pupil unless the teacher’s negligence is the proximate cause of the injury. 3)
A student teacher placed under a contract with a school (260.27) is entitled
to the same liability protection as other employees of the school district.
(Nolan to Hansen, State Representative, 1/3/73) #73-1-6

The Honorable Willard R. Hansen, State Representative; This is written in
answer to your request for an opinion and clarification of §260.27, Code of
Towa, 1971, which provides as follows:

“Student teachers’ certificates. Whenever the conditions prescribed by the
board of educational examiners for issuance of any type of class of certificate
provide that the applicant shall have completed work in student teaching it
shall be lawful for any accredited college or university located within the state
of lowa and states conterminous with ITowa and offering a program or
programs of teacher education approved by said board of education ex-
aminers of lowa or states conterminous with [owa to enter into a written con-
tract with any approved school district or private school, under such terms
and conditions as may be agreed upon by such contracting parties. Students
actually engaged under the terms of such contract, shall be entitled to the same
protection, under the provisions of section 613A.8, as is afforded by said sec-
tion to officers and employees of the school district, during the time they are
so assigned.”

According to your letter this provision of the code has raised questions
among educators. Such questions include:

1. What authority do student teachers have during the time they are fulfill-
ing the student teaching requirement?

2. Are student teachers liable for injury to a pupil under their supervision
in the absence of the public school classroom supervising teacher?

3. Student teachers are not paid while student teaching; therefore, would
they be protected by liability insurance provided for the salaried employees in
the school district to which they are assigned?

In answer to these questions we advise:

1. Ordinarily, student teachers are only given an opportunity to prepare
and present classroom instruction in the presence of and under the direct
supervision of a classroom teacher. The supervising teacher may give the stu-
dent teacher increasing responsibilities in the classroom, but the supervising
teacher at all times has a duty to exercise proper supervision over the pupils in
his charge and use reasonable care to prevent injury to them.

2. The mere fact that an accident happens in which a pupil is injured does
not render the teacher liable where the teacher was not negligent or his con-



duct was not the proximate cause of the injury. 78 C.J.S. Schools and School
Districts, §238C.

Chapter 613A provides that every municipality is subject to liability for its
torts and those of its officers, employees and agents acting within the scope of
their employment (§613A.2). Under §613A.8 the governing body is required to
defend “any of its officers and employees . . . except in cases of malfeasance
office or willful or wanton neglect of duty”.

3. A student teacher is, except as provided by statute (§260.27) still a stu-
dent. However, by contract as provided in the code a student teacher becomes
an agent of the school district while fulfilling this practice-teaching require-
ment. Under §613A.7 the governing body of the school district may purchase a
policy of liability insurance “‘insuring against all or any part of liability which
might be incurred by such minicipality or its officers, employees and agents
under the provisions of section 613A.2 and may similarly purchase insurance
covering torts specified in section 613A.4”. (Emphasized) Accordingly, the
fact that student teachers are not paid employees of the district would not
necessarily determine the liability of the district. Student teachers, as agents,
are eligible for the protection afforded by liability coverage unless the
provisions of the insurance contract contain an exclusion applicable to them.

January 3, 1973

ELECTIONS: Registration, Costs of; §32, Chapter 1025, 64th G.A., Second
Session (1972). The full expense of voter registration must be borne by the
counties. (Haesemeyer to Johnson, Assistant Fayette County Attorney,
1/3/73) #73-1-3

Mr. J. G. Johnson, Assistant Fayette County Attorney: This opinion is in
response to your letter dated August 15, 1972, regarding expenses incurred
from voter registration. You asked specifically:

Is the county financially responsible for the costs of registration (including
clerks, computers, etc.) for cities that have voluntarily adopted permanent
registration?”

It is the opinion of this office that the counties must be financially responsi-
ble for the costs of registration. Section 48.22 that you refer to in your letter
was substituted by the 64th G.A. in Chapter 98 §48.22, entitled *‘Permissive
Adoption”. This substitution entailed a change in the population requirement
however, another important part of the section went unchanged. That part
states:

“. .. When the city council of any such city or the board of supervisors of
any such county adopts an ordinance or resolution establishing such plan, a/l
the provisions of this chapter shall apply to such city or county.” (Emphasis
Added)

Prior to the 64th G.A., whenever a city adopted the registration plan the coun-
ty and city split the costs in half, see Code of Iowa, 1971, §48.18. However, the
64th G.A. repealed §48.18, see Laws 64th G.A., 2nd Session, Chapter 1025,
§35 line 4. This seemingly leaves no provisions as to who is to pay what and
when! But, in the same chapter of the Session Laws, 1025, the legislature
enacted a new provision entitled “Election Expense Fund”, see 64th G.A.,
Chapter 1025, §32. This section creates the election expense fund and states:



“. .. Annually, the board of supervisors (of the county) shall levy an
amount sufficient to pay the costs of elections and voter registration, pursuant
to chapter 48 of the Code, incurred by the county ...” (Emphasis Added)

This section is now embodied in Chapter 444 of the Code relating to tax levies.

Therefore under the new provisions of the Code, the county is to incur the
full expense of voter registration pursuant to §48.22, as substituted, and
Chapter 444 (Chapter 1025, §32 of Sessions Laws, 64th G.A., Second Session.)

January 3, 1973

COUNTIES AND COUNTY OFFICERS: Board of Supervisors; §§465.1,
465.2,465.7, 465.23, Code of Iowa, 1971. The board of supervisors has pow-
er to determine whether a proposed drainage project is beneficial for
sanitary agriculture or mining purposes so as to determine whether county
is responsible for projecting such drain across secondary road right of way
at location different from the present drain. (Nolan to Milroy, Benton
County Attorney, 1/3/73) #73-1-5

Mr. Boyd J. Milroy, Benton County Attorney: You have requested an opin-
ion interpreting §465.23, Code of lowa, 1971, as applied to the following facts
as set out in your letter:

“Landowners of Benton County together with the Soil Conservation Ser-
vice plan to open a ditch for purpose of better field tile drainage.

“The ditch will be located in the natural drainage area from the point of
origin to the distination.

“The ditch will be 3 to 5 feet below what has been accepted as the normal
flow line gradient.

“This ditch when constructed will involve two Benton County secondary
road structures. Both structures are reinforced concrete boxed culverts and
both structures will become obsolete upon completing the open ditch project.

“The landowners claim that the second paragraph of Section 465.23 of the
Code requires Benton County to pay the expense of both material and labor
used in the installation of the drainage ditch across the highway.

“Benton County contends that there is adequate road structures existing.
The ditch being constructed is below the normal elevation and therefore any
alteration of present structures should be an expense of those constructing the
ditch and not Benton County.”

In two opinions issued by this office in 1960, the Attorney General advised
that where private landowners construct an artificial drainage ditch, the coun-
ty is not required to construct a new drain across the secondary road at the
point of the ditch where the present drain accommodating a natural waterway
is a suitable outlet in the natural course of drainage. 1960 OAG 99. (Knutson
to Newell, Louisa County Attorney, 7/25/60) However, where the owners of
land desire to construct a tile line and as a result of an application filed pur-
suant to §465.1, et. seq., a determination is made that the tile line must be pro-
jected across the right-of-way to a suitable outlet, then the Board of Super-
visors as to secondary roads is responsible for materials and labor as provided
in the second paragraph of Code §465.23. 1960 OAG 100. (Lyman to Garrett-
son, Henry County Attorney, 9/4/59)



The Board of Supervisors is required to hold a hearing on the application
for such a drainage project (§465.2) and has authority to determine whether
the drainage petitioned for will be “*beneficial for sanitary, agriculture or min-
ing purposes”. The supervisors further have the authority to make a finding
concerning the course, size, depth and manner of construction of such drain.
(§465.7) Accordingly, the Board of Supervisors has the power to determine
whether or not the existing culverts are adequate or obsolete. In the event they
are found to be adequate, the county would not be responsible for the cost of
projecting a tile line across the right-of-way at a different location or depth.
On the other hand, the supervisors may determine that the culverts are ob-
solete and in this event the cost of projecting the tile line across the right-of-
way could properly be borne by the county.

January 5, 1973

PUBLIC RECORDS: Crime Commission — Chapter 68A, §§68A.7, 80C.1,
80C.4, Code of Towa, 1971; Chapter 106, Acts 62nd G.A. (1967), Federal
Freedom of Information Act. Reports to the lowa Crime Commission from
law enforcement agencies participating in Project Arrow, which contain in-
formation regarding investigations conducted by those agencies under the
direction of the Crime Commission, are within the exception to Chapter
68A, providing for confidentiality of peace officers’ investigatory reports.
(Skinner to George Orr, Executive Director, lowa Crime Commission,
1/5/73) #73-1-7

Mr. George W. Orr, Executive Director, Iowa Crime Commission: You have
requested an opinion of this office regarding the release to the public of certain
information connected with a project funded by the Iowa Crime Commission.
Specifically, you have asked if Chapter 68A, Code of lowa, 1971, requires the
release of the following kinds of material gathered by the Crime Commission
in connection with a program known as Project Arrow:

1. Documents listing the name or assumed name of an intelligence agent.

2. Documents detailing the method of selection of intelligence agents who
could then be identified by tracing their selection.

3. Time sheets indicating the time consumed on intelligence activity on
specific dates.

4. Receipts for confidential funds, including those spent for narcotics and
information.

5. Receipts for purchase, insurance or repair of intelligence vehicles in-
cluding the physical description of such vehicles.

6. Invoices indicating the type of communication equipment being used by
intelligence agents.

7. Expense claims indicating the nature of investigation involved.

8. Receipts indicating the location of the purchasing intelligence agent,
thus revealing the location of an investigation.

9. Telephone expense rosters indicating the numbers called during an in-
vestigation.

10. Receipts for postal service indicating a method of intelligence opera-
tion.
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11.  Air charter receipts indicating the route traveled during an investiga-
tion.

The stated purpose of Project Arrow, paraphrased here, is to provide an in-
telligence gathering force which can be used to coordinate efforts to make a
greater impact on planned criminal activities. The plan is to provide a more
sophisticated anti-crime weapon to counteract the increasingly sophisticated
criminal efforts within this state.

It appears that the entire project is a large scale investigation into the
criminal element in the state, as opposed to an investigation into one par-
ticular criminal occurrence. If this is true the reports of the project can fall un-
der the provision of Section 68A.7(5), Code of Iowa, 1971, which provides:

“Confidential records. The following public records shall be kept confiden-
tial, unless otherwise ordered by a court, by the lawful custodian of the
records, or by another person duly authorized to release information:

* * *

*S. Peace officers investigative reports, except where disclosure is
authorized elsewhere in this Code.”

Before further analysis it would be wise to dispense with some preliminaries.

The Crime Commission is a statutory agency. Chapter 80C, Code of lowa,
1971. It is required to file periodic reports on its progress with the governor
and to report to each annual session of the general assembly. Section 80C .4,
Code of lowa, 1971. It requires reports on the projects under its direction from
the agencies charged with carrying out such projects. These reports are then
public records. Liner v. Eckard, 152 N.W.2d 833 (Iowa 1967). Hence the
documents concerned here would fall under the Public Records Act, Chapter
68A, if not included in an exception.

To determine if the documents fall within the exception for “peace officers
investigative reports” it is necessary to determine the nature of the documents
and the meaning of the exception.

The Crime Commission is not a law enforcement agency. It is a statutory
body set up to act as the state law enforcement planning agency for purposes
established by state or federal agencies.

“The commission shall conduct inquiries, investigations, analysis and
studies into the incidence and causes of crime in Iowa, in co-operation with
state, area, city and county agencies; and develop a state-wide program of in-
teragency co-operation, in association with federal agencies and officials, and
those of other states concerned with the problems of crime. The commission in
co-operation with town, city, county and area agencies, and in conformity
with such guidelines as may be promulgated by federal agencies, shall direct
research, planning and action programs in furtherance of the policy and pur-
pose of this chapter.” Section 80C.3, Code of lowa, 1971.

It is empowered to direct action programs in furtherance of the policy of the
statute creating it. The policy and purpose of the statute is stated in Section
80C.1.

“The general assembly finds that the increasing incidence of crime threatens
the peace, security and general welfare of the state and its citizens. To prevent
crime, to insure the maintenance of peace and good order, and to assure the
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greater safety of the people, law enforcement, judicial administration, and cor-
rections must be better coordinated, intensified and made more effective at all
levels of government.”

Project Arrow is one of these action programs. It is set up to direct and
coordinate actions by police officers of various cities in the state to provide a
more sophisticated weapon to combat crime. It is an action program and not a
research study or a planning program. It is carried out by police officers under
the immediate supervision of the police chiefs of the cities involved. The
reports of these various agents are peace officers reports. They are no less so
because they are in the hands of the Crime Commission. Whether the Crime
Commission is it self a law enforcement agency is immaterial, the reports in-
volved here are from agencies, police departments, which are. The persons
making these reports are policemen and peace officers.

[P P ¢ Lo

January 8, 1973

SCHOOLS: Teacher Retirement — Chapter 1032, Acts 64th G.A., Second
Session; §§105A.15, 97B.45 Code of Towa, 1971. A school teacher covered
by IPERS cannot be required to retire until he reaches the age of 70. (Nolan
to Davis, State Senator, 1/8/73) #73-1-9

The Honorable Wilson L. Davis, State Senator: This is written in reply to
your request for an opinion interpreting Senate File 274 (Chapter 1032) Acts
of the 64th General Assembly, Second Session, which became effective July 1,
1972. This Act amends Chapter 105A, Code of Iowa, 1971, to include “‘age”
along with race, creed, color, sex, national origin or religion as prohibited
categories with respect to discriminatory practices.

[ r

According to your letter there is a specific case where a teacher feels that he,
under this new law, would not have to retire at age 65. Your question is wheth-
er this law permits mandatory retirement at 65 under provisions of an existing
legitimate company retirement plan or under IPERS.

Section 3 of Chapter 1032 amends §105A.15 to read as follows:

“The provisions of this chapter relating to discrimination because of sex or
age shall not be construed to apply to any retirement plan or benefit system of
any employer unless such plan or system is a mere subterfuge adopted for the
purpose of evading the provisions of this chapter.”

Where terminations have been made pursuant to a retirement system which
is not a subterfuge to evade the prohibition against discharge because of age, it
has been held in other jurisdictions that such terminations do not violate the
statute even though employees are systematically retired upon reaching a cer-
tain age. Walker Manufacturing Company v. Industrial Commission, 1965, 27
Wisc. 2nd 669, 135 N.Ww.2d 307, 29 A.L.R. 3rd 1413.

The inclusion of “age” in a statute defining unfair and discriminatory
employment practices is a proper exercise of police power. It is well settled
that such power may be exercised for the protection of minors and also for the
protection of persons of an upper age group against the possibility of being
thrown out of employment at an age when other employers are unlikely to
employ them with the resulting deprivations to their families. Recent Federal
legislation (Title 29 U.S.C., §§621-634) and legislation in many other states
apply unfair practices on account of age only until 65 years is reached. There is
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almost universal acceptance of age 65 as the normal retirement age. The in-
stitution of a policy of involuntary retirement at such age may be a cause of
discrimination on account of the establishment of some maximum hiring age
for the purpose of providing contributions to the retirement fund. However,
even states which have established teacher tenure acts have not limited school
boards and other employers in the exercise of discretion to follow a policy of
mandatory retirement at age 65 nor to require amendment of provisions of
teacher tenure acts to make them apply to any teacher after the age of 65 has
been reached. Fountain v. Board of Trustees of Snelling-Merced Falls School
District, 1968, 68 Cal. Rptr. 842. Campbell v. Aldridge, 1938, 1959 Ore. 208, 79
P.2d 257, 127 A.L.R. 1328. State v. Holbrook, 1938, Fla., 179 So. Rptr. 691.

In Towa the normal retirement age for a member of Iowa Public Employees
Retirement System (IPERS) is 65 and mandatory retirement is provided for at
age 70. §97B.45. Retirement allowances commence on the effective date of
retirement as do corresponding provisions appear under Federal Social
Security law. Most teachers in the State of lowa have Social Security and
IPERS benefits available to them at age 65. However, as members of IPERS
they are entitled to the benefit of mandatory retirement at age 70 rather than
at age 65. 1968 OAG 676, 678.

It appears, therefore, that Ch. 1032, Acts of the 64th G.A., 2nd Sess., will
permit mandatory retirement under a legitimate company retirement plan at
age 65, but where the employee as a member of IPERS is subject also to the
provisions of §97B.45, supra, he cannot be required to retire until he reaches
the age of 70.

January 8, 1973

ELECTIONS: Party affiliation, change of at time of voting: §§43.42 and
43.44, Code of Iowa, 1973. A change of party affiliation recorded by a voter
at the primary election on August 1, 1972, becomes permanent or until
again changed and the Commissioner Elections should enter a record of
such change in the permanent files maintained by him. (Haesemeyer to
Jesse, State Representative, 1/8/73) #73-1-19

The Honorable Norman Jesse, State Representative: Reference is made to
your letter of January 3, 1973, in which you state:

“During the recent election, it came to my attention that in some cases, the
Commissioners of Elections in cities requiring permanent registration under
Chapter 48, did not change the party affiliation of individuals who voted in the
primary election on August 1, 1972.

“Chapter 43, Sections 42 and 44, permit individuals to change their party af-
filiation at the time of voting in a primary election. When they vote they sign
an affirmation that they are a member of the blank party.

“My question is when a qualified elector changes his party affiliation at the
time of the primary election, does that change of party affiliation become per-
manent and is the Commissioner of Elections required to enter a record of
such change in the permanent files required by Chapter 487"

Sections 43.42 and 43.44, Code of Towa, 1973, to which you make reference
provide respectively:

§43.42 “Any elector whose party affiliation has not, for any reason, been
registered, or any elector who has changed his residence to another precinct,
or a first voter or citizen of this state casting his first vote in this state, shall be
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entitled to vote at any primary election by declaring his party affiliation at the
time of voting.”

§43.44 *“Any elector whose party affiliation has been recorded as provided
by this chapter, and who desires to change his party affiliation on the primary
election day, shall be subject to challenge. If the person challenged insists that
he is entitled to vote the ticket of the political party to which he has transferred
his political affiliation and the challenge is withdrawn, such person shall sign
an affidavit which shall be in substantially the following form:

CHANGE OF PARTY AFFILIATION

“I do solemnly swear or affirm that I have in good faith changed my party
affiliation to and desire to be a member of the ... party.

Approved:

Judge or Clerk of Election

“If such person signs the affidavit, he shall be given a ballot of such political
party and the clerks of the primary election shall change his enrollment of par-
ty affiliation accordingly.”

The language of these sections is clear and free from ambiguity and in our
opinion requires that a change of party affiliation recorded by a voter at the
primary election on August 1, 1972, in accordance therewith becomes uperma-
nent or until again changed and the Commissioner of Elections should enter a
record of such change in the permanent files maintained by him in accordance
with Chapter 48.

January 8, 1973

COUNTIES AND COUNTY OFFICERS: Clerk of the District
Court — §633.31(2)}(K), Code of lowa, 1971. The fees of the Clerk of the
District Court in probate matters should include in the computations that
fix said fees the value of all probate assets or property of the decedent’s es-
tate subject to the jurisdiction of the Iowa Court. (Kuehn to Bentz, Madison
County Attorney, 1/8/73) #73-1-8

Mr. C. R. Bentz, Madison County Attorney. This will acknowledge receipt
of your letter in which you requested an opinion of the Attorney General
regarding §633.31(2)(k), Code of Towa, 1971. Section 633.31(2)(k) reads as
follows:

“633.31 Calendar-fees in probate.

2. The clerk shall charge and collect the following fees, in connection with
probate matters, all of which shall be paid into the county treasury for the use
of the county:

“k. For other services performed in the settlement of the estate of any dece-
dent, minor, insane person, or other persons laboring under legal disability,
except where actions are brought by the administrator, guardian, trustee, or
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person acting in a representative capacity or against him, or as may be
otherwise provided herein, where the value of the personal property and real es-
tate of such a person falls within the following indicated amounts, the fee op-
posite such amount shall be charged.

Up to $3,000.00 . ... . $5.00
3,000.00 to 5,000.00 ... ... 10.00
5,000.00 to 7,000.00 .. ... 15.00
7,000.00 to 10,000.00 . ... ... ... 20.00
10,000.00 to 15,000.00 ....... .. ... 25.00
15,000.00 to 25,000.00 ....... ... i 30.00
For each additional $25,000.00 or

major fraction thereof ... ... ... .. ... .. 20.00”

(Emphasis Added)

As you state in your letter, this section fixes the fees to be assessed by the
Clerk of Court in the settlement of estates and you want to know what proper-
ty is to be included in the computations that fix said fees regarding the
statutory language . . . “where the value of the personal property and real es-
tate of such a person...”

More specifically your question was:

“What property listed in the Preliminary Inheritance Tax Report and
Probate Inventory is meant by the language ‘personal property and real estate
of such a person’”? -

In 1911, the case of In Re Estate of Pitt, 1911, 153 lowa 269, 133 N.W. 660,
interpreted the statute as it read at that time as follows:

“He (the clerk of the district court) was ‘entitled 1o charge and collect . . . for
all services performed in the settlement of the estate of any decedent, except
where actions are brought by the administrator or against him, or as otherwise
may be provided herein, where the value of the estate does not exceed three
thousand dollars, three dollars; where such value is between three and five
thousand dollars, five dollars; where such value is between five and seven
thousand dollars, eight dollars; where the value exceeds seven thousand
dollars, ten dollars.””

(Emphasis Added)

The issue in the case was whether or not the value of the homestead in [owa
and land in the State of Idaho should be included in the computations which
fixed the fees to be paid to the Iowa Clerk of Court. The Court interpreted the
statute in the following manner:

“Enough has been said to make it clear that ordinarily no services are
rendered by the clerk in connection with real property in the administration of
an estate of a deceased person, and that none were or might reasonably be ex-
pected to be rendered in connection with the homestead or land in Idaho left
by Pitt. This statute and all others relating to the payment of fees proceed on
the theory that such payment is exacted for something actually done by the of-
ficer for the benefit of the litigant, and we are of opinion that the word
*““estate’” as employed in the paragraph of the statute quoted, means the estate
administered in court.

The services for which compensation is allowed are those rendered *in the
settlement of the estate,”” and “the value of the estate” by which the amount of
the clerk’s fee is to be determined is of that being settled in court. Primarily,
the administration is of personal property only. An inventory of chattels only
is required (sections 3300, 3311, Code), and whether it shall be involved in the
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administration is contingent on whether there shall be enough personalty to
satisfy the debts. Out conclusion is that the word ‘estate’ is employed in the
paragraph quoted in a restricted sense of the estate to be administrered, and
not broadly as referring to that not involved therein regardless of location.”

Chapter 247, §1, Acts 55th G.A., 1953, amended §606.15(29), Code of Iowa,
1950, to read:

“For all services performed in the settlement of the estate of any decedent,
minor, insane person, or other persons laboring under any legal disability, ex-
cept where actions are brought, by the administrator, guardian, trustee, or
person acting in a representative capacity or against him, or as may be
otherwise provided herein, where the value of the personal property of the estate

including real estate sold for the payment of debts of the deceased . ...”
(Emphasis Added)

This remained the law until July 1965.
Chapter 425, §1, Acts 61st G.A., 1965, amended §606.15(29) to read:

“For all services performed in the settlement of the estate of any decedent,
minor, insane person, or other persons laboring under any legal disability, ex-
cept where actions are brought by the administrator, guardian, trustee, or per-
son acting in a representative capacity or against him, or as may be otherwise
provided herein, where the value of the personal property and real estate of such
a person falls within the following indicated amounts, . ...”

(Emphasis Added)

So, as of July 1965, the value of real property as well as personal property is
to be used by the clerk in determining probate fees. The quoted portion of
§606.15(29) of the 1966 Code is identical with the language now found in
§633.31(2)(k), Code of Iowa, 1971.

The amendment to include all real estate was challenged in the case of In the
Matter of the Estate of Brauch v. Beeck, 1970, Iowa, 181 N.W 2d 132. The facts
and issues in that case were that based on the appraised value of the personal
and real property the clerk’s settlement fee was taxed at $190. The ad-
ministrators filed a motion to re-tax said fees alleging they should be based
only on the appraised value of the personal property. They alleged the real es-
tate descends to the heirs instantly upon the death of the deceased, subject
only to the rights of the administrator to sell for payment of debts and that the
personal property is more than sufficient to pay the debts and cost of ad-
ministration.

The trial court overruled the motion and the administrators appealed. The
Towa Supreme Court upheld the trial courts determination on the following
grounds:

“Administrators, as they did in the trial court, rely here on the holding of In
re Estate of Pitt, 153 lowa 269, 133 N.W., 660 (1911). There the court observed
that under the then existing statutes and law the real estate passed to the heirs
eo instante upon the death of an ancestor. Also the land or its rents could be
resorted to for the satisfaction of debts if the personal property was inadequate
and then, on suit brought by the administrator to which the heirs had to be
made parties. The court further observed an estate inventory of chattels only
was required. The court construed the statutory use of ‘estate’ as meaning per-
sonal property only in the absence of a necessity to sell real estate to pay debts.
The court held the clerk’s settlement fee was to be based on value of the per-
sonal property.
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The Pitt holding is of little value here due to statutory changes of our
probate laws, some of which we point out infra.

Subsection 9 of Code section 633.361 requires the personal representative in
an estate, within 60 days after his appointment, to file with the district court
clerk an inventory including an ‘Inventory of all real estate of the decedent in
the State of lowa, giving values and accurate descriptions of each tract.’

Under Code section 633.363 failure of the personal representative to
promptly file an inventory the clerk of court is required to report forthwith
such failure to the court for an order as may be necessary to enforce making
and filing of the inventory.

Code section 633.386 provides: ‘Sale, mortgage, pledge, lease or exchange
of property-purposes.

1. Any real or personal property belonging to the decedent, except ex-
empt personal property and the homestead, may be sold, mortgaged, pledged,
leased or exchanged by the personal representative for any of the following
purposes:

a. The payment of debts and charges against the estate;

b. The distribution of the estate or any part thereof;

LX)

c. Any other purpose in the best interests of the estate.
The Court went on to say:

“Counsel for administrators concedes the language of section 606.15(29) is
clear and unambiguous. He argues the legislature went too far in including
real estate as well as personal property as the basis of charging the clerk’s
settlement fee. Administrators would have us apply the reasoning and holding
of the Pitt case. Faced with clear statutory language we find their position un-
tenable.

We have long recognized the rule that where the language of a statute is
plain and unambiguous and its meaning is clear and unmistakable there is no
room for construction, and we are not permitted to search for its meaning
beyond the statute itself. Kruck v. Needles, 259 lowa 470, 476, 144 N.W.2d
296, 300; Herman v. Muhs, 256 Towa 38, 40, 41, 126 N.W.2d 400, 401, 7
A.L.R.3d 1199.

No constitutional question is raised by administrators. The legislature may
enact any law desired provided it is not clearly prohibited by some provision
of the Federal or State Constitution. [t is not the province of courts to pass
upon the policy, wisdom or advisability of a statute; they are questions for the
legislature. Strong v. Town of Lansing, lowa, 179 N.W.2d 365, 367; Kruck v.
Needles, supra; Rath v. Rath Packing Co. 257 lowa 1277, 1285, 136 N.W.2d
410, 414

Section 633.31(2) expressly states that the fees charged are to be "’in connec-
tion with probate matters . . .”. Subsection k of §633.31(2) further states that
the fees listed in that subsection are to be for the “services performed in the

"

settlement of the estate of the decedent ... .”.

Thus, since the fees in §633.31(2)(k) are only those for services rendered in
the settlement of the estate of the decedent involving probate matters it
necessarily follows that those fees should only be based on that part of the
property of the decedent that is subject to the probate jurisdiction of the lowa
Courts. This conclusion would follow the probate jurisdictional concepts of
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the law as established by In Re Estate of Pitt, supra. This is important to con-
sider because In Re Estate of Brauch v. Beeck, supra, did not totally overrule
In Re Estate of Pitt.

After arriving at the determination that the value of all personal and real
property of the estate that is subject to the probate jurisdiction of the [owa
court should be included in the computations that fix the clerk’s probate fees,
there is still the problem of specifically answering your question which is:

“What property listed in the Preliminary Inheritance Tax report and
Probate Inventory is meant by the language ‘personal property and real estate
of such a person.’?”

Section 633.361, Code of lowa, 1971, reads as follows:

“633.361 Inventory and report. Within sixty days after his qualification,
unless a longer time shall be granted by the court, the personal representative
shall file with the clerk, in duplicate, a verified, full and detailed report and in-
ventory of the property of the deceased, so far as the same has come to his
knowledge, as follows:

1. Name, age and last residence of decedent.
Date of death.
Whether decedent died testate or intestate.

2

3

4. Name and post-office address off personal representative.

5. Name, age and post-office address of surviving spouse, if any.
6

If testate, name, age, relationship and post-office address of each
beneficiary under will.

7. If testate, the name, age and address of each child, if any, born to or
adopted by decedent after execution of the will.

8. [Ifintestate, name, age, relationship and post-office address of each heir.

9. Inventory of all the real estate of the decedent in the state of Iowa, giv-
ing value and accurate description of each tract.

10. Any real property located outside of the state of lowa not otherwise
reported.

11. Personal property regarded as exempt from execution.
12.  All other personal property.

13.  All property whether subject to probate or not, not otherwise listed
which is subject to the lowa inheritance tax as provided in chapter 450.

14. A statement as to whether or not there is any property not therein in-
ventoried which must be reported for federal estate tax purposes. The
clerk shall send a copy of the report and inventory, and a copy of any
supplementary inventory, to the department of revenue.”

Obviously, all the property listed in this section cannot be included in deter-
mining the probate fees. Real property located outside of the State of lowa
would not be included because it would not be subject to the jurisdiction of the
Iowa Probate Court. Insurance proceeds payable directly to the estate would
be included in determining the probate fees and as some authority for this is
§633.333, Code of lowa, 1971. Insurance proceeds payable to named
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beneficiaries would not be subject to the probate jurisdiction of the lowa court
nor would property transferred in contemplation of death and joint tenancy

property.

Property, real or personal, held in joint tenancy has been ruled not to be in-
cluded in determining the probate settlement fees of the Clerk of Court in 1966
0O.A.G. 106. Although this opinion was written before In the Matter of the
Estate of Brauch v. Beeck, supra, was decided, it still adheres to the probate
jurisdictional concepts of In Re Estate of Pitt, supra, which was not overruled
by the later case. The opinion cites to Wood, Admr. v. Logue, 1914, 167 lowa
436, 148 N.W.1035, for the rule that a joint tenant in real estate does not die
seized of any inheritable interest in the property because as state in said case:

¢, .. neither of the successive survivors takes or receives anything from or

through the deceased tenant for the title is derived directly from the grantor
through the deed which created the tenancy.’”

The opinion goes on to state that:

“The authority of the clerk to tax fees upon personal property held in joint
tenancy is controlled by the reasoning of the cited cases. While there may exist
a joint tenancy in personal property as well as real estate, Hyland v. Stan-
tiford, 253 lowa 294, 300, 111 N.W.2d 260, such property with full right of
survivorship not becoming part of the deceased’s estate is likewise not the
basis for the taxation of clerk’s fees.”

Your letter seems to indicate that you do not think that property exempt
from execution would be included in determining the probate fees. However,
considering the probate jurisdictional concepts already discussed together
with what the court said in In the Matter of the Estate of Brauch v. Beeck,
supra, I believe that property exempt from execution should be included. In
our opinion, the property to be used as a basis for taxation of the clerk’s fees
consists of probate assets or property of the decedent’s estate subject to the
jurisdiction of the lowa Court.

January 8, 1973

COUNTIES AND COUNTY OFFICERS: Hospitals — Chapter 347, Code
of Towa, 1973. County may use depreciation reserves for expansion pur-
poses. Hospital trustees have no authority to lease hospital space for a
private clinic. (Nolan to Waltz, Union County Attorney, 1/8/73) #72-1-10

Mr. James F. Waltz, Union County Attorney: This is in answer to your re-
quest for an opinion on two questions pertaining to the county hospital as
follows:

“On December 27, 1938, Union County, lowa, was deeded Greater Com-
munity Hospital, free of debt or encumbrance, having been previously owned
by the Greater Community Hospital Association. The voters of the County
had registered their acceptance of the Hospital at election time the preceding
November. The Hospital was organized under Chapter 347 of the lowa Code.

“A Hospital Bond issue was approved by the voters of Union County in
November of 1962 resulting in the issuance and subsequent sale of $600,000.00
of Hospital Bonds on February 1, 1963. The proceeds of the Bond sale, pop-
ular subscription of funds, Hill Burton Grant in Aid, and operating reserves
permitted the construction of a new 83 bed General Hospital with a total in-
vestment of $1,761,000.00.
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“The new structure was occupied on March 1, 1967. The need for additional
service area is now evident, and long range plans are being formulated.

“Two major questions have been posed, they are as follows:

“l.  Can our County Hospital use its depreciation reserves to build an ad-
dition for purposes of expansion?

“2. If the answer to the first question is yes, can a portion of said ad-
ditional space be leased to a Doctor’s Association to allow the Association to
maintain a Clinic close to the Hospital?

“The Trustees feel that many benefits would be afforded the Public who use
either facility by having them in a close proximity.

“An opinion from the Attorney General is very important to the Long
Range Plans of the Hospital.”

It is our view that the county hospital can use its depreciation reserves to
build an addition for purposes of expansion. In 1962 OAG 110 this matter was
considered and the following appears:

“I am of the opinion that §347.14(11) makes creation of the Depreciation
Fund discretionary with the board of trustees, and also grants the board of
trustees discretion as to how the fund is to be used. In that aspect, it may be
transferred to the hospital fund, and such moneys in the fund can be, at the
discretion of the hospital trustees, used for hospital purposes. This fund
should be regarded, for the purposes set out in your letter, as an unap-
propriated fund within the terms of §347.7, and is available without submis-
sion to the electors.”

With respect to your second question, there is no authority in the county
hospital trustees to lease as lessor any space in the county hospital to private
parties. 1962 OAG 103.

January 8, 1973

STATE OFFICERS AND DEPARTMENTS: Department of Public Safety,
Division of Beer and Liquor Law Enforcement — §80.15, Code of Iowa,
1973. The Executive Council lacks jurisdiction to hear termination of
employment appeals by two agents of the Division of Beer and Liquor Law
Enforcement of the Department of Public Safety who were originally
employed by the Enforcement Division of the old lowa Liquor Control
Commission in 1965 and 1970 respectively and who were transferred to the
Division of Beer and Liquor Law Enforcement of the Department of Public
Safety less than a year before their employment was terminated by such
latter division. (Haesemeyer to Wellman, Secretary Executive Council of
lowa, 1/11/73) #73-1-15

Mr. W. C. Wellman, Secretary, Executive Council of lowa: Reference is
made to your letter of December 19, 1972, in which you requested an opinion
of the Attorney General on the question of whether or not the Executive
Council has jurisdiction to hear termination of employment appeals by two
agents of the Division of Beer and Liquor Law Enforcement of the Depart-
ment of Public Safety who were originally employed by the Enforcement Divi-
sion of the old Iowa Liquor Control Commission in 1965 and 1970 respective-
ly and who were transferred to the Division of Beer and Liquor Law Enforce-
ment of the Department of Public Safety less than a year before their employ-
ment was terminated by such latter division.
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In 1971, the 64th General Assembly enacted Chapter 131, Sections 147 and
149 of which provide:

§147 “The commissioner of public safety shall establish a division of beer
and liquor law enforcement and appoint a chief enforcement officer to head
the division, who shall be an attorney licensed to practice in the state, and the
other agents needed in the division as are necessary to enforce the provisions
of Title VI of the Code. All enforcement officers, assistants, and agents of the
division, excluding clerical workers, shall be subject to the provisions of sec-
tion eighty point fifteen (80.15) of the Code.”

§149  “All agents of the enforcement division of the liquor control commis-
sion and the appropriation to sustain them are, on the effective date of this
Act, transferred to the department of public safety as agents of the division of
beer and liquor law enforcement, whether or not they qualify as such under
chapter eighty (80) of the Code, notwithstanding the provisions of section one
hundred forty-seven (147) of this Act; however, those agents who do not
qualify as such under chapter eighty (80) of the Code shall remain members of
the lowa public employees retirement system. This section shall only be
printed in the session laws and not made permanent part of the Code.”

The Act became effective January 1, 1972. Section 153, Chapter 131, 64th
General Assembly, First Session (1971). Thus, it is evident that the two in-
dividuals in question were transferred to the Department of Public Safety as
agents of its new Division of Beer and Liquor Law Enforcement as of January
1, 1972. Section 80.15, Code of lowa, 1973, provides:

“No applicant for membership in the department of public safety, except
clerical workers and special agents appointed under section 80.7, shall be ap-
pointed as a member until he has passed a satisfactory physical and mental ex-
amination. In addition, such applicant must be a citizen of the United States,
of good moral character, and be not less than twenty-two years of age. The
mental examination shall be conducted under the direction or supervision of
the commissioner of public safety and may be oral or written or both. Each
applicant shall take an oath on becoming a member of the force, to uphold the
laws and Constitution of the United States and of the state of lowa. During
the period of twelve months after appointment, any member of the depart-
ment of public safety, except members of the present lowa highway safety
patrol who have served more than six months, shall be subject to dismissal at
the will of the commissioner. After the twelve months’ service, no member of
the department, who shall have been appointed after having passed the
beforementioned examinations, shall be subject to dismissal unless charges
have been filed with the secretary of the executive council and a hearing held
before the executive council, if requested by said member of the department, at
which he shall have an opportunity to present his defense to such charges. The
decision of the executive council by majority vote shall be final, subject to the
right of appeal by the employee to the district court of Polk county, or to the
district court of the county in lowa in which the employee resides, within thir-
ty days after he shall have received notice of the decision of the executive coun-
cil. All rules and regulations regarding the enlistment, appointment, and
employment affecting the personnel of the department shall be established by
the commissioner with the approval of the governor.”

In authorizing dismissal during the period of twelve months after appoint-
ment, the statute makes no distinction between appointsments made by opera-
tion of law and appointments made by the commissioner of Public Safety or
the director of the division. Accordingly, it is our opinion that the two in-
dividuals in question, having served only eleven months in the department of
Public Safety, may be dismissed and have no right of appeal to the Executive
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Council. It should also be noted that the provision of Section 80.15 which
grants a right of appeal to the Executive Council applies only to persons who
have not only served twelve months but have also been appointed after having
passed certain physical and mental examinations. In this connection, it is true
of course that Section 149 of Chapter 131 arguably waives such qualifications
contained in Section 80.15 as age, citizenship and the satisfactory passage of
physical and mental examinations. However, it is to be observed that Section
149 by its terms is a transitory provision which is not included in the Code.
Moreover, in view of the language of Section 97A.1(2) which effectively would
exclude from participation in the Public Safety Peace Officers’ Retirement,
Accident and Disability system any agent of the Division of Beer and Liquor
Law Enforcement who had not passed a satisfactory physical and mental ex-
amination, it is our view that the waiver language contained in Section 149, of
Chapter 131 was intended to enable agents transferred from the enforcement
division of the Liquor Control Commission to qualify for Chapter 97A
benefits only, and it is not effective to give a right of appeal to the Executive
Council to the two individuals you have described.

January 9, 1973

CITIES AND TOWNS: City Councilmen — Change of Compen-
sation — §§363.9 and 368A.21, Code of Towa, 1973. City councilmen are in-
cluded within the purview of section 368A.21. The word “term,” as used in
that section, means the time between actually taking and leaving office.
(Blumberg to Kelly, State Representative, 1/9/73) #73-1-11

Honorable E. Kevin Kelly, State Representative: We are in receipt of your
opinion request of December 18, 1972, regarding section 368A.21, 1973 Code
of Towa. You specifically asked whether that section applies to city coun-
cilmen, and what the word “term” means as used in that section.

Section 368A.21 provides in part: “[N] or shall the emoluments of any city
or town officer be changed during the term for which he has been elected.”
There can be no doubt but that city councilmen are city officers. Reference to
this is made several times in the Code. See, for example, section 363.9. To
further exemplify this, see City of Council Bluffs v. Waterman, 1892, 86 lowa
688, 53 N.W.289. There, the defendant was an elected alderman. In the second
year of his term the salaries of aldermen were raised by the Legislature upon
adoption of an ordinance by the cities. The Supreme Court held that the salary
of the defendant alderman could not be raised during his current term because
of a statute similar to the one now in question.

In answer to your second question, the word “term” as used in section
368A.21 refers to the time the officer takes office until the time he leaves office,
as opposed to when he is elected. See, Schanke v. Hendon, 1958, 250 lowa 303,
93 N.W.2d 749. You also made reference to the fact that staggered terms of
councilmen would mean unequal pay for council members for a period of time
after a salary change. This has no bearing upon the problem. Section 368A .21
is quite clear in its intent.

Accordingly, we are of the opinion that city councilmen are encompassed
within section 368A.21, and that the term of office referred to in that section
means the time between actually taking and leaving office, as opposed to the
time of being elected.
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January 10, 1973

MILITARY AND NAVAL FORCES: U. S. Marines: U. S. Coast Guard,
Chapter 250, Code of Iowa, 1973. The United States Marine Corps and the
United States Coast Guard are military or naval forces of the United States
within the meaning and intent of Chapter 250, and their members or former
members are eligible for the benefits provided thereby. (Turner to Smith,
State Auditor, 1/10/73) #73-1-12

The Honorable Lloyd R. Smith, Auditor of State: Y ou have posed a question
for an opinion of the attorney general as to whether members or former
members of the United States Marine Corps and the United States Coast
Guard are eligible for certain benefits provided to veterans through the com-
mission of veteran affairs, by Chapter 250, Code of Towa, 1973, which does
not seem to designate specifically any military or naval branches, corps or
forces, but applies generally to “military or naval forces of the United States”.

It is universally accepted as a matter of common knowledge, from the Halls
of Montezuma to the Shores of Tripoli, that the United States Marine Corps
and the United States Coast Guard are military and naval forces, or armed
forces, of the United States. See, for example, Petition of Delgado, D.C.
California, 57 Supp. 460.

Both of these services have fought our country’s battles on the land and on
the sea and the mere fact that the United States Coast Guard is presently at-
tached to the Department of Transportation, or that the United States States
Marine Corps is controlled by the Commandant of Marines, independent of
army or navy control, is of little consequence in determining what the
legislature intended at the time the statute was enacted. These branches were a
part of the armed forces, and the military and naval forces, of the United
States and remain so as far as this law is concerned. Thus such members and
former members are eligible for benefits under Chapter 250. We might add we
have looked for but found no law to the contrary from other states.

January 10, 1973

STATE OFFICERS AND DEPARTMENTS: Auditor of State, issuance of
industrial loan licenses; earlier opinion clarified: Chapter 534 and 536A,
Code of lowa, 1973. Opinion of June 21, 1972, Haesemeyer to Yenter, mere-
ly states that service corporations may not engage in the industrial loan
business and should not be construed as preventing such service cor-
porations from engaging in any other type of business. (Haesemeyer to Alt,
State Representative, 1/11/73) #73-1-16

The Honorable Don D. Alt, State Representative: You have asked clarifica-
tion of our opinion of June 21, 1972, to Deputy Auditor of State Ray Yenter
in which we stated that it was our opinion that a service corporation jointly
owned by two savings and loan associations could not engage in the industrial
loan business.

Our primary reason for reaching the conclusion we did was that since
authorization for the service corporation is found in §534.19(15), Code of
lowa, 1973, it is a business organized or operated or permitted under the
authority of a law of this state relating to savings and loan associations and
under §§536A.2 and 536A.5 it could not be issued a permit to make industrial
loans. However, the opinion also contains some language in unnecessarily
sweeping terms to the effect that a service corporation cannot do anything
which its parent corporation could not do.
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This is to advise that the June 21, 1972, opinion should not be construed as
prohibiting service corporations from engaging in any business other than in-
dustrial loans.

Service corporations were first authorized by federal regulations pertaining
to federally chartered savings and loan associations and there are numerous
rules and regulations controlling them under the Federal Home Loan Bank
System which also supervised practically all of the savings and loan
associations which are state chartered. It is evident from the attached front
page and explanatory Code page from a “directory” comprised of the service
corporation committee of the United States Savings and Loan League, which
is comprised of both federally and state chartered associations that such
associations engage in numerous corporate activities outside of those allowed
by the laws under which the savings and loan associations themselves operate.
We are not prepared to say that these activities are prohibited to service cor-
porations under lowa law. What we have said is that it is our opinion that ser-
vice corporations may not be issued a permit to engage in the industrial loan
business.

January 11, 1973

COUNTIES AND COUNTY OFFICERS: Mileage: §331.22, Code of lowa,
1971, (H.F. 1129, 64th G.A., Second Session). Statute imposing a $1,000
limitation on mileage allowance for Supervisors should, in most instances,
cover the expense of travel both inside and outside the county on county
business. (Nolan to Atwell, Supervisor of County Audits, 1/11/73)  #73-1-
13

Mr. Herman E. Atwell, Supervisor of County Audits, Auditor of State: This
letter is written in answer to your request for an opinion as to whether or not
travel expenses as authorized for members of County Boards of Supervisors
for travel outside their county of residence (as authorized in Attorney
General’s Opinion dated July 13, 1955) must be applied against mileage as
provided for in §331.22 of the 1971 Code, provided claims are made for actual
cost instead of ten cents per mile travelled.

The provisions of §331.22 as amended by H. F. 1129, 64th G.A,, 2nd Sess.,
impose a limitation of $1,000 for each supervisor for mileage at the rate of ten
cents for every mile *‘travelled in going to and from sessions and in going to
and from the place of performance of committee service”. It should be an-
ticipated that substantially all of a supervisor’s travel expense will be incurred
in the county where he resides and holds office. There has been a long-
standing practice of permitting supervisors to perform some of their road in-
spection work while going to and from their home to the county seat, and con-
sequently, the distance travelled to and from sessions has varied. There are, no
doubt, some occasions requiring the county supervisors to travel outside their
own county on county business. Inasmuch as the statutory provisions permit
approximately 10,000 miles of reimbursable travel expense, such provision
should in most instances cover the expense of travel both within and without
the county on county business.

It is our opinion, therefore, that your question should be answered affir-
matively. If in the light of present-day travel requirements such mileage
allowance is not adequate, the remedy should be attained through appropriate
legislation.



24

January 11, 1973

COURTS: Judicial Magistrates — Ch. 250, Code of lowa, 1973; Ch. 602,
Code of Towa, 1973; Art. 111, Constitution of Towa. Offices of Judicial
Magistrate and Director of Soldier’s Relief are incompatible. (Nolan to
Briles, State Senator, 1/11/73) #73-1-14

The Honorable James Briles, State Senator: This is written in reply to your
request for an opinion of the Attorney General on the question of whether or
not the positions of Director of Soldier’s Relief in the county and judicial
magistrate are incompatible. Chapter 250, Code of lowa, 1973, providing for
the relief of soldiers, sailors and marines now provides for a commission of
veteran affairs consisting of three persons. The commission is not under the
supervision or jurisdiction of any county or state board although the members
are appointed by the County Boards of Supervisors. 1938 OAG 44. The
members of the commission are county officers whose functions are ad-
ministrative rather than judicial. Offices with which the commission may be
combined are set out in §332.17, Code.

On the other hand, the judicial magistrates under the unified trial court law
(Ch. 602 of the Code) are the successors to the justices of the peace. Under the
new law judicial magistrates are appointed by a judicial magistrate appointing
commission. The judicial magistrate is a judicial officer.

It is well settled that the constitutional division of power between the
legislative, the judicial and the executive branches of government (Article 111,
Constitution of Towa) prohibits the exercise of judicial powers by an ad-
ministrative officer and vice versa except where statute expressly directs or
permits such exercise of power. Accordingly, we must conclude that the offices
of judicial magistrate and Director of Soldier’s Relief are incompatible offices
because the duties prescribed for each are constitutionally inconsistent with
the other.

January 12, 1973

STATE OFFICERS & DEPARTMENTS: Beer and Liquor Control Depart-
ment; Delivery of beer to private residence. Chapter 131, §124, Acts of the
64th G.A., First Session. The delivery and sale of beer from the premises of
a liquor licensee or beer permittee to a private residence is not contrary to
the Towa Beer and Liquor Control Act. (Jacobson to Gallagher, Director
Iowa Beer & Liquor Control Dept., 1/12/73) #73-1-17

Mr. Rolland A. Gallagher, Director, lowa Beer & Liquor Control
Department: This is to acknowledge receipt of your letter of September 19,
1972, in which you requested an opinion from this office as follows:

“Chapter 131 of the Acts of the 64th General Assembly First Session, Divi-
sion 2, Section 124, line 7 states ‘A Class “B” permit shall allow the holder to
sell beer at retail for consumption on or off the premises.’

“Recently we have been having several requests, particularly from pizza
houses, requesting information as to whether or not when an individual places
an order, for instance for pizza to be delivered, can the licensee also deliver
beer with that order?

“Quite frankly, we cannot see anything wrong with the actual delivering of

beer in its original container with an order of pizza, but we feel this could get
out of hand and more or less lead to bootlegging as the law now reads.
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“Your opinion is requested as to where deliveries of beer in its original con-
tainers is legal as the question also arises as to when the sale actually is con-
sumated; for instance, is the sale made when the telephone call is placed and
received on the premises, although no money exchanges hands at that time, or
is the sale made when the money changes hands at the residence of the person
who places the order?”

Two prior opinions, 34 OAG 479 and 36 OAG 15, deal with the identical
subject of your inquiry and held that such a delivery service is permissible.

In 36 OAG 15 it is stated:

“The sale of beer for consumption off the premises may be made in a num-
ber of methods, the grocery store having a class ‘C” permit may accept an order
for a case of beer over the telephone the same as any other order for groceries.
The same is true of a class "B’ permit holder who would, by way of illustration,
be a druggist. We fail to see a distinction of soliciting by radio, letter or per-
sonal solicitation.”

And, in 34 OAG 479 it is stated:

‘(“The fact that the order was telephoned, that collection of the same was
not made until delivery or that the price to be paid was charged to the account
of the purchases would not be a violation of the law.”

In light of the above prior opinions, it is our opinion that the delivery and
sale of beer from the premises of a liquor licensee or beer permittee to a private
residence, irrespective of where and when payment is made, is not contrary to
the provisions of the lowa Beer & Liquor Control Act, Chapter 131, Acts of
the 64th General Assembly, First Regular Session.

January 15, 1973

STATE OFFICERS AND DEPARTMENTS: Board of Nursing — §152.4,
Code of lowa, 1973. The Board of Nursing has authority to approve and ac-
credidate all schools of nursing and programs. (Blumberg to Illes, Executive
Director, lowa Board of Nursing, 1/15/73) #73-1-18

Lynne M. Illes, R.N., Executive Director, lowa Board of Nursing: We are in
receipt of your opinion request of December 15, 1972. You specifically asked:

“1.  Does the lowa Board of Nursing have legal jurisdiction over colleges
and/or universities in the State of lowa offering a Baccalaureate Degree in
Nursing and/or Master Degree in Nursing to individuals who are Registered
Nurses?

2. If the response to number one is negative, which State agency would
have the legal authority to set the minimum standards for regulation of these
programs to ensure that nursing educational criteria are being met.”

The Board of Nursing already approves many nursing programs, pursuant
to section 152.4, 1973 Code of lTowa. A few of these programs offer Bac-
calaureate or Masters Degrees, such as the University of lowa. The remainder
do not offer such degrees. Your problem concerns the situation where a nurse,
who has already received training and has been licensed, wishes to enter a
program for a Baccalaureate or Masters Degree at an institution which does
not have a program leading to the initial licensure. In other words, we are talk-
ing about a program that only offers additional courses and training than was
received to become licensed. Programs such as the one at the University of
lowa would not be included in this category since it includes initial training for
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licensure. Your question is whether the Board of Nursing has authority to ap-
prove programs that only offer additional training and degrees to nurses.
Your problem is further compounded by the fact that H.E.W. has officially
recognized the Board of Nursing as the state agency for approval of nurse
education under 42 U.S.C. 298(b). Approval of nurse programs is necessary
here for the granting of federal funds and loans to nurses entering these
programs. Thus, your question.

Section 152.4 provides in part:

“No school of nursing for registered nurses shall be approved by the board
of nursing as a school of recognized standing unless said school is affiliated
with a hospital and requires for graduation or any degree the completion of at
least a two years course of study in subject described by the board.”

The same is provided for licensed practical nurses. There is nothing in this sec-
tion which distinguishes between initial training programs and programs
offering a Baccalaureate or Masters Degree. It appears from the language of
the section that all schools of nursing with programs for registered or licensed
practical nursing come under the jurisdiction of the Board of Nursing for the
purpose of approval of programs.

Accordingly, we are of the opinion that the Board of Nursing has the
authority to approve and accredidate all schools of nursing and programs.

January 18, 1973

STATE OFFICERS AND DEPARTMENTS: Extended Sick Leave: §79.1,
Code of lowa, 1973. An officer of the Department of Social Services,
stabbed while transporting a prisoner, may not be granted sick leave with
pay in excess of that provided by law. (Haesemeyer to Wellman, Secretary,
Executive Council of Towa, 1/18/73) #73-1-20
Mr. W. C. Wellman, Secretary, Executive Council of lowa: You have re-

quested an opinion of the Attorney General with respect to a situation in-

volving an officer who was stabbed while transporting inmates from the State

Penitentiary at Fort Madison to University Hospitals in Iowa City for medical

treatment. The officer in question was first employed by the Department of

Social Services on June 1, 1972, was stabbed on November 13, 1972, and is

currently recuperating at home from his wound and subsequent surgery. The

wounded officer’s sick leave was fully utilized as of November 30, 1972. In
your letter, you ask whether there is any way this officer’s sick leave can be ex-
tended until he is certified by a physician as able to return to duty or until

February I, 1973, whichever is the earliest, with the understanding that if he

continues to use sick leave until February 1, 1973, his situation will be

reviewed regarding further action. In your letter you state:

“The Executive Council directed this office to request an opinion as to
whether there is any legal way they can grant the request for extended sick
leave because Council members feel a moral obligation, because of the facts
occasioning the request, to grant the extension requested.

“They express an interest in knowing whether the Governor, as Chief Ex-
ecutive, could issue an Executive Order granting the extension.”

The applicable statutory provision is §79.1, Code of Towa, 1973, which
provides in relevant part:
‘e * * *
Leave of absence of two and one-half working days each month with pay

may be granted in the discretion of the head of any department, agency or
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commission to employees of such department, agency or commission when
necessary by reason of sickness or injury; unused portions of such leave for
any one year may be accumulative to a total of ninety working days. Provided,
however, that notwithstanding the foregoing limitations, state highway com-
mission maintenance employees, uniformed members of the division of
highway safety and uniformed force and members of the division of criminal
investigation and bureau of identification and the division of drug law en-
forcement, except clerical workers, of the department of public safety may
upon the recommendation of the commissioner with the approval of the ex-
ecutive council, be granted additional leave of absence with pay, for injuries
sustained in line of duty.

* * *0

The statutory language is clear, plain and free from ambiguity. As an
employee of the Department of Social Services, the officer in question does
not fall within any of the exceptions provided for extended sick leave. Certain-
ly the omission of people such as the officer you describe is unfortunate but
the remedy, if there is to be one, must come from the Legislature.

Insofar as your second question is concerned, it is our opinion that the
Governor may not by Executive Order extend the officer’s sick leave. Under
our system of government, it is universally agreed that it is the function of the
Executive department to administer and enforce the laws as written and it is
interpreted by the courts. See U.S. v. Jefferson County Board of Education, 372
F2d 836, decree corrected, 380 F2d 385, Cert. Den., 389 US 840 (1967); Quinn
v. U.S., 349 US 155 (1955); Verry v. Trenbeath, 148 N.W 2d 567 (N.D.); State
ex. rel. Wisconsin Development Authority v. Dammann, 228 Wis. 147, 27T N.W.
278, vacated on other grounds, 228 Wis. 147, 280 N.W. 698 (Wis. 1938). In
performing these functions Executive officers may exercise some discretion,
including the determination of when and in what locality there is need for the
exercise of their powers for the enforcement of the laws but, they may not
select the laws which they will enforce or the persons whom they will protect.
Beauboefv. Delgado College, 303 F.Supp. 861, Aff’d., 428 F2d 470 (1970); U.S.
v. Gordon Kiyoshi Hirabayashi, 46 F Supp. 657 (1942); Loftus v. Depariment of
Agriculture of Iowa, 211 Towa 566, 232 N.W. 412, appeal dismissed, 283 U.S.
809 (1930). If an attempt were made by Executive Order to extend the officer’s
sick leave, both §79.1 and the principle of separation of powers would be
violated.

Possible solutions which suggest themselves are for the Legislature to
retroactively amend §79.1 so as to cover the situation you describe, pass a
special bill compensating the officer in question for the time lost due to his in-
jury and for the Department of Social Services to give the officer some light
duty which he could perform at home while recuperating.

January 18, 1973

CONSTITUTIONAL LAW: Supreme Court, Appointment of Bar Ex-
aminers: Art. II1, §1, Art. V, §1, Constitution of Iowa; Chapter 610, Code of
lowa, 1973. A proposal to give the Governor the authority to appoint the
members of the Board of Bar Examiners instead of the Supreme Court and
to add lay members to such board would be unconstitutional as a violation
of the doctrine of separation of powers and the inherent power of the court
to regulate the practice before it. (Haesemeyer to Willard Hansen, State
Senator, 1/18/73) #73-1-22
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The Honorable Willard Hansen, State Senator: Reference is made to your
letter of December 21, 1972, in which you request an opinion of the Attorney
General with respect to the following question:

“If the power to admit persons to practice as attorneys remains vested in the
Supreme Court, but the Governor, with the approval of two-thirds of the
members of the Senate, is granted the authority to appoint members of the
Board of Law Examiners, is this change in conflict with the provisions of Arti-
cle TII, Section 1 of the Constitution of the State of Iowa?”

Article III, §1, Constitution of lowa, provides:

“The powers of the government of lowa shall be divided into three separate
departments — the Legisiative, the Executive, and the Judicial; and no person
charged with the exercise of powers properly belonging to one of these
departments shall exercise any function appertaining to either of the others,
except in cases hereinafter expressly directed or permitted.”

This provision, or one like it, is found in the constitutions of every state and
of the United States and in the cornerstone of our form of tripartite govern-
ment. The premise of this concept is that by distributing the powers of govern-
ment among the three branches, a system of checks and balances is created
which will ensure the continued liberty of the people. Thus, it is well settled in
this state that the Executive branch of government may not encroach on the
Judicial branch. Dallas Fuel Co. v. Horne, 1941, 230 lowa 1148, 300 N.W. 303.
Similarly, the Legislature may not constitutionally exercise Judicial powers.
Wilcox v. Miner, 1925, 201 lowa 476, 205 N.W. 847.

In the constitution of this state, a separate article is devoted to each depart-
ment of government. Article I1I relates to the Legislative, Article IV is con-
cerned with the Governor and Executive branch, and Article V is devoted to
the Judicial branch. Section 1 of Article V provides:

“The Judicial power shall be vested in a Supreme Court, District Courts,
and such other Courts, inferior to the Supreme Court, as the General
Assembly may, from time to time, establish.”

Consistent with this, the Legislature has up until now carefully abstained
from intruding into the Judicial domain and in §610.1, Code of Iowa, 1973,
has provided that the Supreme Court has sole jurisdiction to admit persons to
practice before the courts of the state:

“The power to admit persons to practice as attorneys and counselors in the
courts of this state, or any of them, is vested exclusively in the supreme court,”

Chapter 610 also contains a number of other provisions regulating the ad-
mission of persons to practice law but these all may be reasonably said to
“aid” the court in the exercise of its constitutional power and are not
calculated to frustrate or hamper the courts, usurp the Judicial power or dic-
tate the qualifications of applicants for admission to the bar.

In the present scheme of things, the court is given broad discretion with
respect to examinations and other qualifications. §610.3. In §610.4, provision
is made for a board of law examiners:

“The attorney general shall, by virtue of his office, be a member of, and the
chairman of, the commission provided for by this chapter, and the court shall
appoint from the members of the bar of this state at least four other persons
who, with the attorney general, shall constitute said commission, which shall
be known as the board of law examiners.”

K
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It should be noted that, like the courts, constitutional authority for the office
of Attorney General is found in Article V, the Judicial article of the constitu-
tion, specifically §12. The other four members are appointed by the court and
as attorneys are officers of the court and subject to its control.

Regrettably, the courts of this state have not had occasion to consider the
fundamental question you raise, viz: the extent to which the Legislature may
by statute intrude the Executive department into the admission process.
However, in Bump v. District Court of Polk County, 1941, 232 lowa 623, 5
N.W.2d 914, the Towa Supreme Court make it very clear that it had inherent
power to regulate and punish the unauthorized practice of law. In light of this,
it does not require much of an extension of logic to conclude that the court
assumed that it also had the inherent power to regulate admissions.

While there is something of a paucity of case law on the subject in Towa,
decisions from other jurisdictions support the view that the courts have in-
herent power to regulate practice before them and that attempts by legislatures
to usurp Judicial prerogatives in this area will be held to have run afoul of the
doctrine of separation of power.

In 144 A.L.R. 150, 155 it is stated that:

“The act of admitting attorneys to practice and the determination of the
qualifications of particular applicants are in most states regarded as peculiarly
judicial in character.

“The view supported by the decisions generally is that a legislature may not
so regulate matters of procedure and method as to frustrate or destroy the es-
sential power of the courts over admissions to the bar.”

The exclusive jurisdiction of the courts over the admission of persons to prac-
tice may be traced back to 13th century England. As stated in 150 A.L.R. 150,
155:

“...In 1292, Edward I made an order by which he appointed the Lord
Chief Justice of the Court of Common Pleas and the rest of his fellow justices
of that court, that they, according to their discretion, should provide and or-
dain from every county certain attorneys and apprentices of the best and most
apt for their learning and skill, who might do service to his court and people,
and those so chosen only, and no other, should follow his court and transact
the affairs thereof, the said King and his Council then deeming the number of
seven score to be sufficient for that employment, but it was left to the discre-
tion of the said justices to add to that number or diminish, as they should see
fit. 1 Pollock & Maitland’s History of English Laws, 194; Dugdale’s Origines
Juridiciales 141. The profession of attorney was placed under the control of
the judges, and the discretion to examine applicants as to their learning and
qualifications, and to admit to practice, was exercised from that day by the
judicial department of the English Government, and no legislation sought to
deprive the court of the power in that respect, or to invest it in any other
branch of the government. Parliament legislated upon the subject, but the
legislation was of a character to exclude persons unfit to practice, who
threatened the public welfare through ignorance or untrustworthiness. The
statutes always recognized that the admission of attorneys was a matter essen-
tially belonging to the courts and a matter of judicial discretion, and only
sought to protect the public against improper persons . ..”

As further noted in 144 A L.R. 150, 165:

“The effect of most of the cases touching the point is to imply, state, or hold
that, since the legislature has no power to obstruct or interfere with the perfor-

- 851Ee
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mance of judicial functions, and the efficiency of the court bears a direct rela-
tion to the learning, character, and ability of members of the bar, no statute
prescribing prerequisites for admission to the bar, or dispensing therewith, can
constitutionally effect the admittance of persons whom the courts consider un-
qualified.”

Thus, in State ex. rel. Ralston v. Turner, 1942, 141 Neb. 556, 4 N.W.2d 302,
144 A.L.R. 138, the Nebraska Supreme Court declared unconstitutional an
attempt by that state’s legislature to require by statute that graduates of any
resident law school be allowed to take the bar examination and upon passing
be admitted in the face of a court rule that law schools had to be approved by
the standardization agency of the American Bar Association.

Legislative attempt to prescribe qualifications are considered only as
minimum:

“When and so far as statutes specify qualifications and accomplishments,
they will be regarded as fixing the minimum and not as setting bounds beyond
which the judicial department cannot go. Such specifications will be regarded
as limitations, not upon the judicial department, but upon individuals seeking
admission to the bar.”” Opinion of Justices (1932) 279 Mass 607, 180 N.E. 725,
81 A.L.R. 1059. See also In Re Bailey, 1926, 30 Ariz. 407, 248 P. 29,

In a situation regarding the use of assistants for the Board of Examiners of
Massachusetts, the Supreme Court of that state held that such matters are:

... solely within the exercise of the judicial function, namely, discovery of
the fact whether the applicant is sufficiently learned in the law to be admitted
to practice as an attorney at law,” Re Opinion of Justices, 1932, 279 Mass. 607,
180 N.E. 725.

The court further stated that:

 **... il subjects similar to these were held to be within legislative cognizance,
it would be vain to say that final power over admission to the bar is within the
control of the judicial department of government . . .”” Re Opinion of Justices,
supra.

The Board of Examiners plays a vital role in the admission of an applicant
to the bar of lowa. In light of the authorities previously cited, it seems ap-
parent that to change the procedure in the selection of the examiners violates
the principle of separation of powers. The act of admitting attorneys to prac-
tice and the determination of the qualifications of particular applicants are in
most states regarded as peculiarly judicial in character — this is the rule in
Iowa. The proposed change would in effect take the decision of admission
away from the court and reduce the latter to a mere rubber stamp for ex-
aminers it did not appoint and over whom it has no control. (See also Re
Keenan, 1941, 310 Mass. 166, 37 N.E.2d 516, 137 A.L.R. 766).

As I understand the proposal, the Governor, not the court, would appoint
the bar examiners two of whom would not even be lawyers. While your ques-
tion states that the power to admit would remain vested in the Supreme Court,
it seems inescapable that the power would be a hollow one indeed, an empty
formalism whereby the court would be placed in the position of being obliged
to admit persons examined and found qualified by a board of bar examiners
not appointed by the court and in whom the court might not even repose much
confidence. By way of a parenthetical observation, one cannot help wondering
precisely what function the lay members of the board would perform. The
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function of the examiners is, after all, to examine, i.e. to formulate questions
and evaluate the answers. The suitability of non-lawyers performing this work
certainly would seem to be open to serious question.

In any event, and for the reasons stated, it is our opinion that the proposal
contemplated would violate the doctrine of separation of powers and would be
in conflict with Article I1, §1 of the lowa Constitution. Re Florida State Bar
Assoc., 1938, 134 Fla. 851, 186 So. 280; Re Day, 1899, 181 1ll. 73, 54 N.E. 646;
Opinion of Justices, 1932, 279 Mass. 607, 180 N.E. 725; Re Keenan, 1941, 310
Mass. 166, 37 N.E.2d 516; Re Richards, 1933, 333 Mo. 907, 63 S.W.2d 672;
Feldman v. State Board of Law Examiners, 438 F.2d 699 (8th Cir. 1971);
Application of Park, Alas. 1971, 484 P.2d 690; Sams v. Olah, Ga. 1969, 169
S.E.2d 790; In Re Chi-Dooh Li, Wash. 1971, 488 P.2d 259; See also 81 A.L.R.
1059 and 137 A.L.R. 766.

January 19, 1973

STATE OFFICERS AND DEPARTMENTS: National Guard, Discrimina-
tion in Employment: §§29A.28 and 29A.43, Code of Iowa, 1973. The state
and its subdivisions are not prohibited from requiring employees to provide
them a schedule of training meetings where they are scheduled in advance
and their compensation is not diminished. (Wietzke to Erhardt, Wapello
County Attorney, 1/19/73) #73-1-23

Mr. Samuel O. Erhardt, Wapello County Attorney: In your request for an
Attorney General’s opinion, you have asked:

“Certain employees of the City of Ottumwa, lowa, are members of the
National Guard. These employees, being members of the said military
organization, are required to attend, each month, a weekend drill. The City of
Ottumwa proposes to require that the employees who must attend these
weekend drills submit to the city a schedule showing the dates of said drills.
The city would then schedule the work periods of said employees so that the
said employees would be attending the drills on their days off. There would be
no diminishment in pay since the employees are now paid for their days off,
and would continue to be paid, even though they are attending the drills. It is
requested that your office give an opinion whether Section 29A.28 and/or Sec-
tion 29A.43 of the 1966 Code of lowa, prohibit the city from following this
proposed course of action.”

Section 29A.28, Code of lowa, 1971, provides:

“All officers and employees of the state, or a subdivision thereof, or a
municipality, other than employees employed temporarily for six months or
less, who are members of the national guard, organized reserves or any com-
ponent part of the military, naval, or air force or nurse corps of this state or
nation, or who are or may be otherwise inducted into the military service of
this state or of the United States, shall, when ordered by proper authority to
active state or federal service, be entitled to a leave of absence from such civil
employment for the period of such active state or federal service, without loss
of status or efficiency rating, and without loss of pay during the first thirty
days of such leave of absence. The proper appointing authority may make a
temporary appointment to fill any vacancy created by such leave of absence.”

Section 29A.43, Code, provides:

“No person, firm, or corporation, shall discriminate against any officer or
enlisted man of the national guard or organized reserves of the armed forces of
the United States because of his membership therein. No employer, or agent
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of any employer, shall discharge any person from employment because of be-
ing an officer or enlisted man of the military forces of the state, or hinder or
prevent him from performing any military service he may be called upon to
perform by proper authority. Any member of the national guard or organized
reserves of the armed forces of the United States ordered to temporary active
duty for the purpose of military training or ordered on active state service,
shall be entitled to a leave of absence during the period of such duty or service
from his private employment other than employment of a temporary nature,
and upon completion of such duty or service the employer shall restore such
person to the position held prior to such leave of absence, or employ such per-
son in a similar position, provided, however, that such person shall give
evidence to the employer of satisfactory completion of such training or duty,
and further provided that such person is still qualified to perform the duties of
such position. Such period of absence shall be construed as an absence with
leave, and shall in no way affect the employee’s rights to vacation, sick leave,
bonus, or other employment benefits relating to his particular employment.
Any person violating any of the provisions of this section shall be punished by
a fine of not to exceed one hundred dollars, or by imprisonment in the county
jail for a period of not to exceed thirty days.”

In a May 21, 1968, Attorney General’s opinion we have said:

“It should be noted, however, that the fact that §29A .43 contains a leave of
absence provision affecting only private employers does not mean that the
prohibition against discharging an employee on account of guard membership
or hindering or preventing him from performing guard service is similarly
limited. On the contrary, we must conclude that the legislature when it used
the expression ‘no employer’ in the second sentence of §29A .43 meant precise-
ly that. If the members of the general assembly meant to include only private
employers they could have done so by saying ‘no private employer’ instead of
‘no employer’. From the fact that the expression ‘private employment’ is
found in the third sentence of §29A.43, we must conclude that the omission
of the word ‘private’ in the second sentence of such section was intentional and
was calculated to give the prohibition against discharge and hinderance broad-
er application than the provision for leave of absence and restoration of
employment.”

1936 OAG 619 provides that military members on government payroll
should not be required to take their vacation during field training, and leave of
absence may be granted to attend field training. 1940 OAG 245.

It is not necessary that persons inducted into military service ask for or ob-
tain a leave of absence. 1942 OAG 41. Further, public employees are entitled
to such leave without loss of pay during the first thirty days. 1936 OAG 619;
1942 OAG 130, 136; 1942 OAG 41; 1956 OAG, Aug. 22, June 8; 1944 OAG
134

From all the above citations it does not appear the specific question you
raise has been dealt with by this office. Since the employees are paid the same,
guard training meetings are scheduled on weekends when most personnel will
not be working, and such training is of a repetitive nature which is easily
scheduled in advance, there does not appear to be any discrimination or
hinderance in requiring employees to furnish employers such schedules. An
employer may ask employees to do any number of things as part of their con-
tractual agreement so long as it is not illegal. In my opinion the furnishing of
an easily obtained schedule where their pay is not affected is not illegal under
the above sections.
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January 23, 1973

STATE OFFICERS AND DEPARTMENTS — Agriculture Department:
§170.16, Code of lowa, 1973. Restaurants are required to provide rest rooms
but public use of such facilities is within the owner’s discretion as has been
established custom and administrative policy (Wietzke to Geddes, Admin.
Asst., Dept. of Agriculture, 1/23/73) #73-1-24

Mr. Mark Geddes, Administrative Assistant, Department of Agriculture: In
reply to your request for an Attorney General’s opinion, you asked if §170.16,
Code of lowa, 1973, makes it mandatory for a restaurant to provide rest
rooms for public use.

Section 170.16, Code of Iowa, 1973, provides:

“Toilet Rooms. Hotels, motor inns, taverns, cocktail lounges, restaurants,
cafeterias, and food establishments shall provide toilet rooms. All toilet rooms
shall be completely enclosed, have tight fitting, self-closing doors, and shall be
vented to the outside of the building. Toilet fixtures shall be of a sanitary
design, readily cleanable, and shall be kept in a clean condition and in good
repair. The floors of such rooms shall be of suitable, nonabsorbent, im-
permeable material and the walls and ceilings shall be of material that can be
easily cleaned and kept in a sanitary condition. All places serving beer,
cocktails, or alcoholic beverages shall provide separate toilet rooms for men
and women.”

It does not appear any Attorney General opinions concerning this subject
have been written in lowa or that any states have a similar statute. Beyond the
clear requirement that toilets exist in the listed establishments, there is little in-
dication of the legislature’s intent to require or not require such facilities be
available to the public.

It is our understanding that the general policy of the lowa Department of
Agriculture since 1913 has been to require adequate public facilities in hotels,
motels and motor inns; to leave provision of public facilities to the discretion
of restaurants and to feel that it is unreasonable to require public facilities at
food establishments which the public does not frequent as packing houses or
places which the public visits for only short periods of time as meat markets or
grocery stores. Such application has become a practice which the legislature
has not specifically changed even though this section has been amended a
great number of times in the sixty years from 1913 to 1973. This administrative
practice may be modified by the lowa Supreme Court dicta in restaurant, rest
room negligence cases as stated in Holmes v. Gross, 1958, 250 lowa 238, 93
N.W.2d 714, at 249:

“In view of the present day custom which now amounts to almost a require-
ment, that modern and up-to-date cafes maintain rest rooms, he would be an
invitee while going to or coming from and while in a rest room.” (Emphasis
Added)

Section 4.4, Code of lowa, 1973, provides a number of presumptions used to
construe statutes including that *‘a just and reasonable result is intended” and
“a result feasible of execution is intended”. In §4.6 of the Code indicates the
courts should consider the consequences of a particular administrative con-
struction and interpretation. The above administrative construction does
appear to provide a just and reasonable result or consequence.
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The common law has long provided similar rules, including that “‘common
usage and practice are of great value in determining a statute’s meaning”, (82
C.J.S. 759, Statutes §358) and “contemporaneous construction placed on an
ambiguous statute by the officers or departments charged with its enforcement
and administration is to be considered and given weight in construing the
statute, especially if such construction has been uniform and consistent and
has been observed and acted on and acquiesced in for a long time.”” 82 C.J.S.
761, Statutes §359. Such common law is followed in lowa. Administrative
clarification of ambiguous statutes are considered by Iowa courts in deter-
mining legislative intent. Long use of such rules demonstrates their equitable
merit, requires they be given great weight, and should not be disregarded or
overturned unless cogent reasons are given. In addition, numerous
amendments to the act after establishment of the administrative rule tend to
indicate legislative acquiescence and adoption of the rule. John Hancock
Mutual Life Ins. Co. v. Lookingbill, 1934, 218 lowa 373, 253 N.W. 604; State v.
Standard Oil Co. of Indiana, 1937, 222 Towa 1209, 271 N.W. 185; State v.
Independent Order of Foresters, 1939, 226 Towa 1339, 286 N.W. 425; Prudential
Ins. Co. of Americav. Green, 1942, 231 Towa 1371, 2 N.W.2d 765; State v. Rob-
bins, 1944, 235 lowa 602, 15 N.W.2d 877, State v. All-Iowa Agricultural Ass’n,
1951, 242 Towa 860, 48 N.W.2d 281; Yarn v. City of Des Moines, 1952, 243
Towa 920, 54 N.W.2d 439; Northwestern States Portland C. Co. v. Board of
Revenue, 1953, 244 Towa 720, 58 N.W.2d 15; Patterson v. Iowa Bonus Board,
1955, 246 lowa 1087, 71 N.W.2d 1; School District of Soldier Township v.
Moeller, 1955, 247 lowa 239, 73 N.W.2d 43; Everding v. Board of Education,
1956, 247 lowa 743, 76 N.W.2d 205; Lever Brothers Co. v. Erbe, 1958, 249
lowa 454, 87 N.W.2d 469; Mason City v. Zerble, 1958, 250 Towa 102, 93
N.W.2d 94; Clarion Ready Mixed Con. Co. v. lowa State Tax Commission,
1961, 252 Towa 500, 107 N.W.2d 553; Central Township School District v.
Oakland Ind. School District, 1962, 253 Tlowa 391, 112 N.W.2d 665.

Under the above rules of statutory construction the Agriculture
Department’s administrative construction as may be modified should be
followed absent cogent contrary reasons.

As to facilities where spirituous beverages are served, regulations of rest
rooms are also provided for under Liquor Department regulations 6.5(6)
‘toilets’ which are intended to implement §123.27, Code of lowa, 1971, and
provide:

“6.5(6) Toilets.

a. Alllicensed establishments dispensing alcoholic beverages shall provide
properly designated flush toilets for each sex. Such toilets shall be so con-
structed as to assure complete privacy as to segregation of sexes. Toilets shall
be easily accessible with no entrance through a kitchen or living quarters. Each
toilet shall have outside ventilation, or be vented thereto (vents to be six inches
in diameter).

“b. The minimum floor space of each toilet shall comply with the
specifications of local issuing authorities. The floor of each toilet shall be
made of nonabsorbent material which shall extend four inches or more on the
walls above the floor level.

e

“‘c. Toilets for men shall have the following equipment: One wash bowl
with running water, one intermittent or flush type wall urinal, one flush stool
complete with cover (same to be segregated from urinal by a partition) for
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each one hundred patrons based on seating capacity of establishment, in-
dividual sanitary towels, plenty of soap, sanitary toilet paper and a metal
receptacle for accumulated waste.

*“d. Toilts for women shall have the same equipment as for men except
urinal, the amount of equipment to be determined the same as for men.

o

e. All toilets and wash rooms, including walls, floors, ceilings and fix-
tures shall be kept in a clean and sanitary condition; walls and ceilings shall be
painted with a waterproof oil paint or enamel.

“f. The foregoing regulations shall in no way be construed as to prevent
any county, city or town from setting up an ordinance, more restrictive
regulations governing such establishments within their jurisdiction.

“This rule is intended to implement section 123.27 of the Code.”

This regulation would appear to require public entrances for facilities in
places serving such spirits, and thus by implication require they be available to
the public.

Thus, public rest rooms are required in hotels, motels, motor inns, and plac-
es serving spirituous refreshments. Restaurants and cafes would also have to
provide public facilities if they serve spirits and probably if they are of recent
construction or modernization. Finally, food establishments which the public
does not frequent such as packing houses or places which the public visits for
only short periods of time as meat markets or grocery stores provide such
public facilities at their own discretion, aithough they are required to provide
such facilities at least for their employees.

January 23, 1973

TAXATION: Collectibility of semiannual tax on mobile homes; Chapter
135D, Code of lowa, 1973; Chapter 445, Code of lowa, 1973. The semian-
nual tax on mobile homes is collectible by the County Treasurer through
issuance of distress warrant and sale of personalty pursuant to procedures
set out in Chapter 445, Code of lowa, 1973. (Kuehn to TeKippe, Chickasaw
County Attorney, 1/23/73) #73-1-25

Mr. Richard P. TeKippe, Chickasaw County Attorney: You have requested
an opinion of the Attorney General with reference to the collectibility of the
semiannual tax imposed on the owners of mobile homes by Chapter 135D,
Code of Towa, 1973.

The substance of your inquiry is as follows:

“Nevertheless, 1 believe that we still have a situation where the mobile home
tax as presently enacted provides no means of collection other than the
criminal charges which can be filed under that section.

Basically, my question to your office is whether or not you agree that there
is no means of collecting the mobile home tax if the owner simply refuses to
pay. Even if the criminal charges are filed, and prosecuted to a conviction, the
payment of any fines involved would seem to be the last step which can be tak-
en against the mobile home owner. So long as they do not attempt to convey
the mobile home, and simply use it for residential purposes, and continue to
the non-payment of taxes, I do not see how the Chapter 135D, or the other
provisions of the lowa Law insofar as the collection of taxes provide any
means of collecting these delinquent taxes.
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If you in fact agree with this situation, it would appear that legislation
should be suggested which would remedy this situation. I would appreciate
your early response herein.”

The question you have raised here is one which has not yet been met head-
on either by the courts of this State or by earlier related opinions of the At-
torney General. The problem quite obviously arises out of the absence in
Chapter 135D, Code of lowa, 1973, of expressed enforcement provisions. You
suspect that because of this omission, no collective measures exist to enforce
the semiannual tax on mobile homes. It has been the position of the lowa
Department of Revenue ever since the enactment of Chapter 135D, that the
general enforcement provisions of Chapter 445, Code of lowa, relating to the
collection of personal property taxes govern the procedure available to enforce
the semiannual tax. Chapter 445, relates to the procedures available for the
collection of delinquent real and personal property taxes. Section 135D.24,
provides that:

“The tax and registration fee shall be a lien on the vehicle senior to any oth-
er lien there may be upon it.”

The lien mentioned in this section has been treated in the same manner as a
lien arising from liability for personal property taxes and has thus been treated
under the provisions of Chapter 445. This means that the lien set out therein
becomes the responsibility of the county treasurer and he is responsible for the
lien record and the collection of unpaid taxes. The treasurer has the duty to
enter the figures of non-payment of this tax on the delinquent personal proper-
ty tax list each year and once the lien has been filed he can force collection by
distress warrant as set out in §445.8, Code of lowa, 1973.

The basic Department of Revenue interpretation and policy regarding the
enforcement of the semiannual tax can be found in memorandum #139 dated
September 27, 1963. This document consists of a series of questions and
answers as to how various questions under Chapter 135D are to be handled.
The policy stated therein and followed thereafter has been to treat the semian-
nual tax as a personal property tax on the owner of the mobile home. The
responsibility of the county treasurer to list non-payment of the tax each year
on the delinquent personal property tax list under Chapter 445, of the Code
was set out in that memorandum and has been the basis for administration of
the tax since that time.

It makes sense to apply the Chapter 445 provisions to enforce the semian-
nual tax on mobile homes. The tax, though measured by the size of the proper-
ty rather than by its value, is nonetheless a personal property tax. A tax need
not be ad valorem to be a property tax. A tax which imposes a specific liability
computed by some standard of weight or measurement and which requires no
assessment beyond a listing and classification of the subject to be taxed, may
also be a property tax. | Cooley, Taxation, 1924 §§39, 52. The semiannual tax
is this kind of property tax. That the tax is a personal property tax is further
suggested by §135D.26 which permits the conversion of the vehicle to real
property. Once the conversion is affected, the mobile home is subject to taxa-
tion as real property under that section. The implication is that in the absence
of conversion to realty, the mobile home is personal property and the tax im-
posed on the vehicle is a personal property tax.

Just why specific enforcement provisions were not incorporated into
Chapter 135D is not really known. However, since the semiannual tax on
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mobile homes is a personal property tax, the legislature presumably intended
it to be enforced in the same manner as other personal property taxes. It is an
old and well settled rule of construction in this State that statutes which are
not inconsistent with one another and which relate to the same subject matter
are in pari materia. As such, they should be construed together and effect
should be given to them all, although they contain no reference to one another
and were passed at different times. Fitzgerald v. State, 1935, 220 Iowa 547, 260
N.W. 681: Dotson v. City of Ames, 1960, 251 lowa 467, 101 N.W.2d 711;
Northwestern Bell Telephone Co. v. Hawkeye State Telephone Co., lowa, 1969,
165 N.W.2d 771; Goergen v. State Tax Commission, lowa, 1969, 165 N.W .2d
782. Additionally, in Daily Record Co. v. Armel, 1952, 243 lowa 913, 54
N.W.2d 503, the Court held that where legislation dealing with a particular
subject consists of a settled policy, new enactments of a fragmentary nature on
that subject shall be read as intended to fit into the existing system and to be
carried into effect conformably with it. The statutes should be so construed as
to harmonize the general scheme of the system and make it consistent in all its
parts and uniform in its operation, unless a different purpose is clearly shown.

Consequently, since the semiannual tax imposed by Section 135D.22 is a
personal property tax, the foregoing authorities demand that it be construed
together with that chapter which sets out the means of enforcing collection of
personal property taxes, namely, Chapter 445. Thus, the tax liability becomes
a lien on the taxpayers property under Section 135D.24, Code of Iowa, 1973.
Delinquent semiannual taxes are entered by the county treasurer on the
delinquent personal property tax list under Section 445.8, Code of Iowa, 1973,
and if the tax remains unpaid the county treasurer is empowered to enforce by
means of a distress warrant and subsequent sale of the personal property of
the taxpayer.

It should also be noted that §135D.24, Code of Towa, 1973, states that the
county sheriff shall be the agent for enforcement of the tax provisions imposed
by Chapter 135D. This, presumably, would include the serving of a distress
warrant upon the taxpayer for purposes of enforcing his tax liability. Section
445.8(4), Code of lowa, 1973, sets out the sheriff’s powers with respect to ser-
ving the distress warrant and collecting the delinquent tax.

Therefore it is the opinion of the Attorney General that Chapter 135D,
Code of lowa, 1973, creates a tax enforceable by means of distress warrant and
tax sale against the property of the taxpayer, even though Chapter 135D con-
tains no express provisions setting out the enforcement procedure to be used.
While specific legislation would indeed be helpful to clarify the administrative
steps available to collect the tax, the current practice of enforcing the tax pur-
suant to Chapter 445 clearly is proper and conforms to established rules of
statutory construction.

January 30, 1973

STATE OFFICERS & DEPARTMENTS: Water Quality Com-
mission — Water Pollution Emergencies — §§455B.43 and 455B.30(4),
Code of Towa, 1973, Iowa has statutory provisions at least as efficacious as
Section 504 of the Federal Water Pollution Control Act Amendments of
1972 in meeting water pollution emergencies. (Davis to Obr, Director,
Water Quality Division, Department of Environmental Quality,
1/30/73) #73-1-26
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Mr. Joseph E. Obr, Director, Water Quality Division, Department of En-
vironmental Quality: You have requested an opinion of this office as to wheth-
er the State of Iowa has statutory provisions for emergency water pollution
abatement comparable to Section 504 of the Federal Water Pollution Control
Act Amendments of 1972 which reads as follows:

“Sec. 504. Notwithstanding any other provision of this Act, the Ad-
ministrator upon receipt of evidence that a pollution source or combination of
sources is presenting an imminent and substantial endangerment to the health
of persons or to the welfare of persons where such endangerment is to the
livelihood of such persons, such as inability to market shell fish, may bring suit
on behalf of the United States in the appropriate district court to immediately
restrain any person causing or contributing to the alleged pollution to stop the
discharge of pollutants causing or contributing to such pollution or to take
such other actions as may be necessary.”

The statutory provisions in the 1973 Code of lowa which apply to this ques-
tion are Section 455B.43 and Section 455B.30(4) which read as follows:

“455B.43. Injunction. Any person, firm, corporation, municipality, or any
officer or agent thereof causing water pollution as defined in section 455B.30
of any waters of the state or placing or causing to be placed any sewage, in-
dustrial waste, or other wastes in a location where they will probably cause
pollution of any waters of the state may be enjoined from continuing such ac-
tion.

The attorney general shall, upon the request of the department, bring an ac-
tion for an injunction against any person, firm, corporation, municipality, or
agent thereof violating the provisions of this section. In any such action, any
previous findings of the department after due notice and hearing shall be
prima-facie evidence of the fact or facts found therein.”

*455B.30(4) ““Water pollution’ means the contamination of any water of
the state so as to create a nuisance or render such water unclean, noxious or
impure so as to be actually harmful, detrimental or injurious to public health,
safety or welfare, to domestic, commercial, industrial, agricultural or
recreational use or to livestock, wild animals, birds, fish or other aquatic life.”

The provisions of the Iowa Code quoted above are, if anything, broader
than Section 504 of the Federal Water Pollution Control Act Amendments of
1972 in that such pollution need only be probable for action to be taken.

We are, therefore, of the opinion that authority for the exercise of emergen-
cy powers comparable to or broader than said Section 504 exists under the
statutes of the State of lTowa and that, while enforcement proceedings in court
can only be brought by the Attorney General, it is mandatory that he bring
such action upon the request of the Iowa Department of Environmental
Quality.

February 5, 1973

STATE OFFICERS AND DEPARTMENTS — Incompatibility and conflict
of interest — Chapter 68B, §§301.28 and 24.30, Code of Towa, 1971. There is
neither incompatibility of office or prohibited conflict of interest where a
budget supervisor in Comptroller’s office is also a member of a local school
board. (Nolan to Mayer, Deputy Citizen’s Aide, 2/5/73) #73-2-1

Mr. Thomas R. Mayer, Deputy Citizens Aide: This is in response to your
request for an opinion on the question of whether there is a conflict of interest
prohibited by law in the following situation, which we gquote from your letter:
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“An individual who works in the Department of Public Instruction wished
to run for the school board in Bondurant, lowa. He was informed that to do
so would be a conflict of interest and thus he did not run for the position.

“The question arises however, in that another individual who is on the
school board in Bondurant is also presently employed by the Comptroller’s
Office as Budget Supervisor of Education. The question is whether hiring on
the school board and employed as Budget Supervisor of Education in the
Comptroller's Office involves a conflict of interest.”

Chapter 68B, Code of lowa, 1971, contains the provisions of lowa law per-
taining to conflicts of interest of state officers and employees. In general, the
provisions of this chapter apply to the receipt of gifts or compensation for ser-
vice against the interests of the state. Similarly, §301.28, Code, prohibits any
school director from contracting with the board to provide supplies or text
books during the term of his employment. This section has been construed in
1930 OAG 335 as follows:

“The purpose of this statute is to render the act of a member of the board of
directors of a school corporation that of an entirely disinterested party in a
contract which he is making for the corporation, and to leave his judgment en-
tirely free to act without any personal interest whatsoever.”

In State v. White, 257 lowa 606, 133 N.W.2d 903, the lowa Supreme
Court held two public offices incompatible where one was subject to the
review of the other. In 1966 OAG 304 the offices of State Senator and board
director of an area vocational school were deemed incompatible on the ground
that a school corporation is a legislative creation having no rights or capacity
except such as are conferred upon by the legislature which may dissolve such
corporation at any time.

The powers of a Budget Supervisor in the Comptroller’s Office are also
statutory powers and in no way contemplate the review and supervision of all
local affairs conducted by the school board. The State Appeal Board has the
power of review of proposed budget expenditures, tax levies and tax
assessments under §24.30, Code. However, the Budget Supervisor in the
Comptroller’s Office is not a member of the Appeal Board and unless it can be
clearly shown he has effective power to change the outcome of a proceeding
before the State Appeal Board, there would appear to be no incompatibility
between the office of budget supervisor and school district director.

I am of the opinion that the interest of the school district in complying with
the requirements of the state budget law and that of the Budget Supervisor in
this instance are identical and accordingly a conflict of interest does not occur.

February 6, 1973

ELECTIONS: Reporting campaign expenses — §47.1 and Chapter 56, Code
of lTowa, 1973. The enactment of §47.1, Code of lowa, 1973, designating the
Secretary of State as the State Commissioner of Elections does not place any
additional responsibilities upon him with respect to the enforcement of
Chapter 56 and the conclusion reached in our opinion of July 19, 1954, that
his duties with respect thereto are only ministerial and custodial, is reaf-
firmed. Every candidate is required to file a statement and no exception is
made for candidates who did not recetve or disburse any money. The state-
ment of expenses filed pursuant to Public Law 92-225, 92nd Congress,
where candidates for federal offices are concerned could constitute com-
pliance with the filing of a report required by Chapter 56 of the Iowa Code,
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if the reports were filed within the deadline required by State rather than
federal law. (Haesemeyer to Synhorst, Secretary of State, 2/6/73) #73-2-2

The Honorable Melvin D. Synhorst, Secretary of State: Reference is made to
your letter of December 27, 1972, in which you state:

“An Attorney General’s ruling dated July 19, 1954, addressed to the
Secretary of State states as follows:

*“In so far as the duty imposed upon you by section 56.8 is concerned it is
to be said such duty is ministerial, and the duty imposed upon you by section
56.6 is custodial. While section 56.9 provides “‘the violation of any provision
of this chapter shall constitute a misdemeanor” this duty is imposed upon the
law enforcing officials of the place where the crime is committed.’

“Section 47.1, Code of lowa 1973, enacted by the Sixty-fourth General
Assembly provides that the Secretary of State is designated as Commissioner
of Elections. Does the creation of this new title and position for the Secretary
of State impose any additional duties on him relative to Chapter 56 of the
Code of Towa over and above those already described in the July 19, 1954,
opinion?

“We have prepared a list of candidates for Federal and State offices, whose
names appeared on the November 7, 1972, general election ballot, who have
not filed statements of receipts and expenditures described in Chapter 56,
Code of lowa, which will be transmitted to you upon request. (It should be
noted that several candidates filed these statements later than thirty (30) days
following the November 7, 1972, general election, and these names do not
appear on the list.)

“Is a candidate who receives no money or things of value and who pays and
disburses no money required to file such a report?

“Under new Federal law, candidates for federal offices are required to file
comprehensive campaign reports with Secretaries of State showing campaign
receipts and expenditures. Would the filing of such a Federal report with the
Secretary of State of lowa constitute compliance with the filing of the report
required by Chapter 56 of the Code of lowa?

“This office has made a diligent effort to obtain expense reports from can-
didates following the November 7, 1972, general election. As we have done on
numerous past occasions, we are recommending to the appropriate legislative
committee that Chapter 56 of the Code be revised and strengthened.”

In our opinion the enactment of what i1s now §47.1, Code of lowa, 1973,
designating you as the State Commissioner of Elections does not place any ad-
ditional responsibilities upon you with respect to the enforcement of Chapter
56 and the conclusion reached in our opinion of July 19, 1954, that your duties
with respect thereto are only ministerial and custodial, is reaffirmed. Section
47.1 provides:

“State commissioner of elections. The secretary of state is designated as
the state commissioner of elections and shall supervise the activities of the
county commissioners of elections. There is established within the office of the
secretary of state a division of elections which shall be under the direction of
the state commissioner of elections. The state commissioner of elections may
appoint a person to be in charge of the division of elections who shall perform
such duties as may be assigned to him by the state commissioner of elections.
The state commissioner of elections shall prescribe uniform election practices
and procedures and shall prescribe the necessary forms required for voter
registration and the conduct of elections. The state commissioner of elections
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may adopt rules and regulations, pursuant to chapter 17A, to carry out the
provisions of this section.”

It is evident from mere reading of §47.1 that the provision contemplates that
the State Commissioner of Elections’ duties thereunder relate to the conduct
of the election, the supervision of county commissioners of elections and
prescribing forms and practices and procedures. There is no reference to
Chapter 56 or to reports by candidates.

In our opinion even though a candidate may not have received any con-
tributions or may not have paid or disbursed any money he is nevertheless re-
quired to file a statement of expenses under Chapter 56. Section 56.1 provides:

“Statement. Every candidate for any office voted for at any primary,
municipal, special or general election shall, within thirty days after the holding
of such election, file a true, detailed, and sworn statement showing all sums of
money or other things of value disbursed, expended, or promised, directly or
indirectly, by him. and to the best of his knowledge and belief by any other
person or persons in his behalf, for the purpose of aiding or securing his
nomination or election. This section shall have no application to a judge
standing for retention at a judicial election.”

It is to be observed that every candidate is required to file a statement and no
exception is made for candidates who did not receive or disburse any money.

Insofar as your last question is concerned it is our opinion that the state-
ment of expenses filed pursuant to Public Law 92-225, 92nd Congress,
where candidates for federal offices are concerned could constitute compliance
with the filing of a report required by Chapter 56 of the lTowa Code. The
statements filed in your office in compliance with Sections 302, 303 and 304 of
such federal act require much more detailed reporting than does Chapter 56
and would certainly satisfy the requirements of the latter chapter. However,
there is a difference in the deadlines for filing the reports under the state and
federal laws and for a federal report to be in compliance with Chapter 56 it
would have to be filed with the Towa Secretary of State within the state
deadline. The federal report would also have to be executed by the candidate
himself, rather than merely by his campaign manager. It is to be observed that
under §56.1 the required financial statement is to be filed within thirty days
after the election while under the federal act the final accounting need not be
filed until the 31st day of January following the election.

It should be noted that the federal statute does not supersede or nullify the
lowa provision by reason of §403(a) of the federal act which provides:

*“Nothing in this act shall be deemed to invalidate or make inapplicable any
provision of any state law except where compliance with such provision of law
would result in the violation of a provision of this act.”

February 6, 1973

STATE OFFICERS AND DEPARTMENTS: General Assembly Open
Meetings Law not applicable — Article III, §9, Constitution of lowa,
§28A.1, Code of lowa, 1973. The open meetings law does not apply to the
General Assembly or any of its committees because (1) the law by its terms
does not include such and (2) because of the constitutional right of each
house to determine its own rules of proceedings. (Haesemeyer to Cusack,
State Representative, 2/6/73) #73-2-3
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The Honorable Gregory D. Cusack, State Representative: Reference is made
to your letter of February 1, 1973, in which you request an opinion of the At-
torney General with respect to the following:

“Does the lowa Open Meetings Law outlined in Chapter 28A of the Iowa
Code apply to constitutional bodies such as the General Assembly and its
various standing and ad hoc committees?

“Specifically, does not the House Administration (Patronage) Committee
have to comply with Chapter 28 A? 1 suggest apparent violations have occured
of Sections 28A.4 and 28A.5.

“What is my recourse? What is the recourse open to the General
Assembly?”

The relevant statutory and constitutional provisions are found in §28A.1,
Code of lowa, 1973, and Article 111, §9 of the Constitution which provide
respectively:

“28A.1. Closed meetings prohibited. All meetings of the following
public agencies shall be public meetings open to the public at all times, and
meetings of any public agency which are not open to the public are prohibited,
unless closed meetings are expressly permitted by law:

“1.  Any board, council, or commission created or authorized by the laws
of the state.

“2.  Any board, council, commission, trustees, or governing body of any
county. city, town, township, school corporation, political subdivision, or tax-
supported district in this state.

“3.  Any committee of any such board, council, commission, trustees, or
governing body.

“Wherever used in this chapter,‘public agency’ or ‘public agencies’ includes
all of the foregoing, and ‘meeting’ or ‘meetings’ includes all meetings of every
kind, regardless of where the meeting is held, and whether formal or infor-
mal.”

Article I11, §9:

“Authority of the houses.  Each house shall sit upon its own adjournments,
keep a journal of its proceedings, and publish the same; determine its rules of
proceedings, punish members for disorderly behavior, and, with the consent of
two thirds, expel a member, but not a second time for the same offense; and
shall have all other powers necessary for a branch of the General Assembly of
a free and independent State.” (Emphasis added)

There are two reasons why it is our opinion that Chapter 28A does not ap-
ply to the General Assembly or any of its standing or ad hoc committees,
either one of which would be sufficient. First, although §28A.1 specifically in-
cludes governing bodies of counties, cities, towns, townships, school corpora-
tions, political subdivisions and tax-supported districts, the governing body of
the state is not included. We must conclude that this omission was intentional.
Expressio unius est exclusio alterius. Additionally, we do not consider that it
can be fairly said that the General Assembly is a public agency, board, council
or commission created or authorized by the laws of this state. See 1968
OAG 88.

More important, however, is the constitutional power of each house of the
General Assembly under Article I, §9, to determine its own rules of
proceedings. As we stated in an earlier opinion of the Attorney General on a
somewhat related question, 1970 OAG 71:
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“It is strictly within the competence of each house to adopt rules relative to
the conduct of its own proceedings. As stated in a prior opinion of the at-
torney general, ‘This power is not limited or restricted in any respect by any
other constitutional provision’. 64 OAG 52. Elsewhere the applicable rule of
law is stated somewhat differently but to the same effect:

“‘Legislature rules and compliance therewith. Each house of the
legislature has the power to determine for itself rules and orders to govern it in
the various stages of legislation, and in relation to all matters relating to the
exercise of their rights, powers, and privileges. The power to make rules is ab-
solute, if exercised within prescribed limitations, but an act will not be
declared invalid because of a non-compliance with such rules.” 82 C.J.S,
Statutes, p. 60.

fee

Rules of parliamentary practice are merely procedural and not substan-
tive. The rules of procedure adopted by deliberative bodies have not the force
of a public law, but they are merely in the nature of by-laws, prescribed for the
orderly and convenient conduct of their own proceedings. The rules adopted
by deliberative bodies are subject to revocation, modification, or waiver at the
pleasure of the body adopting them. Where a deliberative body adopts rules of
order for its parliamentary governance, the fact that it violates one of the rules
so adopted may not invalidate a measure passed in compliance with statute.
The rules of procedure passed by one legislative body are not binding on a
subsequent legislative body operating within the same jurisdiction, and, where
a body resolves that the rules of a prior body be adopted until a committee
reports rules, the prior rules cease to be in force on the report of the com-
mittee.” 67 C.J.S., Parliamentary Law, p. 870.”

In our opinion even if the Legislature were to amend Chapter 28A to
specifically include itself and its various committees, either house could
nevertheless thereafter at any time by rule and without the concurrence of the
other house close its sessions, committee meetings or any of them. No mere
statute of one General Assembly can abridge the power conferred by the peo-
ple upon each house to “determine its rules of proceedings.”

February 7, 1973

MOTOR VEHICLES: Inspection — §§321.47, 321.238(12), 321.238(18), Code
of lowa, 1973. The Internal Revenue Service, by reason of federal
supremacy, is not required to have vehicles inspected that are sold at dis-
traint sales. The buyer of such a vehicle would be required to have it in-
spected to transfer title. (Voorhees to Wehr, Scott County attorney,
2/7/73) #73-2-4

Mr. Edward N. Wehr, Scott County Atiorney: This letter is in response to
your request for an opinion regarding the necessity of an inspection to transfer
title to a vehicle sold at an Internal Revenue Service distraint sale.

Specifically you asked:

“Are transfers of title resulting from forced sales under the Federal Internal
Revenue Code for the satisfaction of delinquent taxes transfers by operation
of law, and consequently exempt from the inspection requirements, or must
the Internal Revenue Service present an inspection certificate in order for the
Treasurer to issue a transfer of title?”

There are several relevant provisions of the 1973 lowa Code.
Section 321.238(12) provides, in part:

“Every motor vehicle subject to registration under the laws of this
state, . . . when first registered in this state or when sold at retail within or
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without this state, or otherwise transferred, except transfers by operation of
law as set out in section 321.47, shall be inspected . ..”

Section 321.238(18) provides, in part:

“A person shall not sell or transfer any motor vehicle, other than transfers
to a dealer licensed under chapter 322, and other than transfers by operation
of law as set out in section 321.47 unless there is a valid official certificate of
inspection affixed to such vehicle at the time of sale...”

Section 321.47 enumerates what constitutes a transfer by operation of law.

“In the event of the transfer of ownership of any vehicle by operation of law
as upon inheritance, devise or bequest, order in bankruptcy, insolvency,
replevin, foreclosure or execution sale, . ..”

The first question raised by these provisions is whether a transfer resulting
from an IRS distraint sale is a transfer by operation of law. Although such
sales are not specifically enumerated in §321.47, they are similar to execution
sales.

We have previously held that only those transfers specifically set out in
§321.47 are exempted from the inspection requirement. Expressio Unius Est
Exclusio Alterius. (See Voorhees to Faulkner, Mahaska County Attorney, 72-
11-8, and the authorities cited therein).

It has been suggested that the examples in §321.47 are merely illustrative.
Support for this view derives primarily from the words “as upon™ in §321.47.
It is contended that these words indicate an intent to exemplify and not to
provide an exhaustive list of transfers by operation of law. If the question was
solely one of interpreting §321.47, there might be some merit to this conten-
tion. However, we are dealing with §§321.238(12) and 321.238(18), which do
not fully incorporate §321.47 but merely incorporate the list of transfers con-
tained therein. These provisions exempt “transfers by operation of law as set
out in section 321.47." (emphasis added). Accordingly, we are of the opinion
that transfers resulting from distraint sales under the Internal Revenue Code
are not transfers by operation of law within the meaning of §§321.238(12) and
321.238(18).

However, there is another aspect to this question — federal supremacy.

It is well established that the state may not tax either those agencies through
which the U.S. Government has exercised its sovereign power or the Govern-
ment itself. Mayo v. United States, 319 U.S. 441 (1943); Van Brocklin v.
Tennessee, 117 U.S. 151 (1886); Telegraph Company v. Texas, 105 U.S. 460
(1881); M"Culloch v. Maryland, 17 U.S. 316 (1819). The Mayo case is especially
applicable here. In that case, the state attempted to collect an inspection fee
from the federal government in connection with its distribution of fertilizer
which it owned under the Soil Conservation and Domestic Allotment Act. The
U.S. Supreme Court held that the state could not exact such an inspection fee,
even though the purpose of the inspection was to assure consumers that they
would obtain the quality of fertilizer for which they had paid and that sub-
stances deleterious to the land would be excluded from the fertilizer sold.

In view of the above authorities, we are of the opinion that the IRS cannot
be compelled to have vehicles inspected that are sold at distraint sales.
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While the IRS is relieved of the duty to have vehicles inspected under
§321.238(18), there remains the requirement under §321.238(12) that all vehi-
cles must be inspected when transferred. Ordinarily §321.238(18) would take
care of this requirement by imposing on the seller the duty to have vehicles in-
spected. In this instance, the seller is relieved of that duty, and it would appear
that this duty has been shifted to the buyer. The duty imposed by §321.238(12)
is in addition to that imposed by §321.238(18). We do not believe that the
federal government’s supremacy exemption to §321.238(18) would extend to
the buyer. The requirement imposed by §321.238(12) remains, and would fall
on the party not exempt — the buyer.

The theory behind exempting the IRS from the inspection requirement is
that imposing the duty to have vehicles inspected upon the IRS would amount
to an attempt to tax the federal government. (See authorities cited above).
Requiring the buyer to have the vehicle inspected does not result in any sub-
stantial burden on the federal government.

Support for this position is found in Graves v. New York, 306 U.S. 466
(1939). Therein, the Court stated that the theory, which once won qualified ap-
proval, that a tax on income is legally or economically a tax on its source, is no
longer tenable. The Court held that the immunity from state taxes of the
Home Owners’ Loan Corporation did not extend to an employee of that agen-
cy, and that his salary was taxable by the state of New York.

The Court summarized the rationale for its holding as follows:

“So much of the burden of a nondiscriminatory general tax upon the in-
comes of employees of a government, state or national, as may be passed on
economically to that government, through the effect of the tax on the price
level of labor or materials, is but the normal incident of the organization
within the same territory of two governments, each possessing the taxing pow-
er. The burden, so far as it can be said to exist or to affect the government in
any indirect or incidental way, is one which the Constitution presupposes, and
hence it cannot rightly be deemed to be within an implied restriction upon the
taxing power of the national and state governments which the Constitution
has expressly granted to one and has confirmed to the other. The immunity is
not one to be implied from the Constitution, because if allowed it would im-
pose to an inadmissible extent a restriction on the taxing power which the
Constitution has reserved to the state governments.”

That rationale would seem to be applicable to this question. The buyer at an
IRS distraint sale may be willing to pay slightly less knowing that he will have
to pay the inspection fee of $5.41, or perhaps make some repairs. However, the
burden thus imposed on the IRS is minimal. In addition, the buyer at such
sales bears less relationship to the federal government than the employee of
the Home Owners’ Loan Corporation did in the Graves case. If the. Court was
unwilling to extend immunity to the government employee in the Graves case,
it is difficult to see how immunity could be extended to someone only inci-
dentally related to the federal government, as in the case of a buyer at an IRS
distraint sale.

February 7, 1973

CITIES AND TOWNS: Civil Service — §365.11, Code of lowa, 1973.
“Vacancy” as used in Chapter 365 does not include those situations where
the person occupying the position in question is on vacation or a temporary
leave of absence. (Blumberg to Rodenburg, Pottawattamie County At-
torney, 2/7/73) #73-2-5
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Mr. Lyle A. Rodenburg, Pottawattamie County Attorney: We are in receipt
of your opinion request concerning Chapter 365, 1973 Code of Iowa. You
specifically asked:

“Section 365.11, (last paragraph) provides in pertinent part:

‘... Any person temporarily filling a vacancy in a position of higher grade
for 20 days or more shall receive the salary paid in such higher grade.’

The question related to what is meant by the word *‘vacancy” as used in the
above quoted section.”

Your question is asked in the context of a situation where a civil service
employee goes on vacation or a temporary leave of absence and another per-
son performs the duties on a temporary basis.

Section 365.11 provides for temporary appointments to fill vacancies. The
first paragraph of that section sets forth the manner in which newly created of-
fices or other vacancies are filled from eligibility lists. The last paragraph
provides that if there is no eligibility list, a vacancy may be filled temporarily,
for a period not exceeding ninety days, until such a list is available from which
to permanently fill the vacancy. The last sentence of that paragraph states that
any person temporarily filling a vacancy, as described in the paragraph, for a
period exceeding twenty days, shall receive the full compensation for that
period.

It appears, putting the sentence you quoted into the full context of the
paragraph, that the legislature is referring to permanent vacancies where the
person previously occupying the position will not be returning to it. “Vacan-
cy” is defined in Black’s Law Dictionary 1717 (4th ed. 1951) as a place which is
empty; an unoccupied or unfilled post or position; an existing office without
an incumbent; an office not occupied by one who has a legal right to hold it
and to exercise the rights and perform the duties pertaining thereto. We
believe that this is what is meant by ““vacancy” as it is used in Chapter 365.

Accordingly, we are of the opinion that “‘vacancy’ as used in Chapter 365
does not encompass a situation where the person occupying the position is on
vacation or a temporary leave of absence, and has a right to return and occupy
the position.

February 7, 1973

CITIES AND TOWNS: Group Insurance for Employees’
Dependents — Chapters 400 and 509A, Code of lowa, 1973; Chapter 1088,
Acts of the 64th G.A., Second Session. Municipal light and power trustees
may not pay insurance premiums for the dependents of employees.
(Blumberg to Griffee, State Representative, 2/7/73) #73-2-6

Honorable William B. Griffee, State Representative: We are in receipt of
your opinion request of January 16, 1973, concerning group insurance for
employees. In your situation, the city of New Hampton owns its own
municipal light and power plant. The employees of the plant are paid from
revenues earned by the sale of power. You also made reference to opinions of
September 25, 1957, and April 10, 1970, and to the fact that the city is in the
process of adopting the new municipal code of lowa. You specifically asked:

“The questions I would like to raise are these: (1) Are the Municipal Light
Plant trustees acting properly in paying for the health insurance for the family
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members of the Light Plant employees? (2) Is there anything new in Towa law
since the Attorney General’s Opinions mentioned above were rendered which
would change the rulings at this time? I am particularly thinking about the
provisions of the Home Rule Law.”

Chapter 509A, 1973 Code of Towa, is entitled “Group Insurance for Public
Employees.” It gives governmental subdivisions authority to set up group in-
surance programs for employees. Our prior opinions, two of which you
referred to, state that governmental subdivisions may not pay the premiums
on such insurance for families of the employees. Your situation appears to be
different in that it would be the municipal light and power trustees who would
pay these premiums out of revenues earned.

Chapter 400, 1973 Code of Iowa, provides for group insurance for
waterworks employees in cities having a population of 125,000 or more. Sec-
tion 400.3 provides in part that “[S]uch plan for group insurance may include
insurance coverage for an employee’s dependents.”” There is no similar provi-
sion for trustees of municipal utility plants. Because the Legislature specifical-
ly provided for group insurance for waterwork employees’ dependents with
respect to cities having a population of 125,000, without providing for the
same with respect to municipal utility plant employees, it is obvious that prior
to the Home Rule, insurance premiums could not be paid for families of
municipal utility plant employees.

The Home Rule Amendment to the [owa Constitution provides:

“Municipal corporations are granted home rule power and authority not in-
consistent with the laws of the General Assembly to determine their local af-
fairs and government . . ..

The rule or proposition of law that a municipal corporation possesses and
can exercise only those powers granted in express words is not a part of the law
of this state.”

Chapter 1088, Acts of the Sixty-Fourth General Assembly, Second Session,
is the new City Code of lowa, and the Home Rule law that you referred to
earlier. This Act does not give cities home rule, since the constitutional amend-
ment had accomplished that in 1968. Rather, this Act took out many of the
prohibitions to further implement home rule. Section 10 of the Act provides
that a city may exercise any power and perform any function it deems ap-
propriate, except as expressly limited by the Constitution and if not inconsis-
tent with any other law of the legislature.

The words “not inconsistent” have been underscored because any other
statute inconsistent with home rule would obviously take precedence. Chapter
509A is controlling as to group insurance for public employees. Our prior in-
terpretations of that chapter’s provisions indicate that it prohibits a
governmental subdivision or the State from paying the premiums for
dependents of employees. The prior rulings were based in part on the fact that
public funds should not be used to pay such premiums. The same reasoning
applies here. Although these premiums may not be paid out of a city’s general
fund, the funds involved are still impressed with the public trust, and therefore
should be considered as public funds.

Accordingly, we are of the opinion that the municipal light and power
trustees may not pay the insurance premiums of the dependents of employees.
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February 7, 1973

STATE OFFICERS AND DEPARTMENTS: Revocation of nonresident
trapping licenses — §110.1, Code of lowa, 1973. Upon refund of the fee
paid for a nonresident trapping license and in the absence of any other ex-
pense incurred in reliance thereon, such licenses may be revoked at the will
of the legislature. (Peterson to Mendenhall, State Representative,
2/7/73) #73-2-7

Honorable John C. Mendenhall, State Representative, 13th District: Receipt
is hereby acknowledged of your letter of January 15, 1973, wherein you re-
quested an opinion of the Attorney General as follows:

“Currently the lowa law permits nonresident trappers license. All of our
neighboring states, except Nebraska, do not issue nonresident trappers license
and do not propose to do so, reciprocal or otherwise. I am proposing a bill to
discontinue all lowa nonresident trappers license. If this bill passes, and 1 feel
that it will, it will not become law until July 1, 1973. We would like to make it
retroactive to January 1, 1973. Can we do this legally and constitutionally? 1
checked with the State Conservation Commission and this will be no problem
to them. If any license is issued the money would be refunded and the license
cancelled.”

A state may require persons wishing to engage in hunting, fishing, or trap-
ping activities within its borders to procure a license from the state to do so.
Such a requirement is permitted as an exercise by the state of its general police
powers. 35 AmJur2d Fish and Game §29, and authorities cited. The State of
Towa has seen fit to adopt such licensing regulations by its enactment of Sec-
tion 110.1, Code of lTowa, 1973, which statute provides for the issuance of trap-
ping licenses to nonresidents.

Licenses may be revoked for cause at any time in accordance with the
provisions of the licensing statute or ordinance or in the certificate. It is also
the general rule that a license may be revoked through the exercise of the same
police power that authorized its issuance in the first instance whether or not
the power to revoke is expressly or impliedly reserved in the licensing statute.
53 CJS Licenses and Permits §44.

Revocation under the police power for other than cause may be limited on
constitutional grounds where contractual or property rights are involved.

In Rehmann v. City of Des Moines, 1925, 200 lowa 286, 204 NW 267, the
Iowa Supreme Court stated at page 291: ““It is no doubt the general rule that a
mere license may be revoked at the pleasure of the licensor.” [citing
authorities] “But where money has been expended in reliance upon the license,
the rule has been frequently held to be otherwise.” [citing authorities] This
case involved the attempted revocation of a building permit issued by a city
after the permittee had incurred expense in reliance thereon (partial construc-
tion of basement) in addition to the fee paid the city for the permit. The court
held that such building permit issued pursuant to restrictions and regulations
in force is more than a mere license revocable at the will of the licensor.

It seems highly improbable that the nonresident holder of an lowa trapping
license would have incurred any expense in reliance thereon other than the fee
paid to the state for the license.

We are, therefore, of the opinion that, upon refund of the fees paid to the
state for nonresident trapping licenses, such licenses may be revoked at the will
of the legislature.
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February 7, 1973

STATE OFFICERS AND DEPARTMENTS: Agreements for care and
maintenance of state-owned areas by municipalities — §111.27, Code of
lowa, 1973. Final authority for management of a state-owned area which a
municipality has agreed to care for and maintain pursuant to §111.27
remains vested in the State Conservation Commission. (Peterson to
Ferguson, State Representative, 2/7/73) #73-2-8

The Honorable William R. Ferguson, State Representative, 55th District: We
are in receipt of your request for an opinion of the Attorney General as
follows:

“The State Conservation Commission has entered into an agreement under
Code Chapter 111.27 with the Carroll County Board of Supervisors for the
operation and management of Swan Lake State Park.in Carroll County. Title
to the lands of said park rests with the state, however, under the agreement,
management and operation of the park are the responsibility of the Carroll
County Board of Supervisors and the Carroll County Conservation Board.
County tax money is used for operating the park.

The question which has arisen is this. Does the County Board of Super-
visors have the right to set rules for park operation which might be in conflict
with operational rules of the State Conservation Commission? The specific
rule under discussion is one closing the park at 10:30 p.m. Can the Carroll
County Board of Supervisors or the County Conservation Board set the clos-
ing time at 11:30 p.m. or later without specific approval of the State Conserva-
tion Commission?

Essentially the question is larger than just the matter of the closing time,
rather it is a question of final authority to set operational rules for the park.”

Pertinent to the ultimate question stated above is Chapter 111, Code of
Towa, 1973, and specifically Section 111.27 which states:

“111.27. Management by municipalities. The commission may enter
into an agreement or arrangement with the board of supervisors of any county
or the council of any city or town whereby such county, city, or town shall un-
dertake the care and maintenance of any lands under the jurisdiction of the
commission. Counties, cities, and towns are authorized to maintain such lands
and to pay the expense thereof from the general fund of such county, city or
town as the case may be.”

Although the catchword title might suggest that the state conservation com-
mission is thereby empowered to enter into agreements permitting manage-
ment of areas under the jurisdiction of said commission, the section itself
authorizes only care and maintenance by such municipalities.

We have also examined the specific agreement between the State Conserva-
tion Commission and the Board of Supervisors of Carroll County dated April
26, 1971. Although this document is entitled ““Management Agreement”, the
authority therein delegated by the Commission to said Board of Supervisors
deals solely with care and maintenance. Specifically negating any concept of a
broader delegation than one relating to care and maintenance is Paragraph
1(b) of the Agreement which states:

“Carroll County agrees to care and maintain said property as a recreation
area for the citizens thereof and for the people of lowa in substantially the
same manner as state recreation areas are cared for, maintained and managed
by the State Conservation Commission.” (Emphasis supplied)
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The County thereby agrees to provide care and maintenance in substantially
the same manner as other state areas are cared for, maintained and managed
by the Commission.

Thus, the answer to the ultimate question posed is found in the words ““care
and maintenance’ and the import threof in Section 111.27. Useful to this pur-
pose are the meanings ascribed to said terms by authorities cited as follows:

CARE

... painstaking or watchful attention...” Webster’s Seventh New
Collegiate Dictionary.

... safekeeping, preservation, security ...” Fox West Coast Threatres v.
Union Indemnity Company. 167 Wash. 319, 9 P.2d 78.

MAINTENANCE

... the upkeep of property or equipment...” Webster's Seventh New
Collegiate Dictionary.

*“...The upkeep or preserving the condition of property to be
operated . .." Orleans Parish School Board v. Murphy, 156 La. 935, 101 So.
268.

MANAGE
... handle, control ...” Webster’s Seventh New Collegiate Dictionary.

“Maintenance connotes a state of physical repair; management and control
refer to the manner of its use.” Frye v. Augst, 1965, 28 Wis.2d 575, 137 NW 2d
430 Hasselstrom v. Rex Chainbelt, Inc., 1971, 50 Wis.2d 487, 184 NW 2d 902.

In light of the above, we are of the opinion that an agreement between a
municipality and the state conservation commission consummated pursuant
to Section 111.27, Code of lowa, 1973, may provide for the upkeep and preser-
vation by the municipality of the state-owned area that is the subject of the
agreement, but that final authority for management and control of the area
remains vested in the state conservation commission, subject to other
provisions of Code Chapter 111.

February 12, 1973

SCHOOLS: Teacher’s Certificates — §272A.6, Code of lowa, 1973, °
Professional Teaching Practices Act enlarges the grounds for which the
Board of Educational Examiners may revoke or suspend a teacher’s cer-
tificate. (Nolan to Benton, State Superintendent, 2/12/73) #73-2-9

Dr. Robert D. Benton, State Superintendent of Public Instruction: You have
requested an opinion as to whether or not the provisions of §272A.6, Code of
Towa, 1973, have the effect of enlarging upon the grounds or causes for which
the Board of Educational Examiners may revoke or suspend a certificate. As
you point out in your letter, §272A.6 places responsibility on the professional
teaching practices commision to “‘develop criteria” for “unprofessional prac-
tice” and provides that the commission may hold hearings on violations of
such criteria. The commission may recommend that the State Board of
Educational Examiners suspend or revoke the certificate of any person for
violations as determined by the commission following a hearing.

Prior to the enactment of the Professional Teaching Practices Act (Chapter
272A) the State Board of Educational Examiners had power under §260.23 of
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the Code to suspend or revoke certificates “for any cause which would have
authorized or required a refusal to grant the same”. Code §260.2 sets forth the
qualification for teacher certificates as follows:

“The board of educational examiners shall have authority to issue cer-
tificates to applicants who are eighteen years of age or over, physically compe-
tent and morally fit to teach, and who have the qualifications and training
hereinafter prescribed.”

The legislature in §272A.6 authorized an additional basis for suspension or
revocation of a certificate by the State Board of Educational Examiners with
the following language:

“A violation, as determined by the commission following a hearing, of any
other criteria so adopted shall be deemed to be unprofessional practice and a
legal basis for suspension or revocation of a certificate by the state board of
educational examiners.”

Accordingly, it is our opinion that the language cited above does have the
effect of enlarging upon the grounds for which the Board of Educational Ex-
aminers may revoke or suspend a certificate.

February 20, 1973

WELFARE: Mental Health — Legal Settlement — §§230.1, 252.16, Code of
lowa, 1973. An escaped mental patient is presumed incapable of es-
tablishing a legal settlement in a county other than that under which he was
originally committed. (Williams to Smith, O’Brien County Attorney,
2/20/73) #73-2-10

Mr. Richard T. Smith, O’Brien County Attorney. By your letter of January
9, 1973, you have requested an opinion of the Attorney General as to what
county is responsible for the care of a mental patient who has escaped and
subsequently been readmitted to a State Mental Health Institute and in which
you state:

“1. Patient was admitted to the State Hospital at Cherokee, lowa, from
O'Brien County, Iowa, on November 6, 1967, and was committed to the State
Mental Health Institute on November 24, 1967. On December 4, 1967, the
patient was transferred to the O’Brien County Home Farm. There is no record
in the Office of the Clerk of the District Court in and for O'Brien County, as
to his escape. (The Clerk apparently was not notified of his escape.) After
his escape the patient resided outside of O’Brien County, Iowa. He was never
discharged from the O’Brien County commitment.

“2. That patient has now been readmitted and committed to the State
Mental Health Institute. Since his escape he apparently established a new
residence outside of O’Brien County, lowa, and perhaps out of the State of
lowa.

“3. Is O’Brien County responsible for the patient’s care and keep in the
State Mental Health Institute on this new commitment, or is the County or
State of his most recent residence responsible for this care and keep?”

The question you wish answered may be summarized as follows:

“May an escaped mental patient establish a new legal settlement in a county
other than that county under which he had originally established legal
settlement?”’
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Chapter 230, 1973 Code of lowa, prescribes which county shall be responsi-
ble for the costs of care and treatment of persons committed to a state
hospital.

Section 230.1, 1973 Code of lowa, provides that such costs shall be paid:
“1. By the county in which such person has a legal settlement, or

“2. By the state when such person has no legal settlement in this state, or
when such settlement is unknown.

“The legal settlement of any person found mentally ill who is a patient of
any state institution shall be that existing at the time of admission thereto.”

Section 252.16, 1973 Code of lowa, provides how legal settlement may be
acquired or changed and reads in pertinent part as follows:

“A legal settlement in this state may be acquired as follows:

1. Any person continuously residing in any county in this state for a
period of one year acquires a settlement in that county.

*2.  Any person having acquired a settlement in any county of this state
shall not acquire a settlement in any other county until such person shall have
continuously resided in said county for a period of one year.

»‘3 * %k ¥

It appears from the facts quoted in your letter there is no question that
O’Brien County was the county of legal settlement of the patient, at least until
the escape of the patient from the O’Brien County Home. It further appears
that the patient has resided outside of O’Brien County since his escape in 1968.
In the ordinary situation, it is most likely that such a person may have es-
tablished a new legal settlement outside of O’Brien County under §216, 1973
Code of lowa. However, the question remains as to whether an escaped men-
tal patient is capable of doing so.

Initially, it must be noted that the terms “‘residence” and ‘‘settlement” are
not necessarily synonomous.

The Supreme Court of lowa, in State v. Story County, 207 lowa 1117, 224
N.W. 232 (1929), discussed the concepts of residence and settlement as
follows:

“. .. Residence and legal settlement are not synonomous terms. It may be
one in one county and the other in another; bur continuous residence for one
year . .. makes the place of legal settlement. The mere fact that he is in the
asylum in another county does not change his residence during the period of
commitment . .. [Emphasis added].

Thus, in order to establish legal settlement a person must first establish a
residence. The Iowa Courts have long held that the establishment of a
residence is a matter of intention. In re Estate of Jones, 192 lowa 78 (1921).

The general rule is that a mentally ill person is incapable of forming the re-
quisite intent to voluntarily change his place of residence.

In 25 AM. JUR. 2d Domicil, Sec. 77 it is stated:

“An adult who, because of unsoundness of mind, lacks the actual mental
capacity to entertain an intent or to make a choice, necessarily lacks the.
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capacity to change his domicil voluntarily and by his own act. Therefore, after
an adult has been shown or has been judicially determined to be a mental in-
competent at the time he departed from his previously established domicil for
a new residence or place of abode, it is held that he is, or is presumed to be, in-
capable of acquiring a domicil of choice absent an affirmative showing that he
in fact has sufficient mentality to choose a new domicil, and his domicil
therefore continues to be what it was when he became incompetent.”

See also, 96 A.L.R. 2d 1231, 1243; Restatement, Conflict of Laws, §40, Com-
ment (a).

A previous opinion of the attorney general, although not precisely on point,
bears directly on the question you present.

In 1946, O.A.G. 121, the Attorney General held that where a patient in the
Clarinda State Mental Health Institute was paroled and discharged as “not
cured”, it must be presumed that the patient’s insanity would continue. Foy v.
Metropolitan Life Insurance Company, 220 lowa 628, 263 N.W. 14 (1935).
Therefore such a patient could not form the intent to change her residence and
it would be impossible for the patient to acquire a different legal settlement
than that under which she was committed.

The result reached in 1946 O.A.G. 121 would be even more applicable in the
situation of an escaped mental patient, for the reason that in such a situation
there is not even a provisional discharge or parole involved.

Although it does not appear that the Iowa courts have been faced with the
exact question posed by you, the lowa Supreme Court has dealt with the
problem of domicile of mentally ill persons, and has indicated that it would
take a rather negative view as to whether an insane person is capable of chang-
ing his domicile.

In Hindorff v. Woodmen, 150 Towa 185 (1911), the Supreme Court stated:

“There is no question as to the proposition that the legal domicile of a
minor child is that of the father, regardless of the actual place of residence of
such child, and that a person of unsound mind is incapable of a voluntary change
of domicile, [Emphasis Supplied].

In Sullivan v. Kenney, 148 lowa 361 (1910), the Court found that an adult
could not change his domicile from Iowa to California because he lacked the
mental capacity to do so, even though the man had not been formally adjudged
mentally ill. ([Emphasis supplied].

In Turnerv. Ryan, 223 lowa 191 (1937), the Court held that a child who was
not a “‘normally developed child” and was a fit subject for guardianship could
change her domicile from Des Moines to California. Arguments that she was
incompetent to do so were dismissed by the Court primarily for the following
reason:

... The difficulty with the trustee-Ryan’s contention is that the record fails
to show that Susie P. Turner is an idiot or imbecile, or that she was ever ad-
judged so.”” [Emphasis Supplied].

Other jurisdications have held, in particular cases, that a mental patient
may change his domicile, but such cases are of little precedental value, since
each such case turns on its own facts. Mathews v. Mathews, 141 So. 2d 799
(1962).
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It is therefore our opinion that O’Brien County would remain the county of
legal settlement of the escaped mental patient upon his readmittance to one of
the State Mental Health Institutes. It would be incumbent upon the county to
rebut the presumption that the patient remained insane and incapable of for-
ming the intent to change his place of residence, and consequently his legal
settlement. This conclusion remains, notwithstanding the provisions of §230.1,
1971 Code of lowa, providing that the legal settlement of a person admitted to
a state institution is that existing at his time of admission thereto, for the
reasons discussed previously in this opinion.

February 23, 1973

COUNTIES AND COUNTY OFFICERS: Sheriff — §340.7, Code of Iowa,
1973. County has authority to provide quarters to house the jailer and if
supervisors determine that quarters formerly provided the Sheriff are better
suited for the jailer then the Sheriff is entitled to be furnished a residence or
the allowance provided by §340.7, Code of lowa, 1973. (Nolan to Faulkner,
Mahaska County Attorney, 2/23/73) #73-2-11

Mr. Hugh V. Faulkner, Mahaska County Attorney: You have requested an
opinion of the Attorney General on the question of whether the Sheriff may
house the jailer in the old Sheriff’s quarters and receive the residence
allowance provided by §340.7, Code of lowa, 1973. According to your letter
the county has quarters for the Sheriff to reside and the Sheriff in the past has
resided within those quarters which are next to the county jail. However, there
is no place for the jailer to live other than in a jail cell where in the past the jail-
er has lived. The Sheriff intends to employ a jailer to live in what used to be the
Sheriff's quarters while he himself will be living in his own home.

Section 340.7, Code of lowa, 1973, provides:

“ * * *

“13. In counties where the sheriff is not furnished a residence by the coun-
ty, an additional sum of seven hundred and fifty dollars per annum in addition
to the foregoing schedule. The foregoing additional allowance for residence
shall not be considered as salary in computing the salary of deputies as pro-
vided in section 340.8.”

In the opinton of this office issued on February 1, 1971, this office advised
that the county is required to furnish only one residence for the Sheriff and the
Board of Supervisors has discretion to determine whether the residence is
suitable and adequate for the Sheriff and his family. There is no provision that
the Deputy Sheriff or jailer be provided with a residence or a residence
allowance. 1966 OAG 109.

Further, the opinion stated that it depends upon whether or not the Board
of Supervisors has consented to the jailer occupying housing formerly
provided for the Sheriff. If this is the case and the residence is no longer
available to the Sheriff, then he should be paid the residence allowance. Accor-
dingly, it is not for the Sheriff to turn over to a Deputy Sheriff the quarters
provided him by the county and then to receive the statutory allowance in lieu
thereof. However, it may be fairly implied that the county has authority to
provide quarters for housing the jailer, and if the supervisors determine that
quarters formerly provided the Sheriff are better suited to the jailer, then the
Sheriff is entitled to the residence allowance as set out in §340.7 of the Code,
supra,
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February 23, 1973

STATE OFFICERS AND DEPARTMENTS: State Mine Inspec-
tor — §868A.7, 82.1(4), 82.12, Code of lowa, 1973. The State Mine Inspec-
tor has the responsibility for preparing a biennial report and the State Min-
ing Board may not set guidelines to be followed in that report. The State
Mine Inspector may exclude production data for individual mines from his
report, and such data could be kept secret if it would reveal a trade secret or
give an advantage to competitors. (Voorhees to Aubrey, State Mine Inspec-
tor, 2/23/73) #73-2-12

Mr. W. Dean Aubrey, State Mine Inspector: This letter is in response to
your request for an opinion regarding the administrative duties of the State
Mining Board, with particular reference to the biennial report of the State
Mine Inspector.

There are two relevant provisions of Chapter 82, Code of lowa, 1973.
Section 82.1 provides:

“There is hereby established a department of mines and minerals which
shall consist of the state mine inspector and a state mining board as hereinafter
created:

* ok x

“4. To make available to all interested parties information relative to the
production of coal and other minerals within the state ...”

Section 82.12 provides:

“The three inspectors shall maintain a general office at the seat of govern-
ment and keep therein all records, correspondence, documents, apparatus, or
other property pertaining to their office; they shall at the time provided by
law, make a biennial report to the governor of their official doings, including
therein all matters which by this chapter are specially committed to their
charge, adding such suggestions as to needed future legislation as in their
opinion may be important.” (Emphasis added).

Section 82.1 gives the State Mining Board and the State Mine Inspector
joint responsibilities for carrying out the provisions of that section, including
those set out in paragraph 4 above. The Board and the Inspector may dis-
seminate information, including or in addition to that contained in the Inspec-
tor’s biennial report. The Board would have the authority, along with the
Inspector, to determine how best to carry out this duty.

However, §82.12 specifically directs the State Mine Inspector to make a
biennial report. The State Mining Board may not set guidelines to be followed
in that report. The biennial report is the responsibility of the Mine Inspector,
not the Board. The question of whether production data from individual
mines should be included in the biennial report is to be determined by the
Mine Inspector. Section 82.12 sets up general guidelines for the format of the
report, but does not specifically require the inclusion or exclusion of such
data.

There is another aspect to this question, however. Chapter 68A, Code of
lowa, 1973, provides that any lowa citizen has the right to examine the records
of any governmental agency, with the exception of certain confidential
records. Thus, it is possible that the Department of Mines and Minerals could
be required to release production data from individual mines even though
such data could be excluded from the Inspector’s biennial report.
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Section 68A.7 provides that certain records may be kept confidential.

“The following public records shall be kept confidential, unless otherwise
ordered by a court, by the lawful custodian of the records, or by another per-
son duly authorized to release information:

* k%

“3. Trade secrets which are recognized and protected as such by law.

* * *

“6. Reports to governmental agencies which, if released, would give ad-
vantage to competitors and serve no public purpose.”

There may be some circumstances in which the revealing of production data
from individual mines would reveal trade secrets or give an advantage to com-
petitors. We are not in a position to judge when this would be the case. The
custodians of this data are in the best position to make that judgement. We
would only caution that this data could not be kept secret without good cause.

February 23, 1973

COURTS: Judge or Magistrate to hear cases involving use of alcohol — Art.
V, §§16 and 17; §§602.18(11), 602.42-602.65, Code of lowa, 1973. A provi-
sion of the Unified Trial Court Act which authorizes the Governor to ap-
point another judge or magistrate to serve so long as federal funds are
available to pay for his salary and support and to hear cases in which the use
of alcohol is evident is unconstitutional. (Haesemeyer to Wythe Willey, Ex-
ecutive Assistant to the Governor, 2/23/73) #73-2-13

Mr. Wythe Willey, Executive Assistant to the Governor: Reference is made
to your letter of January 26, 1973, in which you state:

“In considering the possibility of the Governor appointing a judge under
Section 7 of the new Uniform Trial Court Bill, several questions have been
raised considering the constitutionality of this Section.

“Therefore, we respectfully request your opinion as to whether or not an ap-
pointment under this section of the law would be constitutional and proper.”

The Uniform Trial Court Act was enacted as Chapter 1124, 64th G.A, Se-
cond Session (1972) and has since been codified in Chapter 602, Code of lowa,
1973. The provision of the Session Laws to which you make reference, Section
7, is found in Section 602.18(11) which provides:

“The governor may appoint a person to serve as a judge or magistrate
whenever federal funds are available for his salary, the cost of courtroom
space, and the salary of any additional court staff. The person appointed by
the governor shall fill the position until his successor is appointed or until
federal funds are no longer available as required in this section. The person ap-
pointed under this section may hear all cases in which the use of alcohol is evi-
dent, and any prosecution under section 321.281 may be transferred within the
judicial district to the jurisdication of the person appointed under this subsec-
tion.”

It is quite clear that to the extent the language quoted above purports to give
the Governor the authority to appoint another judge, it is unconstitutional.
With the enactment of the Uniform Trial Court Act there is only one kind or
class of judge known to the law and that is a District Court Judge. Municipal
Courts are abolished and the creation of new Municipal Court judgeships



57

prohibited. Section 602.35. There is a provision in Section 602.28 for phasing
out sitting Municipal Court judges through the device of designating them as
District Associate Judges. Obviously, Section 602.18(11) is not speaking of
Supreme Court Justices or Judges.

The constitutional provisions with respect to the appointment and tenure of
the District Court Judges are quite plain and clearly at odds with Section
602.18(11). The latter provision purports to give the Governor the authority to
appoint another judge but the Constitution, Article V, Section 16, requires any
appointments to the District Court Bench to be made from nominees selected
by District Judicial Nominating Commissions. In addition. Section 602.18(11)
provides that the person appoimed to the additional judgeship is to fill the
position until his successor is appointed or until federal funds are no longer
available. But Article V, Section 17 of the Constitution provides:

“Members of all courts shall have such tenure in office as may be fixed by
law, but terms of Supreme Court Judges shall be not less than eight years and
terms of District Court Judges shall be not less than six years. Judges shall
serve for one year after appointment and until the first day of January follow-
ing the next judicial election after the expiration of such year. They shall at
such judicial election stand for retention in office on a separate ballot which
shall submit the question of whether such judge shall be retained in office for
the tenure prescribed for such office and when such tenure is a term of years,
on their request, they shall, at the judicial election next before the end of each
term, stand again for retention on such ballot. Present Supreme Court and
District Court Judges, at the expiration of their respective terms, may be
retained in office in like manner for the tenure prescribed for such office. The
General Assembly shall prescribe the time for holding judicial elections.”

Since the tenure of a District Court Judge appointed pursuant to Section
602.18(11) would by the terms of the statute be contingent upon the availabili-
ty of federal funds, it is evident that he would not necessarily be in a position
to serve the specified terms provided in Section 17 of Article V of the Constitu-
tion.

Questions similar to the one that you have presented have been dealt with in
the lowa Court system previously. In Wilson v. Shaw, 1922, 194 lowa 28, 188
N.W. 940, the Supreme Court held that the office of the District Judge is a
constitutional office, and neither the Legislature nor the Court can give such
mandatory provisions a meaning other than that prescribed by the fundamen-
tal law. It has been consistently held by the State Supreme Court that the
Legislature may enact any law not clearly and plainly prohibited by State or
Federal Constitution, Carrol v. City of Cedar Falls, 1935, 221 lowa 277, 261
N.W. 652; Becker v. Board of Education of Benton County, 1965, 258 lowa 277,
138 N.W.2d 909. The Supreme Court has stated repeatedly, the General
Assembly has the power to enact any kind of legislation it sees fit, provided it
is not clearly and plainly limited by its own Constitution, State v. Arluno, 1936,
222 lowa 1,268 N.W. 179; Dickinson v. Porter, 1949, 240 Towa 393, 35 N.W.2d
66, appeal dismissed 338 U.S. 843. It should also be noted that whenever the
Constitution and a statute conflict, the Constitution has always prevailed,
Patterson v. lowa Bonus Board, 1955, 246 Towa 1087, 71 N.W.2d 1; Selzer v.
Synhorst, 1962, 253 Towa 936, 113 N.W.2d 724.

Accordingly, it is our opinion that to the extent that Section 602.18(11)
authorizes the Governor to appoint an additional Judge, the same is un-
constitutional by reason of its provisions with respect to appointment and
tenure.
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However, Section 602.18(11) also used the term magistrate. Since as we have
seen the Governor may not appoint an additional Judge under the provision,
we must next seek to determine whether or not he may appoint an additional
magistrate. The Unified Trial Court Act, Sections 602.42 through 602.65 lays
out in considerable detail the manner of appointment, term of office,
qualifications, method of removal and jurisdiction of the judicial magistrates
authorized under Chapter 602. These provisions are clearly at odds with the
terse language of Section 602.18(11) authorizing the appointment of an ad-
ditional judge or magistrate where federal funds are available. The incon-
sistency is obvious. On one hand the Legislature devised a system of appoint-
ment through an appointing board but on the other hand, they waive this
procedure and give the Governor appointing power. It should be noted
though, that it has been consistently held by the Iowa Courts that all parts of
an act are to be construed if possible so as to harmonize various provisions
and give force and effect to each and every part. Each part of a statute must be
preserved if reasonably possible, see Brutsche v. Incorporated Town of Coon
Rapids, 1934, 218 Towa 1073, 256 N.W.914; Ledyard Community School
District v. County Board of Education of Kossuth County, 1967, (lowa), 153
N.W.2d 697. At this point then, we are to determine if the granting to the
Governor of the power to appoint judicial magistrates under the Unified Trial
Act is possible and reasonable.

An examination of Section 602.18(11), Code of lowa, 1973, reveals a
number of construction and interpretation problems. Line one states:

“The governor may appoint a person to serve as a judge or magistrate
whenever federal funds are available for his salary, the cost of court room
space, and the salary of any additional court staff.”

As stated earlier, the appointment of a *‘district court judge” is un-
constitutional under Article V of the Iowa Constitution; we presume the
Legislature did not mean *“‘municipal court judge” because that species of
judicial office is being phased out by Section 602.35, Code of Towa, 1973. The
phrase “whenever federal funds are available” is a very general statement in
light of the complexity of federally funded programs. Is this to mean,
whenever there are matching funds provided by the State or when there is total
federal backing?

A question also arises as to what would happen if there are sufficient funds
to pay for a magistrate’s salary and costs of court room space but not the ad-
ditional court room staff? Would the magistrate be dismissed or would the
State pick up the slack — Section 11 seems to demand full expense payment
by the federal government. Also, what is additional court room staff — a
court reporter, the magistrate’s secretary, his clerk or even a court-appointed
attorney?

Line two of Section 11 states:

“The person appointed by the Governor shall fill the position until his
successor is appointed or until federal funds are no longer available as re-
quired in this section.”

First of all, this section seemingly contravenes §602.50 regarding the ap-
pointment and termination of judicial magistrates. This section deliniates
specific terms for the magistrates; there are different terms for full-time and
part-time magistrates. But, the wording of §602.18(11) could be interpreted to



59

mean a magistrate could hold office until death, until he reached age 72
(§602.52), loss of federal funds, or any combination of the above. There is no
provision for a magistrate’s retirement or his removal under §602.18(11) as
there is under the rest of the Chapter. Probably one of the biggest problems
develops because of the mandatory allottment of magistrates to a county un-
der §§602.57 and 602.59. There is a provision for additional magistrates in a
county but, §602.58 provides that the additional magistrate be appointed by a
County Judicial Magistrate Commission. Would a magistrate appointed un-
der Section 602.18(11) be included in computing the allottment described in
section 602.59? These questions raise serious doubts as to the validity of this
section of the Act.

Section 602.60 provides:

“Judicial magistrates shall have jurisdiction of nonindictable mis-
demeanors, including traffic and ordinance violations, preliminary hearings,
search warrant proceedings, forcible entry and detainer actions, and small
claims. They shall also have the powers specified in section 748.2. They shall
have power to act any place within the district as directed, and venue shall be
the same as in other district court proceedings. Judicial magistrates serving on
a full-time basis and district associate judges shall have jurisdiction of indict-
able misdemeanors. While exercising that jurisdiction they shall employ dis-
trict judges’ practice and procedure.”

The third line of §602.18(11) states:

“The person appointed under this section may hear all cases in which the
use of alcohol 1s evident, and any prosecution under §321.281 may be
transferred within the judicial district to the jurisdiction of the person ap-
pointed under this subsection.”

Again, the confusion from the vagueness is obvious. The phrase *‘in which
the use of alcohol is evident™ could be utilized to encompass a vast number of
offenses. The term undoubtedly includes both civil and criminal actions; a
quick glance at the index to the Code of lowa under the word “‘intoxication”
reveals a substantial list of offenses that involve the use of alcohol — ranging
from revocation of an architect’s license to injuries under the workmen com-
pensation statutes. The exact utilization of this broad phrase would only be
determined by jurisdictional battles in the magistrate’s court. No doubt there
would be a great number of cases including a wide range of felonies in which
the use of alcohol might very well be evident. Yet Section 602.60 generally
speaking would appear to limit the jurisdication of a judicial magistrate to at
most indictable misdemeanors.

The various conflictions that become evident after a comparison of
§602.18(11) with the rest of Chapter 602 raise serious doubts to the workability
and the validity of the Subsection. Supporting the invalidity of the Subsection
are a number of Towa cases that hold that where the language of a part of a
section of an act is in conflict with the language and leading design as ex-
pressed in several other sections, the leading and prevailing portions will be
followed, Noble v. State, 1848 (Iowa), 1 G. Greene, 325; In re Sale of Liquors in
Valley Junction, 1915, 169 lowa 162, 150 N.W. 86. The “leading design” of
Chapter 602 of the lowa Code provides for the establishment of appointing
commissions, specified terms of office and a mandatory allottment of
magistrates but Subsection 11 of §602.18 ignores these procedures. It is a
general rule of statutory construction in Iowa that when a particular expres-
sion in one part of a statute, not so large and extensive in its import as other
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expressions in the same statute, will yield to the larger and more extensive ex-
pressions, with the latter embody the real intent of legislature, In re Sale of
Liquors in Valley Junction, 1915, 169 lowa 162, 150 N.W. 86; Story County v.
Hansen, 1916, 178 lowa 452, 159 N.W. 1000; (See also In Re Brown, 1971,
(D.C. Towa) 329 F. Supp. 422).

In light of the foregoing, it is our opinion that Section 602.18(11) is void for
vagueness, so incomplete and inconsistent that it cannot be executed, is
irreconcilably in conflict with the manifest purpose and leading design of the
unified Trial Court Act as found in the other provisions of Chapter 602, and is
insusceptible of a construction which could give intelligent purpose to its
provisions.

February 23, 1973

CITIES AND TOWNS: Councilmen — Ch. 1024, Acts of the 64th G.A ., 2nd
Session (1972). Terms of incumbent councilmen are not cut short by mere
ward boundary changes. (Turner to Synhorst, Secretary of State,
2/23/73) #73-2-14

The Honorable Melvin D. Synhorst, Secretary of State: It has come to our
attention that a number of questions have been raised concerning the applica-
tion of our opinion to you of December 1, 1972, as clarified by our subsequent
opinion of December 12, 1972, relative to the necessity of city councilmen to
have their terms cut short by reason of changes in ward boundaries and
reprecincting required pursuant to Chapter 1024, 64th G.A., 2nd Session
(1972), as a result of the 1970 Census.

The portion of our December 1, 1972, opinion which requires clarification
reads as follows:

“Any time there is a change in a ward, such as we have had in 1972, there is
a change in the complexion of the electorate of that ward. To require the elec-
torate of a new ward to accept the representation of an incumbent, chosen by
the old electorate beyond the next general election, is repugnant and contrary
to the principle of equal representation. The purpose of reapportionment and
reprecincting is not only to provide for more equal representation, but also to
provide for representation, as soon as possible. To keep the incumbent in of-
fice in a new ward beyond the next general election is contrary to this belief
and principle. It is in the best interests of the electorate that elections for new
wards be held at the next general election. Consequently, we are of the opinion
that all incumbent councilmen whose wards have been changed in 1972 should
run for re-election in 1973.”

Our conclusions set forth above were predicated primarily on the sweeping
language employed and broad relief granted in the last legislative redistricting
decision of the lowa Supreme Court. In Re Legislative Redistricting of General
Assembly, Towa, 1972, 193 N.W.2d 784. In that decision the Supreme Court, in
the face of a constitutional provision for four year terms for Senators,
nevertheless cut short the terms of all state Senators regardless of whether or
not they were thrown into a district with another Senator. However, in so do-
ing the court had the benefit of constitutional authority for its action. Article
I, §35.

In the case of city councilmen there is no express provision for cutting short
terms either as a statutory or constitutional matter. Under §4, Chapter 1024,
64th G.A ., 2nd Session (1972), all cities and towns were required to establish
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new election precincts where it was necessary to do so to comply with the re-
quirements of Chapter 1024, 64th G.A., 2nd Session (1972) and §49.5, Code of
Towa, 1973. Under §49.5 requirements were imposed relative to redistricting
city election precincts. The precincts were required to follow the boundaries of
areas for which official population figures were available from the most recent
Federal Decennial Census, every precinct was required to be contained whol-
ly within an existing legislative district and no precinct was permitted to have a
population in excess of 3,500 persons. These requirements, coupled with the
extensive redrawing of legislative district lines by the Supreme Court, made it
necessary for many cities to establish new election precincts. And in so doing
they also made changes in their ward boundaries.

In an earlier opinion of the Attorney General the question was raised as to
whether or not where a form of city government was changed from a five
member council to a ward system there would be any holdover councilmen.
In that opinion, 1968 OAG 200, we observed:

“There is no doubt of the power of the legislature which creates an office to
abolish it or to change it, and the legislature may shorten or lengthen the term
of office itself, in the absence of constitutional inhibition. 43 Am.Jur., Public
Officers, §151. However, it is well settled that statutes will not be construed to
change the terms of incumbent officers unless the intent is plainly and
clearly expressed. 67 C.J. S. 201.”

Counsel for Respondents in both of the most recent legislative reapportion-
ment cases strenuously urged the rationale of Selzer v. Synhorst, 1962, 253
Towa 936, 113 N.W.2d 724, upon the court. The court, however, chose to re-
ject these arguments resting its conclusion primarily on the fact that the lowa
constitution authorized it to cut short the terms of incumbents. Nevertheless
the court did not specifically overrule Selzer v. Synhorst. In that case the court
said at 253 lowa 947:

“The idea that we are personally represented and represented only by of-
ficials for whom we have voted stretches too far the theory of representative
government.”

And at page 948:

“A Senator represents either the people of the state as a whole as suggested
by the trial court, or the people within the district existing during the tenure of
his office. He is not a mere mouthpiece for those who voted for him. He is a
legislative representative of the people exercising his authority for the welfare
and protection of all. We cannot think any member of the Senate would be so
narrow as to confine his representation solely to those who voted for him or
those counties assigned to him.”

And at page 950:

““As soon as there is a Senator to be elected from their district, they can vote.
Until there is an election or some one or some thing to vote for, the question of
the right to vote is academic but not real. There is no denial of a right to vote
until there is an election. There is no disenfranchisement as to a particular of-
fice when there is no vacancy to be filled. The Constitution does not say a
voter is entitled to vote for every office in our national or state government at
every election. It does say he is entitled to vote at all elections authorized by
law. That simply means he is entitled to vote on candidates and propositions
submitted to the voters in his voting precinct.”
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It is evident from Dunham v. Sauter, 201 N.W .2d 75, that the lowa court im-
poses less stringent standards of population equality on the districts of
political subdivisions and it is reasonable to assume that a liberal view would
be taken with respect to the desirability of recognizing the aspects of continui-
ty of government operations by allowing incumbent officers to complete the
terms to which they were elected wherever possible.

Accordingly, it is our opinion that terms of incumbent city councilmen are
cut short only where two or more councilmen are thrown together in the same
ward. This opinion is intended to clarify the December 1, 1972, opinion. Ob-
viously, where the only changes are in the boundaries of election precincts as
opposed to wards, there would be no problem and duly elected councilmen
would continue to represent their wards.

February 23, 1973

STATE OFFICERS AND DEPARTMENTS: Terrace Hill Committee,
Copyright and Trade-Name — Chapter 548, Code of lowa, 1973. The name
“Terrace Hill” may not be copyrighted, however, it is likely that it could be
registered as a trade-name. (Haesemeyer to Mills, Chm. Terrace Hill Com-
mittee, 2/23/73) #73-2-15

Mr. George Mills, Chairman, Terrace Hill Committee: This opinion is in
response to your request as to whether the name ‘“Terrace Hill” could be
copyrighted.

It is the opinion of this office that the name “Terrace Hill” may not be
copyrighted. First of all, copyright control is under the exclusive power of the
Fedeal government, see Article I, §8 of the U. S. Constitution. Section 202.1 of
Title 37 of the Code of Federal Regulations states:

“The following are examples of works not subject to copyright and
applications for registration of such works cannot be entertained:

L)

“(a) Words and short phrases such as names, titles, and slogans; ...
(Emphasis Added)

It has been consistently held that items such as names and slogans are not
subject to copyright, Wilson v. Hecht, 1915, 44 App. D.C. 33; Gray v. Eskimo
Pie Corp., Dec. 1965, 244 F.Supp. 785 D.C.

It should, however, be noted that one who produces or deals in a particular
thing or conducts a particular business may acquire a trade-name. Trade-
names may be established without copyright. ‘Geographical terms and words
in common use to designate a locality, a country or a section of a country can-
not be monopolized as trade-names but a geographical name not used in a
geographical sense to denote place of origin, but used in an arbitrary or fan-
ciful way to indicate origin or ownership regardless of location, may be
sustained as a trade-name, Allen B. Wrisley Co. v. Iowa Soap Co., C.C.A. lowa
1903, 122 F. 796, 59 C.C.A. 54. The 64th General Assembly officially
designated the new Governor’s mansion as “Terrace Hill”, Laws of the 64th
G.A. Chap. 293, First Session and Laws of 64th G.A., Chap. 1132, Second
Session. The feasibility of utilizing “Terrace Hill”" as a trade-name is balanced
between two points. Because it is now a geographical term in a sense, i.e. the
location of the Governor’s mansion, there is some Iowa case law that dis-
courages such use, see Allen B. Wrisley Co. v. lowa Soap Co., supra and Shaver
v. Heller & Merg Co., C.C.A. Iowa 1901, 108 F. 821,48 C.C.A. 48,65 L.R.A.



63

878. However, use of the trade-name “White House™ was held valid in a 1906
action, Dwinnell-Wright Co. v. Cooperative Supply Co., C.C. Pa. 1906, 148 F.
242. Even though “White House™ is a geographical term in a strict sense, the
courts initiate the geographical term limitation only in situations where the
term is used to denote place of origin. The lowa courts and other Federal dis-
trict courts appear to only limit the use of geographical terms and words that
designate locality, a country, or a section of a country, not specific residences or
street addresses. Therefore, it would seem that “Terrace Hill” may be used as
a trade-name but, before this may be done the requirements of Title 15,
Chapter 22 of the U. S. Code regarding trade-marks and trade-names must be
satisfied. The law of trade-marks and trade-names is identical, Farmers’
Educational and Coop. Union of America v. lowa Farmer’s Union, 1957, 150 F.
Supp. 422, affirmed Stover v. Farmers’ Coop. Union of America, 1957, 250 F2d.
809, cert, denied, 356 U.S. 976.

Your attention is also directed to Chapter 548, Code of lowa, 1973, relative
to registration of trade-marks and trade-names with the lowa Secretary of
State.

March 6, 1973

STATE OFFICERS AND DEPARTMENTS: Drainage Districts — Interest
bearing warrants with maturity date — §455.77, Code of lowa, 1973. It is
within sound discretion of governing boards of drainage districts to issue in-
terest bearing warrants with a maturity date stated thereon to meet the cost
of drainage improvements, such maturity date to be clearly stated on face of
the warrant in a place and manner reasonably calculated to provide notice
thereof to holders of such warrants. (Peterson to Stromer, State Represen-
tative, 3/6/73) #73-3-1

The Honorable Delwyn D. Stromer, State Representative: Receipt is hereby
acknowledged of your request for an opinion of the Attorney General on the
following questions:

“Would you please render me an opinion if it is legal for a board of super-
visors to issue interest bearing warrants with a specific maturity date on each
warrant for drainage district improvements as described in Sec. 455.77, Code
of lowa, 1971? Is so, can the board of supervisors use their own [discretion] in
affixing the date and where on the warrant would this date be affixed?”

Your attention is directed to the first unnumbered paragraph of Section
455.77, Code of Towa, 1973, which relates to the questions posed in the follow-
ing terms:

*“455.77 Installment assessments — interest-bearing warrants — improve-
ment certificates. The board may provide by resolution for the payment of
assessments in not more than twenty annual installments with interest at not
to exceed seven percent per annum. The board may issue warrants bearing in-
terest at the same rate, which warrants shall be numbered and state a maturity
date in which event they shall bear interest from the date of issuance without
being presented for payment and marked unpaid for want of funds. The
warrants may be sold by the board for cash in an amount not less than the face
value thereof, together with accrued interest, if any.”

Said paragraph was added to Section 455.77 by the enactment of House File
16, Sixty-third General Assembly, which became effective July 1, 1969, except
that the five percent (5%) interest rate specified therein was subsequently in-
creased to seven (7) [Chapter 1032, Section 5, Sixty-third General Assembly,
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Second Session]. House File 16 was formulated by the Drainage Laws Study
Committee of the General Assembly following a four-year study. An explana-
tion of the proposed addition of the paragraph above, contained in the Report
of the Towa Legislative Research Committee, 1969, in pertinent part, states:

“[House File 16] permits drainage and levee districts to provide for payment
of assessments on benefitted land in up to twenty equal installments, with in-
terest at not to exceed five percent per year, and to issue warrants, bearing in-
terest at the same rate, which show a specified maturity date in lieu of being
stamped to indicate nonpayment for lack of funds. This additional authority
will give drainage and levee districts added flexibility in financing their im-
provements.”

Thus, in clear and unambiguous terms, Section 455.77 empowers the gover-
ning boards of levee or drainage districts to issue interest bearing warrants to
meet obligations arising from district improvements.

Since Chapter 455 also authorizes such boards to fund such improvements
by various other means with no priority or legislative preference stated, the
means of funding such improvements within the methods authorized by Sec-
tion 455.77 is left to the sound discretion of the governing board.

Although not specifically required by Section 455.77 above, the date of
maturity of such warrants as determined by the governing board should be
clearly stated on the face of the warrant in a place and manner reasonably
calculated to provide notice thereof to holders of such warrants.

March 6, 1973

STATE OFFICERS AND DEPARTMENTS: Beer & Liquor Control
Department; Authority to director to regulate retail beer prices. Chapter
131, §21(6), Acts of the 64th General Assembly, First Session (1971). The
director of the lowa Beer and Liquor Control Department does not have the
authority to regulate prices of beer at the retail price level. (Jacobson to
Gallagher, Director lowa Beer & Liquor Control Department,
3/6/73) #73-3-2

Rolland A. Gallagher, Director, Iowa Beer and Liquor Control Department:
This is to acknowledge receipt of your letter dated November 1, 1972, in which
you requested an opinion from this office as follows:

“Section 21, Paragraph 6, Chapter 131, Acts of the 64th General Assembly
reads as follows:

“ ‘6. Providing for the issuing and distributing of price lists showing the
price to be paid by purchaser for each brand, class, or variety of liquor kept
for sale under this Act. Provide for the filing or posting of prices between class
“*A™ beer permit holders and retailers as provided in this Act, and establish or
control such prices as may be based on minimum standards of fill, quantity, or
alcoholic content for each individual sale of intoxicating liquor or beer as
deemed necessary for retail or consumer protection.’

*“Our Beer & Liquor Control Department Council interprets this, that we
do have the authority to regulate the posting of price lists between Class “A”
beer permit holders and retailers. However, there is a question in our minds as
to whether or not we have the authority to regulate prices at the retail level and
to establish mintmum price mark-up.”

Your question can be answered by making an analysis of the second
sentence of §131.21(6), Acts of the 64th General Assembly, First Session. That
sentence begins by giving the director the authority to, “Provide for the filing
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or posting of prices between class ‘A’ beer permit holders and retailers of
beer.” The sentence continues with the language “‘and establish or control
such prices . ..” This latter language is the crux of your inquiry. Since the
phrase ‘““and establish or control such prices . . .”” begins with the word ““and”,
which is conjunctive in nature, it is apparent because of the use of the word
“and”, that the legislature intended that part of the sentence to be read in con-
junction with the language which immediately proceeds it. In the case of
Holmes v. Gross, 250 lowa 238, 93 N.W.2nd 714 (1958) the Iowa Supreme
Court held that the word *“and” is used to add something to what has already
been said. Thus, the language “and establish or control such prices,” refers
back to the prices spoken of in the first part of the sentence; i.e. the prices
between class ““A” beer permit holders and retailers. Therefore, it is the opin-
ion of this office that this Section should not be read as giving the director the
authority to regulate prices at the retail level.

March 6, 1973

WELFARE: Social Services, Food Stamp Program — §§234.11 and 234.6,
Code of Towa, 1973. The County Department of Social Services, not the
County Board of Supervisors, is responsible for local administration of the
Food Stamp Program. County Food Stamp employees are under the
jurisdiction of the County Department of Social Services and the lowa
Department of Social Services, not the County Board of Supervisors.
(Williams to Wehr, Scott County Attorney, 3/6/73) #73-3-3

Mr. Edward N. Wehr, Scott County Attorney. lam in receipt of your letter of
December 6, 1972, in which you request an opinion of the attorney general as
to the following questions:

“1.  Under the lowa law, is not the County Board of Supervisors, vis-a-vis
the Department of Social Services, the body responsible for the food stamp
program in the county?

“2. Are the employees engaged in the food stamp program County
Employees, hence under the jurisdiction of the Board of Supervisors?

“3,  What organization would be responsible for the actual dispensing of
food stamps?”

In answer to the first question posed by you, I refer you to 7 U.S.C. §2019(b)
“Food Stamp Program” [P.L 88-525 88th Congress, H.R. 10222, August 31,
1964, “Food Stamp Act of 1964" subsection 10(b)]. That subsection reads in
part as follows:

“(b) The State agency of each participating State shall assume responsibili-
ty for the certification of applicant households and for the issuance of
coupons: PROVIDED, That the State agency may, subject to State law,
delegate its responsibility in connection with the issuance of coupons to anoth-
er agency of the State government . ..”

Subsection 10(e) of the Food Stamp Act of 1964, as amended by P.L. 91-
671, 91st Congress, H.R. 18582, January 11, 1971 [7 U.S.C. §2019(e)]
provides:

“(e) The State agency of each State desiring to participate in the food stamp
program shall submit for approval a plan of operation specifying the manner
in which such program will be conducted within the State, the political sub-
divisions within the State in which the State desires to conduct the

’e

program, . ..
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The Federal Regulations promulgated pursuant to the above-cited
Congressional Acts, as found in Federal Register, Title 7, Chapter II,
Subchapter C, Section 270.3(b) (July 1, 1972), provide in pertinent part as
follows:

“The State agency shall, except as provided in this subchapter, be responsi-
ble for the administration of the program within the State, ... If such ad-
ministrative responsibility is delegated as permitted by this section, the other
agency of the State government shall administer the applicable provisions of
this subchapter under the direction of the State agency ....”

On November 18, 1971, the “lowa Food Stamp Program — State Plan of
Operation” was approved by the Food and Nutrition Service of the U.S.
Department of Agriculture. Said ‘““State Plan” identified the lowa State
Department of Social Services as the single State Agency authorized to ad-
minister the Federal Food Stamp Program within the State of lowa, pursuant
to Section 234.6, 1973 Code of lowa.

The “‘State Plan™ further provides, (See: Division 111) under the heading,
Responsibility of County Agencies, as follows:

“The County Department of Social Services is responsible for the local ad-
ministration of the program within State and Federal Guidelines . . .”

Section 234.11, 1973 Code of lowa, reads in part:

“Each county shall participate in federal commodity or food stamp
program.”

The Iowa Department of Social Services, pursuant to authority granted by
Section 234.6, 1973 Code of lowa, has promulgated certain Rules and
Regulations relating to the operation of the Food Stamp Program within the
State of lowa. These Rules and Regulations are duly published as Title VII,
Food Stamp Program, Chapter 65, page 147 of the July 1972 Supplement of the
Towa Departmental Rules. Pertinent portions of these Rules read:

“65.1(3) County. Whenever “‘county” is used in this title it shall mean the
county department of social services.”

“65.2(234) Chief administrator. The commissioner of the department shall
be the chief administrator of the program.”

©65.3(234) Department responsibilitiecs. The Department shall have
overall responsibility for the administration of the program. These respon-
sibilities shall include but not be limited to:

65.3(1) The over-all supervisory responsibility for the program.”

Thus, the actual responsible body for the local administration of the food
stamp program in fowa is in the County Department of Social Services under
the “over-all supervisory responsibility” of the lowa Department of Social Ser-
vices.

I

In your second question you ask if the employees working in the food stamp
program are under the jurisdiction of the Board of Supervisors.

To this question, the answer is no. They are ““county employees’ [as dis-
tinguished from ‘“‘state employees™ under Fenton v. Downing, 261 lowa 965
(1968)] but those working in the food stamp program can be either employees
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hired by the County Board of Welfare or the employees hired by the County
Board of Supervisors, depending upon the arrangements worked out between
the two Boards in each particular county with the approval of the State
Department of Social Services as supervisory agent. In either event, however,
whether they are County Board of Supervisors’ employees working in the food
stamp program or are County Board of Social Services' employees, they are
responsible to the County Department of Social Services, (not County Board of
Social Welfare) under the “‘State Plan” approved by the Federal agency NFS
(Nutrition Food Services of the Department of Agriculture) and the Iowa
Departmental Rules as hereinbefore cited.

However, salaries received by employees of either Board for the time spent
in the food stamp program are paid ultimately from county funds allocated by
the Board of Supervisors together with matching Federal funds.

II1

I believe the answer to your third question, as to what organization would
be responsible for the actual dispensing of food stamps, is contained in the
answers to your other questions, i.e., it is the County Department of Social
Services, through employees of either the County Board of Supervisors or
employees of the County Board of Social Welfare, or both Boards, as agreed
upon by the Boards with the approval of the Iowa Department of Social Ser-
vices as Supervisory agency.

March 6, 1973

WELFARE: Mental Health; Parental Liability — §§222.78, 230.15 and 226.8,
Code of Towa, 1973. The parents of a mentally retarded child who is com-
mitted to the State Mental Health Institute at Clarinda, lowa, are not liable
for the support of said child after his twenty-first (2Ist) birthday. (Mun-
singer to Sawin, Shelby County Attorney, 3/6/73) #73-3-4

Mr. John Sawin, Shelby County Attorney: Your predecessor in the office of
County Attorney, David B. Moore, has requested an opinion of the Attorney
General as follows:

“Are the parents of a mentally retarded child committed to the Mental
Health Institute of Clarinda, Towa, liable for the support of said child after his
21st birthday?”

Section 222.78, 1973 Code of lowa, provides that the father and mother of a
mentally retarded child admitted to a hospital school [Woodward or
Glenwood] or a special mental retardation unit at one of the state mental
health institutes are not liable for the support of such a person after he has
reached the age of twenty-one (21) and reads in pertinent part as follows:

“The father and mother of any person admitted or committed to a hospital-
school or to a special unit, as either an inpatient or an outpatient, and any per-
son, firm, or corporation bound by contract hereafter made for support of
such person shall be and remain liable for the support of such per-
son . . . Provided forther that the father or mother of such person shall not be
liable for the support of such person after such person attains the age of
twenty-one years . ..”

In 1966 OAG 127, we stated that Section 222.78, 1973 Code of Iowa, ex-
empts the father and mother of a mentally retarded child, over twenty-one
years of age, from involuntary liability for his support.

See also, 1970 OAG 382.



68

Your question relates to whether the non-liability provision extends to
parents of a mentally retarded child who has been committed to a state mental
health institute.

Section 222.78, 1973 Code of lowa, must be read in conjunction with Sec-
tion 226.8, 1973 Code of Iowa, which provides in pertinent part as follows:

*“. .. Charges for the care of any mentally retarded person admitted to a
state mental health institute shall be made by the institute in the manner
provided by chapter two hundred thirty (230) of the Code, but the liability of
any other person to any County for the cost of care of such mentally retarded per-
son shall be as prescribed by section two hundred twenty-two point seventy-eight
(222.78) of the Code.” (Emphasis Added)

Thus, personal liability for mentally retarded persons admitted to a state
mental health institute continues to be governed by Section 222.78, 1973 Code
of Towa. Therefore, the father and mother of a mentally retarded child, ad-
mitted to a state mental health institute, would not be liable for the support of
said child after his twenty-first (21) birthday.

It should be noted, however, that Section 222.78, 1973 Code of lowa,
provides that the father and mother of a mentally retarded child ““shall be and
remain liable” for the support of said child until he reaches the age of twenty-
one. Therefore, under Section 222.81, 1973 Code of Iowa, the estates of the
father or mother are subject to a claim of the sixth class for the amount of
assistance furnished a mentally retarded child before he has reached the age of
twenty-one.

March 8, 1973

STATE OFFICERS AND DEPARTMENTS: Secretary of State,
Patent -— §10.7, Code of lowa, 1973. Correction of errors created in
departments other than the Secretary of State which errors are transfered
onto new patents may only be corrected by correction of departmental
records, recession of all departmental actions leading up to a request for a
patent, and creation of a new record by application to the Executive Coun-
cil. (Wietzke to Wellman, Secretary of Executive Council of lowa,
3/8/73) #73-3-5

W. C. Wellman, Secretary, Executive Council of lowa:

Re: Correction Patent — Decatur 1-35-1(11)5—01-27
E. A. Sexauer, Ankeny, lowa

In reply to your letter of February 8, 1973, which asks if a correction patent
can be used to correct an error arising in a department other than the
Secretary of State’s Office, a correction patent appears to be limited only to
use in cases of error created in the Secretary of State’s Office.

Section 10.7, Code of Towa, 1973, provides:

“The secretary is authorized and required 1o correct all clerical errors of his
office in name of grantee and description of tract of land conveyed by the
state, found upon the records of such office; he shall attach his official cer-
tificate to each conveyance so corrected, giving the reasons therefor; record
the same with the record of the original conveyance, and make the necessary
corrections in the tract and plat books of his office. Such corrections, when
made in accordance with the foregoing provisions, shall have the force and
effect of a deed originally correct, subject to prior rights accrued without
notice.”
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It would appear there are prior opinions of this office which have allowed
the use of correction patents (Highway Commission Patents #1202 & 1203, Itr.
August 5, 1971, and July 16, 1971; and Conservation Commission, itr. August
2, 1971.) However, such holdings are contradicted by Mr. Strauss’ letter of
December 13, 1967, and official opinion of March 25, 1968, at page 613. In the
letter of December 13, 1967, Mr. Strauss states:

“In reply thereto I advise that in view of the lack of statutory power in the
Secretary of State to issue a corrected patent in the circumstances described
and there appearing to be no statute providing the highway commission with a
method of making corrections in its own records necessary to secure a new pa-
tent, I anr of the view that the highway commission should rescind its action
leading up to the request for a patent to the land now appearing to be mis-
described and proceed to make a new record based upon the correct descrip-
tion of the land sold and request the issuance of a new patent upon such
record.”

This opinion resulted in a further opinion as to how the Secretary of State’s
office should handle the new patent, 1968 O.A.G. 613, as follows:

*I.  There is no authority in you to void the presently outstanding patent.
The new patent should issue in accordance with the executive council’s direc-
tion. You should require the return to you of the outstanding patent before
delivery of the new patent.

“2. In order to clarify this situation of record you should make a
memorandum in your record of the action of the executive council in ordering
the original patent and also the action of the council in ordering the new
patent.

“3.  You should require the grantee in the original patent to execute and
deliver to you a quit claim deed to the state of Iowa of the property described
containing therein an explanation why such quit claim deed is executed.”

These cited opinions were again used in a letter of December 7, 1972, to cor-
rect a Department of Social Services error. The above reasoning appears to be
much more carefully developed than the complete lack of reasoning contained
in the letters cited at the very beginning of the above paragraph and relied
upon by the Highway Commission. The statute specifically refers to clerical
errors made in the Secretary of State’s Office and contains a clear intent to ex-
clude errors made in any other office. The clear legislative intent is to limit the
broad powers to correct errors and potential evils for the indiscriminate use of
such power in a situation involving vast sums of money unless there is the nor-
mal administrative checks involving approval by the executive council and an
opinion by the Attorney General.

Since the only additional work involved in correcting errors in other
departments is the retyping of four or five pages of the material originally sub-
mitted to the Executive Council, a one page Attorney Generals opinion, and
the two week delay while such matters are processed; this appears to be a
minor expense for the greater protection afforded the state. The infrequent use
of this procedure because of the few errors made also demonstrates the
wisdom of the legislature in limiting this broad power. Inconsistent previous
opinions concerning this matter are either not applicable or prospectively
overruled by this letter.
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March 8, 1973

CRIMINAL LAW: Carrying concealed weapons — §§695.7 and 695.18, Code
of lowa, 1973. County Sheriffs can issue a concealed weapons permit to an
individual nineteen or twenty years of age. Federal law prohibits the sale of
a firearm other than a shotgun or rifle, by a licensee, to any individual less
than twenty-one years of age. (Beamer to Fitzgerald, State Representative,
3/8/73) #73-3-6

The Honorable Jerry Fitzgerald, State Representative: Reference is herein
made to your letter of February 8, 1973, in which you stated:

“Under present lowa law there seems to be come question as to whether or
not a county sheriff can issue a permit to carry a concealed weapon to an in-
dividual nineteen or twenty years old.”

In reply thereto 1 advise as follows:

The authority for a sheriff to issue a permit to carry a concealed weapon is
found under the provisions of §695.7, Code of lowa, 1973, which provides:

“It shall be the duty of the sheriff to issue a permit to go armed with a
revolver, pistol or pocket billy to all peace officers and such other persons who
are residents of his county, and who, in the judgment of said official, should be
permitted to go so armed.”

The only requirements under this chapter pertaining to age are found under
§695.18, Code, 1973, which provides as follows:

It shall be unlawful to sell, to keep for sale, or offer for sale, loan, or give
away, dirk dagger, stiletto, metallis knuckles, sandbag, or skull cracker, silenc-
er, and no pistol or revolver shall be sold to any person under the age of nineteen
vears. The provisions of this section shall not prevent the selling or keeping for
sale of hunting and fishing knives. (Emphasis Added)

In connection with age requirements it is important to note the appropriate
federal legislation under 18 United States Code Section 921, “Possession or
Receipt of Firearms™. 18 U.S.C. §922, which states:

“(b) It shall be unlawful for any licensed importer, licensed manufacturer,
licensed dealer, or licensed collector to sell or deliver — (1) any firearm or am-
munition to any individual who the licensee knows or has reasonable cause to
believe is less than eighteen years of age, and, if the firearm, or ammunition is
other than a shotgun or rifle, or ammunition for a shotgun or rifle, to any in-
dividual who the licensee knows or has reasonable cause to believe is less than
twenty-one years of age.”

For purposes of the federal firearms law the term “firearms” is described in
18 U.S.C. §921(a)(3) as follows:

“(A) any weapon (including a starter gun) which will or is designed to or
may readily be converted to expel a projectile by the action of an explosive; (B)
the frame or receiver of any such weapon; (C) any firearm muffler or firearm
silencer; or (D) any destructive device. Such term does not include an antique
fircarm.”

Clearly, a pistol or revolver as contemplated by §695.18 is included within
the definition of a firearm under 18 U.S.C. §921(a)(3).

It is the opinion of this office that a permit to carry a concealed weapon may
be issued to an individual nineteen or twenty years of age. By the enactment of
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§695.18 which makes it lawful to sell hand guns to individuals of that age, the
legislature must have intended to include nineteen and twenty-year olds in that
group of persons who in the judgment of the sheriff should be allowed a con-
cealed weapons permit.

The federal law does prohibit a licensed manufacturer, licensed dealer or
licensed collector from selling a pistol or revolver to any individual less than
twenty-one years of age. However, under some circumstances a nineteen or
twenty year old could acquire a firearm other than from said licensee, for in-
stance by gift, bequest or intestate succession. Assuming the revolver or pistol
was lawfully acquired, the person would be eligible, at least on the basis of age,
to apply for a concealed weapons permit.

March 12, 1973

CITIES AND TOWNS: Revenue — §§24.9 and 404.24, Code of lowa, 1973.
The provisions of Code Sections 404.24 and 24.9 apply to the receipt and ex-
penditure of unanticipated revenue by municipal corporations. (Nolan to
Shaw, State Senator, 3/12/73) #73-3-7

The Honorable Elizabeth Shaw, State Senator: This opinion is written in
response to your oral request for an answer to the letter sent by your con-
stituent Bill H. Myers, Alderman at Large in the City of Davenport. In Mr.
Meyers’ letter he states that in recent months the City of Davenport has
received over $300,000 from the State of lowa in what has been termed ““unan-
ticipated income”. He further states that the money has been credited to the
city’s general fund without an amendment to the budget. Further, he states,

“It has always been my understanding that if the City wants to spend money
on projects not listed in the budget, the budget must be amended and a public
hearing held before the sums could be spent. The actions of the Finance Com-
mittee chairman appear to me to be wrong.

“I would therefore appreciate it if you would seek an Attorney General’s
opinion as to the procedures to be followed upon receipt by a City of unan-
ticipated income if the sum is to be spent. I would like to know if a proposed
amendment should be presented, debated at a public hearing, and then for-
mally voted upon by the Council before the money is spent.”

Under the provisions of Ch. 404, Code of Towa, 1973, municipal cor-
porations have the power to cause taxes to be levied for a fund known as the
general fund. Proceeds may be allocated from the general fund for ten pur-
poses enumerated in §404.6 of the Code. The first of these being for *‘general
and incidental expenses’’.

Section 404.24, Code, 1973, provides:

““Any income to a municipal corporation not designated by law to be placed
in or credited to a certain existing fund enumerated in this chapter or
otherwise provided by law shall be credited to the functional fund or funds
enumerated in this chapter, which are allocable to the purpose or class of pur-
poses most nearly related to the type of transactions from which the income
arose.”

It is our view that the anticipated income received by revenue sharing is
properly credited to the general fund of the municipality receiving such unan-
ticipated income. However, the provisions of the local budget law, particularly
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§24.9, Code of lowa, 1973, thereafter apply. Section 24.9 provides in pertinent
part:

“Budget estimates adopted and certified in accordance with this chapter
may be amended and increased as the need arises to permit appropriation and
expenditure during the fiscal year covered by such budget of unanticipated
cash balances on hand at the close of the preceding fiscal year and which cash
balances had not been estimated and appropriated for expenditure during the
fiscal year of the budget sought to be amended, and also to permit appropria-
tion and expenditure during the fiscal year covered by such budget of amounts
of cash anticipated to be available during such year from sources other than
taxation and which had not been estimated and appropriated for expenditure
during the fiscal year of the budget sought to be amended. Such amendments
to budget estimates may be considered and adopted at any time during the
fiscal year covered by the budget sought to be amended, by filing such
amendments and upon publication of the same and giving notice of public
hearing thereon in the manner required in this section. Within twenty days of
the decision or order of the certifying or levying board, such proposed amend-
ment of the budget shall be subject to protest, hearing on such protest, appeal
to the state appeal board and review by such body, all in accordance with the
provisions of section 24.27 to 24.32, inclusive, so far as applicable. . . .

Accordingly, proposed expenditures of unanticipated income for purposes
not included in the city budget should be presented at a public hearing and no
money should be spent unless the budget is amended as provided by law.

March 12, 1973

COUNTIES AND COUNTY OFFICERS: Zoning — Chapter 358A, Code of
lowa, 1973. Proposed legislation requiring that a majority of the members
of the county zoning commission and of the board of adjustment live out-
side the boundaries of a city or town does not violate constitutional prin-
ciples of “‘one man, one vote,” no taxation without representation or home
rule. (Nolan to Cusack, State Representative, 3/12/73) #73-3-8

The Honorable Gregory D. Cusack, State Representative: Reference is made
to your request for an opinion of the constitutionality of House File 3 as
amended relating to the appointment of members of the county zoning com-
mission and boards of adjustment. According to the proposed bill a majority
of the members appointed to such board or commission must reside within the
county but outside the corporate limits of any city or town.

In Mandicino v. Kelly, 1968, 158 N.W.2d 754, the lowa Supreme Court
looked at the powers of the Board of Supervisors and determined that they in-
cluded authority to make a substantial number of decisions that effect all
citizens whether they resided inside or outside the boundaries of a city or
town. Finding that the County Board of Supervisors possess such powers the
court held that such county boards are subject to the principle of one man, one
vote in the election of members. The court also said at page 761:

“We hold the apportionment standards which apply to states also apply to
those governmental units of the state that exercise general governmental func-
tions and powers delegated to them by the state and are designed to be con-
trolled by the voters of the geographic area served by the body; the county is a
governmental instrun.entality or division of the state and the board of super-
visors is the legislative body of the county. The board exercises legislative
powers delegated to it by the state; and the state may exercise its legislative
powers only in a legislative body apportioned on a population basis, any
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general elective municipal organ to which it delegates certain of its powers
must be subjected to the same basic constitutional requirement.”

Under Chapter 358A the powers of the County Zoning Commission are es-
sentially administrative. Section 358A.8 provides that the commission shall:

*“... Recommend the boundaries of the various original districts, and ap-
propriate regulations and restrictions to be enforced therein . .. Prepare
preliminary report and hold public hearings thereon before submitting its final
report; ... From time to time, recommend to the board of supervisors
amendments, supplements, changes or modifications [to the zoning
regulations and restrictions enacted by the board of supervisors].”

The Board of Adjustment also performs a nonlegislative function. Its ac-
tions are “‘quasi-judicial” although it is authorized by §358A.12 to adopt rules
in accordance with the provisions of any regulation or ordinance adopted by
the Board of Supervisors, its primary function as set out in §358A.15 is [1] to
hear and decide appeals from an administrative order enforcing the provisions
of the chapter, [2] to hear and decide special exceptions when required by or-
dinance and [3] to authorize variances in specific cases not contrary to the
public interest where literal enforcement of the provisions of the ordinance
would result in an unnecessary hardship. Inasmuch as neither board performs
an essentially legislative function nor are such individuals chosen to represent
any specific geographic area without regard to the population of such area,
there appears to be no violation of the one man, one vote principle.

Whether or not there is taxation without representation in the selection of
the membership of such boards on the basis of House File 3 as amended it is
dubious. It should be noted that the provisions of Chapter 358A pertaining to
county zoning apply only to “land and structures located within the county
but lying outside the corporate limits of any city or town”. (§358A.3, Code of
lowa, 1973). Thus, it is logical to require that at least a majority of the
members of the board be residents of the area affected. This is presumably a
reasonable classification. Similarly, since the actions of the county zoning
commission or the board of adjustment do not involve any question arising
from within the territorial limits of cities and towns, there could hardly be any
violation of home rule statutes.

Accordingly, looking at your specific request for consideration of the con-
stitutionality of H.F. 3 with particular attention to a possibility of (1) taxation
without representation, (2) violation of one man, one vote principles, or (3)
violation of home rule statutes, it is the opinion of this office that the proposed
legislation will meet the challenges to constitutionality which you have
presented.

March 12, 1973

COUNTIES AND COUNTY OFFICERS: Hospital bonds — §§347.8 and
453.1, Code of lowa, 1973. Proceeds of sale of county hospital bonds should
be invested pursuant to §347.8, Code of lowa, 1973, if so directed by the
board of supervisors, otherwise such proceeds should be deposited pursuant
to §453.1 (Nolan to Carr, Delaware County Attorney, 3/12/73) #73-3-9
Mr. E. Michael Carr, Delaware County Attorney: Reference is made to your

request for an interpretation of §347.8 of the 1973 Code of lowa, which

provides for investment of proceeds from the sale of hospital bonds:

“The county treasurer shall dispose of the bonds in the same manner as oth-
er county bonds, and the same shall not be sold for less than par with accrued
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interest. Upon the issuance of the bonds as herein authorized and the sale
thereof by the county treasurer the board of supervisors may direct the county
treasurer to invest the proceeds from the sale of said bonds in United States
government bonds which said proceeds, when so invested, and the accumula-
tion of interest on the bonds so purchased shall be used for the purposes for
which said hospital bonds were authorized; such investment when so made
shall remain in said United States government bonds until such time as in the
judgment of the board of supervisors it is deemed advisable to commence the
construction of said county hospital or in the case of an addition to an already
existing hospital until such time in the judgment of the board of hospital
trustees it is deemed advisable to commence the construction of such ad-
dition.”

You have submitted two questions with respect to the foregoing section as
follows:

“1.  Does this exclude the right to invest said funds in certificates of deposit
in local banks as provided for in Section 453.5 of the 1973 Code of lowa?

*2.  May proceeds referred to above be invested at a rate of interest higher
than that for which the bonds were sold until such time as actual construction
begins?”

When the word “may” is used in a statute without other directive, such
word is interpreted to imply an exercise of discretion rather than the mandate
of a duty. See §4.1(37), Code, 1973. In this instance §347.8 authorizes the
Board of Supervisors to direct the County Treasurer to invest the proceeds
from the sale of hospital bonds in United States government bonds until it is
deemed advisable to commence the construction of a county hospital or an ad-
dition thereto.

Unless the supervisors direct the treasurer to invest the proceeds pursuant to
§347.8, the treasurer would be authorized by §453.1 to invest such funds, sub-
ject to the limitations on deposit imposed by the board of supervisors in time
deposits at current interest rates.

Accordingly, investment of such funds in accordance with §453.5 is not
necessarily “‘excluded”, and the rate of interest on such deposit is not required
to be the same as that for which the bonds were sold.

March 12, 1973

STATE OFFICERS AND DEPARTMENTS: State Historical Society, gifts
and bequests. §§565.5 and 304.13, Code of lowa, 1973. Gifts and bequests to
the State Historical Society (except those given for historical markers) need
not be paid into the State Treasury but may be dealt with by the Society’s
governing board in such manner as may be deemed essential to the purposes
for which the gift or bequest was made. (Haesemeyer to Smith, State
Historical Society, 3/13/73) #73-3-11

Mr. W. Howard Smith: On behalf of the Board of Curators of the State
Historical Society, you have requested an opinion of the Attorney General
and state:

“An unresolved controversy has arisen as to whether the lowa law requires
that the State Historical Society turn over to the State Treasury all funds given
or bequeathed to it by individuals or groups for the use and benefit of the
Society, or whether under the applicable law, the Board of Curators of the
Society is free to control, invest and reinvest those funds as it deems best for
the Society. In view of the fact that the State Auditor has adopted the former
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view, the Board has authorized this request for your opinion as to the extent of
the Towa law in this regard. (See State Auditor’s Report for the year 1970-
1971).

“Due to two general bequests of some $250,000.00 to the State Historical
Society of Iowa, a trust fund was established at the lowa State Bank and Trust
Company in lowa City several years ago. The position taken by the State
Auditor is that under Section 304.13 of the 1971 Code, these funds should be
turned over to the State Treasury for investment. We do not agree for the
following reason.

“Prior to the enactment of Chapter 257, Laws of the 61st General Assembly
in 1965, (of which Section 304.13 is a portion) it appears the Board of Curators
of the Society, under the authority of Section 565.5 of the Code, possessed the
power and authority to invest funds not specifically directed as to use, which
were received by gift, “devise or bequest as it felt desirable and beneficial to
the Society. This section in part states, ‘gifts, devises, or bequests of property,
real and personal, made to any State institution for purposes not inconsistent
with the objects of such institutions, may be accepted by its governing board
and such board may exercise such powers with reference to the management,
sale, disposition, investment or control of property so given — as may be
deemed essential to its preservation and the purposes for which the gift was
made.’

" It seems to us that Chapter 257, Laws of the 61st G.A ., did not intend to
amend, diminish, or repeal the provisions of Section 565.5 of the Code. It does
appear Section 6 of Chapter 257, which the Code Editor placed in Chapter 304
of the Code, does in no way alter the existing law, but only relates to ‘gifts, ap-
propriations, and bequests made to establish and maintain’ a uniform official
historical marker system in this State.

“*An examination of Chapter 257, Laws of the 61st G.A., clearly reveals the
intent and purpose of this law. The title states, ‘An Act Granting the Board of
Curators of the State Historical Society The Authority To Establish a
Uniform Official Historical Marker System and to Provide an Appropriation
Therefor.” (Emphasis ours) Neither in this title nor in the Act is there anything
to indicate a legislative desire to restrict the power of the Board previously
granted the Board by Section 565.5 of the Code, to invest funds given the
Society for general use in conducting the affairs of this Society.

“It is therefore our conclusion that the provisions of Section 304.13 apply
only to gifts, appropriations or bequests given to establish and maintain
historical markers, and that it has no application to the power of the Board to
control or invest funds received by gifts or bequests from the general conduct
of Society business.

“It appears to us that the language granting power to the Board to control
and use funds received from such sources ‘in accordance with the wishes of the
donor, if expressed,” and directs, ‘funds received shall be paid into the State
Treasury and shall be paid out on order of the Board,’ refer only to those given
the Board for use in establishing and maintaining historical markers. It would
therefore appear that the above referred investment of $250,000.00 in a trust
fund in a local Bank does not conflict with any applicable law in lowa, and
that this investment is legal and proper and, “The Board of Curators of the
State Historical Society of Jowa prays that it be advised as to the law in this
regard.

“One other feature of this area of the law which gives us concern and upon
which we desire advice is whether Section 304.13 requires said Board to trans-
fer the funds received by the Society from the sale of memberships in the
Society to the State Treasury.
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“We must first point out that these funds are not obtained from the sale of
publications or books, but this is simply a manner of joining the Historical
Society. True, books and publications are often given to members as gifts, but
no agreement exists that such are included in the membership fee.

“QOur question then is, are the funds obtained from these membership dues
to be sent to the State Treasury, or are they subject to the investment, control,
management, and disposition of the Board of Curators as it deems proper for
the benefit of the Society.”

In our opinion, the State Historical Society is only required to pay over to
the State Treasury gifts and bequests given for the establishment and
maintenance of historical markers and gifts and bequests for other purposes
may be retained by the Society and utilized as provided by §565.5 of the Code.
Prior to the enactment of Chapter 257 in 1965, 61st G.A ., there was no ques-
tion as to the Society’s powers with respect to the management, sale, disposi-
tion, investment and control of property given to it because of the provisions
of §565.5 which you set forth in your letter to us. Such chapter 257 consists of
seven sections, the last being an appropriation of $10,000 for the 1965-66 bien-
nium. The first six sections were placed by the Code Editor in the sound exer-
cise of his discretion in Chapter 304 of the Code as §§304.8 through 304.13.
Looking at §304.13 as it appears in the Code, one gains the impression that all
gifts and bequests to the State Historical Society are to be placed in the State
Treasury:

“The board of curators may accept gifts, appropriations, and bequests and
shall use such gifts, appropriations, and bequests in accordance with the wish-
es of the donor if expressed. Funds received shall be paid into the state
treasury and shall be paid out on order of the board. All state boards, com-
missions, departments and institutions are directed to cooperate with the
board in the performance of its duties. The board may accept the aid, support,
and co-operation of county, city, and town agencies and of any person in ex-
ecuting board projects.”

However, when one looks at the Session Laws, it is evident that what is now
§304.13 was intended merely to apply to gifts and bequests given for historical
markers. For example, Chapter 257 is en.itled as: “AN ACT granting the
board of curators of the state historical society the authority to establish a uni-
form and official historical marker system, and to provide an appropriation
therefor.” The explanation on the bill merely stated:

“The purpose of this bill is to establish a historical marker commission,
* * *7

Nowhere in Chapter 257 is there any mention of Chapter 304 of the Code.
The decision to codify Chapter 257 as part of Chapter 304 was one which was
made by the Code Editor and would appear to be in all respects quite logical.
However, we cannot conclude from the foregoing that the Society’s powers to
deal with gifts and bequests to it was changed in any way except that gifts and
bequests for historical markers would have to go into the State Treasury. The
same reasoning would have to apply to memberships and unless they were to
be given with the proviso that they be used for historical markers, §304.13
would not operate to require them to be paid into the State Treasury.

March 13, 1973
COURTS: Appointment of Counsel — Absent a knowing and intelligent
walver, no person may be imprisoned for any offense without the represen-

tation of counsel at his trial. (Blumberg to Kemp, Cedar County Attorney,
3/13/73)  #73-3-10
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Mr. Edward W. Kemp, Cedar County Attorney: We are in receipt of your
opinion request of July 12, 1972, regarding counsel for indigents in mis-
demeanor cases. You specifically asked:

“I. If a justice of the peace or similar judicial officer thinks that there is a
possibility that he might impose a jail sentence on the accused, must the ac-
cused be afforded a court appointed attorney if indigent? Or does the mere fact
that a statute provides for a )ail sentence in the alternative to a fine require that
an attorney be appointed?”

“2. If a judicial officer fines an accused, and the accused lacks the suf-
ficient funds to pay the fine, is the judicial officer prohibited from in-
carcerating the accused if said accused is indigent and was not represented by
court appointed counsel?”

*“3. Certain misdemeanors carry mandatory jail sentences (e.g. Section
321.218 of the 1971 Code of Iowa). In such cases must an indigent be afforded
a court appointed attorney?”

“4, Finally, in all circumstances in which such attorney must be ap-
pointed, what guidelines for indigency should be applied, and who should
make the appointment?”

In the recent case of Argersinger v. Hamlin, 92 S.Ct. 2006, the United States
Supreme Court held that no jail sentence may be imposed upon a person in a
trial for any offense unless the accused is represented by counsel, absent a
waiver. In response to your first question, Mr. Justice Douglas stated, citing to
Application of Stevenson, 254 Or. 94, 458 P.2d 414, 419 (92 S.Ct. 2012, 2013):

“We hold, therefore, that absent a knowing and intelligent waiver, no per-
son may be imprisoned for any offense, whether classified as petty, mis-
demeanor, or felony, unless he was represented by counsel at his
trial.” (Emphasis added)

In addition, Mr. Justice Douglas stated (92 S.Ct. at 2014):

“Under the rule we announce today, every judge will know when the trial of
a misdemeanor starts that no imprisonment may be imposed, even though
local law permits it, unless the accused is represented by counsel. He will have
a measure of the seriousness and gravity of the offense and therefore, know
when to name a lawyer to represent the accused before the trial starts.”
It is apparent from this language that it is within the court’s discretion, based
upon the court’s knowledge of the facts, when to appoint counsel. The thrust
of the opinion seems to be that it is the facts of the case as to the possibility of
a jail sentence being imposed that is controlling, not that a jail sentence is
provided in the alternative by a statute. And, in no event may a person be im-
prisoned for any offense, absent a waiver, if not represented by counsel.

In answer to your second question, the cases of Tate v. Short, 1971, 401 U.S.
395, 91 S.Ct. 668, 28 L.Ed.2d 130 and State v. Snyder, 1972, 203 N.W .2d 280
(Towa) are helpful. In Tate, the United States Supreme Court held that im-
posing a jail sentence on an accused because he was too poor to pay the fine
imposed “‘worked an invidious discrimination’ on indigents, and therefore
violated the Equal Protection Clause. The Snyder case holds similarly and
contains a vast discussion of this theory with reference to several other
opinions. The point to be gleaned from these cases is that the courts refrained
from expressly applying these cases to those situations where there is a willful
refusal to pay the fine or the non-payment of the fine after a reasonable alter-
native has been set forth. The Court in Tate, cited with approval in Snyder,
heid (401 U.S. at 400-401, 91 S.Ct. at 672, 28 L.Ed. 2d at 134-135):
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“We empbhasize that our holding today does not suggest any constitutional
infirmity in imprisonment of a defendant with the means to pay a fine who
refuses or neglects to do so. Nor is our decision to be understood as precluding
imprisonment as an enforcement method when alternative means are un-
successful despite the defendant’s reasonable efforts to satisfy the fines by
those means; the determination of the constitutionality of imprisonment in
that circumstance must await the presentation of a concrete case.”

Thus, the implications of these cases is that the imprisonment of an indigent
for a mere non-payment of a fine is a violation of the Equal Protection Clause.
However, reasonable alternatives must be set up, and the failure to satisfy
these alternatives or the willful refusal to pay the fine, because they are not
covered by Tate, Snyder and other similar cases, may still result in imprison-
ment. Such a determination would have to be based, however, on the in-
dividual fact situations.

Your question goes farther than this. It asks whether an attorney must be
present if the indigent is imprisoned for failure to pay the fine. Keeping in
mind that the reasoning set forth in the previous paragraph applies here, the
question becomes how far Argersinger is to be applied. Argersinger deals with
the initial imposition of a sentence, whereas Tate and Snyder concern the ad-
ministration of that sentence. However, we do not feel that such a distinction
means that Argersinger does not apply. Assuming that imprisonment is a
viable alternative for failure to comply with reasonable alternatives to a fine or
a willful refusal to pay or comply, it matters not whether that imposition or
imprisonment is part of the original sentencing procedure or is a totally new
one, for Argersinger would apply in both instances. By stating that no person,
absent a waiver, may be imprisoned for any offense, the Court in Argersinger
made no distinction as to which types of actions it applied to. We believe that
the Court intended Argersinger to apply in all instances where a person is im-
prisoned. Therefore, at that point of the proceedings where a person is to be
imprisoned for failure to comply with reasonable alternatives, or refuses to
comply, an attorney must be present if not waived.

In anser to your third question, an attorney must be appointed or present if
a mandatory jail sentence is required unless the defendant knowingly and in-
telligently waives his right to counsel. This is an agreement with our answer to
your first question.

With respect to your last question, there are no set rules for determining in-
digency in this State. However, in Bolds v. Bennett, 1968, 159 N.W .2d 425, the
Towa supreme court listed some guidelines which a trial court should employ
to aid in determining indigency. They are (159 N.W.2d at 428). Ready
availability of (1) real or personal property owned; (2) employment benefits;
(3) pensions, annuities, social security and unemployment compensation; (4)
inheritances; (5) number of dependents; (6) outstanding debts; (7) seriousness
of the charge; and (8) any other valuable resources not previously mentioned.”
The courts of this state, as indicated in numerous cases, exercise discretion in
appointing counsel. It is the trial court that appoints the counsel when
necessary.

March 13, 1973

CORPORATIONS — Reinstatement — §496A.130, Code of lowa, 1973. A
corporation whose charter was legally cancelled for failure to file annual
reports, may, in the discretion of the Secretary of State, be reinstated after



79

the five year period in which reinstatement is mandatory upon application
filing of reports and the payment of fees and penalties. (Nolan to Synhorst,
Secretary of State, 3/13/73) #73-3-12

The Honorable Melvin D. Synhorst, Secretary of State: Reference is made to
your recent request for an official opinion on the question of whether or not
the Secretary of the State of lowa has legal power discretion to grant re-
instatement of a corporation legally canceled under the provisions of
§496A.130, Code of lowa, 1973, at a point in time more than five years from
the date of the issuance of the certificate of cancellation.

The Code section in question provides in pertinent part as follows:

“The secretary of state may cancel the certificate of incorporation of any
corporation that fails or refuses to file its annual report for any year prior to
the first day of October of the year in which it is due or fails to pay prior to the
first day of October any fees or penalties prescribed by this chapter by issuing
a certificate of such cancellation at any time after the expiration of thirty days
following the mailing to the corporation of notice of the certification to the at-
torney general of the failure of the corporation to file such annual report or
pay such fees and penalties as required by section 496A.92, provided the cor-
poration has not filed such annual report or paid such fees and penalties prior
to the issuance of the certificate of cancellation. Upon the issuance of the cer-
tificate of cancellation, the secretary of state shall send the certificate to the
corporation at its registered office and shall retain a copy thereof in the per-
manent records of his office.

“Upon the issuance of the certificate of cancellation, the corporate existence
of the corporation shall terminate, subject to right of reinstatement as herein
provided, and the corporation shall cease to carry on its business, except in-
sofar as may be necessary for the winding up thereof or for securing reinstate-
ment and the right of the corporation to the use of its name shall cease and
such name shall thereupon be available to any other corporation or foreign
corporation or for reservation, registration or use as a trade name as provided
in this chapter. The cancellation of the certificate of incorporation shall not
take away or impairr any remedy available to or against such corporation, its
directors, officers or shareholders for any right or claim existing or any liabili-
ty incurred prior to such cancellation, but no action or proceeding thereon
may be prosecuted by such corporation until it shall have been reinstated. . . .
A copy of the certificate of cancellation, certified by the secretary of state,
shall be taken and received in all courts as prima-facie evidence of the
cancellation of the certificate of incorporation as stated therein.

“If the certificate of incorporation of a corporation has been canceled by the
secretary of state as provided in this section for failure to file an annual report,
or failure to pay fees or penalties, such corporation shall be reinstated by the
secretary of state at any time within five years following the date of the
issuance by the secretary of state of the certificate of cancellation upon:

“1. The delivery by the corporation to the secretary of state for filing in his
office of an application for reinstatement, . ..”

All that is set out above is susceptible to two interpretations as far as
reinstatement is concerned. First, we think it can be read to provide a man-
datory duty on the part of the Secretary of State to reinstate any company
which makes application for reinstatement and then files the required reports
and pays its penalties and fees within the five year period in compliance with
the provisions of this section after which the power to reinstate such company
is discretionary with the secretary. On the other hand, this language might be
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read to preclude all reinstatements unless application is made within the five
year period specified. It is our view that the first of these two interpretations is
preferable. When the Iowa Business Corporation Act (Ch. 496A, Code of
Towa, 1973) was enacted in 1959 (58 G.A., Ch. 321), the language authorizing
the Secretary of State to cancel the certificate of incorporation as it now
appears in §496A.130 was not a part of the original act. This language was
added by the 60th General Assembly in 1963 (60 G.A., Ch. 287) to give the
secretary greater enforcement power.

It is well settled in Iowa that the Secretary of State has broad discretionary
powers to approve any documents submitted to him. Such power is stated in
Code §496A.134 as follows:

“The secretary of state shall have the power and authority reasonably
necessary to enable him to administer this chapter efficiently and to perform
the duties therein imposed upon him.”

In a recent case in the Federal District Court for the Southern District of
Towa, the court observed that there appeared to be no cases construing the
portions of §496A.130 in question here. The court then observed that the
“whole tenor of the applicable portions of the section is that reinstatement was
intended to provide for uninterrupted corporate existence when the required
reports had been filed and the fees and penalties paid”. Stutzman Feed Service,
Inc. v. Todd & Sargeant, Inc., S.D. lowa, 1972, 336 F.Supp. 417, 418. While
this case involved an automatic reinstatement within the five year period after
the notice of cancellation, it is, we believe, indicative of the view of the court
that every presumption is to be indulged in favor of the continuation of legal
existence of a corporation after it has gone into operation. The statute in ques-
tion does not require cancellation, it merely authorizes such. Forfeiture of a
corporate charter is a harsh procedure and in the absence of a plain statutory
requirement it should be granted only where it appears that the public interest
demands such forfeiture. State ex rel Robbins v. Selzburg Grain and Lumber
Co., 1952, 243 lowa 734, 53 N.W.2d 143.

In view of all the above, this office is of the opinion that your question may
be answered affirmatively.

March 14, 1973

COUNTIES AND COUNTY OFFICERS: Medical Examiner — §339.13,
Code of lowa, 1973. lowa law does not permit the County Medical Examin-
er to send a body of a deceased person to another state for autopsy. (Nolan
to Erb, Floyd County Attorney, 3/14/73) #73-3-13

Mr. James A. Erb, Floyd County Attorney: This letter is written in response
to your request for an Attorney General’s opinion on the question of whether
autopsies performed by the Mayo Clinic in Rochester, Minnesota, upon
written request of the Floyd County Medical Examiner, are legal. Your letter
states that the procedure of sending the body out of state for autopsy is
followed because Floyd County does not have the necessary equipment to per-
form an adequate autopsy, and the Mayo Clinic provides the nearest and best
such facilities. Further, you state that the request for such autopsy is made
only after the medical examiner has had a chance to observe the body and
ascertain the available facts surrounding the death.
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[t is our view that the present law of this state prohibits such procedure. We
have carefully read pertinent provisions of §339.13, Code of lowa, 1973, which
states:

“It shall be unlawful to cremate, bury, or send out of the state the body of a
deceased person when death occurred in a manner specified in §339.6, until a
medical examiner shall certify in writing that he has viewed the body and has
made personal inquiry into the cause and manner of death and that all
necessary autopsy or postmortem examinations have been completed.”

It appears that medical examiners in certain other border counties have
utilized the services of pathological laboratories in adjoining states but have
severed the part of the body to be examined in the laboratory rather than send-
ing the corpse. The medical examiner may use the laboratory report in mak-
ing the autopsy. Section 339.3. However, the county medical examiners can in
no way contract away the specific duty imposed upon them by statute. 1962
OAG 134-135. Accordingly, it is improper to send a dead human body out of
this state for autopsy.

March 14, 1973

CONSERVATION: State park boundary fences — Chapter 113, Code of
Towa, 1973. State is responsible for erecting and maintaining proper fence
along all boundary lines of Wild Cat Den State Park pursuant to provision
in the deed to a portion of the park land. (Peterson to Priewert, Director
Iowa State Conservation Commission, 3/14/73) #73-3-14

Fred A. Priewert, Director, lowa State Conservation Commission: Receipt is
hereby acknowledged of your request for an opinion of the Attorney General
as follows:

The State Conservation Commission requests an opinion on the State’s
responsibility to construct and maintain boundary fences at Wild Cat Den
State Park where no obligation exists in the property deeds.

In the early development of Wild Cat Den State Park the entire Park was
fenced by the Federal Government through the Civilian Conservation Corps
(CCC) of the early 1930’s. The Federal Government assumed all fencing costs.
There were no fencing agreements made at that time. At least there are none in
the State Conservation Commission files and the adjoining landowners have
been unable to produce any.

Through the years the Park Officer has done most of the repairs on this
fence. The damage to the fence was usually caused by trees falling from the
park onto the fence. Most of the land adjoining the park was either pasture or
agricultural land.

After forty years the fence has reached the place where it is no longer
repairable and must be replaced. The adjoining landowners feel that since the
State has done most of the repairs to this fence through the years they are
responsible for its replacement.

Attached are copies of the warranty deeds for the ownership of the land at
Wild Cat Den State Park. Some of the deeds do stipulate that the State is
responsible for the boundary fence line. We are honoring those and there is no
conflict with these adjoining landowners. Because we are required by deed to
maintain the fence line of some landowners, the remaining landowners feel
that we should also be required to maintain the boundary fence and replace it
between their property and the State.
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A property plat is also attached showing in red the boundary fences being
maintained as stipulated in the deeds.”

Determinative of the issue of responsibility for said park fences is a condi-
tion in the deed to a portion of the park land from Emma C. Brandt and Clara
L. Brandt to the State of lowa. Said deed recites consideration of one dollar
($1.00) and other considerations and lists various conditions relating to the
acquisition, use and name of the park area, among which are conditions
specifically relating to fencing as follows:

“(7) That the State of lowa shall erect and maintain proper fences along
all boundary lines of the Park Area, including division lines between the Park
Area and land of Emma C. Brandt and Clara L. Brandt.

*“(8) That the State of lowa shall take possession of said Park Area and
proceed to fence and otherwise improve said Park Area commencing with the
date of the delivery of this deed.”

Section 113.13, Code of lowa, 1973, gives effect to agreements relating to
partition fences as follows:

“113.13 Orders and agreements — effect. Any order made by the fence
viewers, or any agreement in writing between adjoining landowners, when
recorded in the office of the recorder of deeds, as in this chapter provided,
shall bind the makers, their heirs, and subsequent grantees.”

We are of the opinion that, as either a contractual responsibility or a fencing
agreement, imposed by provision in the deed to a portion of the park land, the
State is responsible for erecting and maintaining a proper fence along all
boundary lines of Wildcat Den State Park.

March 15, 1973

SCHOOLS: Nonresident Tuition — §§282.1, 282.20, 285.11, Code of lowa,
1973. A school district which waivers the right to collect tuition from a non-
resident pupil must provide equal treatment to all other nonresident pupils
enrolled in its schools. (Nolan to Freeman, State Representative,
3/15/73) #73-3-15

The Honorable Dennis L. Freeman, State Representative: This will
acknowledge receipt of your letter requesting an Attorney General’s opinion
interpreting §282.1 of the 1973 Code of lowa. The parents of a child in your
district live in the Newell School District but because of problems of bus
routes have elected to send their child to school in Albert City. The Albert City
school bus does not go out of its way to pick up this child. You ask whether
the Albert City School Board can accept this student without charging him
tuition.

Section 282.1 provides:

“Persons between five and twenty-one years of age shall be of school age. A
board may establish and maintain evening schools for all residents of the cor-
poration regardless of age and for which no tuition need be charged. Nonresi-
dent children and those sojourning temporarily in any school corporation may
attend school therein upon such terms as the board may determine.”

In 1911-12 OAG, at page 539, a former Attorney General advised that a
school district could waive any right it might have under the law to collect tui-
tion where the exercise of such right might be construed to prevent a child
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from receiving an education. However, if it is clear that the parents of a non-
resident child are well able to pay the tuition for the child, an action of the
board requiring that such child pay tuition in order to attend the public school
is entirely legal.

A school board cannot discriminate in the matter of tuition which it charges
pupils for the same school advantages. 1928 OAG 368. If the school board
waives its right to collect tuition from one nonresident child, it should do the
same for all nonresident children attending its schools. Section 282.20 requires
such equal treatment by providing the following:

*“. . . It shall be unlawful for any school district to rebate . . . any portion of
the tuition collected or to be collected or to authorize or permit such pupils to
receive at the expense of the district, directly or indirectly, any special compen-
sation, benefit, privilege, or other thing of value that is not and cannot legally
be made available to all other pupils enrolled in its schools.”

The fact that the school bus route does not go out of its way to pick up such
child does not affect our determination, since under §285.11 school boards in
districts operating buses may “transport nonresident pupils who attend public
school . . . who are not entitled to free transportation provided they collect the
pro rata cost of transportation from the parents”.

March 19, 1973

CONSTITUTIONAL LAW: Appropriations, transfers. Article 111, §24,
Constitution of lowa; §8.39, Code of Iowa, 1973. A statute which authorizes
the Comptroller with the approval of the Governor to transfer funds within
an agency from one purpose to another or to transfer funds from the ap-
propriation of one agency to the appropriation of another is not un-
constitutional. (Haesemeyer to Crabb, State Representative,
3/19/73) #73-3-16

The Honorable Frank Crabb, State Representative: In reply to your letter of
February 15, 1973, you have asked for an opinion of the Attorney General on
the question of whether or not §8.39, Code of Iowa, 1973, is constitutional.

Such §8.39 provides:

“No appropriation nor any part thereof shall be used for any other purpose
than that for which it was made except as otherwise provided by law; provided
that the governing board or head of any state department, institution, or agen-
cy may, with the written consent and approval of the governor and state
comptroller first obtained, at any time during the biennial fiscal term, partially
or wholly use its unexpended appropriations for purposes within the scope of
such department, institution, or agency.

“Provided, further, when the appropriation of any department, institution,
or agency is insufficient to properly meet the legitimate expenses of such
department, institution, or agency of the state, the state comptroller, with the
approval of the governor, is authorized to transfer from any other department,
institution, or agency of the state having an appropriation in excess of its
necessity, sufficient funds to meet that deficiency.”

This section in its present form has been in the Code since 1941 (Chapter 62,
§5, 49th G.A.) and has been used on various occasions since then by successive
governors and comptrollers presumably with legislative knowledge and ac-
quiesence. Indeed this department in the past has been the recipient of
transfers under §8.39 to enable it to perform its duties under the law. In 1966
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while Attorney General Scalise was in office, $40,000 was transferred to the
Attorney General’s budget. More recently in 1972 $74,562 was transferred and
in 1973 $123,500 was added to the appropriation to the Department of Justice.

Presumably your question concerning the validity of §8.39 arises because of
the constitutional provision concerning appropriations found in Article I1I,
§24.

Such Article 111, §24, Constitution of Towa, provides:

“No money shall be drawn from the treasury but in consequence of ap-
propriations made by law.”

Y our question, then, centers around whether or not §8.39 amounts to an un-
constitutional delegation of the Executive branch of the Legislative power to
make appropriations.

It is to be observed that there are essentially two parts to §8.39. The first
paragraph involves intra-agency transfers and allows an agency head with the
consent and approval of the Governor and State Comptroller to use a portion
of the appropriation to his department for a purpose other than that for which
it was made so long as it is within the scope of the department, institution or
agency. In an earlier opinion of the Attorney General involving a question as
to the authority of the Comptroller and Governor to transfer a portion of
funds appropriated for the operating costs of the Law Enforcement Academy
to its capital appropriation, we concluded that this first paragraph of §8.39
was constitutional and that therefore the transfer could be made. 1968 OAG
859. This was consistent with an earlier opinion of the Attorney General, 1930
OAG 155, in which the Attorney General said it was proper for the Board of
Control to use part of an appropriation for construction of water facilities at
an institution under the Board’s control to supplement an appropriation for
water facilities at another institution under its control. In a subsequent opin-
ion of the Attorney General, 1970 OAG 663, we did conclude that no funds
could be transferred from the portion of the primary road fund appropriated
for highway construction to the support and maintenance portion of the
primary road fund under §8.39 but that was because of a special statute deal-
ing with the situation.

We believe the 1932 and 1968 opinions reached the correct conclusion as to
the first paragraph of §8.39 and that such paragraph is constitutional.

On the question of the constitutionality of the second paragraph of §8.39,
we would point out that the 1970 opinion of the Attorney General previously
referred to does contain the following language:

“As a general rule funds may be transferred from one department to
another whenever the appropriation of one department is insufficient to
properly meet legitimate expenses of such department. This transfer of funds,
however, must be made by the State Comptroller with the approval of the
Governor, all as required by §8.39 of the Code of Towa, 1966.”

While the lowa Supreme Court has never directly come to grips with the
question of the constitutionality of §8.39, there is some indication in Prime v.
McCarthy, 1894, 92 Towa 569, 61 N.W. 220, that the Court would deal liberal-
ly with Legislative delegations of authority to disperse funds. In the Prime
case, the statute in question granted to the Executive Council authority to pay
“such other and necessary and lawful expenses as are not otherwise provided
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for” and provides that “warrants drawn therefor be paid by the Treasurer of
the State.”” The Court found that this was sufficient authorization for the pay-
ment of certain expenses incurred by the National Guard in sending eight
companies of men to Pottawattamie County to deal with the group known as
Kelly's Army.

In asserting that an emergency transfer of funds provision is constitutional,
the author of Statutes, 14 Towa L. Rev. 369, 370 (1920) stated:

“As it is obvious that a deficiency cannot be foreseen, and that when it
arises legislative action is likely to be impossible, it seems entirely proper that
some agency should be provided to remedy the situation. One of the primary
functions of the Executive Council being the conduct of the affairs during the
adjournment of the legislature, the delegation of the power to it seems entirely
appropriate unless other constitutional restrictions intervene.”

This reasoning approximates that of other jurisdictions holding statutes
similar to Towa’s constitutional.

The most significant case in the area of emergency appropriations dealt with
a Wisconsin provision identical in effect to Towa’s.

The Wisconsin Statute, (Wisconsin Code section 20.74) read:

“There is annually appropriated such sums as may be necessary, payable
from any moneys in the general fund or other available funds not otherwise ap-
propriated, as an emergency appropriation to meet operating expenses of any
state institution, department, board, commission or other body for which suf-
ficient money has not been appropriated to properly carry on the ordinary
regular work. No moneys shall be paid out under this appropriation except
upon the certification of the governor, secretary of state and state treasurer
that such moneys are needed to carry on the ordinary regular work of the in-
stitution, department, board, commission or other body for which the moneys
are to be used and that no other appropriation is available for that pur-
pose.” (Emphasis added)

State v. Zimmerman, 1924, 183 Wisc. 132, 197 N.W. 823, interpreted this
provision as operative on the contingency of failure of funds and not void as a
delegation of the legislative power of appropriation. The state constitutional
provision (Art. 8) provided: “No moneys shall be paid out of the treasury ex-
cept in pursuance of an appropriation by law.” See 197 N.W. at 831. [The
lowa constitutional provision reads similarly: “No money shall be drawn from
the treasury but in consequence of appropriations made by law.” See Art. I1I,
§24). It was further held (197 N.W. at 826) that legislative discretion in allow-
ing these expenditures by the executive was not to be controlled by the courts
in the absence of a constitutional violation. Relying on reasoning similar to
that used in 1970 OAG 859 lowa as to the absence of challenges to statutes of
this type, the court concludes that there are few dangers in surrendering con-
trol of funds to the executive in view of safeguards that (1) appropriations can
be made by the executive for public purposes only, (2) the purpose of the fund-
ing is to carry on the regular work of the agency or institution [or as worded in
lowa Code §8.39 *‘to properly meet the legitimate expenses of such
department.”], and (3) the appropriation is to be made only when funds on
hand are clearly insufficient. The above safeguards are present in the Iowa
statute as well.

In addition to Wisconsin, the Courts of a number of other states have up-
held statutes similar to §8.39 of the lowa Code. In Utah, in Chez v. Utah State
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Building Commission, Utah 1937, 74 P2d 687, a statute was upheld which
provided ““the governor shall have authority to reduce or transfer items or
parts thereof within any appropriation, or eliminate any appropriation made
herein, or transfer any appropriation or part thereof to the general
fund.” (Emphasis added)

A Vermont statute authorizing an emergency board “‘to appropriate
moneys in addition to the sums herein provided, for any department or
endeavor of the state” was upheld in State Highway Board v. Gates, Vermont
1938, 1 A2d 825. In California the statute provided that “if the funds
designated in the appropriations bill are insufficient, an emergency fund has
been provided in the general appropriations bill, the administration of which
is committed to the discretion of the Department of Finance.”” Raymond v.
Christian, 138, 24 Cal. App.2d 92, 74 P2d 536. In Commonwealth v. Johnson,
Ky. 1942, 166 S.W.2d 409, the Court in upholding that state’s statute said,
... certainly the legislature would not be required to anticipate every item
for which it might become necessary to expend money in the course of the
operation of the affairs of the State.” Other cases along the same lines as those
we have discussed above are: Crane v. Frohmiller, Ariz. 1935, 45 P2d 955;
Hocker v. Parkin, Ark. 1962, 357 S.W.2d 534; In re: Opinion of the Justices,
Mass. 1939, 19 N.E.2d 807; LePage v. Bailey, W.Va, 1933, 170 S.E. 457.

The only successful attacks on the constitutionality of provisions granting
emergency powers of appropriation to the executive have been in line with
Peabody v. Russell, 1922, 302 L. 111, 134 N.E. 150, where the state constitution
required that appropriation bills specify the object and purposes for which ap-
propriations are made before a sum may be apportioned between governmen-
tal departments. The Illinois constitution provided:

*“No money shall be diverted from any appropriation made for any purpose,
or taken from any fund whatever, either by joint or separate resolution.”

This case is not applicable in some states, like lowa, without such a con-
stitutional provision.

We must also be cognizant of the well settled presumption of the con-
stitutionality of legislative acts. As we said in 1968 OAG 132 at 139:

“Declaring an act of the legislature unconstitutional is a ‘delicate function.’
Miller v. Schuster, 1940, 277 Towa 1005, 289 N.W. 702. It is well settled that a
statute is presumed to be constitutional. The presumption is strong and the
courts will not declare an act of the legislature unconstitutional unless the con-
clusion is unavoidable. They will do so then only when the violation is clear,
plain, palpable and free from doubt. The lowa court has even gone so far as to
say that a person challenging the constitutionality ‘‘has the burden of negativ-
ing every conceivable basis which might support it. Dickinson v. Porter, 1948,
240 Towa 393, 35 N.W.2d 66. Where a statute is fairly open to two construc-
tions, one of which will render it constitutional, and the other doubtful, or un-
constitutional, the construction upon which it may be upheld will be adopted.
Eyesink v. Board of Supervisors of Jasper Co., 1941, 229 lowa 1240, 296 N.W.
376. If any reasonable state of facts can be conceived which will support con-
stitutionality, it will be sustained. An attacker must negative every possible
hypothesis of constitutionality. Lewis Consolidated School District v. Johnston,
1964, 256 Towa 236, 127 N.W.2d 118.”

In view of the foregoing, it is our opinion that both the first and second
paragraphs of §8.39 are constitutional and do not amount to an unlawful
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delegation of legislative authority to make appropriations. In the normal
situation, the appropriations would already have been made and the only
authority conferred would be to make transfers between or among them utiliz-
ing the guidelines given in §8.39 to wit, that on one hand there is an insufficient
appropriation to properly meet legitimate expenses and on the other hand that
there is an excess in another appropriation.

It should be borne in mind that we are here dealing only with the con-
stitutionality of transfers under §8.39 between existing appropriations. We are
not dealing, as we were in 1968 OAG 132 with an attempt to utilize §8.39 to
fund a newly-created agency.

March 20, 1973

ELECTIONS: Municipal elections, special charter city, ward or precinct lines.
§849.1, 49.3, 49.5, 363.7, 363.8, 420.126-420.138, Code of Iowa, 1973. The
city of Davenport, a special charter city, may not eliminate election
precincts altogether nor may it establish precincts for municipal elections
different from those established for other elections. (Haesemeyer to
Higgins, State Representative, 3/30/73) #73-3-17

The Honorable Thomas J. Higgins, State Representative: Reference is made
to your letter of February 26, 1973, in which you state:

“The city of Davenport proposes to remap the city for the 1973 municipal
election by (1) re-drawing the ward lines and (2) eliminating precincts and
precinct designations in favor of designated voting places in each ward. The
ward lines will, of course, cross legislative district lines as allowed by statute.

“I believe this proposal is constitutional but in behalf of the City Council
and the Mayor of Davenport I would like to request an opinion from you on
the following question:

‘May a municipality alter its ward boundaries and eliminate precincts or
precinct designations so long as it provides designated voting places within
each ward; and if so, what then becomes the status of persons previously
elected as precinct committeemen?’”

Sections 49.1, 49.3 and 49.5, Code of Iowa, 1973, provide respectively:

*49.1 Elections included. The provisions of this chapter shall apply to all
elections known to the laws of the state, except school elections.”

“49.3 Election precincts. Election precincts shall, except as otherwise
provided, be as follows:

“l. Each township when there is no part of a city therein.

“2.  The portion of a township outside the limits of any city.

“3.  Such divisions of cities as may be fixed by the council by ordinance.
“4. Each incorporated town, for town elections.”

“49.5 City precincts. The council of a city may, from time to time, by or-
dinance definitely fixing the boundaries, divide the city into such number of
precincts as will best serve the convenience of the voters.

*“Election precincts shall be of as nearly equal population as possible within
the limitations of reliable data on the populations of various parts of such city,
and the boundaries of each precinct shall follow the boundaries of areas for
which official population figures are available from the most recent federal
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decennial census. A city having a population of more than three thousand five
hundred shall cause the federal decennial census to be taken on a block-by-
block basis and shall preserve block statistics. Every precinct shall be con-
tained wholly within an existing legislative district. No election precinct shall
have a total population in excess of three thousand five hundred, as shown by
the most recent federal decennial census, except that:

“l. If in any area of the city it is not possible to devise a contiguous
precinct having a population of less than three thousand five hundred by the
most recent federal decennial census, because one or more of the smallest pop-
ulation units for which census data are available are composed of noncon-
tiguous territory, the city council may utilize other reliable and documented
indicators of population distribution in establishing precincts within that area.

“2. Where an unavoidable conflict arises between the requirements of this
section relating to population of precincts and the requirement that each
precinct be contained wholly within an existing legislative district, the latter
requirement shall take precedence.

“The council shall make any changes necessary to comply with this section
no earlier than July 1 and not later than December 31 of each year immediate-
ly following a year in which the federal decennial census is taken, unless the
general assembly by joint resolution establishes different dates for such com-
pliance. Any or all of the publications required by section 49.11 may be made
after December 31 if necessary.

“If the council fails to fix election precinct boundaries by the deadlines es-
tablished pursuant to this section, the state commissioner of elections shall fix
or cause to be fixed the boundaries as soon as possible. Expenses incurred by
the state commissioner of elections shall be assessed to the city and paid by the
city.

“The state commissioner of elections may request the services of personnel
of the legislative service bureau and material available to the legislative service

bureau for the purpose of fixing the boundaries of election precincts as
provided in this section.

“Nothing in this section shall prohibit a city council which has complied
with the applicable requirements of this section by December 31 of any year
following a year in which the federal decennial census is taken, from thereafter
changing the boundaries of any precinct in the manner and within the
limitations provided by this section, at any time prior to or during the year in
which the next federal decennial census is taken, if the council concludes that
the changes in precinct boundaries are necessary to best serve the voters
affected.

“The state commissioner of elections shall be notified when precinct boun-
dary lines are changed and a map delineating the new boundary lines
supplied.”

It is clear from §49.5 that certain requirements are laid down by law with
respect to city election precincts. They must be of as nearly equal population
as possible, they must follow the boundaries of areas from which official pop-
ulation figures are available, each precinct must be contained wholly within an
existing legislative district and no election precinct may have a population in
excess of three thousand five hundred. We do not think that the use of the
word “may” in the first paragraph of §49.5 furnishes any authority to a city to
totally dispense with election precincts. To place this construction on the
statute would be in direct conflict with manifest purpose of the rest of the sec-
tion and in direct conflict with the provisions authorizing the state com-
missioner of elections to fix or cause to be fixed the boundaries of election
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precincts if a city council fails to fix them by the deadlines established pur-
suant to §49.5. Also, the elimination of election precincts would make
numerous other sections of the Code inoperable. For example, §49.9 provides
that no person shall vote in any precinct other than that of his residence.
§49.11 requires the council to number or name the precincets established and
cause their boundaries to be recorded. Political party precinct caucuses are
provided for by law. §43.4. Indeed, there are so many provisions in our elec-
tion laws which depend on the existence of election precincts for their
meaningful operation and workability that we must assume that the
Legislature intended that the establishment of election precincts was con-
sidered a mandatory requirement.

However, while it seems clear that the city of Davenport may not dispense
with election precincts altogether and that the precincts it establishes must
comply with §49.5, the question remains as to whether they must use these
precincts for city elections. Section 363.7 provides in relevant part:

“Cities may be by ordinance divided into wards, new wards created, or the
boundaries changed, but in all cases the boundaries of wards shall be as far as
practicable established so as to give all wards an equal population.

Section 363.8 provides:

“Except as hereinafter provided, regular municipal elections shall be held
on the Tuesday next, after the first Monday in November, of odd-numbered
years, and elective officers shall be chosen biennially to succeed officers whose
terms expire at noon of the second secular day in January, following said elec-
tion. Voting places shall be fixed by the council, and at least one polling place
provided for each precinct or ward, as the case may be.”

Because of the existence of these statutory provisions, an earlier opinion of
the Attorney General concluded:

... I am of the opinion that by ordinance the council may divide a city so
organized into voting precincts, or one voting precinct, for general elections,
and for election of its governing body the city may be divided into wards . . .”
1962 OAG p. 215, 216.

However, it must be borne in mind that at the time the 1962 opinion was
issued, §49.5, Code of lowa, 1962, merely provided:

“The council of a city may, from time to time, by ordinance definitely fixing
the boundaries, divide the city into such number of election precincts as will
best serve the convenience of the voters.”

It is to be observed that none of the extensive requirements with respect to
equality of population of precincts, maximum size, use of census figures and
legislative district lines were then present. These were added by subsequent
general assemblies. In this connection, consideration must be given to §4.8 of
the Code which provides:

“If statutes enacted at the same or different sessions of the legislature are
irreconcilable, the statute latest in date of enactment by the general assembly
prevails. If provisions of the same Act are irreconcilable, the provision listed
last in the Act prevails.”



90

Your attention is also directed to our opinion of June 6, 1972, to Secretary
of State Melvin D. Synhorst in which we stated:

“We can find nothing in Ch. 49, as amended, which would support the con-
tention that the precincts established by city councils are applicable only for
city elections and that the Board of Supervisors can establish different voting
precincts for elections other than municipal or school elections.”

Moreover, Davenport is in a position different from other cities because of
the fact that it is a special charter city subject to the provisions of Chapter 420
of the Code. As such, it has partisan elections, precinct caucuses, city conven-
tions and so forth. Sections 420.126-420.138. While theoretically it might be
possible to conduct the municipal election process with precincts different
from those established for general elections, it seems to us that the proposal
would create some difficult problems. First, it is doubtful whether voter
registration lists would be available for precincts different from general elec-
tion precincts. Voters would almost certainly be confused by having one
precinct and voting place for general elections and another for municipal elec-
tions. In any event, the wards established would still have to be of nearly equal
population. In addition, as you recognize, there is the problem of what to do
with elected precinct committeemen. Under the law they are entitled to hold
office for a two year term. §420.131. And there is no provision for holding
special elections to replace anyone ousted as a result of reprecincting.

Thus, it is our opinion that the City of Davenport could not eliminate
precincts altogether because of the requirements of Chapter 420 previously
mentioned which depend on precincts to give them meaning. Moreover, for
the reasons stated, precincts different from general election precincts could not
be established for municipal elections.

March 20, 1973

SAVINGS & LOANS: Election of Directors. §534.67(1), Code of Iowa, 1973.
Authorization for directors to elect directors merely runs from year to year
and not perpetually until revoked by vote of members. Directors may be
elected by directors at any meeting of the directors. (Nolan to Sheppard,
Auditor of State’s Office, 3/20/73) #73-318

Myr. Richard G. Sheppard, Supervisor, Savings and Loan Associations: This
opinion is written in response to your request for an interpretation of
§534.67(1), Code of Towa, 1973, and specifically the sentence that states, *'If
authorized by a vote of the members, the directors may elect all the directors”.
Your letter states that in 1969 the members of a certain savings and loan
association, at an annual meeting, authorized the directors to elect all direc-
tors and since that time the directors have been electing directors without
presenting the question each year to the members at the general business
meeting. It appears that when the annual meeting of the members is ad-
journed, the annual directors meeting commences for the purpose of electing
directors and all non-director members are excluded. A complaining party
objects to being excluded from the meeting at which the directors are elected.
Your questions are as follows:

“1. Does Section 534.67(1) of the Code and Section 11 of the Model Ar-
ticles of Incorporation which states the same thing, permit the board of direc-
tors to continue to elect directors until revoked by the members or must this be
voted on at each annual meeting by the members?
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“2. When election of directors by directors has been approved by the
members, is the election to be at the annual meeting of the members or at a
private meeting of the board of directors?”

The quoted language of §534.67(1) set out above has not previously been
construed by this office to permit an authorization by the members to run
perpetually until revoked. We do not so construe it now. If such authorization
were intended to be permanent, it would be more logical for the statute to
make reference to such a provision in the articles of the association instead of
“authorized by vote of the members”.

Elsewhere in §534.67 the directors are permitted to fill vacancies until the
next annual meeting when the members of the association fail to elect a new
member to fill a vacancy and to elect new directors to fill vacancies created by
an increase in number of directors when such increase is authorized by the
members. In either case the statute seems to contemplate that the members
will have an opportunity to exercise their right to vote at the next annual
meeting.

In answer to your second question, it is our view that when the members
authorize the directors to elect other directors, such election is not required to
take place at the annual meeting of the members but may be conducted by the
directors at any subsequent meeting of the directors prior to the next annual
meeting of the members.

March 26, 1973

STATE OFFICERS AND DEPARTMENTS: Vehicle Dispatcher, low bids
on purchase of new motor vehicles, §21.2(4), Code of lowa, 1973. The State
Vehicle Dispatcher may properly consider resale value in awarding bids for
new automobiles. (Haesemeyer to Schroeder, State Representative,
3/26/73) #73-3-19

Hon. Laverne Schroeder, State Representative: This opinion is in response to
your letter dated March 5, 1973, regarding the legality of accepting a specified
bid for the purchase of patrol cars. It appears that your primary objection
arises from the fact that the State Vehicle Dispatcher utilized in his decision,
the “‘resale value” of the cars; when this factor was not included in the bid
specifications outlined in the bid invitation to automobile dealers.

The authority and duties of the State Vehicle Dispatcher in regard to the
purchase of state automobiles are listed in §21.2(4) of the 1973 Code of Towa.
That section states:

“The state vehicle dispatcher shall purchase all new motor vehicles for all
branches of the state government. Before purchasing any motor vehicle he
shall make requests for public bids by advertisement and he shall purchase the
vehicles from the lowest responsible bidder for the type and make of motor vehi-
cle designated. No passenger motor vehicle except the motor vehicle provided
by the state for the use of the governor, ambulances, buses, trucks, or station
wagons shall be purchased for an amount in excess of the sum of three thou-
sand three hundred dollars; provided that if the passenger motor vehicle is to
be used by the highway patrol or the drug enforcement division or the division
of criminal investigation and bureau of identification for actual law enforce-
ment, the maximum amount shall be three thousand eight hundred dollars.
Provided further, that for station wagons the maximum amount shall be three
thousand five hundred dollars.” (Emphasis added)
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This section has been previously interpreted by this office as giving the
Dispatcher the authority of considering other factors besides the lowest bid;
for example availability of service and parts, see OAG, Nov. 15, 1968. In this
connection we would observe that as the Vehicle Dispatcher stated to you in
his letter of February 19, 1973, resale was not the only additional factor con-
sidered. He mentioned also “‘the satisfactory service and low down time ex-
perienced on prior Mercurys.”

Granted, these factors give the Dispatcher some discretionary authority in
his choice, but under the circumstances of his position and the subject matter
of the bid, this is not unreasonable. Besides the resale value, there are many
other factors considered when selecting a bid; such as, the quality of service
given by a dealer in prior years, the reputation of the dealer in the state for ser-
vice, and other matters that are not capable of being specified on a bid sheet.
In response to your objection concerning the resale price, it should be noted
that the individual dealers have no control over the depreciation value of their
autos. The National Automobile Dealer’s Association, (NADA), issues yearly
calculations concerning the resale prices of different models and brands.
Therefore, the resale price is not an item that could be competitively bid upon
by the various dealers when drawing up their offers.

It is the opinion of this office that the bid specifications given by the
Dispatcher and his consideration of resale prices is within the boundaries of
§21.2 of the Code and therefore legal.

March 28, 1973

STATE OFFICERS AND DEPARTMENTS: lowa American Revolution
Bicentennial Commission; traveling expenses of members. Chapter 1286,
63rd G.A., Second Session (1969). Members of the lowa American Revolu-
tion Bicentennial Commission from outside Des Moines may be reimbursed
for their expenses of attending board meetings here in Des Moines.
(Haesemeyer to Dillon, Chairman lowa American Revolution Bicentennial
Commission, 3/28/73) #73-3-20

Mr. Robert W. Dillon, Chairman, lowa American Revolution Bicentennial
Commission. This opinion is in response to your letter of February 23, 1973,
concerning traveling expenses of ITowa American Revolution Bicentennial
Commission members. You asked in your letter,

“Can commissioners from outside Des Moines be reimbursed for their ex-
penses when attending board meetings here in Des Moines as prescribed by
the State Comptroller rules?”

It is our opinion that Bicentennial Commission members may be reim-
bursed for their traveling expenses incurred in the pursuit of Commission
business.

First of all, House File 1339 of Chapter 1286 of the 63rd G.A. Second Ses-
sion, creating the Commission, utilizes fairly broad language when discussing
expenditures. Section 4 of that Chapter states:

“There is hereby appropriated the sum of one thousand (1,000) dollars, or
so much thereof as may be necessary, to the lowa American revolution
bicentennial commission, for the purpose of employing necessary personnel,
purchasing supplies and printed material, and carrying on the duties of the com-
mission. The moneys herein appropriated shall become available to the com-
mission at such time as the governor shall determine the commission is of-
ficially organized and ready to transact its business.” (Emphasis added)
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Language such as this has been interpreted to manifest a liberal appropria-
tion policy by the Legislature. In an October 28, 1971, opinion, this office held
that language, such as used above,

*“. . .is sufficient and in our opinion a member of a state board or commis-
sion who is not receiving a state salary or per diem would be entitled to receive
expenses for trips made on behalf of the board or commission of which he is a
member, provided (1) the purpose of the trip is specifically within the scope of
the statute creating the commission or board; (2) the trip was specifically
authorized by the board or commission concerned (and by the executive coun-
cil where out-of-state travel is involved, §8.13, Code of Iowa 1971); and (3)
there is an appropriation to the commission or board from which the expenses
can be paid.”

The preceding interpretation appears to be consistent with the rule enun-
ciated in Hill v. City of Clarinda, 1897, 103 lowa 409, 72 N.W. 542, where the
court stated:

“When a duty is required of an officer, and no provision is made for expen-
ses, they are properly charged to the public body for which benefit it is done,”
see also Schanke v. Mendon, 1958, 250 lowa 303, 93 N.W.2d 749; Cobb v.
Cgi%v of Cape May, 1971, 113 N.J. Super. 598, 274 A.2d 622; OAG, July 15,
1971.

March 29, 1973

CONSERVATION: Annual limit on cost of uniforms furnished by county
conservation boards. §111.4(10), Code of lowa, 1973. Cost of uniforms fur-
nished by county conservation board to executive officer and employees
designated by him may not exceed a total of three hundred dollars in any
given year for all uniforms furnished. (Peterson to Fenton, Polk County At-
torney, 3/29/73) #73-3-22

Mr. Ray A. Fenton, Polk County Attorney. Receipt is hereby acknowledged
of your request for an opinion of the Attorney General with regard to Section
111A.4(10), Code of lowa, 1973, as follows:

“The Polk County Conservation Board is confused about how the above
section is to be interpreted, the question being, are the costs of the uniforms
not to exceed $300.00 for an individual officer per year or is the $300.00 the
total sum that may be spent for all uniforms of the officers.”

Said Section 111A 4 provides, in pertinent parts, as follows:

“111A.4 Powers and duties. The county conservation board shall have the
custody, control and management of all real and personal property heretofore
or hereafter acquired by the county for public museums, parks, preserves,
parkways, playgrounds, recreation centers, county forests, county wildlife
areas, and other county conservation and recreation purposes and is
authorized and empowered:

* * *

10. To furnish suitable uniforms for the executive officer and such
employees as he may designate to wear, when on official duty. The cost of said
uniforms not to exceed three hundred dollars in any given year. The uniforms
shall at all times remain the property of the county.”

We find no confusion in the terms used to authorize county conservation
boards to furnish suitable uniforms to the executive officer and employees so
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designated by him or in the terms used to limit to three hundred dollars the an-
nual cost of said uniforms. The board is authorized to provide uniforms with
the annual cost of said uniforms limited to three hundred dollars. The limita-
tion is clearly stated as the total annual cost of the uniforms furnished.

A statute clear and unambiguous on its face is not subject to the process of
statutory interpretation. See Sutherland Statutory Construction, Horack, 3rd
Edition, Section 4502 and 4702, and numerous authorities cited therein in-
cluding Mallory v. Jurgena, 1958, 250 lowa 16, 92 NW 2d 387.

We are, therefore, of the opinion that a county conservation board may fur-
nish suitable uniforms for the executive officer and such employees as he may
designate at an annual cost not to exceed three hundred dollars for all uni-
forms furnished.

March 30, 1973

MOTOR VEHICLES: Inspection — §§321.238(12), 321.238(18), Code of
lowa, 1973. Motor vehicles sold in lowa that are to be licensed in another

state must be inspected. (Voorhees to Knoke, State Representative,
3/30/73) #73-3-23

The Honorable George J. Knoke, State Representative: This letter is in
response to your request for an Attorney General’s Opinion regarding the
necessity to have inspected a motor vehicle sold in Towa that is to be licensed
in another state.

The motor vehicle inspection statute, §321,238, Code of lowa, 1973, con-
tains the following provisions relevant to your question.

“Every motor vehicle subject to registration under the laws of this state, ex-
cept motor vehicles registered under section 321.115, when first registered in
this state or when sold at retail within or without this state, or otherwise
transferred, except transfers by operation of law as set out in section 321.47,
shall be inspected at an authorized inspection station unless there is affixed to
the motor vehicle a valid certificate of inspection which was issued for such
motor vehicle not more than sixty days prior to the date on which such vehicle
was sold.”” §321.238, Code of Iowa, 1973. (Emphasis added)

A person shall not sell or transfer any motor vehicle, other than transfers to
a dealer licensed under chapter 322, and other than transfers by operation of
law as set out in section 321.47 unless there is a valid official certificate of in-
spection affixed to such vehicle at the time of sale.” §321.238(18), Code of
Towa, 1973. (Emphasis added)

It would appear from these provisions that a motor vehicle sold for delivery
outside the state would have to be inspected. Section 321.238 makes no excep-
tion to the inspection requirement for such vehicles, but, quite to the contrary,
specifically requires that motor vehicles sold “*‘within or without this state” be
inspected. Accordingly, we are of the opinion that a motor vehicle sold in
lowa to be licensed in another state must be inspected.

March 30, 1973

MENTAL HEALTH: Commitment of the mentally ill — Chapter 229, Code
of Towa, 1973. A proposed amendment to Chapter 229, 1973 Code of lowa,
relating to the emergency detention of the mentally ill, provides a con-
stitutionally permitted method of detaining those persons believed to be
mentally ill. The proposed amendment would allow a wrongfully detailed
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person to bring an action for false arrest, or false imprisonment. (Munsinger
to Gallagher, State Senator, 3/30/73) #73-3-24

Senator James V. Gallagher, State Senator. Y ou have requested an Opinion
of the Attorney General as to the constitutionality of a proposed amendment
to Chapter 229, 1973 Code of lowa, relating to the emergency detention of
mentally ill persons.

In your letter of February 13, 1973, you state as follows:

“The Senate Judiciary Committee is presently considering a proposed act
relating to the emergency detention of the mentally ill. I have reason to doubt
its constitutionality, based on the provisions within the proposed act which
allows any peace officer or physician, without a warrant, to have detained a
person for a period of 72 hours for purpose of examination.”

“Under this proposed act, the detained party has little, if any, recourse to
civil action.”

The questions you pose essentially involve a construction of the entire
proposed amendment. Since it is impossible to quote from the proposed
amendment without deleting material portions thereof, it is necessary to set
out the amendment in full. The proposed amendment provides as follows:

“A BILL FOR

An Act relating to the emergency detention of the mentally ill. Be it Enacted
by the General Assembly of the State of lowa:

Section 1. Chapter two hundred twenty-nine (229), Code 1966, is amended
by adding a new section as follows:

When a person must be immediately detained due to mental illness, and the
person cannot be immediately detained by following the standard provisions
of Chapter 229 of the Code relating to the commitment of the mentally ill or
Chapter 225 for commitment to state psychopathic hospital, then any peace
officer or any physician who has reason to believe that a person is mentally ill
and, because of the illness, is likely to injure himself or others, if he is not im-
mediately detained, may, without a warrant, take or cause the person to be
taken before the closest available magistrate as defined in Section 748.1 of the
Code and state or cause to be stated the reasons for the need for immediate
detention, and if the magistrate finds that the reasons are sufficient, then he
shall enter a written order for said person to be taken into custody and
transported to a state mental health institute or to the state psychopathic
hospital or an appropriate public or private hospital. The written order of the
magistrate shall reveal the circumstances under which the person was taken
into custody and the reasons therefor and a certified copy of said order shall
be delivered to the chief medical officer of the hospital at the time said person
is delivered.

The chief medical officer of the hospital or his physician designate shall ex-
amine and may detain, care for and treat the person for a period not to exceed
seventy-two (72) hours, excluding Saturdays, Sundays and holidays. Within
said seventy-two (72) hours, the person shall be discharged from the hospital
unless an information is filed with the Commission of Hospitalization in ac-
cordance with the provisions of Chapter 229 of the Code or unless the alter-
nate provision of Section 229.1 is followed or proceedings under Chapter 225
are commenced. The detention by any peace officer, physician or hospital
shall not render such peace officer, physician, or hospital liable, in a criminal
or civil action, for false arrest or false imprisonment provided the peace of-
ficer, physician or hospital shall have reasonable grounds to believe that the
person detained was mentally ill and likely to injure himself or others.
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The cost of hospitalization at a state hospital of a person detained tem-
porarily under the provisions of this section, shall be paid for in the same way
as persons committed otherwise as mentally ill.”

The constitutionality of the emergency detention of mentally ill persons, by
any citizen, without warrant or any judicial proceedings, is well-settled in
Towa. Chavennes v. Priestly, 80 lowa 316, 45 NW 766 (1890); Bisgaard v.
Duvall, 169 lowa 711, 151 NW 1051 (1915); Maxwell v. Maxwell, 189 lowa 7,
177 NW 541 (1920).

In Bisgaard v. Duvall, supra, the Supreme Court of the State of lowa stated
as follows:

“An insane person stands upon a different plane from that of a criminal,
and for his own good, as well as for the protection of the community, he may
often be restrained by any person, especially by anyone having an interest in
him, or, by one whose safety may depend upon his detention, be taken in
charge without a warrant .. .”

* * *

“Of course, all such arrests or restraints must be reasonable and in good
faith .. .7

And in Maxwell v. Maxwell, supra, the lowa Supreme Court further stated:

“The right to restrain an insane person is not governed by the general law
which provides that no one shall be deprived of life, liberty, or property
without due process of law. Restraint under such conditions does not offend
against the constitutional inhibition.”

Thus, under lowa case law, the emergency detention of a mentally ill person
is not a violation of the due process clause of either the [owa or Federal
Constitutions.

The proposed amendment to Chapter 229, 1973 Code of Iowa, not only
codifies the existing case law on the subject, but in addition, provides ad-
ditional procedural safeguards for the person taken into custody, not present
at common law.

The proposed amendment limits those who may take a mentally ill person
into custody to a peace officer or physician, while at common law “any
citizen” could do so.

In addition, the proposed amendment would require that the mentally ill
person be taken before a magistrate who would make an initial determination
as to whether “‘sufficient” reasons exist for taking the person into temporary
custody for examination purposes. This judicial predetermination was un-
known at common law.

The proposed amendment limits the temporary emergency detention period
to three working days. At the expiration of this time the person in custody
must be discharged or commitment procedures commenced. There was no
specific limitation period for emergency detention at common law.

Other jurisdictions have enacted statutes very similar to the proposed
Amendment and such statutes have withstood claims of unconstitutionality on
due process grounds.
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These statutes are discussed in 41 Am. Jur. 2d Incompetent Persons, §38 at
page 576, as follows:

“Statutes providing additional procedure for confinement of insane persons
before determination of sanity have been enacted in several jurisdictions. A
statute authorizing a court or judge to order the temporary confinement or
restraint of a person alleged to be insane and a fit subject for confinement to
an institution pending proceedings to determine that question, is not un-
constitutional as depriving the person affected of his constitutional rights.”

Therefore, in answer to your first question, the proposed amendment would
not be violative of procedural due process.

The second question you ask relates to the remedies a wrongfully detained
person may have under the proposed amendment.

The proposed amendment provides that the peace officer, physician or ex-
amining hospital shall not be liable, in a civil or criminal action, for false arrest
or false imprisonment, if there were reasonable grounds to believe that the per-
son detained was mentally ill and likely to injure himself or others. Thus,
neither a peace officer, physician or examining hospital is completely absolved
of potential civil liability. A wrongfully detained person could still bring a civil
action charging false arrest or false imprisonment, for damages, against any of
these parties. It would then be incumbent upon the defendant peace officer,
physician or hospital to show that reasonable grounds existed for his belief
that the person detained was mentally ill and likely to injure himself or others.
Maxwell v. Maxwell, supra. Although the Proposed Amendment lessens the
burden of proof of Defendant from that existing at common law, it is clearly
within the power of the legislative to do so. In re Wills of Proestler, 232 lowa
640, SNW 2nd 922, (1942).

Furthermore, the detained party, if subsequently determined to be mentally
ill and committed to a state institution, has available to him the remedy of
habeas corpus pursuant to Chapter 663, 1973 Code of Iowa.

Therefore, in answer to your second question, I would state that the
Proposed Amendment would not leave a wrongfully detained person without
an appropriate remedy, civil or otherwise.

March 30, 1973

COUNTIES AND COUNTY OFFICERS: §§309.3, 381.2, Code of Iowa, 1973.
County has primary responsibility for repair or replacement of bridge on
secondary highway extension within corporate limits of municipality of less
than 2000 population if the municipality has not enacted ordinance assum-
ing control of bridge. (Schroeder to Norland, Worth County Attorney,
3/30/73) #73-3-25
Phillip N. Norland, Esq., Worth County Attorney: You have requested an

opinion of the Attorney General with respect to the following:

“whether the town of Northwood or the county of Worth should be respon-
sible for the repair or the replacement of a bridge located within the city limits
of Northwood, but which serves an important extension of county highway.”

Section 309.3, Code of lowa 1973, states:

“Secondary bridge system. The secondary bridge system of a county shall
embrace all bridges and culverts on all public highways within the county ex-
cept on primary roads and on highways within cities which control their own
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bridge levies, except that culverts which are thirty-six (36) inches or less in
diameter shall be constructed and maintained by the city or zown in which they
are located.”

Since Northwood is a town, bridges on highways within the town would not
be excluded from the secondary bridge system.

Section 381.2 provides:

“Towns may by ordinance assume the care, supervision, and control of any
public bridge, . . . within their corporate limits. A town which has so assumed
the care, supervision and control of any such public bridge, . . . shall, with
respect thereto, have all of the duties and powers of a city under the provisions
of Section 381.1.”

If the town has not enacted such an ordinance it would not have the respon-
sibility imposed on cities by Section 381.1.

In specific answer to your questions, it appears that the county is primarily
responsible for the bridge.

March 30, 1973

STATE OFFICERS AND DEPARTMENTS: Highways — §§313.21, 314.5
and 313.27, Code of Towa, 1962, Highway Commission had authority to
relocate extension of primary highway in city without obligation of placing
abandoned route in any specified condition of repair. (Schroeder to Kelly,
State Senator, 3/30/73) #73-3-26

The Honorable E. Kevin Kelly, State Senator: This is in response to your re-
cent letter in which you asked the following questions:

*“1.  What is the authority for the lowa Highway Commission to relocate a
primary extension and what steps, if any, must the Commission follow in so
doing?

2. Is there any obligation on the part of the Commission to put in good
repair the roadway and its structures upon relocation of a primary extension.

3. Assuming the Commission did not follow proper procedure, what
remedies and rights are available to the city to obtain economic assitance from
the Commission to repair the roadway and its structures.”

The above questions were asked in connection with the alteration of the
route of the extension of U.S. highway 77 in the city of Sioux City in the year
1962.

Section 313.21, Code of lowa 1962 stated:

“The State Highway Commission is hereby given authority, subject to the
approval of the Council, to construct, reconstruct, improve and maintain ex-
tensions of the primary road system within any city or town including the con-
struction, reconstruction, and improvement of storm sewers and electrical
traffic control devices reasonably incident and necessary thereto, provided
that such improvement, exclusive of storm sewers, shall not exceed in width
that of the primary road system and the amount of funds expended in any one
year ?haljl not exceed twenty-five (25%) per-cent of the primary road construc-
tion fund.

_ The phrase, ‘subject to the approval of the Council’, as it appears in this sec-
tion, shall be construed as authorizing the Council to consider said proposed
improvements in its relationship to municipal improvements (such as sewers,



99

water lines, sidewalks and other public improvements, and the establishment
or re-establishment of street grades). The location of said primary road exten-
sions shall be determined by the State Highway Commission.”

Section 314.5 contained a similar admonition but extended the application
to “the Board of Commission in control of any secondary road or primary
road . .., thus making the provision applicable to both the Board of Super-
visors of a county with regard to secondary roads as well as to the State
Highway Commission with regard to primary roads. That Section concluded
with the same general admonition that the “locations of such road extensions
shall be determined by the Board or Commission in control of such road or
road system.”

With respect to bridges, specifically, Section 313.27 stated:

“The State Highway Commission may construct or aid in the construction,
and may maintain bridges, viaducts, and railroad grade crossing eliminations
on primary road extensions in cities and towns.”

Since there was no specific statute in 1962 commanding the establishment of
primary road extensions, the act of so doing was left to the discretion of the
Highway Commission and the city council of the city within which the exten-
sion was to be located. The changes of the routing of such extensions were also
discretionary with the Commission under authority of the last sentence of Sec-
tions 313.21 and 314.5, Code of Iowa 1962.

There was no imposition of obligation on the State Highway Commission to
place a primary road extension in any particular degree of condition of
maintenance before abandoning the route and relocating the extension on a
new route.

With regard to your third question regarding the assumption that the Com-
mission did not follow proper procedures, I believe the foregoing has indicated
that there were no such “proper procedures™ to follow and the question is
therefore obviated.

April 4, 1973

LIQUOR, BEER & CIGARETTES: Age of persons who may be employed on
licensed premises, Chapter 131, sec. 49, subsection (f) Acts of the General
Assembly, First Session. State Law does not prohibit persons under legal
age from employment on licensed premises if the employment does not in-
volve the selling and/or serving of Alcoholic Beverages or Beer. (Jacobson
to Klinger, Assistant Linn County Attorney, 4/4/73) #73-4-1

Mr. Phillip O. Klinger, Assistant County Attorney, Linn County: This is to
acknowledge receipt of your letter dated November 27, 1972, in which you re-
quested an opinion from this office regarding the following matter:

“In regard to the above captioned matter, Section 49(f) of Chapter 131 of
the Acts of the 64th General Assembly, First Session, states:

“‘After July I, 1971, any person under legal age shall not be employed in
the sale or serving of alcoholic liquor or beer for consumption on the premises
where sold unless the person shall be at least eighteen years old and the
business of selling food or other services constitutes more than fifty percent of
the gross business transacted therein, and then only for the purpose of serving
or clearing alcoholic beverages or beer as incidental to a meal. This paragraph
shall not apply to Class ‘C’ beer permit holders.””
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... Therefore, we would request an Attorney General’s opinion on the
following queéstion:

*“*Does said Section prohibit minors performing any service on the premis-
es, or, does it prohibit them only from performing services wherein they are
directly handling liquor and beer?"”

The general prohibition of the above quoted section of Chapter 131 Acts of
the 64th General Assembly, First Session, is that a person under legal age,
which is now nineteen years of age or more, shall not be employed in the sale
or serving of alcoholic liquor or beer for consumption on the premises where
sold. The one exception to this prohibition is that a person 18 years of age may
serve or clear alcoholic beverages or beer incidental to a meal if the business of
selling food or other service constitutes more than fifty percent of the gross
business transacted in the establishment where that person is employed. It
should be noted that effective July 1, 1973, legal age will be 18 years of age or
more. See S.F. 82, Acts of the 65th General Assembly. On that date the dis-
tinction created by Section 131.49(f) as it relates to the age of those persons
who may sell and serve alcoholic beverages or beer incidental to a meal as op-
posed to the age of those persons who may generally serve alcoholic beverages
or beer will no longer exist. The age of those persons selling or serving
alcoholic beverages or beer will no longer depend on the nature of the business
of the licensed premises.

There is nothing in Section 131.49(f) or in the entire Iowa Beer and Liquor
Control Act, which would prohibit persons under legal age employed by a
licensee or permitee from performing services not involving the serving or
clearing of alcoholic beverages or beer. However, cities and towns have the
power to enact ordinances banning all persons not of legal age from licensed
premises subject to the exception created by Section 131.49(f) (which will only
be in effect until July 1, 1973). City of Des Moines v. Reisman, 248 Jowa 821, 83
N.W.2d 197 (1957). There is no specific statutory provision prohibiting per-
sons under legal age from premises where alcoholic liquors or beer are sold,
therefore, such regulations must emanate from the local governing bodies or
from the lowa Beer and Liquor Control Department, 1964 O.A.G. 283. An ex-
amination of the Departmental Rules of the Towa Beer and Liquor Control
Department reveal no such prohibition. It is, therefore, the opinion of this of-
fice that if there is no local ordinance banning persons not of legal age from
premises which sell and serve alcoholic liquors or beer, then such persons may
be employed on said premises as long as said employment does not involve the
sale or serving of alcoholic liquors or beer.

April 5, 1973

CONSTITUTIONAL LAW: Legislature, rules of procedure — §9, Art. III,
Towa Constitution. Senate may adopt a dress code and require conformance
by everyone in the Senate Chamber. (Beamer to Brinck, State Represen-
tative, 4/5/73) #73-4-2

Honorable Adrian Brinck, State Representative. This will acknowledge
receipt of your letter in which you submitted the following:

“This morning (March 30) I had occasion to visit with Senator Blouin while
the Senate was in session. When I attempted to enter the chamber I was told
that I could not enter because of improper dress. I ignored the door keepers’
remarks and went on over to see Senator Blouin. As I finished my conversa-
tion with Sen. Blouin, Lt. Gov. Neu came over and told me that I would have
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to leave the floor of the Senate because I was improperly attired. He said that
it was not a written rule of the Senate but that it was the custom of the Senate
to abide by the unwritten rule.

“My question is this: Can a duly elected member of the Iowa legislature of
either house be restricted from the floor of the other because of non-
conformity with a dress code?

“We will soon be in the part of the year in which the temperature in the
chambers gets to be quite hot and it has been the custom of many House
members to come to the floor in their shirtsleeves.

“Therefore I would appreciate a very early reply to my question.”

In reply thereto I would advise the following: Section 9 of Article I1I of the
Constitution of lowa provides with respect to the authority of the houses of
the Legislature:

“Each house shall sit upon its own adjournments, keep a journal of its
proceedings, and publish the same; determine its rule of proceedings, punish
members for disorderly behavior, and, with the consent of two thirds, expel a
member, but not a second time for the same offense; and shall have all other
powers necessary for a branch of the General Assembly of a free and indepen-
dent State.”

You will note that §9 of Article I1I confers the powers on each house of the
Legislature to ‘‘determine its rules of proceedings”. This power is not
restricted or limited by any other provision in the Constitution.

Although the rules of the Towa Senate have not been the subject of any case
considered or adjudicated by the lowa Supreme Court, the extent of this pow-
er has been considered in 81 C.J.S. at page 930, stating that:

“The houses of the legislature are ordinarily organized and governed in ac-
cordance with recognized principles of parliamentary law, subject to any
special provisions of the state constitution; and each house has the power to
make its own rules.”” (Emphasis Added)

This principle was recognized in a California case, French v. State Senate,
146 Cal. 604, 80 P. 1031. Also in Re Speakership of the House of Represen-
tatives, 15 Colo. 520, 25 P. 707, 710, the following was stated in regard to
legislative authority:

“The house must judge for itself in such matters, and its jurisdiction to so
judge and decide is exclusive. As to those matters confided exclusively to each
legislative branch of government, if a wrong or unwise cause be pursued there
is no appeal under our system of government except to the ballot box.”

The authority for a legislator to be in the lowa Senate while it is in session is
found in Rule 44, Senate Rules of Procedure, 1973-74, Sixty-fifth General
Assembly. Addressing your attention to that rule it appears as follows:

“While the senate is in session and for a period of ten minutes before the
convening of any session, only legislators, employees of the legislature,
authorized interns, and legislative aides shall be allowed in the senate cham-
ber. A person or group accompanied by a senator or persons going directly to
committee meetings may be admitted during recess. Former legislators not
registered as lobbyists in either house shall also be admitted to the senate
floor. News reports shall be permitted to occupy the seats assigned for the
press and to go to or from those seats. No other persons shall be allowed on
the senate floor without express permission of the presiding officer of the
senate.” (Emphasis Added)
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This authority for a legislator to be in the Senate chamber while it is in ses-
sion is not qualified or limited by any other Senate rule, and specifically is not
limited by a dress code. You have stated that a rule of custom was invoked by
Lt. Gov. Neu. In other words, it apparently is traditional in the Senate to re-
quire legislators to conform to an unwritten dress code. The fact the rule is un-
written is insignificant in this case as long as it is supported by the members of
that body. The rule is a creature of their own making, to be maintained, en-
forced, rescinded, suspended or amended as they deem proper. The observa-
tion of their rules is a matter entirely subject to legislative control and discre-
tion, not subject to be reviewed by the courts, Dow v. Beidelman, 49 Ark. 325, 5
S.W. Rep. 297. Such rules, including constitutionality thereof are not subject
to review by courts. 64 O.A.G. 52.

As a duly elected member of the lowa Legislature you are entitled to be pres-
ent in the Senate while in session in accordance with its rules. The authority
of the legislature in the enactment or recognition of rules is absolute and the
courts have no power to control, direct, supervise or forbid its exercise.

April 6, 1973

COUNTY AND COUNTY OFFICERS: Newspaper — §§618.3, 349.2, Code
of lowa, 1973. Place of mailing a newspaper is placed where it is
“published”, not where it is printed. (Murray to McQuire, Howard County
Attorney, 4/6/73) #73-4-4

Mr. Kevin C. McQuire, Howard County Attorney: You have requested the
opinion of this office concerning the interpretation of §618.3 and §349.2, Code
of lowa, 1973, in relation to a dispute between two newspapers who wish to be
certified by your board of supervisors under the provisions of the above men-
tioned sections.

You have also mentioned that you had been advised by this office that an
earlier Attorney General’s opinion, dated July 22, 1930, had been furnished to
you and that it was the opinion of this office that that opinion controlled the
dispute between the papers in your county. In that opinion this office held that
the word “published” meant where the newspaper is deposited for general cir-
culation and not at the point where it is printed. 1940 OAG 334,

Section 618.3 of the Code states as follows:

“*Newspaper’ defined. For the purpose of establishing and giving assured
circulation to all notices and/or reports of proceedings required by statute to
be published within the state, where newspapers are required to be used,
newspapers of general circulation that have been established, published
regularly and mailed through the post office of current entry for more than
two years a bona fide paid circulation recognized by the postal laws of the
United States shall be designated for the publication of notices and/or reports
of proceedings as required by law.”

This particular code section merely defines the status of an “official
newspaper”. This section was interpreted and referred to in Widmer v. Reitzler,
1970, 182 N.W.2d 177, as follows:

‘“* * * Section 618.3 says, in essence, a paper in which such notices may be
carried must be, (1) of general circulation; (2) published regularly and mailed
through the post office of current entry for more than two years; and (3) for
the same period had a bona fide circulation recognized by the postal laws.”
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We will assume for the purposes of your inquiry that the papers under con-
sideration qualify under the above definition.

Chapter 349, on the other hand, relates to the circumstances under which a
board of supervisors may select an official newspaper for the purposes of
publishing official proceedings of the board for the ensuing year. In other
words §618.3 directs itself at defining an official newspaper on a state-wide
basis and therefore establishes the list from which a county can work for the
purposes of determining an official newspaper in local area for the purposes of
giving notice to interested citizens in a geographical area such as the county.

Section 349.2 states as follows:

“Source of selection. Such selection shall be from newspapers published,
and having the largest number of bona fide yearly subscribers, within the
county. When counties are divided into two divisions for district court pur-
poses, each division shall be regarded as a county.”

As is apparent, this section uses the word **and™ in a conjunctive sense thus
requiring two elements to occur, (1) published in, (2) having the largest num-
ber of bona fide yearly subscribers, within the county. Under this statute place of
printing is not material.

That the place of printing should not control is also the general consensus of
the industry individuals with whom we discussed this question. They have ad-
vised that many of the smaller weeklys are printed at various places
throughout the state and on some occasions outside of the state in order to
take advantage of more modern printing methods and lower costs. We think
this is a reasonable rule which is also shared as a general rule of law and stated
in 58 Am.Jur.2d 139:

“§12.  Generally. As a general rule, legislatures have the power to require
that newspapers, in order properly to be designated as publishers of official
notices, advertisements, etc., shall be published within a certain locality. And
while in one sense a paper is published in every place where it is circulated or
its contents are made known, nevertheless it has been held by some courts that
the ‘place of publication’ of a newspaper designated or selected for the
publication of official notices, as the term ‘place of publication is used in a
statute,’ is the place where the paper is first put into circulation, where it is first
issued to be delivered or sent, by mail or otherwise, to its subscribers. Under
this rule, it is immaterial where the printing is done, and it has been held that a
newspaper is published at the place where it is entered in the post office as sec-
ond class matter.”

This general rule was also followed in another opinion from this office,
1944 OAG 8, where it was stated:

“If the paper in question was actually a newspaper of Eldon, Wapelio
County, Iowa, having its principal place of business in Eldon, it would not be
necessary that the actual printing be done at that place. The word ‘published’
was not used in the section in question in the narrow sense of printing and
binding but we believe the word ‘published” was intended to make known
publicly or to put into circulation.”

You have also asked us to give an opinion on the facts submitted under the
contest between two newspapers in your county. This office, of course, if it
were to do so, would be usurping the jurisdiction of the board of supervisors in
this area, therefore, we must decline to do so. I am enclosing a copy of a 1962
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opinion of this office wherein the procedures to be used under Chapter 349
were discussed and a suggestion was made as to how the board of supervisors
should conduct a hearing of this nature. You will note that this opinion in-
dicates that a hearing of this kind is of a quasi-judicial nature, therefore a
proceeding which meets the elements of a fair hearing are all that is necessary
and no official rules should be promulgated by this office concerning same.

The factual situation you have outlined concerns a situation where all of the
matters necessary in composing one of the papers for circulation takes place in
a town where the county line intersects the main street and the post office is on
the other side of the street in another county. I think you will agree that this is
a most unusual circumstance and that departure from the general rule which
has been of long standing in the state of Iowa should not be changed without
an opinion from the courts of Iowa concerning the question.

April 11, 1973

CITIES AND TOWNS: General Obligation Bonds — §§105 and 107, Ch.
1088, Acts of the 64th General Assembly, Second Session. A municipality
operating under the new Minicipal Code must hold an election on the
issuance of general obligation bonds for airport works. (Blumberg to Rinas,
State Representative, 4/11/73) #73-4-3

The Honorable Joe Rinas, State Representative: We are in receipt of your
opinion request of February 12, 1973, concerning general obligation bonds.
You specifically asked:

“If a municipality adopts provisions of the home rule bill regarding cities
and towns, must they call a referendum to permit the sale of general obliga-
tion bonds for airport works?”

Chapter 1088, Acts of the 64th General Assembly, Second Session, is the
new Municipal Code of lIowa, Section 105 (2) provides, in part:

e

City enterprise’ means any of the following, including the real estate, fix-
tures, equipment, accessories, appurtenances, and all property necessary or
useful for the operation of any of the following:

e. Airport and airport systems.”
Section 105 (4) provides:

“*General corporate purpose’ means:
a. The acquisition, construction, reconstruction, improvement, and equip-
ping of city utilities, city enterprises . ..”

Thus, any construction or maintenance of an airport is a general corporate
purpose.

Section 107 sets forth the requirements of a city with respect to issuing
general obligation bonds for a general corporate purpose. That section reads,
in part:

“l. A city which proposes to carry out any general corporate purpose
within or without its corporate limits, and to contract indebtedness and issue
general obligation bonds to provide funds to pay all or any part of the costs of
a project, must do so in accordance with the provisions of this division.

2. Before the council may institute proceedings for the issuance of bonds
for a general corporate purpose, it shall call a special city election to vote upon
the question of issuing the bonds . . ..”" (Emphasis Added)
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Section 107 (4) provides that a sixty percent majority vote is required for
issuance of the bonds.

Accordingly, we are of the opinion that under the new Municipal Code, a
municipality must hold an election on the question of issuing general obliga-
tion bonds for airport works.

April 11, 1973

STATE OFFICERS AND DEPARTMENTS: Medical Examiners. The
statutory requirements of sec. 148.3(4) and regulations made pursuant
thereto are satisfied by an applicant’s statement made under oath declaring
his intention to become a citizen where at the time of application for a
medical license the applicant does not claim to be a citizen of the U.S.
(Nolan to Saf, Dir. State Bd. of Medical Examiners, 4/11/73) #73-4-7

Mr. Ronald V. Saf, Executive Director, lowa State Board of Medical Ex-
aminers: This is written in response to the request for an Attorney General
opinion presented by your recent letter which states in pertinent part as
follows:

“The Board of Medical Examiners respectfully requests an opinion as to the
evidence, documentation, or statements the Board may accept to satisfy a re-
quirement of our law which provides that an applicant for medical licensure
must be a citizen of the United States or have legally declared his intention to
become a citizen.

“Section 148.3 of the 1971 Code provides in pertinent part as follows:
* * *

‘4. Be acitizen of the United States or have legally declared his intention
of becoming a citizen.’

“The Board has required a photostatic copy of a birth certificate or evidence
of naturalization papers relative to the citizenship requirement. The Board has
required a declaration of intention issued by the Clerk of a Federal District
Court, Immigation and Naturalization Service Form N-3185, as evidence that
the applicant had legally declared his intention to become a citizen of the
United States. The Immigration and Naturalization form bears the applicant’s
alien registration number, year and place of birth, personal description,
photograph, name of the Clerk of the Federal District Court, and the date of
1ssuance.

“We have been advised by the Immigration and Naturalization Service that
a prerequisite for eligibility to file a declaration of intention to become a
citizen of the United States is lawful permanent resident status. In order for an
alien to become eligible for lawful permanent resident status an immigrant
visa number must be available for his use.

“The problem confronting several foreign medical graduates in this state is
the fact that they have satisfied all of the requirements for licensure, except the
citizenship requirement. These physicians have made application to the Im-
migration and Naturalization Service for visa numbers, but since such immi-
gration visa numbers are issued on a first come, first serve basis and the
numerical allocations for natives of certain foreign countries being heavily
oversubscribed, these doctors will not be able to declare their intention to
become a citizen of the United States for three or more years. The Board may
issue a temporary license to these physicians under the provisions of Section
148.10 of the Code, but the additional problem is that no person is entitled to
practice his profession in excess of three years while holding a temporary cer-
tificate.
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“Enclosed please find a copy of a letter received from R. C. Williams,
District Director, Immigration and Naturalization Service, dated January 31,
1973, and a copy of the latest visa bulletin which sets out the latest visa infor-
mation as of February, 1973.”

The letter of the District Director of the Immigration and Naturalization
Service states:

“In the past we allowed all aliens in the third preference category, such as
physicians, to remain in the United States until an immigrant visa number
became available, and will continue to do so for those already granted such a
privilege. However, these cases are now considered on an individual basis and
such privileges granted only if the case merit such action.”

In a subsequent letter pertaining directly to one of the doctors now holding
a temporary license in Iowa, Mr. Williams states:

“The record shows that Ismael M. Naanep was granted ‘3rd preference’ im-
migration status as of June 5, 1970. Since the immigration quota for natives of
the Philippines is heavily oversubscribed, Dr. Naanep is permitted to remain
in the United States until he will be able to apply for permanent residence in
this country. He is authorized to accept employment. It appears that about
one more year must elapse before he may apply for permanent residence.”

Naturalization is a privilege to be given, qualified or withheld as the
Congress shall determine. In re Pisciaptano, D.C. Conn., 1970, 308 F.Supp.
818. If there are any doubts as to whether or not an alien applicant is entitled
to citizenship, the matter should be resolved in favor of the government and
against the applicant. In re Gierstad, D.C. Cal., 1969, 307 F.Supp. 329.

We have searched the statutory provisions of Title VIII, U.S.C.A. and do
not find therein a definition of the term *‘legally declared his intention of
becoming a citizen”. The present provisions of the Federal Immigration and
Naturalization Statutes were recodified June 27, 1962, and the current
regulations of the Immigration and Naturalization service do make provision
for an applicant to file a form designated N-300, Application to File Declara-
tion of Intention as well as form N-315, Declaration of Intention. The applica-
tion is authorized in quota situations when it appears that the alien applicant
has been lawfully admitted for permanent residence in this country and has
satisfied the preliminary statutory requirements for naturalization. The
Declaration of Intention is a procedural form filed by the applicant in the of-
fice of clerk of the naturalization court to support his petition for naturaliza-
tion (8 CFR, §334.15).

There clearly is a distinction between the petition for immigrant status made
under oath and which is necessary for the alien to be “lawfully admitted for
permanent residence’’ in the United States and the further step whereby the
resident alien files a declaration of intention to become a citizen and completes
the necessary requirements, including any quota preference classification, to
be entitled to proceed with the application for naturalization. The lowa statute
does not require that the applicant for a license have filed an application for
naturalization, it only requires that he make a showing of an intention to do
so. Under Iowa law, where the state of mind of a person at a particular time is
relevant to a material issue his declarations of such intent are admissible as
proof on that issue. A man’s intention is a matter of fact and when material he
may testify directly thereto. In re Allen’s Estate, 1960, 251 lowa 177, 100
N.W.2d 10; Williams v. Stroh Plumbing & Elec., Inc., 1959, 250 lowa 599, 94
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N.W.2d 750; Hallegan v. Lone Tree Farmers Exchange, 1941, 230 lowa 1277,
300 N.W, 551. “Legal intention” is deductible from acts of the parties. Leach
v. Farmers’ & Merchants’ State Bank of Washington, lowa, 1927, 204 Towa 493,
215 N.W. 617. A declared intention is one that is expressed. Catasauqua Bank
v. North, 160 Penn 303, 28 A. 694, 696. The reasonableness or un-
reasonableness of parties versions of intentions may be considered in weighing
testimony. Steele v. Kluter, 1927, 204 Towa 153, 214 N.W. 522.

Affirmative uncontradicted statements made under oath, even when given
on own behalf cannot be held to prove the negative and need not be rejected.
Donovan v. White, 1937, 224 lowa 138, 275 N.W. 889. Williams Savings Bank v.
Murphy, 1935, 219 Towa 839, 259 N.W. 467. Pike v. Coon, 1934, 217 lowa
1068, 252 N.W. 888. However, undenied evidence must stand the test of
credibility and circumstances showing improbability, unreasonableness or in-
consistency. Rhodes v. Rhodes, 1960, 251 Towa 430, 101 N.W.2d 1.

In an administrative proceeding a decision which is supported by substan-
tial evidence will be presumed to be legal. Grant v. Fritz, 1972, 201 N.W.2d
188. Accordingly, the board should require an applicant for a medical license
who does not claim to be a citizen to furnish a statement made under oath
declaring his intention to become a citizen. Such a statement would, in the
opinion of this office, satisfy the requirements of Code §148.3(4) and the
regulations made pursuant thereto.

April 20, 1973

STATE OFFICERS AND DEPARTMENTS: Cosmetology and barber fees,
use of funds — §§157.14 and 158.9, Code of Towa, 1973. All funds collected
under Ch. 157 are restricted by §157.14 for use in the administration and en-
forcement of the laws relating to cosmetology. Under §158.9 expenditures
for administration and enforcement of Ch. 158 may not exceed fees
collected under Ch. 158. (Haesemeyer to Lipsky, State Representative,
4/20/73) #73-4-5

The Honorable Joan Lipsky, State Representative: This opinion is in
reference to your request dated April 11, 1973, regarding Chapters 157 and
158 of the Code of Towa, 1973. In your request you asked:

“1.  Does Chapter 157.14 restrict all monies collected under this chapter
for the use of the administration and enforcement of the laws relating to
cosmetology?

“2.  Does Chapter 158.9 restrict the amount spent on administration and
enforcement of Chapter 158 to fees collected under the same chapter?”

In regard to your first question, it is the opinion of this office that §157.14
does restrict all monies collected under this chapter for the use of the ad-
ministration and enforcement of the laws relating to cosmetology. §157.14
states:

“157.14 Fees. All fees provided for by this chapter and all other fees paid
to the department by practitioners of cosmetology shall be paid by the depart-
ment to and receipted for by the treasurer of state, who shall keep such fees in
a separate fund to be known as the cosmetology fund. Such fund shall be con-
tinued from year to year and the treasurer shall keep a separate account
thereof showing receipts and disbursements as authorized by section 157.8,
and the balance therein; and no part of such fund shall be used for any other
purpose than the administration and enforcement of the laws relating to the
practice of cosmetology.”
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The statute is very definite in its language. This is evidenced by the use of
phrases such as “all fees”, ““separate fund” and “‘separate account”. §157.14
provides that these funds shall be continued from year to year in a separate ac-
count (the word “shall” when addressed to public officials is mandatory, see
for example, McDunn v. Roundy, 191 Towa 976, 181 N.W. 453 (1921)). Lastly,
the provision in §157.14, “ro part of such fund shall be used for any other pur-
pose than the administration and enforcement of the laws relating to the prac-
tice of cosmetology”, is quite clear in its intent and must be followed. In deter-
mining whether statutory provisions are mandatory or directory the prime
object is to ascertain the legislative intent and the ordinary rules of statutory
construction apply, Dye v. Markey, 147 N.W .2d 42 (Iowa 1966). The language
utilized is sufficient to express the legislative intent.

Your second question is in regard to the “barbering’ statute, Chapter 158.
§158.9 provides that:

**. .. The entire cost of the administration and enforcement of this chapter
shall not exceed in any year the receipts by virtue of this chapter for such
year.” (Emphasis Ours).

The use of the word *““shall” was discussed above, but it should also be noted
that Chapter 4, *“‘statutory construction’, states in §4.1, subsection 37(a) that
the word “*shall” imposes a duty. §158.9 definitely restricts the expenditures
for administration and enforcement to the amounts collected for licenses, ex-
aminations, and other matters related to barbering requiring the payment of a
fee. In an earlier attorney general’s opinion concerning this statute this office
held that, **. . . no expenditure should be made on account of administration
of the law in excess of receipts under the act”. OAG 1928, page 131.

We therefore conclude that any expenditures in excess of the receipts
collected will contravene the express terms of §158.9.

April 23, 1973

STATE OFFICERS AND DEPARTMENTS: lowa State Fair, promotional
trips — §§8.2(2), 173.14, 173.16, 173.19, Code of lowa, 1973. A “Discover
Mexico™ trip could legitimately be conducted by the Towa State Fair Board
to promote the state fair. However, funds collected from participants in the
tour are state funds subject to the provision of Ch. 173 of the Code. (Sullins
to Smith, Auditor of State, 4/23/73) #73-4-6

Honorable Lloyd R. Smith, Auditor of State: Reference is made to your letter
of March 13, 1973, in which you request an opinion of the attorney general
and state: '

“Mr. Kenneth Fulk, Secretary of the lowa State Fair Board, has lent his in-
fluence to promote the ‘Discover Mexico’, the ‘Discover Canada’ and the
‘Discover Hawaii’ trips. For the ‘Discover Mexico’ trip he served as agent for
the trip, receiving all the money from participants and making the necessary
disbursements.

“Mr. Fulk alleges that the ‘Discover Mexico’ trips were for the benefit of
the State of fowa in promoting the State Fair.

“We ask your opinion on whether the money collected from participants in
the ‘Discover Mexico’ trip and deposited in a separate bank account at the
lowa State Bank (see attached bank statement) are state funds charged to the
State Fair Board and are subject to the provisions of Chapter 173 of the Code
of lowa.
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~ “We further request your opinion if the name ‘lowa State Fair’ may be used
in promoting a tour sponsored by a private entrepreneur.”

§173.14, Code of lowa, 1973, provides in relevant part:

“The state fair board shall have the custody and control of the state
fairgrounds, including the buildings and equipment thereon belonging to the
state, and shall have power to:

* * *

“3. Hold an annual fair and exposition on said grounds.

* * *

8. Adopt all necessary rules in the discharge of its duties and in the exer-
cise of the powers herein conferred.”

The broad language employed in the subsections cited above necessarily
carries with it authority for the fair board to undertake incidental and an-
cillary activities considered by it in the exercise of its good judgment to be
necessary in the holding of an annual state fair. Thus it may reasonably be im-
plied that the fair board had the power to promote a travel tour to publicize
the theme of the state fair. In sponsoring such a travel tour, it is equally
reasonable that the board should be empowered under §§173.14(3) and (8) to
collect receipts from persons seeking to participate in the promotional tour.

Concluding as we have that the fair board had the power to sponsor the
promotional trip and collect funds from the persons making the trip, the ques-
tion next rises to whether such funds are to be considered as state funds. “‘State
funds™ are defined in §8.2(2) as follows:

“State funds means any and all moneys . . . collected by or for the State or
an agency thereof, pursuant to authority granted by any of its laws.”

Since in this case money has been collected by an agency of the state pur-
suant to lawful authority, it is our opinion that the money in question is in fact
“state funds”.

Moreover, collection of money by the state fair board is a “financial affair”
of the board and thus the funds are subject to the provisions of §173.19, Code
of lowa, 1973, where it is provided that:

“Prior to the annual convention, the auditor of state shall examine and
report to the executive council upon all financial affairs of the
board.” (Emphasis Added)

If the board collects money from prospective tour participants, it is to be an-
ticipated that the state fair board is then going to be obliged to satisfy the
financial obligation of the participants to the travel agency selected to conduct
the tour. The satisfaction of this obligation by the state fair board is necessari-
ly in the nature of a financial expenditure and is therefore subject to the
provisions of §173.16 which provides:

“All expenditures incurred in . .. conducting the annual fair . . . shall be
recorded by the secretary and paid from the state fair receipts . ..”

Turning to your last question, since as we have seen, a travel tour promo-
tion of the state fair is a legitimate state function within the power of the fair
board to undertake rather than a tour sponsored by a private entrepreneur, it
necessarily follows that the term “lowa State Fair” may be used to promote
the tour.
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April 26, 1973

STATE OFFICERS AND DEPARTMENTS: Travel Expenses of the State
Fair Board — secs. 8.6(7), 8.13, 173.9, 173.11 and 173.17, Code of lowa,
1973. Members and employees of the Fair Board do not need executive
council authorization for out of state trips. (Blumberg to Fulk, Sec. lowa
State Fair Bd., 4/26/73) #73-4-8

Mr. Kenneth R. Fulk, Secretary, Iowa State Fair Board: We are in receipt of
your opinion request of April 20, 1973, regarding travel expenses. You are
asking whether members and employees of the Fair Board must receive per-
mission from the Executive Council for out of state business trips that are not
conventions, conferences or meetings.

Section 8.13 of the Code provides:

“The state comptroller shall be limited in authorizing the payment of
claims, as follows:

* * *

2. Convention expenses. No claims for expenses in attending conventions,
meetings, conferences or gatherings of members of any association or society
organized and existing as quasi-public association or society outside the state
of Towa shall be allowed at public expense, unless authorized by the executive
council ....”

There is some question as to whether the Fair Board would come under sec-
tion 8.13. Pursuant to Chapter 173, the Fair Board shall prescribe rules for the
presentation and payment of claims out of state fair receipts and other funds
of the board. Section 173.17. The secretary of the board draws all warrants on
the treasurer, section 173.9(2), and the treasurer makes payments on all
warrants signed by the president and the secretary of the board from any funds
available, section 173.11(2). Section 8.6(7) provides that the state comptrolier
shall control the financial operations of the Fair Board by charging all
warrants issued to the Fair Board to advance accounts; by charging all collec-
tions made by the Fair Board to the advance accounts; and by charging all dis-
bursements made to the allotment accounts of the Fair Board and crediting all
such disbursements to the advance and inventory accounts. In other words,
the Fair Board has its own accounts, issues its own warrants for salaries and
expenses, and decides its own procedures for claims which it then pays for out
of its own accounts. Claims for the Fair Board and its employees need not be
submitted to the Comptroller for payment. Therefore, section 8.13(2) has no
application to the Fair Board with respect to claims for out of state expenses.

Accordingly, we are of the opinion that members and employees of the Fair
Board do not need executive council authorization for out of state trips.

April 26, 1973

STATE OFFICERS AND DEPARTMENTS: State Fair Board — sec.
173.14(7), Code of lowa, 1973. “*Special police” appointed by the Fair
Board president have the powers and duties of peace officers. Other Fair
employees not designated “‘special police’ have no law enforcement power
except to the extent any private citizen does. (Voorhees to Fulk, Sec. lowa
State Fair Board, 4/26/73) #73-4-9
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Mr. Kenneth R. Fulk, Manager, lowa State Fair: This letter is in response to
your request for an opinion regarding the “special police” that may be ap-
pointed by the president of the Fair Board under the authority of §173.14(7),
Code of Towa, 1973. Basically your questions can be condensed to these: (1)
What powers do these special police have? and (2) What law enforcement
powers would traffic directors, guards, etc., have if they were not designated
special police?

Section 173.14(7) provides:

“The state fair board shall have the custody and control of the state
fairgrounds, including the buildings and equipment thereon belonging to the
state, and shall have power to:

* * *

“7. The president of the state fair board may appoint such number of
special police as he may deem necessary and such officers are hereby vested with
the powers and charged with the duties of peace officers.” (Emphasis Added)

The duties of “peace officers” are defined in §748.4, Code of Iowa, 1973.

“It shall be the duty of a peace officer and his deputy, if any, throughout the
county, township, or munictpality of which he is such officer, to preserve the
peace, to ferret out crime, to apprehend and arrest all criminals, and insofar as
it is within his power, to secure evidence of all crimes committed, and present
the same to the county attorney, grand jury, mayor or police courts, and to file
informations against all persons whom he knows, or has reason to believe, to
have violated the laws of the state, and to perform all other duties, civil or
criminal pertaining to his office or enjoined upon him by law. Nothing herein
shall be deemed to curtail the powers and duties otherwise granted to or im-
posed upon peace officers.”

Section 695.7, Code of lowa, 1973, authorizes peace officers to carry certain
wedapons:

“It shall be the duty of the sheriff to issue a permit to go armed with a
revolver, pistol, or pocket billy to all peace officers and such other persons
who are residents of his county, and who, in the judgment of said official,
should be permitted to go so armed.” (Emphasis Added)

These special police would have all the powers and duties of peace officers,
including the power to make arrests and carry weapons. In order to have such
powers, these individuals must be appointed as special police by the president
of the State Fair Board. State Fair employees not so designated would have no
law enforcement power except to the extent any private citizen does.

Section 755.5, Code of lowa, 1973, gives a private citizen the power to make
arrests under the following circumstances:

“I.  For a public offense committed or attempted in his presence.

*“2. When a felony has been committed, and he has reasonable ground for
believing that the person to be arrested has committed it.”

Thus, individuals not designated as special police would not be able to make
arrests for traffic offenses, entering the grounds without payment, or other
offenses that are not felonies, unless they actually observed the person to be
arrested committing the offense. If an arrest was made that was not in accord-
ance with §755.5, the individual making the arrest could be held liable in an ac-
tion for false arrest. It would therefore seem that the best way to avoid any
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problems in this area would be to place the responsibility for enforcing laws
and State Fair rules with the designated special police.

In this regard, it should be noted that no Fair Board rules appear in the 1971
volume of the Towa Departmental Rules, nor in the July 1971, January 1972,
or July 1972 supplements. It is indicated in the 1971 lowa Departmental Rules
that the Fair Board rules appearing in the 1966 lowa Departmental Rules are
considered ‘“‘not current.” Obviously, the special police cannot enforce Fair
Board rules if there are none.

May 1, 1973

CITIES AND TOWNS: Contracting Procedure — §§23.2 and 23.18, Code of
lowa, 1973. There are no requirements in Chapter 23 that a municipality
must have work on a public improvement done by contract if the cost is five
thousand dollars or more. (Blumberg to Berkland, Palo Alto County At-
torney, 5/1/73) #73-5-1

Roger A. Berkland, Palo Alto County Attorney: In your letter of November
17, 1972, you requested an opinion from this office relating to the legality of a
city doing its own gas, water and sewer line work, without contracting for such
work as required by Section 23.18 of the Code of Iowa.

Section 23.18 provides in part:

“When the estimated total cost of construction, erection, demolition, altera-
tion or repair of any public improvement exceeds five thousand dollars, the
municipality shall advertise for bids on the proposed improvement by two
publications in a newspaper published in the county in which the work is to be
done . . .. This section shall not apply to the construction, erection, demoli-
tion, alteration or repair of any public improvement when the contracting
procedure for the doing of the work is provided for in another provision of
law.”

The term ““public improvement” is defined in Section 23.1 of the Code to in-
clude “any building or other construction work to be paid for in whole or in
part by the use of funds of any municipality.”

The problem revolves around the issue of whether Chapter 23, and
specifically section 23.18, requires that all public improvements, the costs of
which exceed five thousand dollars, be done by contract. We can find no case
law dealing specifically with that issue. In a previous opinion, 1966 O.A.G.
349, the question was whether the State Fair Board, pursuant to Chapter 23,
must accept bids on all its work on repair of buildings, water and sewer
systems. It was held there, citing to sections 23.2 and 23.18, that the Fair
Board did not have to accept bids or contracts for work when the cost of said
work was under five thousand dollars. That opinion is not to be interpreted to
mean that if the cost of work exceeds five thousand dollars, the work must be
done by contract.

Section 23.2 provides in part that before ‘“any municipality shall enter into
any contract for any public improvement to cost five thousand dollars or
more” the governing body proposing to make such a contract shall adopt
plans, specifications and the like, and hold a hearing on the matter. We inter-
pret this section to mean that a municipality may contract for work on a public
improvement. However, if that work costs five thousand dollars or more,
plans and specifications shall be adopted and a hearing held. There is nothing
in this section requiring a contract for work that exceeds five thousand dollars.
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The same may be said of section 23.18. That section sets forth the contract-
ing procedures for work exceeding five thousand dollars. It cannot stand for
the proposition that all work exceeding five thousand dollars must be done by
contract. The last sentence of that section provides that it does not apply if the
contracting procedure for a public improvement is provided for in another
provision of law. A prior opinion of this office, November 24, 1965, Strauss to
Mossman, dealt with the question of whether section 23.18 applied to Chapter
397, which had its own contracting procedure. We held there that because
Chapter 397 had its own contracting procedure, no part of section 23.18 could
be applied. The same result was reached in Schumacher v. City of Clear Lake,
1932, 214 [owa 34, 239 N.W. 71. There, work consisting of curbing and paving
was done pursuant to Chapter 308 of the 1927 Code, which set forth a con-
tracting procedure with hearings, and which is similar in some respects to
Chapter 391 of the present Code. The work exceeded five thousand dollars,
and the issue was raised as to whether Chapter 23 (then sections 352 et. seq.)
was controlling. The Court held (214 Iowa at 37, 38):

“The Court is of the opinion that the contract in this case is entirely outside
the purview and purpose of the budget law, which, so far as this case is con-
cerned, 'is to secure economy in and fair prices for building or other construction
work to be paid for out of funds of the municipality’ and ‘is directed to the
promotion of economy in the letting of public contracts.” See Carlson v.
Marshalltown, 212 Towa 373.

“Chapter 308, Code, 1927, makes quite adequate provisions for the ac-
complishment of these purposes . ... To superimpose the provisions of the
budget law would be to hamper and obstruct the municipality and the proper-
ty owners in their right to make public improvements and to introduce confu-
sion, incongruity, and uncertainty into definitely prescribed procedure
therefore,” [Emphasis added]

Several chapters pertaining to municipalities have set forth procedures for
letting of contracts, resolutions of necessity, plats, and the like. Some of these
chapters are 390A, 391, 391A, 395, 397, and 401. We specifically call your
attention to section 401.6 which requires that a contract be let if the cost of the
work under that chapter exceeds twenty-five hundred dollars.

Accordingly, we are of the opinion that Chapter 23 does not require con-
tracts for work on public improvements exceeding five thousand dollars.
Chapter 23, specifically sections 23.2 and 23.18, sets forth procedures required
if a contract is to be let for work exceeding five thousand dollars. In addition,
section 23.18 does not apply where the contracting procedures are provided
for in another provision of law.

May 1, 1973

UNIFORM COMMERCIAL CODE: §554.9403(3), Code of lowa, 1973 —
Continuation statements; premature filing. A continuation statement
may not be filed more than six months prior to the expiration date of

the financing statement. (Haesemeyer to Synhorst, Secretary of State,
5/1/73y #73-5-6

The Honorable Melvin D. Synhorst, Secretary of State: You have requested
an opinion of the Attorney General with respect to a question involving an in-
terpretation of Section 554.9403(3), Code of Iowa, 1973, which was presented
to you in a letter from a County Recorder in the following terms:

“Please provide me with a legal opinion as to the filing of continuations.
Can continuations be filed prior to six months of the expiration date of the
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financing statement? The code says ‘they may be filed within six months’ but
does not say they cannot be filed prior to this time.

“One of our local banks filed a continuation on June 1, 1971, on a financing
statement which would have expired on December 29, 1971. Bank examiners
would not accept this continuation stating since it was filed prior to the six
month period, it was not valid. Bank personnel had to have a new financing
form signed and filed.”

Section 554.9403(3) is the same as Article 9 §403 of the Uniform Commer-
cial Code and reads as follows:

“3. A continuation statement may be filed by the secured party (i) within
six months before and sixty days after a stated maturity date of five years or
less, and (ii) otherwise within six months prior to the expiration of the five-
year period specified in subsection 2. Any such continuation statement must
be signed by the secured party, identify the original statement by file number
and state that the original statement is still effective. Upon timely filing of the
continuation statement, the effectiveness of the original statement is continued
for five years after the last date to which the filing was effective whereupon it
lapses in the same manner as provided in subsection 2 unless another con-
tinuation statement is filed prior to such lapse. Succeeding continuation
statements may be filed in the same manner to continue the effectiveness of the
original statement. Unless a statute on disposition of public records provides
otherwise, the filing officer may remove a lapsed statement from the files and
destroy it.”

The language of the statute is quite clear and free from ambiguity. The dates
within which a continuation statement may be filed are explicitly set forth as
follows:

(1) within six months before and sixty days after a stated maturity date of
five years or less, and (ii) otherwise within six months prior to the expiration of
the five year period specified as subsection 2.”

In our opinion this statute does not admit of an interpretation which would
permit the filing of a continuation statement more than six months prior to the
expiration date of the financing statement.

One of the most important reasons for the filing rule is that set forth in Re
Steffens, 31 F. 2d 660 (1929) that ““A creditor who finds the original mortgage
on file should not be required to search the records before the beginning of the
proper period for refiling to find out whether the mortgage has been refiled””.

The question you raise¢ has not been the subject of any significant number of
court decisions around the country. However there is enough case law under
the statutes which served as precursors to Article 9 §403 of the Uniform
Commercial Code to establish that the premature refiling of a continuation
statement is of no effect. See for example 63 ALR 591 and cases cited therein.
Kratzmer v. Detroit Lumber Co., 195 Mich. 570, 161 N.W. 817 (1917).

May 2, 1973

SCHOOLS: School bus — Ch. 285, Code of lowa, 1973. Departmental rules
of Department of Public Instruction prohibit a contractor from collecting a
fee from parents of children residing where busing is not mandated by
statute. (Nolan to Dunlap, State Representative, 5/2/73) #73-5-2
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Honorable Norman P. Dunlap, State Representative: This is written in
response to your letter requesting an opinion on the following:

“The Ames Community School District contracts with a private firm for a
student bus service under the provisions of Chapter 285, Code of lowa.

“An Attorney General’s opinion is sought to determine the legality of a
private firm collecting a fee from parents of students residing within the
statutory limitation where busing is not required under the provision of Sec-
tion 285.1, Code of lowa. This service would be provided on regularly es-
tablished bus routes and these public school students would ride with those
who are eligible for transportation.”

Section 285.1, Code of lowa, permits a local school board to exercise discre-
tion in providing transportation for resident elementary children attending
public school who live less than the distance at which transportation is re-
quired by statute and also permits such school boards to provide transporta-
tion for all high school students residing inside the corporate limits of any
town, village, or city and more than two miles from designated high school.
This discretionary power, however, does not extend to an authorization to a
private company operating a school bus under contract with a school board.
Under the rules of the Department of Public Instruction (§22.15, 1971 lowa
Departmental Rules, Page 690) a contractor “may not arrange with individual
families for transportation. The contractor undertakes to transport only those
families indicated by the board of education.” Consequently, it would not be
permissible for the private contractor to collect a fee from the parents of
students under the circumstances you present.

May 2, 1973

COURTS: Judicial magistrates — Ch. 1124, Acts of the 64th General
Assembly, Section Session. Officers of judicial magistrate and mayor are in-
compatible. (Nolan to Barbee, Dickinson County Attorney, 5/2/73) #73-
5-3

Walter W. Barbee, Dickinson County Attorney: This is written in response
to your request for an opinion as to the compatibility of the office of county
judicial magistrate and mayor. It appears from your letter that a person
presently serving as mayor of one of the communities within your county has
been nominated to serve as judicial magistrate and a question is raised as to
whether such an individual would be obliged to resign his mayorship in order
to accept the position of county judicial magistrate.

In an opinion issued by this office on December 14, 1972, to the Tama
County Attorney we stated that Article III of the Constitution of fowa pro-
vides that the powers of government shall be divided into three separate
departments, the legislative, the executive and the judicial and that no person
charged with the exercise of powers properly belonging to one of these
departments shall exercise any function appertaining to either of the others.
The lowa Supreme Court established further guidelines in State ex rel LeBuhn
v. White, 1965, 257 lowa 606, 133 N.W.2d 903, which states that:

“The test of incompatibility is whether there is any inconsistency in the
functions of the two [offices], as where one is subordinate to the other ‘and
subject in some degree to its revisory power’ or where the duties of the two of-

L)

fices ‘are inherently inconsistent and repugnant’.
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It is our view that under the new unified court law, Chapter 1124, Acts of
the 64th General Assembly, Second Session, the magistrate will be subject to
the supervision of the district court and the exercise of such supervisory power
by the judicial branch of government would cause an incompatibility to exist
between the office of magistrate and mayor. State ex rel LeBuhn, supra further
holds that where one person takes an office which is incompatible with an of-
fice previously held, he, by such act, vacates the first office. Accordingly,
should the individual who is now serving as mayor accept the position of
county judicial magistrate, he would, on taking the office of magistrate, vacate
the office of mayor.

May 2, 1973

CITIES AND TOWNS: Authority of Mayor — §§363.40 and 363A.3(1),
Code of Towa, 1973. Pursuant to Sections 363A.3(1) and 363.40, a mayor
may remove city police officers from their duties. (Blumberg to Rodenburg,
Pottowattamie County Attorney, 5/2/73) #73-5-4

Lyle A. Rodenburg, Pottawattamie County Atiorney: We are in receipt of
your opinion request of March 3, 1973, relative to the authority and power of
a mayor. You specifically asked:

“Under the provisions of Section 363A.3(1) in a city of 3500 population, un-
der the mayor-council form of government that has not adopted Division IV,
(organization of city government) of the Home Rule Law and is not under
Civil Service, does the mayor, as chief executive officer, have the authority and
the power to remove or fire city police officers?”

Section 363A.3(1) provides: “The mayor shall appoint the following of-
ficers: 1. A marshal, and such other police officers, including police matrons
as may be provided by ordinance.” Section 363.40 provides:

“All persons appointed to office in any city or town may be removed by the
officer or body making the appointment, but every such removal shall be by
v\irillie.r’] order, which shall give the reasons therefor and be filed with the city
clerk.

In Scott v. City of Waterloo, 1920, 190 lowa 467, 180 N.W. 156, the plaintiff
was appointed police matron of the city and served in that capacity until
removed by the mayor pursuant to a written order. The Court, referring to
section 657 of the 1913 Code, now section 363.40, stated (190 Iowa at 469):

“The authority conferred by Section 657 is broad, and confers a large dis-
cretion upon the officer or body making the appointment, to remove the ap-

pointee . . . . If it had been the intention of the legislature to limit the power or
authority of the appointing officer or body . . . it would, no doubt, have so
declared. The power conferred by Section 657 is to remove one ap-
pointed . . .. The authority of the mayor, under the foregoing statutes, to

remove the pohce matron from office is clear .
Your situation is similar.

Accordingly, we are of the opinion that, under the facts you stated, if the
mayor has appointed city police officers, he may remove them from office pur-
suant to section 363.40.

May 2, 1973

CIVIL RIGHTS: Chapter 601A.7(1), 601A.15, Code of lowa, 1973; 29 U.S.C.
§623(F). The Age Discrimination Act prohibits placing an age limit upon
entry into law enforcement positions, unless such limit can be demonstrated
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to be based upon the nature of the particular position. Chapter 601A.15
however, exempts retirement plans and benefit systems from Age
Discrimination Act unless such plan or system is a mere subterfuge for
evading the provisions of the Act. (Conlin to Hayes, Exec. Director, lowa
Civil Rights Commission, 5/2/73) #73-5-5

Alvin Hayes, Jr., Executive Director, lowa Civil Rights Commission: You
have requested an opinion from this office concerning the implication of the
age discrimination provisions of the lowa Civil Rights Act for the Department
of Public Safety. You have asked specifically if that Department may:

“l. Place a maximum age limit on persons for entry into a retirement
system; and

*2. Place a maximum age limit on applications for entry into any law en-
forcement positions in any area of the state.”

It is the opinion of this office that the lowa Civil Rights Act does permit age
limits for entry into retirement systems, but does not permit age limits for en-
try into law enforcement positions unless the limit is based upon the nature of
the particular position. This latter qualification is extremely limited in scope
and will be explained below.

fowa Code Section 601A.7(1) (1973) provides that:

“It shall be an unfair or discriminatory practice for any:

a. Person to refuse to hire, accept, register, classify, or refer for employ-
ment, to discharge any employee, or to otherwise discriminate in employment
against any applicant for employment or any employee because of the
age, . . . of such applicant or employee, unless based upon the nature of the
occupation.”

This statute sets out the basic prohibition with regard to age discrimination
in employment in this state. However, the Iowa Legislature has seen fit to ex-
empt from this prohibition “any retirement plan or benefit system of any
employer unless such plan or system is a mere subterfuge adopted for the pur-
pose of evading the provisions of” the lowa Civil Rights Act. See lowa Code
Section 601A.15 (1973).

Consequently although age discrimination prohibition is an absolute one in
policy, the situation you describe appears to fit clearly within the statutory ex-
ception for retirement systems. You have related no facts which would imply
that the Department’s system is a ‘““mere subterfuge’ to evade the Act. An ex-
ample of such a purpose would be where one of the requirements for employ-
ment in the department was immediate entry into the department’s retirement
system. Thus, any age limitation set for this system would effectively prevent
older workers from being accepted for employment at all. This does not
appear to be the case in this instance, however, so the department would be
fully justified in setting such an age maximum under lowa law. Under the
federal Age Discrimination in Employment Act of 1967, there is also an excep-
tion for bona fide retirement plans. See 29 U.S.C. §623(f) (2) (1973).

The second part of your inquiry deals with age maximums for employment
in law enforcement positions. This presents a different sort of problem. We
must here look to the actual job description of each law enforcement position
under the authority of the Department of Public Safety. Our statute (Iowa
Code Section 601A.7(1) (1973)) prohibits age discrimination in hiring *“‘unless
based upon the nature of the occupation.”” This latter qualification may be
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likened to an exception in the federal Age Discrimination Act. There it is said
that where age is a bona fide occupational qualification reasonably necesssry
to the normal operation of a particular business, age discrimination is per-
mitted. However, the burden of proof of this exception is on the party relying
on it. See 29 U.S.C. §623(f) (1973).

This essentially means that the Department of Public Safety must review the
job description for each position under their authority and analyze whether
the nature of that particular occupation requires a person under a certain age.
Assumptions about the general abilities and physical qualifications of persons
over a certain age are not permitted. Thus, if a particular position requires an
employee of great agility, the department may not assume, for instance, that
persons over 50 lack this kind of agility. Further examples of this “nature of
the occupation™ exception are extremely difficult to conceive of when faced
with, given the prohibition against assumptions and generalizations.

Each applicant must normally be given the opportunity to prove that he or
she possesses the qualities necessary for performance of the particular job,
regardless of his or her age. Bowe v. Colgate-Palmolive Co., 416 F.2d 711 (7th
Cir., 1969); Weeks v. Southern Bell Tel. & Tel. Co., 408 F.2d 228 (5th Cir.,
1969).

In summary then, the department may legally impose maximum age limits
for entry into a retirement system, but those limitations will not be permitted
for purposes of hiring unless based upon the nature of the particular occupa-
tion involved.

May 14, 1973

STATE OFFICERS AND DEPARTMENTS: Departmental Rules — House
File 480, Acts of the 65th General Assembly, First Session. The
amendments to Chapter 17A proposed in House File 480 are constitutional.
(Blumberg to Crabb, State Representative, 5/14/73) #73-5-7

Honorable Frank Crabb, State Representative: We are in receipt of your
opinion request of May 9, 1973, regarding the constitutionality of House File
480 of the 65th General Assembly. House File 480 amends sections 17A.7,
17A.8, 17A.11,.and repeals section 17A.9, Code of Iowa, 1973, Section 17A.7
is amended by adding a sentence providing that a rule shall not take effect if an
objectionable part to it has not been corrected. Section 17A.8 is amended by
requiring that the rules review committee shall endorese the rules by stating
that no objections to the rules were found. Section 17A.11 is amended by
deleting part of a sentence for the proposition that inaction shall not be con-
strued as approval or enactment.

These statutes deal with the procedures for promulgating rules and
regulations of state agencies and departments. We can find nothing in any of
the amendments in House File 480 that would hinder, abrogate or impair any
contitutional guarantee or provision. The amendments are merely changes in
the authority and duties of the rules review committee, which changes the
Legislature has the authority to make.

Accordingly, we are of the opinion that the amendments to Chapter 17A in
House File 480 are not unconstitutional.
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May 14, 1973

CITIES AND TOWNS: Salary increases for Elected Officials — §§368A.21
and 420.41, Code of lowa, 1973. Elected officials of a city cannot increase
their salaries during their term of office. (Blumberg to Kiser, State
Representative, 5/14/73) #73-5-8

Jean Kiser, State Representative: We are in receipt of your opinion request
of May 3, 1973. You ask whether elected officials of a city can increase their
salaries during their term of office.

Section 368A.21 of the Code provides in part:

“No member of any city or town council shall, during the time for which he
has been elected, be appointed to any municipal office which has been created
or the emoluments of which have been increased during the term for which he
was elected, nor shall the emoluments of any city or town officer be changed dur-
ing the term for which he has been elected.” (Emphasis added)

See also, Schanke v. Mendon, 1958, 250 Towa 303, 93 N.W. 2d 749, which
also holds that the term of office referred to in the statute begins on the second
secular day of January following the election and continues for the period of
years of the term, all pursuant to Section 363.28 of the Code.

The provisions of Section 368A.21 also are applicable to special charter
cities pursuant to Section 420.41 of the Code which provides that the
provisions of the City Code are applicable to special charter cities in the
absence of any exceptions. We can find no exceptions to Section 368A.21 in
Chapter 420. Accordingly, we are of the opinion that elected officials of a city
cannot increase their salaries during their term of office.

May 16, 1973

CITIES AND TOWNS: Fiscal year: §§4.7, 4.8, 363.29, Code of lowa, 1973,
Chapter 1020, and §83, Chapter 1088, 64th G.A., Second Session (1972).
The fiscal year of cities and towns is the calendar year. Section 83 of
Chapter 1088 is a special act which prevails over Chapter 1020, a general
act. The words “‘enacted” and “‘enactment” as used in §4.8, Code, are not
synonymous with passage and include approval by the Governor.
(Haesemeyer to Hutchins, State Representative, Nielsen, State
Represenative, Bittle, State Representative, and Selden, State Comptroller,
5/16/73) #73-5-9

Honorable Bill Hutchins, Honorable Carl V. Nielsen, Honorable Ed Bittle,
lowa House of Representatives; Mr. Marvin R. Selden, Jr., State Comptroller:
By a letter dated May 8, 1973, Representative Hutchins and Representative
Nielsen requested an opinion of the Attorney General with respect to the
following:

“We, the undersigned members of the lowa House of Representatives, re-
quest an Attorney General’s opinion on whether Chapter 1020, Acts of the
64th G.A., or Section 83 of Chapter 1088, Acts of the 64th G.A , prevails after
those acts are construed in accordance with Chapter 4.8 of the 1973 Code.

“We are informed that the Governor signed Chapter 1088 of the 64th G.A.
after Chapter 1020.”

By letters dated May 9, 1973, and May 10, 1973, respectively, Mr. Selden
and Representative Bittle requested opinions with respect to the same ques-
tion.
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Chapter 1020, 64th G.A., Second Session (1972) is entitled “An Act to
Change the Fiscal Year of Cities and Towns, Counties, and Other Political
Subdivisions™. It passed the last House of the General Assembly, the House of
Representatives, on February 22, 1972, was sent to the Governor on March §,
1972, and was signed by the Governor on March 9, 1972, As stated in Section
1 thereof. *“The purpose of this act is to change the budget year of cities, coun-
ties, and all other political subdivisions of the State from a calendar year
beginning January Ist and ending December 31st to a fiscal year beginning
July 1st and ending the following June 30th.” In line with this stated purpose,
Section 3 of Chapter 1020 provides in relevant part:

“The fiscal year of cities, counties, and other political subdivisions of the
State shall begin July 1st and end the following June 30th commencing July 1,
1975.

Attention must be given also to Section 48 of Chapter 1020 which provides:

“SEC. 48. Section three hundred sixty-three point twenty-nine (363.29),
Code 1971, is amended to read as follows:

“363.29. The fiscal year. The fiscal year for all municipal corporations for
which taxes are collected through the office of the county treasurer and for all
departments, boards, and commissions thereof shall begin on July first each
year and shall end on June thirtieth following.”

Chapter 1088 also passed by the Second Session of the 64th General
Assembly in 1974 is the Home Rule Bill. Section 83 thereof provides in rele-
vant part:

“Except as otherwise provided for special charter cities, a city’s fiscal year
and tax year is from January 1Ist through December 31st, inclustve.”

Chapter 1088 was passed by the last House of the General Assembly, the
House of Representatives, on January 26, 1972, sent to the Governor on
March 13, 1972, and signed into law by him on March 16, 1972.

It is evident from the foregoing that the fiscal year for cities prescribed by
these two measures are hopelessly in conflict. The Fiscal Year Bill would re-
quire all cities, towns, counties, and other political subdivisions beginning July
1, 1975, to adhere to a fiscal year which would begin July 1 of each year and
end June 30th of the year following. Section 83 of Chapter 1088 on the other
hand would in the case of cities only, establish a fiscal year the same as the
calendar year. Section 2(1) of Chapter 1088 provides:

*“1. ‘City’ means a municipal corporation including a town, but not in-
cluding a county, township, school district, or any special-purpose district or
authority. When used in relation to land area, ‘city’ includes only the area
within the city limits.”

Thus, in effect, Section 83 of Chapter 1088 would place not only cities but
also towns and other municipal corporations on a calendar year basis.

In resolving the conflict between these two statutory provisions both passed
by the same session of the General Assembly recourse may be had to certain
rules of statutory construction. Sections 4.7 and 4.8, Code of lowa, 1973,
provide respectively:

*4.7 Conflicts between general and special statutes. If a general provi-
sion conflicts with a special or local provision, they shall be construed, if possi-
ble, so that effect is given to both. If the conflict between the provisions is
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irreconcilable, the special or local provision prevails as an exception to the
general provision.”

“4.8 Irreconcilable statutes. If statutes enacred at the same or different
sessions of the legislature are irreconcilable, the statute latest in date of enact-
ment by the general assembly prevails. If provisions of the same Act are
irreconcilable, the provision listed last in the Act prevails.” (Emphasis added.)

It is evident from the foregoing that if the conflict which exists is between a
general provision and a special or local provision the special or local provision
prevails irrespective of which provision was passed first. Hence, if a situation
exists to which Section 4.7 is applicable, it is not necessary to refer to Section
4.8 as such provision is then irrelevant. However, where Section 4.8 does come
into play, the meaning of the term “‘enactment” as used in that Section be-
comes of crucial importance especially in a situation such as that which we
have here where the Fiscal Year Bill was passed by the last House of the
General Assembly last but signed by the Governor first and the Home Rule
Bill was passed by the last House of the General Assembly first but signed
by the Governor last. As an aid to ascertaining the meaning of the word
“enactment” as used in Section 4.8, we have the benefit of Section 4.1(2)
which provides:

“2. Words and phrases. Words and phrases shall be construed according
to the context and the approved usage of the language; but technical words
and phrases, and such others as may have acquired a peculiar and appropriate
meaning in law, shall be construed according to such meaning.”

There are other statutory aids to construction of statutes which may be of
some assistance in resolving the present controversy. For example, Section 4.4
provides in part:

“In enacting a statute, it is presumed that:

* * *

“3. A just and redsonable result is intended.

4. A result feasible of execution is intended.”

* * *

Bearing in mind that the rules of statutory construction hereinbefore set
forth from Chapter 4 of the Code represent merely a codification of the pre-
existing case law, it is appropriate to turn first to the question of whether the
general special dichotomy has application to this problem.

In Georgen v. State Tax Commission, 165 N.W. 2d 782 (lowa, 1969) the
Towa Supreme Court quoted with approval the following language from 82
C.J.S. Statute §369:

“For purposes of interpretation, legislative enactments have long been
classed as either general or special, and given different effect on other
enactments dependent as they are found to fall into one class or the other.
Where there is one statute dealing with the subject in general and comprehen-
sive terms, and another dealing with a part of the same subject in a more
minute and definite way, the two should be read together and harmonized, if
possible, with a view to giving effect to a consistent legislative policy; but, to
the extent of any necessary repugnancy between them, the special statute, or
the one dealing with the common subject matter in the minute way, will
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prevail over the general statute, according to the authorities on the question,
unless it appears that the legislature intended to make the general act con-
trolling; * * *

The lowa Court then went on to say:

“We ourselves have held where there is a conflict or ambiguity between
specific and general statutes, the provisions of specific statutes control. City of
Vinton v. Engledow, 258 lowa 861, 867, 868, 140 N.W. 2d 857, 862, and
Citations; Towa Mut. Tornado Ins. Assn. v. Fischer, 245 lowa 951, 955, 65 N.W.
2d 162, 165. In Fischer we said it is a fundamental rule ‘That where a general
statute, if standing alone, would include the same matter as a special act and
thus conflict with it, the special act will be considered an exception to the
general statute whether is was passed before or after such general enact-
ment’,”

There are numerous other lowa cases to the same effect and no useful pur-
pose would be served by citing them all. Suffice it to say that they are all
collected at 17 lowa Digest, Statutes §223.4.

In Chicago, R1I. & P. R. Co., 182 N.W. 2d 160 (Iowa, 1970) the lowa
Supreme Court applied the general/special rule to two statutes involved in an
effort by the Highway Commission to proceed with condemnation to acquire
certain highway rights across certain railroad tracks. In this case the Highway
Commission sought to proceed under §306A.10 which outlined a broad
authority over “relocation or removal of any utility facility now located in,
over, along, or under any highway or street”. The railroad relied on what it
contended was a specific statute, §478.22 which dealt by its terms with a situa-
tion when “a railway track crosses or shall hereafter cross a highway,
street, or alley”. The Iowa Supreme Court agreed with the railroad noting that
§306A.10 although enacted at the same session of the Legislature which
adopted an amendment to §478.23 was the more general statute making no
reference to railroad crossing problems as was the case with §§478.22 et seq.
The Court then went on to say:

“Thus the Legislature at the same session gave broad powers over limited
access highway construction and maintenance to the Highway Commission;
left the Commerce Commission’s authority over railroad crossings intact; but
added a new standard to the Commerce Commission’s authority. This stan-
dard related to the federally aided highways program which is recognized in
both statutes.

“We conclude the Legislature intended to preserve in the Commerce Com-
mission the jurisdiction and authority to determine controversies between the
railroads on the one hand and highway authorities on the other when the
narrow purpose of the controversy deals with railroad crossings.

“Both sets of statutes are special in nature. Each refers to specific situations.
As between the two sets, §§478.22-.24 are the more specific, dealing as they do
only with railroad crossing situations. Sections 306A.10 et seq. deal with all
enumerated utility uses located in, over, along or under any highway. Under
the familiar rule cited above, the Commerce Commission authority, being the
more specific takes precedence over the Highway Commission authority,
which is more general in nature.” 182 N.W. 2d 160 at 163.

Applying the Court’s reasoning in the case discussed above to the situation
before us we must conclude that §83 of the Home Rule Bill is the more specific
of the two statutes, dealing as it does only with the narrow question of the
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fiscal year of cities and towns whereas all of Chapter 1020 is devoted in a com-
prehensive and general manner to the broader subject of the fiscal years of all
political subdivisions including cities and towns. In this case it is immaterial
which statute was enacted first. See in addition to cases cited above, Brightman
v. Civil Service Commission of the City of Des Moines, 171 N.W. 2d 612 (lowa,
1969).

Another lowa case which illustrates the application of the general versus
special statute rule is Smith v. Newell, 1962, 254 Towa 496, 117 N.W, 2d 883.
There the two conflicting statutes were §§337.7 and 341.1 which read as
follows:

“337.7 Bailiffs — appointment — duties. The sheriff shall attend upon the
district court of his county, and while it remains in session he shall be allowed
the assistance of such number of bailiffs as the judge may direct. They shall be
appointed by the sheriff and shall be regarded as deputy sheriffs, for whose
acts the sheriff shall be responsible.

“341.1 Appointment. Each county auditor, treasurer, recorder, sheriff,
county attorney, clerk of the district court, may, with the approval of the
board of supervisors, appoint one or more deputies or assistants, respectively,
not holding a county office, for whose acts he shall be responsible. The num-
ber of deputies, assistants, and clerks for each office shall be determined by
the board of supervisors, and such number together with the approval of
each appointment shall be by resolution made of record in the proceedings
of such board.”

Section 337.7 is part of Chapter 337 dealing with sheriffs, whereas Chapter
341 of which §341.1 is a part is entitled “Deputy Officers, Assistants and
Clerks.”” The court had little difficulty in disposing of the question, observing:

“Section 337.7 is a specific statute. Section 341.1 is a general statute per-
taining to all county officers and their deputies.”

The analogy to the matter we are presented with is obvious. To paraphrase
the court’s language, §83 is a specific statute. Chapter 1020 is a general statute
pertaining to the fiscal years of all political subdivisions.

Having decided as we do that the Home Rule Bill prevails because of the
applicability of Section 4.7, it is unnecessary to undertake to determine the
applicability of Section 4.8 or the meaning of “‘enactment”. However, since we
believe that the correct application of Section 4.8 will sustain and fortify the
result we have reached under Section 4.7, it may be useful to undertake the ex-
ercise.

First we do not think “enactment” is synonymous with “passage”. A bill
does not become a law upon completion by the General Assembly of its part in
the legislative scheme of things, i.e. passage by both houses. The Governor
plays a role in the legislative process and that part is set forth in the Constitu-
tion of lowa, Article III, Section 16:

“Executive approval — veto. SEC. 16. Every bill which shall have passed
the General Assembly, shall, before it becomes a law, be presented to the
Governor. If he approves, he shall sign it; but if not, he shall return it with his
objections, to the house in which it originated, which shall enter the same
upon their journal, and proceed to re-consider it; if, after such re-
consideration, it again passes both houses, by yeas and nays, by a majority of
two thirds of the members of each house, it shall become a law, notwithstand-
ing the Governor’s objections. If any bill shall not be returned within three
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days after it shall have been presented to him, Sunday excepted, the same
shall be a law in like manner as if he had signed it, unless the General Assem-
bly, by adjournment, prevent such return. Any bill submitted to the Governor
for his approval during the last three days of a session of the General Assem-
bly, shall be deposited by him in the office of the Secretary of State, within
thirty days after the adjournment, with his approval, if approved by him, and
with his objections, if he disapproves thereof.”

It is too well settled to require citation of authorities that these prescribed
gubernatorial duties, notwithstanding the historic and constitutional separa-
tion of power, are wholly legislative in nature. In other words, although the
Governor is the head of the executive branch of government, in approving or
disapproving bills he is exercising legislative rather than executive powers.

In U.S. v. Fanning, 1 Morris 459, 462 (Iowa, 1844), the lowa Supreme Court
went so far as to say:

“An act is not ‘passed’ by the legislature until it is duly approved by the
governor who, quoad hoc, is a part and portion of the legislature.”

For our purposes we need not go this far. Suffice it to say that a bill does not
become a law until it is approved by the Governor or the constitutionally
prescribed time has passed so that it becomes law without his signature. See
Schaffner v. Shaw, 1921, 191 Towa 1047, 180 N.W. 853. 1968 OAG 379 at p.
380.

Although we have been unable to find any lowa cases in which the meaning
of the word “‘enacted™ or one of its forms was squarely before the court, there
are cases from other jurisdictions directly on point. Thus the Michigan
Supreme Court in a case decided in 1956 faced the question squarely and said:

“[2] In construing the statute, words and phrases are accepted in their or-
dinary sense. See Hammons v. Franzblau, 331 Mich. 572, 50 N.-W. 2d 161.

“The word ‘enactment’ is defined by Webster (New International
Unabridged) as follows:

‘1. * * * the giving of legislative sanction and executive approval whereby a
bill becomes an act or law.

‘2. That which is enacted; a law; decree; statute; prescribed require-
ment * * ¥’ (Emphasis added.)

Note that the Michigan court is only doing that which our legislature is in-
structing us to do in §4.1(2), i.e. “‘construe words and phrases according to the
context and the approved usage of the language.” See also note entitled “*Date
or event contemplated by term ‘passage’, ‘enactment’, ‘effective date’, etc.,
employed by statute in fixing time of facts or conditions within its operation.”
132 A.L.R. 1048. Also see Rogers v. Vass, 6 Clarke 407 (Iowa, 1858) where the
court construed “passage’ to mean the date the act took effect.

We are aware, of course, that the terms “‘enact” and “‘enactment’ as used in
Section 4.8 is followed in the latter case only by the words “by the general
assembly”. However, we are not persuaded that this changes anything for as
we have seen the words “‘enact” and “‘enactment” require the participation of
the Governor and are misnomers when used to describe an action which the
legislature alone may take in bringing a proposal into law. The legislature, by
itself, simply cannot “enact” a law.
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We will concede that it can, for the purpose of this opinion, “*pass” a bill,
although there is respectable authority for the proposition that even this may
require the Governor’s approval. U.S. v. Fanning, supra. Rogers v. Vass, supra.
Thompson v. Independent School District, 1897, 102 lowa 94, 70 N.W. 1093. Cf,
however, 1968 OAG 379 at page 380.

Further support for the proposition that approval by the Governor is what
controls can be found in 50 Am. Jur. p. 554 Statutes, §547:

It has also been held that, where two bills are approved by the governor in
inverse order of their passage, conflicting provisions therein contained cannot
be resolved in favor of that which was last passed, on the theory of repeal by
implication.”

The case cited by Am. Jur. for this proposition is State v. Wetz, 1918, 40
N.D. 299, 168 N.W. 835, 5A.L.R. 731. Asin all cases where a rule such as that
enunciated by Section 4.8 is involved, repeal by implication is the doctrine
necessarily invoked for plainly if an express repeal is provided there would be
no problem at all. In Werz the North Dakota court disposed of the matter in a
few words, noting:

“Repeals by implication are not favored, and we are satisfied that the doc-
trine is not properly invoked in this case. Expecially is this true here, because
the two chapters referred to were approved by the Governor in the inverse
order of their passage. One act cannot repeal another by implication until it
becomes a law. (Emphasis added.) 168 N.W._ at 838.

As we have previously stated, a measure becomes a law when signed by the
Governor, 1968 OAG p. 379.

It is significant, too, to inquire into just what dates the courts consider im-
portant in determining which of two measures is the latest in time. Manilla
Community School District v. Halverson, 1960, 251 lowa 496, 101 N.W. 2d 705,
is an lowa case tangentially in point. This decision involved a conflict between
two acts passed by the 57th General Assembly relating to the reorganization of
school districts. This case is significant not because the issue of the latest
enacted statute was present but because the only dates the court considered
significant enough to mention were the dates of publication and effectiveness
of the two acts and also because the court described the following as an
“enacting clause’”:

“This Act being deemed of immediate importance shall be in full force and
effect from and after its passage and publication in * * *”’ 101 N.W. 2d at 708.

Thus there is more to enactment than passage.

A Kentucky case, State Property and Buildings Commission v. Hays, (Ky.,
1961) 346 S.W. 2d 3 involved two conflicting measures, HB274 and HB439,
an amendment to KRS56.540(4), both enacted at the same legislature. In its
opinion the court recited the fact that HB274 was enrolled on March 15, 1960,
and signed by the Governor on March 25, 1960. HB239 was both enrolled and
signed by the Governor on March 17, 1960. The court concluded:

“[3-5] In event of irreconcilable conflict between two acts passed at the
same session the law last enacted, being the later expression of the legislative
will, must prevail.

E I ]
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“Under these principles we construe the provisions of H.B.274 as an
authorized exception to KRS 56.450(4).” 346 S.W. 2d 3, 6.

Since the two measures were enrolled and signed in inverse order, it is evi-
dent that the court considered the date of signing by the Governor as con-
trolling. While we are not suggesting that the date of enrollment is the same as
the date of passage, the case is significant not only because the date of enroll-
ment was not deemed controlling but because the date of passage by the
legislature was not even mentioned.

Accordingly and for the reasons stated, it is our opinion that §83 of Chapter
1083 is a special statute, that Chapter 1020 is a general statute and that
therefore such §83 prevails irrespective of the dates of enactment of the two
measures. §4.7, Code of lowa, 1973, and authorities cited herein. Furthermore,
we conclude in any event that §83 was enacted last and must be given
precedence over Chapter 1020 so far as the fiscal years of cities is concerned.
§4.8, Code of lowa, 1973, and cases and authorities cited herein. Contra Peo-
ple v. Matrtes, 1947, 396 111.348. 71 N.E. 2d 690.

It may well be that a uniform fiscal year is a desirable thing but that is a
matter of policy for the legislature to decide. Fortunately that body is present-
ly in session, will have the benefit of this opinion, and presumably can enact
necessary legislation if the members thereof consider it appropriate. In this
regard, the present uncertainty surrounding these mutually repugnant acts is
likely, notwithstanding our opinion, to result in costly, time consuming, and
unnecessary litigation readily avoidable by this General Assembly.

May 16, 1973

DEPARTMENT OF SOCIAL SERVICES — Senate File #82, Acts of the
65th G.A. Effective July 1, 1973, person convicted of crime seventeen years
of age will not be ¢ligible for admission to the boy’s or girl’s training school.
(Jacobson to Kennedy, State Senator, 5/16/73) #73-5-10

Honorable Gene V. Kennedy, State Senator: This is to acknowledge receipt
of your letter dated March 9, 1973, in which you requested an opinion of the
Attorney General regarding the following matter:

“Senate File #82 has been signed by the Governor.

“In that Act is stated, ‘242.6 Conviction for Crime — When a boy or girl
over twelve years of age, and under 17, of sound mind, is found guilty in the
district court of any crime, except murder, the court may order the child sent
to the state training school for boys or for girls, as the case may be.’

_““Suppose the individual is seventeen and found guilty of any crime by the
district court, would that seventeen year old, if committed, necessarily be sent
to Anamosa or Rockwell City, rather than Eldora or Mitchelville.

“The Act appears defective caused by the terminology ‘under seventeen.’
“May I have your opinion in this regard?”

In answer to your question, it should be initially noted that the chapter of
the Towa Code that deals with the care of neglected, dependent, and delin-
quent children gives the criminal court concurrent jurisdiction with the
Juvenile court over children less than eighteen years of age. Section 232.62,
1973 Code of lowa. Once the criminal court obtains jurisdiction over such a
person, the matter may be prosecuted to finality in the same manner and with
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the same effect as though the person were eighteen years of age or older.
O.A.G. Nov. 2, 1965. In other words, a child under eighteen years of age
may be charged as an adult, tried as an adult, and sentenced as an adult to the
penitentiary or the men’s or women’s reformatory. The section about which
you are concerned (Section 242.6, 1973 Code of lowa, as amended by S.F. 82,
Acts of the 65th G.A.) may be invoked when a child under eighteen years of
age is found guilty in the criminal division of the district court of any crime ex-
cept murder. When this occurs the court may order the child sent to the state
training school for boys, or for girls, as the case may be, rather than to the
penitentiary or the men’s or women’s reformatory. The word “may” makes
this a matter which is within the discretion of the district court. The section is
in no way obligatory. Persons seventeen years of age convicted of crime have
always faced the possibility of incarceration in the penitentiary or the men'’s or
women’s reformatory. The amendement to Section 242.6, which reduces the
maximum age for admission to the boy’s or girl’s training school of those per-
sons convicted of crime, is not in conflict with any of this state’s statutory or
case law and is, threfore, not defective. Effective July 1, 1973, persons con-
victed of crime seventeen years of age and older will not be eligible for admis-
sion to the boy’s or girl’s training school.

May 16, 1973

CITIES AND TOWNS: Conflict of Interest — §368A.22, Code of lowa,
1973. A mere husband and wife relationship does not constitute a conflict of
interest where the husband is city clerk and the wife wishes to bid on city
property, which bids are competitive, public and open. (Blumberg to
Harvey, State Representative, 5/16/73) #73-5-11

Honorable LaVern R. Harvey, State Representative: We are in receipt of
your opinion request of May 9, 1973, regarding a conflict of interest problem.
You specifically asked:

“Is it a conflict of interest as defined by Iowa Code Section 368A.22 for the
wife of a City Clerk to submit a bid for the purchase of a residential lot owned
by the City where the City has determined it has no need for the lot and has
put it up for sale pursuant to competitive bid?”

Section 368A.22(2) provides that no municipal officer or employee shall
have an interest, direct or indirect, in any contract, job, work or services for
the municipality. There are ten exceptions to this general rule including con-
tracts made by municipalities of less than three thousand population upon
competitive bidding that is publicly invited and open, and, contracts with a firm
or corporation where the city employee’s interest is solely by reason of
employment or stock interest less than five percent, if made upon competitive
bidding that is publicly invited and open. In two previous opinions we have dis-
cussed the husband-wife relationship with respect to section 368A.22. In an
opinion found in 1966 O.A.G. 38, we held that wife-alderman, who owned no
part or had no legal interest in an automobile dealership of which her husband
was manager and principal stockholder, which dealership did work for the city
upon competitive bids, had no relationship constituting a direct or indirect in-
terest barred by section 368A.22. In a more recent opinion, January 20, 1972,
we held that husband-councilman who had no legal interest in a non-profit
corporation of which his wife was a director and employee, had no conflict of
interest when that non-profit corporation made a competitive bid on city ur-
ban renewal property. Copies of both opinions are enclosed.
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The reasoning of the prior opinions is applicable here. If the only interest in-
volved is the husband-wife relationship, the rulings of the prior opinions con-
trol. However, if the interest is more than that of husband and wife, a different
result may ensue. Accordingly, we are of the opinion that a mere husband-wife
relationship would not constitute a conflict of interest in your fact situation
where the bidding is competitive, public and open.

May 16, 1973

STATE OFFICERS AND DEPARTMENTS: Minimum age requirements
for entrance to approved law enforcement training schools, S.F. 82, Acts of
the 65th G.A. Effective July 1, 1973, persons eighteen years of age and older
will be eligible for entrance to approved law enforcement training schools
provided they meet all other requirements set forth by the Director of the
Law Enforcement Academy. (Jacobson to Tieden, State Senator,
5/16/73) #73-5-12

The Honorable Dale Tieden, State Senator: This is to acknowledge receipt
of your letter dated May 10, 1973, in which you requested the following:

“I would like an Attorney General’s opinion as to whether or not the ma-
jority right’s legislation passed this session has any affect on Chapter 80B.11,
subsection 4 of the Code. The reason for my inquiry can be explained in the
accompanying letter from a constituent.”

The constituent’s letter reads in pertinent part as follows:

“I am writing you in reference to the minimum age of 21 for police officers
in the state of Towa. I feel that this minimum age is unfair to persons who,
like myself, are of majority age yet not old enough to be police officers.

“I am 19 years old and I will be graduating from Hawkeye Institute of
Technology in June 1973 with an Associate’s degree in Police Science but |
won't be able to get a job as a police officer. 1 feel that I am qualified and
capable of doing a police officer’s job if given a chance.

* * *

“Last year I passed the state test for my Private Detective’s license and [
have held a valid license since Oct. 1972. [ feel that if the state will allow a per-
son to be a private investigator at age 18 then it should allow people to enter
the field of law enforcement at 19.”

The majority rights legislation which you refer to amends Section 80B.11
as follows:

“Section eighty B point eleven (80B.11), subsection (1), Code 1973, is
amended to read as follows:

“I.  Minimum entrance requirements, minimum qualifications for instruc-
tors, course of study, attendance requirements, and equipment and facilities
required at approved law enforcement training schools. Minimum age re-
quirements for entrance to approved law enforcement training schools shall be
eighteen years of age.” Senate File 82, Acts of the 65th G.A.

Although Senate File 82 does not specifically amend subsection 4 of Section
80B.11 of the Code, it does, however, provide an answer to your constituent’s
inquiry. He should be advised that effective July I, 1973, persons eighteen
years of age and older will be eligible for entrance to approved law enforce-
ment training schools provided they meet all other requirements set forth by
the Director of the Law Enforcement Academy.
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May 17, 1973

CITIES AND TOWNS: Sewer and Solid Waste Disposal Fees — §§368.4,
393.1, 393.3, Chapter 446, Code of lowa 1973; Section 12, House File 611,
Sixty Fifth General Assembly. Statutory liens on property for failure to pay
sewer charges or solid waste disposal fees are not unconstitutional.
(Blumberg to Harvey, State Representative, 5/17/73) #73-5-13

Honorable LaVern R. Harvey, State Representative: We are in receipt of
your opinion request of March 28, 1973, regarding sewer system and solid
waste collection and disposal systems. Your question refers to the con-
stitutional authority of a governmental unit to file liens against property due
to non-payment of a sewer rental fee by a tenant on that property. Conver-
sations with you have indicated that the same question is asked with reference
to solid waste disposal fees. You also cite us to Code sections 368.4, 393.1 and
393.3, and to Section 12, House File 611, Sixty-Fifth General Assembly, which
is a proposed amendment to section 165, Chapter 1088, Acts of the 64th
General Assembly, and reads:

“All rates or charges for the services of sewer and charges for the services of
solid waste collection systems and disposal systems, if not paid when due as
provided by ordinance of council, or resolution of trustees, shall constitute a
lien upon the premises served by any of these services and shall be certified to
the county auditor and collected in the same manner as taxes.”

Section 368.4 provides:

“Wherever provision is made in this Code that municipal corporations shall
have power to do or cause to be done certain acts and assess the cost thereof
against the property, but fails to specify the manner of collection, the clerk
shall certify said cost to the county auditor and it shall then be collected with,
and in the same manner as, general property taxes.”

Section 393.1 gives municipalities the authority to establish rates or rentals
for service of sewage systems. Section 393.3 provides that such rates or charges
“shall constitute a lien upon the property served by such sanitary utility and if
not paid when due as by said ordinance provided shall be collected in the same
manner as other taxes.”

“Lien” has been defined as a charge, security or encumbrance upon proper-
ty for payment or satisfaction of a debt or claim. Black’s Law Dictionary, 1072
(4th ed. 1967). In other words, it is a method of collection of a debt, claim or
payment for the performance of services rendered. Ordinarily, statutes
regularly enacted by legislatures will be accorded a strong presumption of con-
stitutionality. Stanley v. Southwestern Community College Merged Area,
(Iowa, 1971) 184 N.W. 2d 29; State v. McNeal, (Iowa, 1969) 167 N.W., 2d 674.
We can find nothing unconstitutional about a lien existing for failure to pay a
charge for services rendered. The mere fact that a lien exists, in and of itself,
does not deprive the property owner of any constitutional guarantee. The fact
that the sewer or solid waste bill is in the name of a tenant, who does not make
payment, does not alter this result. Constitutional questions arise as to the
amounts of the rates (of which we are not concerned), and the sufficiency of
notice when an action on the lien, such as foreclosure, is brought. If there has
been insufficient notice, then the foreclosure of a lien may be unconstitutional.
Nelson v. New York City, 1956, 352 U.S. 103, 77 S.Ct. 195, | L.Ed. 2d 171.
However, your question does not reach this point.
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There can be no doubt that the existence of sewers and facilities is a better-
ment to the property. Such facilities are constructed, regulated, and controlled
by municipalities under their police power for the health, safety and welfare of
citizens. State v. Bartos, 1967, 102 Ariz. 15,423 P.2d 713. In the case of rented
property, the existence of such facilities is reflected in the amount of rent that
is paid. In other words, the property owner who rents is benefited by such
facilities as reflected by the amount of rent he can receive with facilities when
compared to the amount he can receive without such facilities. In the same
light, solid waste disposal facilities have the same result. Whether the sewerage
or trash is in liquid form (sewer) or solid (solid waste disposal) makes no
difference as to the benefit the property and any owner or inhabitants receive.

It must be pointed out that the statutes and proposal involved merely
provide, in addition to a lien, that if the charges for the services are not paid
when due, they shall be certified to the county auditor and collected in the same
manner as taxes. There is no indication here of any action to enforce the lien.
Payment by the property owner extinguishes the lien. And, if the property
owner has paid for something that his tenant was responsible for, a cause of
action could still exist against the tenant by the property owner for the amount
paid. Mere certification of the amounts due to the county auditor for collec-
tion does not inhibit any constitutional guarantee. This can be more readily
seen when one realizes that the owner is assessed the amount due with his tax-
es, and payment at that time extinguishes any lien. In addtion, if payment is
not made with the taxes, procedures for a tax sale may be instituted, and, pur-
suant to Chapter 446 of the Code, provisions for notice and payment of taxes
before the sale are set forth. There is ample opportunity for a property owner
to require the tenant to pay the charges, or to recover from the tenant for any
payments made in satisfaction of the debt.

Accordingly, we are of the opinion that a statutory lien on property for
failure to pay sewer charges or solid waste disposal fees is not un-
constitutional.

May 17, 1973

CRIMINAL LAW: Driving while driver’s license revoked pursuant to
§321B.7 — §§321.174, 321.218, 321A.32(2), 321B.7, Code of lowa, 1973.
Section 321.174 is the proper statute under which to charge a person for
driving while his driver’s license has been revoked pursuant to §321B.7.
(Voorhees to Donovan, Office of Muscatine County Attorney,
5/17/73) #73-5-14

Mr. Michael J. Donovan, Office of Muscatine County Attorney: Reference is
made to your letter of April 23, 1973, wherein you stated:

“Under 321B.7, if a driver is arrested for O.M.V.U.I. and refuses to submit
to a chemical test to determine if he is intoxicated, then his license is
automatically revoked. However, nowhere in Chapter 321B did the drafters
address themselves to the problem of the punishment that would be imposed
on that driver if he was subsequently arrested for driving with his license
suspended under 321B.7.”

Chapters 321 and 321 A each have provisions prohibiting driving while one’s
driver’s license is under suspension or revocation pursuant to the provisions of
those chapters.



131

Section 321.218 provides, in part:

“Any person whose operator’s or chauffeur’s license, or driving privilege,
has been denied, canceled, suspended or revoked as provided in this chapter,
and who drives any motor vehicle upon the highways of this state while such
license or privilege is denied, canceled, suspended, or revoked, is guilty of a
misdemeanor and upon conviction shall be punished by imprisonment for not
less than two days or more than thirty days...” (emphasis added).

Section 321A.32(1) provides:

“I.  Any person whose license or registration or nonresident’s operating
privilege has been suspended, denied or revoked under this chapter or con-
tinues to remain suspended or revoked under this chapter, and who, during
such suspension, denial or revocation, or during such continuing suspension
or continuing revocation, drives any motor vehicle upon any highway or
knowingly permits any motor vehicle owned by such person to be operated by
another upon any highway, except as permitted under this chapter, shall be
fined not more than five hundred dollars or imprisoned not exceeding six
months, or both.” (emphasis added).

As your letter points out, these provisions apply to the respective chapters in
which they are contained, and not to Chapter 321B.

The only sanction available against a person who drives while his license is
revoked under §321B.7 is §321.174, which provides:

“No person, except those hereinafter expressly exempted shall drive any
motor vehicle upon a highway in this state unless such person has a valid
license as an operator or chauffeur issued by the department of public safety.
No person shall operate a motor vehicle as a chauffeur unless he holds a valid
chauffeur’s license.”

The penalty for this offense is contained in §321.482, which provides, in
part:

“It is a misdemeanor for any person to do any act forbidden or to fail to
perform any act required by any of the provisions of this chapter unless any
such violation is by this chapter or other law of this state declared to be a
felony . . .

“Every person convicted of a misdemeanor for a violation of any of the
provisions of this chapter for which another penalty is not provided shall be
punished by a fine of not more than one hundred dollars or by imprisonment
for not more than thirty days.”

Unlike §§321.218 and 321A.32(2), the application of §321.174 is not limited
to the chapter in which contained.

The Department of Public Safety has made repeated efforts to have Chapter
321B amended to provide a penalty for driving while under revocation. Again
this session a bill to that effect has been proposed, but apparently no action
has yet been taken.

May 17, 1973

STATE OFFICERS AND DEPARTMENTS: Highway Com-
mission — Functional Classification and Jurisdiction of Highways — Art.
VII, §8, Constitution of Towa; §312.2. The proposed Functional Classifica-
tion and Jurisdiction of Highways Bill does not require a change in the dis-
tribution of the Road Use Tax Fund. (Schroeder to Curtis, State Senator,
5/17/73) #73-5-15
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The Honorable Warren E. Curtis, State Senator: This opinion is in reference
to your request of May 3, 1973, regarding the proposed Functional Classifica-
tion and Jurisdiction of Highways Bill. A copy of this bill is attached. In your
request you asked:

*“. .. [whether] the enactment of the proposed Functional Classification and
Jurisdiction of Highways Bill would or would not require a change in the pres-
ent Road Use Tax Fund distribution.”

The proposed bill will transfer a number of miles of roads between jurisdic-
tions but the bill contains no requirement that the formula of distribution for
the Road Use Tax Fund be changed. The lowa Constitution Art. VII, §8,
provides that certain revenues shall be used exclusively on highways but §8
contains no requirement that the funds be distributed equitably. §321.2 Code
of lTowa, 1973, states the formula for the distribution of the Road Use Tax
Fund and, like Art. VII, §8, does not require the equitable distribution of
funds.

The present distribution of the Road Use Tax Fund may be inequitable
when considering the needs of the various jurisdictions. However, since there
is no mandate that the distribution be equitable, the Legislature in its sound
discretion may distribute the funds as it desires. The desires of the Legislature
are expressed in §321.2 and it is presumed that a just and reasonable result is
intended. §4.4 Code of lowa, 1973.

We therefore conclude that the proposed Functional Classification of
Highways Bill does not require a revision of the distribution of the Road Use
Tax Fund.

May 18, 1973

STATE OFFICERS AND DEPARTMENTS: Minimum age requirements
for qualifications for employment as a law enforcement officer. S.F. 82,
Acts of the 65th G A, effective July 1, 1973, provides that persons eighteen
years of age may become qualified for law enforcement positions provided
they meet all other requirements set forth by the Director of the Law En-
forcement Academy. (Coleman to Tieden, State Senator, 5/18/73) #73-5-
16

The Honorable Dale L. Tieden, State Senator: This is to acknowledge
receipt of your letter dated May 17, 1973, in which you requested the
following:

“1 would like an Attorney General’s opinion on the question of the age re-
quirement for the employment of an individual who has passed the necessary
training requirements to qualify for the position of law enforement officer.”

On September 19, 1972, this office issued an opinion (OAG #72-9-12) which
related in pertinent part that nineteen year old individuals may not be selected
as policemen in lowa. The rationale of such opinion was based upon Rule 1.1,
Rules of the Law Enforcement Academy, Iowa Departmental Rules, which
provided:

“In no case shall any person hereafter be recruited, selected, or appointed as
a law enforcement officer unless such person:
* * *

*1.1(2) Has reached his or her twenty-first birthday . . . at the time of his or
her appointment.”
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The foregoing language directly reflects the statutory provisions of Chapter
80B, 1971 Code of Iowa, which appear to be controlling. Section 80B.2 reads:

“It is the intent of the legislature in creating the academy . . . to maximize
training opportunities for law-enforcement officer, to co-ordinate training and
to set standards for the law-enforcement service .. .”

Section 80B.11 provides, in part:

“The director of the academy . . . shall promulgate rules and regulations in
accordance with the provisions of this chapter and chapter 17A, giving due
consideration to varying factors and special requirements of law-enforcement
agencies relative to the following:

L]

“1.  Minimum entrance requirements . ..’

Therefore, the Law Enforcement Academy has the authority to set the stan-
dards for law enforcement officer in the state.

Senate File 82, Acts of the 65th General Assembly, amends Section 80B.11,
subsection (1), Code of lowa, 1973, to read as follows:

“l. Minimum entrance requirements, minimum qualifications for instruc-
tors, course of study, attendance requirements, and equipment and facilities
required at approved law enforcement training schools. Minimum age re-
quirements for entrance to approved law enforcement training schools shall be
eighteen vears of age.”

When the Law Enforcement Academy initially promulgated Departmental
Rule 1.1(2), the age of majority in lowa was twenty-one years of age. Subse-
quent thereto, the age of majority has been lowered to eighteen years, and
specifically the minimum age for entrance to the Academy has been lowered
pursuant to Senate File 82, Acts of the 65th G.A.

[t is our opinion that the legislature intended that upon satisfactory comple-
tion of the course of instruction given at the lTowa Law Enforcement Academy,
each and every graduate would be qualified for employment or placement as a
law enforcement officer in Towa. It is further observed that other construction
of Chapter 80B would precipitate a circumstance where a certified and
qualified eighteen year old graduate would be suspended in limbo for a period
of three years awaiting his twenty-first birthday. Such circumstance would not
only be counter productive but also in contravention of intent of the
legislature.

May 22, 1973

COUNTIES: County Attorney. An assistant county attorney is prevented
from being employed as legal counsel by a public solid waste agency created
under Chapter 28E, Code 1973, since Chapter 28E contemplates that the
participating governmental units will provide legal service. (Nolan to Smith,
Deputy Clinton County Attorney, 5/22/73) #73-5-17

Lauren Ashley Smith, Deputy Clinton County Attorney: Reference is made
to your letter of February 23, 1973, requesting an opinion of this office as to
the propriety of your being employed as legal counsel by the Clinton County
Solid Waste Agency, which is a legal entity under Chapter 28E of the Code of
lowa and which includes all municipalities in the county and the county itself.
As you stated in your letter the county provided the legal services for setting
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up the agency through the office of the county attorney acting without special
compensation. The board of the agency has now requested that you be
retained by the agency as counsel.

While several previous opinions of the Attorney General appear to
authorize the county attorney or a member of his staff to be retained by a
political subdivision to perform legal services that are not ordinarily con-
templated in the duties of county attorney, such opinions have been limited, as
far as we can discover, to those matters involving political subdivisions having
specific statutory authority to employ legal counsel. 1940 OAG 112 (Drainage
Districts, §455.162) 1940 OAG 516 (School Districts, §279.35).

In two opinions dealing with the County Conservation Board, 1958 OAG
51 and 1962 OAG 131, this office advised that the county attorney is required
to render to the County Conservation Board such assistance as shall not in-
terfere with his regular employment. The duties of the county attorney are
those specified in Code §336.2 which include those set forth in §111A.7.

The latter opinion states:

“While section 336.2(7) requires the county attorney to give advice or his
opinion in writing without compensation, we find no requirement that the
county attorney draft leases or pay travel expenses or phone tolls out of his
own pocket.

“Therefore, in our opinion, you are entitled to compensation from the
county conservation board for the work mentioned in your letter [drafting,
redrafting and execution of leases and preparation of notices].”

Code §455B.76 provides:

“Every city, town and county of this state shall provide for the establish-
ment and operation of a sanitary disposal project for final disposal of solid
waste by its residents not later than the first of July, 1965. Sanitary disposal
projects may be established either separately or through co-operative efforts
for the joint use of the participating public agencies as provided by law.

*“Cities, towns and counties may execute with public and private agencies
contracts, leases, or other necessary instruments, purchase land and do all
things necessary not prohibited by law for the collection of solid waste, es-
tablishment and operation of sanitary disposal projects, and general ad-
ministration of the same. Any agreement executed with the private agency for
the operation of the sanitary disposal project shall provide for the posting of a
sufficient surety bond by the private agency conditioned upon the faithful per-
formance of the agreement.”

On the other hand, the provisions of §28E.11 appear to contemplate that the
legal entity created for the joint exercise of governmental powers shall be ad-
vised by the county attorney or the city attorney acting in their official
capacity:

“Any public agency entering into an agreement pursuant to this chapter
may dppropriate funds . . . supply the . . . entity created to operate the joint or
co-operative undertaking by providing such personnel or services therefor as
may be within its legal power to furnish.”” femphasis supplied]

We have noted that §28E.13, Code of lowa, 1973, purports to grant powers
to the entity for the joint exercise of governmental powers which are in addi-
tion to any specific grant for inter-governmental agreements and contracts.
However, we do not find any authorization contained in Chapter 28E for the
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entity to retain legal counsel other than that supplied to it under §28E.11. Ac-
cordingly, it is the opinion of this office that an assistant county attorney is
thus prevented from being employed by a public solid waste agency to serve as
its legal counsel.

May 22, 1973

STATE OFFICERS AND DEPARTMENTS: Merit System — Secretary of
the Board of Pharmacy Examiners — §§147.98, 19A.3, Code of Towa, 1973.
The Secretary of the lowa Board Examiners is not to be compensated under
the merit system, but is to be compensated under the governor’s pay plan
for exempt positions, at least so long as the legislature decides not to com-
pensate the secretary under a biennial salary act. {Haskins to Crews,
Secretary of the Board of Pharmacy Examiners, 5/22/73) #73-5-18

Mr. Paul H. Crews, State Board of Pharmacy Examiners: You ask whether
the secretary of the lowa Board of Pharmacy Examiners (hereafter referred to
as the secretary) is to be compensated under the merit system. It is our opinion
that the secretary is not to be compensated under the merit system. Rather we
believe that the secretary is to be compensated under the Governor’s pay plan
for exempt positions, at least so long as the legislature decides not to compen-
sate the secretary under a biennial salary act.

Prior to the Second Session of the 64th General Assembly, the secretary
could be compensated only under a biennial salary act. Section 147.98 in the
1971 Code of lowa reads as follows:

“The pharmacy examiners shall have the right to employ a full-time
secreatry, who shall not be a member of the examining board, at such compen-
sation as may be fixed from time to time in the biennial salary act and the
provisions of section 147.22 providing for a secretary for each examining
board shall not apply to the pharmacy examiners.” (Emphasis added.)

But in the above session of the legislature, §147.98 was amended to provide
for compensating the secretary under Chapter 19A of the Code. See §1053.4,
Acts of the 64th General Assembly, First Session (1971). The present §147.98
is in the 1973 Code and provies:

“The pharmacy examiners shall have the right to employ a full-time
secretary, who shall not be a member of the examining board, at such compen-
sation as may be fixed pursuant to chapter 194 but the provisions of section
147.22 providing for a secretary for each examining board shall not apply to
the pharmacy examiners.” (Emphasis added.)

Chapter 19A, Code of lowa, 1973, sets forth the merit system. Section
19A.1, Code of lowa, 1973, states:

“The general purpose of this chapter is to establish for the state of lowa a
system of personnel administration based on the merit principles and scientific
methods governing the appointment, promotion, welfare, transfer, layoff,
removal and discipline of its civil employees, and other incidents of state
employment. All appointments and promotions to positions in the state ser-
vice shall be made solely on the basis of merit and fitness, to be ascertained by
competitive examinations, except as hereinafter specified.”
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However, certain exceptions to the coverage of the merit system exist. The
merit system does not apply to one principal assistant of appointments made
by the Governor. Section 19A.3, Code of lTowa, 1973, states in relevant part:

“The merit system shall apply to all employees of the state and to all
positions in the state government now existing or hereafter established except
the foilowing:

* * *

“14. All appointments which are by law made by the governor or executive
council; one stenographer or secretary for each; one principal assistant or depu-
ty for each; and all administrative assistants or deputies employed by the direc-
tor of the lowa development commission.” (Emphasis added.)

The secretary is clearly a “principal assistant” under the above section. The
lowa Board of Pharmacy Examiners is appointed by the Governor. Section
147.12, Code of lowa, 1973, states:

“For the purpose of giving examinations to applicants for licenses to prac-
tice the profession for which a license is required by this title, the governor
shall appoint a board of examiners for each of said professions.”

Section 147.13, Code of lowa, 1973, states:

“The examining boards provided in section 147.12 shall be designated as
follows: For medicine and surgery, and osteopathy, and osteopathic medicine
and surgery, medical examiners; for podiatry, podiatry examiners; for
chiropractic, chiropractic examiners; for physical therapists, physical therapy
examiners; for nursing, board of nursing, for dentistry and dental hygiene,
dental examiners; for optometry, optometry examiners; for cosmetology,
cosmetology examiners; for barbering, barber examiners; for pharmacy, phar-
macy examiners; for funeral directing and embalming, funeral director and
embalmer examiners.” (Emphasis added.)

From an analysis of the above section, it is our opinion that the secretary is
exempt from and is not under the merit system. However, Chapter 19A still
provides a mode of compensating the secretary. Section 19A.9, Code of lowa,
1973, provides for the Governor's pay plan for positions exempt from the
merit system. Section 19A.9 states in relevant part:

“The merit employment commission shall adopt and may amend rules for
the administration and implementation of this chapter in accordance with
chapter 1 7A. The director shall prepare and submit proposed rules to the com-
mission, The rules shall provide:

* * *

*2.  For a pay plan within the purview of an appropriation made by the
general assembly and not otherwise provided by law for all employees in the
merit system, after consultation with appointing authorities and after a public
hearing held by the commission. Such pay plan shall become effective only
after it has been approved by the executive council after submission from the
commission.

Review of the pay plan for revisions shall be made in the same manner at the
discretion of the director, but not less than annually. Each employee shall be
paid at one of the rates set forth in the pay plan for the class of position in
which employed and, unless otherwise designated by the commission, shall
begin employment at the first step of the established range for his class. Unless
otherwise established by law, the governor, with the approval of the executive
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council, shall establish a pay plan for all exempt positions in the executive
branch of government except for employees of the governor, board of regents,
the state educational radio and television facility board, the superintendent of
public instruction and members of the protessional staff of the department of
public instruction, appointed under the provisions of section 257.24, who
possesss a current, valid teacher’s certificate or who are assigned to vocational
activities or programs, the commission for the blind, members of the lowa
highway safety patrol and other peace officers, as defined in section 97A.1
employed by the department of public safety, and officers and enlisted men of
the armed services under state jurisdiction.” (Emphasis added.)

It will be noted that the secretary is not mentioned in the above section as a
position excepted from the Governor’s pay plan. Accordingly, it is our opin-
ion that the secretary is to be compensated under the Governor’s pay plan for
exempt positions. Of course, the secretary is to be so compensated only so long
as the legislature decides not to compensate the secretary under a biennial
salary act.

May 24, 1973

SCHOOLS: Nepotism — A school secretary is not a ‘‘person teaching in
public schools” for purposes of §71.1, Code of lowa. 1973. so as to be ex-
cluded from the nepotism statute. A person 1s considered to have the same
relationship by affinity to her brother-in-law as her husband has to his
brother. (Nolan to Lamborn, State Senator, 5/24/73) #73-5-19

Honorable Clifton C. Lamborn, State Senator: This letter is written in
response to your request for an opinion on the question of whether
“nepotism’ is a ground for terminating the contract of a public school
secretary whose husband’s brother (her brother-in-law) is a member of the
school board of the district where she is employed. The woman received notice
that her contract is being terminated under the provisions of §279.13 of the
1973 Code of lowa. In your letter you state:

“*Assuming that the school board is terminating this woman’s employment
based on nepotism as set forth in Chapter 71 of the 1973 Code of lowa, my
question is, ‘does this woman’s employment situation come within the
employment situation prohibited under this Chapter?”

Section 71.1, Code of lowa, 1973, provides:

“Employments prohibited. It shall hereafter be unlawful for any person
elected or appointed to any public office or position under the laws of the state
or by virtue of the ordinance of any city or town in the state, to appoint as
deputy, clerk, or helper in said office or position to be paid from the public
funds, any person related by consanguinity of affinity, within the third degree,
to the person elected, appointed, or making said appointment, unless such ap-
pointment shall first be approved by the officer, board, council or commission
whose duty it is to approve the bond of the principal; provided this provision
shall not apply in cases where such person appointed received compensation at
the rate of six hundred dollars per year or less, nor shall it apply to persons
teaching in public schools.”

Under §4.1(24) pertaining to construction of statutes the degree of con-
sanguinity and affinity are to be computed according to civil law.

Although the employees of a school district have been treated as ““teachers”
for many purposes (sick leave, payroll deductions, etc.) it cannot be said that
the secretary of the school is “‘teaching” in public schools. Consequently the
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exemption provided in the last line of §71.1 would not apply to such a person.
Accordingly this inquiry then will be limited solely to a determination of
whether or not proscribed affinity exists in this situation.

Affinity is the connection existing in consequence of marriage between each
of married persons and the kindred of the other. The degrees of affinity are
computed in the same way as those consanguinity or kindred. A husband is
related by affinity to all blood relatives of his wife and the wife is related by af-
finity to all blood relatives of the husband. Words and Phrases Vol. 2A Perma-
nent Addition page 351. Affinity is the tie which arises from marriage between
the husband and the blood relations of the wife and between the wife and the
blood relations of the husband. Farmers Loan and Trust Co. v. lowa Water Co.
1897 lowa 80 Fed. 467, 468. The rule of computing degrees of affinity is that
the relations of the husband stand in the same degree of affinity to the wife in
which they are related to the husband by consanguinity. Chinn v. State 26 NE
986, 47 Ohio State 575. Thus, the secretary in question would be considered to
have the same relationship by affinity to her brother-in-law as her husband has
to his brother. And would unless otherwise exempted from the provisions of
§71.1 be precluded from lawfully receiving any compensation from the public
money by §71.2 of the Code. However, inasmuch as the secretary of the school
is generally covered by a bond approved by the school board, the employment
of the person is not necessarily prohibited by the law of Towa.

May 24, 1973

BANKS — Bank Holding Companies. §§524.1801 - 524.1807, Code of lowa,
1973. An individual does not come within the definition of a Bank Holding
Company (524.1801), however, other provisions of §§524.1801 through
524.1807 do apply to individuals. (Nolan to Scott, State Senator,
5/24/73) #73-5-20

Honorable Kenneth D. Scott, State Senator: You have requested an opinion
interpreting §§524.1801 through 524.1807, Code of lTowa, 1973. Specifically,
you wish to know whether or not these sections pertaining to bank holding
companies are applicable to individual shareholders of a corporation which
would be designated as a bank holding company when none of the
shareholders own 25% or more of the shares of such corporation.

Section 524.1801 defines bank holding companies as follows:

“As used in this section and sections 524.1802 through 524.1907, ‘Bank
Holding Company’ means any corporation, business trust, voting trust,
association, partnership, joint venture, or similar organization, other than an
individual, which directly or indirectly owns or controls twenty-five percent or
more of the voting share of each of two or more banks or of a company which
is a bank holding company by virtue of this section, or which controls in any
manner the election of a majority of the directors of each of two or more
banks, or for the benefit of whose shareholders or members twenty-five per-
cent or more of the voting shares of each of two or more banks or of a com-
pany which is a bank holding company by virtue of this section is held by
trustees. However, no company shall be a bank holding company solely by vir-
tue of its ownership or control of shares:

“1. In a fiduciary capacity arising in the ordinary course of business.

“2.  Acquired by it in connection with its underwriting of bank shares and
held only for such period of time as will permit sale of the shares upon a
reasonable basis.
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“3. Acquired and held in the ordinary course of securing or collecting a
debt previously contracted in good faith.”

Under this section individual stockholders owning less than 25% of the
shares of a bank holding company would be excluded from the limitations im-
posed by this section of the Code.

However, where it appears that a combination of individual shareholders of
a holding company result in such holding company *‘directly or indirectly”
acquiring ownership or control of more than 25% of the voting shares of a
bank so as to have in the aggregate more than 8% of the total deposits of all
banks of this state, such acquisition by the holding company would be
prohibited under §524.1802. Similarly, under §524.1804 where a bank holding
company proposes to acquire ownership or control of more than 25% of the
voting shares of a bank, directly or indirectly, such holding company is re-
quired to submit its proposals to the Superintendent of Banking for such in-
vestigation and evaluation as he deems necessary and appropriate. Further,
under §524.1806 an individual who is a director or an officer of a bank holding
company or of a bank which is owned or controlled by a bank holding com-
pany shall also be deemed to be a director or an officer or both, as the case
may be, of each bank owned or controlled by the bank holding company and
subject to the statutory limitations imposed on directors under the lowa Bank-
ing Act.

Further note should be made of the provisions of §524.1807 which state in
pertinent part:

... Any individual who willfully participates in a violation of any of the
provisions of sections 524.1801 through 524.1806 shall be guilty of a mis-
demeanor and, upon conviction thereof shall be subject to imprisonment in
the county jail for a period not exceeding one year or a fine not exceeding one
thousand dollars, or both.”

Accordingly, to the extent indicated by the statutes set out above the
provisions of the Bank Holding Company Act do apply to individuals.

May 24, 1973

CITIES AND TOWNS: Garbage Collection — §§368.24 and 394.5, Code of
Towa, 1973. A city may make its garbage collection service mandatory upon
all owners or occupants of property in a city, and, if so, may assess upon all
a reasonable fee for such service. However, if a city’s collection service is not
mandatory, the city may not assess an owner or occupant of property who
does not use the city service. (Blumberg to Stromer, State Representative,
5/24/73) #73-5-21

Delwyn Stromer, State Representative: We are in receipt of your opinion
request of May 7, 1973, concerning a garbage collection ordinance. You ask
whether residents of a city have to accept a city’s garbage collection service,
and, if not, whether they would still have to pay for it. The ordinance in ques-
tion states that the city ““may provide for mandatory collection of garbage and
refuse and may pay therefor through taxation or may assess the costs thereof
to the owner or occupant of each [residence or business establishment] . .. .”
The ordinance also provides for the method of collection in that it can be done
by the city or by another through a contract with the city; that all garbage shall
be collected twice each week; that a sanitary landfill may be established by the
city; that the fees for collection of refuse shall be established by ordinance, and
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that either the town clerk or the party with whom the city has contracted is
authorized to collect said fees; and that in the case of garbage and rubbish, the
city or the contractor shall collect the fees.

Section 368.24 of the Code provides:

*“[Cities] shall have power to provide for the collection and disposal of gar-
bage, refuse and other solid waste . . .

“In addition to the foregoing powers, cities and towns may impose a
schedule of fees for the collection of refuse, garbage and other solid
waste . . . or may contract with one or more private collectors for the collec-
tion of garbage, refuse and other solid waste within the city or town in lieu of
accomplishing the same by means of city or town trucks and personnel.”

Section 394.5 provides in part that cities and towns may by ordinance
provide a schedule of fees to be charged for the use of and services and
facilities rendered by a sanitary disposal project or for the collection and dis-
posal of garbage. Ordinances for garbage collection, along with sanitary dis-
posal plants and sewer facilities are based upon the police powers of a city for
the health, safety and welfare of its citizens. State v. Bartos, 1967, 102 Ariz. 15,
423 P.2d 713; Strub v. Deerfield, 1960, 19 I11. 2d 401, 167 N.E.2d 178; Annot.,
83 A.L.R.2d 799.

There can be no doubt that a city may engage in garbage collection as a ser-
vice for its citizens, or contract for it. Supra. In conjection with this, it has been
held that the grant of an exclusive license or the reservation to the municipality
itself of the exclusive right to remove garbage and rubbish by city employees is
not unconstitutional. Annot., 83 A.L.R.2d 802. A municipality may collect
garbage and prohibit any other persons from engaging in that business under
its police or general power to provide for the health of its inhabitants and to
prevent and abate nuisances. 7 E. McQuillin, Municipal Corporations §24.250
and cases cited therein. In Cassidy v. City of Bowling Green, 1963, 368 S.'W. 2d
318 (C.A. Ky.), the Kentucky Court of Appeals was faced with the question of
whether the city could require the citizens to use the garbage disposal service
which included collection and a landfill operation. It was held (368 S.W .2d at
319-320):

“The evidence is convincing (if any were needed) that exclusive control of
garbage disposal in Bowling Green by the City is an essential health measure
in the public interest. The right of regulation is clearly within the police power
of the City. It was shown that the health and welfare of the city residents
would be preserved and promoted by prohibiting private garbage disposal and
requiring those owning or occupying real property to use the municipal
system.

“Garbage disposal falls within the same class as sewage disposal. It was long
ago established that a city may properly forbid the use of private facilities and
compel its inhabitants to use the public system. Nourse v. City of Russellville,
257 Ky. 525, 78 S.W.2d 761.”

See also, Spokane v. Carlson, 1968, 73 Wash.2d 76, 436 P.2d 454, which held
that a private carrier of industrial and trade waste did not have the right to
operate his vehicle in violation of an ordinance reserving to the city the ex-
clusive right to collect garbage and refuse. It therefore appears, that a city may
require that its property owners and occupiers use the city’s garbage collection
service.
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The next question is whether a city may assess a garbage collection fee
against property owners and occupiers who do not use the city’s garbage
collection service where such service is not mandatory. In Thompson v. Green,
1943, 28 Ohio Ops. 99, the plaintiff sought an injunction to enjoin the collec-
tion of charges for the collection of garbage and rubbish in the city. The court
found that a city may by ordinance set up a garbage collection service and
reasonable fees therefor. It then held that such fees are for services rendered
and therefore are not taxes. The court then concluded that because garbage
collection by the city was not mandatory, and since the fees were only for ser-
vices rendered, the city could not charge said fees to someone who did not use
the city service, because it would be a violation of due process. See also, Colley
v. Village of Englewood, 1947, 71 N.E.2d 524, which cited with approval, to
Thompson.

There are other cases which appear to hold otherwise. In City of
Breckenridge v. Cozart, 1972, 478 S.W.2d 162 (C.C.A. Tex.), the issue was
whether the city could discontinue water service for failure to pay that part of
the water bill for collection of garbage. The court found that garbage collec-
tion was similar to other sanitary services, and that even though the individual
disposed of his own garbage instead of using the city service, his water could
be discontinued for failure to pay the garbage collection fee. The court based
its opinion on Cassidy v. City of Bowling Green, supra. In Cassidy, the same
question was at issue, and the court held that water service could be discon-
tinued for failure to pay the garbage collection fee. However, the decision was
couched in terms of mandatory collection when the court held (368 S.W.2d at
320): “*Since the City may require those owning or occupying property to
accept its services, it may likewise require them to share the expense thereof by
the payment of reasonable fees.” We find this reasoning to be sound when the
city is the only one collecting garbage. However, these opinions do not touch
upon the issue of assessment for garbage collection by the city when such
collection is not mandatory. The Thompson case handles that issue.

Accordingly, we are of the opinion that a city may make its garbage collec-
tion mandatory upon all property owners or occupants of a city, and if so, it
may assess upon all a reasonable fee for such service. However, if the city’s
collection service is not mandatory, the city may not assess an owner or occu-
pant of property who does not use the city service. It should be pointed out
that this opinion only concerns the collection of garbage and does not refer to
a city charging for the use of a garbage disposal system such as a sanitary land-
fill. In addition, it should be noted that a city may not enforce collection of a
garbage collection fee for a private garbage collector by assessing the property
of the person owing the fee. 1968 O.A.G. 958.

May 25, 1973

CONSTITUTIONAL LAW: Residency Requirement for Professional boxing
or wrestling license — §727A 4, Code of Towa, 1973; H.F. 268. Legislature
may require one year residency before a person, group, club, association or
corporation 1s eligible to apply for a license to promote professional boxing
or wrestling matches. (Beamer to Woods, State Representative,
5/25/73) #73-5-22

Honorable Jack E. Woods, State Representative: This is in response to your
letter requesting an opinion as to the constitutionality of an amendment to
§727A .4, Code of lowa, 1973. Specifically, you have asked whether a residency
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requirement in order to obtain a professional boxing or wrestling license is
constitutional.

The amendment to §727A.4 is set forth in House File 268 and states:

... except that no person shall be issued a license unless he has been a resi-
dent of this state for at least one year immediately preceding the date of applica-
tion nor shall any group, club, association or corporation be issued a license
unless it has been incorporated under the laws of this state and has a
membership of at least ten persons who have been residents of this state for at
least one year immediately preceding the date of application.” (Emphasis added)

The subject of your opinion request is the durational residence requirement
in House File 268. The Supreme Court has recently given a great deal of con-
sideration to residency requirements. In Shapiro v. Thompson, 394 U.S. 618, §9
S.Ct. 1322, 22 L.Ed.2d 600, the Court declared a one year residency require-
ment for eligibility for welfare to be unconstitutional. In Dunn v. Blumstein,
405 U.S. 330, 92 S.Ct. 995, 31 L.Ed.2d 274, the Supreme Court struck down
the Tennessee one year residency for eligibility to vote. In Dunn as in Shapiro
the Court found that any classification which in effect penalizes the exercise of
a fundamental right, unless shown to be essential to promote a compelling
governmental interest, is unconstitutional. Therefore, with this background, it
must be assumed that residency requirements are suspects in the eyes of a
court.

The constitutional question raised in your opinion request is whether the
Equal Protection Clause of the Fourteenth Amendment permits a state to re-
quire a year’s residency before a license to promote professional wrestling or
boxing may be issued. In deciding this issue three things must be considered:
the character of the classification in question; the individual interests affected
by the classification; and the governmental interests asserted in support of the
classification. Williams v. Rhodes, 393 U.S. 23, 30, 89 S.Ct. 5, 21 L.Ed.2d 24,
31. In the present case we must look to the benefit being withheld by the in-
dividual, corporation, etc., that doesn’t meet the residency requirement, name-
ly the opportunity to get a license. This benefit is weighed against the basis for
the classification which is to regulate professional boxing and wrestling
matches. As we have noted, the Supreme Court has held that there must be a
clear showing that the burden imposed by the classification is necessary to
protect a compelling and substantial governmental interest. Oregon v.
Mirchell, 400 U.S. 112, 238, 91 S.Ct. 260, 27 L.Ed.2d 272, 346,

Police powers of the states, permitted by the Constitution of the United
States, have long been recognized as necessary for the public’s health, safety
and welfare. Berman v. Parker, 284 U .S. 26, 75 S.Ct. 98, 99 L.Ed. 27. [t must
be remembered that police powers are broad and comprehensive. They have
been defined as very high powers, and the laws enacted for the purpose of
regulation may be impolitic, harsh and oppressive without being un-
constitutional. Security of the social order, life and health of the citizen and
beneficial use of property are dependent on the police power. In other words,
it is the very foundation upon which our social system is based. See 16 C.J.S.,
Constitutional Law §175.

It is obvious that the licensing of professional boxing and wrestling matches
is a function derived from the police power of this state. Prize fighting and
wrestling matches are proper subjects of control, and are not only subject to
regulation, but may be prohibited altogether. The state can show substantial
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and compelling reasons for imposing a durational residence requirement
before issuing a license in this area. For instance, a residency requirement
would provide the State Commissioner of Athletics an opportunity to check
the background of an individual or group applying for a license. Here then,
the interest of the state in regulating professional boxing and wrestling
matches is clearly recognizable under the state’s constitutional police power.
The matter in issue does not deal with fundamental rights as in the Dunn case.
The right to obtain a license is a statutory right. It is in the province of the
legislature to set the standards for the granting of such license.

In summary, the durational residency requirement in House File 268 is con-
stitutional. It is a valid exercise of legislative power.

May 30, 1973

CONSTITUTIONAL LAW: Right of suffrage — closed primary. Article 11,
§1, Constitution of lowa. Closed primaries are not unconstitutional. A
primary election is not an election within the meaning of the law but a mere
nominating procedure for political parties. (Haesemeyer to Mendenhall,
State Representative, 5/30/73) #73-5-23

Honorable John C. Mendenhall, State Representative: Reference is made to
your request for an opinion of the Attorney General with respect to the
following:

“I would appreciate an opinion from your office on the constitutionality of
lowa’s ‘closed primary’ based on Article 2, ‘right of suffrage’, lowa
Constitution.”

The Constitution of the State of Iowa, Article 11, §1, as amended 1970, sets
out the basic right of suffrage:

“Every citizen of the United States of the age of twenty-one years, who shall
have been a resident of this state for such period of time as shall be provided
by law and of the county in which he claims his vote for such period of time as
shall be provided by law, shall be entitled to vote at all elections which are now
or hereafter may be authorized by law. The General Assembly may provide by
law for different periods of residence in order to vote in various elections. The
required periods of residence shall not exceed six months in this state and sixty
days in the county.”

It is our opinion that the foregoing language does not prohibit closed
primaries, nor do closed primaries violate the constitutional right of suffrage
established therein. The general rule is as follows:

“Although voters have the constitutional right to vote as individuals at
general elections so long as they meet the reasonable procedural requirements
embodied in the election laws, they have no right, unless the statutes provide
for an open primary, to vote in the primary of any particular political party
unless they are members of that political party as reasonably defined by the
legislature or by party rules.” 25 Am. Jur. 2d 854 (1966).

Specifically, the lowa Supreme Court has elaborated on your question as
follows:

“A primary election is not an election within the meaning of the Constitu-
tion: nor is it such within any meaning known to the common law. It is purely
a legislative creation that involves neither life, liberty, property, nor franchise.
It is enacted solely for the benefit of orderly procedure in the administration of
political parties respectively, whereby each may select candidates for office to
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be submitted to the consideration of all the electors at the general election. In
its creation the Legislature was subjected to no constitutional inhibition, nor
are its imperfections, if any, subject to attack on constitutional grounds.”
State ex rel, Hatfield v. Carrington, 194 Towa 785, 190 NW 390, 391 (1922).

Since a closed primary is, in reality, a nominating procedure rather than a
true election, its establishment by the legislature does not conflict with the
right of suffrage guaranteed by the Iowa Consitution.

The Supreme Court of the United States has recognized, in dicta, the validi-
ty of closed primaries. In Ray v. Blair, 343 U.S. 214,96 L.Ed. 894, 72 S.Ct. 654
(1952), the Supreme Court upheld the constitutionality of a state requirement
that all candidates for presidential elector must, prior to their election, pledge
their support to the party’s national nominees. In so holding the Court noted,

“Similar pledges, of course, are frequently exacted of voters in the
primaries. See, e.g. State ex rel Adair v. Drexel, 74 Neb. 776, 105 NW 174,
Morrow v. Wipf, 22 S.D, 146, 115 NW 1121; Ladd v. Holmes, 40 Or. 167, 66 P.
714, 91 Am. St. Rep. 457.” 343 U.S. 214, 222.

In each of these cases cited by the Supreme Court of the United States, the
state courts upheld the constitutionality of a requirement that an elector must
be affiliated with a political party in order to vote in a primary election. In
view of the language of the Supreme Court of the United States and the
Supreme Court of lowa, it is our opinion that lowa’s closed primaries, es-
tablished by Chapter 43, Code of lowa, 1973, are constitutional.

Y ou have expressed concern over the large number of independent voters in
this state who, by choice, are excluded from voting in the primaries of the
political parties. However, these independents are in no way disenfranchised
of their voting rights at general elections. Furthermore, they are provided with
alternate methods of nominating their own candidates for the general elec-
tions. See Chapter 44, “Nominations by Nonparty Political Organizations”,
and Chapter 45, **“Nominations by Petition”, Code of lowa, 1973.

May 30, 1973

CITIES AND TOWNS: Policeman and fireman retirement systems. Chapter
411, Code of [owa, 1973. Section 411.6(11) is merely an optional method of
receiving pension benefits which has nothing to do with 411.6(10) which in-
volves the withdrawal of all accumulated contributions upon the termina-
tion of employment. A party does not withdraw the full amount of his ac-
cumulated contributions by utilizing subsection 11 — he merely chooses
one of two methods of receiving pension benefits but, neither of these
methods under subsection 11 involve the withdrawal of funds as under sub-
section 10 of §411.6. The surviving spouse and children of a member who
terminates employment after 15 years of service and dies before reaching
retirement age, are not entitled to the survivor benefits under §411.6(13).
The survivors are, however, entitled to the amount of the deceased’s
members accumulated contributions plus any interest earned thereon.
(Haesemeyer to Connors, State Representative, 5/30/73) #73-5-24

The Honorable John H. Connors, House ofRepresentatl:ves.' This opinion is
in reference to your February 12, 1973, request concerning policeman and
fireman retirement systems as provided for in Chapter 411, Code of lowa,
1973.
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The first question you raise covers an interpretation of §411.6(1) (c), in which
you stated:

“Your opinion is requested with respect to the meaning of Section 411.6,
subparagraph 1.c. (Code 1973) with regard to the availability of the optional
allowance provisions of subparagraph 11 of said Section 411.6 to a fireman or
policeman entitled to benefits under said subparagraph 1.c. and with regard to
the entitlement of the surviving spouse or surviving children of a member who
terminated his service after 15 years or more of service and would have been
entitled to retirement benefits under said subparagraph 1.c. had he lived to
reach retirement age of 55, but who died prior to reaching such age.

“With respect to the application of the optional allowance, it has come to
my attention that certain cities and towns in the State of [owa have interpreted
subparagraph 1.c., which reads in pertinent part as follows:

‘The allowance shall not be available to a member who has chosen to
withdraw his accumulated contributions as provided in subsection 10 of this
section.’

“as making a member, otherwise entitled to benefits under subparagraph I.c.,
as not entitled to such benefits upon selecting the optional allowance
provisions of subparagraph 11 of Section 411.6.

“It is the undersigned’s belief that such interpretation is in error as it
appears that a fair interpretation of the language above quoted is to cover the
situation where a member who terminates his employment prior to retirement,
but after 15 or more years of service and who elects prior to reaching retire-
ment age to withdraw his accumulated contributions, he is then not entitled
upon reaching retirement age to retirement benefits. Subsection 11 describes
an optional method of receiving retirement benefits, in that a member upon
reaching retirement age may elect to receive such payments throughout life or
he may elect to receive the actuarial equivalent in a lesser monthly allowance
payable throughout life together with an immediate cash payment of his ac-
cumulated contributions. The optional allowance election can in no way in-
crease the actuarial equivalent of the amount of money the member will be en-
titled to receive as benefits under Chapter 411.”

It is the opinion of this office that your interpretation of §411.6(1) (c) is cor-
rect. Subsection 11 of §411.6 is merely as the section title indicates, an “‘op-
tional™ method of receiving the pension benefits. Subsection 11 has nothing to
do with subsection 10, which involves the withdrawal of all accumulated con-
tributions upon the termination of employment. A party does not withdraw
the full amount of his accumulated contributions by utilizing subsection
11 — he merely chooses one of two methods of receiving pension benefits but,
neither of these methods under subsection 11 involve the withdrawal of funds
as under subsection 10 of §411.6. Subsection 11 was constructed by the
Legislature to provide a variety of payment plans of entitled pensioners, not
the quick drainage of the accumulated contributions as provided by subsec-
tion 10 of §411.6 of the 1973 Code of lowa.

Your second question deals with §411.6(13). You stated:

“Under Section 411.6(1) (a), a member with 15 or more years of service
before termination is entitled to receive an allowance under subparagraph 2 of
Section 411.6 upon his reaching the retirement age of 55 and receiving a pen-
sion, his survivors will be entitled to the benefits of subparagraph 13 upon his
death. If, however, he dies before reaching the age of 55 and before becoming
entitled to receive retirement benefits under subparagraph 2 of Section 411.6
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would his surviving spouse and children be entitled to survivors benefits under
subparagraph 13 as the terminated member was not receiving a retirement
allowance at the time of his death even though he would have been entitled to
such allowance had he lived to reach the age of 557

)

First of all, we assume that you meant *“I.c.” instead of “1.a.” in your re-
quest, because of your reference to the 15 year period under l.c. of §411.6.

Secondly, it is the opinion of this office that the surviving spouse and
children of a member who terminates employment after 15 years of service and
dies before reaching retirement age, are not entitled to the survivor benefits
under §411.6(13).

Section 411.6(¢) states:

“c.  Any member in service who has been a member of the retirement
system fifteen or more years and whose employment is terminated prior to his
retirement, other than by death or disability, shall upon attaining retirement
age, receive a service retirement allowance of fifteen twenty-seconds of the
retirement allowance he would receive at retirement if his employment had not
been terminated, and an additional one twenty-second of such retirement
allowance for each additional year of service not exceeding twenty-two years
of service. The amount of the retirement allowance shall be based on the
average final compensation at the time of termination of employment. The
allowance shall not be available to a member who has chosen to withdraw his
accumulated contributions as provided in subsection 10 of this section.”

There are basically three requirements under this section: (1) work 15 or
more years, (2) attain the age of 55, and (3) don’t withdraw your accumulated
contributions under §411.6(10). If a party dies before reaching the age of 55, he
is not entitled to the benefits provided in §411.6(c).

Section 411.6(13) provides:

“13. Pension to spouse and children of deceased pensioned member. In
the event of the death of any member receiving a retirement allowance under
the provisions of subsections 2, 4, or 6 of this section there shall be paid a pen-
s1on:

@

a. To the spouse to continue so long as said partner remains unmarried,
equal to one-half the amount received by such deceased beneficiary, but in no
instance less than seventy-five dollars per month, and in addition thereto the
sum of twenty dollars per month for each child under eighteen years of age; or

“b. Intheevent of the death of the spouse either prior or subsequent to the
death of the member, to the guardian of each surviving child under eighteen
yealijs of age, in the sum of twenty dollars per month for the support of such
child.”

For the survivors to qualify under this section, it appears that the member
must have been receiving a retirement allowance. If a member under §411.6(c)
dies before reaching age 55 he is not receiving a retirement allowance and
therefore his survivors are not entitled to the benefits listed in §411.6(13). This
seemingly leaves the member’s survivors without coverage under §411.6(13).

It would logically follow that the survivors are, however, entitled to the
amount of the deceased’s members accumulated contributions plus any in-
terest earned thereon. This is not specifically provided for in Chapter 411, but
it would be wholly inequitable and inconsistent to allow one member to
withdraw all of his contributions upon termination under §411.6(10) and then
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turn around and not pay out the accumulated contributions to the family of a
member who had decided to keep his contributions in the fund hoping to reap
his retirement benefits at age 55 under §411.6(c) but had died prior to reaching
that age. In other words, a member or his family is entitled to the member’s ac-
cumulated contributions whether withdrawn immediately after termination of
employment or upon the member’s death before reaching age 55 under
§411.6(c). Also supporting this position are Sections 411.3(2) and 411.8(d) of
the Code.

June 4, 1973

BRIDGES - ALLEYS: CITIES, TOWNS, COUNTIES, RESPONSIBILITY
FOR: Meaning of terms: Cities and towns are responsible for bridges within
their limits, Section 381.1, Code of lowa 1973. Towns may be responsible
for bridges within their limits, Section 381.2. Counties may assist certain
cities or towns with bridge problems, Section 309.9(3). Counties may not
levy, against property within cities and towns which control their own
bridge levies, for secondary road construction and maintenance purposes
the tax of eleven and one-eighth (11-1/8) mills provided under Section
309.7(1), Code of lowa 1973; alley of city or town not same as highway, Sec-
tion 312.2. (Schroeder to Kemming, Bremer County Attorney,
6/4/73) #73-6-1

Mr. Richard L. Kemming, Bremer County Attorney: This is in response to
your recent letter in which you asked a number of questions regarding the
relative responsibilities of cities, towns and counties for the bridges lying
within their boundaries and about the meaning of the term “alley”.

Your questions were:

I. Is it the responsibility of cities and towns to construct, maintain and
determine the size of all bridges and culverts within their corporate limits? If
not, what is the legal responsibility of a Board of Supervisors to construct,
maintain and inspect bridges and culverts over 36 inches in diameter on exten-
sions of secondary roads within the corporate limits of cities and towns?
Further, what is the legal responsibility of the Board to construct, maintain
and inspect such bridges and culverts within corporate limits on other than
those streets which are extensions of secondary roads?

1. Pursuant to the provisions of Section 309.9(3), if the Board elects to
construct and maintain bridges and culverts in cities of less than 8,000 popula-
tion, may the Board levy for secondary road construction purposes the taxable
property in such cities?

[T11.  For purposes of administering the provisions of Section 309.3 and the
other hereinabove cited references, is an alley of a city or town the same as a
highway?

In regard to question number I. Section 381.1 of the Code of lowa 1973
awards to or imposes upon cities the “‘care, supervision, and control of all
public bridges, culverts ..., within their corporate limits; * * *.” Section
381.2 gives the towns the right to assume by ordinance the authority and con-
trol over the responsibility for those things that are assigned to cities by Sec-
tion 381.1.

The Supreme Court of the State of lowa, in the case of Smith vs. City of
Algona, 1942, 232 lowa, 362, SNW2d 625, rejected the contention that a
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primary highway extension was a part of the primary road system of the state.
The court said:

“under the theory of appellee, the maintenance of the streets of the appellee
designated as the route of 169, would be under the divided supervision, care,
and maintenance of the City and Commission, which must necessarily result in
conflict and confusion. It is clear to us that it was to avoid such divided
responsibility and to leave it on the city, where it is placed by Section 5945,
that the legislature, in all of the legislation since the Federal Aid Act of 1916,
has never, expressly or impliedly, repealed Section 5945, and has never taken
the control of its streets from a city, even though it has given permissive
authority to the Commission to aid in the construction or maintenance of
primary road extensions through the city.”

This and other reasoning applied in the Smith case, applies, in our opinion,
to secondary road extensions as well as to primary. On the basis of ths and of
the two above quoted Sections of the Code of Iowa 1973, it is our opinion that
the answer to the first question stated is in the affirmative with regard to cities.
With regard to towns it is affirmative if a town has enacted an ordinance
assuming those prerogatives which Section 381.2 empowers it to do.

Although we have said that cities are, and towns may, be responsible for
certain bridges and culverts, etc., this primary responsibility may be
transferred, avoided, or shared by operation of certain other statutes. For ex-
ample, 309.3 states that:

“the secondary bridge system of a county shall embrace all bridges and
culverts on all public highways within the county except on primary roads and
on highways within cities which control their own bridge levies, except that
culverts which are 36 inches or less in diameter shall be constructed and main-
tained by the city or town in which they are located.”

It will be noted that the first exception stated above excludes from the
secondary bridge system those bridges and culverts within the county which
are on primary roads and on highways within cities which control their own
bridge levies, thus leaving within the secondary bridge system those bridges
and culverts on secondary roads and on highways within towns. The second
exception imposes responsibility for culverts 36 inches or less in diameter, on
both cities and towns.

Section 309.9(3) gives to the county Boards of Supervisors the option of ex-
pending secondary road fund monies, for, among other things, “payment of
all or part of the cost of construction and maintenance of bridges in cities and
towns having a population of 8,000 or less * * *.” It will be noted that in the
above quotation from Section 309.9 the statute merely refers to ““construction
and maintenance of bridges in cities and towns . . .”” making no reference to
whether or not those bridges are located along extensions of primary or secon-
dary highways. Consequently it is our opinion that the Board of Supervisors in
the exercise of their option are not limited to assisting cities and towns in
building and maintaining bridges on extensions of secondary highways but
may assist in the construction and maintenance (including inspection) of any
bridge on any highway in “cities and towns having a population of 8,000 or
less....”

With regard to your question II:

“Pursuant to provisions of Section 309.9(3), if the Board elects to construct
and maintain bridges and culverts in cities of less than 8,000 population, may
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the Board levy for secondary road construction purposes the taxable property
in such cities?”

Section 309.7(1) states:

““a tax of not to exceed eleven and one-eighth (11-1/8) mills on the dollar of
all taxable property in the county except on property within cities and towns
which control their own bridge levies * * *

In view of this and the Attorney General’s opinion dated August 12, 1959,
from Lyman to Anderson, Howard County Attorney, which says that cities
and towns now control their own bridge levies, it is our opinion that a county
is effectively prevented from levying directly on the property within any such
city or town. However, since 309.9(3) gives the Board of Supervisors the op-
tion of paying “all or part of the cost”, it would seem that any objections
which might be raised because of inability to levy against property in a city or
town could be resolved by agreeing with the city or town that the town would
impose the levy, as it is empowered to do under Chapter 381 of the Code of
lowa 1973, and thus provide the monies which the county is prohibited from
obtaining by levy against property in such city or town.

Your question 111, “for purposes of administering the provisions of Section
309.3 and the other hereinabove cited references, is an alley of a city or town
the same as a highway?”, is answered in the negative. Section 312.2 specifically
forbids cities or towns the use of road use tax funds for alleys.

June 5§, 1973

STATUTORY CONSTRUCTION: Concurrent resolutions — Ch. 263A,
Code of Towa, 1973, and Senate Concurrent Resolution 12, 65th G.A. A
concurrent resolution merely expresses the disposition of each house of the
Legislature as of the time it is considered by that house, therefore it becomes
effective upon final disposition by the last house giving consideration to it.
(Nolan to Richey, Exec. Secretary, Board of Regents, 6/5/73) #73-6-5

Mr. R. Wayne Richey, Executive Secretary, State Board off Regents: This is
written in reply to your request for an official opinion of the Attorney General
as to the effective dates of concurrent resolutions of the Legislature. Accor-
ding to your letter the question was raised by Chapman and Cutler concerning
Senate Concurrent Resolution 12 authorizing the Board of Regents to issue
$10 million of hospital revenue bonds under the provisions of Chapter 263A
Code of Towa, 1973.

Senate Concurrent Resolution 12 was adopted by the Senate by a vote of 42
to 8§ March 6, 1973, and by the House by a vote of 68 to 4 on May 21, 1973. A
motion to reconsider the House vote was defeated by the House on May 24,
1973.

Under the concurrent resolution whereby the General Assembly authorized
the Regents to issue bonds for the construction of educational facilities pur-
suant to Section 262A .4 Code of lowa, the approval of the Governor was also
required before the legislative authorization was effective. Farrell v. State
Board of Regents, lowa 1970, 179 NW 2d 533. However, the provisions of
Chapter 263A do not require approval by the Governor. Accordingly, Senate
Concurrent Resolution 12 became effective upon final disposition by the se-
cond house of the Legislature giving consideration to it. Unlike the enactment
of a bill into law which becomes effective when enrolled and signed by the
Governor on July | of the year in which enacted unless a different date is
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specified or publication as an emergency measure specified, a concurrent
resolution merely expresses the disposition of each house of the Legislature
giving it consideration as of the time the matter is before that particular house.

June 5, 1973

CONSTITUTIONAL LAW: Effective date of acts of the General Assembly:
Art. 11, §26, Constitution of Towa, §3.7, Code of Towa, 1973. It is not un-
constitutional for the 65th General Assembly in 1973 to pass a bill which
will not become effective until July 1, 1975. (Haesemeyer to Mendenhall,
State Representative, 6/5/73) #73-6-2

Honorable John C. Mendenhall, State Representative: In contemplation of
amending House File 315 by adding: “*Sec. 4. The effective date of this Act
shall be July 1, 1975, you have asked whether it is constitutional to project
that far into the future. Section 3.7, Code of lowa, 1973, provides:

“Acts effective July 1 or August 15. All Acts and resolutions of a public
nature passed at regular sessions of the general assembly shall take effect on
the first day of July following their passage, unless some specified time is
provided in the Act, or they have sooner taken effect by publication. All Acts
and resolutions of a public nature which are passed prior to July | at a regular
session of the general assembly and which are approved by the governor on or
after such July 1, shall take effect on August 15 next after his approval.
However, this section shall not apply to Acts provided for in Section 3.12, Acts
which specify when they take effect, or Acts which take effect by
publication.” (Empbhasis added)

The Code of Iowa, 1973, allows the legislature to designate the effective date
of an Act, and this provision is not restricted by our state constitution. The
relevant constitutional language provides:

“Time laws to take effect. No law of the General Assembly, passed at a
regular session of a public nature, shall take effect until the first day of July
next after ‘““the passage thereof. Laws passed at a special session, shall take
effect ninety days after the adjournment of the General Assembly by which
they were passed. If the General Assembly shall deem any law of immediate
importance, they may provide that the same shall take effect by publication in
newspapers in the State. As amended Nov. 8, 1966.” Constitution of the State
of Towa, Art. III, §26.

This section of the constitution has been interpreted by our office as follows:

“Nothing in that section of lowa’s constitution, as recently amended,
prevents the legislature from making a law effective at a date /ater than July |
next after passage. It provides only a minimum, not a maximum, time limita-
tion before the bill can take effect without publication.” 1968 OAG 379, at
381.

Thus, the Towa constitution does not place a maximum time limit on the
legislature’s statutory right to specify the effective date of an Act.

We note, in passing, that the legislature has occasionally established future
effective dates for its legislation. For example, the lowa Home Rule Bill,
passed in /972, does not become effective in its entirety until July 1, 1974.
(H.F. 574, Ch. 1088, §9, 64th G.A., 2nd Session). The time lapse between
passage and effective date is somewhat over two years. This is approximately
equal to the time lapse established by your proposed amendment.
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Your proposed amendment does not conflict with constitutional standards
due to its effective date, but if any doubt as to its legitimacy should arise, it is
supported by a strong presumption of validity for legislative acts. In 1969 the
lowa Supreme Court stated,

“In Carltonv. Grimes, 237 lowa 912,943, 23 N.W, 2d 883, 899, we reiterated
that legislative authority is vested in the general assembly and then quoted
with approval from Carroll v. City of Cedar Falls, 221 lowa 277, 280, 261 N.W.
652, 654, as follows: “The legislature in this state, therefore, has power to
enact any kind of any legislation it sees fit, provided it is not clearly and plain-
ly prohibited by the State or Federal Constitution. * * * It is also the well-
settled rule that any doubt of the legislature’s power to adopt an act will be
resolved in favor of its constitutionality’.” Frost v. State, 172 N.W. 2d 575, 584
(Iowa 1969).

We find that the proposed amendment is supported by a strong presump-
tion of validity, and, as previously stated, it comports with constitutional stan-
dards. Thus, it is very doubtful that any chalienge the amendment’s validity
will be successful on the grounds that the amendment delays the effective date
of H.F. 315 until July 1, 1975. Of course, it is understood that nothing in this
opinion is intended to determine the validity of sections one, two and three of
H.F. 315.

Your proposed amendment provides that H.F. 315 would not become effec-
tive until after the 66th General Assembly had convened. Legislative acts must
not violate the long-established rule that ““one general assembly cannot bind a
future one.” (Frost v. State, 172 N.W. 2d 575, 583, Towa 1969). This rule
applies to an act which prohibits subsequent legislatures from interfering with
the provisions of the particular act. However, such is not the case here, since
your amendment does not abridge the power of a subsequent legislature to
rule on the same subject matter. (For further discussion, see Talbott v. Indepen-
dent School District, 230 Towa 949, 299 N.W. 556, 565-566, 1941.)

Lastly, when establishing the effective date for an act, the legislature must
comply with the general rule that *““all men have a right to know with certainty
when a law takes effect.” 50 Am. Jur. 512, “Statutes,” §488. Your proposed
amendment establishes in no uncertain terms that H.F. 315 shall become effec-
tive July 1, 1975.

For all of the foregoing reasons, we conclude that your proposed amend-
ment comports with statutory and constitutional standards and is a valid exer-
cise of legislative power.

June 6, 1973

STATUTES: Constitutional Law — Art. III, §31 Constitution of lowa, Ap-
propriation to office of Governor for youth employment program serves a
public purpose and does not require two-thirds vote of each house. (Nolan
to Small, State Representative, 6/6/73) #73-6-3
Honorable Arthur Small, State Representative: This is written in response to

your request for an opinion on the constitutionality of House File 767 as

passed by the House on May 21, 1973, by a vote of 68 to 24; and then passed
by the lTowa Senate on May 29, 1973, by a vote of 29 to 18. The bill as amended
appropriates to the office of Governor the sum of $1,336,000 for the employ-
ment of young persons to work on the improvement of railroad branch lines
designated by the lowa Commerce Commission and $64,000 for employment
of young persons for the purposes of improving and maintaining state parks.
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In your letter you state that the constitutionality of the bill is questioned
specifically in light of Article III Section 31 of the Constitution of the State of
Towa which provides:

“No extra compensation shall be made to any officer, public agent or con-
tractor after the service shall have been rendered, or the contract entered into;
nor, shall any money be paid on any claim, the subject matter of which shall
not have been provided for by pre-existing laws, and no public money or
property shall be appropriated for local, or private purposes, unless such ap-
propriation, compensation, or claim, be allowed by two-thirds of the members
elected to each branch of the General Assembly.”

It is my opinion that the bill is not susceptible to challenge on the ground
that a two-thirds vote was not received in accordance with the provisions of
Article III Section 31 of the lowa Constitution inasmuch as it clearly appears
from the title of the bill and from the purposes designated that the proposed
legislation serves a legitimate public purpose. The Legislature has broad dis-
cretion as to the determination of what constitutes a public purpose. Dickinson
v. Porter, 1949, 240 Iowa 393, 35 N.W.2d 66, appeal dismissed 70 S.Ct. 88,
338 U.S. 843,94 L.Ed. 1371. It is well settled that all presumptions are in favor
of the constitutionality of the statute and it will not be held invalid unless it is
clear, palpable and without doubt that such decision is required.

In the proposed bill an appropriation is made to a state office. Even so, it
has been deemed that appropriations made to a private school of osteopathy
and surgery was an appropriation for a public purpose not requiring a two-
thirds vote under Article IlI Section 31 (Op. Atty. Gen. to Harbor, October
18, 1971); and appropriations to the state dairy association and the beef cattle,
swine producers and sheep producers associations have also been determined
to be appropriations for a public purpose not requiring two-thirds vote under
this section of the Constitution. (Op. Atty. Gen. May 10, 1967)

Accordingly, it is the view of this office that House File 767, 65th General
Assembly is not in violation of Article III Section 31 of the Constitution of
fowa.

June 6, 1973

CITIES AND TOWNS: Policeman and fireman retirement systems. Chapter
411, Code of lowa, 1973. §411.1(25). Compensation as defined in Chapter
411 does not include fringe benefits but is merely based upon the retired or
deceased member’s position on the salary scale within his rank at the time of
his retirement or death. (Beamer to Scott, State Senator, 6/6/73) #73-6-4

Honorable Kenneth Scott, State Senator: This opinion is in reference to your
request of April 4, 1973, regarding Chapter 411 of the Code of lowa. Your
letter stated:

“Specifically I am requesting an interpretation by your office of Chapter
411.1(25), which is as follows:

“‘25. *‘Pension compensation” shall mean the member’s average final
compensation adjusted in the ratio of the earnable compensation payable on
each July 1 to an active member having the same or equivalent rank or posi-
tion as was held by the retired or deceased member at the time of retirement or
death to the earnable compensation of such member at his retirement or
death.’
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“Based on this provision, it appears that the amount of pension a retired
member receives is based on the earnable compensation payable to active
members on July 1 of each year. It has been brought to my attention that in-
stead of increasing the salary of the active members, they are given fringe
benefits in the form of clothing allowances, increases in insurance and hospital
coverage, and the like.

“My questions are these: Does the compensation as used in Section
411.1(25) include fringe benefits? If the term does include fringe benefits,
should not the retired members or beneficiaries of deceased members receive a
corresponding increase in their pension based on the value of any increased
fringe benefits received by the active members?”

It is the opinion of this office that “compensation” as defined in Chapter
411 does not include fringe benefits. Our conclusion is based upon specific
provisions in Chapter 411 itself. Section 411.1(25) that you refer to in your
request is merely one of a number of definitions prefacing Chapter 411. You
will note that this section refers to a July 1 date for adjusting the amount of
pension compensation for a retired member. The pension adjustment is out-
lined in §411.6(14); that section states:

“14.  Annual readjustment of pensions. Pensions payable under this sec-
tion shall be adjusted as follows:

.

a. As of the first of July of each year, the monthly pensions authorized in
this section payable to each retired member and to each beneficiary, except
children, of a deceased member shall be recomputed. The formula authorized
in this section which was used to compute the retired member’s or
beneficiary’s pension at the time of retirement or death, including all
amendments to the formula which may be adopted subsequent to the
member’s retirement or death, shall be used in the recomputation except the
pension compensation shall be used in lieu of the average final compensation
which the retired or deceased member was receiving at the time of retirement
or death. The adjusted monthly pension shall be the amount payable at the
member’s retirement or death adjusted by one-half of the difference between
the recomputed pension and the amount payable at the member’s retirement
or death. At no time shall the monthly pension or payment to the beneficiary
be less than the amount which was paid at the time of the member’s retirement
or death.

“b. As of the first of July of each year, the monthly pension payable to
each surviving child in accordance with subsections 8, 9, and 13 of this section
shall be adjusted to equal six percent of the monthly salary payable on such
July 1 to an active member having the rank of first-class fireman, in the case of
a child of a deceased member of the fire department, or of a first-class
patrolman, in the case of a child of a deceased member of the police depart-
ment. If the monthly pension so computed is less than the amounts provided
in subsections 8, 9, and 13 of this section, the amounts provided for in said
subsections shall be payable.

‘e

c. All monthly pensions adjusted as provided in this subsection shall be
payable beginning on July 1 of the year in which the adjustment is made and
shall continue in effect until the next following July 1 at which time the
monthly pensions shall again be recomputed and all monthly pensions shall be
adjusted in accordance with the recomputations.

“d. The adjustment of pensions required by this subsection shall recognize
the retired or deceased member’s position on the salary scale within his rank at
the time of his retirement or death. In the event that the rank or position held
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by the retired or deceased member at the time of retirement or death is subse-
quently abolished, adjustments in the pensions of the member or of the
member’s spouse or children shall be computed by the board of trustees as
though such rank or position had not been abolished and salary increases had
been granted to such rank or position on the same basis as increases granted to
other ranks and positions in the department.

“e. A retired member who became eligible for benefits under the
provisions of subsection 1 of this section but who did not serve twenty-two
years and did not attain the age of fifty-five years prior to his termination of
employment shall not be eligible for the annual readjustment of pensions
provided for by this subsection.”

Specifically, subpart (d) of this section refers to adjusting the pension accord-
ing to the ““. .. retired or deceased member’s position on the salary scale
within his rank at the time of his retirement or death”. The salary scale
referred to in this subpart is strictly a monetary listing of payments to the
various ranks of personnel; it does not include benefit programs associated
with the ranks. Therefore, it would seem that the legislature, when drafting
this chapter of the code, intended to limit the adjustment level to one based
upon the salary scale of the different ranks and no other basis.

You will also note that §411.1(25) mentions the phrase “‘average final com-
pensation’; fortunately, this is defined at §411.1(16) — that section states:

“16. ‘Average final compensation’ shall mean the average earnable com-
pensation of the member during the five years of service he earned his highest
salary as a policeman or fireman, or if he has had less than five years of such
service, then the average earnable compensation of his entire period of ser-
vice.” (Emphasis ours)

Again, the legislative intent for the basis of the member’s pension is clearly
indicated. An attempt to include fringe benefits and for that matter other
items encompassed in the word ‘‘compensation”, contravenes express
legislative intent contained in Chapter 411.

June 7, 1973

STATE OFFICERS AND DEPARTMENTS: State Historical Society: loan
of artifacts sec. 565.5, Code of lowa, 1973. The Board of Curators of the
State Historical Society has the authority to approve the temporary loan of
some artifacts to the Amana Heritage Society. (Haesemeyer to Harstad,
Director, lowa State Historical Society, 6/7/73) #73-6-10

Mr. Peter T. Harstad, Director, State Historical Society of Iowa: On behalf
of the Board of Curators of the State Historical Society you have requested an
opinion of the Attorney General on whether it is within the powers of the
Curators of the State Historical Society to approve the temporary loan to the
Amana Heritage Society of some aboriginal artifacts, donated to the Society
by Dr. Charles Noe.

In our opinion, such a loan is within the powers of the Board of Curators.
Section 565.5 of the 1973 Code of lowa states that,

“Gifts, devises, or bequests of property, real or personal, made to any state
institution for purposes not inconsistent with the objects of such institution,
may be accepted by its governing board, and such board may exercise such
powers with reference to the management, sale, disposition, investment, or
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control of property so given, devised, or bequeathed, as may be deemed essen-
tial to its preservation and the purposes for which the gift, devise, or bequest
was made.”

It is to be observed that the governing boards are given broad powers with
respect to the management and control of property and this would include the
power to make loans of the type you describe.

June 18, 1973

COUNTIES AND COUNTY OFFICERS — PAROLES — §§252.31, 252.34,
252.35, Code of lowa, 1973; Chapter 247, Code of lowa, 1973. The county is
liable for the care and maintenance furnished a person on bench parole at
the county home. The fact that the parolee was paroled to the lowa Bureau
of Adult Corrections does not shift the costs of care and maintenance to the
State of lowa. (Munsinger to TeKippe, Chickasaw County Attorney,
6/18/73) #73-6-6

Mr. Richard P. TeKippe, Chickasaw County Attorney: In your recent letter
of April 4, 1973, you have requested an Opinion of the Attorney General
relating to whether Chickasaw County or the State of Iowa is liable for the
care and maintenance furnished a person on Bench Parole at the Cedar Coun-
ty Home, Cedar County, lowa.

In your letter you state that Fred Albers plead guilty to the lesser included
offense of Manslaughter and was sentenced to not more than eight years at the
lowa State Penitentiary, Fort Madison, Iowa. Pursuant to agreement by all
parties and by Order of Court, the sentence was suspended and Defendant was
placed on Parole to the Bureau of Adult Corrections during “good behavior™.
Also, the Bureau of Adjult Corrections was given the responsibility to place
Defendant in “some suitable custodial setting where his activities and
associations may be circumscribed and where he may receive appropriate
treatment””. The Bureau of Adult Corrections subsequently determined that
Defendant should be placed in the Cedar County Home. You further state
that Chickasaw County feels that Mr. Albers is a ward of the State and that his
expenses should be borne by the State of lowa. The Bureau of Adult Correc-
tions, on the other hand, contends that since Defendant was never physically
confined to one of the State Institutions he is not a ward of the State, and that
Chickasaw County must exclusively pay all Defendant’s costs of care at the
Cedar County Home.

Based upon the foregoing facts you ask: What is the status of Fred Albers
insofar as who is responsible for the costs of his care and maintenance?

This office has addressed itself to similar situations in previous Opinions of
the Attorney General. In 1936 OAG 411 and 1968 OAG 545, we held that the
County, not the State, nor Board of Parole, would be liable for the expenses of
parolees who were being temporarily detained in county jails for parole
violations and were transferred to hospitals for emergency treatment.

We stated in 1936 OAG 411, at page 413, as follows:

“In view of the above statutes and the cited cases, we are of the opinion that
it is the duty of the Dubuque County Board to pay the expenses incurred in the
matter at hand, and it is immaterial that the patient was under the jurisdiction of
the Board of Parole. To hold otherwise would be to place a burden upon the
Board of Parole which is not contemplated or provided for by
statute. . ..”" (Emphasis supplied)
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The factual situation posed by you differs from that present in the aforecited
opinions primarily in the fact that Mr. Albers is confined in a County Home
rather than a County jail, but the reasoning therein appears to be applicable to
the instant matter.

Chapter 247, Code of Towa, 1973, deals with the granting of paroles and
probation. Neither this chapter, nor any other Chapter of the Towa Code,
provides authority for the State or the Parole Board to assume responsibility
for payment of expenses of a parolee. Indeed, there is no fund out of which the
Board of Parole could make such payments. The argument that Mr. Albers is
a ward of the State, is unconvincing. All parolees are wards of the State of
lowa. However, it is clear that neither the State, nor the Parole Board, is re-
quired to pay for the private housing or other such expenses for a person on
parole. It is equally clear that the State, nor the Parole Board, is required to
pay the expenses of a parolee housed in a County Home.

The General Assembly of the State of lowa has deemed it advisable that the
County bear the expenses for those persons confined in County Homes. Sec-
tions 252.31, 252.34, 252.35, Code of lowa, 1973. Since you indicate Mr.
Albers is not being kept in a State institution, but in a County Home, the
County would be the agency designated by the Legislature to assume the costs
of his care and maintenance.

Therefore, in view of the above-cited authorities, Chickasaw County would
be liable for the costs of the care and maintenance of Mr. Albers in the Cedar
County Home, Cedar County, lowa.

June 18, 1973

MOTOR VEHICLES: Motor Vehicle Registration — §321.18(7), Code of
lowa, 1973. The term “school bus™ as used in §321.18(7) must be construed
according to its ordinary meaning. Buses used to transport pupils to and
from such things as Sunday school, business college, trade school, or Bible
college are not *“‘school buses™ within the meaning of §321.18(7), and are not
exempted from the vehicle registration requirement. (Voorhees to Sellers,
Commissioner of Public Safety, 6/18/73) #73-6-7

Mr. Michael M. Sellers, Commissioner, Department of Public Safety: This
letter is in response to your request for an opinion on the meaning of “school
bus™ in §321.18(7), Code of Towa, 1973. Specifically, you asked:

“Does the word ‘school’ as used in Chapter 321.18(7) of the Code include
the following:

“1. A Sunday School, where pupils are transported to a church or other
location for the purpose of religious instructions or education?

“2. A pre school attended by pupils who are not in an elementary school
because they are usually not yet of the minimum age?

*3. A school for the handicapped, where they are taught certain basic
skills or are rehabilitated?

“4. A trade school, either public or private?
“S. A business school, either public or private?
*“6. A Bible college?

“7. A college or university, either public or private?”
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Section 321.18 provides that all motor vehicles are subject to the registration
requirements of Chapter 321 except:

* * *

*“7.  Any school bus in this state used exclusively for the transportation of
pupils to and from school or a school function. Upon application the depart-
ment shall, without charge, issue a registration certificate and shall also 1ssue
registration plates which shall have imprinted thereon the words “‘Private
School Bus’ and a distinguishing number assigned to the applicant. Such
plates shall be attached to the front and rear of each bus exempt from registra-
tion under this subsection.”

It is a well established rule of law that the courts will give statutory words
their commonly understood meaning. Becker v. Board of Education of Benton
County, 138 N.W.2d 909, 258 lowa 277 (1965); Consolidated Freightways
Corporation of Delaware v. Nicholas, 137 N.W.2d 900, 258 Iowa 115 (1965);
Sioux Associates, Inc. v. Towa Liguor Control Commission, 132 N.W .2d 421,
257 lowa 308 (1965); In re Trust of Highland Perpetual Maintenance Soc.,
117 N.W.2d 57, 254 lowa 164 (1962). It is also well established that in inter-
preting a statute, the courts look to the object to be accomplished, evils sought
to be remedied, or purpose to be subserved and place on it a reasonable or
liberal construction, whichever will best effect its purpose rather than one
which will defeat it. Crow v. Shaeffer, 199 N.W .2d 45 (Iowa 1972); State ex rel.
Turner v. Koscot Interplanetary, Inc., 191 N.W.2d 624 (Towa 1971); Chicago &
N.W.Ry. Co.v. City of Osage, 176 N.W .2d 788 (Iowa 1970); Krueger v. Fulton,
169 N.W.2d 875 (1969); State v. Holt, 156 N.W.2d 884 (1968); State v.
Charlson, 154 N.W.2d 829 (1967); Severson v. Sueppel, 152 N.W .2d 281 (1967).

The term “school bus” must be construed according to its ordinary mean-
ing. Such things as Sunday schools, business colleges, trade schools, or Bible
colleges, are not ordinarily regarded as “schools” in the sense that ordinary
elementary schools, high schools, or colleges are. We do not believe that an in-
stitution can, by simply designating itself a ““school,” be exempted from the
vehicle registration requirements. The mere use of the term “school,” in a very
broad sense, is not controlling. Such a construction would create a very broad
exemption to the vehicle registration laws which we do not believe the
legislature intended. Accordingly, it is our opinion that bona fide pre-schools,
schools for the handicapped, colleges, and universities qualify under
§321.18(7), but Sunday schools, trade schools, business schools, and Bible
colleges do not.

Your letter also asked:

“Does the department have a statutory duty to issue ‘Private School Bus’
plates, in the following fact situations, when such bus is used within the
provisions of Chapter 321.18(7) of the Code.

“l1.  When a school bus is owned by a person who leases said school bus to
a public or private school, for the purpose of transporting pupils?

“2. When a school bus is owned by a person who contracts with a public
or private school to transport pupils?

“3. When a school bus is owned by an urban transit company or system
and is used exclusively to transport pupils?”
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Section 321.18(7) requires that a bus must be used “exclusively” for the
transportation of pupils in order to qualify as a “‘school bus.” There is no
reference to the ownership of the bus, and accordingly we do not believe that
this is a factor in determining whether a bus can qualify as a ““school bus.” The
examples you cited would qualify if these buses were used exclusively for the
transportation of pupils.

June 18, 1973

LIQUOR AND BEER: Beer permits and liquor licenses for Sunday
sales — Senate File 144, 65th G.A ., First Session (1973). One engaged in the
sale of alcoholic beverages on Sunday must have obtained the approval of
local authorities pursuant to guidelines established by the Department of
Beer and Liquor Control. Under the provisions of this bill local option is
authorized to the local authorities, with recourse to administrative and
judicial appeal procedures under §123.32, Code of Towa, 1973, when the
authority’s action has been arbitrary, capricious, or unreasonable. The en-
forcement mechanism and penalty provisions under Chapter 123 are
applicable to Senate File 144. (Turner to Taylor, State Senator,
6/18/73) #73-6-8

The Honorable Ray Taylor, State Senator.: This is to acknowledge receipt of
vour letter dated June 13, 1973, in which you requested the following:

“I am writing to ask for your opinion in regard to Senate File 144,

“I. Are the provisions adequate in the bill to determine whether or not
50% of the establishment’s income is from goods and services other than
alcoholic beverages?

2. Are the provisions for local option valid in that there is no criterion set
out to make a determination on the permit application?

“3.  Are the enforcement procedures adequately detailed as to who shall be
the enforcing agency and as to what the penalties should be?”

Senate File 144 is an amendment to Chapter 123, Code of 1973, and must be
read in pari materia and construed together therewith.

We believe the 50% goods and services other than alcoholic beverages re-
quirement of the bill is adequate, but this question is more properly a con-
sideration of the legislature than the attorney general. The Department of Beer
and Liquor Control has power to prescribe the procedure which an applicant
must follow in order to show compliance with the law so that he may obtain a
Sunday permit. See page 1, line 22, S.F. 144 as amended:

“The department shall prescribe the nature and character of the evidence
which shall be required of the applicant under this subsection.”

Chapter 123 authorizes the department to adopt rules and regulations.
§123.21. The matter of the department’s determination of whether the es-
tablishment is doing 60% of its business in products other than alcoholic
beverages is for the local authority to determine under department guidelines
as to the “*nature and character of the evidence” and, as long as such deter-
mination is not arbitrary, capricious, or an abuse of its discretion, the local
authority’s determination will ordinarily be deemed adequate.

As to your question regarding local option, a new section of Senate File 144
as amended does, indeed, authorize local option by local authorities with
reference to Sunday selling:
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“Holders of liquor control licenses and beer permits may sell alcoholic
beverages or beer on Sunday pursuant to sections one (1) through three (3) of
this Act only if the governing body of the city or town in which the premises
covered by the license or permit are located, or the board of supervisors if the
premises so covered are not located in a city or town, specifically approves
authority to sell on Sunday in the area subject to its jurisdiction.”” (Emphasis
added)

But having once approved any one beer or liquor license on Sunday in the
area of the local authority’s jurisdiction, the Sunday option has been exercised
in favor of Sunday sales and the local authorities may not arbitrarily or
capriciously discriminate as to whom will be issued a Sunday license and
whom will not.

This is not to say, however, that the local issuing authority must necessarily
issue a Sunday license to any permittee licensed during the week if one or more
Sunday licenses have been issued. There may exist reasons for denying a liquor
control licensee or retail beer permittee a license on Sunday, which is not ar-
bitrary, capricious, or without reasonable cause. §123.32(2), Code of lowa,
1973. In fact, it will be presumed that denial of such a Sunday license is not ar-
bitrary, capricious or without reasonable cause, although the local authority
may not refuse out of a desire to impose a limit upon the number of such Sun-
day licenses once it has exercised its option in favor of Sunday licenses. In the
Matter of The Class ''C”" Beer & Liquor Control License of Robert J. Eves, et
al, two cases, Appeals No. 72-8 and 72-9, 1972, Department Hearing Board of
the lowa Beer and Liquor Control Department. In that appeal it was held that
§123.32(2) was not a local option provision because such a construction would
necessarily have rendered futile and meaningless the appeal provisions of
§123.32(4) and the Hearing Board did not believe the legislature intended to
render it impotent in the same Act which created it. Rather, it was held that
§123.32(4) placed the burden upon the applicant to rebut a presumption that
the local authority’s determination not to issue a license was not arbitrary,
capricious, or without reasonable cause.

Thus, the new provision of Senate File 144, as amended by the House and
quoted above, now provides a local option which may be exercised by the local
authority and this option must be exercised in favor of Sunday sales in the area
subject to its jurisdiction before there can be any Sunday sales. But once so ex-
ercised, a limitation on the number of Sunday licenses is not sufficient reason
to deny licenses to other qualified liquor control licensees or beer permittees.
And any denial, once the option has been exercised in favor of Sunday sales,
would be subject to review of the Department Hearing Board of the Iowa Beer
and Liquor Control Department and the courts, as provided in §123.32(4) and
(5).

In answer to your third question, because the new bill would become part
and parcel of Chapter 123, the enforcement mechanisms of that Chapter and
of the department would apply. Whether these controls are now adequate is
again a question for the legislature rather than the attorney general. But'the
penalties provided are applicable.

Because we anticipate there will be a large number of applicants for Sunday
licenses if this bill passes, we suggest that the Department of Beer and Liquor
Control should immediately adopt guidelines by which the local authority can
determine whether an applicant does at least 50% of its business in other than
alcoholic beverages. No license can be granted until that determination has
been made, notwithstanding the exercise of the option by the local authorities
in favor of Sunday sales.
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June 21, 1973

LIQUOR AND BEER: Sunday Sales; Hours; §123.49, Code of lowa, 1973;
S.F. 144, 65th G.A., Ist Session. S.F. 144 provides liquor and beer licensees
additional privileges for Sunday sales supplementing those now existing and
imposes no new limitations on privileges now granted by Chapter 123 of the
Code. Under S.F. 144, if and when it takes effect, existing licensees and per-
mittees may legally sell until 2:00 A.M. on Sundays without an additional
license fee and without regard to the local option provisions which are
applicable only to Sunday licensees and permittees. A liquor licensee or per-
mittee granted a Sunday license privilege may sell until 2:00 A.M. Sunday as
well as from noon to 10:00 P.M. (Turner to Plymat, State Senator,
6/21/73) #73-6-9

The Honorable William N. Plymat, State Senator: Yesterday, and by
another letter today, you have requested an opinion of the attorney general as
to the hours, on Sunday, a liquor licensee or beer permittee may sell alcoholic
beverages or beer under the provisions of Senate File 144, Acts of the 65th
G.A., First Session, now awaiting approval by the Governor, if issued an ad-
ditional Sunday sales license thereunder.

Section 2 of the Act amends §123.49(2)(b), Code of lowa, 1973, to extend
the hours on which a present liquor licensee or beer permittee may now sell on
Sunday, from 1:00 A .M. until 2:00 A.M., and then goes on to add for such a
licensee or permittee who is granted an additional permit for Sunday sales, the
words:

“however, a holder of a liquor control license or class ‘B’ beer permit
granted the privilege of selling alcoholic liquor or beer on Sunday may sell or
dispense such liquor or beer berween the hours of noon and 10:00 P.M. on Sun-
day.” (Emphasis added)

You urge a logical and strict construction that Sunday starts at 12:01 A.M.
and that thus if a licensee or permittee is given an additional Sunday license
authorizing him to sell liquor or beer between the hours of noon and 10:00
P.M. on Sunday the foregoing words proscribe his former right to sell until
1:00 A.M., and after July 1, until 2:00 A M.

In other words, I understand your question to suggest that lowa businesses
and clubs whose gross receipts from the sale of goods and services other than
beer and liquor, but who have heretofore had liquor or beer licenses, are now
confronted with a dilemma if they desire to serve their patrons liquor or beer
between the hours of noon and 10:00 P.M. on Sunday: that they must in return
for this new privilege, under the statute, refrain at midnight Saturday from
selling until 2:00 A.M. on Sunday as other licensees and permittees who do not
seek a Sunday license may do. Expressio unius est exclusio alterius.

In fact, it appears that you further suggest that existing liquor licensees and
beer permittees who do not seek additional Sunday licenses are also
proscribed by this Act from selling at all on Sunday (after midnight on Satur-
day) unless the local authority opts for Sunday sales. If you are in fact urging
that the new Act imposes this additional proscription against present licensees
and permittees, your construction renders meaningless and superfluous the
first words of §2(b) applicable to present licensees and permittees and which
extend for them the hours of sale from 1:00 A.M. until 2:00 A.M. on Sunday.
Of course, that provision of the new Act applies to present licensees or per-
mittees, whether or not their gross receipts are greater than 50% from the sale
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of goods and services other than alcoholic liquor or beer. A construction
which renders words or provisions of a statute superfluous is of course always
avoided by the courts.

The new subsection set forth in §1 of S.F. 144 includes the words “‘subject to
the provisions of 123.49, etc.” and clearly suggests that the new Act is
applicable only to those licensees who would get an additional permit for Sun-
day. And the amendment for local option which you point out was added by
the House and which you say says that Sunday sales can be permitted only if
city councils or boards of supervisors affirmatively approve, applies only
“pursuant to sections one (1) through three (3) of this Act” and not to Chapter
123 now in existence. ““Pursuant to sections one (1) and three (3)” of the House
amendment are a limitation upon the local option requirement which, coupled
with the words “‘subject to the provisions of 123.49” in Section 1 indicate that
everything in this bill was intended as an addition to rather than a limitation
upon, existing privileges. And, for whatever it is worth, I am informed that no
legislator ever suggested otherwise in the debate on this bill.

Thus, construing again the provision added to §2(b) of the new Act, I con-
clude that it must mean:

“however, a holder of a liquor control license or class ‘B’ beer permit
granted the privilege of selling alcoholic liquor or beer on Sunday may /also/
sell or dispense such liquor or beer between the hours of noon and 10:00 P.M.
on Sunday.” (The word “also” is added by my construction.)

My construction is bolstered by the fact that the additional privilege will
cost the licensee or permittee an additional 20% of the regular fee prescribed in
order to obtain this new privilege, and which will be noted on the current
license. Construction of any statute must be reasonable, sensible and fairly
made with the view of carrying out the obvious intention of the legislature
enacting it, and a construction resulting in unreasonable and absurd conse-
quences is to be avoided. Isaacson v. lowa State Tax Commission, 1971 lowa,
183 N.W.2d 693. Absurdities and incongruities will be avoided by the courts.
State v. Steenboek, 1970 lowa, 182 N.W.2d 377. The court must look to the
object to be accomplished, the evils and mischiefs sought to be remedied, and
the purpose to be subserved, and place it on a reasonable or liberal construc-
tion which will best effect its purpose rather than one which will defeat it.
State v. Robinson, 1969 lowa, 165 N.W.2d 802.

It is true that the language of the statute could be more clear and that your
construction, as to additional licensees and permittees, is possible. But my
construction is equally possible and far more probably reflects the legislative
intent when the words are not clear and the Act is open for construction. I can-
not believe that the legislature intended to take business away from the present
existing 3,748 lowa liquor licensees, 1,729 class “‘B”" beer permittees, and 1,792
class ““C™ beer permittees, a total of 7,269 legal licensees, whose one year
licenses expire and are renewed at varying times of the year, and all of whom
have substantial investments in what they consider a legal business, without
specifically saying so in very clear terms. Nor can | conceive that the
legislature intended to confront those existing licensees and permittees seeking
the privilege of additional Sunday sales between the hours of noon and 10:00
P.M., for an additional 20% license fee, with the choice of giving up their right
to such sales from midnight Saturday until 2:00 A.M. Sunday. Not a single
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legislator suggested this could be the consequence of the bill and no mention
of it has been made, to my knowledge, in any newspaper prior to your ques-
tion.

July 2, 1973

COUNTY & COUNTY OFFICERS: Real Estate Transfers — Description of
land furnished — §471.20, Code of lowa, 1973. County Auditor must accept
deed describing original tract less description of highway as legal descrip-
tion when land may be accurately located by a competent surveyor.
(Schroeder to Allbee, Franklin County Attorney, 7/2/73) #73-7-1

Mr. Richard A. Allbee, Franklin County Attorney: Your request by letter of
June 7, 1973, forwards the request of Mr. Wayne M. Little, Franklin County
Auditor, in regard to the following:

“What should we do when people present us with deeds that are parts of
land left over on either side of 1-357 They give no legal description other than
all that land north and west or south and east of the Interste[sic]. That is most
indefinite as far as our books are concerned.”

In your reply to Mr. Little of June 6, 1973, you advise him:

“It is my opinion at this time that you accept no deeds which set forth legal
descriptions, as you have described in your letter of June 4, 1973.”

Additionally you appear to be concerned whether the county can compel
the Highway Commission to provide some other form of description under
Section 471.20 of the Code of Iowa, 1973.

[nitially, insofar as the descriptions of land acquired by the Highway Com-
mission is concerned, it is my understanding that all land acquired by deed is
accurately described by a centerline description in most cases and occasionally
by a metes and bounds description. Such deeds are accompanied for recording
by a plat prepared by a registered land surveyor. Land acquired by condemna-
tion is also similarly described and accompanied by a plat which may or may
not be certified to by a registered land surveyor. Condemnation proceedings
are recorded pursuant to Section 472.38 of the Code. Although the Commis-
sion is attempting to convert to a total metes and bounds system of descrip-
tions, it still is using in many instances the centerline descriptions.

The centerline description is discussed by Marshall in fowa Title Opinions
and Standards, published 1963, at 2.2(B). At page 58, Marshall states:

“The general rule as announced by all of the authorities is that a description
in a deed is valid if the tract described may be located by a competent sur-
veyor.”

As Marshall has noted, because a tract necessary for a highway often does
not run in a straight line but has many curves and angles, it is very difficult to
describe the remainder not taken for the highway. The [owa practice has been
to describe the remainder by giving as one of the boundaries, the official
designation of the highways, “as, e.g., “That part of the SE % of Section 11, ly-
ing North and East of U.S. Highway No. 75, (said highway being particularly
described in Warranty Deed or Condemnation proceedings, recorded, etc.).”
Such descriptions originally using centerline descriptions are legal descriptions
and have been widely used in describing county roads, railroad rights of way
and similar conveyances, and are such as the land can be accurately located by
a competent surveyor.
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It should be noted, however, that Section 471.20 does provide that the
centerline description to be “‘compatible with the existing abstract descrip-
tion” must contain reference points which are, ““a part of and tied to the
abstract description.” Since the short form of describing the remainder set out
above ordinarily will not contain the entire centerline description, reference to
the book and page of the deed or condemnation proceedings in a subsequent
transfer of the remainder should be made to clearly identify the complete legal
description which is compatible with the abstract description. That is not to
say that such a reference is necessary to enable a competent surveyor to locate
the tract, or that it is not a legal description. Insofar as the legal sufficiency of
any description of any particular tract is concerned, that is a matter for the in-
dividual private or public party involved to determine in each case, and their
attorneys in respect to examination of the abstract or opinion of title,

Under the circumstances set forth above, it appears that it would be inap-
propriate for a County Recorder to refuse to record such a deed containing a
legal centerline description utilized by the Highway Commission, or a subse-
quent transfer of a remainder making reference to the highway, for that reason
alone. There is no statutory authority for the Auditor or Recorder refusing to
accept deeds which set forth legal descriptions and require or compel the
Highway Commission to only use a metes and bounds description of either the
taking for the highway or the remainder. For the Recorder to refuse such a
deed would violate the duty for timely endorsement and indexing under Sec-
tion 558.55 of the Code.

In view of the foregoing, it is difficult to understand what other problems
this type of description may have caused in Franklin County. This office has
not been advised of any difficulties in any other counties, except in regard to
taxes on remaining lands after portions of the original tract have been con-
veyed or condemned by the State. (See 1970 O.A.G. 766 and 1963 O.A.G. 422,
cited therein.) In order to protect the lien: for taxes, lowa State Highway Com-
mission contracts provide that the Seller will pay all liens and assessments
against the property including all taxes assessed and payable at the time of
delivery of the Warranty Deed or delivery of possession, whichever is later.
Taxes which are not payable on the latter of the said dates are void and unen-
forceable even though levied; because title, once having passed to the State. no
lien (which is only *in rem’) can attach against the State. The same rule applies
in condemnation as of the date condemned. The lien, once having attached
prior to condemnation, is enforceable against the award. It is the practice of
the Highway Commission to name and include the county in all condemnation
proceedings.

The aforementioned treatment in respect to taxes does require that the
remaining portion of the property be revalued and taxes assessed only upon
the remaining area. The remaining taxable area is usually determinable from
the description in the deed orcondemnation proceedings and/or plat. Any
problem in ascertaining the same should be referred directly to the Highway
Commission for clarification and additional appropriate action if necessary.

In any event, it is doubtful whether any county authority has standing to
raise Section 471.20 to compel the Highway Commission to furnish a descrip-
tion of either the land acquired by the State, or the part remaining. insofar as it
does not qualify as the owner of the land. Even if such an action could be
maintained, it would appear that a legal description of the land. less the
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centerline description of the road, would be sufficient and a metes and
bounds description could be compelled.

If this has been the source of some misunderstanding or difficulty between
the Commission and the County, it is hoped that this opinion will clarify the
situation and that any further disputes can be amicably resolved. I find no
reason to question the legality of such descriptions which have been so widely
used in the Iowa practice, and which may be furnished to any owner by the
Commission pursuant to Section 471.20, regardless of whether that was the
particular source of such description or not. I assume, without deciding that
had the demand for such a description been made upon the Commission by
the owner that the Commission would have been compelled to provide a
similar description, pursuant to Section 471.20 of the Code.

July 2, 1973

MOTOR VEHICLES: Inspection — §§321.45(2)(c); 321.238(12), (18);
554.2106(1); 554.2401(2), Code of Iowa, 1973. For the purposes of the vehi-

. cle inspection statute, title passes when a sale is consummated. The general
law of sales is controlling, and not §321.45. (Voorhees to Price, Assistant
Black Hawk County Attorney, 7/2/73) #73-7-2

Mr. David J. Price, Assistant Black Hawk County Attorney: This will
acknowledge your letter of March 13, 1973, wherein you asked for an opinion
on the following question:

“Is it necessary that the ‘title’ be transferred before a ‘sale’ is consummated
under both the Vehicle Inspection law and the Vehicle Registration laws of the
State of lowa?”

It should first be noted that the lowa statute which provides that no right, ti-
tle, claim, or interest is to be recognized in any vehicle except by virtue of a
certificate of title is not controlling. That statute — §321.45, Code of Iowa,
1973, — contains several exceptions, including §321.45(2)(c), which provides:

“No person shall acquire any right, title, claim or interest in or to any vehi-
cle subject to registration under this chapter from the owner thereof except by
virtue of a certificate of title issued or assigned to him for such vehicle or by
virtue of a manufacturer’s or importer’s certificate delivered to him for such
vehicle; nor shall any waiver or estoppel operate in favor of any person claim-
ing title to or interest in any vehicle against a person having possession of the
certificate of title or manufacturer’s or importer’s certificate for such vehicle
for a valuable consideration except in case of:

* * *

e

c. A dispute between a buyer and the selling dealer who has failed to
deliver or procure the certificate of title as promised, or .

The lowa Supreme Court has interpreted this provision several times, each
time holding that the failure of the parties to comply with the statute requiring
transfer of the certificate of title does not invalidate a sale. Accordingly,
§321.45 will not establish the point at which “title” passes between buyer and
seller. Garuba v. Yorkshire Ins. Co., 237 lowa 579, 9 N.W.2d 817 (1943); Union
Bank & Trust Co. v. Willy, 237 Iowa 1250, 24 N.W.2d 796 (1946); Kirk v.
Madsen, 240 lowa 532, 36 N.W.2d 757 (1949).

It is therefore necessary to look to other authority. Several U.C.C.
provisions are applicable.
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Section 554.2106(1), Code of Iowa, 1973, defines sale:

‘... a ‘sale’ consists in the passing of title from the seller to the buyer for a
price (section 554.2401) ... .

Section 554.2401(2), Code of Iowa, 1973, provides the general rule regard-
ing passing of title:

“Unless otherwise explicitly agreed title passes to the buyer at the time and
place of which the seller completes his performance with reference to the physical
delivery of the goods, despite any reservation of a security interest and even
though a document of title is to be delivered at a different time or place; . .. .”
(emphasis added).

[t must be noted that the terms *title” as used in the various U.C.C.
provisions and ‘‘certificate of title” as used in Chapter 321 are not in-
terchangeable. The latter refers to the document required by §321.45 and not
to the legal title itself.

The vehicle inspection statute basically provides that a vehicle must be in-
spected whenever sold or otherwise transferred:

“Every motor vehicle subject to registration under the laws of this state, ex-
cept motor vehicles registered under section 321.115, when first registered in
this state or when sold at retail within or without this state, or otherwise
transferred, except transfers by operation of law as set out in section 321.47,
shall be inspected at an authorized inspection station unless there is affixed to
the motor vehicle a valid certificate of inspection which was issued for such
motor vehicle not more than sixty days prior to the date on which such vehicle
was sold . .. . Section 321.238(12), Code of Towa, 1973. (emphasis added).

“A person shall not sell or transfer any motor vehicle, other than transfers
to a dealer licensed under chapter 322, and other than transfers by operation
of law as set out in section 321.47 unless there is a valid official certificate of
inspection affixed to such vehicle at the time of sale....” Section
321.238(18), Code of Iowa, 1973. (emphasis added).

It is our opinion that, for the purposes of the motor vehicle inspection
statute, the general law of sales is controlling. “Title” passes when the sale is
consummated, and not when the “certificate of title” is issued or assigned. Ac-
cordingly, a vehicle must be inspected at the time of “sale” as established by
§554.2401.

July 2, 1973

COURTS: Judicial magistrate holding political party office. Article V,
Constitution of Iowa as amended, 1962. A county chairman or other official
of a political party is not prohibited from holding the office of judicial
magistrate while continuing to serve as a political party official.
(Haesemeyer to Hultman, 7/2/73) #73-7-4

Honorable Calvin O. Hultman, State Senator: This is in reply to your re-
quest for an Attorney General’s opinion as to “whether or not the Constitu-
tion of the State of lowa, pursuant to the 1962 Amendment to Article V,
prohibits a county chairman or other official of a political party to hold the
position of judicial magistrate while serving as an official of a political party.”.

In our opinion, Article V, as amended in 1962, does not prohibit a political
party official from becoming a judicial magistrate. The 1962 Amendments
referred only to Supreme Court and District Court judges in removing their
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selection from the electoral process. Both the amendments and Article V say
nothing about the inferior courts, including judicial magistrates, except that
they may be established by the General Assembly.

It is an established doctrine that the legislature has the power to establish
the basic qualifications for an office where they have not been prescribed by
the Constitution. As you noted, the only requirements set by the legislature for
the position of judicial magistrate are in §602.52 of the Towa Code:

“A judicial magistrate shall be an elector of the county of appointment,
shall be less than seventy-two years of age, and shall cease to hold office upon
attaining that age.”

Unless a county chairman or other political party official holds another of-
fice which would be incompatible with that of judicial magistrate, he may be
appointed judicial magistrate after meeting the requirements established in
§602.52.

July 10, 1973

CITIES AND TOWNS: Fiscal year; Chapter 1020, and §83, Chapter 1088
and §3, 64th G.A., Second Session (1972). All cities and towns on a calendar
year basis on July 1, 1972, must file an eighteen month budget even though
they will remain on a calendar year in 1975. (Beamer to Selden,
7/10/73) #73-7-3

Mr. Marvin R. Selden, Jr., State Comptroller: This letter is written in
response to your request for an opinion involving Chapter 1088, Acts of the
64th G.A ., Second Session, an act relating to home rule for cities, and Chapter
1020, Acts of the 64th G.A., Second Session, an act to change the fiscal year of
political subdivisions. The specific question presented by your letter is as
follows:

“You have previously ruled that a conflict exists between Section 83 of
Chapter 1088, Acts of the Sixty-Fourth General Assembly, second session,
and Chapter 1020, Acts of the Sixty-Fourth General Assembly, second ses-
sion. The question has arisen as to whether Home Rule cities as well as cities
not on Home Rule are required to file an eighteen month budget for the ex-
tended fiscal year.”

The conflict you mention was resolved in the recent opinion of this office in
which we held that Section 83 of Chapter 1088 prevails over Chapter 1020 so
that cities remain on a calendar year while other political subdivisions are on a
July 1 to June 30 fiscal year. See opinion of Haesemeyer to Hutchins, May 16,
1973.

Section 83 of Chapter 1088 provides in relevant part:

“Except as otherwise provided for special charter cities, a city’s fiscal year
and tax year is from Jan. Ist through Dec. 3lst, inclusive.”

The question presented in your request is whether Section 83 prevails over
Chapter 1020 in such a manner as to eliminate the requirements for home rule
and non-home rule cities to file an extended fiscal year or eighteen month
budget.
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In answer to your question we consider Section 3 of Chapter 1020 to be con-
trolling. It provides in relevant part as follows:

“The provision relating to the budget for the extended fiscal year shall apply
to only those cities and towns, counties, and other political subdivisions which
are on the effective date of this Act operating on a calendar year budget. If any
cities and towns, counties, or other political subdivisions are operating on a
budget for a fiscal year commencing on July Ist, and ending on the following
June thirtieth, the extended fiscal year budget shall not apply.”

Chapter 1020 was passed by the 64th G.A ., Second Session (1972) and effec-
tive July 1, 1972. Article 111, Section 26, Constitution of [owa, as amended by
the people of [owa on November 8, 1966. Although Section 1 of Chapter 1020
does contain some later dates for the implementation of some of the sections,
the act was passed by the 64th G.A_, signed by the Governor on March 9,
1972, and became effective on July 1, 1972.

Under the plain language of Section 3, Chapter 1020, home rule cities as
well as cities which have not adopted home rule are required to file an eighteen
month budget, provided such cities were on a calendar year budget on July 1,
1972, When construing statutes the courts and other bodies must give words
their ordinary and plain meaning unless the context shows a contrary intent,
Glidden Rural Elec. Co-op. v. Iowa Employment Sec. Commission, 1945, 263
Towa 910, 20 N.W.2d 435; Consolidated Freightways Corp. of Del. v. Nicholas,
1965, 258 Towa 115, 137 N.W.2d 900; Beeker v. Board of Ed. of Benton County,
1965, 258 lowa 277, 138 N.W.2d 909.

Although it derogates from the strict logic of the proposition that the ex-
tended fiscal year budget is intended as a transition to a fiscal year budget for
cities, when in fact home rule cities will remain on a calendar year, this result is
compelled by the clear and express language of Section 3, Chapter 1020. Sec-
tion 3 specifically and unequivocally requires that the provisions relating to
budgets for the extended fiscal year shall apply to all political subdivisions
operating on a calendar year basis as of July 1, 1972. It is a universal point of
law that when a statute is plain and unambiguous, there is no occasion to
resort to rules of construction or interpretation. State v. Valeu, 1965, 257 lowa
867, 134 N.W.2d 911, Kruck v. Needles, 144 N.W.2d 296 (Iowa 1966).

The uncertainties surrounding Chapters 1020 and 1088 which were brought
to the attention of the legislature in our earlier opinion of May 16, 1973, re-
main.

July 10, 1973

STATE OFFICERS AND DEPARTMENTS: State law library, retention of
old municipal codes. The state law library need not retain old municipal
codes and the board of trustees may order their transfer to the archives.
(Haesemeyer to Desmond, 7/10/73) #73-7-5

Mrs. Frances Desmond, Law Librarian, lowa State Law Library: This opin-
ion is in reference to your request dated April 2, 1973, regarding the retention
of early municipal codes. Your letter stated:

“This letter is to request an opinon with respect to 366.7, Sc (d), of the Code
of lTowa. This section, enacted in 1951, relates to municipal codes, and
provides that . . . a copy of such municipal code shall be furnished to the lowa
State Law Library, ..." by the cities and towns of fowa.
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“The resultant accumulation of ordinances over the years is adding to a
space problem that already is acute. Many towns adopt the Uniform Building
Code, and other standard ordinances, so that we have many duplicate volumes
of these arriving each year. We also have some municipal codes that pre-date
the enactment by many years.

“Requests are for current ordinances, but if a rare request should come for
an old ordinance, probably it could be obtained from the city’s clerk. In view
of the aforesaid, will you give us an opinion on the following questions:

“1) Is it necessary for the Law Library to retain early municipal codes in
addition to the current ones?

“2) If the above is not necessary, may we destroy them? Or should we offer
them to the city of origin?”

In our opinion the board of trustees of the lowa state law library has the
authority to transfer such municipal ordinances to the Iowa state department
of history and archives. Said authority is derived from Code §§303.3(1);
303.3(10); 303.5(2); and 303.10 (1973). Section 303.3(10) in outlining the duties
of the board of trustees states:

“303.3 Powers and duties of the board. The board of trustees shall:

“l. Make and enforce rules for the keeping of the records and for the
management and care of the property of the Iowa state department of history
and archieves, the lowa state law library, and the Iowa state medical library.

“10. It may develop and adopt plans to provide more adequate library ser-
vice for all residents of the state.”

Under §303.5(2) the state law librarian has the authority to:

“2. Organize as an integral part of the Iowa state law library a legislative
reference bureau in which he shall provide the reports of the various officers
and boards of this state, and as far as may be, of the other states, and such
other material, periodicals, or books as will furnish the fullest information
practicable upon all matters pertaining to current or proposed legislation and
to legislative and administrative problems, prepare and submit digests of such
information and material upon the request of any legislative committee,
member of the general assembly, or head of any department of state
government.”

Code §303.10 states:

““303.10 Records delivered — classified list — disposal of useless
documents. The several state, executive, and administrative departments, of-
ficers or offices, councils, boards, bureaus, and commissioners, are hereby
authorized and directed to transfer and deliver to the lowa state department of
history and archives such of the public archives as are designated in section
303.9, and take the curator’s receipt therefor. Before transferring such
archives, the office of present custody shall file with the curator a classified list
of the same made in such detail as the curator shall prescribe. If the curator,
on receipt of such a list, and after consultation with the chief executive of the
office filing the same or with a representative designated by such executive,
shail find that certain classifications of the archives listed are not of sufficient
historical, legal, or administrative value to justify permanent preservation, he
shall file a list thereof with the board of trustees with such recommendations
for their disposal as he shall see fit to make.

“The curator shall not be required to preserve permanently vouchers,
claims, canceled or redeemed state warrants, or duplicate warrant registers,
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respectively, of the state comptroller and the treasurer of state but is hereby
empowered, after microfilming, to destroy by burning or shredding any such
warrants, having no historical value, that have been in his custody for a period
of three years and likewise to destroy by burning or shredding any vouchers,
claims and duplicate warrant registers which have been in his custody for a
period of three years. A properly authenticated reproduction of any such
microfilmed record shall be admissible in evidence in any court in this state.”

These code sections, along with fairly liberal interpretations of the Board of
trustees’ powers and duties in other attorney general’s opinions, enable the
board controlling the law library to make decisions necessary for the expedient
operation of the library. In an attorney general’s opinion dated August 31,
1972, regarding the disposition of useless material in the possession of the
traveling library, this office held that the code sections concerning that library,
... contemplates that the board will provide guidelines not only for the
‘keeping of the records’ and the ‘care of property’ of ISTL (Iowa State Travel-
ing Library), but, impliedly, for the disposition of said property as well.”

By maintaining the muncipal codes in the archives under §303.10, the codes
are still available to those visiting the Capitol Complex but this releases some
badly needed space and reduces the weight upon the already burdened shelves
in the law library. This office has been advised that most of the towns have
maintained adequate copies of their older codes and are therefore not in need
of the volumes presently kept in the law library.

Removal of the old municipal codes to the archives should be carried out by
the board of trustees of the law library under their authority in §303.3 and
within the requirements of §303.9 and §303.10 concerning the archives.

July 11, 1973

CRIMINAL LAW: O.M.V.U.I. — §§321.281, 321B.16, Code of lowa, 1973.
The courts may order a person convicted of O.M.V_ U.IL to attend a drink-
ing driver’s school and that his license by indefinitely revoked in lieu of any
punishment imposed by §321.281. This provision may also be applied to
non-residents. (Voorhees to Casjens, Lyon County Attorney,
7/11/73y  #73-7-6

Mr. David J. Casjens, Lyon County Attorney: This letter is in response to
your request for an opinion on the following question:

“Does this statute [§321B.16], in the case of a first offender, give the Court
the authority to impose a fine for a lesser amount than that specified in Section
321.281 or in fact to impose no fine at all in cases where the offender is ordered
to attend the instruction course?

“I am also wondering whether the provisions concerning the instruction
course will be applicable to non-residents, specifically persons from
Minnesota and South Dakota.”

Section 321B.16, Code of lowa, 1973, provides:

“After the conviction of a person for operating a motor vehicle while under
the influence of an alcoholic beverage, the court in addition to its power to
commit the defendant for treatment of alcoholism under section 321.281, may
in lieu of, or prior to or after the imposition of punishment for a first offense or
prior to or after the imposition of punishment for any subsequent offense,
order the defendant, at his own expense, to enroll, attend and successfully
complete a course for drinking drivers. A copy of the order shall be forwarded
to the department of public safety.” (emphasis added).
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It seems quite clear from the plain language of this provision that the court
does have the authority to order the person convicted of O.M.V. U I. to attend
the drinking driver’s school and that his license be indefinitely revoked in lieu
of any punishment imposed by §321.281. There is nothing in the statute itself
that would prevent the application of this provision to non-residents. The
Department of Public Safety does in fact allow non-residents to attend these
courses.

The enforcement of any driver’s license revocation of a non-resident will, of
course, depend on the foreign licensing authority. The Department of Public
Safety informed me that most states reciprocate in some way on license
revocations for O.M.V.U.I. However, the revocation period imposed by the
foreign state varies, and the fact that the motorist is attending the drinking
driver’s school may or may not be considered in determining the extent of the
revocation,

July 11, 1973

STATE OFFICERS AND DEPARTMENTS: Beer and Liquor Control
Department; Force and effect of departmental rules. [owa Beer and Liquor
Control Department Departmental Rule 2.7 (123). Where municipal or-
dinance is squarely in conflict with state departmental rule, the departmen-
tal rule must prevail. (Jacobson to Barbee, Dickinson County Attorney,
7/11/73)  #73-7-7

Mr. Walter W. Barbee, Dickinson County Attorney: This is to acknowledge
receipt of your letter dated June 22, 1973, in which you requested an opinion
from this office regarding Arnolds Park, Towa, Ordinance No. 533, Section
8(m), which provides as follows:

“No licensee, his agent or employee, nor any permittee, his agent or
employee shall dispense alcoholic liquor or beer in such a manner as to permit
the consumption of the same outside of the building on the premises in which
the same was sold, except that beer in unopened containers may be sold for
consumption off the premises of the building in which the same was sold, but
shall not be consumed on the premises of the permittee except inside the
building where the same was sold.”

You specifically ask whether this municipal ordinance supercedes the lowa
Beer and Liquor Control Department, Departmental Rule 2.7 (123) which
permits the outdoor service of alcoholic liquor and beer at tables immediately
adjacent to the indoor premises.

Municipal ordinances, of course, are enacted by municipal corporations,
which derive their power from the state legislature. Their power may be exer-
cised only as the legislature may direct. Pape v. Westerdale, 254 lowa 1356, 121
N.W.2d 159 (1963). The legislature has specifically allowed municipal cor-
porations to enact certain kinds of ordinances. Section 366.1 of the lowa Code
gives municipal corporations the power:

“to make and publish, from time to time, ordinances not inconsistent with the
laws of the state . . . as shall seem necessary and proper to provide for the safe-
ty, preserve the health, promote the prosperity, improve the morals, order and
convenience of such corporation and the inhabitants thereof . . .”

This Code Section makes it abundantly clear that municipal corporations can-
not make and publish ordinances that are inconsistent with state laws. If a



171

municipal corporation, in spite of this prohibition, makes and publishes an or-
dinance that squarely conflicts with the laws of the state, the state law prevails.
Towns v. Sioux City, 214 Towa 76, 241 N.W. 658, 661 (1932).

In the instant case we have a municipal ordinance that is inconsistent with a
state departmental rule. This departmental rule was authorized and directed
by Section 123.21, of the Code of lowa and was promulgated in accordance
with Chapter 17A. It has uniform force and effect throughout the state and,
therefore, has the force and effect of state law. Wagner v. Northeast Farm Ser-
vice Co., 177 N.W.2d 1 (Iowa, 1970).

It is our opinion that where a municipal ordinance is squarely in conflict
with a state departmental rule that has the force and effect of law, the state
departmental rule must prevail. Accordingly, Departmental Rule 2.7 (123),
supercedes Arnolds Park Ordinance No. 533, Section 8(m) and renders that
ordinance null and void.

July 11, 1973
INSURANCE: Governmental casualty coverage. §23.18, Code of lowa, 1973,
Governmental subdivisions are not required to let bids for fire and casualty
insurance although it may be recognized as a good business practice to do
$0. (Nolan to Senator Palmer, 7/11/73) #73-7-8

Honorable William D. Palmer, State Senator: This is written in reply to
your request for an opinion as to whether the purchase of fire and casualty in-
surance by governmental subdivisions, schools, counties, cities and state agen-
cies is subject to the provisions of law that require bidding on purchases in ex-
cess of specific dollar amounts.

The statutory provisions which you refer is §23.18, Code of lowa, 1973. This
section provides:

“Bids required — procedure. When the estimated total cost of construction,
erection, demolition, alteration or repair of any public improvement exceeds
five thousand dollars, the municipality shall advertise for bids on the proposed
improvement by two publications in a newspaper published in the county in
which the work is to be done, the first of which shall be not less than fifteen
days prior to the date set for receiving bids, and shall let the work to the lowest
responsible bidder submitted a sealed proposal; provided, however, if in the
judgment of the municipality bids received be not acceptable, all bids may be
rejected and new bids requested. All bids must be accompanied, in a separate
envelope, by a deposit of money or certified check in an amount to be named
in the advertisement for bids as security that the bidder will enter into a con-
tract for the doing of the work. The municipality shall fix said bid security in
an amount equatl to at least five percent, but not more than ten percent of the
estimated total cost of the work. The checks or deposits of money of the un-
seccessful bidders shall be returned as soon as the successful bidder is deter-
mined, and the check or deposit of money of the successful bidder shall be
returned upon execution of the contract documents. This section shall not
apply to the construction, erection, demolition, alteration or repair of any
public improvement when the contracting procedure for the doing of the work
is provided for in another provision of law.”

Counties (§332.3(11)) and school districts (§279.25) are specifically
authorized by statute to insure buildings against loss. From the section cited
and set out above you will not that there is no requirement that contracts other
than those for public improvements be let by public bidding. However, this of-
fice has recommended that governing bodies of muncipalities obtain bids on
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purchases as a matter of public policy, even when there is no statutory require-
ment that they do so in order to avoid purchasing procedures which might be
questionable as capricious, arbitrary or fraudulent.

July 11, 1973

STATE OFFICERS AND DEPARTMENTS: Labor Commission —
§88A.17, Code of lowa, 1971. The words *...a piece of machinery or
equipment which is so defective as to cause imminent danger to life, health,
or safety . ..” apply to failure to provide any equipment, and empower the
Labor Commission to act under the provisions of §88A.17. (Voorhees to
Addy, Commissioner of Labor, 7/11/73) #73-7-9

Mr. Jerry L. Addy, Commissioner of Labor: This letter is in response to
your request for an opinion as to whether failure to provide certain safety
equipment gives the Labor Commission power to act under §88A.17, Code of
Iowa, 1971. Your letter pointed out that this section has been repealed, but
that there are matters pending involving this section that arose before its
repeal.

Section 88A.17 empowers the Commissioner of Labor to summarily order
that a piece of machinery or equipment not be used under the following cir-
cumstances:

“When the labor commissioner or his inspector shall discover or have
reason to believe that any provision of the employment safety laws or any rule
is being violated by a piece of machinery or equipment which is so defective as
to cause imminent danger to life, health, or safety, this section shall apply
rather than section 88A.15.”

The question is thus whether the words *“. . . a piece of machinery or equip-
ment which is so defective as to cause imminent danger to life, health, or
safety, .. .”” applies to failure to provide any equipment.

It is a well established rule of statutory construction that the courts look to
the object to be accomplished, evils sought to be remedied, or purpose to be
subserved and place on it a reasonable or liberal construction, whichever will
best effect its purpose, rather than one which will defeat it. Crow v. Shaeffer,
199 N.W.2d 45 (Iowa 1972); State ex rel. Turner v. Koscot Interplanetary, Inc.,
191 N.W.2d 624 (Iowa 1971); Chicago & N.W. Ry. Co. v. City of Osage, 176
N.W.2d 788 (Iowa 1970); Krueger v. Fulton, 169 N.W.2d 875 (1969); State v.
Holt, 156 N.W.2d 884 (1968); State v. Charlson, 154 N.W.2d 829 (1967); Sever-
son v. Sueppel, 152 N.W.2d 281 (1967).

The obvious purpose of this provision is to allow the Labor Commission to
act quickly to prevent injury where there is an imminently dangerous situa-
tion. To construe the words *“. . . a piece of machinery or equipment which is
so defective as to cause imminent danger to life, health, or safety, . . .” as not
including failure to provide any equipment would allow the most flagrant dis-
regard for life, health, and safety to escape the Commission’s enforcement
powers under §88A.17. We believe that such a construction would tend to
defeat rather than effect the purpose of this section. Accordingly, we are of the
opinion that failure to provide any equipment that results in imminent danger
to life, health, or safety empowers the Commission to act under §88A.17.
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July 12, 1973

STATE OFFICES AND DEPARTMENTS — The National Railroad
Passenger Corportion (Amtrak) may not sell alcoholic beverages within the
State of Iowa without first obtaining an Iowa Class “D” Liquor Control
License. (Jacobson to Gallagher, Director, Iowa Beer & Liquor Control
Department, 7/12/73) #73-7-10

Mr. Rolland A. Gallagher, Director, lowa Beer & Ligquor Control
Department: This is to acknowledge receipt of a letter in which you requested
an opinion of the Attorney General regarding the following:

“Enclosed May 8th letter has been received from Amtrak. I am particularly
interested in the third paragraph indicating Section 306(c) of the Rail
Passenger Service Act exempts Amtrak from seeking a liquor license from the
State of lowa.

*“I would like to know if we can permit them to sell liquor on their trains in
Towa without a license, and if it is not necessary for them to obtain a license,
can we legally accept a payment of state sales tax and excise tax as they suggest
in paragraph four.”

The question of whether Amtrak must follow state liquor laws was con-
sidered recently by two Federal District Courts. The Federal District Court
for the Western District of Oklahoma in the case of National Railroad
Passenger Corporation v. Harris et al., 354 F. Supp. 887 (1972) held that since
there was only token enforcement of Oklahoma’s “open saloon” law
prohibiting liquor by the drink, enforcement against Amtrak would be dis-
criminatory. It was the court’s opinion that the language of the state law was
contradictory, deceptive, and of questionable constitutidnality. The court held
that the State of Oklahoma could not enforce its liquor laws against Amtrak
because Amtrak uses federally regulated vehicles in the interstate transporta-
tion of passengers, and the enforcement of these laws would be a burden on in-
terstate commerce.

The same issue was considered by a three judge Federal Court in Kansas in
the recent case of National Railroad Passenger Corporation v. Vern Miller, et
al. (D. C. Kansas, filed May 17, 1973). The Kansas court’s opinion was in
direct opposition to that of the Oklahoma court. The Kansas court deter-
mined that the laws of Kansas, as enacted and applied to Amtrak, cast no un-
due burden on interstate commerce. The court reiterated what was said in
Hostetter v. Idlewild Liquor Corp., 377 U.S. 324 (1964) that by reason of the
Twenty-first Amendment a state is totally unconfined by traditional
Commerce Clause limitations when it restricts the importation of intoxicants
destined for use, distribution, or consumption within its borders. The use of
liquor aboard Amtrak trains was not a mere incident of transportation to
another state, but was such delivery and use within the state as was con-
templated by the Twenty-first Amendment. The court held that Amtrak was
not a federal instrumentality and the enforcement of the state liquor control
laws would not impair its efficiency in transporting passengers from place to
place. The legislative enactment of the Kansas Legislature was clearly a valid
exercise of its police powers.

It is the opinion of this office that the decision of the Kansas court is the
more carefully researched opinion and we believe it correctly states the law in
this area. Amtrak is not a government agency or establishment but is a private
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corporation operated for profit. The Act under which Amtrak was incor-
porated provides. 45 U.S.C. §541. It is subject to the laws of the state in which
it is located in respect to its affairs if such laws do not interfere with the pur-
pose of its creation, tend to impair or destroy its efficiency as a federal agency,
conflict with the paramount laws of the United States, or discriminate against
it. National Railroad Passenger Corporationv. Vern Miller et al., 1d. The word
“services” in §306(c) of the Rail Passenger Service Act which provides as
follows:

“The Corporation shall not be subject to any state or other law pertaining
to the transportation of passengers by railroad as it relates to rates, routes, or
services: ... ."

will not be construed to include the serving of intoxicating liquor within the
boundaries of this state. The lowa liquor laws are applicable to Amtrak and it
may not sell alcoholic beverages within the state without obtaining a Class
“D” Liquor Control License and paying the taxes on the beverages sold as
required by state law. In the case of a rail common carrier the tax would be 15
per cent of the price established by the department of all alcoholic beverages
sold to the public on the licensed carrier. Section 123.96, 1973 Code of lowa.

July 17, 1973

CITIES AND TOWNS: Authority of Mayor — §§368A.2, 368A.17, 420.31,
420.40 and 420.41, Code of lowa, 1973. A mayor may properly require that
violations of city ordinances be enforced, in addition to and along with any
violations of state law. A mayor may not order enforcement of city or-
dinances to the exclusion of state laws. (Blumberg to Cusack, State
Representative, 7/17/73)  #73-7-11

Honorable Gregorv D. Cusack, State Representative: We are in receipt of
your opinion request of March 22, 1973, regarding the authority of a mayor.
Your situation concerns a series of incidents in Davenport, a special charter
city. It appears that the members of the police department decided at a meet-
ing to write only state charges on traffic violations (which were also covered by
city ordinances) for one month. Thereafter, the mayor issued a memo stating:
“When issuing a Summons for Traffic Violations and when it is covered by a
State Law or City Ordinance, the Ordinance shall have preference over the
State Law.” Your question is whether the mayor could legally set forth such a
requirement. The above statement of facts was taken from information
supplied to us with your opinion request.

Pursuant to Chapter 420, Code of lowa, special charter cities shall have all
of the powers and privileges of cities of like population having the mayor-
council form of government. Section 420.40. In addition, other code sections
applicable to cities and towns are applicable to special charter cities unless
otherwise excepted. Section 420.41. Such cities also have broad power to
adopt ordinances to implement the powers and duties of Chapter 420. Section
420.31. Section 368A.2(1), which is applicable to special charter cities,
provides that the mayor shall have the powers conferred upon sheriffs to
supress disorders. The mayor shall be the Chief executive officer and shall *‘en-
force all regulations and ordinances . . . .”” (Emphasis added) Section 368A.17
provides that the chief of police “*shall diligently enforce a/l laws, ordinances,
and regulations . . . .”" (Emphasis added)
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Article XI, section 3 of the special charter of the city provides that the
mayor *‘shall at all times be active and vigilant in enforcing the laws and or-
dinances for the government of the City . . . .”” Section | of Ordinance No. 7 of
the City provides that the mayor shall be the chief executive officer of the city
and *“shall take care that the criminal laws of the State and the Ordinances of
the City are duly respected, observed and enforced within the City Limits.”
Section 3, Ordinance No. 45 provides that the duty of the Chief of Police is to
cause the public peace to be preserved, ““and to see that all of the laws and or-
dinances are enforced . .. .” (Emphasis added) Section 2 of that Ordinance
states that the Mayor shall be at the head of the police department, superin-
tend and direct the police generally, *and from time to time give such direc-
tions as he may deem proper and necessary for the preservation of the peace
and good order and the enforcing of the laws and ordinances of said
City....”

From the language of the mayor’s memo, we cannot ascertain whether the
Mayor was telling the police department to write up all violations, especially
those involving city ordinances, or to just write up violations of city or-
dinances. The mayor, pursuant to the Code of Iowa and the Charter and or-
dinances of the city, has the power and affirmative duty to enforce all
violations of state and city laws. More specifically, section 2, Ordinance No.
45, gives the mayor the power to give directions to the police department for
the enforcement of city ordinances. If the mayor, by the memo, is merely giv-
ing directions to the police department to enforce all violations of state law
and city ordinances, then we find nothing wrong with the mayor’s action.
However, it must be pointed out that because the mayor has the power to see
that all state laws and city ordinances are enforced (Section 1, Ordinance No.
7). she may not require that only city ordinances be enforced to the exclusion
of state laws. Such an action would be an abuse of her powers and discretion.

We can look to the actions of the police department in the same light.
Although police officers must, of necessity, have some discretion when writing
summonses for state or city violations, we can find no discretion broad enough
to permit an entire police department to disregard the enforcement of city or-
dinances for any period of time. The code and the city ordinances both
provide that the chief of police, and necessarily the police department, shall
enforce all state laws and city ordinances. An action similar to the one taken
by the police department in question is an abuse of whatever discretion a
police department has.

Accordingly, we are of the opinion that a mayor may properly require that
violations of city ordinances are to be enforced in addition to and along with
any violations of a state law. A mayor may not order enforcement of city or-
dinances to the exclusion of state laws.

July 18, 1973

STATE OFFICERS AND DEPARTMENTS: lowa Commission for the
Blind, municipal licenses and payment of inspection fees not required.
§368.6(1) and Chapter 601B and 601C, Code of Iowa, 1973. The lowa Com-
mission for the Blind may not be required to obtain a municipal restaurant
license, vending machine license or pay inspection fees or obtain business
permits for food service facilities operated by it. (Haesemeyer to Jernigan,
T7/18/73) #73-7-12
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Mr. Kenneth Jernigan, Director, lowa Commission for the Blind.: 1 am writing
in reply to your letter of June 18, 1973, in which you request an opinion of the
Attorney General and state:

“The Towa Commission for the Blind has operated a vending stand snack
bar-cafeteria program for the training and rehabilitation of blind persons for
more than thirty years. In 1969 the Legislature strengthened and expanded this
program by the adoption of Chapter 93C of the Code of lowa, 1971. The
Commission now operates vending stand snack bars or cafeterias in a number
of public buildings throughout the State as well as in private facilities. The
Commission has secured sales tax permits for the business enterprises it
operates as a part of this program.

“I am requesting an opinion dealing with whether the Commission may be
required to pay licenses or other taxes levied by counties or municipalities such
as a restaurant license, a vending machine license, or some type of inspection
fee or business permit.

“The attached letter of May 31, 1973, from Mr. G. W. Rieke, City of Ames,
Towa, seeks to license and tax the cafeteria and adjacent machines operated by
the Towa Commission for the Blind at the Iowa State Highway Commission
complex in Ames.”

Section 368.6(1), Code of lIowa, 1973, provides in relevant part:
“They [cities and towns] shall have power to regulate and license:

1. Hotels. Hotels, restaurants, and eating houses.

* % x»

Whereas as stated in 53 CJS page 558, Licenses, section 29b,:

... the statute imposing license fees does not apply to state public agen-
cies, unless the intention so to do is clearly expressed.”

Absent explicit inclusion of government agencies in the words of this licensing
statute, it cannot be read to cover such agencies. And it is our opinion that
food services established under Chapter 601C, Code of Iowa, 1973, are public
agencies of this state. Chapter 601B creates the lowa Commission for the
Blind and confers broad powers upon it with respect to aiding and assisting
the blind. Chapter 601C authorizes the Commission for the Blind to establish
food service facilities in various public buildings and requires governmental
agencies to attempt in good faith to reach an agreement with the Commission
for the Blind to operate food services before undertaking to have anyone else
operate such food services.

In Leckliter v. City of Des Mointes, (1930) 211 Towa 251, 231 N.W, 58, 62,
the Iowa Supreme Court took the following position, quoting extensively from
an opinion of the California Supreme Court:

“‘In general, acts of the Legislature are meant to regulate and direct the acts
and rights of citizens: and in most cases the reasoning applicable to them
applies with very different, and often contrary force to the government itself.
It appears to me, therefore, to be a safe rule founded in the principles of the
common law that the general words of a statute ought not to include the
government, or affect its rights, unless that construction be clear and in-
disputable upon the text of the act’.”

The California case relied upon is Balthasar v. Pacific Electric Ry. Co., 1921,
187 Cal. 302, 202 P. 37. It contains an exhaustive discussion on the general
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rule, adopted by the lowa Supreme Court in Leckliter that statutes cannot
apply to the government or its agencies unless so stated in express terms. Thus,
in answer to your question, it is our opinion that the lowa Commission for the
Blind may not be required to obtain a restaurant license, vending machine
license or pay inspection fees or obtain business permits.

July 18, 1973

CITIES AND TOWNS: Municipal Dock Commission — §384.2, Code of
fowa, 1973. A member of a municipal dock commission, pursuant to
chapter 384, must have been a resident of the municipality for at least five
consecutive years immediately prior to his or her appointment. (Blumberg
to Shafer, Allamakee County Attorney, 7/18/73) #73-7-13

Mr. John W. Shafer, Allamakee County Attorney: We are in receipt of your
opinion request of July 6, 1973, regarding the residency of a Municipal Dock
Commission Member. You ask whether the requirement of five year residency
in §384.2 of the Code means five consecutive years prior to appointment.

Section 384.2 provides that “the council of the municipality shall appoint as
members of the dock board three commissioners of public docks, who have
been residents of the municipality in which they are appointed for a period of
not less than five years. . . .”” A reading of other Code sections regarding com-
missions and trustees for municipal projects shows that the majority only re-
quire residency in the municipality — no term of years is required. See e.g.
§§372.2, 373.1, 377.2, 378.5 and 379.6. The difference between the other Code
sections and §384.2 is striking. The Legislature obviously intended that dock
commissioners be residents of the municipality for a considerable length of
time. Such an intent is meaningless if the required five years are not con-
secutive and immediately prior to the appointment. Anyone who spent at least
five years of their childhood in that community would qualify, even though
they had not lived there for the past twenty years. We do not believe this to be
the Legislative intent.

Accordingly, we are of the opinion that a member of a municipal dock com-
mission, pursuant to Chapter 384 must have been a resident of that
municipality for at least five consecutive years immediately prior to his or her
appointment.

July 24, 1973

GENERAL ASSEMBLY: Membership on the legislative council. §2.49, Code
of lowa, 1973, as amended by §1 Senate File 476, Acts, 65th G.A., First Ses-
sion (1973). Insofar as possible at least two members of the legislative coun-
cil from each house must be reappointed from the prior legislative council.
(Haesemeyer to Schaben, State Senator, 7/24/73) #73-7-14

The Honorable James F. Schaben, State Senator: Reference is made to your
letter of July 3, 1973, in which you state;

*“I would ask from your office an immediate opinion concerning the reap-
pointment of two members of the Legislative Council, as provided for in
Senate File 476 as passed by the first session of the 65th General Assembly.

“My question is: Out of the five appointments made by the president of the
Senate, is it not necessary that two of those appointed have served, insofar as
possible, in the previous Legislative Council? And, if this is the case, has the
President of the Senate complied with the provisions of S.F. 476?”
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Section 2.49, Code of lowa, 1973, as amended by Section 1, Senate File 476,
Acts, 65th G.A., First Session (1973) provides:

“2.49 LEGISLATIVE COUNCIL CREATED. There is hereby
created a continuing legislative council of twenty members which shall be en-
titled the legislative council. The council shall be composed of the president
pro tempore of the senate, the speaker of the house of representatives, the ma-
jority and minority floor leaders of the senate, the chairman of the senate com-
mittee on appropriations, the minority party ranking member of the senate
committee on appropriations, five members of the senate appointed by the
president of the senate, the majority and minority floor leaders of the house of
representatives, the chairman of the house committee on appropriations, the
minority party ranking member of the house committee on appropriations,
and five members of the house of representatives appointed by the speaker of
the house of representatives. The lieutenant governor shall be an ex officio
nonvoting member of the council. Of the five members appointed by the presi-
dent of the senate and speaker of the house, three from each house shall be ap-
pointed from the majority party and two from each house shall be appointed
from the minority party. Members shall be appointed prior to the adjourn-
ment of the first regular session of each general assembly and shall serve for
two-year terms ending upon the convening of the following general assembly
or when their successors are appointed. Vacancies on the council, including
vacancies which occur when a member of the council ceases to be a member of
the general assembly, shall be filled by the president of the senate and the
speaker of the house respectively. Insofar as possible, upon appointment of
members of the council during each regular session of the general assembly, at
least two members of the council from each house shall be reappointed. The
council shall hold regular meetings at a time and place fixed by the council and
shall meet at any other time and place as the council may deem necessary.”
(Emphasis added.)

The answer to your question depends upon the meaning to be attributed to
the words ““insofar as possible’ in the underlined portion of the statute set
forth above. While it has been suggested that these words give the lieutenant
governor complete flexibility in the appointment of members of the council
even to the extent of not being required to appoint members of the prior coun-
cil. we do not think that any fair reading of the statute can support this posi-
tion. While we have been unable to find any cases in lowa or elsewhere inter-
preting the expression “insofar as possible” we think that common sense re-
quires that it be construed to include only such situations as where by reason
of failure of re-election, death, resignation or similar circumstance there sim-
ply are not any members of the prior council available for reappointment.

The senate members of the legislative council appointed in 1973 are as
follows:

Lieutenant Governor Arthur A. Neu, ex officio

Senator Vernon H. Kyhl, President Pro Tempore

Senator Clifton C. Lamborn, Senate Majority Leader

Senator James F. Schaben, Senate Minority Leader

Senator Lucas J. DeKoster, Senate Appropriations Committee Chairman

Senator Eugene M. H