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REPORT OF THE ATTORNEY GENERAL 

December 31, 1952 

HONORABLE WILLIAM S. BEARDSLEY 

Governor of Iowa 

Dear Governor : 

In compliance with Section 17.6 of the 1950 Code of Iowa, 
I herewith submit the biennial report of the Attorney General 
covering the period beginning January 1, 1951, and ending 
December 31, 1952. 

The opinions printed in the report represent only a minor 
part of the work of the office during the biennial period. In 
addition, many advisory opinions were issued in the form of 
letters to state and county officials. 

The department has many duties of an advisory nature in 
connection with the operations of the State Highway Com
mission, the State Tax Commission and the State Board of 
Social Welfare which, by their nature, cannot be included 
herein. 

The duties of the department also require preparation and 
appearance in all appeals to the Supreme Court in the crim
inal cases. During the biennium, sixty-six criminal cases 
were processed. 

The department investigated many claims against the state, 
made recommendations thereon to the State Appeal Board 
and arranged for their proper presentation to the General 
Assembly. 

In addition to the former duties of the department, the 
Fifty-fourth General Assembly added the duty to pass on 
and appove or reject all proposed rules and regulations pro
mulgated by the administrative departments of the state gov
ernment. 

In submitting this report, I want to express my apprecia
tion to all public officials of the state for their splendid co
operation with this department. 

Respectfully submitted, 

ROBERT L. LARSON 

Attorney General of Iowa 
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OFFICIAL OPINIONS OF THE ATTORNEY GENERAL 
January 3, 1951 

VETERANS: Return to military service-eligibility for benefits. One 
who served in the military forces of the United States in any war does 
not lose his rights as an honorably discharged veteran by returning to 
the military service. 

Mr. Edwin H. Curtis, Executive Secretary, Iowa Bonus Board: We have yours 
in which you have submitted the following: 

"I am desirous of a legal opinion clarifying the status of a veteran in 
as far as the County Soldiers' Relief Commission's funds are concerned. 

Section 250.1 provides a tax to be used for the relief of indigent men 
and women of the United States who served in the military or naval 
forces of the United States in any war, and their indigent wives, widows 
and minor children not over 18 years of age, having legal residence in 
the county. This fund provides for only honorably discharged veterans 
and their families. 

A man served in World War II and was honorably discharged, he 
then returns to the armed services and leaves behind his wife and chil
dren. By returning to the service does this man lose his rights as an 
honorably discharged veteran and his eligibility to assistance for his 
family from the County Soldiers' Relief fund? In very few cases it will 
be necessary that some of these families may need such assistance. Such 
assistance, and the need therefore, will be determined by the County Sol
diers' Relief Commission, but the question is can they legally extend this 
llSsistance ? " 

In reply thereto we would advise you that an honorably discharged 
soldier of World War II does not lose this honorable discharge and the 
benefits accruing therefrom by reason of his return to the military service 
of his country. Therefore, the indigent wives, widows and minor children 
of such honorably discharged soldiers are entitled to the relief provided 
by Section 250.1, Code 1950, notwithstanding the fact that these soldiers 
have returned to the armed services. The need and the amount of such 

· assistance, of course, is still a matter to be determined by the County 
Soldiers' Relief Commission. 

January 25, 1951 
MOTOR VEHICLES: Registration requirements for farm trailers. A 

wagon box trailer or other trailer designed for farm purposes, used 
exclusively in farm operations, is an "implement of husbandry" and is 
exempt from registration unless a part of these operations include the 
transportation of farm products or supplies to and from market. 

MOTOR VEHICLES: Registration of farm trailers crossing highway. 
A wagon box trailer or other trailer designed for farm purposes and 
otherwise qualifying as an "implement of husbandry" may be moved 
across the highway directly or at a perceptible angle without being 
subject to registration. 

Mr. Pearl W. McMurry, Commissioner of Public Safety: An opinion is re
quested of this office as follows: 

"May a wagon box trailer or a trailer, or either, under any circum
stances, be classified as an 'implement of husbandry' in so far as the 
registration provisions of Chapter 321 are concerned? 

3 
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May a wagon box trailer or a trailer, or either, be driven or moved 
at any time upon our highways unless the same is registered in accord
ance with the provisions of Chapter 321? If so, to what extent and under 
what circumstances? 

What distance may a trailer operate on our highways before crossing 
such highway from one property to another in order to remain within the 
exceptions of subparagraph 2 of section 321.187? Would it be three miles, 
two miles, one mile, one half mile, or a lesser distance? 

Would a person owning and operating several farms and a cannery in 
a particular locality be allowed to use his wagon box trailer or a trailer 
on our highways between such farms and the cannery without complying 
with the registration requirements of Chapter 321, when moving such 
trailers either empty, with tools or other property carried thereon, or 
with supplies or his own produce as a load not hauling to or from 
market?" 

An "implement of husbandry" is defined in subsection 16 of section 
321.1, Code of Iowa, 1950, as follows: 

" 'Implement of husbandry' means every vehicle which is designed for 
agricultural purposes and exclusivly used by the owner thereof in the 
conduct of his agricultural operations." 

Under the provisions of section 321.18 "implements of husbandry" are 
excepted from the registration provisions of Chapter 321 of the Code, as 
follows: 

"Every motor vehicle, trailer, and semitrailer when driven or moved 
upon a highway shall be subject to the registration provisions of this 
chapter except: 

1. Any such vehicle driven or moved upon a highway in conformance 
with the provisions of this chapter relating to manufacturers, trans
porters, dealers, or nonresidents as contemplated by section 321.53, or 
under a temporary registration permit issued by the department as here
inafter authorized. 

2. Any such vehicle which is driven or moved upon a highway only 
for the purpose of crossing such highway from one property to another. 

3. Any implement of husbandry. * * *" 
Section 321.123 of the code provides in pertinent part to your inquiry: 

"When equipped with pneumatic tires: 
Wagon box trailers used by a farmer in transporting produce, farm 

products or supplies hauled to and from market, five dollars." 

An "implement of husbandry" as defined supra would appear to in
clude a wagon box trailer or other trailer exclusively used by the owner 
in the conduct of his agricultural operations. Also it would appear 
proper to say that the transportation by a farmer of produce, farm prod
ucts or supplies to and from market would be in the conduct of agricul
tural operations. Therefore some inconsistency develops between the 
exemption of implements of husbandry and the requirement of registra
tion of wagon box trailers engaged in transporting farm products. The 
exemption is general in its terms and the registration requirement is 
specific. In such a situation it is a rule of statutory construction that the 
specific provision will be given effect over the general provision. It fol-
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lows that a wagon box trailer used in the manner set forth in section 
321.123 is subject to registration regardless of the general exemption. 
Nevertheless the general exemption would apply as to a wagon box 
trailer which was used exclusively in the conduct of agricultural opera
tions provided in those operations it is at no time used to transport 
produce, farm products or supplies to and from market. 

In answer to your question number 1 it therefore may be said that a 
wagon box trailer or any other trailer designed for agricultural purposes 
would be an "implement of husbandry" within the exception from reg
istration, if used only in the conduct of agricultural operations excluding 
transportation of the type hereinbefore mentioned. 

In answer to your question number 2 it is first to be noted that a 
wagon box trailer or other trailer designed for agricultural purposes may 
be driven or moved upon the highways without registration within the 
limitations set forth in the answer to question number 1 above. Such 
vehicles may also be driven or moved without registration under the 
provisions of subsection 1 of section 321.18, that is, in conformance with 
the provisions of 'Chapter 321 relating to manufacturers, transporters, 
dealers, or nonresidents. granted reciprocity, or under a departmental 
temporary permit, and as hereinafter set forth in answer to your question 
number 3. 

The word "across" is defined by Webster's International Dictionary as 
follows: 

"So as to intersect or pass at an angle, especially a right angle; at an 
angle with the length, direction, or course of; as to lay one stick across 
another." 

Funk & W agnalls New Standard Dictionary defines "across": 

"In a direction or position transversely over". 

"Transverse" is defined by the Funk & Wagnalls Dictionary as fol
lows: 

"Lying or being across or in a crosswise direction". The concept of 
the foregoing definitions does not include the idea of "along", as in trav
eling "along the highway". 

That the intent of the legislature is expressed by the dictionary defi
nitions of the word "across" is emphasized in that an absurd situation 
would result if a vehicle could move onto the highway, travel along the 
highway and then cross over, but could not, after traveling along the 
highway, leave the highway on the same side. There would appear to be 
no logical reason for granting the privilege provided that the vehicle 
crossed over, but denying the privilege, even though the distance were 
the same if no crossing over were involved. 

Therefore the provisions of subsection 2 of section 321.18 permit an 
unregistered vehicle to enter upon the highway and proceed in a direct 
line on a perceptible angle to the other side of the highway. The angle 
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is not necessarily a right angle but certainly the thought is conveyed 
that the angle should be of sufficient degree that there is no question 
that the vehicle is in the process of moving to the other side to a desti
nation directly in line with the point where the vehicle entered the high
way and the position of the vehicle at the instant of observation. 

It is believed that the answer to your question number 4 is found in 
our answer to your question number 1. However it is to be noted that 
the load or lack of load on the vehicle at any given time is immaterial if 
the vehicle is at that time and at all times exclusively used in the conduct 
of agricultural operations. The load may be evidence that the vehicle is 
or is not being used exclusive1y in such operations. For example, if the 
vehicle were empty but was on a trip in connection with the conduct of 
agricultural operations rather than as a mere personal conveyance for 
the operator, it would not negative its identity as an "implement of hus
bandry". On the other hand if the vehicle were being used merely as a 
personal conveyance or in connection with the operation of the cannery 
business it would not be an implement of husbandry. The remaining 
alternative is "use under the provisions of section 321.123, in which event 
it would be subject to registration as provided in that section. 

You are therefore advised that it is the opinion of this office: 

1. That a wagon box trailer or other trailer designed for agricultural 
purposes, used exclusively by its owner in the conduct of his agricultural 
operations is an implement of husbandry and is exempt from registration 
unless a part of those operations include the transportation of produce, 
farm products or supplies to and from market. 

2. A wagon box trailer or other trailer designed for agricultural 
purposes when an implement of husbandry as set forth in (1) above, or 
when crossing a highway from one property to another, moving across 
the highway at a perceptible angle or when driven or moved under the 
provisions of Chapter 321 relating to manufacturers, transporters, dealers, 
or nonresidents under reciprocity, or under a departmental temporary 
permit, is exempt from the registration requirements of Chapter 321. 

February 1, 1951 

MOTOR VEHICLES: Corn sheller as "implement of husbandry." A corn 
sheller is an "implement of husbandry" only when used by the owner 
exclusively in the conduct of his own agricultural operations, but is sub
ject to registration and to the safety equipment provisions of section 
321.398. 

Mr. Pearl W. McMurry, Commissioner of Public Safety: An opinion has 
been requested of this office as follows: 

"1. 'A' is a farmer who owns his own corn sheller mounted on a 
truck, such corn sheller receiving its power from the engine of the truck. 
He uses this corn sheller only for shelling his own corn. Does this ve
hicle or unit under this set of circumstances qualify as an 'implement of 
husbandry' as defined in section 321.1, paragraph 16, Code of 1950? 
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2. 'A' is a farmer who owns his own corn sheller mounted on a truck, 
such corn sheller receiving its power from the engine of the truck. In 
addition to shelling his own corn and occasionally shelling that of a 
neighbor on an 'exchange of work' plan, he also does custom shelling for 
hire in his community. Does this vehicle or unit under this set of circum
stances qualify as an 'implement of husbandry' as defined in section 
321.1, paragraph 16, Code 1950 'l 

3. 'A' is a trucker, living in town. He engages in no farming opera
tions himself but has a corn sheller mounted on a truck, such corn sheHer 
receiving its power from the engine of the truck. With this equipment 
he does a custom shelling business in his community. Does this vehicle 
or unit under this set of circumstances qualify as an 'implement of hus
bandry' as defined in section 321.1, paragraph 16, Code 1950 'l 

4. In any of the above situations if the vehicle or unit described is 
held to be an 'implement of husbandry', and if it were driven or moved 
upon our public highways, would it be subject to the safety stand~rds 
contemplated by sections 321.381 et seq., Code 1950, and more particu
larly those relating to lighting equipment, or would the exceptions c-f 
section 321.383 apply regardless of the provisions of section 321.393 'l" 

Subsection 16 of section 321.1 provides: 

" 'Implement of husbandry' means every vehicle which is designed for 
agricultural purposes and exclusively used by the owner thereof in the 
conduct of his agricultural operations." 

Attention is particularly invited to the language of the above quo
tation, "exclusively used by the owner thereof in the conduct of his agricultural 
operations." 

In view of this definition a corn sheller used by a farmer for shelling 
his own corn is an "implement of husbandry." A corn sheller used by a 
farmer for the shelling of his own corn and the corn of others is not an 
"implement of husbandry" within the contemplation of the statute. This 
is true regardless of whether the work done for others is on an "ex
change of work" plan or for some other consideration. Sections 321.381, 
321.383, 321.393, and 321.482, Code 1950, provide: 

321.381. "It is a misdemeanor, punishable as provided in section 
321.482, for any person to drive or move, or for the owner to cause or 
knowingly permit to be driven or moved on any highway any vehicle or 
combination of vehicles which is in such unsafe condition as to endanger 
any person, or which does not contain those parts or is not at all times 
equipped with such lamps and other equipment in proper condition and 
adjustment as required in this chapter, or which is equipped in any man
ner in violation of this chapter." 

321.383. "The provisions of this chapter with respect to equipment 
on vehicles shall not apply to implements of husbandry, road machinery, 
road rollers, or farm tractors except as herein made applicable." 

321.393. "No lighting device or reflector, when mounted on or near 
the front of any motor truck or trailer, shall display any other color than 
white, yellow, or amber; provided that installations heretofore in place 
and otherwise complying with the law may display a green light until 
replacements are made. No lighting device or reflector, when mounted 
on or near the rear of any motor truck or trailer, shall display any other 
color than red, except that the stop light may be red, yellow, or amber." 
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321.482. "It is a misdemeanor for any person to do any act forbidden 
or to fail to perform any act required by any of the provisions of this 
chapter unless any such violation is by this chapter or other law of this 
state declared to be a felony. Chapter 232 sha:ll have no application in 
the prosecution of offenses committed in violation of this chapter. Every 
person convicted of a misdemeanor for a violation of any of the provisions 
of this chapter for which another penalty is not provided shall be pun
ished by a fine of not more than one hundred dollars or by imprisonment 
for not more than thirty days." 

Under section 321.383 the provisions of Chapter 321 relating to safety 
equipment are not applicable to "implements of husbandry" unless they 
are made applicable by specific reference. 

Section 321.398 is the only instance in which such specific reference 
is found. This section provides: 

"All vehicles, including animal-drawn vehicles and including those 
referred to in section 321.383 not hereinbefore specifically required to be 
equipped with lamps, shall at the times specified in section 321.384 be 
equipped with at least one lighted lamp or lantern exhibiting a white 
light visible from a distance of five hundred feet to the front of such 
vehicle and with a lamp or lantern exhibiting a red light visible from a 
distance of five hundred feet to the rear." 

Section 321.384 which is mentioned in section 321.398 provides in per
tinent part: 

"Every vehicle upon a highway within this state at any time from a 
half hour after sunset to a half hour before sunrise and at any other 
time when there is not sufficient light to render clearly discernible per
sons and vehicles on the highway at a distance of five hundred feet ahead 
shall display lighted lamps and illuminating devices as hereinafter re
spectively required for different classes of vehicles, subject to exceptions 
with respect to parked vehicles as hereinafter stated." 

Thus it results that the only safety requirements relating to "imple
ments of husbandry" are that such vehicles shall be equipped with at 
least one lighted lamp or lantern exhibiting a white light visible from a 
distance of five hundred feet to the front of such vehicle, and with a 
lamp or lantern exhibiting a red light visible from a distance of five 
hundred feet to the rear, and shall display the lighted lamps or lanterns 
mentioned when upon a highway at any time from a half hour after 
sunset to a half hour before sunrise and at any other time when there is 
not sufficient light to render clearly discernible persons and vehicles on 
the highway at a distance of five hundred feet. The provisions of section 
321.482 apply as enforcement measures for this regulation. 

You are therefore advised that under the definition of subsection 16 of 
section 321.1, Code 1950, a corn sheller is an "implement of husbandry" 
only when it is used by the owner thereof exclusively in the conduct of 
his own agricultural operations, and then only, so far as safety equip
ment provisions are concerned. They are nevertheless subject to regis
tration under Section 321.118. In the situations set forth in questions 2 
and 3 a corn sheller is not an "implement of husbandry" and therefore 
is not exempt from the provisions of Chapter 321 relating to safety 
equipment. You are further advised that a corn sheller which qualifies 
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as an "implement of husbandry" as above defined with respect to safety 
equipment under Chapter 321 is subject only to the provisions of section 
321.398 which may be enforced under the provisions of section 321.482. 

March 8, 1951 

ADOPTION: New birth certificate for adopted child. A new birth certifi
cate made to replace the original birth certificate of an adopted child 
appears of record only in the office of the state registrar of vital sta
tistics and certified copies can only be issued by him. 

Mr. L. E. Chancellor, Director, Division of Vital Statistics, State Department 
of Health: This acknowledges receipt of your letter dated March 1,. 1951, 
which is as follows: 

"Inquiry has been received from several county registrars (clerks of 
the district court) as to whether they are authorized to issue a new birth 
certificate following a decree of adoption of a child whose original birth 
certificate is recorded in the office of the clerk where the adoption decree 
was entered. 

Since Section 144.44 requires that the copy of the original birth rec
ord in the county office will be covered over and no provision is made to 
establish a new record at the county level, we fail to see how a copy of 
the new certificate could be issued by the county office. 

Your opinion as to whether the county registrar is authorized to estab
lish a new birth certificate for an adopted child is hereby requested." 

An examination of the general provisions of Chapter 144, Code 1950, 
reveals that the primary responsibility for the execution of an original 
birth certificate is vested in the person in attendance at the birth. There 
is a provision in Section 144.16 for the local registrar to prepare the 
proper certificate of birth in case there was no one in attendance at the 
birth and Section 144.17 et seq, authorizes the local registrar to obtain 
and supply missing information on incomplete certificates but nowhere 
in that chapter do we find even such authority vested in the county regis
trar. 

Originally all certified copies of vital statistics required to be re
corded under the provisions of Chapter 144 were obtainable only from the 
state registrar. By the provisions of Section 16, Chapter 117, Acts of the 
49th General Assembly (1941), the words "or any county registrar" were 
inserted in what now appears as Section 144.41, Code 1950, which is as 
follows: 

"144.41. CERTIFIED COPIES. The state registrar or any county 
registrar shall, upon request, supply to any applicant for any proper pur
pose, a certified copy of the record of any birth, death, or marriage reg
istered under the provisions of this chapter, for the making and certifying 
of which he shall charge a fee of fifty cents." 

It is evident from an examination of the provisions of this section 
that the words "certified copy" have reference to the record of birth, 
death, or marriage registered under the general provisions of the chapter 
and therefore this section has no bearing on the question you ask. 

Prior to the enactment of Chapter 98, Acts of the 51st General As
sembly (1945), the statutes of this state contained no provision regard-
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ing the execution of a new birth certificate after entry of a decree of 
adoption to replace the original birth certificate of the adopted child. 
Sections 1 and 2 of that act now appear as Sections 144.44 and 144.45, 
Code 1950. The answer to your inquiry is dependent upon whether or not 
either of those sections authorize a county registrar to issue a new birth 
certificate under the circumstances you set out. Section 144.44 is as 
follows: 

"144.44 ADOPTED CHILDREN- CERTIFICATES OF BIRTH. 
When a decree declaring a child legally adopted or annulment of adop
tion is entered in any court of record in this state, an abstract of the 
decree upon a form provided for that purpose shall be forwarded by the 
clerk of said court to the state registrar of vital statistics on or before 
the tenth day of the succeeding month. This certificate or abstract of 
the decree of adoption shall be filed with the original record of birth 
and shall remain a part of the records of the state bureau of vital 
statistics, and shall not be accessible to any one except upon order of 
court. Upon request a certificate of birth shall be issued bearing the 
name of the child as shown in the decree of adoption, but no reference 
to the adoption shall be made in any birth certificate. The certificate of 
birth shall contain the name of the parents, who adopted the child, as 
the father and mother of the adopted child. 

When a new birth certificate is made to replace the original birth 
certificate of an adopted child, the state registrar shall inform the 
county registrar whose records contains copies of the original certificate 
that he shall effectively seal a cover over such copy in a manner as not 
to deface or destroy such copy and that thereafter the information con
tained in such copy shall only be available upon court order. 

A new certificate of birth may be issued by the state registrar in 
accordance with this chapter in the case of a child born in the state, 
but adopted by a legal proceeding in another state, in the District of 
Columbia, or in any territory of the United States which has jurisdic
tion of the child, upon the filing with the state registrar a copy of the 
decree, judgment or other certification as may be required by the 
registrar from the judge who entered it or the person having the legal 
custodianship of the records in the proceeding. When any such certifi
cate is issued, it shall be treated in all respects the same as, and gov
erned by, all the provisions of this chapter pertaining to a certificate 
issued in the case of a child adopted in this state. If the birth occured 
outside the state of Iowa, the state registrar shall forward the certifi
cate of said decree to the appropriate registration authority. All certifi
cates of birth shall contain the name of the parents, who adopted the 
child, as father and mother of said child. 

Upon receipt of a certificate of annulment of adoption, the state 
registrar shall restore the original certificate of birth to its original 
status in the files, and shall notify the county registrar to do likewise." 

From a reading of the provisions of the foregoing section we are 
forced to the conclusion that the state registrar is the only official 
authorized to execute a new birth certificate following a decree of adop
tion; that the only duties of the clerk of the district court are to abstract 
the decree of adoption and forward the same to the state registrar of 
vital statistics and later as county registrar to comply with the notifica
tion received from the state registrar to effectively seal a cover over the 
copy of the original birth certificate of the child in question. In this 
connection it should be noted that provisions of Section 600.9, Code 1950, 
require that after the abstract of the adoption decree has been prepared, 
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the clerk shall seal the complete record in the adoption proceedings and 
the same shall not thereafter be opened except on order of court. 

It is our opinion, therefore, that a new birth certificate made to re
place the original birth certificate of an adopted child can only be exe
cuted by the state registrar and the fact that the original birth certifi
cate of the adopted child happened to have been of record in the same 
county where the adoption proceedings were had would not in any 
way vest such authority in the county registrar. The authority vested 
in the county registrar by the provisions of Section 144.41, Code 1950, 
is limited to certifying the record of any birth as recorded in his office 
from the original birth certificate but naturally, after the required seal
ing of such record of birth following adoption even that authority is 
automatically terminated. It follows, therefore, that a new birth certifi
cate made to replace the original birth certificate of an adopted child 
appears of record only in the office of the state registrar of vital statis
tics and certified copies thereof, through necessity, can only be issued 
by him. 

What has been said regarding the issuance of new birth certificates 
under the provisions of Section 144.44 is equally applicable to such cer
tificates issued under the provisions of Section 144.45, Code 1950, which 
deals with those cases where an adoption was consummated under pre
vious laws. 

March 13, 1951 

HIGHWAYS: Secondary road improvement-priority lodged in discre
tion of board of supervisors. The priority of improvement of second
ary roads lies in the sound discretion of the supervisors, taking due 
consideration of the factors enumerated in section 309.25. 

Mr. Harold R. Grigg, County Attorney, Cherokee, Iowa: In a letter dated 
March 9, 1951, you say: 

"Section 309.25 provides that the Board of Supervisors and the County 
Engineer shall give due and careful consideration to three specified items 
in planning and in adopting a program for secondary road improvement. 

Cherokee County, through its Board of Supervisors, has adopted a 
program to improve by grading and graveling one mile of a county road 
in Afton Township. The particular one mile stretch of road runs east 
and west between sections 9 and 16. 

There is another one mile stretch of road running east and west be
tween sections 20 and 29 in the same township. The Board of Super
visors have elected to improve the first mentioned road. Opposition has 
been made to the suggested improvement because of the fact that the 
second mentioned road is a rural mail route while the first mentioned 
road is not. It is therefore the opinion of the Post Office Department 
that the second rather than the first road mentioned should be first 
improved. 

Assuming that all other factors are equal but that one road is a 
rural mail route, does it then become mandatory on the part of the 
Supervisors and County Engineer to improve the road which is the mail 
route first, or does the Board still have discretion in determining which 
road shall be improved." 
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The section of the statute to ·which reference is made reads as 
follows: 

"Material considerations for farm-to-market roads. In planning and 
in adopting said program or project by the board of supervisors, said 
board and the county engineer shall give due and careful consideration, 
(1) to the location of primary roads, and (2) to the market centers and 
main roads leading thereto, and ( 3) to rural mail and school bus routes, 
it being the intent of this chapter that said program or project will, when 
finally executed, afford the highest possible systematic, intracounty and 
intercounty connections of all the roads of the county." 

The assumption that you make in the last paragraph of your letter 
quoted above is not a reasonable assumption. The statute numbers three 
things to which the board and the county engineer must give due and 
careful consideraton, but when you come to enumerate them there are 
actually more than three, and these include: 

1. The location of primary roads; 
2. The location of roads heretofore improved if county roads; 
3. Location of market centers; 
4. Location of main roads leading to market centers; 
5. Rural mail routes; 
6. School bus routes. 

To all of these careful consideration must be given to the end that 
"said program or project will, when finally executed, afford the highest 
possible systematic, intracounty and intercounty connections of all roads 
of the county." To say that all of the factors with reference to the two 
different routes are identical in fact or identical in the minds of the 
individual members of the Board of Supervisors charged with the duty 
of making the decision would necessarily assume the two roads to be 
identical, and, of course, this is not the fact. The statute does not re
quire that any one of the six factors be given weight in preference to 
any other, and for the Court to impose its notion of the value of these 
several factors with respect to each road on the board of supervisors 
would be to substitute the judgment of the Court for the judgment of 
the board who may possibly have been selected by the electorate because 
of their assumed familiarity with questions having to do with the loca
tion of highways. 

The Iowa court has pointed out the difference between ministerial 
acts and acts involving discretion in the case of First National Bank 
vs. Hayes, 186 Ia. 292, 171 N. W. 715, which was quoted approvingly 
in Taylor County Farm Bureau vs. Board of Supervisors, 218 Ia. 937, 
252 N. W. 498, where the Court said: 

"A ministerial act has been defined as 'one which a person or board 
performs upon a given state of facts, in a prescribed manner, in ob
servance of the mandate of legal authority and without regard to or 
the exercise of his own judgment upon the propriety of the act being 
done.' *** The 'distinction between merely ministerial and judicial or 
other official acts seems to be that, where the law prescribes and defines 
the duty to be performed with such precision and certainty as to leave 
nothing to the exercise of discretion or judgment, the act is minister-
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ial, but where the act to be done involves exercise of discretion or judg
ment it is not to be deemed merely ministerial. Discretion may be 
defined, when applied to public functionaries, as the power or right 
conferred upon them by law of acting officially under certain circum
stances, according to the dictates of their own judgment and conscience, 
and not controlled by the judgment or conscience of others.' " 

The determination of this matter does not involve the application of 
a mathematical formula; it requires judgment, foresight, and wisdom in 
the proper evaluation of the several factors enumerated by the Legis
lature in the light of the objective laid down in the statute. Unless the 
record of the Board of Supervisors affirmatively disclosed that the board 
had ignored the existence of a rural mail route on one or the other of 
the roads in question, or unless the record disclosed that a majority of 
the Board of Supervisors failed to take cognizance of such a fact in the 
determination of the question the judgment of a court should not be 
substituted for the judgment of the Board of Supervisors. 

The conclusion is that if the Board of Supervisors took into consider
ation the rural mail route question their decision as to which road should 
be improved was arrived at in the exercise of a proper discretion. 

March 15, 1951 

SCHOOLS AND SCHOOL DISTRICTS: Election of directors- snow 
storm preventing opening of polls. Where, due to a severe snow storm, 
the regular school election could not be held, a vacancy occurs on the 
board for the term of any directorship due to be filled at that election, 
which vacancy can only be filled by appointment under section 279.6-
the incumbent director sitting in appointment of his successor- or by 
special election under section 279.7. A regular school election may not 
be postponed. 

Mr. Donald E. Smith, Assistant County Attorney, Cedar Rapids, Iowa: We 
have yours of the 13th instant in which you have submitted the follow
ing: 

"A number of questions have arisen by reason of the snow storm on 
Monday, March 12th, preventing the opening of school district polls for 
holding the regular school election as required by statute. Particularly in 
the rural districts, many of the subdistrict polls were not opened and the 
election was not held. In one consolidated district the polls were not 
opened and the election was postponed to March 15th by action of the 
school board in that district. The following questions presented must be 
decided immediately because the reorganization meeting of the school 
boards must be held on the third Monday of March, according to the 
statutes, which would be March 19 of this year. The particular ques
tions for decision may be stated as follows: 

1. In a school township where there has been no election in a sub
district on the second Monday in March, does the old director have a right 
to hold over for the ensuing term, or is there a vacancy under the provi
sions of Section 277.29, Code 1950? 

2. At the reorganization meeting of the Board of a school township 
where there is a vacancy on the Board by reason of the failure to elect at 
the regular school election, or because the old director refuses to serve 
for the ensuing term, does the old Board or the new Board have the right 
to appoint a director to fill such a vacancy? 
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3. If the authority to appoint a director to fill a vacancy at the re
organization meeting rests with the new Board, and there are not enough 
members in the new Board to form a quorum, what procedure must then 
be followed under the statute? 

4. May a regular school election be legally postponed? 

In addition to the foregoing fact situation, we are advised that the 
township district has been divided into nine subdistricts, and each sub
district elects a member of the school board for a term of one year. 

We advise you as follows: 

(1) In answer to your question number 1, we would advise you that 
according to opinion of this Department, appearing in the Report of the 
Attorney General for 1944 at Page 39, the failure to elect a school di
rector at the regular school election, results in a vacancy in the board, 
and the former director does not hold over. The foregoing opinion is an 
interpretation of Section 4216.29 of the 1939 Code, now appearing as Sec· 
tion 277.29, Code 1950, Section 4223.2, Code 1939, now appearing as Sec
tion 279.6, Code 1950, and Section 426.24, Code 1939, now appearing as 
Section 277.24, Code 1950, which statutes are exhibited as follows: 

"277.29. Failure to elect at the proper election or to appoint within 
the time fixed by law or the failure of the officer elected or appointed to 
qualify within the time prescribed by law; the incumbent ceasing to be a 
resident of the district or subdistrict; the resignation or death of incum
bent or of the officer-elect; the removal of the incumbent from, or for
feiture of, his office, or the decision of a competent tribunal declaring his 
office vacant; the conviction of incumbent of an infamous crime or of 
any public offense involving the violation of his oath of office, shall con
stitute a vacancy." 

"279.6. Vacancies occurring among the officers or members of a school 
board shall be filled by the board by appointment. A person so appointed 
to fill a vacancy in an elective office shall hold until the organization of 
the board the third Monday in March immediately following the next 
regular election and until his successor is elected and qualified. A per
son appointed to fill a vacancy in an appointive office shall hold such of
fice for the residue of the unexpired term and until his successor is ap
pointed and qualified. Any person so appointed shall qualify within ten 
days thereafter in the manner required by section 277.28." 

"277.24. Members of the board in all independent districts and undi
vided school townships shall be chosen at the regular election for a term 
of three years to succeed those whose terms expire at the organization 
of the board the third Monday in March immediately following and shall 
hold office for the term for which elected and until their successors are 
elected or appointed and qualified, except that in those independent dis
tricts which embrace a city and which have a population of one hundred 
and twenty-five thousand or more the term shall be six years. In school 
townships divided into subdistricts the subdirector and the director-at
large where one is required shall be elected at the regular election for 
a term of one year and until his successor is elected, or appointed, and 
qualified. In all school corporations and subdistricts the term of office 
shall begin at the organization of the board on the third Monday of 
March." 

Pursuant to these statutes and the interpretation thereof by the 
foregoing designated opinion, failure to elect directors in the school 
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township at the regular school election on the second Monday in March, 
creates a vacancy in these directorships, and such vacancy is required to 
be filled under the provisions of Sections 279.6 and 279.7, Code 1950. 
According to these sections the board has the power and the duty to 
fill these vacancies by appointment, but if no appointment is made 
within ten days after the occurrence of the vacancy, then a special elec
tion is required to fill the vacancy. It is apparent from the foregoing 
that the present director does not hold over for the new term, but only 
until a successor is elected or appointed and qualified. 

(2) This leads to an answer to your second question as to which 
board has the right to fill the vacancy by appointment. There appears to 
be no statutory direction with respect to this question. However, our 
Supreme Court has spoken thereto in the case of Cowles v. Independent 
School District, 204 Iowa 689, to the effect that under a statute couched 
in the terms hereinbefore exhibited, that is, that the term of the direc
tor shall be for one year and until his successor is elected or appointed 
and qualified, and the duties and responsibilities of the director still con
tinue until his successor is appointed or chosen and qualified. It is there 
said: 

"Was the board, at the time it emp1oyed Miss Talbot and at the 
time it employed plaintiff, competent to take such action? Its members 
might be directors de jure or de facto. By Section 1265, Code of 1897: 

'Except when otherwise provided, every officer elected or appointed 
for a fixed term shall hold office until his successor is elected and quali
fied, unless he resigns, or is removed or suspended, as provided by law.' 

It is somewhat otherwise provided with regard to school directors, by 
Section 2758, Code Supplement, 1913, that the director 'shall hold the 
office for the term to which he is elected, and until his successor is 
elected and qualified. In case of a vacancy, the office shall be filled by 
appointment by the board until the next annual meeting.' By Section 
1266, Code 1897, it is provided that: 

'Every civil office shall be vacant upon * * * 4. The resignation or 
death of the incumbent.' 

Section 1268, Code of 1897, provides how resignations of sundry 
civil officers- not including, however, school directors- may be made. 
The resignation involves the intent on the part of the resigning official 
whether to make a present immediate resignation or to make one to take 
effect when accepted, or on some other event. His intent to resign with 
immediate effect involves the question of public interests,- whether the 
necessary performance of the duties of the office which he holds and the 
interests of the public will permit an immediately effective resignation. 
The resignation involves also the understanding and intent of the officer 
or board to whom it is made, whether they are advised of it, whether 
they accept it, and upon what condition as to time of taking effect. In 
State ex rei. Westfall v. Blair, 87 W. Va. 564 (105 S.E. 830), it is said: 

'It is the policy of our laws that officers elected or appointed shall 
serve until their successors are elected or appointed and qualified. * * * 
The services of officers are necessary to government, and any vacancy in 
office, especially in an office which is necessary for government, tends to 
disorganization and disruption. In our form of government citizens 
must, in order to carry it on, accept public office and render official serv
ice. The state has the right to demand faithful official service from every 
citizen selected, within proper limitations and conditions, and under this -
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principle laws in some jurisdictions have been predicated and upheld 
which impose penalties on a citizen who refuses to serve after having 
been selected for an elective office.' 

Referring to People ex rei. Illinois M. R. Co. v. Supervisor, 100 Ill. 
332, it is further said: 

'The court held that, under the laws, a person elected should serve 
until his successor was elected, or appointed, and qualified, and that the 
same rule would apply to a resignation; and an officer who had resigned 
was not functus officio until his successor was selected and qualified. * * * 
The Supreme Court of the U. S. made a similar decision, holding that, 
where a town officer seeks to prevent the performance of a duty by a 
hasty resignation, he must see that he resigns not only de facto, but de 
jure; that he resigns his office not only, but that a successor is ap
pointed. The court said: "An attempt to create a vacancy at a time 
when such action is fatal to a creditor will not be helped out by aid of 
the courts." Badger v. Belles, 93 U. S. 599. "An officer whose resignation 
has been tendered to the proper authorities and accepted, continues in 
office and is not released from its duties and responsibilities until his suc
cessor is appointed or chosen and qualified." Jones v. City of Jefferson, 
66 Texas 576. See Dillon, Mun. Corp. (5th Ed.), Sec. 1522. A resigning 
officer must continue in the discharge of his duties until his successor 
is elected or appointed and qualified, and mandamus will lie to compel 
him to perform his duties." 

Therefore, among his duties and responsibilities is the duty imposed 
upon such director to sit in appointment of a successor under the pro
visions of Section 279.6. 

(3) In view of the foregoing conclusion, answer to your question 
number 3 is not required. 

(4) In answer to your question number 4, we would advise you that 
a regular school election may not be legally postponed. A legal election 
must be called and held under the sanction of the Jaw. It must be called 
by one authorized under the law to call an election, and the notices must 
be issued under authority of law by a person designated in the law to 
give the notice. There is no such thing as a voluntary election, by which 
the minority can be bound by the act of the majority. (Leslie v. Barnes, 
201 Iowa 1159, 1161) 

(5) In the event the vacancy is not filled by appointment by the 
board, pursuant to the terms of Section 279.6, then the vacancy should 
be filled at a special election to be called by the secretary of the board, 
if there be one, or, if not, by the county superintendent of schools. See 
Section 279.7, Code 1950, for procedure in this situation. 

March 27, 1951 

TAXATION: Television sets taxed as personal property. A television 
receiving set does not come within the definition of household furniture 
or other provisions of the tax exemption statutes. 

Mr. George Casson, Jr., Director, Property Tax Division, State Tax Commis
sion: This will acknowledge your letter in which you state you have re
ceived a number of inquiries from assessors as to whether or not tele
vision receiving sets are to be classed as household furniture and taxed 
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in accordance with the provisions of Section 427.1, subsection sixteen 
(16), or whether such receiving sets and aerials are to be listed and 
taxed as other personal property. 

The pertinent statute is Section 427.1, subsection sixteen (16), we 
quote: 

"Family pictures; household furniture to the taxable value of $300.00, 
and kitchen furniture; beds and bedding requisite for each family; all 
wearing apparel in actual use; all food provided for the family. 

The exemptions allowed in this subsection shall not apply to hotels 
and boarding houses except so far as the exempted classes of property 
shall be for the actual use of the family managing the same." 

It is to be noted that the foregoing section has a limitation of $300.00 
on household furniture, and if a television receiving set were to be 
classed as household furniture under this limited exemption we doubt if 
the net result, so far as taxation is concerned, would be materially af
fected in view of the fact that at the present time the taxable value of 
the average household furniture exceeds the sum of $300.00. 

We have been unable to find any cases concerning this particular 
question. It is a rule of law that exemption statutes are strictly con
strued against the party claiming the exemption and that one who claims 
the benefit of an exemption must show himself to come within the terms 
thereof. 

An examination of the foregoing statute warrants the conclusion that 
it was not the legislative intent to provide a broad, general and unlimited 
exemption; in fact, the converse is true. The statute, by its very terms, 
is limited and confined to what is necessary or requisite for the actual 
use of the family. For example, "family pictures," which term is restric
tive and does not include any other pictures but limits the exemption 
strictly to family pictures. The term "beds and bedding requisite for 
each family" again evidences the intent of the legislature to confine the 
exemption to what is requisite for each family. The statute provides 
"wearing apparel in actual use and all food provided for the family"
here again the legislature has seen fit to limit the wearing apparel in 
actual use and does not exempt such other wearing apparel as might be 
owned by members of the family and which is not in actual use at the 
time of making the assessment. 

The exemption further provides "household furniture to the taxable 
value of $300.00". This again evidences an intent to restrict the exemp
tion because if the legislature had not calculated that the owner would 
have household furniture in excess of $300.00, there would be no need 
for this limitation. 

As we view the statute, it is restrictive in its nature and is to be so 
construed as to limit the exemption to that which is necessary or requi
site to the family. In Reynolds vs. Iowa and Nebraska Insurance Com
pany, 80 Iowa 563, the Court stated "The term 'household furniture' in
cludes goods, vessels, utensils and other articles necessary and convenient 
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for housekeeping". However, we are of the opinion it is not necessary to 
determine this question on that premise alone. Webster's New Collegi
ate Dictionary defines televisor as a television apparatus, and the term 
"apparatus" is defined as "any complex instrument, appliance or piece of 
machinery". No one would argue that a television receiving set was not 
a complex instrument or appliance or that it could be operated and re
produce a scene or program unless there was some other device or send
ing set at some distant point transmitting a scene or program which 
would be reproduced by the television receiving set. 

It is true that television receiving sets are frequently encased in 
beautiful cabinets, which cabinets might be said to be an article of orna
mentation or serve as a piece of furniture; however, we are not dealing 
with the highly polished cabinets but have under consideration a televi
sion receiving set. A television receiving set is primarily a complex 
instrument or appliance regardless of how it is encased, and in order to 
decide the posited question we must consider the set as such and how it 
operates, giving due consideration to its internal construction without 
undue emphasis on its external appearance. 

We believe that the exemption section under consideration should be 
given the strict construction intended by the legislature, and that it 
should not be extended beyond its express terms. 

We are of the opinion that a television receiving set is primarily a 
complex instrument or appliance and that it does not come within the 
definition of household furniture or any of the other provisions of the 
exemption statute under consideration but should be separately listed by 
the assessor and taxed as other personal property. 

March 28, 1951 

TAXATION: Exemption allowable to charitable institution. The Friend
ship Haven Home together with its superintendent's dwelling in Fort 
Dodge, Iowa is a charitable and benevolent institution and exempt 
from taxation within the purview of the statutes. 

Mr. George Cosson, Jr., Director, Property Tax Division, State Tax Commis
sion: This will acknowledge your inquiry as to whether a dwelling house 
located in Fort Dodge, Iowa, and owned by Friendship Haven, Incorpor
ated, is exempt from assessment and taxation under the provisions of 
Section 427.1, subsection nine (9), of the Code or any other section in 
the statute. 

Friendship Haven, Incorporated, as exhibited by its Articles of In
corporation, is under the supervision of the Northwest Iowa Conference 
of the Methodist Church and is a corporation organized under Iowa laws 
not for profit. 

According to the information submitted none of the officers or trustees 
of Friendship Haven, Inc. receive any compensation for their services, or 
mileage or expense money for attending meetings. A substantial portion 
of the persons cared for in the Home are unable to pay the full cost of 
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their maintenance, and the balance must be made up by contributions. 
All of the money used for the building and institution was raised by do
nation. 

If the Superintendent's house is entitled to an exemption from taxa
tion it must come within the terms of subsection nine (9) above quoted. 
It clearly is not a literary, scientific, agricultural or religious institution, 
and, if any exemption is granted, it must be on the basis that Friend
ship Haven, Inc. is a charitable or benevolent institution or society, and 
that the property in question is used solely for the appropriate objects 
of such institution or society. 

Under date of November 19, 1943, the Attorney General in an Opin
ion held "that the Burlington Railroad Veterans Organization was 
exempt from taxation under the above section as a charitable and benevo
lent society, for the reason that it was organized and operated for the 
purpose of reviving old acquaintance, discussing topics of mutual interest 
and promoting every measure which shall be for the best interest of its 
members and to help bring sunshine into the declining years of their 
lives in every way possible." 

The object of Friendship Haven, Inc., as stated under paragraph IV 
of their Articles of Incorporation, is as follows: 

"The object of this Corporation is to establish and maintain a home 
and care for aged and infirm ministers and members of the Methodist 
Church and any other aged persons of good moral character, who would 
be at home in a Christian environment." 

Benevolence and charity do not always consist wholly of almsgiving 
or the relief of the wants of the needy or helpless. It includes also the 
gratuitous or partly gratuitous improvement of spiritual, mental, social 
and physical conditions of people, by the maintenance of courses of study, 
lectures, religious services, libraries, entertainments, gymnasiums, recre
ation grounds, and other activities, by various institutions. See Andrews 
v. Y.M.C.A., 226 Iowa 383; Stiles v. Des Moines Council Boy Scouts, 209 
Iowa 1235; Philadelphia v. Y.W.C.A., 125 Pa. 572. 

In Fredericka Home for the Aged vs. San Diego, 221 Pac. Rep. (2d) 
at page 68, the Court stated "The concept of charity is not confined to 
the relief of the needy and destitute for 'aged people require care and 
attention apart from financial assistance, and the supply of this care and 
attention is as much a charitable and benevolent purpose as the relief of 
their financial wants.' " It states further "Charge of fees does not destroy 
its classification if such sums go to pay the expenses of operation and 
not to the profit of the founders or shareholders." 

The trustees have deemed it necessary to have a superintendent to 
look after and operate this home and, for the purpose of furnishing the 
superintendent a residence, they have purchased the property in question 
in the City of Fort Dodge, Iowa, and claim that because it is used solely 
for the objects of Friendship Haven, Inc. that it is entitled to an exemp
tion from taxation. 
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The only case we have been able to find which approaches the matter 
under consideration is Trustees of Griswold College vs. State of Iowa, 46 
Iowa 275. In that case a residence was furnished to the professors upon 
the grounds of the institution and dwellings were furnished to the clergy
men and were used exclusively for such dwellings without any income 
to the owners. The Court in the foregoing case stated: 

"This construction of the statute in its strictures would exempt noth
ing but the college building and the church edifice and the land absolutely 
necessary for their use. We do not believe that the statute is susceptible 
of any such narrow and restricted construction. 

The buildings and land in question are not leased or otherwise used 
with a view to pecuniary profit. No parts of the buildings are used for 
any other purpose than the residence of the professor in one case, and 
the residence of the Bishop in the other. They are sole'ly used for these 
purposes. Now, if this use be appropriate, that is, fitting and proper to 
the objects of the church and the college, the buildings and lands are 
exempt. * * * * " 

The true inquiry should not be what is actually necessary, but what is 
proper and appropriate to effectuate the objects of the institution. The 
Court held the property to be exempt from taxation. 

We are aware that public policy demands that nontax-paying property 
should not be increased, but our duty is to construe the valid acts of the 
legislature in this class of cases, as in all others, as we find them and 
by proper rules of interpretation. If it be the legislative will that the 
exemption of this class of property be further restricted than it now is, 
that will can easily be expressed in appropriate legislation. 

We are of the opinion that the residence is to be used solely to ef
fectuate the objects of the institution and is within the rule laid down in 
the Griswold College case, and entitled to an exemption from taxation 
under the foregoing statute. 

April 5, 1951 

GAMBLING: Lotteries and tournaments distinguished. A lottery is an 
enterprise where there is a consideration for a chance to win a prize. 
A tournament is an enterprise where a closed group compete in equal 
opportunity to win acclaim and is not considered gambling. Where a 
machine is operated upon payment of a coin, by any person who cares 
to operate it, in such a way that by skill or prowess a certain score is 
achieved and then pays to the highest scorer a prize, gambling is 
involved. 
Mr. E. W. Adams, County Attorney, Marshalltown, Iowa: Your letter of 

March 28, 1951, requests an opinion on the following question: 

A business institution maintains gn its premises a coin-operated 
machine upon which a game may be played by the deposit of a dime in 
the machine. If a prize is awarded to the player making the highest 
score each day or each week or for the achievement by any player of a 
certain score, would gambling be involved, or would the enterprise 
constitute a nongambling tournament? 

Lotteries have been defined as enterprises in which there is (1) a 
consideration (2) for a chance (3) to win a prize. In State v. Hun-
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dling, 220 Iowa 1369, the Court held that "bank nite" was not a lottery 
because it was not necessary to give a consideration (purchase a ticket 
in the theater) for the chance to win. It is universally held that when 
it is necessary to make a purchase of merchandise, amusement, etc., to 
gain the chance, a lottery is involved. 

Lotteries, of course, are only one form of gambling. The "chance" 
element distinguishes the lottery. Gambling may be defined in general 
terms as (1) something of value ventured (2) for the opportunity (3) to 
win a prize. This of course includes enterprises of skill and prowess as 
well as chance enterprises. 

Legal tournaments have several distinguishing features from gam
bling enterprises. The concept of a tournament is that of a closed group 
of competitors, each competitor having an equal opportunity to win the 
tournament. Obviously where the number of opportunities a competitor 
has is determined by the amount of money he is willing to pay "the 
equal competition to determine the champion" concept is violated. Also 
the "closed group" concept is violated when there is no determined list 
of entrants and all who desire may "take a chance" at any time. 

The courts have particularly emphasized with relation to tourna
ments that the primary motive in entering and paying an "entrance 
fee" is for the opportunity to compete, rather than for the chance to win 
a prize. A tournament award is a symbol of victory. Of course all who 
enter hope to win but the emphasis on the inducement of entering is to 
become the champion and to have the pleasure of the competition. The 
spirit of competition would certainly be minor in any enterprise in which 
it is not known how many competitors there may be, who they may be, 
or how much money or other thing of value each chooses to venture. 

Of course there is nothing magical in the word "tournament" and no 
enterprise, if otherwise illegal, can be legalized by the simple expedient 
of dubbing it a "tournament". Each case must be determined upon its 
own facts. When the facts are applied to the long established rules the 
conclusion is not difficult. 

You are advised that in our opmwn, enterprises such as you have 
outlined would constitute gambling under Iowa law. 

April 10, 1951 

VETERANS: Service compensation bonus checks to incompetent vet
erans. World War II Service Compensation checks issued to mentally 
incompetent veterans can only be endorsed by a legally appointed 
guardians of their property. The manager of a Veterans Hospital where 
such a veteran is confined has no authority so to do. 

Mr. Edward ]. Kallemyn, Executive Secretary, World War II Service Com
pensation Board: We have your letter of March 9, 1951 in which you ask: 

"Whether or not warrants may be reissued as suggested (where vet
eran is a patient in the Veterans Administration Hospital, Knoxville, 
Iowa) or arrangement made whereby the manager of the Veterans Ad-



22 

ministration faculty could be authorized to endorse warrants for and in 
behalf of incompetent veterans as indicated." 

We refer to our opinion dated July 28, 1949 in which we held as fol
lows: 

"It would be highly desirable to make conditions concerning the pay
ment of World War II Compensation to minor beneficiaries as convenient 
and easy as possible. However, in view of Section 668.3 of the Code and 
the cases cited and in view of the apparent total lack of authority to the 
contrary, it is our opinion that a guardian of the property of eligible 
minor beneficiaries must be appointed by a court of competent jurisdic
tion before checks in payment of World War II Service Compensation as 
provided by Chapter 59, Acts of the 52nd General Assembly of Iowa can 
be honored, or satisfactory evidence is furnished to the Board that the 
states having jurisdiction of such minors do not require guardianships. 
Such checks must be endorsed by the duly appointed guardian for such 
eligible minor beneficiaries." 

Section 668.3 of the Code provides: 

"If a minor owns property, a guardian must be appointed to manage 
the same." 

Section 670.1 of the Code provides as follows: 

"The provisions of Chapters 668 and 669 and all other laws relating 
to guardians for minors and regulating or prescribing the powers, duties 
or liabilities of each and of the court or judge thereof so far as the same 
are applicable shall apply to guardians and their wards appointed under 
Sections 670.2 to 670.6 inclusive. 

We said in our opinion of July 28, 1949 that a guardian would have 
to be appointed for a minor and by virtue of the statutes herein quoted, 
the same is true as to persons of unsound mind. It does not matter 
whether they are in the Veterans Hospital or not. 

You are, therefore, advised that warrants may not be reissued to the 
manager of the Veterans Administration Hospital for the account of the 
veteran and the manager cannot endorse the bonus checks he now has. 

You are further advised that in the cases which the Veterans Ad
ministration Hospital outlined in their letter of March 7, 1951, guard
ianships must be instituted for the veterans concerned. 

April 26, 1951 

COUNTIES: Salaries based on population- census publication. In
creases or deductions in salaries of county officers based on population 
changes are effective on the date the Secretary of State certifies and 
publishes the official census figures. 

Mr. James R. Brown, County Attorney, Mason City, Iowa: This will ack
nowledge receipt of yours of the 17th instant in which you have sub
mitted the following: 

"Now that the Federal Census figures have been certified to the Sec
retary of State and which census advances the county officers in this 
county into a higher pay bracket, we would like to know when the raise 
in pay becomes effective. 
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As I remember you issued an opinion some time ago stating that the 
salary increase, due to the raise in population would not be effective until 
1952, but it seems as I remember of reading that you had withdrawn 
this opinion. 

I would like to know if the salary increase becomes effective as of 
now or effective in 1952." 

In reply thereto we advise you that the 54th General Assembly, by 
House File 422, authorized increases in the compensation of county of
ficials, but made no provision therein as to when the increases would 
become effective. In that aspect, whether the Act of the legislature re
sults in any changes in compensation of county officers or not, the salar
ies fixed by the legislative Act become operative upon the effective date 
of the Act. See opinion of the Attorney General, appearng in the Re
port for 1948, Page 55. However, whether, as a result of such Act, 
salaries are changed by reason of population changes, will depend upon 
the effective date of the Federal census. The supreme court has supplied 
this effective date in the case of Broyles v. Mahaska County, 213 Iowa 
345, where it appeared that Broyles, as constable serving in Oskaloosa 
Township, embracing the city of Oskaloosa, had served as constable for 
the years 1925, 1926, 1927 and 1928. He claimed compensation for these 
four years and for the period from January 1, 1929 to July 1, 1929, less 
a credit. He made a claim to the county for his services as constable 
for the period less the credit at $800.00 a year, making a total of 
$3,600.00. After analyzing the several statutes respecting the compen
sation of justices of the peace and constables, the court concluded that 
in so far as Broyles was concerned, in a township having the population 
of Oskaloosa Township, he was entitled to receive $800.00 per year as his 
compensation but restricting such compensation subsequent to the year 
1925 and the first month of 1926. This was based upon the fact that the 
census of Iowa for 1925 was officially declared by certificate of the Sec
retary of State on February 1, 1926. In that respect the court said, 
after considering the several statutes concerned with the declaration of 
the official State or Federal census, this: 

"As applied to this case, the evidence shows this certificate was dated 
February 1, 1926. It must be held, therefore, that the new 1925 census 
was not effective until the last-named date, and prior to that, the city of 
Oskaloosa had, in law, a population of less than 10,000. This is in line 
with the holdings in other states. As throwing light on this question see 
State v. Smith, 270 Pac. (Wash.) 306; Holcomb v. Spikes, 232 S.W. 
(Texas) 891; Wolfe v. City of Moorhead, 107 N.W. (Minn.) 728; State 
v. Brooks, 109 Pac. (Wash.) 211. 

When said date is officially determined, it does not relate back and 
give the fact force as of the date of which the census was taken. Lewis 
v. Lackawanna County, 50 Atl. (Pa.) 162. 

We must hold, therefore, that if plaintiff is entitled to recover any
thing, no recovery can be had for such services prior to February 1, 1926." 
and specifically stated, page 350, "This salary of $800.00 per year, how
ever, under the former part of this opinion, should not cover the year 
1925 or the first month of 1926." Chapter 26, Code 1950 is a substan
tial re-enactment of the sections considered and interpreted in the fore
going case. It therefore follows: 
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1. That House File 422 [Ch. 136], Acts of the 54th General Assembly, 
fixing the salaries of county officers, becomes effective on the 4th day of 
July, 1951, and is based on the census then in effect. 

2. If the Secretary of State has certified and published the Federal 
census figures for 1950 prior to July 4, 1951, in accordance with the 
provisions of Chapter 26, Code 1950, increases or decreases in the sal
aries of such officials will be operative on the date of said publication. 

3. If the Secretary of State has not on or prior to July 4, 1951 cer
tified and published the 1950 Federal census figures in accordance with 
the foregoing designated chapter, then the salaries of such officials will 
be again adjusted in accordance with the census so published, on the date 
of said publication. 

P.S. The official opinion as issued by this department on January 11, 
1951, addressed to Mr. K. C. Acrea, has been withdrawn. 

May 9, 1951 

SCHOOLS AND SCHOOL DISTRICTS: County Superintendent-con
tinuing contract law not applicable. The County Superintendent of 
Schools is in effect an administrative officer and as such does not come 
within the provisions of the continuing contract law as found in sec
tion 279.13. 

Miss Jessie Parker, Superintendent of Public Instruction; Attention R. A. 
Griffin: This will acknowledge receipt of yours of the 4th instant in 
which you have submitted the following: 

"In 1944, your office held that the superintendent of schools was in 
effect an administrative officer and would not come within the provisions 
of the continuing contract law as found in section 279.13. On or about 
June 15, 1949, the district court in and for Howard County, Iowa, the 
Honorable G. B. Richter presiding, rendered an opinion in which he 
held that the superintendent comes within the provisions of the continu
ing contract law as found in the above cited section. In the court's de
cision no reference is made to section 279.14, which authorizes the board 
to employ a superintendent of schools. 

Because this question is coming to our office quite frequently during 
the present emergency we are requesting an official opinion in which due 
consideration is given to the different interpretations expressed in the 
opinions attached hereto." 

In reply thereto we advise you as follows: 

For an understanding of the problem, we exhibit herein copy of let
ter opinion of October 26, 1944, to which you refer: 

"I have before me a letter from A. E. Harrison of date October 25, 
addressed to you, as follows: 'A question has arisen here relative to the 
continuing contract as related to the superintendent. In my opinion given 
to a board, I held that the continuing contract applies to the superintend
ent as I can find nothing in the law that indicates that a superintendent 
is not a teacher. 

I am aware, of course, that a board may give the superintendent a 
three year contract which rather sets this position out from others, but it 
seems to me that at the termination of this contract or rather the year 
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when the contract is to expire, that the board should give him the regular 
notice not later than April 15th that they do not want to continue his 
services. It also seems to me that where the board just contracts with the 
superintendent from year to year as is the situation in the above named 
case, that there should be no question about the application of the con
tinuing contract to his case and he must have the notice prior to April 
15th if the board does not want him to continue. 

How about this? Perhaps I am wrong and I should like very much to 
have your opinion. It seems to me that whether the continuing contract 
law applies or does not apply that the board would not be wrong in serv
ing the notice anyway.' 

In my view the option of termination of a teacher's contract by notice, 
not later than April 15 of each year, has no application to the contract 
of a superintendent. The law providing for such notice was enacted by 
the 49th General Assembly as an amendment to section 4229 of the 
Code of 1939, which section controls the making of contracts with 
teachers. By the plainest rule of statutory construction, such amend
ment has no applicability to section 4230, under which a superintendent 
is employed. 

Of course, no harm can be done if the notice is served on or before 
April 15th of any year. In that event, the legal effect of the notice will 
be drawn in question. As will be seen by the foregoing, I am of the 
opinion that it has no effect upon the contract of the superintendent.'' 

As will be noted, the conclusion there reached is based upon the legis
lative intention with respect to the continuity of a teacher's contract. 
It was the view, as expressed therein, that the legislative intent, as ex
pressed by the 49th General Assembly, Chapter 157, such chapter with 
its title in terms as follows: 

"An Act to amend section four thousand two hundred twenty-nine 
( 4229), Code 1939, relating to teachers' contracts, and to provide for 
continuing contracts for teachers. 

Be It Enacted by the General Assembly of the State of Iowa: 
Section 1. Section four thousand two hundred twenty-nine (4229), 

Code, 1939, is hereby amended by adding at the end thereof the follow
ing: 

'Such contract shall remain in force and effect for the term stated 
in the contract, and shall be automatically continued from term to term 
thereafter, except as modified by mutual consent of the school board and 
the teacher until terminated by a majority vote of the full membership 
of the school board or by written resignation of the teacher before April 
15th of each year. Such termination shall take effect at the close of the 
school year, in which the contract is terminated in the manner aforesaid. 
Provided, further, that such contract may be terminated at any time by 
mutual consent of the school board and the teacher, and provided further 
that this act shall not affect the powers of a school board to discharge 
a teacher for cause under and pursuant to section four thousand two 
hundred thirty-seven ( 4237) .' " 
is clearly an amendment of Section 4229, Code 1939, and no other section. 
That it was the legislative intent that the termination provisions pro
vided in Chapter 157, Acts of the 49th General Assembly, was confined 
to teachers' contracts alone, is confirmed by the legislative intention ex
hibited by Chapter 129, Acts of the 51st General Assembly, which en
actment, with the title thereto, provided as follows: 
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"An Act to amend section four thousand two hundred twenty-nine 
(4229), Code 1939, as amended by chapter 157, Acts of the 49th General 
Assembly, relating to teachers' contracts, their continuation and termi
nation. 

Be It Enacted by the General Assembly of the State of Iowa: 

Section 1. Section four thousand two hundred twenty-nine (4229), 
Code 1939, as amended by Chapter 157, Acts of the 49th General As
sembly, is amended by striking all that part of section 4229 added there
to by said chapter 157, Acts of the 49th General Assembly, and adding 
at the end of said section 4229 as found in the Code 1939, the following: 

. 'Said contracts shall remain in force and effect for the period stated 
m the contract and thereafter shall be automatically continued in force 
and effect for equivalent periods, except as modified or terminated by 
mutual agreement of the board of directors and the teacher, until ter
minated as hereinafter provided. On or before April 15 of each year 
the teacher may file his written resignation with the se~retary of the 
board of directors, or the board may by a majority vote of the elected 
membership of the board, cause said contract to be terrp.inated by writ
ten notification of termination, by a registered letter mailed to the 
teacher not later than the tenth day of April; in event of such termi
nation, it shall take effect at the close of the school year in which the con
tract is terminated by either of said methods. The teacher shall have 
the right to protest the action of the board, and to a hearing thereon, 
by notifying the president or secretary of the board in writing of such 
protest within twenty (20) days of the receipt by him of the notice to 
terminate, in which event the board shall hold a public hearing on such 
protest at the next regular meeting of the board, or at a special meeting 
called by the president of the board for that purpose, and shaH give no
tice in writing to the teacher of the time of the hearing on the protest. 
Upon the conclusion of the hearing the board shall determine the question 
of continuance or discontinuance of the contract by a roll call vote entered 
in the minutes of the board, and the action of the board shall be final. 
The foregoing provisions for termination shall not affect the power of 
the board of directors to discharge a teacher for cause under the pro
visions of section 4237.'" 

The foregoing intention is further confirmed by the fact that Sec
tion 4230, Code 1939, now exhibited as Section 279.14, Code 1950, is 
concerned specifically with the employment of superintendent of schools 
snd sets out the terms of such superintendent's employment. As show
ing these specific terms, Section 279.14, Code 1950, is exhibited as fol
lows: 

"The board of directors of any independent school district or school 
township where there is a township high school shall have power to em
ploy a superintendent of schools for one year. After serving at least 
seven months, he may be employed for a term of not to exceed three 
years, but such re-election or re-employment shall not be prior to the 
organization of the board of the year during which an existing contract 
expires. He shall be the executive officer of the board and have such 
powers and duties as may be prescribed by rules adopted by the board 
or by law. Boards of directors may jointly excerise the powers conferred 
by this section.'' 

It is obvious that if there be any legislative intent to have Section 4230 
of the Code of 1939 to be embraced within the terms of Chapter 157, 
Acts of the 49th General Assembly and Chapter 129, Acts of the 51st 
General Assembly, the legislature would have so provided. Not having 
done so, it is not only a reasonable but an unavoidable conclusion that 



27 

there was no intention to incorporate in Seeton 4230, Code 1939, concern
ing the superintendent's contract, the teacher continuing provisions 
which are incorporated in Section 4229, Code 1939. The case arising 
in the Howard County District Court does not vary this conclusion. 
The case there is entitled "Independent School District of Elma vs. N. 
C. Groth", and was decided September 9, 1949 by Judge Richter. While 
the facts in such case show that it involved the continuation or termi
nation of the contract of the superintendent of the plaintiff school dis
trict, it was determined upon the fact situation existent in that case 
and Section 279.13 that it was held to be applicable to the contract. How
ever, the case is in no way authority to a conclusion contrary to that 
here reached. The point here under consideration was by the Court ex
pressly excluded. In a letter accompanying its decree, the Court stated 
with respect to this, the following: 

"I did not specifically include in the original decree, as a conclusion 
of law, that superintendents are to be treated as teachers within the 
meaning of Sec. 279.13, as it did not seem necessary to go that far. 
However, I have referred to this phase of the case because the point 
was touched upon in oral argument and considerable reliance seemed to 
be placed on the Minnesota case cited." 

By reason, therefore, of the foregoing, we are confirming the letter 
opinion issued to you October 26, 1944. We are not determining herein 
the availability of the provisions of Section 279.13, Code 1950, to a situ
ation where a superintendent's contract also contains provisions for 
teaching by him. 

May 9, 1951 

VETERANS: Service compensation honus payable to minor. The World 
War II service compensation payment may be made to the parent or 
natural guardian of a minor without appointment of a legal guard
ian where the total property including the bonus does not exceed 
$500 and where proper written assurance of such fact is given. 

Mr. Edward /. Kallemyn, Executive Secretary, World War II Service Com
pensation Board: You have asked us: 

"Whether or not by virtue of House File 199 [Ch. 219], Acts of the 
54th General Assembly, your board may make payment of compensation 
claims in the sum of $500.00 or less to persons specified therein, regard
less of whether the money or property of a minor beneficiary presently 
exceeds the sum of $500.00 after receipt of the amount of World War II 
Service Compensation payable" and 

"Whether the verified, written assurance as to the value of minor's 
¢state and receipt for payment of World War II Service Compensation 
of such person shall be acquittance of the person (State of Iowa) mak
ing such payment of money or delivery of such property, whether or not 
the minor payee already owns property in excess of $500.00 in value 
or will own property in excess of $500.00 in value upon receipt of the 
compensation payment involved." 

House File 199 [Ch. 219], Acts of the 54th General Assembly, was 
regularly passed by t)le House and Senate and approved by the Govern
or of Iowa on March 22, 1951. It did not contain a publication clause 
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and, therefore, does not become law until July 4, 1951. (See Section 
3.7, 1950 Code of Iowa.) 

Section 668.3, Code of Iowa 1950, reads as follows: 

"If a minor owns property, a guardian must be appointed to manage 
the same." 

House File 199 [Ch. 219] is as follows: 

"If no guardian has been appointed, money due the minor or other 
property to which the minor is entitled, not exceeding in the aggregate 
the sum of five hundred dollars ($500) in value, may be paid or delivered 
to a parent of the minor entitled to the custody of the minor or to the 
natural guardian, or to the person with whom said minor resides, for 
such minor, upon written assurance verified by the oath of such person 
that all of such money or property of the minor does not exceed in the 
aggregate the sum of five hundred dollars ($500); and the written re
ceipt of such person shall be acquittance of the person making such pay
ment of money or delivery of such property." 

We also call your attention to our opinion dated August 24, 1950 
which involved the identical question for minor beneficiaries who lived 
in the states of Florida and California. 

On July 28, 1949, we rendered an opinion to the effect that a guardian 
must be appointed before payment of World War II Service Compensa
tion could be made to a minor beneficiary of a deceased veteran and 
we quoted Section 668.3 as the law. 

In view of the amendment to Section 668.3 as provided for by House 
File 199, Acts of the 54th General Assembly, you are now advised that 
after July 4, 1951 you may make payment of compensation claims in 
the sum of $500.00 or less to "a parent of the minor entitled to the 
custody of the minor or to the natural guardian, or to the person with 
whom said minor resides" only if the total property of the minor does 
not exceed $500.00 in money and property, including the World War II 
Service Compensation, and proper, written assurance is given. 

The verified, written assurance as to the value of the minor's estate 
(including the World War II Service Compensation) will suffice to acquit 
the State of Iowa and your board in such cases. 

May 17, 1951 

AGRICULTURE: Seed corn treated with poison-hauling in excess of 
weight limits. The twenty-five per cent excess allowance in the 
weight provisions of the motor vehicle law does not apply to farm 
products which have been subjected to any mode, method, treatment 
or operation whereby a result or effect is produced, such as seed corn 
treated with poison to repel rodents. 

Mr. Richard T. Smith, County Attorney, Primghar, Iowa: By letter dated 
May 8, 1951, you have requested an opinion as follows: 

"I wish to submit for your opinion the foUowing: A truck owned by 
a man in this county, who is a raiser of Hybrid seed corn, was stopped 
by the Iowa Highway patrol and found to be canying a load in excess 
of the registration requirements except for the fact that the load consisted 
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of sacked seed corn and was being transported under the 25% excess 
allowance as contained in the last paragraph of Section 321.466 and the 
load was under such 25% excess permission. 

The question arises as to whether or not seed corn, sacked or other
wise, is under the exemption of the above section provided by raw farm 
products. Two things are also involved in this matter. First, the corn 
was poison treated so that it could not be used for animal feed and, 
second, the corn was not a finished product but was being transported 
to a planting lot for cross-pollination and was the final planting before 
the finished seed to be produced. As I understand it, the different cross
pollinated plants are planted in plots of land far removed from each 
other and the corn received is planted and replanted in succeeding years 
until the finished product is obtained. The corn on this load was not 
such finished product but was in the process of a cross-pol'lination. It 
could not be used for feed because it was poison treated." 

Section 321.466 of the code, 1950, provides in pertinent part as fol
lows: 

"It shall be unlawful for any person to operate a motor truck, trailer, 
truck trailer, road tractor, semitrailer or combination thereof, on the 
public highways with a gross weight exceeding that for which it is reg
istered by more than five percent of the gross weight for which it is 
registered, provided, however, that any vehicle or vehicle combination 
referred to herein, while carrying a load of raw farm products, soil 
fertilizers, including ground limestone, raw dairy products or livestock, 
live poultry, eggs, may be operated with a gross weight of twenty-five 
percent in excess of the gross weight for which it is registered." 

With reference to section 321.466 of the Code, in State v. Bauer, 236 
Iowa 1020, 20 NW (2nd) 431, the Supreme Court of Iowa said: 

"The first reference to cargo in the proviso is a load of raw farm 
products. The word raw is again used in the expression raw dairy prod
ucts or livestock. Live poultry is next mentioned. Repeated use of the 
words raw and live clearly indicates the legislature intended the proviso 
to apply to such products as originally produced and in their natural 
unprocessed states only. Moreover, the use of the words ground lime
stone in connection with fertilizers indicates that when the legislature 
intended to include the proviso a substance not in its original form, 
such intention was plainly stated." 

Your attention is invited to the language of the Court interpreting 
"raw farm products" as such products "in their natural unprocessed 
states only." 

In Moore v. Farmers Mutual Manufacturing & Ginning ·co. (Ariz.) 
77 Pac. (2nd) 209, the Arizona Court stated: 

"The word 'process' means to subject, especially raw material, to a 
process of manufacturing, development, preparation for the market, etc., 
and to convert into marketable form, as livestock by slaughtering, grain 
by milling, cotton by spinning, milk by pasteurizing, fruits and vege
tables by sorting and repacking." 

The Supreme Court of the United States said in Cochrame v. Deener, 
94 U.S. 780: 

"A process is a mode of treatment of certain materials to produce a 
given result." 
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In Sokol v. Stein Fur Dyeing Co., 216 App. Div. 573, it was held 
that under the workmen's compensation law an employee to recover for 
occupational disease resulting from aniline poisoning, must have been 
poisoned while engaged in a "process involving use of" aniline, which in 
the fur-dyeing business involves application of dye to furs. The employee 
in his employment handled furs after the dyeing was complete. The 
New York Court in defining "process" stated: 

"A process is defined in Webster's International Dictionary as fol
lows: 'A series of actions, motions, or occurrences; progressive act or 
transaction; continuous operation; normal or actual course or procedure; 
regular proceeding; as, the process of vegetation or decomposition; a 
chemica:! process; processes of nature.' We think that 'any process in
volving the use' of anilin is descriptive of a chemical process, and in 
the fur dyeing trade involves the application of the chemical to the furs." 

In Kirschberger v. American Acetylene Burner Co. 124 Fed. 764, it 
was said: 

"A 'machine' is a thing. A 'proeess' is an act or mode of acting. The 
one is visible to the eye, an object of perpetual observation; the other 
is a conception of the mind seen only by its effects when being executed 
or being performed. Either may be the means of producing useful re
sults. The mixing of certain substances together or the heating of cer
tain substances to a certain temperature is a 'process'". 

In Cincinnati Soap Co. v. United .States, 22 Fed. Sup., 141, it was 
held: 

""Refining or suponification of coconut oil is a 'processing' or use 
thereof, and if the refining or suponification is the first processing or 
use of the oil in the United States, and occurs in the course of the manu
facture or production of any article intended for sale, it is the 'first 
domestic processing' within the statute taxing the first domestic proc
essing.'' 

In Nye & Nisson v. Weed Lumber Co., 92 Cal. App. 598, 268 Pac. 659, 
the court held: 

"The term 'processed eggs' in a contract for sale thereof meant that 
the egg was to be dipped or the shell glazed with a solution intended to 
fill the pores of the shell to prevent penetration of air or bacteria, and 
to thereby deter fermentation or deterioration, in view of the meaning 
of the term 'in poultry industry.' " 

In Bedford v. California Fuel & Iron Corporation, 81 Pac. (2nd) 752, 
the court said: 

"Proeessing is an action, operaton, or method of treatment applying 
to some thing." 

In Kelly v. Coe, 99 Fed. (2nd) 435, process was defined as follows: 
"A 'process' is a mode, method, or operation whereby a result or 

effect is produced." 
In Kennedy v. State Board of Assessment & Review, 224 Iowa 405, 

276 NW 205, the Supreme Court of Iowa said: 

"As the court understands the matter, processing is some change 
made in the natural product as the curing of meats, canning of vege
tables and it has been held that the glazing of an eggshell to better 
preserve the egg is a processing." 
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It would appear from the foregoing authorities that seed corn which 
had been treated would in law be considered as "processed". In view of 
the pronouncement of the Supreme Court of Iowa in State v. Bauer, 
supra, that the 25% overload tolerance applies only to farm products in 
their "natural unprocessed states" tolerance will not be permitted as to 
loads of treated grain. 

You are therefore advised that it is the opinion of this office that the 
25% excess allowance set forth in section 321.466 of the code does not 
apply to farm products which have been subjected to any mode, method, 
treatment or operation whereby a result or effect is produced. 

June 5, 1951 

TAXATION: Use tax-intent at time of purchase controlling. Where 
tangible personal property is purchased outside the state, the im
position of the tax depends on the intent of the purchaser. Use out
side the state prior to its entry in Iowa frees it from tax, if at the 
time of purchase he had no intent to use it in Iowa. If he intended 
to use it in Iowa, delivery is not essential and the tax applies. Resi
dence of the buyer is immaterial and in all questions the burden is 
on ·the taxpayer. 

State Tax Commission of Iowa: This will acknowledge your letter contain
ing four questions which have arisen due to the decision of our Supreme 
Court in Morrison-Knudsen Company, Inc. v. State Tax Commission 
which appears in.242 Iowa 33; 44 N.W. (2nd) beginning at page 449. 
You pose the following questions and ask that you be given an answer 
to be used as a guide in handling claims for refund or in auditing ac
counts so that you may proceed correctly in the refund or assessment 
of use tax. 

1. Is it a prerequisite to impose a use tax under Chapter 423, Code 
of Iowa 1950, that the tangible personal property be sold for delivery 
in Iowa by the vendor and that the property actually be delivered by the 
vendor into Iowa, in so far as sections 423.2 and 423.3 are concerned? 

Answer. It is not necessary that the property be sold for delivery in 
Iowa by the vendor and that it actually be delivered by the vendor into 
Iowa. The Court stated in paragraph three (3) of the opinion that the 
statute imposed a tax on the use in this state of all personal property 
purchased for use here. The Court, likewise, stated in paragraph ten 
(10) of the opinion that if the property was originally sold and used in 
another state, providing the same were purchased for use in this state, 
that it would still be subject to the imposition of the Iowa Use Tax. 
The controlling factor is "purchased for use in this state" and not de
livery. 

2. Does the use of tangible personal property by the purchaser in a 
state other than Iowa, prior to the use of the property in Iowa by said 
purchaser, free the use of the property in Iowa from use tax under the 
provisions of sections 423.2 and 423.3, Code of Iowa 1950. If so, of what 
must the use outside the state of Iowa consist? In other words, is the 
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use in a foreign state, prior to the use in Iowa, to be interpreted as the 
same type of use as defined in subsection one (1) of Section 423.1 Code 
of Iowa 1950? 

Answer. The use of property in a state other than Iowa, prior to the 
use of the property in Iowa by said purchaser, frees the use of the 
property from tax in Iowa unless it was intended to be used in Iowa 
later. The use outside the state must be the same type of use as is de
fined in subsection one (1) of Section 423.1, Code of Iowa 1950, and 
would consist of storage, leasing or any other use within the terms of 
the statute. 

3. In the above propositions, 1 and 2, would your opinion differ if the 
purchaser was a nonresident person of Iowa from a situation where the 
purchaser was an Iowa resident? 

Answer. "No". The opinion is not based on residence or nonresidence 
of the purchaser. The Court interprets the taxability as being based on 
the fact, "Was the property purchased for use in Iowa?" 

4. Is the burden of proof upon the state to prove the purchaser pur
chased the property "for use in Iowa" when the property is found to 
actually be physically present in the State of Iowa. If upon the state, 
what would constitute sufficient proof of the purchaser's intention to 
"purchase for use in Iowa", in order that a tax could legally be imposed, 
in so far as sections 423.2 and 423.3 are concerned? 

Answer. "No". The burden is upon the owner of the property to 
show it was not purchased for use in Iowa when the property is found 
to be actually physically present in the State of Iowa. We think this 
was the intent of the Legislature as is evidenced by Section 423.5 which 
provides: 

"For the purpose of the proper administration of this chapter and to 
prevent evasion of the tax, evidence that tangible personal property was 
sold by any person for delivery in this state shall be prima facie evi
dence that such tangible personal property was sold for use in this state." 

If the fact that property was sold for delivery in this state is to be 
prima facie evidence that it was sold for use in this state, it is a reason
able interpretation to require that the owner of the property show it was 
not purchased for use in this state when the property is found to act
ually be physically present· in the State of Iowa. 

June 7, 1951 

COUNTIES: Adjustment of salary of county assessor. Even though the 
salary of the county assessor has been fixed under a prior law for his 
four-year term, where the General Assembly later provides for a 
new adjustment, his salary can be changed for the remainder of the 
term after the new law goes into effect. 

Mr. George Casson, Jr., Director Property Tax Division, State Tax Commision: 
This will acknowledge your inquiry of recent date requesting an opinion 
as to whether or not the county conference can consider and fix the 
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salary of the county assessor in harmony with the provisions of House 
File 422 [Ch. 136], 54th General Assembly, which Act will become ef
fective as of July 4, 1951. 

House File 422 contains provisions relative to the salary of other 
county officers and deputies, assistants and clerks, and the pertinent pro
vision relating to the county assessor is contained in section nine (9), 
which we quote: 

"Section four hundred forty-one point six (441.6), Code 1950, is here
by amended by striking from line nine (9) the word 'less' and inserting 
in lieu thereof the word 'more'. Further amend section four hundred 
forty-one point six (441.6), Code 1950, by striking the period (.) at the 
end thereof and inserting the following: "provided, however, that with 
the approval of the board of supervisors the county conference may 
fix such salary in excess of the salary of the county auditor." 

The effect of this amendment is that the salary of the county assessor 
can be acted upon and determined to be the same as the county auditor's 
or more or less than the county audit0r's salary. When the salary is to 
be fixed at a figure which is more than the county auditor's it must be 
with the approval of the board of supervisors. 

County assessors under the Act are appointed for a four-year term 
and their salary has heretofore been fixed by the various conference 
boards in their respective counties. 

We are not unmindful of the case of Kellog v. Story County, 219 
Iowa 399 wherein the Court held that where the salary had once been 
fixed during the term of office that it could not be changed during that 
term. 

We do not believe that Kellog v. Story County, supra, is controlling 
in the instant case because the 54th General Assembly amended the law 
under which the salaries were originally fixed and the law, as amended, 
is a new and distinct act relative to the salaries of the county assessors 
and one under which the conference board or the board of supervisors 
have not fixed the salary of the county assessors. In other words, they 
have not exercised their right to fix the salary of the county assessor 
under the provisions of the Act of the 54th General Assembly. We are of 
the opinion that to hold otherwise would be to ignore the express intent 
of the Legislature. They certainly did not intend to revamp the salaries of 
all the other officers and leave the salary of the county assessor un
changed. If this were true, this Legislature would not have needed to 
pass any act because many of the unexpired terms run for a period of two 
years or more, and if the Act were to have no effect the result would 
be that the legislation would be idle. 

Seeking further to determine the intent of the Legislature, we are 
permitted to examine the Title of the Act which contains the following 
language: 

"An Act * * * *, all relating to the compensation of county officers and 
deputies, assistants and clerks, county attorneys and assistant county 
attorneys, and county assessors, and providing for annual adjustment of 
compensation." 
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We are of the opm10n the conference board would have a right to 
fix the salary of the county assessor under the provisions of House File 
422, and, when they have so acted, the salary would be fixed for the 
remainder of the term in the absence of other legislation, and the rule 
above referred to and laid down in Kellog v. Story County would be 
controlling. 

We are of the opm10n that under the prov1swns of House File 422 
the conference boards of the various counties are directed to review the 
salary of the county assessor and fix such salary to be effective from 
July 4, 1951. 

June 12, 1951 

MOTOR VEHICLES: Taxation of house trailers and special e.quipment. 
House trailers and commercial trailers in the hands of a registered 
dealer are exempt from taxation. Special equipment mounted on a 
motor vehicle and operated by auxiliary power and not specifically 
exempt, is taxable. House trailers used for dwelling purposes for six 
months prior to January 1 are taxable as personal property. 

Mr. Allan R. Shepherd, Asst. County Attorney, Des Moines, Iowa: This will 
acknowledge your letter together with an inquiry from Mr. Bert L. 
Zuver, City Assessor, relative to an interpretation of Chapter 136 of the 
Acts of the Fifty-Third General Assembly, which amended section 321.130 
of the Motor Vehicle Laws. The questions, as stated, are as follows: 

1. Are house trailers in the hands o: a dealer and/or manufacturer 
assessable as personal property even though the deaier and/or manu
facturer is in possession of a Dealer registration issued by the Motor 
Vehicle Department of the State of Iowa? 

2. Are Commercial Trailers with the identical conditions existing 
as in question No. 1 assessable ? 

Questions one (1) and two (2) can be answered together as they both 
relate to the same subject, and you are advised that house trailers (if 
not lived in for more than six months) and commercial trailers in the 
hands of a registered Iowa dealer are exempt for assessment under the 
provisions of section 321.130 as amended by Chapter 136 of the Acts of 
the Fifty-Third General Assembly which provides: 

"The registration fees imposed by this chapter upon private pass
enger motor vehicles, house trailers or semitrailers shall be in lieu of 
all taxes, general or local, * *." 

Under an opinion appearing in the 1942 Attorney General Opinions 
at page 50 it was decided all automobiles owned by a dealer were exempt 
from taxation as personal property because the dealer's registration 
covered all of the automobiles and, therefore, the dealer's registration 
brings them under the provisions of Section 321.130. 

We think the foregoing opinion applies with like force to house 
trailers and commercial trailers which are now included in section 
321.130. 
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3. Is special equipment mounted on trucks assessable as personal 
property, such as cement mixers operated by auxiliary power, gas and 
oil delivery tanks, and all other special equipment except cornshellers 
and feed grinders which are specifically exempted under Section 321.118? 

The opinion of February 17, 1949, in the last two paragraphs held 
cement mixers operated by auxiliary power and mounted on trucks are 
assessable, but oil tanks, dump bodies, stock racks and other equipment 
used with a truck for the transportation of property were to be consjd
ered parf of the truck and were exempt from taxation granted on the 
truck as such. The theory is the equipment used for transportation or the 
carrying function of the truck is considered part of the truck and ex
empt but that if the equipment is used for some other purpose such as 
a portable welding machine or cement mixer operated by auxiliary 
power, then the property is asessable. This opinion, as then announced, 
is still controlling. 

4. Since all personal assessments are made as of January 1, is the 
Assessor to assess as personal property those house trailers which were 
actually being used for dwelling purposes at least six months prior to 
January 1, or what six months is the test to determine whether it is 
being used for dwelling purposes? 

Section 321.130; as amended by the Acts of the Fifty-Third Generar 
Assembly, provides: 

"* * *, and if a motor vehicle or house trailer or semitrailer shall 
have been registered at any time under this chapter it shall not there
after be subject to a personal property tax unless such motor vehicle or 
house trailer or semitrailer shall have been in storage continuously as 
an unregistered motor vehicle or house trailer or semitrailer during the 
preceeding registration year or unless the same is actually being used 
for dwelling purposes for more than six months during each calendar 
year." 

Exemption statutes are strictly construed, and, under the provisions 
of the statute above quoted, if the property is being used for dwelling 
purposes at least six months prior to January 1, then in that event the 
property would be subject to taxation as omitted property for the pre
ceding year. The question on January 1 as to the current year is a fact 
.::(uestion and the facts as they appear would indicate that the house 
trailer was being used for dwelling purposes and the burden would be 
on taxpayer to convince the assessor that the property should not be 
taxed for the current year. 

5. Is a house trailer assessable as personal property on January 1, 
1951, if the owner has purchased a trailer registration therefor and he 
did not occupy it for more than six months as a home in 1950? 

If the owner has purchased a trailer registration, it can not be taxed 
on January 1 of the current year as personal property; however, if dur
ing that calender year the taxpayer uses the property as a dwelling for 
more than six months, it would be subject to taxation as omitted prop
erty. 

Your question six (6) has been fully answered in the preceding ques
tions and so we make no answer to the same. 
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June 13, 1951 

COUNTIES: Fee charged for birth, death or marriage certificate. The 
fees that the clerk of the district court acting as county registrar of 
vital statistics may charge were not changed by Chapter 137, Acts of 
the 54th General Assembly. 

Mr. F. R. Curry, County Attorney, Osceola, Iowa: This will acknowledge re
ceipt of yours of the 4th inst. in which opinion is requested as to what 
charge should be made by the Clerk of the District Court for certified 
copy of vital records such as birth certificates, etc., in view of the fee 
change made by House File 421 [Ch. 137], Acts of the 54th Generai 
Assembly, and in connection with your request Alfred J. Klocke, Clerk 
of the District Court of Carroll County, Iowa, sets forth more partic
ularly his view of this change made by the 54th General Assembly in 
terms as follows: 

"In Re: Taxing of Certified Copies of Vital Records. 

In compliance with the new fee schedule effective May 11, 1951, I am 
directed by law to increase my charges as set out by Section 15 of House 
File 421, which states as follows: 'Section six hundred six point fifteen 
(606.15), Code 1950, is amended by increasing by one hundred per cent 
the amount of the various fees therein directed to be charged by the 
clerk of the district court, except that the amount of the fees directed 
to be charged by the said clerk under the provisions of subsection twenty
nine (29) shall be increased fifty per cent.' You will please note that 
there are no exceptions other than that of subsection twenty (29). You 
will also please note that subsection thirteen (13) reads as follows: '13. 
For certificate and seal, fifty cents'. Which under the revised set-up is 
one dollar. 

In this morning's mail I received a letter from the Iowa State De
partment of Health, stating that since section 144.41 of the Code was 
not amended, no change in fees for a certified copy of a vital record 
should be made. Section 144.41 sets the fee for certified copies of birth 
records, death records, marriage records, at fifty cents. 

I believe I should be justified 'in charging a dollar for a certified copy 
of a vital record in so far as statute clearly points out that the fee of 
one dollar be charged for a certificate and seal and in so far as the 
letter received from the health department is not an Attorney General's 
Opinion.'' 

In reply thereto we advise you as follows: 

It is true that House File 421 [Ch. 137] of the 54th General Assembly 
does increase by 100% the amount of the various statutory fees to be 
charged by the Clerk of the District Court, and that among these fe€s is 
the fee directed to be charged by the Clerk pursuant to the proviSions 
of Section 606.15, subsection 13, Code 1950, for certificate and seal 50 
cents. This fee for that service as fixed by House File 421 is now one 
dollar. This statute of general application to certificates and seals at
tached thereto, however, does not prevail as against the statute pre
scribing in specific terms the fee to be charged for the issuance of a 
certificate of a specific record. That is the situation existent with re
spect to the issuance of certificates of the record of births, deaths, or 
marriages. 
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Section 144.41 of the Code provides: 

"The state registrar or any county registrar shall, upon request, 
supply to any applicant for any proper purpose, a certified copy of the 
record of any birth, death, or marriage registered under the provisions 
of this chapter, for the making and certifying of which he shall charge 
a fee of fifty cents." 

This section is authorization for the county registrar to certify the 
record of birth, death or marriage, and for which the charge shall be 
fifty cents. The county registrar by the terms of section 144.34, Code 
1950, is the Clerk of the District Court. The power of the Clerk to issue 
such certificates arises out of his official character as registrar and he 
performs the duty and exercises the power by reason of his position as 
registrar and not as a specific duty of the Clerk. 

By reason of the foregoing, therefore, we are of the opinion that 
House File 421 of the 54th General Assembly is not authority for the 
Clerk of the District Court to charge more than fifty cents for a certi
fied copy of a birth, death or marriage certificate. 

June 13, 1951 

COUNTIES: Appointment and salaries of deputy officers. The power of 
appointment and determination of qualifications of deputies in the 
various county officers rests in the heads of the departments subject 
to approval by the board of supervisors, which board determines their 
number and fixes their salaries. 

Mr. Clyde E. Herring, County Attorney, Des Moines, Iowa: This will ac
knowledge l'eceipt of yours of the 21st ult. in which you submit the fol
lowing: 

"This office has been requested by the board of supervisors and the 
Budget Director to render an opinion relating to House File 422, [Ch. 
136, 54 G.A.] and, believing that an interpretation of this new legislation 
would be desired by other counties, may I respectfully request your re
ply to the following questions? 

Section 4 of House File 422 amends Section 340.2 of the 1950 Code, 
by striking all of subsections 1 to 5 inclusive, and inserting, in addition 
to other provisions, the words, 'In any county in which more than two 
deputies are required and such additional deputies are of equal ability, 
such deputies shall receive an annual salary of not more than 65% of 
the salary of his or her principal. The board of supervisors shall fix all 
compensation for extra help and clerks.' The questions which arise 
concerning the above are as follows: 

1. Does this amendment place upon the board of supervisors, or the 
auditor, treasurer, recorder and clerk the responsibility of determining 
the relative equality of ability of additional deputies? 

2. Does it place upon the above named office heads or the board of 
supervisors the duty of setting the amount of salary, subject of course 
to the limitation of 65% of the principal? 

This particular bit of legislation is explicit as to the duty of the board 
of supervisors in fixing compensation for extra help and clerks, or the 
salary of deputy sheriffs, or the salary of deputies in counties having 
two county seats, but with reference to the above section, the omission 
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to designate the board of supervisors as the party to fix the amount 
of compensation plus the use of the words 'equal ability' has given rise 
to the above questions." 

1. In answer to your question number 1, we would advise you that 
while the board of supervisors possesses the power to fix the number of 
deputies for each county office, the power of appointing the persons to 
occupy these deputyships is bestowed upon the several county officers 
subject to the approval of such appointments by the board of supervisors. 
See Section 431.1, Code 1950. This power of appointment vested in the 
county officers implies in them the power to judge the ability and other 
qualifications necessary to discharge the duties imposed upon a deputy. 
Clearly in that view whether the deputies, additional to the two deputies 
otherwise provided for, are of equal ability is within the power and the 
duty of the appointing officer. Thus the county auditor and county 
treasurer, county recorder and county clerk respectively would bear the 
responsibility of determining the relative equality of ability of these 
additional deputies. 

2 .. In answer to your question number 2 we advise that the duty of fix
ing the salaries of these additional deputies is not specifically provided 
in House File 422 [Ch. 136], of the 54th General Assembly. Specific 
authority is conferred upon the board of supervisors to fix all compen
sation for extra help and clerks. However, this lack of authority to so 
fix the compensation of the additional deputies in House File 422 sets 
into operation the general statute with respect to fixing compensation 
of county officers, to-wit: Section 322.3, Subsection 10, in terms as fol
lows: "The board of supervisors at any regular meeting shall have 
power to fix the compensation for all services of coUiity and township 
officers not otherwise provided by law and to provide for the payment of 
the same." 

The foregoing view conforms with the principles that county officers 
are ministerial officers and possess the powers expressly conferred up
on them by the legislature. The power of appointment of the several 
deputies conferred upon the several county officers by the Act, does not 
carry with it the power of fixing their compensation unless expressly 
provided. In exercising this power of fixing compensation, the Board 
should bear in mind that in so far as deputies are concerned, the com
pensation attaches to the office and not to the person who occupies the 
office. In so far as extra help and clerks are concerned, the standard 
should be the nature and amount of service required of such extra help 
and clerks. 

June 13, 1951 

COURTS: Municipal court fees. Where municipal court fees chargeable 
by the clerk are controlled by the statute applicable to the clerk of 
the district court any increase in such statutory fees will likewise 
apply to the clerk of the municipal court. 
Honorable George E. O'Malley, State Senator, Des Moines, Iowa: This will 

acknowledge receipt of yours of the 16th ult. in which you have submit
ted the following: 
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"I have a request on my desk to ask for an opinion as to whether or 
not the recent Legislative Act increases the filing fees in the Municipal 
Court. I believe it was House File 421, and I do not remember in the 
legislature that the matter of the Municipal ·court was ever discussed. 

Apparently the Des Moines Municipal Clerk has raised the fees. 
Therefore, for the benefit of the bar in Des Moines, I would like to get 
your decision on this matter. Incidently, the same rule would apply to 
Sioux City, Clinton and the other counties which have a Municipal 
Court." 

While House File 421 [Ch. 137] of the 54th General Assembly in
creases the amount of the fees directed to be charged by the Clerk of 
the District Court by specifically amending Section 606.15, Code 1950, 
this specific designation, according to established rules, would not au
thorize increases in the fees to be charged by the clerk of any other court. 
However, in so far as municipal court is concerned, it is to be observed 
that no specific fees to be charged by the Clerk of Court are pre
scribed by statute. The power of the Clerk to charge fees for services 
in the Municipal Court is authorized by this ~neral statute conferring 
upon the Municipal Court and its judges the provisions of law relating 
to the District Court and its judges. Section 602.23, Code 1950, in 
that respect provides as follows: 

"All provisions of law relating to the district court and the judges 
and jurors thereof shall, so far as applicable and when not inconsis
tent w'ith this chapter, apply to the municipal court and the judges 
thereof. * * *" 

Supplementing the foregoing numbered statute is Section 602.32, 
Code 1950, which with respect to fees, costs and expenses, provides as 
follows: 

"If no provision is made in the laws applicable to the district court 
for fees, costs, and expenses, they shall be the same as in justice of 
the peace courts. * * *" 

Under this statute it has been held by this Department by opinion 
appearing in the Report of the Attorney General for 1934 at Page 133 
that the filing fee for filing a petition in the Municipal Court would be the 
same as that provided for filing fee of such petition in the District Court. 
This opinion is exhibited as follows: 

"We are in receipt of your letter of March 7th, with which you en
close a letter received from the Clerk of the Municipal Court of Sioux 
City, asking for an opinion on the following: 

'What fee should be charged as a filing fee in Class A and B cases 
in the Municipal Court?' 

It is the opinion of this office that the Clerk should charge $1.50 
filing fee. * * * 

The laws applicable to the District Court provide for the filing fee 
of $1.50 for any case filed there, and it is therefore our opinion that the 
same charge should be made in the Municipal Court." 

Based upon the foregoing, in so far as House File 421 of the 54th 
General Assembly is applicable, the fees for services performed by the 
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Clerk of the Municipal Court are controlled by Sections 602.23 and 
602.32. In that aspect the Clerk of Municipal Court is authorized to exact 
a fee of $3.00 for the filing of the petition in Class A and B cases of 
the Municipal Court. In Class B cases, where no petition is filed, the 
fee will be that fixed for such serv'ice in the Justice of the Peace Court. 

June 22, 1951 

HIGHWAYS: Secondary road contruction-preference. When a proper 
petition for secondary road improvement is filed it shall retain its 
preference in succeeding years, on a township basis, and on a county
wide basis only so long as that township has not exceeded its prorata 
share on the area basis of the secondary road funds available to 
the county in any three-year period. 

Mr. Clare H. Williamson, County Attorney, Greenfield, Iowa: In your letter 
of June 9th you say: 

"The Board of Supervisors of Adair County, Iowa, have requested 
an opinion on the following questions: 

Under Section 311.7 of the 1950 Code of Iowa, the board of super
visors of this county were giving preference in the surfacing of petition 
roads in the order in which they are filed on a county wide basis. The 
construction program was planned yearly and petition roads which were 
not completed in the year fo·llowing that of filing took preference in the 
succeeding year. 

Under Section 311.7 of the 1950 Code of Iowa as amended by House 
File 365 TCh. 106, 54 G.A.], the following question will arise. At the end 
of this year some of the townships will have used up their prorata 
share of the secondary road funds legally expendable over a three year 
period on the area basis. These townships still have petitions on file. 
All townships of Adair County have had petitions filed during the first 
two years of the three year period. 

When it becomes apparent that a township has used up its prorata 
share of the secondary road funds legally expendable on the area basis 
will the petitions in that township lose their preference to the next 
numbered petition in the order filed in one of the other townships of 
the county which has not used its pro rata share? 

If so, in the following year if funds are then available for construc
tion in that township are we correct in assuming that the first petition 
road in point of time filed in that township should be completed first ? 

Is the following a correct statement of the application of 311.7 of the 
1950 Code of Iowa as amended by H. F. 365? When a proper petition is 
filed it shall retain its preference in succeeding years, on a township basis, and 
on a county-wide basis only so long as that township has not exceeded its pro
rata share on the area basis of the secondary road funds available to the county 
in any three-year period." 

This office finds no fault with the statement of law in the italicized 
passage and concurs therein. 

June 22, 1951 

COURTS: Probate fees-when increase effective. Where an estate is 
in probate at the time that the rate of fees is increased by law, the 
amount charged and collected in so far as such estate is concerned 
should be at the prior rate. 
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Mr. Donald G. Bentke, County Attorney, Laurens, Iowa: We have yours of 
the 14th ult. in which you have submitted the following: 

"House File 421 [Ch. 137] of the 54th General Assembly recently 
became a law and increases many fees which may be charged by county 
officers. 

Our clerk of court inquires about probate fees in a large number of 
situations where probate matters were opened before the new law took 
effect. Her inquiry can be summarized in two questions: 

1. Where fees have been charged but not collected in a probate 
proceeding opened prior to the effective date of House File 421 are fees 
to be collected at the old rate or the new rate? 

2. Are fees contemplated by Subsection 29 of Section 606.15 of the 
Code to be charged at the new rate or the old rate where probate was 
commenced prior to effective date of H. F. 421? 

It is my thought that as to most services performed or furnished 
prior to effective date of the new law the clerk has already taxed the 
fee and would have been entitled to collect it in advance. Therefore, 
the old schedule of fees should apply upon collection. However, as to 
fees contemplated by Subsection 29 of Code Section 606.15 it is possible 
that the majority of services in some estates will be performed after the 
effective date of the law. In view of the old case of Dickerson v. Shelby, 
2 G. Greene, 460 it appears that these fees might also be collected in 
advance by the clerk and it is my opinion that the old rate should pre
vail." 

In reply thereto we would advise you as follows: 

Section 606.15, Code 1950, provides, "The clerk of the district court 
shall charge and collect the following fees, all of which shall be paid 
into the county treasury." The duty has been interpreted to entitle the 
clerk to his fees before he has parted with his services (Dickerson v. 
Shelby, 2 G. Greene 460) but that he may demand prepayment of the 
fee for filing papers (Ripley v. Gifford, 11 Iowa 367) and he should 
collect in advance at the time of filing the statutory fee for filing any 
petition, appeal, or writ of error, and for docketing thereof (Report of 
Attorney General 1928 page 292). In so far as fees in estates are con
cerned, "The propriety of demanding the fees in advance is not ques
tioned by appellant and for this reason is not considered." (In re: 
Estate of Pitt, 153 Iowa 269, 271.) Bearing in mind that the foregoing 
Section 606.15 imposes on the clerk the duty of charging and coUecting 
the fees prescribed in such section, that is, that the fee should be charged 
and collected at the time the petition is filed or before the services are 
rendered, limits the field in which the amendment to Section 606.15, 
made by the 54th General Assembly will operate. Such amendment con
tained in Section 15 of House File 421, provides as follows: 

"Section six hundred six point fifteen (606.15), Code 1950, is amend
ed by increasing by one hundred per cent the amount of the various 
fees therein directed to be charged by the clerk of the district court, 
except that the amount of the fees directed to be charged by the said 
clerk under the provisions of subsection twenty-nine (29) shall be in
creased fifty per cent." 

Subsection 29 of Section 606.15, Code 1950, prior to the amendment 
provides as follows: 
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"For all services performed in the settlement of the estate of any 
decedent, minor, insane person, or other persons laboring under any legal 
disability, except where actions are brought by the administrator, guard
ian, trustee, or person acting in a representative capacity or against 
him, or as may be otherwise provided herein, where the value of the 
property of the estate does not exceed three thousand dollars, three 
dollars; where such value is between three thousand dollars and five 
thousand dollars, five dollars; where such value is between five thous
and dollars and seven thousand dollars, eight dollars; whe}.'e such value 
is between seven thousand dollars and ten thousand dollars, ten 
dollars; where such value is between ten thousand dollars and twenty
five thousand dollars, fifteen dollars; for each additional twenty-five 
thousand dollars or major fraction thereof, there shall be taxed the 
further sum of ten dollars." 

In view, therefore, of the foregoing, specifically the fees in estates, 
are payable in advance of administration by the court. It is clear that 
where estates in process of probate on the effective date of House File 
421, to-wit: May 11, 1951, the fees scheduled to be collected by the clerk 
are those prescribed in Section 606.15, Code 1950. Administration ini
tiated prior to such date, in view of the fact that fees are payable in 
advance, would be controlled by the fee schedule existent prior to the 
amendment by the 54th General Assembly. 

You are therefore advised as follows: 

1. That in an estate in process of probate at the effective date of 
House File 421 where the fees have been charged but not collected, the 
fees scheduled to be collected by the clerk are those scheduled in Section 
606.15, Code 1950, prior to the amendment of the 54th General Assembly. 

2. Where fees in estates in process of probate at the time of the 
effective date of the act, which should have been charged and collected 
but were not, such fees are payable under the schedule of fees provided 
by Section 606.15, Code 1950, prior to the amendment of the 54th General 
Assembly. 

3. In fixing the value of the estate for the purpose of imposing 
the fees imposed by Section 606.15, Subsection 29, as amended by House 
File 421, real estate is not included. (See opinion in Report of Attorney 
General for 1940, page 273 and opinion in Report of Attorney General 
for 1923-24, page 145.) 

July 3, 1951 

BEER: Authority of state permit board. The state beer permit board 
has the duty to withhold a state permit from any person where it 
appears that the local permit was issued illegally. Also where it 
has reason to believe, after a permit has been issued, that the law 
is being violated, it is empowered to investigate and cancel or re" 
voke the permit. 
Mr. George Robb, Chairman, State Permit Board: We are in receipt of your 

recent letter requesting an opinion in regard to the powers and duties 
of the State Permit Board in connection with the issuance of beer per
mits to Class B and C applicants under Chapter 124, 1950 Code of Iowa. 
Chapter 124 contains the laws of the state of Iowa in regard to beer 
and malt liquors. 
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The State Permit Board was created by Chapter 16, Section 2, Acts 
of the 46th General Assembly, and is now a part of Section 124.3, which 
provides in part as follows: 

"In order to promote uniform compliance with the provisions of this 
chapter there is hereby created a state permit board to be composed of 
the chairman of the state tax commission, the secretary of the state, and 
the auditor of the state, which board shall issue state permits and shall 
have the power to revoke the same upon hearing as provided in this 
chapter and to review actions of the city or town councils, including 
cities under special charter, and boards of supervisors, in refusing to re
voke permits, as hereinafter provided." 

In view of the above quoted section, it is clear that the General As
sembly established the State Permit Board for the purpose of seeing 
that the provisions of ·Chapter 124 were uniformly complied with in all 
parts of the state of Iowa. 

Permits for sale of beer are divided into three classes, known as A, 
B, and C permits. This opinion is concerned with B and C permits only. 

Under section 124.5, the authority to issue B and C permits within 
certain prescribed limits, in cities and towns, including cities under 
special charter, is granted to the city or town council. The boards of 
supervisors are granted the authority to issue B and C permits within 
certain prescribed limits, in their respective counties outside cities and 
towns, and then only in vitlages platted prior to January 1, 1934, and to 
clubs as defined in Section 124.16. 

The machinery for the issuance of B and ·c permits is set in motion 
by the filing of an application with the authorities empowered to issue 
the permits. Sections 124.9 and 124.10 list certain information which 
must be contained in a written application to be made under oath. Both 
B and C permit applicants under the above sections are required to 
establish that they are persons of good moral character, and a Class 
B applicant must further establish that the location and place or building 
where he intends to operate, conforms to all laws, including health and 
fire regulations applicable thereto, and is a safe and proper place or 
building. 

Under sections 124.9 and 124.10 the city or town council or board of 
supervisors is given the initial discretion to determine whether the ap
plicant is of good moral character, and whether his place of business 
conforms to the standard set out above. However, Section 124.2, sub
section 6 specifically excludes from the term, good moral character, "Any 
person, firm or corporation who, preceding the making of an application 
for any permit under the provisions of this chapter, has been found 
guilty of violating any of the provisions of the beer act or any of the 
intoxicating liquor laws of the state, or who has been convicted of a 
felony or indictable misdemeanor." 

Therefore, under Iowa law (1) any person found guilty of violating 
any of the provisions of the beer act, or (2) any of the intoxicating liq
uor laws of the state, or (3) who has been convicted of a felony or an in-
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dictable misdemeanor, cannot meet the prerequisites for securing a beer 
permit in the State of Iowa. 

Section 124.6 provides in pertinent part: 

"Permits hereunder defined shall be issued only to persons who are 
citizens of the state of Iowa, who are of good moral character and 
repute; * * * " 

Therefore, it is clear that the law prescribes the minimum require
ments for "good moral character" but that the city or town council or 
board of supervisors may consider other facts and circumstances perti
nent in determining (1) good moral character and (2) repute. 

Under Section 124.5, each applicant for a class B or C permit shall, 
in addition to securing a permit from the council or board of super
visors, "also make application through such city or town council or 
board of supervisors for a state permit from the State Permit Board." 

The fact that an application must be made to the State Permit Board 
obviously gives the State Permit Board the duty, power and authority 
to prescribe the application form to be filed with said board. The State 
Permit Board cannot perform its statutory duties and secure uniform 
compliance with the beer laws in all parts of Iowa without the use of 
detailed written applications. 

When the city or town council or board of supervisors has issued 
a local permit, their action is certified to the State Permit Board, to
gether with the application for a state permit on the prescribed form 
accompanied by the proper fee. 

Section 124.5 provides in part: 

"The State Permit Board shall promptly issue a state permit to all 
applicants to whom a permit has been issued by a city or town council 
or by a board of supervisors * * *". 

While this language standing alone may seem to be mandatory, it 
cannot be construed to mean that the State Permit Board must blindly 
issue a state beer permit to all applicants certified to them by city or 
town councils or boards of supervisors, regardless of whether or not 
it would violate the law. We call to your attention the fact that Sec
tion 124.4 gives the State Permit Board the power and authority to re
voke permits. 

All sections of Chapter 124 must be construed together and harmon
ized to determine the legislative intent. Therefore the above quoted 
part of Section 124.5 must be construed in the light of the charge to 
the State Permit Board set forth in Section 124.3 supra, Supreme Court 
decisions and Section 124.23 which provides as follows: 

The authorities empowered by this chapter to issue permits shall 
make a thorough investigation to determine the fitness of the applicant 
and the truth of the statements made in and accompanying the applica
tion, and the decision of such authority on the application shall be ren
dered within thirty days after the app'lication is received." 
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Recently our Iowa Supreme Court stated in Bankers Life and Casual
ty Company v. Alexander, 242 Iowa 364; 45 NW 2nd 258, that the 
power to refuse a license is coextensive with the power of revocation. At 
page 372, [265] the Court said: 

"If the commissioner has the power to revoke plaintiff's license upon 
the ground asserted by him, he may refuse to issue a license upon such 
ground. His power to refuse a license is coextensive with his power of 
revocation. It would of course be useless to compel issuance of a 
license which might at once be revoked. See State ex rei. National Life 
Ass'n of Hartford v. Matthews, 58 Ohio St. 1, 49 N.E. 1034, 1035, 40 
L.R.A. 418; Bankers Life Ins. Co. v. Read, supra, 182 Okl. 103, 77 P. 2nd. 
26, 29." 

Sound reason dictates that it would be useless to require the issuance 
of a state beer permit which might at once be revoked. 

Therefore, if upon consideration of the application made to the state 
permit board, it appears that the local permit was issued illegally, such 
as the issuance of a permit to a person not of good moral character or 
good repute, as defined by statute, or to a person whose location, place 
or building does not conform to the requirements, etc. the state permit 
board should withhold the issuance of a state permit, and the state per
mit board should forthwith advise the council or board of supervisors of 
that fact. 

It is clear that no applicant can legally operate until he receives his 
state beer permit. See Section 124.5. 

If at any time after the issuance of a state beer permit the state 
permit board has reason to believe that the provisions of Chapter 124 
have been or are being violated by a permit holder or that the permits 
should not have been issued to the holder in the first instance, said State 
Permit Board is empowered to investigate any such case and to deter
mine whether permits which have been granted should be cancelled or 
revoked. 

Any prior opinions inconsistent herewith are hereby withdrawn. 

July 11, 1951 

BANKS AND BANKING: Investment of funds in U.S. public housing 
bonds. Bonds issued by public housing agencies under the provisions 
of the United States Public Housing Act of 1949 are not legal in
vestments for state banks. 

Mr. Newton P. Black, Superintendent of Banking: By letter dated July 6, 
1951, you have requested an opinion of this office on the following ques
tion: 

Are public housing agency bonds issued under the provisions of the 
United States Public Housing Act of 1949, a legal investment for banks 
and trust companies ehartered under the laws of the State of Iowa. 

Your attention is invited to the provisions of Sections 526.25, 
526.28 and 526.32, Code of Iowa 1950, as amended, which provide: 
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526.25. Each savings bank shall invest its funds or capital, all 
moneys deposited therein, and all its gains and profits, only as follows: 

1. Federal securities. In bonds of interest-bearing notes or certifi
cates of the United States. 

2. Federal farm loan bonds. In farm loan bonds issued under the 
act of congress approved July 17, 1916, as amended, where the corpora
tion issuing such bonds is loaning in Iowa; and in bonds of the home 
owners' loan corporation, as provided for in the act of congress, ap
proved June 13, 1933 (12 USC, §§1461-1468) or in any amendments 
thereto and in class "A" stock of the federal deposit insurance corpora
tion, as provided for in the act of congress, approved June 16, 1933 (12 
USC §221a et seq.) or in any amendments thereto. 

3. State securities. In bonds or evidences of debt of this state, 
bearing interest. 

4. Municipal securities. In bonds or warrants of any city, town, 
county, school district, or drainage district of this state, issued pursuant 
to the authority of law; but not exceeding twenty-five percent of the 
assets of the bank shall consist of such bonds or warrants. 

5. Real state bonds and mortgages. In notes or bonds secured by 
mortgage or deed of trust upon unencumbered real estate located in 
Iowa or upon unencumbered real estate in adjoining states, worth at 
least twice the amount loaned thereon, provided, however, that no loan 
shall be made upon any town or city real estate located beyond the first 
two tiers of counties of any adjoining state. 

a. Any such loan may be made in any amount not to exceed sixty 
percent of the appraised value of the real estate offered as security and 
for a term not longer than ten years if the loan is secured by an amor
tized mortgage, deed of trust, or other such instrument under the terms 
of which the installment payments are sufficient to amortize forty percent 
or more of the principal of the loan within a period of not more than 
ten years, and 

b. The foregoing limitations and restrictions shall not prevent the 
renewal or extension of loans heretofore made and shall not apply to 
real estate loans which are insured under the provisions of the nationa:l 
housing act, as amended; 

c. Nor shall such limitations and restrictions apply to real estate 
loans which are guaranteed or insured by the administrator of veterans' 
affairs under the provisions of title III of the servicemen's readjust
ment act of 1944, as amended, otherwise known as the "G.I. Bill of 
Rights", when such loans fully comply with the provisions of that act 
as amended and with all regulations promulgated thereon; provided the 
amoun:t of such loans held at any one time shall not exceed in the ag
gregate twenty-five percent of the assets of such bank and provided 
further, that said loans shall be upon real estate located in Iowa or in 
the first two tiers of counties in bordering states adjoining Iowa. 

Provided, however, that no such loan shall be made upon any real 
estate located west of the one-hundredth meridian line. 

6. Federal reserve and land bank stock. An amount not exceeding 
ten percent of their capital stock and surplus in the capital stock of 
corporations chartered or incorporated under the provisions of section 
25a of the federal reserve act, approved December 24, 1919, (12 USC 
§§611-631), and a like amount in the capital stock of corporations organ
ized under the laws of this state for the purpose of extending credit to 
those engaged in agriculture and to agricultural organizations, and an 
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amount not in excess of fifteen percent of their capital stock and surplus 
in capital stock of any national mortgage association authorized under 
title III of the national housing act (12 USC §§1716-1723) approved 
June 27, 1934, or any amendments thereto, subject, however, to the 
approval of the superintendent of banking; provided that said invest
ments by savings banks shall in no event exceed in the aggregate twenty 
percent of the capital stock and surplus of said bank. 

7. Federal housing securities. In bonds and notes secured by mort
gage or trust deed insured by the federal housing administrator, and in 
debentures issued by the federal housing administrator pursuant to the 
national housing act, or amendments to said act, and in securities issued 
by national mortgage associations or similiar credit institutions now or 
hereafter organized under title III of the national housing act, or amend
ments to said act; but not exceeding twenty-five percent of the assets 
of the bank or trust company shall consist of such investments." 

526.28. "The provisions governing the investment of funds or capital, 
all money deposited therein and all gains and profits of savings banks 
shall apply with equal force and effect to all state banks and trust 
companies." 

526.32. "The directors of any savings bank, state bank or trust com
pany may set apart from its earnings, over and above expenses, a sur
plus fund to be maintained as such, separate and apart from earnings 
usually carried and designated as undivided profits, and which surplus 
fund shall not be drawn upon for the payment of expenses or dividends, 
except that it may be made use of as a stock dividend for increasing 
the capital of the bank. Such surplus shall be invested in the same 
manner as the capital of the bank, as provided in Section 526.25." 

The United States Public Housing Act of 1949 (P.L.171-81st Con
gress, approved July 15, 1949) provides for public housing agencies 
to be created under a State Housing Authority. A public housing 
agency is a governmental entity or public body, excluding the Public 
Housing Administration, which is authorized to engage in the develop
ment of low rent housing or slum clearance. Such agencies are 
organized by cities and other political subdivisions under a state 
housing authority law. Each local housing agency will issue bonds which 
will be obligations of the local issuing agency. The bonds will be se
cured by the income of the local agency. The Public Housing Adminis
tration is authorized to make commitments to the local agency for an 
annual contribution in such sums as are necessary to meet principal and 
interest obligations of the bonds after the income of the agency has 
first been applied. In carrying out the development of low rent housing 
or slum clearance, loans will be made to private concerns who will en
gage in such projects. 

The legislature of the State of Iowa has not enacted a housing 
authority law. Therefore projects under the public housing act of 1949 
cannot be undertaken in this state. Neither has the legislature amended 
the investment laws to authorize investment by banking institutions in 
bonds issued under this federal act. 

Your attention is invited to the prohibitive nature of the pertinent 
Iowa statute relating to investments by banks and trust companies. The 
statute prohibits investments except as expressly authorized. Examina-
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tion of the seven categories of investments set forth in Section 526.25 
of the Code, supra, discloses no category within which public housing 
agency bonds are included. A superficial reading of subparagraph 7 
may lead to a first impression that such bonds may qualify under that 
subparagraph. However it is to be noted that the bonds are not bonds 
secured by mortgage or trust deed insured by the Federal Housing 
Administrator nor are they debentures issued by the Federal Housing 
Administrator. Of course the bonds cannot be classed as securities 
issued by national mortgage associations or similar credit institutions. 

You are therefore advised that it is the opinion of this office that 
bonds issued by public housing agencies under the provisions of the 
United States Public Housing Act of 1949 are not legal investments 
for banking institutions chartered under the laws of the State of Iowa. 

July 12, 1951 

HIGHWAYS: Secondary road improvement--deposits to secure priority. 
In order to establish the priority in improvement of a secondary road 
as contemplated by section 311.7 of the Code, by the "subscribe and 
deposit" method, the deposit with the county treasurer must be in cash. 

Mr. Charles N. Pettit, County Attorney, Bloomfield, Iowa: In your 
letter of June 19th you state the following case in connection with the 
interpretation of Section 311.7, Code of Iowa. 

"Petitioners filed their petition prior to December 1, 1950, for the 
improvement by surfacing of a certain secondary road in Davis County, 
Iowa, in which said petition the petitioners stated that they desired to 
avail themselves of the provisions of said Section 311.7 whereby they 
are to subscribe and deposit with the County Treasurer an amount not 
less than 50% of the Engineer's estimated cost of surfacing said Sec
ondary Road and that the Board of Supervisors therefore should not es
tablish a special assessment district but shall accept said donations in 
lieu of an assessment and proceed to the improvement of said Secondary 
Road. 

The Engineer's cost of surfacing and report was duly filed in the 
County Auditor's office, and some of the petitioners now desire to comply 
with the provisions of Section 311.7 by depositing a promissory note 
and/or subscription agreement with the County Treasurer. By the terms 
of said subscription note, the amount of each petitioner's assessment is 
due upon completion by surfacing of said Secondary Road." 

The question is whether the language of Section 311.7 requires the 
petitioners to deposit cash with the County Treasurer or permits the 
deposit of something other than cash, such as a promissory note. You 
suggest that the significant words of the statute are "subscribe", "de
posit", and "donations". Reference to Words and Phrases with respect 
to these terms lends little clarification to the problem, but the examina
tion should not be limited to these terms alone. 

Consideration of the statute as a whole throws some light on the legis
lative intent. In this section of the statute the Legislature is setting 
up not merely an additional method for the improvement of the roads 
by the establishment of a secondary road assessment district, but a 
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means of establishing a priority with respect to the doing of the work 
requested in the petition. While the amendment to this section enacted 
by the 54th G. A., as House File 365, (ch. 106) to some extent limits 
this priority it does not destroy it, as_ will be seen from an examination 
of the opinion of the Attorney General's office dated June 22, 1951. 

This section of the statute establishes two methods by which priority 
may be acquired. The first involves the signing and filing of a peti
tion signed by "any owner or group of owners of not less than 75% of 
the lands adjacent to or abutting upon any secondary road or roads 
* * * * and for the assessment of not less than 50 per cent * * * * of 
the cost of such improving * * * * to the lands adjacent to, or abutting 
upon said road or roads * * * *." The selection of this method of es
tablishing a priority would leave the Board of Supervisors with all of 
the remedies for the collection of the cost of the improvement provided 
by our statutes for the collection of special assessments. 

The second method of establishing a priority provides that the owner 
or owners shall "subscribe and deposit with the county treasurer an 
amount not less than 50 per cent * * * * of the engineer's estimated 
cost of the surfacing of the road or roads included in said project * * * *." 
If the owner or owners were permitted to establish a priority by deposit
ing with the county treasurer their promissory notes or other undertak
ing to pay the county it would be limited in its attempt to collect the 
cost of the completed improvement to a suit upon the promissory note 
or such other undertaking to pay as might be given. It is not necessary 
to labor the point to demonstrate that such a remedy may be a very 
empty one, and that it would be empty in this case is confirmed by the 
fact that the attempt to establish a priority by the "subscribe and de
posit" method does not contemplate the establishment of a special as
sessment district. It is suggested that at this point the board of super
visors might find it impossible to retrace its steps and establish a special 
assessment district. 

In the one instance it would have to be supposed that the Legislature 
very carefully provided for the establishment of a special assessment 
district w:ith all of the incidents that inhere for the collection of the 
assessments made for the improvement as a prerequisite to the securing 
of the priority contemplated by this section of the statute, and in the 
other instance it would have to be supposed that the priority could be 
established by the petitioners on the filing of their simple and unsup
ported promise to pay. To give the statute this latter construction 
seems to this office to be an unwarranted perversion of Legislative 
intent. 

It is the conclusion of this office that in order to establish the priority 
contemplated by Section 311.7, Code of Iowa, 1950, by the "subscribe 
and deposit" method the deposit with the County TreasurElr must be in 
cash. Our conclusion in this respect is strengthened by the provision 
in the latter part of the section that "any balance then remaining of 
the funds provided by the sponsors shall be returned to them according 
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to their respective interests, providing all guarantees made by such 
sponsors have been fulfilled." If a naked promise to pay had been ac
cepted in lieu of cash it follows that there might be nothing to return 
even though the cost of the improvement is less than the estimate. 

July 16, 1951 

TAXATION: Bonds and interest thereon of public housing agencies. 
The bonds issued by public housing agencies under the United States 
Public Housing Act of 1949, are subject to ad valorem tax and the 
interest earned by such bonds is subject to state income tax. 
Mr. Ray E. Johnson, Chairman, State Tax Commission: Under date 

of July tenth you requested an opinion as to whether or not the interest 
earned on the bonds to be issued under the provisions of the United 
States Public Housing Act of 1949 is exempt from income tax under 
the laws of Iowa. You have also inquired as to whether or not such 
bonds are exempt from property tax. 

The United States Public Housing Act of 1949 (P.L. 171-81st Con
gress) approved July 15, 1949, provides for public housing agencies 
to be created under a state housing authority. A public housing agency 
is a public entity or public body, excluding the Public Housing Admin
istration which is authorized to engage in the development of low rent 
housing or slum clearance. These local public housing agencies cus
tomarily bear the name of the community within which they are lo
cated, are vested with the necessary powers to borrow money and incur 
debts, to raze blighted areas and to replace slums so eliminated with 
safe and sanitary housing facilities for the lowest income group. The 
bonds will be issued by local public housing agencies created under 
the laws of the various states and are authorized to co-operate with 
the federal government in carrying out the express policy of the agency. 
The bonds will be general obligations of the local agency and will be 
secured by the income of the local agency. The Public Housing Admin
istration is authorized to make commitments to the local agency for an 
annual contribution in such sums as are necessary to meet the principal 
and interest obligations of the bonds after the income of the authority 
has first been applied. 

The Legislature of the State of Iowa has not enacted a housing author
ity law and, hence, projects under the Public Housing Act of 1949 will 
not be undertaken in this state. 

There is no provision for exemption in the income tax law which 
would apply to the interest received on such bonds. The exemption pro
visions relating to the taxation of property contained in Section 427.1, 
subsection 2, is as follows: 

"2. Municipal and military property. The property of a county, 
township, city, town, school district or military company of the state 
of Iowa, when devoted to public use and not held for pecuniary profit." 

and paragraph 5 which is as follows: 

"5. Public securities. Bonds or certificates issued by any munici
pality, school district, drainage or levee district, river-front improve-
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ment commission or county within the state of Iowa. No deduction 
from the assessment of the shares of stock of any bank or trust com
pany shall be permitted because such bank or trust company holds such 
bonds as are exempted above." 
have no application. 

Our search has disclosed no express provision which would exempt 
the bonds from property tax or the interest received thereon from in
come tax. Forty-three states have adopted a housing authority act 
and of these Arkansas, Illinois, Missouri, Montana, Nevada, Ohio and 
Virginia did not extend exemption from local taxes to bonds issued under 
a housing authority act or interest received thereon. These bonds 
clearly are not federal obligations or obligation of any distinct federal 
agency. There is no provision of federal law which prohibits taxation 
by the State of Iowa of these bonds or the interest thereon. From our 
search we have discovered that the model law providing for the organ
ization of local public housing agencies contains a provision which 
leaves to the states the right to exempt from taxation such bonds if they 
so desire. 

We are of the opinion that the language employed by the Supreme 
Court of Iowa in re: Appeal of Dubuque Bridge Commission, 232 Iowa 
112 at page 133, is pertinent and controlling: 

"Our conclusion must be that since the Commission operates only 
under the authority granted by the act creating it, we must look to 
that act or to our Iowa statutes for any right to exemption from state 
or local taxation. Taxation is the rule, exemption the exception. We 
hold that the state law does not grant immunity. * * * * No burden 
on the federal government is created, and there is no substantial inter
ference with governmental powers by the imposition of a tax as other 
like property is taxed. * * * * ." 

You are, therefore, advised that the bonds issued by the public hous
ing agencies are subject to ad valorem tax and that the interest earned 
by such bonds is subject to the income tax under the laws of the State 
of Iowa. 

August 21, 1951 

COUNTIES: Director of social welfare serving as overseer of the poor. 
The county board of supervisors may not pay directly to the director 
of the county department of social welfare any compensation for serv
ices rendered as overseer of the poor without jeopardizing the said 
director's status as an employee of the state department of social 
welfare. 

Mr. Samuel 0. Erhardt, County Attorney, Ottumwa, Iowa: This will 
acknowledge receipt of your letter of July 27th in which you have sub
mitted the following: 

"The welfare director in Wapello County serves in the dual capacity 
of director of social welfare and overseer of the poor. 

"The Board of Supervisors, on recommendation of the Board of Social 
Welfare, has agreed to supplement his salary because of his duties as 
overseer of the poor. It is the feeling of the local boards that the di-
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rector's present salary does not provide sufficient compensation, con
sidering the duties he is expected to perform in administering the public 
assistance programs of Old Age Assistance, Aid to Dependent Children, 
Aid to the Blind, the Child Welfare Services program, and also in addi
tion, the county assistance and service programs. 

"The Board of Supervisors is interested in your opinion regarding 
the legality of salary supplementation for work performed as overseer 
of the poor." 

Under Chapter 251 of the 1950 Code of Iowa, the State Board of 
Social Welfare became vested with certain duties, among. which was 
the responsibility for supervising the administration of Emergency Re
lief funds through the various county poor funds. In carrying out this 
mandate, the State Board of Social Welfare ordered that its directors 
of social welfare within the county administer these relief funds. This 
is the historical basis for what is now commonly referred to as an "inte
grated" county. 

After the Emergency Relief funds were no longer available to the 
counties, under the provisions of Chapter 251, 1950 Code of Iowa, in 
many cases, by agreement, the directors continued to administer the poor 
fund of the county at the request of the county concerned. Under this 
system, the State Board bills the county for the amount of time the 
local director devotes to the poor fund activities. This billing is based 
upon the compensation paid to the local director by the State Board. 

Section 252.26 of the 1950 Code of Iowa provides that the compensa
tion of an Overseer of the Poor who administers the county poor funds, 
shall be fixed by the County Board of Supervisors. However, in those 
cases where the counties have requested the State Board to order the 
local director of the county department of social welfare to administer 
the county poor fund, the Board of Supervisors has agreed to pay the 
State Board for the services of the county director, at the rate agreed 
upon by the State Board and the County Board of Supervisors. This 
rate, as pointed out above, is tied in with the amount of compensation 
that the Director receives from the State Board. 

If Wapello County wishes to employ the individual who has hereto
fore served as the director of the Wapello County Department of Social 
Welfare, as the Overseer of the Poor of Wapello County, they may quite 
properly do so and fix his compensation under the provisions of Section 
252.26. However, it might be well to point out that the Directors of 
the county departments of social welfare are deemed to be state em
ployees, and because of this, they fall within the rules and regulations 
propounded by the Merit System Council of the State of Iowa. Rule 18 
of said regulations reads as follows: 

"No employee shall hold other public off~ce, or have .con~licting em
ployment while in the employ of the agencies. DetermmatiOJ?- ~f such 
conflict shall be made by the agency concerned and the Council. 

The Overseer of the Poor is a public office, so employment as such, 
would be tantamount to violating the above quoted rule and regulation. 
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This office concludes, therefore, that the Board of Supervisors of 
Wapello County may not pay directly to the Director of Wapello County 
Department of Social Welfare any compensation for services rendered 
without jeopardizing the said director's status as an employee of the 
State Board of Social Welfare. The director cannot be employed at the 
same time by both the Board of Social Welfare and the Board of Super
visors. 

August 23, 1951 

SCHOOLS AND SCHOOL DISTRICTS: County superintendent as 
employee-workmen's compensation. The county superintendent of 
schools, or other employees of the county board of education, is not 
an employee of the county and the county is not liable under the 
workmen's compensation act. Moreover the county board of education 
is not such an employer as is included within the terms of the act. 

Miss Jessie> M. Parker, Superintendent of Public Instruction; Atten-
tion R. A. Griffin, Legal Advisor: This will acknowledge receipt of 
yours of the 9th ult. in which you have submitted the following: 

"Under the statutes of Iowa the county board of education appoints 
a county superintendent and such other employees as are necessary to 
carry on the business of the county superintendent's office. Under this 
set-up, 

'Is the county superintendent of schools still a county official or an 
employee of the county? If an employee of the county, is the county 
liable for the injuries to the employees of the county board of education 
under the workmen's compensation law, or does this liability rest upon 
th~ county board of education?' " 

The county board of education is created by the 52nd General Assem
bly for the purpose of administering the county school system as part 
of the public school system of the state. Members of the said county 
board are required to be electors, and are elected by the electors of the 
county in accordance with the terms of Sections 273.4, 273.5, 273.6 and 
273.7, Code of 1950. The members are required to qualify by taking 
the oath required of county officers, but are not required to give bond 
and they serve without compensation. Its powers and duties in general, 
according to Section 273.12 relate to matters affecting the county school 
system, as a whole, rather than specific details relating to individual 
schools or districts. Among its specific powers, however, is the power 
and duty to appoint the county superintendent and fix his salary and rec
ommendation of the county superintendent to appoint an assistant county 
superintendent and such other supervisory, and clerical assistants, as are 
deemed necessary, and shall fix their salaries and duties. They have 
power to select a county attendance officer; approve the curriculum as 
recommended by the county superintendent; to purchase and provide 
such general school supplies, school board supplies, and other materials 
necessary to the conduct of its office; adopt rules and regulations 
deemed expedient; enforce all laws, and rules and regulations of the 
Department of Public Instruction for the transportation of pupils to 
and from public school in all school districts of the county; act with 
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the county superintendent as an appeal board in and for all school 
districts of the county, in all matters properly brought before it; co
operate with federal, state and CQUnty and municipal agencies; to con
sider the budget submitted by the county superintendent and certify 
the same to the board of supervisors; to audit all bills and claims, 
which, upon approval, shall be paid by the warrants of the county audi
tor upon the county board of education fund; all its regular employees 
shall be paid monthly by warrants drawn on the same fund. 

From the foregoing it seems quite clear that the county board of edu
cation is not a political subdivision and is not an entity that may sue 
or may be sued. It is not a person, firm, or corporation, and therefore 
not an employer within the terms of the workmen's compensation law. 
One section of that law, namely, Section 85.61, as amended by Chapter 
165, Acts of the 54th General Assembly, provides as follows: 

"In this and chapters 86 and 87, unless the context otherwise re
quires, the following definitions of terms shall prevail: 1. 'Employer' 
includes and applies to any person, firm, association, or corporation, 
state, county, municipal corporation, school district, and the legal rep
resentatives of a deceased employer. * * * " 

While Section 85.2 imposes compulsory participation by the state, 
county, municipal corporation, school district or city in the compensa
tion act, the county board of education and other like instrumentalities 
are not expressly included in the class of public corporations to be con
trolled by the workmen's compensation act. By its characteristics and 
its powers, in so far as its relations to the workmen's compensation 
act are concerned, it is comparable to a township. A township, like the 
county board of education, is'not expressly made subject thereto. While 
it was sought to be made in the case of Hop v. Brink, 205 Iowa 74, the 
Supreme Court said this: 

"It is obvious that the statuory duties of township trustees are many 
and varied, and that some of them are quasi judicial in nature, and 
others may be classified as executive or administrative. 

It may be noted, in passing, that this court has repeatedly held that 
a civil township is not a corporation, and cannot be sued. Austin West
ern Co. v. Township of Weaver, 136 Iowa 709. 

It may also be observed that the members of a board or council, acting , 
in a representative capacity, are not, in the absence of specific legal 
grounds, individually liable. Farmers' L. and Tr. Co. v. City of New
ton, 97 Iowa 502. 

In the instant case, it is obvious that the contract in question (which 
is not found in the record before us, but admitted to have been made) 
was entkred into between the plaintiff and the defendants for the bene
fit of Sherman Township. Such contract must be interpreted in the 
light of statutory provisions. The duties of the road superintendent 
are primarily supervisory, as his official title indicates. He is not a 
'road patrolman.' That office is also created and defined by statute, 
and the appointment to the office is made by the board of supervisors 
of the county. Section 4774 et seq. 

With these preliminary statements and observations in mind, we turn· 
to the basic and controlling question, which involves the interpretation 
of certain provisions of the Workmen's Compensation Law of Iowa. 
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Is a civil township an employer, within the definition of the act? Is 
a road superintendent an employee, within the meaning of the act? 
The act provides: 

'Where the employer and employee have not given notice of an elec
tion to reject the terms of this chapter, every contract of hire, express 
or implied, shall be construed as an implied agreement between them 
and a part of the contract on the part of the employer to provide, se
cure, and pay, and on the part of the employee to accept, compensation 
in the manner as by this chapter provided for all personal injuries sus
tained arising out of and in the course of employment.' Section 1377, 
Code of 1924. 

It is further provided (Section 1421) that the following definitions of 
terms shall prevail: 

'1. 'Employer' includes and applies to any person, firm, association, 
or corporation, state, county, municipal corporation, city under special 
charter and under commission form of government, school district, and 
the legal representatives of a deceased employer. 2.'Workman' or 'em
ployee' means a person who has entered into the employment of, or 
works under contract of service, express or implied, or apprenticeship, 
for an employer, except as hereinafter specified. 3. The following 
persons shall not be deemed 'workmen' or 'employees': * * * c. An in
dependent contractor. d. A person holding an official position, or 
standing in a representative capacity of the employer, or an official 
elected or appointed by the state, county, school district, municipal cor
poration, city under special charter or commission form of government.' 

Did the legislature, by omitting to include townships, intend that 
such townships as employers should not be within the scope of the 
chapter? Every other body politic within the state having authority to 
employ labor has been included within the terms used. It would be but 
a fiction to bring a civil township under the term of 'municipal corpo
ration,' for the simple reason that it is not a corporation. It is an un
incorporated civil district, created by the county for governmental pur
poses. The township acts through its board of trustees, whose powers 
are defined by statute. Clearly, the township is not a governmental 
employer, upon whom the compensation act is made obligatory. Section 
1362, Code of 1924. Nor does the township fall within the definition of 
employer, since is is not a person, firm or association." 

We conclude therefore as follows: 

1. That the County Board of Education is not an employer within 
the terms of the workmen's compensation act. 

2. The superintendent, or other employees of the County Board of 
Education, not being employees of the county, the county is not liable 
under workmen's compensation act. 

August 30, 1951 

BEER: State permit-pardon following conviction of a felony. Con
viction of a felony or indictable misdemeanor will not, by itself, be 
sufficient to cause the state permit board to revoke a beer permit, 
where the licensee has been granted a full pardon and restoration to 
all the rights, privileges, and immunities of citizenship. 

Mr. Clark 0. Filseth, County Attorney, Davenport, Iowa: This will 
acknowledge receipt of your letter of recent date in which you have sub
mitted the following: 
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"It is my understanding that your office has ruled that in the event 
the holder of a Class 'B' beer license has been convicted of a felony or 
an indictable misdemeanor that such conviction would be grounds for 
the State Permit Board to revoke his State Permit to sell beer and that 
his beer license would also be revoked. 

I have had presented to me a situation where the holder of such per
mit was convicted of a felony in Federal Court in about '32 or '33 and 
that subsequently and about in the year 1940 a Presidential Pardon was 
issued restoring to this person the full rights of citizenship. 

This person has been a good law-abiding citizen during these years 
since his conviction: 

My question is whether or not the fact that he has been extended a 
Presidential Pardon would in any way have any effect on the duty of 
the State Permit Board to revoke his license on the grounds that he has 
been convicted of a felony." 

In reply thereto we wish to call your attention to the case of Slater 
v. Olson, which is found in 230 Iowa 1005: 

"Stiger, J.-Section 5701, Code 1939, designates the qualifications 
required of employees. under civil service. The section reads in part 
as follows: 

'5701 Employees under civil service-qualifications,·* * * In no case 
shall any person be appointed or employed in any capacity in the fire 
or police department, or any department which is governed by civil 
service, unless such person: * * * ' 

2. Is of good moral character; 

* * * 
5. Has not been convicted of felony.' 

On January 5, 1934, plaintiff was convicted of larceny of a motor ve
hicle in Polk County, Iowa. On January 25, 1935, he was granted a 
full pardon by the Governor which restored him to all his rights "of citi
zenship. 

On September 19, 1940, plaintiff filed his application with the Civil 
Service Commission of Des Moines for the position of Assistant Smoke 
Inspector. 

Prior to the date set for the civil service examination, plaintiff was 
notified by the commissioner that his application was rejected because 
of his failure to meet the requirements of section 5701, subsection 5, 
that is, because he had been convicted of a felony. 

Plaintiff, in the certiorari proceeding, stated that he had been granted 
a full pardon and restoration to all the rights, privileges and immuni
ties of citizenship which were forfeited by reason of his conviction; that 
the Des Moines Civil Service Commission exceeded its jurisdiction in 
denying plaintiff the right to take the examination and that paragraph 
5 of section 5701 is unconstitutional as being a limitation upon a re
striction of the pardoning power exclusively vested in the governor of 
the state by both constitutional and statutory provisions. 

The trial court sustained the writ of certiorari on the following 
grounds: 

'(a) The Civil Service Commission, in denying plaintiff the right 
to take the civil service examination, exceeded its jurisdiction, authority 
and power. 
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(b) That paragraph 5, section 5701, Chapter 289, Code of Iowa 
(1939) is an unlawful invasion of the pardoning power conferred on 
the Governor of Iowa by Article IV, Section 16 of the Constitution of 
this state, and can not be sustained." 

Section 16, Article IV of the Constitution of the State of Iowa vests 
in the i"Overnor the exclusive power to grant pardons after conviction. 

We are not concerned on this appeal whether the legislature acted 
wisely in enacting subsection 5 of Section 5701, which, in effect, pro
vides that a prior conviction conclusively establishes the bad moral 
character of the applicant or whether it violates the constitutional pro
hibitions against the passage of a bill of attainder or ex post facto law, 
or with its application, to a person who has been convicted of a felony 
but has not received a pardon. 

(1) The sole issue presented by this appeal is whether paragraph 5 
of section 5701 constitutes an encroachment by the legislature upon the 
exclusive constitutional power to pardon lodged in the chief magistrate 
and the decision of the issue rests primarily upon the legal effect of a 
pardon on the status of a person convicted of a felony. 

In State v. Forkner, 94 Iowa 1, 18, 62 N. W. 772, 777, 28 L.R.A. 206, 
212, the opinion states: 

'No doubt a pardon, in its strict sense, contemplates a remission of 
guilt, both before and after a conviction. Ex parte Wells, 18 How 309; 
Ex parte Garland, 4 Wall 333; 4 Blackstone, Comm. 316.' 

In Ex parte Garland, 4 Wall (71 U.S.) 333, 380, 18 L. Ed. 366, 371, 
the opinion states: 

'If granted before conviction, it prevents any of the penalties and 
disabilities consequent upon conviction from attacking; if granted after 
conviction, it removes the penalties and disabilities, and restores him 
to all his civil rights; it makes him, as it were, a new man, and gives 
him a new credit and capacity.' 

-It is now accepted doctrine that a full pardon absolves a party from 
all legal consequences of his crime. Osborn v. United States, 91 U. S. 
47 4, 23 L. Ed. 388. 

'Amnesty or pardon obliterates the offense, it is true, at least to such 
extent that for all legal purposes the one-time offender is to be relieved 
in the future from all its results; but it does not obliterate the acts 
themselves. It puts the offender in the same position as though what 
he had done never had been unlawful;' etc. United States v. Swift, 186 
F. 1002, 1016.' 

The case of People v. Biggs, 9 Cal. 2d 508, 71 P. 2d 214, holds a legis
lature has the power to impose a heavier penalty on account of a prior 
conviction although the offender has received a pardon. However, the 
court, in the course of its opinion, states it is universally established 
that a pardon exempts the individual from the punishment which the 
law inflicts for the crime which he has committed; and, generally speak
ing, it also removes any disqualifications or disabilities which would 
ordinarily have followed the conviction. We do not approve the state
ment in the case of Ex parte Garland, 71 U. S. 333, supra, that the 
effect of a full pardon is to make the offender 'a new man' that 'in the 
eyes of the law the offender is as innocent as if he had never committed 
the offense' because of the broad implications that may be attributed 
to them. The statements have been approved by some courts, but are 
strongly disapproved by many authorities. See People v. Biggs, supra; 
Beck v. Finegan, 3 N.Y.S. 1009; U.S. ex rel Palermo v. Smith, 17 F 2d 
534, and generally on the effect of a pardon, 46 C. J. 1192, section 32, 
and cases cited. 
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(2) We do hold however, that a full pardon granted after convic
tion contemplates, as stated in State v. Forker, 94 Iowa 1, 62 N. W. 
772, supra, a remission of guilt, 'both before and after conviction, for
gives the offender and relieves him from the results of the offense, re
lieves not only from the punishment which the law inflicts for the 
crime but also exempts him from additional penalties and legal con
sequences in the form of disqualifications or disabilities based on his 
conviction. Undoubtedly the legislature may prescribe qualifications 
for office but the power must be exercised subject to the right of the 
pardoned man to be exempt from additional disabilities or disqualifica
tions imposed because of the conviction. When, through the power of 
the pardon, the doors of the penitentiary opened to plaintiff, he took 
his place in society with all his civil rights restored entitled to start 
life anew unburdened of the onus of his conviction. 

(3) The Constitution vests the pardoning power exclusively in the 
governor, and, because of the division of the powers of government by 
section 1, Article III of the Constitution, neither the judiciary nor the 
legislature may interfere with or encroach upon this constitutional 
power lodged in the chief executive of the state. Section 5701, subsection 
2, provides that one of the qualifications of civil service employment is 
a good moral character. Subsecton 5 of said section disqualifies a per
son from employment under civil service solely because he has been con
victed of a felony. The result is that it establishes a conclusive pre
sumption that a person who has been convicted of a felony is not of good 
moral character and imposes legal consequences and disabilities because 
of the conviction for which plaintiff was exempted by the pardon, 
which, as stated, not only removed the statutory penalties prescribed 
for the crime of larceny, but also prevented other disabilities and penal
ties from attaching because of the fact of conviction. 

To interpret subsection 5, section 5701, as applicable to one who has 
received a full pardon would render it unconstitutional as a clear en
croachment by the legislature upon the pardoning power of the chief 
magistrate. 

While the pardon did not, of itself, conclusively restore the character 
of the plaintiff, and although the acts done by him were not obliterated 
by the pardon they were purged of their criminality and plaintiff was 
entitled to an opportunity of proving to the commission that, although 
he committed the acts resulting in his conviction, he is now a man of 
good moral character. In this connection, we deem it appropriate to 
quote the language of Tennyson, presented to us by counsel for plaintiff. 
'I hold it true * * * that men may rise on stepping-stones of their dead 
selves, to higher things.' " 

We wish to call to your attention that this decision of the court was 
based on facts where a full pardon and restoration to all rights, privi
leges and immunities of citizenship, which were forfeited by reason of 
his conviction, was given to the defendant. 

There are many forms of pardons. Many of them containing clauses 
to the effect that the pardon was not granted by reason of innocence 
or that it should not be construed as a remission of guilt or forgiveness 
of the offense, and other clauses specifying that said pardon should not 
operate as a bar to greater penalties for second or subsequent convic
tions. And because of the language used in many of the pardons granted 
by the President of the United States, or Governors of the various 
states, each pardon should be scrutinized to see whether or not the same 
was a full pardon without reservations. 
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We conclude therefore that if a person is granted a full pardon and 
restoration to all the rights, privileges and immunities of citizenship, 
which were forfeited by reason of his conviction of a felony or an in
dictable misdemeaner that such conviction, by itself, would not be suf
ficient cause for the State Permit Board to revoke the class "B" permit 
license to sell beer. 

September 6, 1951 

SCHOOLS AND SCHOOL DISTRICTS: City limits changed-change in 
district boundaries. Chapter 110, Acts 53rd General Assembly was 
not included in the repeal by section 3, chapter 94, Acts 54th General 
Assembly. 

Miss Jessie M. Parker, Superintendent of Public Instruction; Attention 
Paul F. Johnston, Director Administration and Finance: We refer 
herein to your request for official opinion concerning the act of the 54th 
General Assembly, Senate File 203, (ch. 94) which. became effective 
March 30, 1951. You state, 

"Section 3 of Senate File 203 reads as follows: 

'Sec. 3. Section four (4), chapter one hundred fifty (150), Acts of 
the fifty-second (52nd) general assembly is hereby repealed and the 
following enacted: "The county board of education shall prepare and 
approve tentative plans for reorganization of school districts within 
the county after consultation with the bo·ards of the various districts in 
the county and the state department of public instruction. Within 
ten (10) days after the county board has approved their tentative plan 
they shall file such plan with the state department of public instruction. 
Any proposal for merger, consolidation or boundary change shall first 
be submitted to the county board of education for approval before being 
submitted to the affected districts at an election. Such proposal shall 
in no way interfere with the countywide plan for reorganization which 
has been approved by the county board.' 

Section four, chapter 150, Acts of the Fifty-second General Assembly, 
reads as follows: 

'From the effective date of this act until June 30, 1953, no new school 
districts may be formed, nor shall any school district boundary be 
changed either by consolidation, merger or otherwise under the laws of 
this state, except under the provisions of this chapter.' 

Further Chapter 110, section one, Acts of the Fifty-third General 
Assembly, reads as follows: 

'Section four (4). of chapter one hundred fifty, Acts of the Fifty
second General Assembly is hereby amended by adding thereto the fol
lowing: 'The provisions of this section shall not apply when any city 
or town of the first or second class having therein an independent school 
district, extends its corporate limits so as to include the whole or a part 
of a contiguous school district. In such cases the boundaries of the 
districts may be changed by concurrent action of the boards of directors 
of the affected districts so that all or a part of the territory included 
within the boundaries of such city, so extended, shall become a part of 
the independent school district therein. The concurrent action of the 
boards to become effective shall have the approval of the county board 
of education and the state department of public instruction.' 
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The specific question which we would like to have answered is as 
follows: 

When the Fifty-fourth General Assembly repealed section four ( 4) 
of Chapter 150, Acts of the Fifty-second General Assembly, did it also 
repeal Chapter 110, Acts of the Fifty-third General Assembly, which 
was an amendment to section four ( 4) of Chapter 150, Acts of the 
Fifty-second General Assembly, or is said Chapter 110 still in full force 
and effect?" 

In reply to the foregoing we would advise you as follows: 

Section 4 of Chapter 150, Acts of the 52nd General Assembly, quoted 
in your letter, is a suspension of the power to form any school districts 
or change school districts' boundaries under the laws of the State, ex
cept under the provisions of said Chapter 150, Acts of the 52nd General 
Assembly. Subsequent thereto the 53rd General Assembly, by Chapter 
110, Section 1, amended the foregoing Section 4, Chapter 150, Acts of 
the 52nd General Assembly, by adding thereto the provisions set forth 
in your letter, which provisions bestowed upon school districts, within 
the terms thereof, a power to change boundaries in the manner therein 
provided, notwithstanding the suspension of such changes by the 
provisions of Section 4 of Chapter 150, Acts of the 52nd General As
sembly. The situation then is this: 

The 54th General Assembly, by Senate File 203, now Chapter 94 of 
the 54th General Assembly, specifically repealed Section 4, Chapter 150, 
Acts of the 52nd General Assembly, and enacted a substitute therefor. 
However, the amendment to the said Section 4 of Chapter 150, Acts of 
the 52nd General Assembly, was not repealed. In that situation the 
following principles of law control: 

"511. Presumptions-In General. It will be presumed that the legis
lature, in enacting a statute, acted with full knowledge of existing 
statutes relating to the same subject; and where express terms of re
peal are not used, the presumption is always against an intention to 
repeal an earlier statute, unless there is such inconsistency or repug
nancy between the statutes as to preclude the presumption, or the later 
statute revises the whole subject matter of the former. 

512. Express Repeal. Where a statute expressly repeals specific 
acts, there is a presumption that it was not intended to repeal others 
not specified. In such case there is an implied approval of the statutes 
not specified, as well as evidence of an intention to leave them undis
turbed, and the doctrine of implied repeal does not apply. However, a 
repeal of all but one of a number of statutes of one purport has been 
held an implied repeal of the one, which was evidently omitted because 
overlooked. 

Repeal of sections. The specification of certain sections in an act 
as repealed is equivalent to a declaration that remaining sections shall 
continue in force, unless they are absolutely inconsistent with the repeal
ing act, or a general intent to effect a further repeal is otherwise man
ifested." (Sections 511 and 512, 59 C.J. 909, title 'Statutes') 

In another aspect of this situation a like result is reached. It will 
be noted that Chapter 110, Acts of the 53rd General Assembly, which 
was not specifically repealed, amended Section 4 of Chapter 150, Acts 
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of the 52nd General Assembly, by making provisiOn for a merger or 
consolidation by change of boundary where the limits of a city have 
been extended. This provision is a wholly, new, original and affirma
tive authorization disconnected in its entirety from the language and 
the purpose of Section 4, which is amended. To that situation 59 C. J., 
Para. 549, :spoke as follows: 

"Amended Act. Ordinarly a repeal of a statute which has been 
amended operates on and carries with it, the amendment, at least 
where the amendment merely enlarged and extended the provisions, and 
did not affect the identity, of the original statute; but it is otherwise 
where the repealing statute expressly saves amendments, or where a 
so-called amendatory act is in reality affirmative and original in its 
character. Also, where a section of a statute is amended, and after
ward such section, 'as amended,' is repealed, the original section, and 
not the amendment merely, is repealed. It has been both affirmed and 
denied that an amendment and reenactment which omits a former amend
ment is a repeal thereof." 

The case of State v. Young, 9 S.E. 355, 358, states the same rule of 
law where the situation herein exists. There it is said: 

"But it is earnestly insisted that, if there was no implied repeal here, 
there was an indirect repeal, based on the doctrine that the repeal of 
an act necessarily carries with it all 'amendments' made to said act, 
and that therefore the act of 1807, being, as stated in its title, an 
'amendment' of the act of 1768, fell with the latter act when it was 
repealed. We know of no inexorable rule of law which peremptorily 
requires that every act which is entitled as 'an amendment' to a former 
act must therefore be carried back and 'ingrafted' upon that act, so as 
to become part and parcel of it, for all purposes. It is well settled that 
the title is no part of the act. 'There is nothing in a name.' It seems 
to have been the practice formerly to incumber the titles of acts by 
repeating fully the formal titles of former acts upon the same subject. 
The question must always be one of intention, to be reached by consid
ering the character and objects of the acts. As stated by Mr. Endlish, 
(section 294) 'But even where the amendment merges portions of the 
original act in the new provisions, so that, from the time of the amend
ment, the whole force of the enactment, as to transactions subsequent 
to it, rests upon it, the old act retaining no vitality distinct from the 
new one, it may be referred to as controling past transactions, and 
even an amendment of an act 'so as to read' in a prescribed way has 
no retroactive force, but is to be understood as enacted when the 
amendment takes effect.' * * * We think that the act of 1807, although 
entitled as 'an amendment to an amendment', was in its provisions af
firmative and original. It was upon an important subject, which the 
legislature, in accordance with its duty, always claimed the right to 
control. It has stood upon the statute book as the existing law, unchal
lenged for nearly a century, and we do not see anything in the law 
which requires the court to declare that it has been repealed, either in
tentionally or by implication, or indirectly by the operation of a fixed 
Procrustean rule, as to the effect of amendments, leaving the whole 
subject absolutely 'derelect,' as to any legislative regulation or control. 
We think the act is of force, and that makes it unnecessary to consider 
the other exceptions." 

We are of the opinion, therefore, that in the situation presented, 
Chapter 110, Section 1, Acts of the 53rd General Assembly, survives 
the repeal of Section 4, Chapter 150, Acts of the 52nd General Assem
bly, and such Chapter 110 is still in full force and effect. As a result 



62 

therefore, of the foregoing, and the holding of the survival of Section 1, 
Chapter 110, 53d General Assembly, the said statutes as codified ap
pear as follows : 

"The county board of education shall prepare and approve tentative 
plans for reorganization of school districts within the county after 
consultation with the boards of the various districts in the· county and 
the state department of public instruction. Within ten (10) days 
after the county board has approved their tentative plan they shall 
file such plan with the state department of public instruction. Any 
proposal for merger, consolidation or boundary change shall first be 
submitted to the county board of education for approval before being 
submitted to the affected districts at an election. Such proposal shall 
in no way interfere with the countywide plan for reorganization which 
has been approved by the county board." 

"The provisions of this section shall not apply when any city or 
town of the first or second class having therein an independent school 
district, extends its corporate limits so as to include the whole or a 
part of a contiguous school district. In such cases the boundaries of 
the districts may be changed by concurrent action of the boards of di
rectors of the affected districts so that all or a part of the territory in
cluded within the boundaries of such city, so extended, shall become 
a part of the independent school district therein. The concurrent action 
of the boards to become effective shall have the approval of the county 
board of education and the state department of public instruction." 

October 2, 1951 

COUNTIES: Official newspapers-population change of after selection 
of number. In the selection of official newspapers for a county the 
official population of the county at the time of selection, to-wit: Janu
ary first, fixes the power of the board in determining the number for 
the ensuing year. A later change in official population gives no power 
in the board to alter such determination during that year. 
Mr. Charles D. Riter, County Attorney, Rock Rapids, Iowa: We have 

yours in which you have submitted the following: 

"By the 1940 Census, Lyon County had a population in excess of 
15,000. Under the 1950 census figures recently certified by the Sec
retary of State, Lyon County has a population of less than 15,000. 
At the January, 1951, session of the Board of Supervisors of Lyon 
County, three newspapers were selected to publish the official pro
ceedings for the ensuing year in compliance with Sections 349.1 and 
349.3 of the Code of Iowa for 1950. 

Would you please advise whether the three newspapers as above se
lected may continue publication, and be compensated for the year 1951, 
or if the Board of Supervisors must immediately make a new selection 
of newspapers to be effective from the date of the certification @f the 
1950 census until January 1, 1952, such selection being limited to two 
newspapers." 

In reply thereto we advise as follows: 

Section 349.1 bestows on board of supervisors the power and duty of 
selecting newspapers in which official proceedings shall be published 
in the following terms: 

"The board of supervisors shall, at the January session each year, 
select the newspapers in which the official proceedings shall be pub
lished for the ensuing year." 
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The number of such newspapers is determined according to the formula 
set up in Section 349.3 in terms as follows: 

"The number of such newspapers to be selected shall be as follows: 

1. In counties having a population of less than fifteen thousand, 
two such newspapers, or one, if -there be but one published therein. 

2. In counties having a population of more than fifty thousand, di
vided into two divisions for court purposes, three such newspapers in 
each such division, not more than two of which shall be published in the 
same city or town. 

3. In counties having a population of less than fifty thousand, di
vided into two divisions for court purposes, two such newspapers in 
each such division. 

4. In all other counties, three such newspapers, not more than two 
of which shall be published in the same city or town." 

It now appears that at the January session in 1951 at which time 
the three newspapers were selected to publish official proceedings the 
population of Lyon County exceeded 15,(){)0. The 1950 census of Lyon 
County certified by the Secretary of State fixes the population of Lyon 
County at less than 15,000, and therefore if selection were to be made 
at this time, the Board is empowered to select only two newspapers 
instead of three for the publication of official proceedings. Accordingly, 
bearing in mind the foregoing two sections, the population of a county 
at the time of selection, to-wit: January of each year, fixes the power 
of the Board in determining the number of such papers. The designa
tions, when made, are made for the year (Sec. 349.1) 1 and there is 
neither express, nor implied intention in the statute to terminate such 
designation prior to the end of the year of appointment. 

We are of the opinion, therefore, that in designating the number of 
official newspapers at the January session of the Board of Supervisors, 
accordng to the population limitations fixed by Section 349.3, the power 
of the Board to change the number of such newspapers by reason of 
a change in the population of the county is exhausted. 

October 11, 1951 

COUNTIES: Township officers salaries--change in population certified. 
Changes in the populations of townships as affecting salaries of jus
tices of the peace and constables are effective on the day that the 
Secretary of State publishes the official census of counties, cities, and 
towns as provided by law. 

Mr. Clyde E. Herring, County Attorney, Des Moines, Iowa,· Attention 
Allan R. Shepherd, Assistant County Attorney: This will acknowledge 
receipt of yours of the 5th ult., supplemented by a letter of the 6th. 
Your letter of the 5th ult. sets out the situation as follows: 

"Two Justices of the Peace and two Constables in this County have 
submitted claims for increased salaries under the provisions of Chapter 
205 of the Laws of the 54th General Assembly, amending Section 601.131 
of the 1950 Code to increase such salaries for townships having a popu-
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lation of more than ten thousand people. The claim is made that the 
township in question showed an increased population of more than 
ten thousand under the 1950 census. We expect similar claims from 
other townships, based on increased population as shown by the 1950 
census. 

Sections 26.2 and 26.3 of the 1950 Code direct the Secretary of State 
to procure, from the Federal Authorities, a report of the census of 
the State by counties, cities and towns and to publish such report. 
Two opinions of the Attorney General, appearing on pages 808 and 
809 of the opinions for 1919 and 1920 and pages 83 and 84 of the 
opinions for 1925 and 1926, hold that changes of pay of county officers, 
based on changes of population, take effect from and after such publi
cation. Broyles versus Mahaska County, 213 Iowa 345, holds as to a 
township officer, that the population of the township, which appeared 
to be identical with a city, was fixed as of the date the Secretary of 
State certified to a report of the 1925 Iowa census. This opinion is 
based, in part, on some statutes which were repealed by the 45th Gen
eral Assembly. 

We cannot find any provision in the Code as to when changes in the 
population of a township become effective. We understand that the 
Secretary of State procured a report from the Federal Authorities as to 
the 1950 census as to counties, cities, and towns and published this re
port pursuant to Code Section 26.3, July 23, 1951. This report did not, 
however, contain any information as to the population of townships. 
Today, we were advised further, by an obliging lady in the Secretary 
of State's office, that that office, on August 27, 1951, received a pam
phlet from the Federal Bureau of the census, released August 12, 1951, 
showing the population of the townships. 

Will you kindly review this information and any other information 
you may have at your disposal and advise us when our County Auditor 
may start issuing warrants for increased salary to township officers, 
based on census figures shown in the 1950 census?" 

In reply to the foregoing we advise as follows: 

The increases for which justices of the peace and constables are now 
making claim are authorized by Chapter 205, Acts of the 54th General 
Assembly. This chapter is an amendment to section 601.131, Code 1950. 
That section as amended by the foregoing Chapter 205 is now codified 
as follows: 

"601.131 Accounting for fees-compensation. 

1. Justices of the peace and constables in townships having a popu
lation of ten thousand or more shall pay into the county treasury all 
criminal fees collected in each year. 

2. Justices of the peace and constables in townships having a popu
lation of under ten thousand shall pay into the county treasury all crim
inal fees collected in each year in excess of the following sums: 

(a) In townships having a population of four thousand and under 
ten thousand, justices one thousand two hundred dollars plus an amount 
equal to fifty per cent of fees collected in excess of one thousand two 
hundred dollars; constables eight hundred dollars. 

(b) In townships having a population of under four thousand, jus
tices one thousand two hundred dollars plus an amount equal to fifty 
per cent of fees collected in excess of one thousand two hundred dollars; 
constables six hundred twenty-five dollars. 
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(c) In addition they shall pay into the county treasury all criminal 
fees collected in proceedings in townships other than that in which they 
were elected. 

3. In townships having a population of ten thousand or more, justices 
of the peace and constables shall receive in full compensation for their 
services performed in criminal cases during the year, the following 
sums which shall be paid monthly out of the county treasury; 

(a) In townships having a population of forty thousand or more, 
justices thirty-three hundred seventy-five dollars; co11stables twenty
eight hundred twelve dollars and fifty cents. 

(b) In townships having a population of twenty-eight thousand and 
under forty thousand, justices twenty-eight hundred twelve dollars and 
fifty cents; constables twenty-two hundred fifty dollars. 

(c) In townships having a population of twenty thousand and under 
twenty-eight thousand, justices twenty-two hundred fifty dollars, con
stables eighteen hundred seventy-five dollars. 

(d) In townships having a population of ten thousand and under 
twenty thousand, justices eighteen hundred seventy-five dollars; con
stables fifteen hundred dollars. 

4. Justices and constables in all townships having a population of 
ten thousand and over shall retain such civil fees as may be allowed by 
the board of supervisors, not to exceed five hundred dollars per annum, 
and in townships having a population over fifty thousand, not ·to exceed 
one thousand dollars per annum for expenses of their offices actually 
incurred, and shall pay into the county treasury all the balance of the 
civil fees collected by them." 

This section, in its several salary provisions, fixes the salaries of jus
tices and constables on the basis of population. The legislature has 
provided a method of determining the population of townships by the 
provisions of section 4.1, subsection 26, in terms as follows: 

"4.1 Rules. In the construction of the statutes, the following rules 
shall be observed, unless such construction would be inconsistent with 
the manifest intent of the general assembly, or repugnant to the con
text of the statute; * * '-' 

26. Population. The word 'population' where used in this code or 
any statute hereafter passed, shall be taken to be that as shown by 
the last preceding national census, unless otherwise specially provided." 

Correlating the word "population" as it appears in section 601.131, 
and the above numbered section 4.1, subsection 26, defining the word 
"population", leads to the conclusion that the salaries fixed for justices 
of the peace and constables under the provisions of section 601.131, as 
amended, are fixed by the census of townships as shown in the 1950 
national census. The official 1950 census of the townships of Iowa is 
in the possession of the Secretary of State of Iowa. Certification to 
the several counties of the 1950 population of the several townships of 
the state may be made by the Secretary of State as shown by such 
1950 census without charge. Salary adjustments authorized by the 54th 
General Assembly shall be effective from the 23rd of July, 1951, such 
being the date when the Secretary of State certified and published the 
official census of counties, cities and towns, as certified to him by the 
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proper federal agency. Chapter 26 of the 1950 Code, providing for cer
tified, or certified and published official census is not applicable to 
the situation. The difference between Section 4.1, subsection 26 and 
Section 26.6, Code 1950, and their respective applicability, is explained 
in State v. Seaton, 191 Iowa 81, 83, where in referring to those sections 
then designated as subsection 26 of Section 48, Code 1897, and Section 
177-c of the 1913 Supplement to the Code, it is said: 

"Section 177 ef the Code appears in the chapter relating to the cen
sus. Therefore, in the construction of statutes, the word 'population' 
must be taken to refer to the number of inhabitants as shown by the 
last preceding state or national census, unless it is otherwise specifi
cally provided therein. Subdivision 26 of Section 48 of the Code and 
Section 177-c of the Supplement do not relate to the same matter. The 
former, as stated, defines the meaning of the word 'population' as it is 
to be applied in the construction of statutes; whereas the portion of 
Section 177-c quoted provides that the population of any city, county, 
or town shall be determined by the last certified, or certified and pub
lished, official census, whether the same be state or national. One re
lates to the construction of statutes, and the other creates a rule of evi
dence. They are not in any sense in conflict, and subdivision 26, Sec
tion 48, was not repealed by implication by either Chapter 8, Acts of 
the Thirtieth General Assembly, or Chapter 3, acts of the Thirty-fourth 
General Assembly." 

October 11, 1951 
HIGHWAYS: Farm-to-market road right of way-payment from sec

ondary road funds-reimbursement. Where a county has advanced 
money out of the secondary road fund to expedite acquisition of right 
of way for a farm-to-market road it may be reimbursed from the 
farm-to-market road funds. 
Mr. K. L. Hart, Auditor, Iowa State Highway Commission: You 

have invited my attention to Sec. 310.22, Code of Iowa, 1950, (formerly 
Sec. 310.22, Code of Iowa 1946, as amended by Sec. 8, Chap. 127, Acts 
of the 53rd G. A.) and to the Attorney General's opinion of May 3, 
1939, found in Opinions of the Attorney General 1940 at page 208, as 
well as unofficial memorandum opinions dated May 18, 1948, Jan. 25, 
1949, and Jan. 16, 1951, respectively. You are concerned as to whether 
the Highway Commission may reimburse a county out of farm-to
market funds for the purchase of right of way where the county has 
acquired the land and in order to avoid delay and take immediate pos
session of the right of way has advanced the money out of the secondary 
road fund. 

Whatever may have been the position as expressed in the opinions 
heretofore referred to, it should be observed that both the 53rd and the 
54th General Assemblies have made substantial changes in the applicable 
statutory law. 

Sec. 310.22 as it appeared in the Code of 1946 read as follows: 

"Right of way for farm-to-market road projects under this chapter 
may be acquired by the county. However, the county board may request 
the state highway commission to acquire such right of way and in such 
event such right of way shall be paid for out of the county's allotment 
of the farm-to-market road fund." 



67 

Sec. 8, Chap. 127, Acts of the 53rd G.A., changed the word "such" 
to "either" and the word "shall" to "may" in the last sentence of the 
section, so that it now reads: 

"Right of way for farm-to-market road projects under this chapter 
may be acquired by the county. However, the county board may request 
the state highway commission to acquire such right of way and in 
either event such right of way may be paid for out of the county's al
lotment of the farm-to-market road fund." 

It is probable that this change in language was made for the purpose 
of avoiding the construction previously placed on the statute by the At
torney General's office in the opinion referred to above. 

Without repealing the section of the statute last referred to Sec. 14, 
Chap. 103, Acts of the 54th G.A., provided with reference to the pur
chase or condemnation of the right of way the following procedure: 

"Proceedings for the condemnation of land for any highway shall be 
under the provisions of chapter four hundred seventy-one (471) and 
chapter four hundred seventy-two ( 472), Code 1950, or as said chapters 
may be amended. 

Provided that, in the condemnation of right of way for secondary 
roads, the board of supervisors may proceed as provided in sections 
three hundred six point fifty-Qne (306.51) to three hundred six point 
fifty-nine ( 306.59), both inclusive, and three hundred six point sixty-one 
(306.61), Code 1950." 

A farm-to-market road is, of course, only a specialized type of sec
ondary road and the county board of supervisors therefore still has the 
right if it elects to proceed by the somewhat obsolete method of appraisal 
provided by the sections of Chap. 306, above referred to, or under the 
power of eminent domain established and prescribed by Chaps. 471 arid 
472 Code of Iowa 1950. 

There seems to be no question that regardless of the method of acqui
sition payment could be made in the first instance out of the county's 
allotment of the farm-to-market road fund. The only remaining ques
tion is whether if the initial payment has been made from the secondary 
road fund, as distinguished from the farm-to-market road fund proper, 
the county can subsequently be reimbursed for such -a payment. It is 
the opinion of this office that such reimbursement can properly be 
made since the expenditure could have been incurred out of this fund in 
the first instance. 

By far the better procedure would be to present the claim in the first 
instance for payment out of farm-to-market funds, but if the necessity 
for prompt action makes it desirable to make the payment in the first 
instance out of the county's secondary road fund the claim for reimburse
ment should follow promptly. It should not be permitted to accumulate 
over a period of years and presented for payment at a time when the 
balance in the allotment of farm-to-market funds to the particular 
county may have materially altered. Delay imposes additional and un
necessary administrative burdens on the !Jighway Commission. 
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October 18, 1951 

HIGHWAYS: County trunk roads as through highways. The county 
board of supervisors has no power to lift the statutory requirement 
of a stop before entering a county trunk road. It may, however, re
quire that traffic on such road be required to stop at any particular 
intersection with a local county road, i. e. a four-way stop may be 
established. 

Dat·id B. Evans, County Attorney, North English, Iowa: In your let
ter of October 12th you say: 

"We have a local problem which has arisen and to which I would like 
an answer. An Iowa County trunk road runs east and west. Crossing 
this trunk road running north and south is an Iowa County local road 
which, however, is a rather important graveled local road. There are 
stop signs so placed as to direct traffic to stop before it enters the 
county local road from either side of that local road. That is, at this 
point, traffic upon the local road is given precedence over the traffic 
on the trunk road, and trunk road traffic, according to the stop signs, 
is required to stop before crossing the local road. There are no stop 
signs placed on the local road indicating that local road traffic should 
stop before entering the trunk road. 

A short time ago an automobile proceeding toward the intersection 
from the east failed to stop at the stop sign above described and entered 
the intersection where it ran into a car which had been travelling on 
the north, south local road. Now this is our question: Sec. 321.351 
designates trunk roads as through highways. Sec. 321.235 provides that 
the provisions of this chapter shall be applicable and uniform through
out this state. However, Sec. 321.236 under the heading "powers of 
local authorities" provides that local authorities may designate any 
highway as a through highway and require that all vehicles stop be
fore entering or crossing the same. In our present case, I can find no 
action by the supervisors designating the county local road above re
ferred as a through highway. Nor can I find any records of any action 
by the county Board of Supervisors directing that a stop sign be erected 
in the spots above referred to. However, the stop signs were in the 
spots referred to and had been for many years. In your opinion was 
this particular stop sign legal, or illegal? Further, was the failure 
to stop at this stop sign such an act as to justify our filing charges of 
stop sign violation against the driver of the car which drove through 
the stop sign. 

This particular case is quite important. As a matter of fact, a lady 
was killed in the accident above referred to, another lady seriously in
jured, and a child permanently injured, seriously. Furthermore, there 
are many other instances in our county of stop signs being erected 
against county trunk road traffic where the trunk road intersects 
with certain well travelled county roads. If such stop signs are, in the 
circumstances above described, illegal, I should like to know it and rec
ommend to the Board of Supervisors that they take appropriate action." 

In so far as your letter inquires about pending or threatened litigation 
it may not be answered in an official opinion. The response to your 
letter will be limited to an attempt to answer those questions which 
bear on the future action of the Board of Supervisors. 

Sec. 321.351 reads as follows: 

"County trunk roads (now farm-to-market roads) outside of cities 
and towns are hereby designated as through highways." 
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The following section of the statute requires the Board of Supervisors 
to erect suitable warning signs. In the construction of Sec. 321.351 the 
Supreme Court has held that a county road which is a county trunk 
highway is a "through highway" by legislative mandate without fur
ther action on the part of the Highway Commission or the Board of Su
pervisors, and although the Highway Commission and the Board of Su
pervisors may place stop signs, traffic control devices, or officers at 
any intersection with a through highway the absence of such devices 
does not excuse a motorist from stopping before entering upon a county 
trunk highway. Davis vs. Hoskinson, 228 Ia. 193, 290 N.W. 497. 

Sec. 321.236 prohibits local authorities from enactments in conflict 
with, contrary to, or inconsistent with the provisions of Chap. 321 except 
in certain enumerated circumstances considered to be within the rea
sonable exercise of police power, among which is: 

"Designating any highway as a through highway and requiring that 
all vehicles stop before entering or crossing the same or designating any 
intersection as a stop intersection and requiring all vehicles to stop at 
one or more entrances to such intersection." 

This, however, is a power to enlarge the stop requirement rather than 
a power to limit it. 

It is the opinion of this office that any attempt by local authorities 
to abrogate by ordinance or rule a specific mandate of the Legislature 
such as that embodied in Sec. 321.351 and 352 is futile. In other words, 
by appropriate action the Board of Supervisors might have created a 
four-way stop at the intersection in question but could not reverse the 
procedure established by the Legislature, lift the requirement to stop 
on the county trunk road and impose a requirement to stop before en
tering the local road (now local secondary road). This opinion is con
firmed by an examination of Sec. 321.347, where, with reference to pri
mary highways and primary highway extensions in cities and towns 
the city council with the approval of the State Highway Commission is 
specifically enabled to make such a change. The conferring of this 
specific power on city councils excludes the idea that similar power is 
conferred on any other local authority. 

October 18, 1951 

MINORS: Change of name of unmarried mother. An unmarried female, 
without distinction of whether she was never married or is unmarried 
at the time of application under section 674.10, may change her name, 
however, the change of her name will not change the surname of her 
minor child. 

Mr. Cla1·k 0. Filseth, County Attorney, Davenport, Iowa: We have 
yours of the 11th instant with enclosure of copy of a letter received by 
you from Elmer Jens, Clerk of the District Court in which he states 
for opinion the following: 

"The question has arisen in this office as to whether an unmarried fe
male (divorced) can file a Statement for Change of Name under Section 
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674.1 of the Code of Iowa, 1950 in which she states that she has a minor 
child and wishes his surname changed to the new surname she is taking 
for herself. 

Section 674.10 of the Code of Iowa, 1950, provides that 'the surname 
of such new name shall become the legal surname of the wife and minor 
children of such person.' We are uncertain as to whether or not such 
change of surname applies to the minor child or children of an unmar
ried divorced woman, and request that you obtain for us a ruling from 
the Attorney General on said question." 

In reply to the foregoing we advise you that this chapter, in substan
tially the form in which it now exists, was enacted by the 30th General 
Assembly, Chapter 127. The same act repealed the previous statutory 
provisions for change of name. It thereby changed the procedure 
from change by the court to the procedure here set forth in Chapter 
674. Section 674.1 fixes the class who may avail themselves of this 
method in the following terms: 

"Any person, under no civil disabilities, who has attained his or her 
majority and is unmarried, if a female, desiring to change his or her 
name, may do so as provided in this chapter." 

Who is an unmarried female within the foregoing section has not been 
determined by our court or by previous opinion. However, other juris
dictions have defined the word. According to Cheek v. Walker, 50 S.E. 
863, 864, it is said: 

"Primarily the word 'unmarried' means never having been married." 
and in re Marshall's Estate, 252 N.Y.S. 683, 686, it is stated: 

"'Unmarried' is a word of flexible meaning, and may be interpreted 
either as 'never having been married,' or 'not having a husband or wife 
at the time.' " 

and in Peters v.. Balke, 48 N.E. 1012, 1014, 170 Ill. 304; Muller v. Balke, 
47 N.E. 355, 357, 166 Ill. 150, it is stated: 

"The word 'unmarried' originally and ordinarily means never having 
been married. But the term is a word of flexible meaning, and slight 
circumstances will be sufficient to give the word its other meaning of 
not having a husband or wife at the time in question.'' 

and in Hall v. Robertson, 21 Eng. Law & Eq. 504; Maberly v. Strode, 3 
Ves. 450, 454, it is stated: 

"The ordinary meaning of the word 'unmarried' is never having been 
married; so that a legacy to the unmarried daughters of the testator 
cannot be claimed by a daughter who was a widow at the death of the 
testator.'' 

Bearing in mind the primary meaning of an unmarried female as 
set forth by the foregoing cases, we look to the chapter to determine 
whether the flexibility which attached to the word "unmarried" is appli
cable in the situation here presented. In so far as the change of name 
of a minor is concerned, the only provision authorizing or permitting 
such a change, is that contained in Section 674.~0, as quoted in your 
letter. Clearly, however, this change of name of a minor takes place 
when the husband and father changes his name. This automatically 
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operates to change the legal surname of his wife and the minor children. 
No other provision is made for change of name of a minor, and this 
statutory situation bears an inference that the name of no other minor 
is authorized to be changed under the provisions of Chapter 674. 

We are of the opinion, therefore, that while the statute does not bar 
an unmarried female, without distinction of whether she was never mar
ried or is unmarried at the time the application is made, from changing 
her name, the change of her name will not change the surname of her 
minor child. 

November 9, 1951 

PROBATE: Fees for filing and docketing transcript from another 
county. The amount of fees which should be charged by the clerk 
of the district court in probate proceedings from another county. 
is determined by the nature of the services required. Controlling 
statute correlated and discussed. 

Mr. L. S. Hendricks, County Attorney, Rockwell City, Iowa: This 
will acknowledge receipt of yours of the 26th ult. in which you have 
submitted the following: 

"The Clerk of the District Court of Calhoun County has asked me to 
request your opinion on the following: What fee should be charged by 
a Clerk of a District Court for filing and docketing a transcript of pro
bate proceedings had in another county of the State of Iowa?" 

In reply thereto we would advise you that the amount of fee to be 
charged by the Clerk of the District Court in the foregoing situation 
is determined by the nature of the services required to be performed by 
the Clerk. In that aspect, in so far as testate estates are concerned, 
the power and duty of the Clerk of the District Court respecting the 
transcripting of probate proceedings to another county is contained in 
Section 633.25, Code 1950, in terms as follows: 

"Whenever it shall appear that the testator died seized of real estate 
located in a county of this state other than that in which probate is 
granted, a complete transcript, properly authenticated, of the record 
entry of the order of court admitting the will to probate, and, if a copy 
of such will is not contained therein, a certified copy of such will shall 
be attached thereto· and the same shall be filed by the clerk in the office 
of the clerk of the district court in such other county, who shall cause 
the same to be entered in the probate docket, and said transcript shall 
be recorded in full in the book kept for the recording of wills in such 
county. When so recorded such record may be read in evidence in all 
courts withovt fu~ther proof." 

And, in so far as this same ·power and duty concerns intestate estates, 
Section 635.38 provides as follows: 

"When the subject of the sale, conveyance, or mortgage is located 
in a county other than that in which administration is granted, a com
plete transcript of the record of all proceedings relating thereto shall 
be filed by the administrator in the office of the clerk of the district 
court in such county, and he shall cause the same to be copied at length 
in the probate records of such county." 
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While it appears from the foregoing what portions of proceedings 
the transcript shall include, the duty of the clerk of the foreign county 
is the same-i.e., first, to docket such transcript, and second, to record 
the said transcript in the probate records of the county, and in so far 
as the transcript of a testate estate is concerned, the recording thereof 
shall be in the book kept for recording of wills. The fees to be charged 
by the clerk for performing the services prescribed by the foregoing 
sections in making of record such proceedings, are not specifically pre
scribed by the statute. In so far as the recording of the transcript in 
a testate estate is concerned, Section 633.26, Code 1950, is as follows: 

"The cost of such transcript and of the recording thereof shall be 
taxed against the estate of the decedent unless administration thereof 
is closed, in which event it shall be paid by the owner of the real estate 
involved." 

However, the general power and duty of the clerk to charge and 
collect fees is applicable to the services here required to be performed 
by him, to-wit: docketing the estate and making of the record. For 
such services, Section 606.15, as amended, provides for the docketing 
for all counties other than those having a population of 160,000 or over, 
a fee of three dollars; and for making a complete record, the fee to be 
charged, according to Subsection 21 of Section 606.15, as amended, is 
twenty cents for each one hundred words. 

December 6, 1951 

SCHOOLS AND SCHOOL DISTRICTS: Consolidation election-"vil
lage" defined. The term "village" as used in section 276.13 relating 
to school elections for consolidation of districts, contemplates first, 
a platted area, second, an assemblage of houses in greater density 
than ordinary rural territory, and third, stores, churches and other 
similar characteristics of urban territory. A name therefor is not a 
prerequisite but is usual. The population requirement of the statute 
can only be met by a special school census. 
Miss Jessie M. Parker, Superintendent of Public Instruction; Atten

tion Paul F. Johnston, Director, Administration and Finance: This will 
acknowledge receipt of yours of the 19th of November in which you 
have submitted the following: 

"Proposed consolidation of certain independent districts in Polk County 
makes desirable an official interpretation of Section 276.13 of the Code 
which requires separate ballot boxes when a school corporation contain
ng a 'village' is to be included in the new consolidated district. 

We have examined the following Supreme Court cases: 
Haines v. Board, 184 Iowa 401 

Consolidated District v. Martin, 170 Iowa 262 
The proposed consolidated district would take in several independent 

districts occupied by unincorporated 'fringe' areas just beyond the cor
porate limits of the city of Des Moines and beyond the Des Moines In
dependent School District boundary. 

It becomes necessary to determine whether such unincorporated 
fringe settlements are 'villages' within the meaning of section 279.13. 
The aforesaid cases seem to say that the following tests determine 
whether a 'village' exists. 
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1. Platted territory. 
2. Residences in greater density within the platted area than is usual 

in strictly rural territory. 
3. Stores, churches and other similar characteristics of urban terri

tory. 

4. A name by which the settlement is commonly referred to. 
Must all the above tests be met to constitute a village? Are there 

additional tests? How is the population of a village to be ascertained?" 
In reply thereto we would advise you as follows: 

Section 276.13, referred to in your letter, provides as follows: 

"When it is proposed to include in such district a school corporation 
containing a city, town, or village with a population of two hundred or 
more inhabitants, the voters residing upon the territory outside the 
limits of such school corporation shall vote separately upon the propo
sition to create such new corporation." 

This section, in its present form, was enacted by the 37th General 
Assembly, Chapter 432, with the exception that a village to be included 
was one having a population of 100 inhabitants. This number was in
creased by Chapter 149 of the 38th General Assembly to the present 
village qualification of 200. Prior to the enactment of the statute, as 
it now exists, the section existed as Section 2794-a, Code Supplement of 
1913, which provided as follows: 

"When it is proposed to include in such district a city, town or village, 
the voters residing upon the territory outside the incorporated limits 
of such city, town or village shall vote separately upon the proposition 
for the creating of such new district. The judges of said election shall 
provide separate ballot boxes in which shall be deposited the votes cast 
by the voters from their respective territory, and if a majority of the 
votes cast by the electors residing either within or without the limits 
of such city, town or village, is against the proposition to form a con
solidated independent corporation, then the proposed corporation shall 
not be formed. If a majority of the votes so cast in each territory shall 
be in favor of such independent organization, the organization of the 
proposed consolidated independent school corporation shall be completed 
by the election of a board of directors for said school corporation." 

It was under the terms of the foregoing section that the description 
of what constituted a village was made. However, under either statute 
this term has a like legal meaning. There is no express statutory defi
nition of what constitutes a village. Section 363.1, Subsection 4, Code 
1950, appears to be the only classification of what may constitute a vil
lage. This section provides as follows: 

"The municipal corporations referred to in this title shall be divided 
into cities of the first class, cities of second class, and towns. * * * 
4. Villages. Town sites platted and unincorporated shall be known 
as villages." 

The foregoing provision was repealed by the 54th General Assembly, 
Chapter 145, Section 43. 

But in the same Chapter, Section 73, it was re-enacted in the following 
terms: 
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"Chapter three hundred fifty-four (354), Code 1950, is amended by 
adding the following new section: 'Town sites platted and unincorpo
rated shall be known as villages.' " 

With respect to the definition of a village the case of Haines v. Board, 
184 Iowa, 401, stated as follows: 

"The only definition of village to be found in the Code appears in 
Code Section 638, where it is said that 'town sites platted and unincorpo
rated shall be known as villages.' This does not mean that, though 
platted, a locality may be regarded as a village in the absence of houses 
or residences. Consolidated Ind. School Dist. v. Martin, 170 Iowa 262. 
A village ordinarily is defined as a small assemblage of houses, whether 
situated upon a platted district or not. State v. Booth, 169 Iowa 143. 
Usually, its character is urban, or semi-urban, and the density of popu
lation is greater than found in rural districts. The vocation of the in
habitants is not important or controlling. The definitions vary some
what, as appears from an examination of the decisions, but all seem 
to include the elements mentioned. People v. McCune, 14 Utah 152 
(35 L.R.A. 396, with valuable note); Herbert v. Lavalle, 27 Ill. 448; 
Tilford v. Wallace, 3 Watts (Pa.) 141; State v. Lammers, 113 Wis. 
398; Mikael v. Equitable Sec. Co., 32 Tex. Civ. App. 182; Bouchard v. 
Bourassa, 57 Mich. 8 (23 N.W. 452); State ex rei. Young v. Village 
of Gilbert, 107 Minn. 364 (120 N.W. 528); 40 Cyc. 207. 

All accomplished by Section 638 of the Code is to restrict the term 
'village' to platted ground; but how this ground shall be platted has 
not been prescribed. The lots need not be a uniform size or shape, nor 
is it essential that the name of the village be of record on the plat. A 
village ordinarily may be assumed to be a name by which to identify 
the locality; for the statute specifies with particularity the procedure 
to effect a change thereof. Section 460 et seq., Code. 

It appears that what is claimed to constitute a village known as 
Wright is located at the intersection of the Chicago & Northwestern 
Railroad Company's railway and that of the Minneapolis & St. Louis 
Railway Company, on each of which roads is a station. In the place 
are two stores, an elevator, a hotel, a restaurant, a lumber yard, a ce
ment factory, two stockyards, two churches, and 33 residences,-all situ
ated on platted ground,-and there is a population of 138. We enter
tain no doubt that this constituted a village, such as contemplated by 
Section 279-a, Code Supplement, 1913; and there is no escape from 
the conclusion that the electors thereof should have been provided with 
a separate ballot box, and that the electors residing in the territory pro
posed outside of the village should have been provided with another. 
Only one ballot box was provided, and the ballots cast throughout the 
territory of the proposed district were mingled; and no finding was 
made by the judges of election as to whether a majority of the ballots 
cast within the village and outside of it was in favor of or opposed to 
the establishment of the proposed Consolidated Independent District·. 
The evidence that a majority of the votes cast by electors residing out
side of the village of Wright was opposed to the formation of such a 
district was undisputed. The omission to provide separate ballot boxes, 
then, was prejudicial and in violation of the statute, and all subsequent 
proceedings of no validity. Had such ballot boxes been supplied, the 
proposition to organize the consolidated district must have been de
feated." 

And in the case of State v. Village of St. Anthony, 26 N.W. 2d, 193, 
it is defined as follows: 

"No better definition of a 'village' or the fundamental requirements 
of one under the statute can be found than that in State ex rei. Childs 
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v. Minnetonka Village, 57 Minn. 526, 533, 59 N.W. 972, 974, 25 L.R.A. 
755, where Mr. Justice Mitchell, speaking for the court said: 'A vil
lage means an assemblage of houses, less than a town or city, but never
theless urban or semiurban in its character; * * *'" 

It will be noted therefore that whether or not a place constitutes a 
village, is not the subject of exact definition, and in each instance 
where the question arises as to whether there is a village or not, would 
be determined by the facts in said matter, taking into consideration 
the principles cited herein as a basis for determining whether there 
was a village or not. It may be fairly said from the foregoing discus
sion that to constitute a place or village, first, it must be platted terri
tory, second, containing an assemblage of houses less than a town, but 
having the characteristics, urban or semiurban, and third, while a place 
meeting the foregoing tests constitutes a village, a name therefor is not 
a prerequisite, but ordinarily a name is attached to a village. This is 
presumed from the detailed statutory method contained in Chapter 354, 
Code 1950, for changing the names of villages. Section 276.15 places 
upon the judges of an election the obligation to "provide separate ballot 
boxes, in which shall be deposited the votes cast by the qualified electors 
from their respective territories." The respective territories in which 
the ballot boxes will be provided shall be, according to Section 276.13, 
a school corporation that may contain a city, town or village of two 
hundred inhabitants, and the territory outside the limits of such school 
corporation. In the view that the limits of a school corporation and 
the limits of a school district are one and the same, Section 274.1, Code 
1950, where the contemplated district will include not only a school 
corporation containing a city, town or village of two hundred inhabitants, 
but school corporations or districts barren of such communities, the 
obligation to provide separate ballot boxes for the qualified electors 
from the respective territories would include placing separate ballot 
boxes in each of the school corporations having a city, town or village 
located therein, and one ballot box for the remainder of the territories 
in the proposed district. 

In answer to your question as to how the population of a village is to 
be ascertained, we would advise you that there is no statutory method 
for ascertaining such population. The only method that will accom
plish the requirement is a census by the school board or by its authoriza
tion of the number of inhabitants in the village. 

December 11, 1951 

AGRI'CULTURE: Movement of farm machinery on highway in tandem 
prohibited. Section 321.453 providing for exceptions from the law of 
the road in the case of implements of husbandry, as to size, relates to 
a privilege of necessity and does not contemplate a combination in 
tandem of farm implements which may be moved severally. Such a 
combination would be a special privilege and be unlawful. 

1111'. lsado1'e Meye1', County Atto1'ney, Deco1'ah, Iowa: In your letter 
dated November 28, 1951, an opinion is requested as follows: 
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"One of the State Highway Patrolmen has served a summons upon 
a resident of this county charging him under Section 321.457 (3) of 
the 1950 Code of Iowa. The defendant was accused of operating farm 
equipment on a public highway overlength. The defendant was pulling 
two wagons with a tractor in front of which was mounted a corn picker. 
The over-all length was about 49 feet. 

Since these are instruments of husbandry temporarily moving upon 
the public highway, does Section 321.453 govern? Your attention is 
called to the fact that in Section 321.457 fire fighting equipment is 
excepted. It is also excepted in Section 321.453. My thought is that 
if Section 321.453 governed, and implements of husbandry are not men
tioned in Section 321.457, that the legislature did not intend this sec
tion to apply to implements of husbandry. In addition, does size also 
refer to length? If it does, then it would seem to me that Section 
321.453 would apply to the facts of this case. 

Your attention is called to opinions, Attorney General 1940, Page 
114, Attorney General 1940, Page 304 and Page 309, and Wood Brothers 
Thresher Company vs. Eicher, 1942, 231 Iowa 550, 1 NW 2d 655. 

It is my understanding that the State Highway Patrol have given 
quite a number of summonses to farmers where the over-all length is 
greater than 45 feet. If they are excepted under provisions of Section 
321.453, it is a matter that should be clarified." 

The Code sections referred to in your letter state: 
"321.453. The provisions of this chapter governing size, weight, and 

load shall not apply to fire apparatus, road machinery, or to imple
ments of husbandry temporarily moved upon a highway, or to a vehicle 
operated under the terms of a. special permit issued as provided in 
sections 321.467 to 321.470, inclusive." 

"321.457. The maximum length of any motor vehicle or combination 
of vehicles, except fire fighting apparatus, shall be as follows: 

1. · No single truck, unladen or with load, shall have an over-all 
length, inclusive of front and rear bumpers, in excess of thirty-five feet. 

2. No single bus, unladen or with load, shall have an over-all length, 
inclusive of front and rear bumpers, in excess of forty feet, provided 
that a bus in excess of thirty-five feet in over-all length shall not have 
less than three axles. 

3. No combination of truck tractor and semitrailer, nor any other 
combination of vehicles coupled together, unladen or with load, shall 
have an over-all length, inclusive of front and rear bumpers, in excess 
of forty-five feet." 

Your inquiry may be restated as follows: 'Vhen a number of farm 
implements are attached in tandem by hitches are they exempt from 
the prohibitions set forth in section 321.457, Code of Iowa, 1950 by 
section 321.453 of the Code? 

In Wood Brothers Thresher Company vs. Eicher, 231 Iowa 550, 1 
NW (2nd) 655, the Supreme Court of Iowa held that by this exception 
the legislature intended to exempt an implement of husbandry engaged 
in a movement which is reasonably short in distance, such as move
ments commonly necessitated in the carrying on of farming operations. 
The Court distinguished such a necessary movement from a movement 
of one or more farm implements from a factory to a buyer's farm, 
and held that such latter movement was not contemplated by the legis
lature as excepted by the provisions of section 321.453. 
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It is pertinent to note that the Court observed that there are im
plements of husbandry which exceed the limitations set forth on 
vehicles under the provisions of Chapter 321, which implements of 
necessity must at times be moved over the highways. It seems clear 
that the Court was thinking in terms of necessity owing to the size 
of particular implements. This thought is found in the following 
statements by the Court: 

"The chapter which contains this and other sections covers over 50 
pages of the Code. It is entitled 'Motor Vehicles and Law of Road'. 
The last four words of the title are indicative of the purpose of the 
legislation. One of the purposes, if not the primary purpose of the 
legislation, is to make travel upon the highways as safe as it can 
reasonably be made consistent with their efficient use. 'In construing 
a statute we must never lose sight of its object and intent.' Beatty 
v. Cook, 192 Iowa 542, 545, 185 NW 360, 361. Each section of such 
legislation must be construed with the act as a whole, and with every 
other section. * * * 

The legislature realized that there were vehicles of a greater width 
than eight feet, and that at times it is necessary that they move or be 
moved over the highways. * * * 

There are instruments of husbandry which are wider than eight feet. 
In the operation of farming, it is often necessary that they move or 
be moved on the highway either to different parts of the farm or 
to other farms. During the farm changing season before March 1st., 
or at other times, all of the implements of a farmer must be moved 
to the new location. If the implements are to be moved on a railroad 
car, it will be necessary to pass over the highway to the railroad load
ing dock. Most farm implements for use in the field operate on wheels. 
And these reasonably short, temporary movements just mentioned, are 
ordinarily accomplished in the same manner on the highways." 

It seems reasonable to conclude that the Supreme Court regarded 
the legislation as intended to apply to cases where exemption was nec
essary rather than a grant of special privilege. To construe the legis
lation as a grant of special privilege would raise serious questions 
of constitutionality. Further, it would without any justification result 
in creating hazards which it is the very purpose of the statute to avoid. 

T·he purport of the ruling of the Supreme Court appears to be that 
the exception statute is to be construed as limiting the provisions there
of to, (1) single units of farm implements, and certain loads carried 
thereon, which, owing to the physical facts of the implements and 
loads, cannot comply with the provisions of section 321.457, and (2) to 
necessary combinations, which, owing to the physical facts, cannot 
comply with the said provisions, such as an implement which, with its 
motive power, must necessarily travel in combination. Such con
struction does not contemplate the movement of a train of farm im
plements as necessity does not demand such movements. There is 
the alternative of moving the units individually. In other words, if two 
wagons could be drawn by a tractor simply because each unit is a 
farm implement, 20 wagons or other attached units could likewise 
qualify as exempt. Obviously such construction would result in creat
ing a special privilege, rather than a privilege of necessity, and as 
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previously indicated, would do violence to the very purpose and intent 
of the provisions of the chapter relating to highway safety. The 
legislation was designed to meet conditions where otherwise it would be 
impossible to move certain implements, and was not intended to provide 
a mere convenience. 

You are therefore advised that it is the opinion of this office that 
the exceptions set forth in Section 321.453, Code of Iowa, 1950, do 
not include a combination of farm implements which may be moved 
severally, and that the facts set forth in your request constitute such 
a combination as is not included within the exceptions of said Section 
321.453. 

December 13, 1951 

TAXATION: Homestead credit-what constitutes good faith occupa
tion. Although an applicant for homestead tax credit, for valid rea
sons absents himself from the premises, if he has a bona fide inten
tion and right to return and occupy his home on the premises for six 
months each year at any time when his occasion for temporary ab
sence is ended, then in that event, he is entitled to the credit. Good 
faith of such intention may be shown by retention of living quarters 
exclusively under his control, having dining and sleeping facilities, 
as well as equipment and furnishings. Clothing and personal effects 
kept on the premises are also pertinent facts to consider. 

Mr. Dayton Countryman, County Attorney, Nevada, Iowa: We have 
yours of recent date in which you have submitted the following: 

"I have been requested by the County Assessor to write for an opin
ion with reference to Section 425.11, Code of Iowa, 1950, and in parti
cular the part of Subsection 1,a which I quote: 

· ' ... dwelling house in which the owner is living at the time of filing 
the application and said application must contain affidavit of his 
intention to occupy the said dwelling house in good faith as a home 
for six months or more . . .' 

There is an Attorney General's opinion, 1938, at page 598, which 
covers this particular section of the Code under the 1939 Code and 
up until 1941 when the Forty-ninth General Assembly deleted part of 
the law with reference to actually living six months or more in the 
year in said dwelling house. 

Therefore our question is: 

1. Does the Attorney General's opm10n of 1938 at page 598 still 
apply to Section 425.11, 1950 Code of Iowa, in view of the change that 
the legislature made in 1941, Forty-ninth General Assembly wherein 
that part pertaining to the owner actually living six months or more 
of the year was deleted? 

2. In case the Attorney General's opinion above referred to no 
longer applies, kindly advise as to whether or not the following person 
is entitled to homestead exemption. 

A, who owns a small farm outside of town and usually rents the 
house with the exception of one room which she reserves for herself 
and declares this to be her home, and which room this owner occupies 
only infrequently because she owns and runs a nursing home in town 
where she of necessity must spend a good share of her time, over six 
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months of actual time each year. Yet, A wishes to and does in fact 
claim her homestead on the farm where she maintains a room which 
she uses infrequently throughout the year. Can A get credit for home
stead exemption on 40 acres of her farm?" 

In answering your in<l'!iry it is necessary we examine in detail the 
Homestead Tax Credit Act. This Act was passed by the 47th General 
Assembly and became effective March 25, 1937, and the legislative 
purpose, as recited in the Act, was to encourage home ownership and 
occupancy in order to promote the social and economic life of the people 
of Iowa. The Preamble states in part: 

"Whereas, a healthier and more prosperous condition exists in the 
state when the owner occupies his own farm or dwelling, and it is for 
the best interests of the people as a whole when such condition exists; 
and 

Whereas, it is the intention of the legislature, and the purpose of 
this act to encourage and foster home ownership and occupancy, * * *" 

The statute contains, among other things, the definitions which are, 
of course, controlling in interpreting the Act. This is not a credit 
to the owner but to the homestead, although this results in benefit to 
the owner, and cash refunds were allowed to taxpayers who had paid 
such taxes prior to the allowance of the credit. That the credit is to 
the property as distinguished from the owner is evident from the 
provisions of the Act as the credit is given against the tax on the home
stead, and the taxpayer makes claim therefor as owner of such property. 
The homestead exemption law was not adopted on the premise that a 
homestead credit is a gift or bonus with no consideration requirements 
in return. As consideration for exemption, it might be said that the 
homestead earns its credit each year of its existence. See AhrweHer 
v. Board, 226 Iowa 230 at page 236. 

This is an act providing for credits against certain property taxes 
and, as its name indicates, is a tax exemption act; therefore, in its 
construction and interpretation one should follow the rules relating 
to tax exemptions. It is a well-established principle that tax exemption 
statutes should be strictly construed and -that those claiming exemp
tions must show themselves entitled thereto within the purview of the 
Act. 

Theta Xi Bldg. Assn. v. Board of Review, 217 Iowa 1181; 
Samuelson v. Horn, 221 Iowa 208; 
Grand Lodge of Iowa v. Madigan, 207 Iowa 224; 
Readlyn Hospital v. Hoth, 223 Iowa 341; 
Ahrweiler v. Board, 226 Iowa 230. 

It is to be noted that in attempting to arrive at the correct interpreta
tion of any particular provision of the Act and the intention of the 
legislative body, as expressed therein, it is necessary to consider the 
entire act and, so far as possible, construe its various provisions in the 
light of their relation to the whole. 

"Owner" is defined in such clear terms that we do not believe the 
language admits of construction and the extent of the homestead is 
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clearly defined in the Act. The credit, unless applied for, is waived 
under the provisions of Section 425.6. The section which seems to 
present the most difficulty is 425.11 which provides: 

"The homestead must embrace the dwell~g house in which the 
owner is living at the time of filing the appTication and said applica
tion must contain an affidavit of his intention to occupy said dwelling 
house in good faith as a home for six (6) months or more in the year 
for which the credit is claimed." 

This provision was inserted in the law in 1941 and, previous to that 
time, the law required that the owner actually live in the premises 
six (6) months or more in the year. Under the law as it previously 
existed this office has issued several opinions which, of course, are 
not pertinent or controlling in an interpretation of the statute in its 
present form. 

As we view the above quoted paragraph, the provisions as to good 
faith are clear and require the applicant, at the time of making the 
application, to do so in good faith and such good faith must be actual 
and not a figment of the mind or an assumed attitude which is con
trary to the undisclosed intentions of the applicant at time of filing 
of the application. The nub of the controversy is what was intended 
by the legislature when they employed the language, "the dwellhi.g 
house in which the owner is living at the time of filing the application", 
and "an affidavit of his ·intention to occupy said dwelling house in 
good faith as a home". The legislature did not use the words "resi
dence" or "domicile" but expressed themselves and their intent by 
employing the language "is living", and "intention to occupy". One 
could live in a dwelling or occupy it by being physically present therein 
or under certain circumstances a person might be constructively living 
in or occupying a place. We do not believe that the legislature in
tended that the statute should be so strictly construed, even though 
a tax exemption statute, as to deprive an owner of credit where he 
was in good faith actually or constructively living in or occupying 
the premises as a home. One who occupies premises and has estab
lished therein his homestead, but who, due to illness or some other 
valid reason, leaves his premises temporarily, cannot be denied a 
credit because he is not physically present there at the time of making 
application or during the statutory period. If the person establishes 
his homestead right in the premises, the right attaches to the home
stead as defined by the terms of the statute, namely, "not to exceed 
one-half acre in town or a value of $2,500 or forty (40) acres where 
the homestead is located outside a city or town." We do not mean 
to say that one can constructively occupy premises and obtain the 
credit under every circumstance, and each and every case must be 
determined on its facts, which facts, of course, include the good faith 
of the applicant. That the legislature intended that the facts in each 
case should be controlling is evidenced by Section 425.2 which requires 
the applicant to qualify for credit; Section 425.3 which provides that 
all applications shall be examined and verified by the board of super-
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visors, and section 425.7 which provides in paragraph three that if 
a claim is allowed by the board of supervisors that the State Tax Com
mission, upon investigation, may set aside such allowance. 

The foregoing all indicate that each application must be examined 
so as to determine whether or not, under the facts, the applicant brings 
himself within the provisions of Chapter 425 and is entitled to the 
credit. If the applicant leases the entire premises, such fact should 
be construed as an abandonment of the homestead and the right to 
claim the credit. If a person, who is qualified and has made applica
tion, absents himself from the premises in good faith and for valid 
reasons and with a bona fide intention and right to return and occupy 
his home on the premises at any time when his temporary absence has 
ended, then in that event he is within the terms of the statute and 
entitled to the credit. Facts tending to show good faith occupation 
as a home, though physically absent, may be: Retention of living quar
ters exclusively under his control, having dining and sleeping facilities, 
as well as equipment and furnishings. Whether he keeps his clothing 
and personal effects, except those tl}.at might be temporarily used 
elsewhere, at these quarters, is also pertinent. 

In the submitted case you have not stated facts which we deem suf
ficient on which to determine whether or not the party is entitled to 
the homestead credit, so we have set out a rule or guide by which you 
may determine this case yourself. 

December 20, 1951 

SCHOOLS AND SCHOOL DISTRICTS: Noncontiguous isolated sub
districts-consolidation with another district. Where two noncontigu
ous subdistricts of a township, each containing fewer than four gov
ernment sections, are isolated as a result of the formation of a con
solidated district, each becomes thereby a rural independent corpora
tion and can be consolidated and attach itself with an adjacent area 
without including the other. 

Miss Jessie M. Parker, Superintendent of Public Instruction; Atten
tion: R. A. Griffin, Legal Advisor: We acknowledge receipt of yours 
of the 5th in which you have submitted the following: 

"We are herewith requesting your official opinion concerning· the 
following situation: 

Delaware Township School District in Polk County comprises two 
subdistricts, No. 3 and No. 5. Each of these subdistricts contains less 
than four government sections of land. These two subdistricts are not, 
however, contiguous. A map showing these subdistricts is attached 
hereto. 

The following question has arisen on which we would like your con
sidered opinion. 

Is there a legal procedure whereby one of these subdistricts can con
solidate with or attach itself to another ar€a without including the 
other subdistrict?" 
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In reply thereto we advise you that of two noncontiguous sub
districts, each containing less than four government sections of land, 
one such subdistrict can be consolidated with or attach itself to another 
area as a part of a consolidated district without including the other 
district under Section 276.21, Code of 1950, the pertinent portion of 
which provides as follows: 

"Where, after the formation of a consolidated corporation, one or 
more parts of the territory of a school township is left outstanding, 
each piece shall constitute a rural independent school corporation and 
be organized as such unless two or more contiguous subdistricts are 
left, in which event each of such remaining portions of territory shall 
constitute a school township." 

The legislative history of this section justifies this conclusion. Section 
2794-a of the Supplemental Supplement of 1915, with respect to this 
situation, provided as follows: 

"No school corporation from which territory is taken to form such 
a consolidated independent corporation shall, after the change, contain 
less than four government sections, which territory shall be contiguous 
and so situated as to form a suitable corporation. And where after 
the formation of such consolidated school corporation, whether hereto
fore or hereafter formed, there is left in any school township one or 
more subdistricts each of such subdistricts containing four or more 
government sections, each of such pieces of territory shall thereby be
come a rural independent school corporation, * * *" 
The foregoing section was repealed by Chapter 432 of the 37th General 
Assembly and as a substitute therefor, and specifically the portion 
relating to the matter under consideration, provided therein as follows: 

"And where after the formation of such consolidated school corpora
tion, there is left in any school township one or more pieces of ter
ritory containing four or more government sections, each of such pieces 
of territory shall thereon become a rural independent school corporation, 
unless two or more subdistricts remain in a contiguous body, in which 
event such remaining portion of territory shall constitute a school 
township, and it shall be the duty of the officers of the former school 
township to call an election in each of such remaining pieces of terri
tory for the purpose of electing school officers in the manner provided 
by law for the election of officers in rural independent school and school 
township corporations." 

Chapter 149, Acts of the 38th General Assembly, amended Section 2794-a 
of the Supplemental Supplement of 1915, as amended by Chapter 432, 
Acts of the 37th General Assembly, as pertinent to the situation here 
under consideration, and substituted therefor the following: 

"And where after the formation of such consolidated school corpora
tion, there is left in any school township one or more pieces of territory 
containing four or more government sections, each of such pieces of 
territory shall thereon become a rural independent school corporation, 
unless two or more sub-districts remain in a contiguous body, in which 
event such remaining portion of territory shall constitute a school town
ship. * * *" 
Chapter 175 of the 39th General Assembly repealed Section 2794-a of 
the Supplemental Supplement of 1950, as amended by Chapter 432, 
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Acts of the 37th General Assembly, and Chapters 116 and 149, Acts 
of the 38th General Assembly (Chapter 116 having no bearing upon 
the question here under examination) and substituted therefor Section 
21 of such Chapter 175 the following: 

"Where, after the formation ·of a consolidated corporation, one or 
more parts of the territory of a school township is left outstanding, 
each piece shall constitute a rural independent school corporation and 
be organized as such unless two or more contiguous sub-districts are 
left, in which event each of such remaining portions of territory shall 
constitute a school township. * * *" 
Such enactment by the 39th General Assembly has remained unchanged 
and appears now as a portion of Section 276.21, Code 1950, heretofore 
exhibited. It is clear from these statutory changes made by the several 
Legislatures that noncontiguous subdistricts, containing fewer than 
four government sections, isolated as the result of the formation of 
the consolidated district, become thereby each a rural independent 
school corporation. See as sustaining this conclusion State v. Thomp
son, 190 Iowa 1160, decided under Section 2794-a of the Supplemental 
Supplement of 1915. Therein it was said the following 

"It seems to us that Section 2794-a contemplates that, in the forma
tion of consolidated districts, a subdistrict composed of four or more 
sections might be isolated, and could better conduct its affairs as an 
independent corporation than as a part of a corporation to which it 
was not contiguous; and hence provision is made that same shall auto
matically become an independent school corporation; and that it has 
no reference to subdistricts, or parts thereof, contiguous to and re
maining in the school township after the formation of a consolidated 
district." 

December 27, 1951 

SCHOOLS AND SCHOOL DISTRICTS: Sick leave of employees-max
imum. A public school employee may accumulate a maximum of 
thirty-five days leave of absence for sickness with pay, however he 
may not use the time granted in any subsequent year to augment such 
accumulated leave so as to exceed said maximum. 

Miss Jessie M. Parker, Superintendent of Public Instruction; Atten
tion: R. A. Griffin, Legal Advisor: We acknowledge receipt of letter 
of J. H. Peet, Superintendent of Schools, Cedar Falls, Iowa, in which 
he states and submits the following: 

"We are having a little difficulty in the interpretation of the leave 
of absence law passed by a recent state legislature. To make the 
matter clear, I will state a hypothetical case: A teacher has accumulated 
thirty days of sick leave. She becomes ill during her sixth year and 
loses forty-four days because of the illness. May she apply the nine 
days of her sixth year in addition to the thirty-five days? If not, does 
she accumulate nine days in this sixth year to apply on the next thirty
five days of sick leave? 

The Board of Education has asked me to write you regarding this 
matter." 

In respect to the foregoing we advise as follows: 
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The Act of the Legislature under which this question arises is now 
Section 279.40, Code 1950, providing as follows: 

"Public school employees are granted leave of absence for personal 
illness or injury with full pay in the following minimum amounts: 

1. The first year of employment ... _________________________________ 5 days 
2. The second year of employment ____________________________________ 6 days 
3. The third year of employment ________________________________________ 7 days 
4. The fourth year of employment ____________________________________ 8 days 
5. The fifth and subsequent years of employment .......... 9 days 

The above amounts shall apply only to consecutive years of employ
ment in the same school district and unused portions shall be cumulative 
to a maximum of thirty-five days. The school board shall, in each 
instance, require such reasonable evidence as it may desire confirming 
the necessity for such leave of absence." 

It will be noted therefrom that the maximum leave of absence for 
personal illness or injury with pay that can be secured is thirty-five 
days. This thirty-five days is the cumulative amount of leave provided 
by the statute during the first five years of employment. At any time 
during the sixth year, and at any time in each subsequent year, the 
employee is entitled to nine days leave in each such year. However, 
the aggregate of the amount of the leave with pay cannot exceed thirty
five days, which thirty-five days leave with pay, or any unused portion 
thereof, may be used by the employee at any time during his employ
ment in the same school district. According to the foregoing rules in 
the hypothetical case submitted by you, we assume that while the 
teacher has accumulated thirty-five days, she has already used five 
days, leaving thirty days leave accumulated during the first five 
years of employment. Being entitled to thirty-five days, she may use 
only five days of the nine days to which she is entitled in the sixth 
year, and apply such thirty-five days upon the forty-four days of 
illness which she suffered in the sixth year. The employee, in the 
seventh year, will be entitled to nine days leave, and each subsequent 
year until the employee has accumulated again thirty-five days, which, 
as previously stated, is to the credit of the employee to be used in whole 
or in part during the period of his or her employment. 

January 3, 1952 

COUNTIES: Secret investigations by county attorney-reimbursement. 
The county attorney may incur the expenses of secret investigators 
and seek reimbursement from the county, and the board of supervis
ors, in their discretion, may allow the claim and in so doing the 
board is not required to demand the names of the undercover inves
tigators. 

Mr. Clyde E. Herring, County Attorney, Des Moines, Iowa: This will 
acknowledge receipt of yours of the lOth ult. in which you have sub
mitted the following: 

"On November 6th this office submitted to the Polk County Board 
of Supervisors a claim in the amount of $60.00, representing funds 
disbursed by the County Attorney to a member of the Des Moines Police 
force and the First Assistant County Attorney. Signed receipts from 
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both the officer and the assistant were attached to the claim. Both 
the receipt and the claim itself stated that the amount represented 
funds expended in the investigation of a case which later resulted in 
indictments being returned and pleas of guilt on the part of the 
defendants. The Board of Supervisors refused payment of the claim 
on the basis that the name of the actual recipient of the fund was not 
given, nor the type of services performed set forth. 

Since the naming of the agent who actually performed certain ser
vices in the investigation of the criminal case would have destroyed 
his anonymity and thus made him possibly subject to physical harm, 
this office refused to provide this information to the Board of Super
visors. 

It was further claimed by the Budget Adviser of Polk County that 
both the member of the Des Moines Police Force and the First Assistant 
County Attorney were adequately reimbursed through their salaries 
and thus were not eligible to receive any additional warrants for any 
purpose, even though it represented a sum of money paid to another 
person. 

I would appreciate the opinion of the Attorney General as to whether 
or not said claim was legitimate." 

In reply thereto we would advise you that the exact situation de
scribed by you has not previously been presented to the department. 
As you know, claims are generally presented to the County Board 
of Supervisors pursuant to the provisions of sections 331.20 and 331.21, 
which are exhibited as follows: 

"331.20. Claims generally. Claims filed shall be numbered consecu
tively in the order of filing, and shall be entered on the claim register 
alphabetically, so as to show the date of filing, the number of the 
claim and its general nature, the name of the claimant and the action 
of the board thereon, stating, if allowed, the fund upon which allow
ance is made. A record of the allowance of claims at each session 
of the board shall be entered on the minute book by reference to the 
numbers of the claims as entered on the claim register." 

"331.21. Unliquidated claims. All unliquidated claims against coun
ties and all claims for fees or compensation, except salaries fixed by 
statute, shall, before being audited or paid, be so itemized as to clearly 
show the basis of any such claim and whether for property sold or 
furnished the county, or for services rendered it, or upon some other 
account, and shall be duly verified by the affidavit of the claimant, 
filed with the county auditor for presentation to the board of super
visors; and no action shall be brought against any county upon any 
such claim until the same has been so filed and payment thereof refused 
or neglected." 

As a result of the foregoing enactments, and interpretation thereof 
by opinions of this department (See Report of Attorney General for 
1909 at page 228, and Report of Attorney General for 1918 at page 84) 
claims for expenses should be itemized and verified by the affidavit 
of the person to whom the fees are payable. Whether claims of the 
character described by you and made by you in your 9fficial capacity 
as County Attorney, are controlled by the same interpretation, has not 
been the subject of opinion. 

However, the power of the County Attorney and of the Board of 
Supervisors in entertaining and paying a claim for expenditures for 
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undercover investigations has had the consideration of the department 
in opinion of the Attorney General, appearing in the Report of the 
Attorney General for 1936 at page 522, where, in respect thereto, 
it was stated: 

"The legal question requested by you; refers to the joint powers of 
the County Attorney and the Board of Supervisors to make reasonable 
and necessary provisions for the expenditure of county funds for the 
purpose of defraying the expenses of under-cover investigations in 
criminal matters authorized by the County Attorney and also by the 
Board of Supervisors. It is true that there is no express statutory 
provision for this purpose. However, this is not controlling for the 
reason that the Legislature cannot anticipate each and every situation 
that might arise wherein it is necessary for county officials to incur 
necessary expense where the same is not specifically mentioned in the 
statute. 

It is true that Section 5184 of the Code authorizes a sheriff to make 
special investigations of alleged infractions of the law when so directed 
in writing by the County Attorney. This section simply adds an addi
tional duty to the sheriff's office under certain conditions. This sta
tute does not exclude other investigations that might be necessary to 
be made for the purpose of enforcing the criminal laws of the state 
by the County Attorney and in accordance with the expressed duty 
of the County Attorney is contained in Paragraph 1 of section 5180 of 
the 1935 Code of Iowa, which is as follows, to-wit: 

"5180. Duties. It shall be the duty of the County Attorney to: 
1. Diligently enforce or cause to be enforced in his county, all of the 
laws of the state, actions for a violation of which may be commenced 
or prosecuted in the name of the State of Iowa, or by him as County 
Attorney, except as otherwise specifically provided." 

This section of the Code makes it the express duty of the County 
Attorney to diligently enforce or cause to be enforced the criminal 
laws in his jurisdiction. It is the general rule of law that where a 
county official has express authority to do or to perform a certain 
duty, he necessarily has the additional implied authority to incur 
necessary expense for the purpose of carrying out and administering 
his duties as expressly provided for. 

A similar situation is true with respect to the powers of the Board 
of Supervisors. The following paragraphs of section 5130 of the 1935 
Code of Iowa illustrate this principle of law: 

"5130. General Powers. The Board of Supervisors at any regular 
meeting shall have power: * * * 2. To make such rules not incon
sistent with law, as it may deem necessary for its own government, 
the transaction of business, and the preservation of order. * "' "' 
5. To examine and settle all accounts of the receipts and expenditures 
of the county, and to examine, settle, and allow all claims a~ainst the 
county, unless otherwise provided by law. 6. To represent 1ts county 
and have the care and management of the property and business thereof 
in all cases where no other provision is made." 

On June 7, 1933, this office issued an official opinion to the County 
Attorney of Polk County, Iowa, holding that the Board of Supervisors 
have the power and authority to hire a parole agent for Polk County 
where the same· was necessary and where such employment would not 
conflict with the duties of any office already created by law, and 
where it did not exceed an express statutory provision regarding em
ployment, and where such employment was for the best interests and 
benefit of the county. In this opinion we stated the rule of law, as 
follows: 
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"Our Supreme Court has consistently upheld the action of the county 
boards in agency employment for various special services, the need 
thereof, the good faith of the board and the elimination of the two 
restricted conditions hereinbefore referred to, being the basis of its 
approval of such employment." 

See Report of Attorney General, 1934, pages 241 and 242. 

Some of the decisions of our Supreme Court in line with this proposi-
tion a't law are as follows: 

Campbell vs. Polk County, 3 Iowa 467. 
Bean vs. Board, 51 Iowa 53. 
Grimes vs. Hamilton County, 37 Iowa 290. 
Mills County vs. Burlington & M. R. R. Co., 47 Iowa 66. 
Collins vs. Welch, 58 Iowa 72. 
McCarty vs. Eggert, 154 Iowa 28. 
Poweshiek County vs. Stanley, 9 Iowa 511. 
Heller vs. Montgomery Co., 188 Iowa 981. 
Allen vs. Cerro Gordo Co., 34 Iowa 54. 
Page County vs. American Em. Co., 41 Iowa 115. 
Call vs. Hamilton Co., 62 Iowa 448. 
Hawk vs. Marion Co., 48 Iowa 472." 

Having the legal power and authority to so undertake an investi
gation of the character described, it would follow that the county is 
liable for the cost of such investigation, provided the Board finds such 
costs reasonable, and the investigation undertaken within the sound 
discretion of the county attorney. The power thus vested in the county 
attorney may not be abused. It is to be observed that his actions in 
incurring expenses of investigators, may, under pertinent situations, 
be subject to investigation by the grand jury, who can elicit the name 
of a secret investigator or, the board of supervisors, within their 
powers, and in their discretion, could deny payment of the claim. In 
the latter event the county attorney would be compelled to secure 
payment by plenary action against the county. 

In reaching our conclusion we are not unmindful of the opm10n 
under date January 21, 1947, appearing at page 6 of the 1948 Report 
of Attorney General. However, it will be noted that in that opinion 
it was pointed out that the facts in the 1936 opinion were distinguish
able. The facts herein presented also are distinguishable from the 
facts of the opinion of 1947. In the case under examination the in
vestigation had been completed. The specific use of the fund for which 
claim is made appears, and the actual expense involved is a liquidated 
sum. There were no county funds advanced. 

You are therefore advised that it is the opinion of this office that 
the Board of Supervisors, in their discretion, may allow the claim if 
the find it to be a reasonable expense, and in so allowing the claim 
the board is not required to demand the name of the undercover in
vestigator . 

• 
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January 24, 1952 

MOTOR VEHICLES: Red lights displayed on front of road machinery. 
Tractors, road graders, road drags, and road machinery must display 
red signal lights on the front and rear whenever operated or stationed 
at night upon any public highway open to traffic regardless of the 
prohibition of section 321.422. 

Mr. W. H. Root, Maintenance Engineer, Iowa State Highway Com
mission, Ames, Iowa: 

In a recent memorandum you invite attention to an apparent conflict 
in the provisions of sees. 321.399, 321.400, and 321.422, Code of Iowa 
1950, as amended by sec. 1, Chap. 126, Acts of the 54th General As
sembly. The sections in question are here set out. 

"321.399 Road machinery-lights required. No tractor, road grader, 
road drag, or other piece of road machinery operated by motor fuel, 
kerosene, or coal shall be used upon any public highway in this state 
which is open to traffic by the public, unless there is carried at least 
two red danger signal lanterns or lights, each capable of remaining con
tinuously lighted for at least sixteen hours." 

"321.400 Number of lights-duty to maintain. It shall be the duty 
of each person charged with the operation of any tractor, road grader, 
road drag, or other piece of road machinery which is required by sec
tion 321.399 to carry red danger signal lights, to place and maintain 
in a lighted condition at least one signal light upon the front and one 
upon the rear of any such tractor, grader, drag, or other piece of ro·ad 
machinery from the time the sun sets until the time the sun rises the 
following day, whenever the same is being operated upon any public 
highway open to traffic by the public." 

"321.422 Red light in front. No person shall drive or move any 
vehicle or equipment upon any highway with any lamp or device thereon 
displaying or reflecting a red light visible from directly in front thereof. 
This section shall not apply to authorized emergency vehicles. No per
son shall display any color of light other than red on the rear of any 
vehicle except that stop lights may be red, yellow, or amber." 

Italics are added to emphasize conflicting provisions. 

Lest it be supposed that the recent amendment to sec. 321.422 may 
have some cogent force in dissolving the conflict it should be pointed 
out that the amendment consisted simply of the addition of the words 
"or reflecting" following the word "displaying". For that reason 
it is not helpful and none of these sections attains any special dignity 
by reason of its date, since they were enacted respectively as sees. 
424, 425 and 447 of Chap. 134, Acts of the 47th G. A. 

Section 321.422 is penal in character and purports to be of general 
application, that is to say, it relates to all persons and all vehicles 
and all equipment operating upon the highway and contains a uni
versal prohibition against a red light on the front of the vehicle, and 
the only exception found in the statute itself relates to authorized 
emergency vehicles. 

Sec. 321.482 of the Code of 1950 makes it a misdemeanor for any 
person to do an act forbidden by any of the provisions of Chap. 321 

• 
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(unless a specific violation has been declared to be a felony). It 
follows that sec. 321.422, as amended, is a penal statute and as such 
subject to the rule of strict construction. Sees. 321.399 and 321.400 
while they are likewise penal statutes have to do with a limited class 
of motor vehicles and must be given the effect of an additional ex
ception to the broad general prohibition relating to all persons and 
all vehicles embodied in sec. 321.422. 

Such a construction has the merit of giving force and effect to all 
three sections of the Code, while a contrary interpretation would result 
in nullifying the provisions of sec. 321.400 Code of Iowa 1950. 

It is the opinion of this office that despite the general prohibition of 
sec. 321.422, tractors, road graders, road drags, and road machinery 
used on a public highway in Iowa open to traffic by the public must 
carry a red traffic signal light on the front and on the rear of such 
machinery between sunset and sunrise whenever the same are oper
ated or stationed upon any public highway open to traffic by the public. 

January 31, 1952 

INSANE PERSONS: Commitment to county home-screening pro
visions of chapter 86, Acts 54 G. A. not applicable. The statutory 
requirement for observation and treatment at a screening center 
prior to a final order of commitment to a state hospital by a county 
commission of insanity is not applicable in proceedings by that com
mission to provide restraint, protection and care of alleged insane 
persons in the county home. 

Mr. Robert C. Lappen, Chairrnan, Board of Control of State Institu,.. 
tions: 

This is in answer to your recent request for an official opinion as 
to whether the provisions of section 1 of Chapter 86, Laws of the 
54th General Assembly, relating to screening center observation, are 
applicable when a county commission of insanity is proceeding under 
the authority vested in them as to the commitment of an alleged insane 
person direct to the county home. 

It should first be noted that the early statutes of the state of Iowa 
relating to the care and treatment of the insane required the state 
to furnish the building and necessary personnel to operate the state 
hospitals for the insane but provided that the respective counties 
pay the expenses of the care and treatment of patients therein from 
each county, and provided for a special tribunal in the form of the 
county commission of insanity for the purpose of determining what 
patients were to be sent to such hospitals for treatment. This authority 
of the county commission of insanity was the subject matter of an 
early opinion by this department, appearing in Attorney General's 
Report of 1898 at page 324, where it was said: 

" * * * subject to certain limitations within the statute, the com
missioners of insanity is the board or tribunal which has control of the 
insane that must be cared for at the expense of the county, and it is 
within its sound discretion to determine what patients are fit subjects 
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for treatment in the hospital and should be sent there, and what patients 
should be cared for by the county elsewhere". 

In the foregoing opinion reference was made to the statute providing 
for the determination of the fitness of subjects for treatment in the 
hospital, as well as to those provisions authorizing the commission 
to provide for custody outside state hospitals and within the county. 
These same provisions have continued and appear in the Code of 1950. 
Those relating to the determination of fitness of a subject for treat
ment in a state hospital appeared as section 229.9, Code 1950, as 
follows: 

"If the commission finds from the evidence that said person is insane 
and a fit subject for custody and treatment in the state hospital, it 
shall order his commitment to the hospital in the district in which 

• the county is situated and in connection with such finding and order 
shall determine and enter of record the county which is the legal set
tlement of such person. If such settlement is unknown the record 
shall show such fact. * * *" 

Those relating to the authority to provide for care by the county else
where appeared in the Code of 1950 in section 229.27 in the following 
words: 

"The commission of insanity may grant applications, made in sub
stantially the form provided in this title, for the restraint, protection 
and care, within the county and outside the state hospitals, of alleged 
insane persons, either as public or private patients, but all patients 
so cared for shall be reported to the board of control." 

Chapter 99, Laws of the 53rd General Assembly, sometimes referred 
to as the State Mental Aid Law, currently appearing in Chapter 227, 
Code 1950, reveals a legislative intent to encourage proceedings as 
authorized in section 229.27, Code of 1950, as to the type of mental 
cases falling within the scope of section 227.11, Code 1950, namely, 
those where the patient is found to be suffering either from chronic 
insanity or senility and will receive equal benefits by being commited 
to a county home. The inducement to encourage such proceedings 
appears in section 227.16 of the Code of 1950, wherein it is provided 
that "For each patient * * * committed to a county home by a com
mission of insanity the county shall be entitled to receive the amount 
of three dollars per week" from the state mental aid fund existing 
by virtue of the provisions o:t section 227.17, Code 1950. It is apparent 
from the State Mental Aid Law that the legislature thereby intended 
to accomplish a reduction or prevention of an over-crowded patient 
population in the various state mental health institutes. 

It must be noted that the provisions of section 1, Chapter 86, Laws 
of the 54th General Assembly, relating to observation and treatment 
at a screening center prior to a final order of commitment by a county 
commission of insanity, were expressly amendatory to the provisions 
of section 229.9, Code of 1950. The words of the amendment are 
indicated by the following italicized portion of said section as amended 
by section 1 of Chapter 86, Laws of the 54th General Assembly. 
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"If the commission finds from the evidence that said person is insane 
and a fit subject for custody and treatment in the state hospital, it 
shall order first his observation and treatment at the screening center 
located at the hospital in the district nearest to the county in which 
the hearing is conducted and no order of commitment shall issue until 
the superintendent of the hospital at which said screening center is 
located shall find and recommend that such order should be issued and, 
in the event that such recommendation of commitment is made, the 
commission shall order his commitment to the hospital in the district 
in which the county is situated and in connection with such finding 
and ordeT shall determine and enter of record the county which is the 
legal settlement of such person. If such settlement is unknown the 
record shall show such fact. * * *" 

As amended, the foregoing statute specifies the two conditions 
precedent to an order providing for observation or treatment at a 
screening center. These remain the same as were previously required 
prior to a final order of commitment to a state hospital for the insane. 
They are ( 1) a finding from the evidence that the person is insane, 
and (2) that said person is a fit subject for custody and treatment in 
a state hospital. In view of the requirement as to a specific finding on 
the second of these conditions, and the fact that section 229.27, Code 
1950, was not mentioned in the amendment, we reach the conclusion 
that the legislative intent in the enactment of section 1 of Chapter 
86, Laws of the 54th General Assembly, was to provide an additional 
method to alleviate or prevent an over-crowded patient population 
in the various mental health institutes in the form of a screening of 
the persons prior to their final commitment as patients therein. We find 
no evidence of any intent to set up the personnel of the screening centers, 
established under the provisions of section 218.46, Code 1950, with 
power to pass upon all actions of a county commission of insanity with 
regard to an order for the restraint, protection and care of an insane 
person. Rather, we find the authority of such personnel to be limited 
to those cases· where the person has been found by the county com
mission of insanity to be a "fit subject for custody and treatment in 
the state hospital." 

It is the opinion of this department, therefore, that the prov1s1ons of 
section 1, Chapter 86, Laws of the 54th General Assembly requiring 
observation and treatment at one of the e.stablished screening centers 
prior to a final order of commitment by a county commission of in
sanity are not applicable in proceedings by that commission under 
the authority vested in it to provide for restraint, protection and care 
of alleged insane persons outside the state mental health institutes. 

February 7, 1952 

SCHOOLS AND SCHOOL DISTRICTS: Sick leave for teachers-when 
cumulative-absence for maternity. A school district may not pay 
a teacher accumulated sick leave beyond the statutory maximum of 
35 days. Such leave continues to accumulate during the statutory 
leave of absence for illness or injury, however leave of absence be
yond the accumulated sick leave for maternity or other reasons can
not be deemed statutory employment within the period of such leave 
for the purpose of accumulating sick leave. 
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Mr. Donald E. Smith, Assistant County Attorney, Cedar Rapids, Iowa: 
We have yours of the 29th ult. in which you have submitted the following: 

"The school districts of our county have been confronted with some 
problems arising under the provisions of Chapter 112, Acts 53rd G. A., 
sec. 279.40, Code of Iowa, 1950, with reference to sick leave of public 
school employees. That statute provides that the accumulation of 
sick leave as therein specified shall accumulate to a maximum of 35 
days. One of our school districts has a plan in operation which has 
been in effect for some time prior to the enactment of the above law, 
which permits an accumulation of 50 days sick leave. One of the 
teachers who has accumulated 50 days sick leave prior to the commence
ment of the present school year, has been ill for some period of time 
and has already been paid for 33 days of her accumulated sick leave 
and the school district is now faced with the problem of starting to 
pay the remainder of the accumulated sick leave of 50 days which the 
teacher has accumulated under their plan. We would appreciate your 
official opinion as soon as possible on the plan, as follows: 

1. May the school board pay to this teacher her accumulated sick 
leave beyond the maximum of 35 days specified in section 279.40, Code 
of Iowa, 1950? 

2. Does sick leave continue to accumulate for an employee during 
leave of absence for illness or injury? If not, when do such days of 
sick leave again commence to accumulate following a leave of absence 
for sickness? 

3. What effect does a leave of absence for maternity or other reason 
for a period of one or more years have upon the provision 'consecutive 
years of employment in the same school district' with reference to the 
cumulation of sick leave where the employee returns to work in the 
same school district at the end of such period of leave of absence?" 

In reply thereto we advise you as follows: 
1. In answer to your question number 1, sick leave under the pro

visions of section 279.40, Code 1950, may be accumulated with pay to 
a maximum of thirty-five days and no more. (See opinion of Attorney 
General appearing in the Report of the Attorney General for 1952, 
dated December 27, 1951.) 

2. In answer to your question number 2, we would advise you that 
sick leave continues to accumulate during the statutory leave of ab
sence for illness or injury. Such leave of absence is to be deemed a 
privilege granting to the employee a benefit during his year of em
ployment. Accepting the benefit of this statutory leave for illness or 
injury does not operate as a penalty imposed upon the employee. 
Therefore, the sick leave continues to accumulate during the period 
of the statutory leave of absence. 

3. In answer to your question number 3, we would advise you that 
leave of absence for maternity or other reason for a period of one 
or more years, or for any period beyond the accumulated statutory 
sick leave, is not to be deemed statutory employment within the period 
of such leave for the purpose of accumulating the sick leave provided 
by section 279.40. To give credit for absence for sickness or other rea
son extending beyond the statutory time amounts to an indirect method 
of gift of tax money. This conclusion arises because the amount of 
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tax money granted for leave of absence, under the foregoing section 
279.40, is dependent under the time of employment. If voluntary 
absence is to be deemed employment within the terms of the fore
going statute, it would require the expenditure of tax money the same 
as if the leave were a statutory leave. In Standard School District vs. 
Healy, 79 Pac. 2d, 123; 26 Calif. Appeals, 2d, 172, it was held that 
statutes relating to compensation for absences resulting from illness or 
causes other than illness, and which presumably relate to absences 
from duty for which no leave has been granted, cannot be held applic
able to voluntary absences with leave for the absentee's. own con
venience. Such voluntary leave of absence, while not to be deemed 
statutory emplo;Vment for the purpose of accumulating sick leave, 
any accumulated unused statutory sick or injury leave is a continuation 
of employment at the time the employee begins his voluntary leave 
of absence, and is preserved to the employee if and when he returns 
to such employment in the same school district. 

4. A school district sick leave plan or policy in effect at the time 
and prior to the enactment of section 279.40, Code of 1950, more liberal in 
its terms than the foregoing numbered section, must yield to the 
provisions of that section. 

February 21, 1952 

(See Opinion of April 17, 1952) 
CITIES AND TOWNS: Parking lot fund and parking meter funds 

not transferrable. The parking lot fund and the parking meter fund 
in cities or towns are not parts of the street fund and not being func
tional funds authorized by chapter 159, Acts 54 G. A., transfer there
from to the sanitation fund or any other fund is not permissible. 

Mr. Glenn D. Sarsfield, Sta.te Comptroller: We have yours of the 5th 
inst. in which you have submitted the following: 

"Under the provisions of sec. 5, Par. 4, Chapter 159, 54th G. A., 
municipal corporations may fit their income to their needs by transfers 
from one functional fund to another in the manner provided by sec. 
24.22, Code of Iowa, 1950. 

A resolution and application has been filed by a municipal corpora
tion, requesting approval to make a temporary transfer of $20,000.00 
from the Parking Lot Fund to the Sewage Rental Fund, same to be 
returned within one year from date of transfer. 

1. I respectfully ask for an opinion as to whether or not either 
the Parking Lot Fund or the Parking Meter Fund is a part of the 
Street Fund, as set out in sec. 7, Chapter 159, 54th G. A. 

2. In the event you should rule that both or either the Parking Lot 
Fund or the Parking Meter Fund is not a part of the Street Fund, I 
respectfully ask for an opinion as to whether or not a temporary 
transfer from the Parking Lot Fund or the Parking Meter Fund to 
the Sewage Rental Fund (Sanitation Fund) may be approved." 

In reply thereto we would advise you as follows: 

1. In so far as the question as to whether the Parking Lot Fund 
is now a part of the Street Fund, authorized by section 7, Chapter 159, 
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Acts of the 54th General Assembly, the legislative intent is discovered 
from the following statutory situation. The Parking Lot Fund is pro
vided by section 390.2, Code of 1950, in terms as follows: 

"Payment-funds-tax. Any such city or town is hereby authorized 
and empowered to acquire by purchase, gift, lease, or otherwise, real 
estate for parking purposes and pay the costs thereof either 
out of the general fund or in the event the required sum is not available 
in such fund, the city or town administration shall have the right to 
levy a tax to be known as the parking lot fund, to provide the amount 
required, b~t in no event in excess of one-half mill in any fiscal year." 

In lieu of the tax authorized by the foregoing Parking Lot Fund 
there appears in section 404.5, Subsection 34, Code of 1950, the following: 

"404.5 Taxes for particular purposes. Any city or town shall have 
power to levy annually the following special taxes: * * * 34. Parking 
Lot Fund. Whenever parking lots shall have been authorized or es
tablished as provided in section 390.1, in lieu of the tax provided for 
in section 390.2, there may be levied a tax not exceeding one-half 
mill, the proceeds of which shall be credited to and known as the 
'parking lot fund'. Such fund shall be used only to acquire or im
prove real estate, including the erection or improvement of buildings 
thereon or for any or all said purposes for the parking of vehicles, and 
including the payment of bonds and interest thereon issued in an
ticipation of the collection of such tax. Such fund shall be used to 
meet maturities of such bonds and interest thereon from year to year, 
but only to the extent that after the application of all net returns 
available from the income of said parking lots or parking meters, or 
both, as specified by law, the same shall be required to meet such 
maturing bonds or interest thereon." 

However, Chapter 159, Acts of the 54th General Assembly, repealed 
Chapter 404, including the foregoing section 404.5, subsection 34. 

While section 390.2 was not repealed, section 7, subsection 5 of 
Chapter 159, Acts of the 54th General Assembly, being the Street 
Fund, provided a substitute for the tax provision of section 390.2, in 
terms as follows: 

"Street Fund. Municipal corporations shall have power to annually 
cause to be levied for a fund to be known as the street fund a tax 
not to exceed seven (7) mills on the dollar on all taxable property 
within the corporate limits and allocate the proceeds thereof to be 
spent for the following purposes; * * * 5. In lieu of the tax provided 
by section three hundred ninety point two (390.2) to acquire and im
prove real estate and to erect or improve buildings thereon for the 
parking of vehicles to the extent that income from parking meters or 
parking lots is insufficient for said purposes;" 

As a result of the foregoing statutory situation, there remains power 
in any city to levy the tax not in excess of one-half mill to be used for 
the acquisition by purchase, gift, lease, or otherwise, real estate for 
parking purposes and to pay for the same out of the foregoing tax, 
if the general fund is not sufficient to pay the cost of the purchase 
of the foregoing real estate for parking purposes. In lieu of the tax 
provided for such payment by section 390.2 the Street Fund created 
by section 7, Chapter 159, Acts of the 54th General Assembly, is made 
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to erect and improve buildings thereon to the extent that the income 
from parking meters or parking lots is insufficient for that purpose. 

It seems quite clear, therefore, from the foregoing that the Legis
lature, not having repealed section 390.2, authorizing the creation of 
the Parking Lot Fund, but having repealed section 404.5, subsection 
34, which provided for the use of the tax therein provided to pay 
deficiencies in the principal and interest of bonds issued for the purpose 
after applying thereto the available income from parking lots or park
ing meters, and, having by section 7, subsection 5 of Chapter 159, Acts 
of the 54th General Assembly, provided a comparable use for the tax 
of section 390.2, intended to maintain the Parking Lot Fund, authorized 
by section 390.2, as a separate and distinct fund external to the Street 
Fund authorized by section 7 of Chapter 159, Acts of the 54th General 
Assembly. 

2. In so far as parking meters are concerned, it is to be observed 
that cities and towns have power and authority to purchase or lease, 
install, maintain, repair and operate, under section 390.7, Code 1950, 
and the funds arising from the operation thereof, shall, according to 
section 390.8 be used for the following purposes and none other; 

"1. Payment of the cost of acquisition and installation of meters 
purchased. 

2. Payment of the cost of maintenance and repair of meters, the 
collection of meter taxes, and the enforcement of traffic laws in the 
parking meter district. 

· 3. Payment of the purchase and installation costs of other parking 
or traffic control devices installed on such portions of streets as are 
equipped with parking meters. 

4. Payment of the cost of acquiring by purchase, lease or similar 
arrangement of parking lots or other off-street parking areas, including 
operation, enlargement or improvement thereof or the facilities thereof, 
within four-tenths of a mile of the metered portion of the streets within 
the meter district. 

5. Retirement of revenue bonds issued pursuant to the provisions 
of this chapter; and cities and towns may pledge such funds not required 
for the payment of costs under subsections 1, 2 and 3 hereof to the 
payment of such bonds. 

Until such time as there shall have been provided adequate parking 
lots or other off-street parking areas in any city or town operating 
parking meters, all revenues derived from the operation of such park
ing meters or other similar devices not required for the payment of 
costs under subsections 1, 2 and 3 hereof shall be expended for the 
acquisition of such facilities, provided, however that the total expend
itures for items 2 and 3 shall not exceed twenty-five per cent of the 
total meter income and provided further that such funds may be 
retained and accumulated for such purpose for such length of time 
and in such amount as may be reasonably necessary to effectuate such 
program of acquisition of parking lots or other off-street parking 
areas. No part of the street area in any parking meter district shall 
be set aside or used for parking purposes at a charge less than the 
ordinary charge for parking throughout the parking meter district, ex-
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cept such part of the street area in any parking meter district set 
aside for the vehicles used by any person, firm, or corporation engaged 
in public passenger transportation which are required by law to pay 
a tax (for the use of the streets)." 

That the foregoing Parking Meter Fund is not part of the Street 
Fund and not subject to transfer to the Sanitation Fund is shown by 
the following: 

(a) The 54th General Assembly, in enacting Chapter 159 of its 
laws, did not expressly include the Parking Meter Fund in the Street 
Fund, and it did not repeal the Parking Meter Fund exhibited in the 
statute, heretofore quoted, section 390.7. It therefore must be con
cluded that the Legislature intended the Parking Meter Fund to survive 
as a separate and distinct fund and like the Parking Lot Fund is external 
to the Street Fund. 

(b) Section 390.8 is a further delegation to cities of the state's 
right to control and regulate the use and manner of use of the high
ways of the state, and such use and control of public streets is ad
mittedly a matter of police regulation by the municipality. (East 
Boyer Tel. Co. v. Town of Vail, 166 Iowa 226, 231). Therefore, in the 
installation, maintenance and repair of parking meters, the city is 
exercising a police power conferred upon it by the Legislature, or as 
said in the case of Ex parte Duncan, 65 Pac. 2d. 1015, quoting from 
a decision of the New York Court of Appeals, 

"The power to regulate the use of the streets is a delegation of the 
police power of the state government, and whatever reasonably tends 
to make regulation effective is a proper exercise of that power. It 
justifies the charge of a fee and the imposition of the penalty, and the 
regulative measure is not invalidated because, incidentally, the city's 
receipts of moneys are increased." 

The foregoing statute, therefore, being a regulatory measure under 
the police power, its use must be restricted to the uses designated by 
the foregoing section 390.8. Its diversion to any other use, such as 
use in the Street Fund, than that prescribed in the foregoing section 
390.8, would place the foregoing statute in constitutional jeopardy. 
This jeopardy would arise if and when the parking meter fund, limited 
in its use to the installation and maintenance of meters and traffic 
control devices, is diverted into the Street Fund where it might be 
used for the several purposes therein defined. According to Hickey 
v. Riley, 162 Pac. 2d. 371, following other cited cases, states this: 

"The right to apply the revenue not only to the narrow and restricted 
purposes of the mere installation, operation and maintenance of the 
meters, but also to the broad purposes of general traffic control where 
authorized by the enabling ordinances, has been upheld in a number 
of well-reasoned decisions." 

(c) Because of the very terms of the statute, 390.8, parking meter 
funds can be used only for the purposes set forth in the statute and 
none other. The statute so reads: 

"Funds derived from the operation of parking meters shall be used 
for the following purposes and none other," 
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3. By reason of the foregoing, it now appearing that the Parking 
Lot Fund and the Parking Meter Fund are not parts of the Street 
Fund, and the Parking Lot Fund and the Parking Meter Fund not 
being functional funds authorized by Chapter 159, transfer from the 
Parking Lot Fund and the Parking Meter Fund to the Sanitation Fund 
is not permissible. This conclusion is deduced from subsection 4 of 
Section 5, Chapter 159, Acts of the 54th General Assembly, providing 
with respect to transfers as follows: 

"Municipal corporations may fit their income to their needs in the 
following ways: * * * 4. By transfers from one functional fund to 
another in the manner provided by chapter twenty-four (24), or by 
creating an emergency fund in the manner provided by that chapter." 

February 21, 1952 

SCHOOLS AND SCHOOL DISTRICTS: Number of pupils to open 
school-"term" defined. The word "term" as used in section 279.15 
of the Code is the period fixed by the board at the beginning of the 
school year. It may be quarters, semesters, thirty-six weeks or other 
periods of time and if not so fixed is presumed to be the entire school 
year. 

Mr. Donald E. Srnith, Assista,nt County Attorney, Cedar Rapids, Iowa: 
This will acknowledge receipt of yours of the 4th inst. in which you have 
submitted the following: 

"We would appreciate your official opinion concerning an inter
pretation of the provisions of section 279.15, Code of Iowa, 1950. That 
section uses the language 'last preceding term' and 'next ensuing term' 
but have found nothing in the Code nor in the decisions which defines 
the meaning of the word 'term'. 

We are advised in our rural schools that there are no definite periods 
separating the school year into semesters or terms but in some in
stances teachers are teaching by contract with the board for a period 
not to exceed three months although we do not see that a 'term' in any 
such school could be defined or limited by such a contract with the 
teacher. The above provision of our Code also provides that the 
County Superintendent may give permission to a board to contract 
with a teacher under stated conditions for a period of time 'not to 
exceed three months', but the statute does not say whether this is for 
the number of school days within three months on the calendar or 
three months of actual days of teaching. 

We would appreciate an interpretation of the foregoing as soon as 
possible." 

In reply thereto we would advise you that the word "term" as concerns 
time of holding school, has not been specifically defined by the Legis
lature. However, "The word 'term' implies a period of time with some 
definite termination". (Rooney v. City of Omaha, 181 N. W. 143, 
144, 105 Neb. 447.) "Term, as applied to time, signifies a fixed period, 
a determined or prescribed duration." (Carpenter v. Okanogan County, 
299 P. 400, 404, 163 Wash. 18.) 

Therefore, in using the foergoing language in section 279.15, Code 
of 1950, to-wit: "The last preceding term" and "the next ensuing term", 
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it must be assumed that the Legislature was attaching a specific 
meaning thereto, for it is a rule that "A statute is a solemn enactment 
of the state acting through its legislature and it must be assumed that 
this process achieves an effective and operative result. It cannot be 
presumed that the legislature would do a futile thing. Thus, legis
lative language will be interpreted on the assumption that the legis
lature was aware of existing statutes, * * *" (Sutherland Statutory 
Construction, 3rd Edition, Paragraph 4510.) 

Bearing this rule in mind, it is apparent that the Legislature had 
reference to such period of school time as it previously by statute 
had authorized. In that view, we note that section 279.10, Code of 
1950, provides as follows: 

"School year. The school year shall begin on the first of July and 
each school regularly established shall continue for at least thirty-six 
weeks of five school days each and may be maintained during the entire 
calendar year." 

Section 279.11, Code of 1950, confers upon school boards power to 
extend the foregoing school period, providing specifically as follows: 

"Number of schools-attendance-terms. The board of directors shall 
determine the number of schools to be taught, divide the corporation 
into such wards or other divisions for school purposes as may be proper, 
determine the particular school which each child shall attend, and 
design.ate the period each school shall be held beyond the time required 
by law." 

The Legislature, within its powers, has, by section 279.10, provided 
that a common school continue for at least thirty-six weeks of five 
school days each year. The foregoing thirty-six weeks of five school 
days each, may be the term which the Legislature intended in the 
enactment of Section 279.15, dependent upon the action of the Board 
of Directors of each school district, who, in the absence of statutory 
definition of the term, possesses the power to fix the length of a school 
term in each school district. Such period of time, when fixed by the 
Board of Directors, whether it be quarters, semesters, thirty-six weeks, 
or other periods of time, shall be the "term" meant when used in section 
279.15, Code 1950. This period is fixed by the board by resolution at 
the commencement of each school year, and, if not fixed, is presumed 
to be the entire school year. 

"Under the common school law, the length of the time each year, 
during which the school shall be kept open, is left to the discretion of 
the Board of Directors acting in good faith and for sufficient cause." 
Headnote to Morely v. Power, 10 Lea (Tenn.) Page 219. 

Once open, the school must be left open for the school year of at least 
thirty-six weeks. Whether or not the school opens the succeeding fall 
depends upon the prerequisites prescribed by section 279.15. 

Therefore, it is our view that when the school does not have the 
required number of pupils for the last preceding term, then the school 
board may not contract with a teacher or open the school unless and 
until that school will have the required number of pupils in the next 
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term, evidenced by the written statement duly sworn to by the parents 
or guardians of seven or more such elementary children before the 
county superintendent or a notary public certifying that such children 
will enroll in and will attend such elementary school if opened. Nor 
shall it be opened when it is apparent that the average daily attend
ance of elementary pupils will be less than five or the enrollment less 
than six pupils of school age, resident of the district or subdistrict, 
regardless of the average daily attendance in such school during the 
last preceding term. 

March 6, 1952 

HIGHWAYS: Vacating or closing-notice of time and place of hearing. 
A county board of supervisors desiring to vacate or close a road 
under its jurisdiction must send notice of the time and place of 
hearing to the state highway commission and any other boards or 
commissions which it is apparent may have an interest. The same 
rule is required of the state highway commission as to primary roads. 
Mr. E. W. Adams, County Attorney, Marshalltown, Iowa: 

In your letter of February 23rd you refer to the requirements of 
sec. 7, Chap. 103, Acts of the 54th G. A., as to notice and hearing in 
connection with the vacation and closing of highways. As I under
stand it you are concerned with procedure as to roads which are pres
ently a part of the farm-to-market system, but it will be apparent from 
the reasoning of this opinion that the rule does not differ in the dis
position of a secondary highway which is not a part of the farm-to
market system. 

It should be borne in mind that Chap. 103, which was House File 59, 
Acts of the 54th G. A., explained this proposed legislation as essentially 
a Code revision bill. It pointed out that the act repealed all but a few 
sections of Chap. 306, Code of Iowa 1950, relating to the establishment, 
alteration and vacation of highways and enacted a substitute therefor. 
The bill repealed a total of 69 sections of the Code and enacted 22 
sections to cover the same matter. In doing so it repealed numerous 
sections of other chapters of the Code relating to highways and it is 
apparent that the act deals generally with the highway situation and 
that in the application of those chapters of the Code relating to second
ary roads, farm-to-market roads and primary highways aid must be 
sought from this more recent and general enactment. We refer to 
this explanation not as necessarily controlling but as indicating the 
concept of the legislation in the minds of the proponents thereof. It 
is fully appreciated that the actual meaning must be derived from the 
language employed by the legislative draftsmen. 

Sec. 20, Chap. 103, divides the highways of the state into the primary 
system, the state park and institutional system, and the secondary 
road system. Sec. 4 confers jurisdiction and control over such highways 
on the State Highway Commission as to primary roads, the board 
of supervisors as to secondary roads, and the board or commission in 
control of state park or institutional roads, as the case may be. Sec. 
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5 relates to and confers the power to establish, alter, or vacate on the 
board or commission having control and jurisdiction. Sec. 6 requires 
the board or commission to fix the time and place for a hearing in 
connection with the vacation or closing of a road, and sec. 7 compels 
notice thereof to be given by the agency having jurisdiction of the 
road. "Board" as here employed might mean the Board of Supervisors, -
the State Board of Education, the Board of Control, etc., in so far as 
such boards are vested with control over specific highways. The term 
"commission" in addition to the State Highway Commission might 
also refer to the State Conservation Commission. Any of the fore
going in addition to the State Highway Commission and the County 
Board of Supervisors might exercise road jurisdiction within the con
templation of Chap. 308 of the Code with respect to park and institu
tional roads. 

Regardless of the board or commission exercismg jurisdiction and 
control over a specific highway it should be readily apparent that the 
highways of the state are all part of an interlocking network of com
munication and transportation, and from the standpoint of a member 
of the general public who is seeking to travel from point "A" to 
point "B" he is not concerned about which of several agencies of the 
state exercises jurisdiction and control over the road on which he 
travels, but he is concerned that his travel shall not be interrupted or 
prolonged by excessive detours or roundabout routes prolonging his 
journey to his destination, particularly when such diversion might have 
been caused by the closing of highways, or parts of highways, due to 
lack of co-operation between the responsible governmental agencies. 
This statement may seem to somewhat labor the point but it is nec
essary to understand the necessity for integration, and such necessity 
highlights the intent of the Legislature with respect to the notice con
templated by sec. 7, Chap. 103, Acts of the 54th G. A. 

In addition to this general consideration your attention is invited 
to the fact that even with respect to secondary roads, the control and 
jurisdiction of which is in the county board of supervisors, the State 
Highway Commission has certain duties and responsibilities as in
dicated by sections 309.39, 309.42, 309.69, 309.70, 309.79 and 309.80. It 
is obvious also that secondary roads as well as farm-to-market roads 
and primary roads may cross, intersect, or border on property under 
the control and jurisdiction of other of the agencies referred to above, 
as a result of which both have an interest in the kind, type, and location 
of the highway. 

It is further apparent that with respect to farm-to-market roads, 
over which boards of supervisors have jurisdiction and control, the 
consent of the State Highway Commission is made necessary to a 
modification or change in such system by the specific requirements 
of sec. 310.10 Code of Iowa 1950; whereas, with reference to the primary 
system sec. 313.2 Code of Iowa 1950, provides for the elimination of 
portions of the primary system, with the consent of the federal author
ities, by the State Highway Commission, and that upon such elimination 
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the eliminated portions shall revert to and become a part of the second
ary road system. Hence it is apparent that the boards of supervisors 
have an interest to protect in connection with the vacation of a primary 
highway, and the section last referred to also provides that for certain 
purposes additions may be made to the primary system which might 
come from the secondary road system, the taking of which would 
definitely be a concern of the board of supervisors of the county in
volved. 

The foregoing merely serves to point out the conditions and the 
reasons which may have moved the legislature to require the county 
board of supervisors to mail a notice of the proposed vacation of any 
secondary road not only to the Highway Commission but to the State 
Board of Education or the Conservation Commission if such secondary 
road impinges upon an institution under the control of either of such 
agencies. Conversely it highlights the reason why the Legislature 
might require the Highway Commission to give notice to the board 
of supervisors of the county concerned of the vacation or closing of a 
primary highway within such county. 

With this background we turn to a consideration of the precise lan
guage of sec. 7, Chap. 103, Acts of the 54th G. A. and find that it reads 
as follows: 

"Notice of such hearing shall be published in some newspaper of 
general circulation in the county or counties where such road is located 
at least twenty (20) days prior to the date of hearing. T·he board m· 
commission which instituted said proceedings and is holding such hear
ing, shall notify the state highway commission, the board or boards of 
supervisors, or board or commission in control of affected state lands, 
as the case may be, of the time and place of such hearing by registered 
mail addressed to the state highway commission, the county auditor, 
or the board or commission in control of affected state lands, as the 
case may be." 

From this it seems clear that the county board of supervisors in 
vacating or closing any road under its jurisdiction must send a notice 
of the time and place of hearing thereon to the State Highway Com
mission and that it may be required similarly to send such a notice 
to other state boards or commissions if it becomes apparent that any 
of them have an interest. It seems likewise clear that in the vacation 
or closing of a primary highway the State Highway Commission must 
send by registered mail to the board of supervisors of the county in 
which such highway is located a notice of the time and place of hearing 
on such vacation and that it also may similarly be required to give 
such notice to any other state institution having an interest in such 
highway by reason of its location. 

It has been suggested that the language of this statute might require 
a board or commission instituting the proceedings to direct a notice 
thereof to itself. Such a suggestion is upon its face absurd· in the 
light of a commonly understood rule that actual knowledge obviates 
the necessity of notice, the purpose of the notice being to give knowl-
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edge. Knowledge of a public agency or corporation or quasi-corpora
tion, whichever the county or the State Highway Commission may be 
considered to be, is certainly to be found in the official acts of such 
agency and incorporated in the official proceedings thereof. Since 
there is knowledge no such absurdity as that embodied in the suggestion 
is contemplated. 

With the knowledge it has of the purpose behind the enactment of 
Chap. 103, Acts of the 54th G. A., it had never occurred to this office 
that any question would arise as to the application or interpretation 
of sec. 7 with respect to notice, but since the question has apparently 
afforded difficulty to other counties than your own the somewhat 
labored and detailed explanation which precedes the foregoing conclusion 
is believed justified. 

March 13, 1952 

HIGHWAYS: Advancement of county road funds for farm-to-market 
construction-reimbursement. The county board of supervisors may 
undertake to improve a section of farm-to-market road and advance 
funds therefor from the county road funds and be reimbursed from 
the farm-to-market road funds, but only to the amount actually spent 
from the county road funds. 

Mr. John Butter, Administrative Engineer, Iowa State Highway Com
mission, Ames, Iowa: 

Re: O'Brien County-Project SN-725. 

Attention has been focused on the above entitled project by objec
tions to expenditures in connection with it by O'Brien County raised 
by the examiners in the State Auditor's office. The specific objection 
is that the cost of the project was originally advanced from the sec
ondary road maintenance funds of the county although subsequently 
reimbursed from farm-to-market funds. An opinion of the Attorney 
General's office as to the illegality of the contract is referred to with
out citing the opinion. This may be the opinion found at page 624 
of the Opinions of the Attorney General 1938. It was written prior 
to the enactment of what is now sec. 310.2, Code of Iowa 1950, which 
specifically authorizes such an arrangement. 

Front Street in Primghar, O'Brien County, Iowa, is a farm-to
market highway extension and involves .463 miles of paving. After 
the required preliminaries the project was advertised for letting as 
a farm-to-market project by the State Highway Commission on Sep
tember 13, 1949. One bid was received for $18,983.10. The bid was 
rejected as too high since the estimate for the project was only $16,-
056.00. The Highway Commission then proceeded to negotiate what is 
described on its face as a "private contract" with the Board of Super
visors of O'Brien County for $16,194.16, relying for its authority on 
section 308A.10, Code of 1950. The county proceeded to do the work 
on a day labor basis at an actual cost of $5,505.57 less than the amount 
of the contract, so that the total cost was $8,294.51 less than if the 
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contract had been awarded to the single bidder. The county advanced 
the money out of secondary road maintenance funds without going 
through the formality of transferring the money from the maintenance 
fund to the construction fund as authorized by sec. 309.15 Code of 1950. 
The work was accepted on October 24, 1949, and on January 5, 1950, 
the farm-to-market fund reimbursed O'Brien County in the amount of 
the contract and the maintenance fund was credited with the money 
so received. 

It is likewise true that the minutes of the Board of Supervisors of 
O'Brien County failed to reflect the authorization for this contract, 
and in that respect the contract is irregular. It is likewise true that 
the advancement of this money out of the maintenance fund without 
making the transfer contemplated by the statute is irregular. Aside 
from commenting on the irregularity the auditors quite properly made 
no particular issue of this aspect of the matter since the fund in ques
tion at the time of the audit had already been reimbursed in an amount 
exceeding the advancement. 

This so-called "private contract" was negotiated subsequent to the 
enactment of sec. 2, Chap. 125, Acts of the 53rd G. A., which now ap
pears as sec. 308A.10 Code of 1950. For that reason we are not con
cerned with the more restrictive provisions of previous legislation. The 
section referred to provides that in the award of contracts for the con
struction of any highway the board having jurisdiction and control may 
reject any or all bids received and let by private contract or build 
by day labor at a cost not in excess of the lowest bid received. This 
is what the Highway Commission was attempting to do by the so-called 
"private contract" with O'Brien County. 

Under sec. 4, Chap. 103 Acts of the 54th G. A., jurisdiction and con
trol over secondary roads is vested in the board of supervisors of the 
respective counties where such highways are located. This was true 
before the enactment of the specific statute cited and even though the 
particular project had to do with an extension of a farm-to-market 
highway the responsibilities with respect to which might be assumed 
by the board of supervisors under sec. 308A.15 Code of 1950. The 
farm-to-market road fund is allocated to the credit of counties and 
has to be expended by and within the county to which the allotment 
is made. In other words, the farm-to-market road fund is simply a 
method of making additional moneys available for the construction 
of certain types. of secondary highways in counties. One distinction 
between this fund and other county highway funds is that the approval 
and concurrence of the Highway Commission is required in order to 
properly effectuate the construction. 

Since the construction of this particular farm-to-market extension 
had become responsibility of the county we have no difficulty in sanc
tioning the expenditure of secondary road funds for that purpose, 
provided the requirements of the statutes in other respects are met, 
but, as pointed out, the obligation to do this work when once assumed 
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was primarily the obligation of the county and we fail to see how a 
contract could be negotiated by the Highway Commission with the 
county under which for a consideration, the county undertook to dis
charge what had become its own responsibility under the statute. 

If, in this instance, the language of sec. 308A.10 had been strictly 
applied, and the county had undertaken to do the work contemplated 
by day labor upon the undertaking of the Highway Commission that 
the county would be reimbursed out of farm-to-market funds upon 
the satisfactory completion of the project, there would be no objection. 
This would have meant simply that the county road fund would have 
received back out of the farm-to-market road fund the money advanced, 
but in this instance it received better than $5,500.00 more than the 
amount advanced, and this is irregular. The county road fund, whether 
construction or maintenance, may be spent on all highways of the 
county, while the farm-to-market road fund may only be spent on 
farm-to-market highways, so that as a result of this transaction there 
became available to O'Brien County almost $5,505.57 more than it was 
entitled to spend in this less restricted fashion. 

It is the opinion of this office that the amount of the savings, $5,-
505.57, should be turned back to the farm-to-market road fund where 
it will be credited to O'Brien County for expenditure on farm-to-market 
roads only. 

March 13, 1952 

INTOXICATING LIQUORS: Keeping and consumption of liquor in 
clubs-club defined. The mere possession or consumption, in a bona 
fide club, of Liquor purchased under the provisions of the Liquor 
Control Act is not per se illegal, however no club may engage in the 
sale of liquor. Consumption of liquor in a public place is illegal 
and if a so-called club is in reality a business enterprise it is in fact 
a public place. Likewise the keeping of liquor in a public place for 
purposes of consumption therein is a violation of the Act. 

Mr. Clyde E. Herring, County Attorney, Des Moines, Iowa: By re
cent letter you have requested an opinion of this office specifically in
quiring whether the keeping of liquor by a club on its premises is in 
violation of law. The factual background set forth in your letter and 
accompanying materials indicates that your question of law is predi
cated upon conditions which may be briefly summarized as follows: 

Institutions designated "clubs" provide on their premises a place for 
the storage of intoxicating liquor owned by individuals who are desig
nated "members". Each "member" has access to the liquor owned 
by him which is kept in the possession of the "club". The "member's" 
liquor is consumed by the "member" and his guests on the premises 
of the "club". 

In some instances the assets of the "club" are owned by the "members" 
either directly, or indirectly as members of a nonprofit corporation. 
In such cases the "club" is not operated as a business enterprise for 
pecuniary gain of any individual or particular group of individuals or 
other legal entity. In this type of institution membership is gained by 
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election of those who are already members. An initial "membership" 
fee is exacted and monthly dues must be paid to maintain "membership". 
The fees and dues involve sums which are substantial rather than 
nominal. 

In other cases the assets of the "club" are owned by one or more 
individuals or other legal entity and the "club" is operated with a view 
to pecuniary gain by such owner. The facilities provided are analogous 
to those referred to in the preceding paragraph. "Membership" fees 
are charged and monthly "dues" are paid by the "members". The 
fees and dues are relatively nominal, usually involving an initiation 
fee of two or three dollars and monthly dues in a similar sum, although 
in some instances the dues are more substantial. In this type of 
"club", "membership" is gained very informally and the owner either 
determines or is influential in determining the "membership". Usual
ly in this type of "club" the owner of the assets leases the assets to 
the "club". Frequently the owner-lessor is the manager or controls 
the manager. The operation of the "club" is usually very profitable 
to the owner and manager but results in little or no gain to the "club". 
In considering questions arising under the liquor laws of Iowa two 
fundamentals of these laws are always prominent. 

1. The possession of liquor in containers bearing Iowa Liquor Con
trol Commission Seals is not per se a violation. 

2. The consumption of liquor in a public place is a violation. 

By enactment of the "Mulct Law" in 1894, the sale of intoxicating 
liquor was prohibited in Iowa with the exception that sale was per
mitted by persons who were licensed in accordance with the provisions 
of the said law. In 1915, by Act of the 36th General Assembly the 
licensing provisions of the Mulct Law were repealed. New prohibitions 
were enacted relating to the possession, sale, transfer and transportation 
of intoxicating liquors. These new provisions, together with provisions 
of then existing law which were not repealed amounted to state pro
hibition. Principally these statutes are found in Chapter 125, Code 
of Iowa 1950, and have never been directly repealed. These provisions 
constituted the Prohibition Law of Iowa. 

Subsequent to repeal of the Eighteenth Amendment to the Consti
tution of the United States (Federal Prohibition) and repeal of the 
"Volstead Act" the Forty-fifth General Assembly of Iowa in Regular 
and Extraordinary Sessions, enacted a body of law relating to alco
holic beverages. (Chapters 37 and 38, Acts of the Forty-fifth General 
Assembly, and Chapter 24 Acts of the Extra Session of the Forty-fifth 
General Assembly). These laws resulted in legalizing the sale of 
intoxicating liquors through a state-owned and operated Liquor Store 
System and the sale of beer (which was excluded from the definition 
of "Intoxicating Liquor") under a licensing system, and further legal
ized the possession of such products within certain limitations. The 
legalizing effect, as previously indicated, was not achieved by a direct 
repeal of the General Prohibition Law, but rather by the enactment of 
provisions which in many instances supersede the general prohibition 
statutes. In this regard the title to House File 292, Acts of the 45th 
G. A. Extraordinary Session (Chapter 24 of the said Acts; Chapter 
123 Code of Iowa 1950) states in pertinent part: 
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"to provide that whenever the provisions of any existing laws relative 
hereto are or may be inconsistent or in conflict with the provisions of 
this act that the provisions of this act shall control and supersede such 
laws and providing that the passage of this act shall in no manner 
affect Chapter Thirty-seven (37) and Chapter Thirty-eight (38) of the 
Acts of the Forty-fifth General Assembly, it being the intent of this 
Act that said Chapters Thirty-seven (37) and Thirty-eight (38) Acts of 
the Forty-fifth General Assembly, shall remain in full force and effect 
as enacted or as hereafter amended." 

The substantive provisions effecting the purpose declared in the 
title above set forth are found in section 2 of the said chapter 24 and 
in seetion 123.2, Code of 1950, as follows: 

"Wherever any provisions of the existing laws are in conflict with 
the provisions of this chapter, the provisions of this chapter shall 
control and supersede all such existing laws." 

One of the statutes which was enacted in 1897 and is found in the 
chapter of the present code, entitled "General Prohibitions" (Chapter 
125) is section 125.13: 

"Every person who shall directly or indirectly, keep or maintain, by 
himself or by associating or combining with others, or who shall in 
any manner aid, assist, or abet in keeping or maintaining, any club
room or other place in which intoxicating liquors are received or kept 
for the purpose of use, gift, barter, or sale, or for distribution or 
division among the members of any club or association by any means 
whatever, and every person who shall use, barter, sell, or give away, 
or assist or abet another in bartering, selling, or giving away, any 
intoxicating liquors- so received or kept, shall be punished by a fine 
of not less than one hundred dollars nor more than five hundred dollars, 
or by imprisonment in the county jail not less than thirty days nor more 
than six months." 

In view of the provisions of the foregoing quoted section it is nec
essary to determine whether the said provisions are superseded by any 
provisions of Chapter 123 of the Code under section 123.2 thereof here
inbefore set forth. Under section 123.3 of the Code, 1950, the possession 
of alcoholic beverages is declared illegal except when possessed within 
the limitations of Chapter 123. The section provides: 

"It shall be unlawful to manufacture for sale, sell, offer or keep for 
sale, possess andjor transport vinous, fermented, spirituous, or alcoholic 
liquor, except beer as defined in chapter 124, or as the same may here
after be amended for any purpose whatsoever, except upon the terms, 
conditions, limitations and restrictions as set forth herein." 

An analysis of Chapter 123 in its entirety and Supreme Court de
cisions thereon, indicates that generally speaking the possession of 
alcoholic beverages is not illegal. In the main, possession is illegal 
when such beverages are kept for sale or illegal use. (State v. Arluno, 
222 Iowa 1, State v. Johnson, 222 Iowa 1204). 

As a person may legally possess liquors, it remains to be determined 
whether a "club" as a result of the enactment of Chapter 123 of the 
Code has the same status and privileges of persons generally. Section 
123.5 of the Code provides in pertinent part: 
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"For the interpretation of this chapter, unless the context indicates 
a different meaning: 
* * * 

6. 'Person' includes any natural person, association, partnership, 
corporation, and club." 

From this definition it results that whenever the word "person" 
occurs throughout the chapter, it refers to clubs as well as individuals. 
It follows that all of the rights, privileges, and prohibitions relating 
to individuals by express reference or by implication, also relate with 
equal force and effect to clubs. A conflict thus develops between the 
provisions of Chapter 123 and section 125.13 supra, resulting in nullify
ing the provisions of the said section 125.13. 

Attention is invited to the fact that in addition to "clubs", the word 
"person" as defined in Chapter 123 also includes "associations, partner
ships and corporations". It follows that all such legal entities may 
possess alcoholic beverages in a public place under the same provisions 
that apply to individuals. 

On the question of possession it is, therefore, immaterial whether 
a "club" is a "public place". However, under section 123.42 of the 
Code intoxicating liquors may not be consumed in a public place. Sec
tion 123.42 of the Code provides: 

"It is hereby made unlawful for any person to use or consume any 
alcoholic liquors upon the public streets or highways, or in any public 
place, and no person shall be intoxicated nor simulate intoxication in 
a public place; and any person violating any provisions of this section 
shall be fined not to exceed one hundred dollars or sentenced not to 
exceed thirty days in the county jail." 

A "public place" is defined in section 123.5 hereinbefore mentioned as 
follows: 

"19. 'Public place' includes any place, building or conveyance to 
which the public has or is permitted to have access and any place of 
public resort." 

Whethe:r: in a particular instance a "club" is a "publ~c place" is a 
fact question. The quarters of a "bona fide club" in substance as well 
as in form are recognized in law as a private place as distinguished 
from a public place under statute and statutory definitions analogous 
to that of sub-paragraph 19 of section 123.5 supra. 

The Illinois Dramshop Law R. S. 187 4 p. 438, declared to be "nuis
ances" all places where intoxicating liquors are sold in violation of law 
and any shift or device to evade provisions of the act to be an illegal 
sale. In City of Decatur v. Schlick, 109 N. E. 737, the defendants prior 
to the local option election of 1914 conducted a licensed saloon. After 
the election they closed the saloon and subsequently opened on the 
premises a place under the name of the "Business Men's Club". Lunches, 
soft drinks and tobaccos were sold. The ice box was divided into com
partments. Intoxicating liquors which were the property of the patrons 
was stored, each person having a separate storage place, labeled with 
his name. Such owner was served with his liquor on request for him-
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self or for himself and his friends or guests who accompanied him. 
The Supreme Court of Illinois held that such facts did not constitute 
a "club" and affirmed the judgment of the lower court that an illegal 
shift or device existed and that defendants were guilty of maintaining 
a nuisance. 

Under Massachusetts statutes in 1884 the sale of liquors by a club 
to its members was legal. In Commonwealth v. Pomphret, 137 Mass. 
584, 50 Am. Rep. 340, the defendant was charged with keeping intoxi
cating liquors with unlawful intent to sell the same. The Supreme 
Judicial Court of Massachusetts said: 

"The word 'club' has no very definite meaning. Clubs are formed 
for all sorts of purposes and there is no uniformity in their constitutions 
and rules. It is well known that clubs exist which limit the number 
of members and select them with great care, which own considerable 
property in common, and in which the furnishing of foods and drink 
to the members for money is but one of the many conveniences which 
the members enjoy. If a club were really formed solely or mainly for 
the purpose of serving intoxicating liquors to its members, and any 
person could become a member by purchasing tickets which would en
title the holder to receive such intoxicating liquors as he called for, 
upon a valuation determined by the club, the organization itself might 
show that it was the intention to sell intoxicating liquors to any person 
who offered to buy, and the sale of what might be called a temporary 
membership in the club, with a sale of the liquors, would not substan
tially change the character of the transaction. One inquiry always is, 
whether the organization is bona fide a club with limited membership, 
into which admission cannot be obtained by any person at his pleasure, 
~nd in which the property is actually owned in common, with the 
mutual rights and obligations which belong to such common ownership, 
under the constitution and rules of the club, or whether either the form 
of the club has been adopted for other purposes, with the intention 
and understanding that the mutual rights and obligations of the mem
bers shall not be such as the organization purports to create, or a 
mere name has been assumed without any real organization behind it." 

In Commissioner of Corporations and Taxation v. Chilton Club, 318 
Mass. 285, 61 N. E. 2d, 335 (1945) it was again said: 

"One inquiry always is whether the organization is bona fide a club 
with limited membership * * * or whether the word 'club' is a mere 
name assumed without any real organization behind it." 

In Portuguese-American Independent Social Club v. Costello, 63 
R. I. 4, 6 A. 2d. 717, there was evidence which showed that there was 
practically no limit on the membership; that no vote was passed upon 
the admission of new members; that no election of officers was held 
for two years; that no record of the members voting any salaries was 
kept; that certain proceeds were not received by or subject to any 
recorded order of the club; that the owner of the building was also 
vice-president and steward, and apparently received rent, salary and 
money for electric service. The Supreme Court of Rhode Island held 
that petitioner was not a bona fide club. 

The word Club is defined in Webster's New International Dictionary 
(Second Ed., 1948) p. 509, as follows: 
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"6. An association of persons for the promotion of some object, 
as literature, science, politics, good fellowship, etc., esp. one jointly 
supported and meeting periodically. Membership is usually conferred 
by ballot, and carries the privilege of exclusive use of club quarters." 

It is clear that the word "club" within normal connotation and within 
legal contemplation refers to an organization of a private nature and 
whose quarters are in truth and in fact a private place. It is, of course, 
this very truth which encourages attempts to clothe illegal transactions 
with apparent legality by the adoption of the word "club" or the 
erection of a mere form without substance as a club. It follows, there
fore, that the premises of a "club" which does not have the true essence 
of a private association in fact is under the statutes a public place. 

In construing the statutory definition of a "public place" under the 
provisions of Chapter 123 of the Code it is pertinent to observe decisions 
on the question whether the public has or is permitted to have access 
even though the place has certain characteristics borrowed from bona 
fide "clubs". 

In Tooke v. State, 61 S. E. 917, it was said by the Court of Appeals 
of Georgia: 

"The rooms of bona fide private clubs of select and discriminate mem
bership, to which only members and specially invited guests are per
mitted access, are prima facie not public. If the membership of the 
club is organized upon an indiscriminate basis, or admits guests to its 
rooms otherwise than upon special invitation, or if it is not a bona fide 
organization, or if it be organized or maintained chiefly for the purpose 
of encouraging or facilitating the drinking of liquors, it is a public 
place while persons are congregated there." 

In Suburban Club, Inc. v. State, 222 S. W. 2d. 321, an injunction was 
sought against the Suburban Club to enjoin the club from operating 
an open saloon. This issue necessarily involved the sale of intox
icating liquors. Notwithstanding the fact that the question submitted 
by you does not assume a sale of alcoholic beverages by a "club" the 
facts of the case and the conclusions of the court directly bear upon 
the question you have presented in that to find the establishment an 
"open saloon" it was also necessary to find that the club was of a 
public nature. 

The club was chartered under Texas statutes as a non-profit cor
poration. In two months of operation the club earned for the "pro
prietors" a substantial sum which included sums derived from the sale 
of "memberships." The "members" did not attend meetings, did not 
serve on membership committees, had no voting rights, acquired no 
interest of any kind in the "club" property. 

The Court of Civil Appeals of Texas stated: 

"The evidence sustained the conclusion that the 'club' was operated 
for the sole profit of the 'proprietors' and that the 'members' were 
individuals acceptable to 'proprietors' who were willing to pay * * * 
for the privilege, as 'members', of having liquor served to them with 
their meals and enjoying the music of the orchestra or dancing at 
the 'proprietors' 'club'. * * * 
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"The so-called 'club' * * * was limited in its patronage to those to 
whom the 'proprietors' chose to sell 'memberships,' together with 
their guests (sometimes numbering as many as 25 in one party). 
'Members' were sold their meals and liquors on credit and were liable 
for the charge slips they signed, as well as for those signed by their 
authorized guests; but the profits belonged to the 'proprietors' who, 
alone, chose the members; and, as owners of the corporate appellate, 
ran the 'club'. 

We are of the opinion that although the patronage was restricted 
by the 'proprietors', the use of the club and 1ts charter was a subter
fuge; and the sale of liquor in the dining-room of the so-called 'club', 
under the circumstances and evidence in this case, justified the trial 
court in finding that 'the place was operated under circumstances and 
conditions contrary to the purposes of the Liquor Control Act.' " 

In conclusion you are advised: 

1. The provisions of sections 125.13 of the Code are superseded by 
the provisions of Cblapter 123, and therefore it is not unlawful to keep 
alcoholic beverages which are in containers bearing Iowa Liquor Con
trol Commission seals, upon the premises of a club. 

2. Whether the premises of a club is a private or public place, is 
a fact question to be determined through the guidance of the cases 
herein cited, and other pertinent cases on the question, it being clear, 
however, that the quarters of bona fide associations of select discrim
inate membership owned and operated by and for the benefit of the 
members, under the exclusive control of the membership are deemed 
private places in the eyes of the law, whereas, establishments which 
have merely assumed the club form but are lacking in the substantive 
attributes of a true club and are in fact business ventures, are within 
contemplation of law "public places". 

3. The possession of alcoholic beverages in containers bearing Iowa 
Liquor Control Commission seals, in a public place is not per se a 
violation of the Liquor Control Act. However, possession may be il
legal, as for example, if the liquor is kept for the purpose of sale, or 
illegal use (circumstantial evidence may establish this point). 

4. The consumption of liquor in a public place is in violation of the 
Liquor Control Act, and the keeping of liquor to be consumed in a 
public place is a violation as the establishment in possession may be 
charged as a principal (aider and abettor). 

5. No club may engage in the sale of alcoholic beverages. 

April 4, 1952 

SOLDIERS BONUS: Status of stepchild adopted by new stepfather. 
Where a stepchild of a deceased World War II veteran was adopted 
prior to November 2, 1948, by a new stepfather the affinity ceased 
to exist and such child would not be entitled to the bonus and the 
next in line under the statute would take. 

Mr. Edward J. Kallemyn, Executive Sec1·etary, World War II Sen-ice 
Compensation Board: 
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We have had under consideration for some time now your request 
for an additional opinion as to stepchildren and adopted children and 
adoptive parents. 

You will recall that we rendered an opinion on July 27, 1950, ad
vising you that: 

1. "In the case, then of a veteran killed in action, who at that time 
was married and had a stepchild, that relationship continued to exist 
thereafter. 

2. "The stepchild may obtain another stepparent but the affinity 
remains with the veteran stepfather and since the legislature did not 
see fit to take the child out of the line in the event of a new step
parent relationship as it did in the case of a remarried widow, we 
believe they intended the stepchild to receive this benefit." 

In your recent request, you go a step further and ask: 

"As to whether or not the adoption of a veteran's stepchild by its 
new step or new parent or by any other person or persons changes its 
status to the extent that it is no longer eligible for World War II ser
vice compensation as beneficiary of its deceased veteran stepfather, 
and, if so, whether the beneficiary next in line, as provided in Chapter 
35A, Code of Iowa, 1950, thereby becomes eligible." 

In our opinion of July 27, 1950, we said: 

"We would hold differently in case the veteran returned and the 
relationship terminated by a divorce and loss of custody to the veteran 
of the child by court action prior to the death of the veteran. In ~ch 
case, the relationship of stepchild and stepfather would not be existant 
at the time of the veteran's death and the ex-wife and child would not 
be in the list designated in the statute." 

In our opinion to you dated March 15, 1949, we advised you that: 

"It follows that it is our opinion that the effective date of Chapter 
59, Acts of the 52nd General Assembly, was November 2, 1948, and 
that the status of those eligible to receive said bonus was fixed and 
determined as of that date." · 

Taking into consideration our opinions of March 15, 1949, and July 
27, 1950, it follows that it is our opinion now that if the relationship 
of stepfather and stepchild existed on November 2, 1948, and the widow 
was remarried on or before that date, then the stepchild's status is 
fixed and determined as of that date and such stepchild is entitled to 
the bonus. The affinity continues notwithstanding the death of the 
veteran stepfather. 

What, then, if the said stepchild had been adopted by a new stepfather 
on or before November 2, 1948? 

Section 600.5 provides that a decree of adoption shall be entered. 

"Ordering that from the date thereof, the child shall be the child of 
the petitioners." 

Section 600.6 provides 

"upon the entering of such degree, the rights, duties and realtionships 
between the child and parent by adoption shall be the same that exist 
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between parents and child by lawful birth and the right of inheritance 
from each other shall be the same as between parent and children born 
in lawful wedlock." 

Our adoption laws contain nothing concerning the relationship be
tween a former stepparent and an adoptive parent. 

In the case of In Re Smith's Estate, 223 Iowa 817, 273 N W 891 
and 277 N W 743 states the law in Iowa to the effect that where an 
adopted child dies intestate, leaving no widow or heirs, the adopting 
parents are the legal heirs of deceased and entitled to his estate to the 
exclusion of the natural parents and no part of the estate descends to 
the natural parents or their heirs. (Citing In Re Fitzgerald's Estate, 
223 Iowa 141; 272 N W 117.) 

The cases of Moore vs. Weaver, 53 Iowa 11, 2 N W 741, In Re Estate 
of Parker, 97 Iowa 593, 66 N W 908 and Lawley vs. Keyes, 172 Iowa 
575, 154 N W 940 state the law of Iowa to the effect that where a 
person dies intestate, leaving no widow or heirs, and his natural 
mother predeceases his natural father and such natural father had 
remarried, the deceased's stepmother would be entitled to share in 
his estate. In other words, though no heir of her husband, the step
mother was an heir of her stepson, though no blood relation to him. 

Bearing in mind the two foregoing lines of cases, it seems logical 
to say that if the stepchild of the deceased veteran was adopted on or 
bef~e November 2, 1948, the affinity ceased to exist upon the filing 
of the decree of adoption and, as stated in the Smith case, the adopting 
parents are the legal heirs to the exclusion of the natural parents 
and if the adopting mother had predeceased the adopting father and he 
had remarried, the stepmother would be considered as a legal heir. 

We are, therefore, of the opinion that if such stepchild of a de
ceased veteran had been adopted by a new stepfather on or before 
November 2, 1948, the affinity ceased to exist and such person would 
not be entitled to the bonus and the next in line, mother, father or 
person standing in loco parentis, in that order, would be entitled thereto. 

April 17, 1952 
(See Opinion of February 21, 1952) 

CITIES AND TOWNS: Parking meter revenue-use of excess funds. 
The excess of parking meter revenue may be used for general traffic 
control including off-street parking lots and parking garages, how
ever its use for garages for storage, repair and servicing of city 
vehicles is not within the authority of the statute. 

Mr. Glenn D. Sarsfield, State Comptroller: We have yours of recent 
date in which you have submitted the following: 

"In your opinion of February 21, 1952, to me regarding the Parking 
Lot Fund and the Parking Meter Fund you state in part the following: 

'2. (b) The foregoing statute, therefore, being a regulatory measure 
under the police power, its use must be restricted to the uses designated 
by the foregoing section 390.8. Its diversion to any other use, such 
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as use in the Street Fund, than that prescribed in the foregoing section 
390.8, would place the foregoing statute in constitutional jeopardy. 
This jeopardy would arise if and when the Parking Meter Fund, limited 
in its use to the installation and maintenance of meters and traffic 
control devices, is diverted into the Street Fund where it might be 
used for the several purposes therein defined. According to Hickey 
v. Riley, 162 Pac. 2d 371, following other cited cases, states this: 

'The right to apply the revenue not only to the narrow and restricted 
purposes of the mere installation, operation and maintenance of the 
meters, but also to the broad purposes of general traffic control where 
authorized by the enabling ordinances, has been upheld in a number 
of well-reasoned decisions.' 

(c) Because of the very terms of the statute, 390.8, parking meter 
funds can be used only for the purposes set forth in the statute and 
none other. The statute so reads: 

'Funds derived from the operation of parking meters shall be used 
for the following purposes and none other.' 

Section 390.12, Code of Iowa, makes certain exceptions and provisions 
for the use of the funds received from the operation of parking meters 
in cities under 10,000 population. 

A municipal corporation (under 10,000 population) has raised the 
question with this office if the council may direct a portion of the cost 
of construction of a contemplated garage for the storage, repair, and 
servicing of city motor vehicles and other equipment may be paid 
direct out of the Parking Meter Fund without transferring it. 

In view of your opinion referred to above and section 390.12, Code 
of Iowa, I respectfully request an opinion as to whether expenditures 
such as those referred to above, or for any other lawful purpose may 
be made from the Parking Meter Fund in cities under 10,000 population." 

In reply thereto we would advise you as follows: 

The foregoing Code section 390.12, Code of 1950, involved herein, 
provides as follows: 

"Cities under 10,000 population. Sections 390.8 and 390.11 shall 
not be applicable to cities and towns having a population of less than 
ten thousand, however, such cities shall have power and authority to 
use the funds received from the operation of parking meters to pay 
the cost of acquiring, operating, maintaining and repairing the same, 
and also to pay the cost of acquiring and operating other parking and 
traffic control devices. Any of such funds remaining thereafter may 
be used either to purchase, lease or otherwise acquire parking lots 
or other off-street parking areas for the parking of vehicles, or said 
remaining funds may also be used for the retirement of revenue bonds 
issued for the purpose of acquiring parking lots, in the event the 
revenue from said parking lots is insufficient to pay the cost of re
tiring said bonds, or for any other lawful purpose.'' 

The question at issue concerns the authorization provided in the 
foregoing statute for the use of meter funds remaining after the 
payment of the cost of acquiring, operating, maintaining and repairing, 
and paying the cost of acquiring and operating other traffic control 
devices, and specifically their use for the purpose of paying a portion 
of the cost ~f construction of a garage for the storage, repair and ser
vicing of city motor vehicles and other equipment needed either directly 
or by transfer. Such e~cess may be used under the authority of the 
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statute for either the purchase, lease or otherwise acquisition of park
ing lots or other off-street parking areas for the parking of vehicles 
or for the retirement of revenue bonds issued for the acquisition of 
parking lots in the event the revenue from the parking lots is insuf
ficient to pay the cost of retiring the bonds or for any other lawful 
purpose. The purpose for which the use of this fund is now sought 
clearly is within the foregoing terms only if it can be used under the 
power to use the excess for any other lawful purpose. In other words, 
if such excess is usable for the purpose stated, it must arise out of 
the power to use the excess "for any other lawful purpose." This 
being a regulatory measure promulgated under the police power, 
there are limitations upon its exercise. Such limitation is fixed in 
State v. Osborne, 171 Iowa 678, 687, in the following words: 

"When, therefore, it is clearly evident that an act sought to be justi
fied as an exercise of the police power is not in fact intended as a 
regulation, and that its real purpose-no matter what verbiage is 
employed to conceal it-is to raise revenue or to accomplish some ul
terior effect not within the legitimate province of legislation, the courts 
will hold it to be unauthorized and void. Iowa City v. Glassman, 155 
Iowa 671." 

The situation, therefore, presents the question as to whether the 
accumulation of revenue from parking meters, in excess of its needs, 
in itself converts this statute into a revenue measure. The rule appears 
to be that collection of an amount of a license tax imposed under the 
police power in excess of the amount required to accomplish its pur
pose is sufficient by itself to destroy this use. That its use for the 
purchase, leasing or otherwise acquiring off-street parking lots and 
areas authorized by the statute is consistent with its purpose, will not 
be denied. But its use for any other lawful purpose places this statute 
in jeopardy unless it be within the legitimate province of the legis
lation. 

McQuillin Municipal Corporation, Second Edition, Vol. 3, Page 693, 
provides as follows: 

"Ordinances imposing license taxes under the power to regulate 
are prima facie valid, and the unreasonableness of the exactions must 
be made clearly to appear, and they must be obviously and largely 
beyond what is needed for the purpose intended, before such legislation 
will be declared void. The fact that the exaction may result in pro
ducing a revenue in excess of that required for regulation does not 
in itself destroy the regulatory character of a police measure." 

In the cases cited in support of the foregoing rule: 

"Erwin v. Omaha, 118 Neb. 331, 224 N. W. 692; Tharp v. Clovis, 34 
N. M. 161, 279 Pac. 69, 71, citing the text; State ex rel. Remick v. 
Clousing, 205 Minn. 296, 285 N. W. 711. See State v. Cox ------------ N. H. 
------------• 16 A. (2d) 508." 

In the case of Colorado Postal Tel. Co. v. Colorado Springs, Colo, 
560, 158 Pac. 816, it was held: 

Where it did not plainly appear that the license fees imposed upon 
corporations using poles and wires for the con.duct of electricity would 
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produce an income in excess of what would be required to pay the 
expense of the city's supervision, the ordinance imposing such fees was 
upheld as a valid and reasonable police measure. 

In Glodt v. City of Missoula, 190 Pac. 2nd, 545, 549, where there was 
a claim made that the installation of parking meters and charging of 
a fee therefor, is revenue collecting purpose and not a traffic control 
purpose, the Supreme Court of Montana stated: 

" 'Ordinances imposing license taxes under the power to regulate 
are prima facie valid, and the unreasonableness of the exactions must 
be made clearly to appear, and they must be obviously and largely 
beyond what is needed for the purpose intended, before such legis
lation will be declared void. The fact that the exaction may result in 
producing a revenue in excess of that required for regulation, does not 
in itself destroy the regulatory character of a police measure.' Mc
Quillin on Municipal Corporations, 2nd Ed., Vol. 3 P. 693, Par. 1102. 

The Supreme Court of Oregon in Hickey v. Riley, 177 Or. 321, 162 
P. 2d 371, 377, said: 'We think that it is beyond question that the 
ordinances were enacted primarily for traffic regulation and not for 
revenue. The fact that, in the operation of the meters, a revenue has 
resulted, does not, in itself, classify the ordinances as revenue measures. 
(Citing cases) The right to apply the revenue not only to the narrow 
and restricted purposes of the mere installation, operation and main
tenance of the meters, but also to the broad purposes of general traffic 
control where authorized by the enabling ordinances, has been upheld 
in a number of well-reasoned decisions'. 

The state of Montana has clothed the cities and towns of the state 
with broad and comprehensive power over the streets and public ways 
within their limits. Several of the subdivisions of section 5039, Re
vised Codes 1935, set forth specifically the power and authority that 
the state, from its reserve of police power, has granted to the cities 
to enable them to acquire, construct, control and regulate the streets 
and the use thereof and the traffic thereon.'' 

It would follow therefore that if excess revenue, arising out of the 
exercise of the police power in the enactment of a licensing measure, in 
itself may be a badge of unlawfulness, statutory provision for the use 
of such excess must be within the purpose of the licensing act. This 
is the view of Blashfield Cyclopedia of Automobile Law and Practice, 
Vol. 1, Part 1, Permanent Edition, Section 78.10, which states the rule 
as follows: 

"Revenue derived from parking meters in excess of the expenses of 
installation and maintenance may properly be used to maintain the 
streets, including streets on which no meters are located; and, under 
proper legislative authority, may be used to acquire, construct, and 
maintain municipal parking lots or public parking areas.'' 

If the accumulation of this excess money is deemed to be, in any 
aspect, an exercise of the taxing power of the state, its use for any 
other lawful purpose is limited to the general purposes of the statute. 
To that point Birmingham v. Hood-McPherson Realty Co., 172 So. 
114, 108 A.L.R. 1140, 1150, stated the following: 

"In the leading case of Van Hook v. City of Selma, 70 Ala. 361, 
364, 365, 45 Am. Rep. 85, it is declared as to the power to tax as an 
incident to the exercise of police power, that :in the case of useful 
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trades and employments, and a fortiori in other cases, that, as an 
exercise of police power merely, the amount exacted for a license, 
though designed for regulation and not for revenue, is not to be con
fined to the expense of issuing it; but that a reasonable compensation 
may be charged for the additional expense of municipal supervision 
over the particular business or vocation, at the place where it is 
licensed. For this purpose, the services of officers may be required, 
and incidental expenses may be otherwise incurred in the faithful 
enforcement of such police inspection or superintendence.' This is the 
rule that obtains in this jurisdiction. Standard Chemical & Oil Co. 
v. City of Troy, supra." 

and our Supreme Court has stated to the same point in State v. Gish, 
168 Iowa 70, 81, the following: 

"The statute in question involves not only the taxing power, but the 
police power of regulation as well. If we were to strike down Sec. 9, 
which section alone involves the exercise of the taxing power, it would 
still leave the remainder of the act quite intact and independent and 
involving only an exercise of the police power. That a reasonable 
fee may be imposed as an incident to the exercise of the police power 
of regulation is too well settled to require citation of authorities. 
Standard Stock Food Company v. Wright, 225 U. S. 540; Engel v. O'Mal
ley, 219 U. S. 128; St. Louis v. Williams, 235 Mo. 503; 139 S. W. 340." 

In view of the foregoing we are of the opinion that the Legislature 
in authorizing use of the excess parking meter revenue "for any other 
lawful purpose" intended and did limit its use for general traffic con
trol. We regard its use, therefore, for reconstruction of a garage for 
the storage, repair and servicing of motor vehicles and other equipment, 
not a use within the authority granted by section 390.12, Code 1950. 

June 5, 1952 

COUNTIES: Loaning or renting county equipment to drainage district. 
Except as provided in section 455.135 of the Code, the board of super
visors may not permit the use of county equipment in drainage ditch 
work within the district under control of a drainage board, with or 
without allowing compensation to the county from said drainage dis
trict. 

Mr. Dayton Countryman, County Attorney, Nevada, Iowa: We have 
yours of the 24th ult. in which you have submitted the following: 

"Kindly advise me on the following proposition: 

'Can the Board of Supervisors use county equipment in drainage 
ditch work within the district under their control as the drainage board, 
with or without allowing compensation to the county from said drainage 
district?' 

The nearest Attorney General's opinion I can find on this is found 
at page 294-1940. The facts, however, are sufficiently different in 
my opinion to warrant the above request." 

In reply thereto we would advise you that subject only to certain 
provisions of Chapter 202, paragraph 21, Acts of the 53rd General 
Assembly, now appearing in section 455.135, Code of Iowa, 1950, there 
is no express authority in the Board of Supervisors to permit the use 
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of county equipment for any other than county purposes either with 
or without compensation to the county for such use. Such provision 
of the 53rd General Assembly is in terms as follows: 

"In the case of minor repairs not in excess of five hundred dollars 
($500.00) where the board finds that the same will result in a saving to 
the district it may cause the same to be done by secondary road equip
ment and labor of the county and then reimburse the secondary road 
maintenance fund from the drainage district fund thus benefited." 

In the opinion to which you refer where the question of permitting 
farmers to use county spraying machines for the purpose of destroying 
weeds and for which use a reasonable rental is charged by the county 
it was the conclusion: 

"That such use of the machine by farmers would be unauthorized. 
Municipal corporations have only such powers as are expressly granted 
them by statute or such as may be reasonably implied from the ex
pressed grant. There is no statute authorizing a county to rent county 
property for private purposes." 

The limited express power to use secondary road equipment provided 
by the foregoing statute enacted by the 53rd General Assembly, is, 
in our judgment, confirmation of the lack of any previous general 
power, express or implied, in the board of supervisors to permit the 
use of county equipment for other than county purposes with or without 
compensation. 

Subject to the provisions of the portion of section 455.135, heretofore 
quoted, we are of the opinion that county equipment cannot be used 
for other than county purposes with or without compensation to the 
county for such use. 

June 5, 1952 

MOTOR VEHICLES: Records of operators for public inspection-ex
ceptions. Records of the department of public safety relating to 
motor vehicle operators, except as provided in section 321.271 of the 
Code, may be inspected by the public and certified copies obtained upon 
payment of fee. 
Mr. Pearl W. MclVlurry, Commissioner of Public Safety: 

By letter dated April 15, 1952, you request an opinion relating to 
the authority and duties of the Department of Public Safety with rela
tion to supplying to the public records of the department or information 
therefrom pertaining to motor vehicle operators. 

Your attention is respectfully invited to the following pertinent sec
tions of the Code of Iowa, 1950: 

321.10 CERTIFIED COPIES OF RECORDS. The commissioner and 
such officers of the department as he may designate are hereby author
ized to prepare under the seal of the department and deliver upon 
request a certified copy of any record of the department, charging 
a fee of fifty cents for each document so authenticated, and every such 
certified copy shall be admissible in any proceeding in any court in 
like manner as the original thereof. 
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321.11 RECORDS OF DEPARTMENT. All records of the depart
ment, other than those declared by law to be confidential for the use 
of the department, shall be open to public inspection during office hours. 

321.199 RECORDS. The department shall file every application 
for a license received by it and shall maintain suitable indexes con
taining, in alphabetical order: 

1. All applications denied and on each thereof note the reasons for 
such denial. 

2. All applications granted. 

3. The name of every licensee whose license has been suspended or 
revoked by the department and after each such name note the reasons 
for such action. 

321.200 CONVICTION AND ACCIDENT FILE. The department 
shall also file all accident reports and abstracts of court records of 
convictions received by it under the laws of this state and in connection 
therewith maintain convenient records or make suitable notations in 
order that an individual record of such licensee showing the convictions 
of such licensee and the traffic accidents in which he has been involved 
shall be readily ascertainable and available for the consideration of the 
department upon any application for renewal of license and at other 
suitable times. 

321.271 REPORTS CONFIDENTIAlr-WITHOUT PREJUDICE. All 
accident reports shall be in writing and the written report shall be 
without prejudice to the individual so reporting and shall be for the 
confidential use of the department, except that upon the request of 
any person involved in an accident, or the attorney for such person, 
the department shall disclose the identity of the person involved in 
the accident and his address. A written report filed with the depart
ment shall not be admissible in or used in evidence in any civil case 
arising out of the facts on which the report is based. 

321A.3 COMMISSIONER TO FURNISH OPERATING RECORD
FEES TO BE CHARGED AND DISPOSITION OF FEES. The com
missioner shall upon request furnish any person a certified abstract 
of the operating record of any person subject to the provisions of this 
chapter, which abstract shall also fully designate the motor vehicles, 
if any, registered in the name of such person, and, if there shall be 
no record of any conviction of such person having violated any law 
relating to the operation of a motor vehicle or of any injury or damage 
caused by such person, the commissioner shall so certify. A fee of 
one dollar shall be paid for each such abstract except by state, county, 
city, town or court officials. Such fees shall be used by the department 
for administering this chapter. Such abstracts shall not be admissible 
as evidence in any action for damages or criminal proceedings arising 
out of a motor vehicle accident. 

Obviously the provisions of section 321.10 are qualified by specific 
statutory provisions in derogation thereof. Section 321.271 is such a 
qualifying section. Likewise the provisions of section 321.271 qualify 
the provisions of section 321.11. 

Under the provisions of section 321.271 the written reports relating 
to motor vehicle accidents which are made by parties involved in an 
accident, are privileged and are not to be made available for exam
ination by any persons whomsoever other than personnel of the de
partment of public safety in the performance of their duties in the 
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department. The Department of Public Safety will, under the pro
visions of the section, supply to any person involved in an accident or 
their attorney the identity and address of other persons involved in the ac
cident. 

It is to be noted that the provisions of section 321A.3 which make 
it the duty of the commissioner to furnish a certified abstract of oper
ating records, are not in conflict with any pertinent statutes hereinbe
fore set forth. Briefly stated: Section 321.11 permits inspection of 
certain records; section 321.10 provides for certified copies of records; 
section 321A.3 provides for a certified abstract of records. For example: 
Under section 321.10, the operating history of an individual may in
volve a number of records. A copy of each record would be supplied 
for a fee of fifty cents. These records are available for public inspec
tion without charge. Under section 321A.3 a person interested only 
in a summary of certain records and not actual copies of the records, 
may obtain an abstract of the information contained in such various 
records upon payment of a fee of one dollar. 

You are advised that it is the opinion of this office that records of 
the department, other than those declared by law to be confidential, 
as in section 321.271, may be inspected by the public, and that cer
tified copies of such records shall be provided upon the payment of 
a fee of fifty cents. You are further advised that members of the 
public may obtain an abstract of the conviction and accident record 
of any person upon payment of a fee of one dollar. You are also 
advised that under the provisions of section 321.271 accident reports 
and information set forth in such reports are not to be divulged or 
made available in any manner to the public, with the exception that 
the identity and address of persons involved in an accident may be 
furnished to other persons involved in the accident or the attorneys 
for such persons, and with the further exception that the fact that 
an individual was involved in an accident on a certain date, may be 
shown in the abstract under section 321A.3. 

In making records available to the public, you are advised that the 
duty of the department under the law is to provide reasonable service 
to the public taking into consideration the normal limitations imposed 
by personnel and the regular administrative functioning of that office. 

July 3, 1952 

COUNTIES: Use of county hospital tax funds for tuberculous patients. 
The state institution fund, section 444.12 of the Code as amended 
by chapter 91, Acts 54 G. A., is the proper fund from which the cost 
of tuberculous patients in the county hospital should be paid. The 
county hospital tax levied under section 347.7 is not available for 
that purpose. 

Mr. Clyde E. Herring, County Attorney, Des Moines, Iowa, Attention 
Mr. Shepherd: This will acknowledge receipt of yours of the 6th ult. 
in which you have submitted the following: 



120 

"Broadlawns Polk County Hospital has notified the Board of Super
visors of Polk County, Iowa that it proposes to ask Polk County to 
budget approximately $200,000.00 in the State Institutions fund of 
Polk County, and to levy a tax sufficient to raise said amount, and 
to appropriate the amount so raised, and to pay the said amount to 
Broadlawns to pay the full cost of tuberculosis patients at its tuber
culosis department. Their request is based upon a letter opinion from 
your office dated November 19, 1948, and addressed to the County 
Attorney of Scott County, Iowa. 

Heretofore, the cost of operating the tuberculosis department of 
Broadlawns has been paid from the Polk County Public Hospital fund 
created pursuant to section 347.7 of the Iowa Code of 1950. The Board 
of Supervisors has not used the State Institutions fund for such pur
pose. In this connection, attention is invited to the language of section 
254.4 of the 1950 Code, as amended by Chapter 91, section 1 of the 
Acts of the 54th General Assembly, which indicates that allowance by 
the supervisors from the State Institutions fund is permissive only, 
and not mandatory. 

Your attention is further invited to section 347.7 of the Iowa Code 
of 1950 and to Chapter 138, section 1 of the Acts of the 54th General 
Assembly, which amended said section as it applied to Polk County 
by increasing the maximum from 2 mills to 3'12 mills for the County 
Public Hospital fund. This increase was pursuant to H. F. 88, the 
explanation of which bill reads as follows: 

'An Act to amend section 347.7, Code 1950, to raise the limitation on 
the power to levy annually special taxes for the improvement and 
maintenance fund of county public hospitals in counties having a popu
lation of 135,000 inhabitants or over.' 

We have discussed this Act with Mr. Sloane, Representative from 
Polk County, who introduced the Act and have been advised that prior 
to the introduction thereof, he and others were taken on a tour of 
inspection of Broadlawns Hospital by the Superintendent and Trustees 
of that institution; that they were conducted through the tuberculosis 
department as well as the general department and were advised as to the 
costs of operation of both the general and tuberculosis departments. 
Mr. Sloane states that it was his intention when this Act was intro
duced to provide sufficient funds to operate the entire establishment, 
including both the general hospital and the tuberculosis hospital 
from the proceeds of the tax levy provided by section 347.7 and that 
for that reason the word 'hospitals' in the plural was used in the pre
amble to the Act. He further advised us that the same representations 
and cost figures were submitted to the Committee of the House of 
Representatives to which this H. F. 88 had been referred, and in the 
opinion of Mr. Sloane it was the legislative intent of the 54th General 
Assembly that all of these costs, including the cost of the operation 
of the tuberculosis hospital, should and could be met from the increased 
tax levy provided. 

We have also discussed this matter with State Senator George O'Mal
ley, who has been kind enough to turn over to us his entire legislative 
file concerning the enactment of the amendment to section 347.7, and 
he likewise indicated that he understood the increased tax levy for the 
County Public Hospital fund was designed to cover both the general 
and tuberculosis departments. 

Will you, therefore, kindly review your letter opinion of November 
19, 1948, above referred to, and advise us in the light of the amend
ments to the law therein construed as to whether or not the cost of 
operating the tuberculosis hospital, which is a part of the Broadlawns 
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Polk County Hospital, may be met from the County Public Hospital 
fund authorized by section 347.7 of the Code, over which fund, under 
the authority of Phinney vs. Montgomery, 218 Iowa 1240, the Board 
of Supervisors has ministerial authority only, or, must be met from the 
State Institution fund, authorized by Section 444.12 of the Code of 
Iowa." 

In reply thereto we would advise you as follows: 

In the letter opinion, dated November 19, 1948, wherein it was sub
mitted that a tuberculosis sanatorium, through its board of trustees, 
was making a claim against the county for the cost of furnishing free 
treatment during the first and second quarters of 1948 and the query 
was made as to whether the claim can be paid out of the State Institu
tion Fund directly to the sanatorium, reply was made as follows: 

"(1) The state institution fund, being section 444.12, Code 1946, 
is the proper fund from which the foregoing claim should be paid. The 
tax levied under section 347.7 is not available for that purpose. 

(2) The maximum limitation of $20.00 per week, provided by section 
254.4, is the limit of the liability of the county for the support of each 
patient." 

The foregoing opinion was based upon the provisions of section 444.12, 
Code 1946, which provided as follows: 

"State institution fund. The board of supervisors for each county 
shall establish a state institution fund and shall at the time of levying 
other taxes, estimate the amount necessary to meet the expense in 
the coming year of maintaining county patients, including cost of com
mitment and transportation of patients at the Mount Pleasant state 
hospital for the insane, Independence state hospital for the insane, 
Cherokee state hospital for the insane, Clarinda state hospital for the 
insane, the state sanatorium for the treatment of tuberculosis at Oak
dale or any similar tuberculosis institution established and maintained 
by any county under the provisions of chapter 254, the Glenwood state 
school for the feeble-minded, the hospital for epileptics and school for 
feeble-minded at Woodward, the Iowa juvenile home at Toledo, the Iowa 
Soldiers' orphans home at Davenport, the school for the blind at Vinton, 
the school for the deaf at Council Bluffs, and the state psychopathic 
hospital at Iowa City, and shall levy a tax therefor. Said fund shall 
not be diverted to any other purpose. Should any county fail to levy 
a tax sufficient to meet this expense the deficiency shall be paid from 
the county general fund, same to be transferred to the state institution 
fund." 

The foregoing section was enacted by section 1, Chapter 220, Acts 
of the 50th General Assembly, and was legislative recognition and 
direction with respect to the cost of care determined by this department 
in the Report of Attorney General for 1942 at page 115, in which it 
was the holding that the cost of care of patients at the Oakdale Sana
torium may be paid either from the County General Fund or the County 
Poor Fund. 

Prior to the enactment of the foregoing statute, there existed the 
statute 3828.128, Code 1939, which, at the time of the issuance of the 
1942 opinion of Attorney General, appeared in terms as follows: 
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"Allowance for support. The board of supervisors may allow, from 
the poor fund of the county, for the care and support of each tuber
culous patient cared for in any such institution, a sum not exceeding 
twenty dollars per week." 

At the same time that the 50th General Assembly established the 
State Institution Fund for the care of the tubercular, it, by section 9 of 
Chapter 220, 50th General Assembly, substituted for the word "poor" 
in section 3828.128, exhibited above, the words "state institution", and 
thereby further recognized that the care and support of tuberculous 
patients in county institutions should be paid from the State Institution 
Fund as created by the 50th General Assembly. The foregoing section 
3828.128 now appears as section 254.4, Code 1950, and as amended by 
the 54th General Assembly, Chapter 91, section 1, provides as follows: 

"Allowance for support. The board of supervisors may allow, from 
the state institution fund of the county, for the care and support of 
each tuberculous patient cared for in any such institution, a sum not 
exceeding the average per patient per day cost of treatment in any such 
institution." 

Upon cursory examination, it would appear that while the Legislature 
has imposed a mandatory duty to levy a tax, among others, for the 
purpose of paying the claims of indigent tuberculous patients in county 
institutions, it has, by the use of the word "may" in section 254.4, 
allowed therefor the sum therein prescribed for the care and support 
of each tuberculous patient and left the use of the fund as a matter of 
discretion for the Board of Supervisors. However, the history of this 
legislation dispels that appearance. The original of section 254.4 was 
enacted by the 36th General Assembly, section 3, Chapter 142, in terms 
as follows: 

"Sec. 3. Allowance--appropriations-elections. The board of super
visors shall allow for the care and support of each patient when in such 
designated institution, a sum not exceeding fifteen dollars ($15.00) per 
week from the poor fund, provided that in counties of 67,000 or over, 
population, a sum not to exceed $15,000, in counties of 15,000 or over 
population, and less than 67,000, a sum not to exceed five thousand 
dollars ($5,000.00), and in counties of less than 15,000 population, a 
sum not to exceed two thousand dollars ($2,000.00) may be appropriated 
out of county funds for constructing, acquiring and equipping buildings 
without submitting the same to a vote of the qualified electors. The 
board of supervisors may submit the question of expending a greater 
amount than above specified by a vote of the qualified electors of the 
county at any general election and may for such purposes expend the 
amount authorized by said vote." 

and appeared as section 409-t4 of the Supplemental Supplement of 
1915. Chapter 150, Section 1, Acts of the 43rd General Assembly struck 
the word "shall" in the foregoing statute and inserted in lieu thereof 
the word "may". However, whatever view may be taken of the legis
lative intent in substituting the word "may" for "shall" at that time, 
it is quite clear to us that where the Legislature in 1943 established 
the State Institution Fund, and substituted its use instead of the poor 
fund, for the care and support of tuberculous patients, it did not intend 
thereby to invest a vain power in the Board of Supervisors. If there 
rest a discretion in the board in the use of the State Institution Fund 
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for tuberculous patients, the mandatory direction to levy for that pur
pose would deprive the taxpayers of money for which no use is provided. 
It is our view, therefore, that the retention of the word "may" in section 
254.4 is not a true expression of the legislative intent in view of the 
foregoing statutory situation. Converting "may" in a statute to the 
mandatory "shall", under appropriate circumstances, has long had 
judicial support, both in Iowa and elsewhere. School Township 76 vs. 
Nicholson, 227 Iowa 290, 288 N.W. 123, stated the following: 

"The word 'may' is construed to mean 'shall' whenever the rights 
of the public or third persons depend upon the exercise of the power 
or performance of the duty to which it refers. And so, on the other 
hand, the word 'shall' may be held to be merely directory, when no 
advantage is lost, when no right is destroyed, when no benefit is sac
rificed, either to the public or to the individual, by giving it that con
struction. But, if any right to anyone depends upon giving the word 
an imperative construction, the presumption is that the word was used 
in reference to such right or benefit. But, where no right or benefit 
to anyone depends upon the imperative use of the word, it may be held 
to be directory merely." 

That this conclusion does not conflict with the legislative intent with 
respect to the maintenance levy, provided by Chapter 347, Code 1950, 
for a county hospital, is quite clear from the fact that providing for 
maintenance in the operation of the county hospital as a tubercular 
sanatorium, or providing for the care of tuberculous patients, is merely 
an optional power vested in the hospital trustees. Section 347.14, 
subsections 6 and 7, Code 1950, provide as follows: 

"Optional powers and duties. The board of hospital trustees may: 
6. Operate said hospital as a tuberculosis sanatorium or provide as 

a department of such hospital suitable accommodation and means for 
the care of persons afflicted with tuberculosis. 

7. Formulate rules and regulations for the government of tuber
culosis patients and for the protection of other patients, nurses, and 
attendants from infection." 

It would seem, therefore, anomalous to infer that the Legislature, 
charged with the knowledge of its creation of the State Institution 
Fund and the use to which it is to be put and the failure to empower 
hospital trustees to expend hospital funds for tubercular purposes, in 
providing a mandatory maintenance levy under section 347.7 to county 
hospitals, intended to include therein money for the maintenance of 
a tuberculosis sanatorium, which the county hospital trustees may 
never establish. Or, in other words, to make two separate funds, es
tablished by separate levying bodies, available for the payment of 
tuberculosis costs. In so far as the powers of administrative agencies 
are concerned, "the language of legislation granting the power to 
expend public funds has been narrowly restricted." (Sutherland Statu
tory Construction, 3rd Edition, section 6603.) In this connection it 
is to be said that, while the statements of legislators, respecting the 
purpose of legislation, is entitled to the fullest credence, such statements, 
as an aid to statutory intention, are not favored by the courts. Sec
tion 5013 Sutherland Statutory Construction, 3rd Edition, Vol. 2, states 
the following: 
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"As a corollary to the general rule against the use of statements of 
individual legislators made during debate on the bill, in construing a 
statute the courts refuse to consider testimony as to the intent of the 
legislature embodied therein by members of the legislature which en
acted it. In addition to the reasons against the use of statements of 
individual legislators, the courts probably wish to avoid having to pass 
upon the credibility of legislators and ex-legislators." 

You are therefore advised that the State Institution Fund, being 
section 444.12, Code 1950, as amended by the 54th General Assembly, 
is the proper fund from which the cost of tuberculous patients at the 
tubercular department of the county hospital should be paid. The county 
hospital tax levied under section 347.7 is not available for that purpose. 

July 17, 1952 

MINORS: Persons under 14 years of age-certain employments pro
hibited. Section 92.1 of the Code prohibits the employment of persons 
under 14 years of age in ball parks, race tracks and places of enter
tainment or sport or in the distribution and sale of popcorn, peanuts 
or like merchandise in any place of amusement or elsewhere. 

Mr. M. L. Gilbert, Labor Commissioner, Bureau of Labor: This is in 
reply to your letter of July 2nd in which you requested an opinion and 
submitted the following: 

Would a minor under fourteen years of age who sells peanuts, pop
corn, etc., in a ball park, race track or the like, be subject to the pro
vision of section 92.1 which covers "place of amusement"? 

Regardless of the foregoing, would 'such employment be considered 
as "distribution of merchandise" as that term is used in said section? 

The Code section involved follows: 

"92.1 Child labor-age limit-exception. No person under fourteen 
years of age shall be employed with or without compensation in any 
mine, manufacturing establishment, factory, mill, shop, laundry, slaugh
ter house, or packing house, or in any store or mercantile estalishment 
where more than eight persons are employed, or in any livery stable, 
garage, place of amusement, or in the distribution or transmission of 
merchandise or messages; * * * ." 

The Supreme Court of Iowa in State v. Erie, 210 Iowa 974, 232 NW 
279, 72 A.L.R. 137 held that the state, under its police power, may pro
hibit the employment of children, such as those children under fourteen 
years of age, in occupations dangerous to life, or injurious to morals 
or the welfare of children. Secklich v. Harris-Emery Co. 184 Iowa 
1025, 169 NW 325, is also authority. 

Whether a ball park, race track or like place is a "place of amuse
ment" is determinative of this question. The Supreme Court of Wis
consin in Jones v. Broadway Roller Rink, 118 NW 170 (Wis.) states 
the following: 

"A roller skating rink to which the public are invited on the sole 
condition of paying a fixed charge is a public place of amusement." 
Likewise the Washington Court in Pearson v. City of Seattle, 44 P. 
844 (Wash.) defined "public amusement": 
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"'Amusement' is synonymous with diversion entertainment, recrea
tion, pastime and sport, so that a public dance is a public amusement." 

A ball park, race track, or other like place of entertainment, would 
be within the judicial definition of "place of amusement". It would 
be unlawful to employ a minor under fourteen years of age in such 
a place unless the ball park, race track or other like place of amusement 
is operated and under the control of the child's parents. See opinion 
of the Attorney General in the Report for 1930 at page 169. 

"Merchandise" is defined by the Texas Court in Mara v. Brauch, 135 
SW 661 (Tex.), as follows: 

" 'Merchandise' has a very extended meaning and usually means 
personalty used by merchants in the course of trade, but may include 
every article of traffic." 

Adopting that judicial definition, there is no question but that peanuts, 
popcorn, and like goods, are merchandise when kept for sale. 

We find no pertinent definition of the word "distribution", either 
in the dictionary or among words judicially defined. However, the 
word "distribution" in connection with the sale of merchandise, is so 
generally used and accepted as meaning the sale of merchandise, or 
the ordinary transactions of a merchant, that the sale of peanuts, pop
corn and like goods, would be "distribution of merchandise" within the 
meaning of section 92.1. 

It is therefore our opinion that a ball park, race track, or place of 
entertainment or sport, is a "place of amusement" within the meaning 
of section 92.1, and that the sale of popcorn, peanuts and like merchan
dise is "distribution of merchandise" within the meaning of that phrase 
as used in section 92.1, whether the sale be made in a place of amuse
ment or elsewhere. 

July 17, 1952 

MOTOR VEHICLES: Truck overloads----computation of tolerances. The 
penalty made mandatory by statute for overloaded trucks can be 
legally imposed only on the amount by which the weight exceeds 
that authorized plus the tolerance provided and said tolerance is not 
cumulative. 

Mr. Ralph W. Bastian, County Attorney, Fort Dodge, Iowa; and Mr. 
Leonard L. Graham, County Atto?'ney, Ida Grove, Iowa: 

Re: Fines for overloads under sec. 321.463, Code of Iowa, 1950, as 
amended by Ch. 128, Acts of the 54th General Assembly. 

Each of you has submitted an inquiry with reference to the con
struction of the foregoing statute as amended. Your questions are 
so closely related that it is more convenient to dispose of them in a 
single opinion, rather than to consider them separately. The statute 
in question, as amended, will so appear in subsequent official Code 
compilations. It is of such length that it is not believed proper to 
set it forth in full for publication in the annual opinions of the Attorney 
General. 
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Even after the basis has been established the computation of the fine 
involves considerable mathematical calculation. As a matter of con
venience to the courts and prosecutors the Safety and Traffic Depart
ment of the Highway Commission prepared and published a mimeo
graphed Table, containing detailed information under the several situa
tions contemplated by the statute. This mimeographed Table has no 
legal significance and one series, dated June 2, 1951, contained some 
mathematical errors which were corrected in the table dated June 22, 
1951, and the latter added to the information supplied a column giving 
the number of pounds in each bracket. The basis of the computation 
is in each instance the same and that basis is the subject of your in
quiries and this opinion. 

It is appreciated that the problems involved in the enforcement of 
this law are continually before the courts of the state. Under such 
circumstances the Attorney General's office has been and is reluctant 
to issue an opinion lest such an expression be construed as an effort 
to influence the court on a matter which is the subject of litigation. 
For that reason we have heretofore refrained from issuing this opinion, 
although mindful of the existence of the problem. We are only con
strained to do so now by the fact that it has become the subject of 
two specific inquiries by county attorneys and the statute in question 
has been variously construed by several courts in which the question 
has arisen. 

Question No. I 

When a vehicle's weight exceeds the allowed weight plus tolerance, 
should the fine be imposed on the entire excess over the legally author
ized weight, or should it be imposed only on the amount by which the 
weight exceeds the authorized weight plus tolerance? 

Question No. II 

On what basis should the tolerance be computed? 
I. 

That portion of the statute relating to tolerance reads as follows: 

"' * "' "' * 
"A tolerance above the maximum legal weight of any axle or vehicle 

or combination of vehicles may be allowed as follows: 

"Three per cent on any axle, including tandem axles. 
"Eight per cent of the gross weight of any particular group of axles. 
"Eight per cent on the total gross weight of a vehicle or combination 

of vehicles." * * * * 
This is a penal statute and is subject to strict construction, State vs. 

Balsley, 242 Ia. 845, 48 N.W. 2nd 287. 

It is axiomatic that a penal statute must be positive in character 
and not dependent for its enforcement on whims or opinions, but only 
upon the language employed in the act, in the light of legislative pur
pose. The use of the italicized word "may" above, if considered per
missive in character, will have the effect of introducing precisely the 
uncertainty frowned upon by the courts. Under such circumstances 
our courts have held that "may" will be given the meaning of "shall". 
If the word "shall" be substituted, all uncertainty disappears. The 
tolerance contemplated is there at all times, and is not allowed at 
the discretion of the arresting officer or the court. 

This does not fully decide the question of whether a fine could be 
imposed for the amount of the tolerance if the legal maximum plus the 
tolerance were actually exceeded. It would be possible to draft a 
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statute which would provide that in the event that the legal maximum 
plus the tolerance were exceeded the penalty should relate to every
thing above the legal maximum, but this legislation does not so provide. 
It :Jtarts out in the portion of the section dealing with axle and tan
dem axle weight violations with an overload percentage of 3% and 
the first penalty, a $1.00 penalty per hundred pounds is applied to 
the overload between 3% and 8%, which ought to make it completely 
obvious that this 3% is the same 3% that is referred to in the portion 
of the statute which deals with tolerance. The same thing is true in 
the portion of the statute which sets up the percentage of overload as 
to gross or group of axles violations, for this starts with a percentage 
of overload of 8% and provides a penalty of $1.00 per hundred pounds 
for that portion of the percentage of overload between 8% and 10%. 
It is equally obvious that the 8% which is the starting point is the 
same 8% that is referred to in the portion of the statute which deals 
with tolerance. When the language employed is analyzed in this 
fashion there can be no justification for the contention that the $1.00 
fine should apply to the percentage from 1 to 3 or 1 to 8, as the case may 
be, in the same fashion as to the percentage from 8 to 10. The language 
of the statute is explicit and the fine only relates to the poundage be
tween the percentages to 3 to 8 or 8 to 10, as the case may be. 

It would likewise have been possible to have drafted the statute 
so as to provide that when the percentage of overload fell in a given 
bracket the amount of fine per hundred pounds applied to all of the 
overload in excess of the maximum legal load specified in sec. 321.463, 
but the language adopted by the legislature did not so provide. It 
very carefully blocked off the percentage to which the amount of 
fine per hundred pounds should apply, and in each instance used the 
phrase "to and including". Under the rule of strict construction, which 
has been referred to above, ordinary force and effect must be given 
this language. The amount of the fine is graduated in steps and the 
amount per hundred pounds for each step is specifically prescribed. 

It is the opinion of this office that the fine made mandatory by the 
legislature in this enactment can be legally imposed only on the amount 
by which the weight exceeds that authorized by the statute plus the 
tolerance provided. 

II. 
Some counsel for accused violators have been insisting that a double 

tolerance should be allowed before the amount of the fine is computed. 

If the fines set up in the amendment to the statute are to be applied 
only after the tolerance has already been allowed for, then it becomes 
apparent from an inspection of the statutory language that with refer
ence to a single axle or a tandem axle the tolerance would be increased 
to 3% plus 3%, or 6% before any penalty was incurred. With refer
ence to a group of axles, or the gross weight of a vehicle, there would 
be a tolerance of 8% plus 8o/o, or 16% before any penalty was imposed. 
This seems, on its face, to be a violent distortion of the plain language 
of the statute. 

That impression is strengthened by the table of percentages set forth 
in the amendment. The lowest tolerance provided for is 3% and in 
applying the rate to the percentage the legislature starts out with 3%. 
This must be the same 3% that is referred to elsewhere in the legis
lative enactment as the tolerance and the first bracket runs from 3% to 
8%. Neither patent or latent ambiguity is apparent from this language 
but if such were found the fact that the table starts with the same 3% 
which is mentioned as the minimum tolerance would seem to tie the 
two together and clarify the situation, if clarification be required. 
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Following this same line of thought and turning to the percentages 
and fines applicable to a group of axles or to the gross weight of the 
vehicle we find that this table starts with 8% and again 8% is the 
tolerance allowed for this type of violation. Why go to the trouble 
of adding 8o/o to 8% so as to compute a tolerance of 16% when the 
use of the same figures would indicate to a reasonable mind that it 
is the same 8% that is under discussion? 

It is the conclusion of this office that a tolerance should be allowed 
before the mandatory table of fines is applied, but that such tolerances, 
whether 3% or 8o/o, should be allowed a single time, not permitted to 
cumulate. 

July 17, 1952 

INTOXICATING LIQUORS: Transportation of opened bottle of liquor. 
It is not sufficient, to establish a violation of the liquor transportation 
laws, to show that a bottle had been opened and part of the contents 
gone if the liquor seized had been legally purchased and legally 
possessed. 

INTOXICATING LIQUORS: Intoxication on a public highway-nature 
of offense. A person arrested in an intoxicated condition in an auto
mobile on a public highway, and not driving the vehicle is properly 
charged with intoxication in a public place. 

Mr. David B. Evans, County Attorney, North English, Iowa: This is 
to acknowledge receipt of your communication of June 30, 1952, wherein 
you request an opinion on the following propositions: 

1. A permit holder purchased liquor legally. He is apprehended 
with the partially consumed liquor in his possession while driving from 
his home to a hotel room. Is this transportation contrary to section 
123.26 of the 1950 Code? Further, suppose the man apprehended is 
not a permit holder but has in his possession a bottle of opened Iowa 
liquor and is transporting the same to his home after an evening out. 
Would this be contrary to section 123.26? 

2. A man, "A", is in an intoxicated condition and riding in an auto
mobile owned by "B". He is arrested out in the country, far from any 
town, and charged with 'intoxication upon the public highway'. Is 
"A" properly chargeable under section 123.42 with being intoxicated 
upon the public highway or intoxicated in a public place? 

Section 123.26, Code 1950, provides as follows: 

"Transportation permitted. It shall be lawful to transport, carry, 
or convey liquors as defined by this chapter from the place of purchase 
by the commission to any state warehouse, store, special distributor or 
depot established by the commission for the purpose of this chapter or 
from one such place to another and when so permitted by this chapter 
the regulations made thereunder and in accordance therewith, it shall 
be lawful for any common carrier, or other person to transport, carry, 
or convey liquor sold by a vendor or a special distributor from a state 
warehouse, store or depot to any place to which the same may be law
fully delivered under this chapter and the regulations established by 
the commission; provided, however, that no common carrier or other 
person shall break, open, allow to be broken or opened any container 
or package containing alcoholic liquor or to use or drink or allow to 
be used or drunk any liquor therefrom while in the process of being 
transported or conveyed; provided, however, that nothing in this chap
ter shall affect the right of any permit holder to purchase, possess, 
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or transport alcoholic liquors as defined by this chapter and subject 
to the provisions of this chapter and the regulations made thereunder." 

It is our view that this section applies to the transportation of in
toxicating liquors, both by private persons and by common carriers and 
their agents. An analysis of section 123.26 shows that the statute 
makes it legal for the State Liquor Control Commission to transport 
liquor, through its own employee or through common carrier, from the 
place of purchase by the commission to its state warehouse and stores, 
and by the person who purchases liquor at a commission store to 
transport it from the place of purchase to the places where it is legal 
to possess it and consume it under the other provisions of Chapter 123. 

The provisions in section 123.26 which provide that " * * no common 
carrier or other person shall break, open, allow to be broken or opened 
any container or package containing alcoholic liquor or to use or drink 
or allow to be used or drunk any liquor therefrom while in the process 
of being transported or conveyed;" 

are intended to cover the act of opening a bottle or the act of consuming 
the contents thereof while the bottle is being transported. These pro
visions of section 123.26 do not make it illegal to transport an open bottle 
or a bottle, the contents of which have been partially consumed. To es
tablish a violation of section 123.26 it would not be sufficient simply to 
show that the bottle of liquor was open or that a part of its contents 
was gone when the bottle was seized, if the seized liquor had been legally 
purchased from a state liquor store, and was legally possessed under the 
provisions of Chapter 123. 

In regard to your second proposition, we believe that under the pro
visions of section 123.42 the proper wording of the charge against "A" 
would be that he was "intoxicated in a public place." In enacting 
section 123.42 the legislature first made it "unlawful for any person to 
use or consume any alcoholic liquors upon the public streets or highways, 
or in any public place", and then provided that "no person shall be in
toxicated nor simulate intoxication in a public place." The phrase 
"public streets or highways", was not carried over and does not appear 
in the legislative prohibition against intoxication, but subsection 19 of 
section 123.5, defines a "public place" as including "any place, building 
or conveyance to which the public has or is permitted to have access 
and any place of public resort." 

The term "public place" has been variously defined as meaning any 
place to which the public is invited or is permitted to go or congregate; 
a place where the public has a right to go and be; a place which is in 
point of fact public, as distinguished from private, and usually accessible 
to the neighboring public (See 70 C. J. S. 109'6, Place). 

In the case of In Re Walnut Street Bridge in the City of Des Moines, 
220 Iowa 55, 261 N. W. 781, in holding that a bridge was a "public place" 
under the terminology of a particular statute, the court commented 
that 
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"The term 'public place' is relative, and depends for its meaning 
largely on the contex in which it is used. Generally stated, it is the 
converse of a private place". 

It is the actual use by the public and not the legal right of the public 
to continue in the use, that makes a place public. 

If the offense of intoxication is charged under the provisions of 
section 123.42, the allegation of the place where it was committed is 
material and should be contained in the information which should de
scribe it with reasonable certainty. (28 C. J. S. 546, Drunkards, Sec. 
15 (c) aa.) In a contested case it would be necessary to establish by 
competent proof that the street or highway where the offense was 
alleged to have been committed was a "public place", in addition to the 
proof required to show intoxication. 

We are of the opinion therefore and hold in the ordinary case that a 
public street or highway is a "public place" within the meaning of 
section 123.42 and subsection 19 of section 123.5. 

July 31, 1952 

SCHOOLS AND SCHOOL DISTRICTS: Kindergarten pupils-tests for 
children under five to attend. Attendance at a public school of a child 
under six years is not a matter of individual right and as to children 
unde,r said age, where the statute permits attendance the board may 
impose uniform conditions precedent to the privilege of school attend
ance. As such conditions the board, while permitting any form of 
appropriate proof of adequate maturity, may commit itself to accept
ance of specified appropriate proof. 

Mr. Norman Beach McFarlin, County Attorney, Montezuma, Iowa: An 
opinion is requested of this office substantially as follows: 

The board of education of a public school district has adopted and 
put into effect courses of study for the school year immediately pre
ceding the first grade, under the provisions of section 282.3, Code of 
Iowa, 1950. The board has established certain conditions and provisions 
for entrance of certain students to take such courses of study: 

1. No child shall be enrolled for such courses of study who has not 
attained the age of five years prior to the opening day of the school 
year, with the exception that a child who has not attained the age of 
five years prior to the opening date of the school year, but will attain 
such age prior to November 15, may be admitted if it is established to 
the satisfaction of the school board that such child is capable of doing 
satisfactory work in pursuing such courses of study. 

2. The board will accept the findings of the psychology department 
of a certain college made upon examination of children as to their capa
bility to satisfactorily perform the courses of study in the cases of 
children who have not attained the age of five years prior to the open
ing day of the school year or prior to the 15th day of November. 

3. Examination by the psychology department of the particular college 
is not mandatory and the board will admit children who have not taken 
such examinations upon a showing satisfactory to the board that such 
children are capable of satisfactorily performing the courses of study. 
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The college hereinbefore referred to will give such examinations as 
are requested and will make a charge therefor of five dollars. The school 
district will not pay the expense of such examinations. 

Is the action of the board legally justified? 

Attention is invited to the provisions of subsection 1 of section 282.3 
which provides in pertinent part: 

"The board may exclude from school children under the age of six 
years when in its judgment such children are not sufficiently mature to 
be benefited by attendance * * * ." 

The foregoing provision does not relate alone to children desiring to 
enter the first grade. It applies to all children under six years of age. It 
follows that attendance at school by a child who has not attained the 
age of six years is not a statutory right, but rather a conditional privi
lege. 

There is no provision of law which makes it mandatory to establish 
a course of study for children who are not qualified to enter the first 
grade in school. Subsection 2 of the aforesaid Code section 282.3 pro~ 
vides: 

"On and after July 1, 1952 the conditions of admission to public schools 
for work in the school year immediately preceding the first grade and 
in the first grade shall be as follows: 

No child under the age of six years on the fifteenth day of November 
of the current school year shall be admitted to any public school unless 
the board of directors of the school (or the county board of education) 
shall have adopted and put into effect courses of study for the school 
year immediately preceding the first grade, approved by the depart
ment of public instruction and shall have employed a teacher for this 
work with standards of training approved by the department of public 
instruction." 

Under the foregoing subsection 2 there is a grant of permission within 
specified limitations to school districts to establish courses of study for 
the school year immediately preceding the first grade and to admit pu
pils under six years of age. The restrictions set forth upon the rights 
granted to establish such courses of study cannot be construed to imply 
that if the right of the district is exercised, it then becomes a vested 
right of all children within the age of pre-first-year students permitted 
by statute to enter upon such courses of study. 

Paragraph 3 of the said section 282.3 provides: 

"No child shall be admitted to school work for the year immediately 
preceding the first grade unless he is five years of age on or before the 
fifteenth of November of the current school year." 

This provision is prohibitory in nature. No rule of satisfactory con
struction leads to the conclusion that as a corollary all children who 
will attain the age of five years on or before the 15th of November have 
the right to enroll as pre-first-year students when such courses of study 
are established. In fact such construction, if possible, would be in direct 
conflict with the provisions of subsection 1 of section 282.3, hereinbefore 
set forth. 
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Of course it is basic that arbitrary discrimination against any child 
desiring to enter upon such courses of study, cannot be exercised. Con
ditions imposed must be of uniform application. 

It is to be noted that the provisions of subsection 4 of section 282.3 in 
no way relate to pre-first-year students. This paragraph provides: 

"No child shall be admitted to the first grade unless he is six years of 
age on or before the fifteenth of November of the current school year, 
except that a child under six years of age who has been admitted to 
school work for the year immediately preceding the first grade under 
conditions approved by the department of public instruction, and who 
has demonstrated the possession of sufficient ability to profit by first 
grade work on the basis of tests or other means of evaluation recommend
ed or approved by the department of public instruction, may be admit
ted to first grade at any time before December 31." 

As the subsection of the Code section last above quoted applies only 
to children entering the first grade, the provisions therein relating to 
ability tests approved by the department of public instruction, are not 
applicable to the class under consideration in this opinion. The question 
is one of the standards of maturity adopted by the board. These stand
ards of maturity among others include mental, emotional, physical and 
personal habit maturity. For example, it is a matter of common know
ledge that childen of given age do not possess equal responsibility with 
relation to their personal habits. In instances of children who have been 
slow in acquiring such personal responsibilities, the burdens imposed 
could seriously impair the conduct and progress of school work and 
result in little benefit to the child. Likewise, emotional immaturity 
could impose a serious burden. These matters are matters for the 
school board to determine. So long as their action is reasonable and 
not arbitrary, their power is properly exercised. 

The question of mental maturity involves scientific fact. The board 
has not adopted a single arbitrary means of determining those facts. 
No child is compelled to submit to examination by the psychology de
partment of the particular college, as a condition of gaining admission as 
a pupil. The provision with relation to tests given by the said psy
chology department is only one means provided of determining degree 
of maturity. No illegality is found in the commitment of the board to 
accept the results of tests given by that department. Standard intelli
gence quotient tests are frequently used by educators. The adoption 
of such tests by educators and educational institutions does not consti
tute a delegation of the power to determine mental qualities to the 
author of such tests. It is to be presumed that the board has deter
mined that such tests as are given by the said psychology department 
have authority as scientific determinations. The board may very prop
erly rely upon the facts found by experts in this field of science. 

You are advised that it is the opinion of this office that the matter 
of attendance at public school is not a matter of individual right of 
children under the age of six years, and that as to children under the age 
of six years, the board of a school district may impose uniform condi-
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tions precedent to the privilege of school attendance. You are further 
advised that it is the opinion of this office that a board of a school 
district may, as such a condition precedent, require proof of adequate 
maturity to pursue school work, and may while permitting any form of 
appropriate proof, commit the board to acceptance of specified appro
priate proof. 

August 21, 1952 

NEWSPAPERS: Publication of official notices and proceedings. Where 
any statute requires publication of a notice or report of proceedings 
to be published in a newspaper it means a newspaper as defined in sec
tion 618.3 of the Code. Where other matter is required to be pub
lished in a newspaper, any newspaper which qualifies under the terms 
of the particular statute making the requirement will suffice. 

Mr. S. W. Needham, Superintendent of State Printing: This will 
acknowledge receipt of yours of the 8th inst. in which you have sub
mitted to us the following: 

"The Iowa Press Association has raised the question regarding Code 
section 618.3, in that it apparently defines what a newspaper is, stating 
that a newspaper to be eligible, for legal notices, must have been mailed 
regularly through the post office for two years and have a bona fide 
subscription list. 

This, therefore, brings up the question which is plainly seen in the 
Act by the 54th G. A. I refer to page 183 of the Session Laws, section 
3, paragraph 3 under the title of 'The clerk.' In there it says: 

'and cause the same to be published in a newspaper of general circula
tion in a city or town.' 

Does this mean a newspaper as specified in section 618.3, or does it 
mean any newspaper in the city or town? I note in going through the 
Session Laws that they have in a number of places, and I refer you spe
cifically to page 190, line three in which the clerk is directed to publish 
notices and in line six 'as provided in section 618.14'. 

In section 279.32 and 279.34 a financial statement shall be published 
'during the first week of July of each year, published by one insertion 
in at least one newspaper, if there is a newspaper published in said 
district,' etc. In the second reference it states about the same thing. 
Does that mean that that newspaper which is being circulated in the 
town or community and it is published there but not having been estab
lished for two years, will not be allowed to publish these matters in refer
ence to the schools, or must it be done in some newspaper outside the 
town, but circulating in that town or territory? 

The specific section of the Acts of the 54th General Assembly, being 
chapter 14 7 thereof, section 3, subsection 3, in terms provides as follows: 

"The clerk. In all municipal corporations the clerk shall perform 
the following duties: * * * 

3. Immediately following a regular or special meeting of the city or 
town council, the clerk shall prepare a condensed statement of the 
proceedings of said council, including the total expenditure from each 
municipal fund, and cause the same to be published in a newspaper of 
general circulation in the city or town. Said statement shall include a 
list of all claims allowed and a summary of all receipts, providing how-
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ever that in cities having more than one hundred fifty thousand (150,000) 
population the council shall each month print in pamphlet form a de
tailed itemized statement of all receipts and disbursements of the city, 
and a summary of its proceedings during the preceding month, and fur
nish copies thereof to the state library, the city library, the daily news
papers of the city and to persons who shall apply therefor at the office 
of the city clerk, and such pamphlet shall constitute publication as re
quired herein. Failure by the clerk to make such publication shall 
constitute a misdemeanor." 

Section 618.3, Code 1950, defines a newspaper as follows: 

"For the purpose of establishing and giving assured circulation to all 
notices or reports of proceedings required by statute to be published 
within the state, where newspapers are required to be used, newspapers 
of general circulation that have been established, published regularly 
and mailed through the post office of current entry for more than two 
years and which have a bona fide paid circulation recognized by the 
postal laws of the United States shall be designated for the publication 
of notices or reports of proceedings as required by law." 

That such is the "newspaper", meant by the 54th General Assembly 
in the enactment of the foregoing section, is evidenced by the fact that 
an obligation is imposed upon the clerk to prepare condensed statements 
of the proceedings of a city or town council following a regular or 
special meeting thereof, including therein the total expenditure from 
each municipal fund and to cause such condensed statement to be pub
lished in a newspaper of general circulation in a city or town. Clearly, 
this condensed statement of these proceedings is a "report of proceed
ings required by statute to be published". Being required to be pub
lished in a newspaper of general circulation, therefore, means a news
paper as defined by section 618.3, and not any newspaper. This con
clusion accords with opinion of this Department appearing in the Report 
of Attorney General for 1940 at page 290, where distinction is made 
between publication of notice of articles of incorporation of banks and 
publication of the statement of the condition of banks. There it was said: 

"Examination of these provisions of the statutes leads us to the 
opinion that notices of articles of incorporation and amendments are 
such notices as must be published in a newspaper, as defined by House 
File 613, but that the publication of statements of the condition of banks 
need not be published in a newspaper, as defined by House File 613, but 
may be published in any newspaper which meets the requirements of 
section 9232. The provision for publication of statements of the condi
tion of banks is that they shall be published in a newspaper in the 
city or town where the bank is located, if there be such, and in addition, 
the statement of condition of banks is neither a notice or a report of a 
proceeding as provided for in the new enactment." 

Notices and reports of proceedings, required to be published, dis
tinguishing a newspaper defined in section 618.3, and any other newspa
per, likewise determines the kind of newspapers required for publica
tion of matters contained in sections 279.32 and 279.34. Section 279.32 
requires of the school boards in consolidated and independent city and 
town districts to publish a summarized statement of the board, showing 
the receipts and disbursements of all funds for the preceding year. 
Section 279.34 requires of the school board in the foregoing designated 
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districts the quarterly publication in at least one newspaper published 
in the district, a statement verified by affidavit of the secretary showing 
a summary of the proceedings of the board pertaining to financial mat
ters or expenses to the district for the previous quarter, including a list 
of warrants issued by the board, etc. By its terms, therefore, section 
279.32 is neither a notice nor a report of proceedings. On the other 
hand, section 279.34 clearly is a report of proceedings. One is required 
to be published in the newspaper as defined by section 618.3-the other 
is not so required. 

We are of the opinion, therefore, that where, by statute, notices or 
reports of proceedings are required to be published in a newspaper, 
such publication shall be made in a newspaper as defined by section 
618.3, Code 1950. 

August 21, 1952 

CREDIT UNIONS: Power of members to set aside election of officers. 
At a meeting of the membership of a credit union the majority has no 
power to set aside the election of any or all officers elected in accord
dance with the approved standard by-laws and section 533.9 of the 
Code. 

Mr. Newton P. Black, Superintendent, Department of Banking: This 
is in reply to yours of July 24th in which you state that the question has 
arisen as to the power granted members of a credit union by Code section 
533.7 to set aside the election of any or all officers of such union. Code 
section 533.7 is as follows: 

"Fiscal year-meetings. The fiscal year of all credit unions shall 
end December 31. Annual meetings shall be held, and special meetings 
may be held, in the manner indicated in the by-laws. 

At all meetings no member shall have more than one vote regardless 
of the shares held by him. There shall be no voting by proxy. A 
member other than a natural person may cast a single vote through a 
delegated agent which agent shall be a member of the organiztion for 
which he acts. The majority of members present at any meeting may 
modify, amend or reverse any act of the board of directors or instruct 
it to take action not inconsistent with the by-laws or of this chapter." 

The statute with reference to the election of officers by the board of 
directors of a credit union reads: 

"533.9-Directors and officers. Within five days following the orga
nization meeting and each annual meeting the directors shall elect from 
their own number a president, vice-president, treasurer and secretary, 
of whom the last two may be the same individual, and also a credit 
committee of not less than three members and an auditing committee of 
three members. It shall be the duty of the directors to have general 
management of the affairs of the credit union, particularly to: 

1. Act on applications for membership. 
2. Determine interest rates on loans and deposits. 
3. Fix the amount of the surety bond which shall be required of all 

officers and employees handling money. 
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4. Declare dividends, and to transmit to the members recommended 
amendments to the bylaws. 

5. Fill vacancies which occur in the board between meetings of the 
members until the next annual meeting and until successors are elected 
and qualify. 

6. Determine the maximum individual share holdings and the maxi
mum individual loan which can be made with and without security. 

7. Have charge of investments other than loans to members. 

The duties of the officers shall be determined in the by-laws, except 
that the treasurer shall be the general manager. No member of the 
board or of either committee shall, as such, be compensated." 

While section 533.7 provides that the members of a credit union may, 
at any meeting, modify, amend or reverse any act of the board of direct
ors, Code section 533.9 provides for the time and manner of electing union 
officers. Moreover, subsection 7 of section 533.1 authorizes the super
intendent of banking to prepare an approved form of by-laws. Such 
by-laws have been prepared and furnished credit unions. Section 4 of 
Article VII of said by-laws follows: 

"The board of directors shall meet within five (5) days following the 
organization meeting and each annual meeting. At each such meeting 
the directors shall elect from their own number the following officers: 
a president, a vice-president, a treasurer and a secretary. The offices 
of treasurer and secretary may be held by one person. At each such 
meeting the directors shall elect from their own number a credit com-
mittee of ............................ ( ........ ) members and an auditing committee 
of three (3) members. No officer or member of the credit committee 
may be elected to the auditing committee." 

It will be noted that both the statute and the bylaws name the time 
when officers shall be elected. It is a fair and reasonable inference 
from the import of both the statute and the by-laws that the officers 
elected at the prescribed time shall serve until the next election desig
nated by law. 

The last sentence of Code section 533.7, as follows: 

"The majority of members present at any meeting may modify, amend 
or reverse any act of the board of directors or instruct it to take action 
not inconsistent with the by-laws or of this chapter." 

was added in to the substance of that section by chapter 269, Laws of 
the Fifty-second General Assembly. Section 533.7 as it appeared in the 
Code of 1946, was repealed and the present section 533.7 was enacted in 
lieu thereof. The only addition to the substance of section 533.7 by 
the repeal and enacting of the present section was . the addition of the 
last sentence quoted above. The same chapter 269 also amended parts 
of section 533.9 by adding a paragraph now appearing as subsection 5 
of section 533.9, evidencing the fact that the legislature considered both 
sections 533.7 and 533.9 at the same time. 

The Iowa Supreme Court in the case of Eckerson v. City of Des Moines, 
137 Iowa 452; 115 N.W. 177, held that it is a general rule of statutory 
construction that a special statute is not repealed by a general statute 
unless the intent to repeal is manifest. As early as 1861, in the case of 
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Cole v. Jackson County Board of Supervisors, 11 Iowa 552, the Supreme 
Court of Iowa held that the repeal of a special law for a specific pur
pose must be express, or by language and scope of a subsequent act 
equivalent to an express repeal. In Diver v. Keokuk Savings Bank, 
126 Iowa 691; 102 N.W. 542, 3 Ann. Cas. 669, the Iowa court said: 

"When two statutes cover, in whole or in part, the same subject 
matter, and are not absolutely irreconcilable, no purpose of repeal being 
clearly shown, the court, if possible, will give effect to both, and will 
not presume that the legislature intended a repeal of a prior statute by 
a later one on the same subject unless the later statute is so broad and 
explicit as to show that it was intended to cover the whole subject and 
displace the prior statute." 

Section 533.9 provides for the election of credit union officers five days 
after the organization meeting and each annual meeting thereafter. 
That is a specific directive from the legislature as to the time when 
officers shall be elected, and under the rulings above mentioned the 
special law enacted for the specific purpose will govern where there 
is a conflict. The courts construe statutes to avoid undesirable or 
mischievous consequences. (50 Am. Jur. 272, Article 368.) The gen
eral rule as stated in American Jurisprudence was followed by the Iowa 
court in Newgirg v. Black, 174 Iowa 636; 156 N. W. 708. In determining 
the legislative intent, the subject matter, effect, consequence, and reason 
of the statute, as well as the language used, must be considered. In 
Sexton v. Sexton, 129 Iowa 487; 105 N. W. 314, 2 L. R. A. (NS) 708, 
the court said: 

"Every statute ought to be expounded, not according to its letter, but 
according to legislative intent, as manifested from all parts of the act; 
and literal import should not be followed if the result would be absurd, 
provided a more reasonable view can be taken." 

Again, in District Township of Dubuque v. City of Dubuque, 7 Iowa 
262, the court said: 

"Sections of statutes relating to the same subject-matter should be 
construed together in determining their meaning and all the language 
should be considered." 

See also Elks v. Conn, 186 Iowa 48; 172 N. W. 173. The Supreme Court 
of Iowa also held in Noble v. State, 1 G. Greene 325: 

"Where the language of a part of a section of an act is in conflict with 
the language and leading design as expressed in several other sections, 
the leading and prevailing portions will be followed." 

See also In re Sale of Liquors in Valley Junction, 169 Iowa 692, 150 
N. W. 86. 

Both sections of the statutes can be given effect when construed to
gether. Section 533.9 spells out the powers and duties of the board of 
directors; in all but two of the granted powers the board has much dis
cretion. The time for election of officers is set by law and is restated 
in the bylaws which have been approved by the superintendent of bank
ing. Subsection 5 of said section provides the manner of filling va-
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cancies on the board. Both Code section 533.9 and the bylaws limit 
eligible officers to members of board of directors, so it would be futile 
to set aside the election of any or all officers only to instruct the board 
to elect others of their own number to take the place of those deposed. 
Then, too, the members of the union can only instruct the directors 
to take action not inconsistent with the bylaws or chapter 533. The 
setting aside the election of any or all officers would be inconsistent 
with both the bylaws and chapter 533. It would lead to unending 
mischief if the officers of the union were subject to recall at any 
meeting of the membership and undesirable consequences would surely 
follow such a practice. The two statutes should be so construed as to 
prevent such results. The power granted the membership of a union 
by section 533.7 is limited to modifying, amending or reversing those 
acts of the board which are discretionary and to leave unchanged the 
tenure of officers who were elected by the board at the time fixed by 
law. It therefore follows that the specific provision as to the election of 
credit union officers provided in section 533.9 is controlling over the 
general provision in section 533.7. 

What we have said here has nothing to do with removing credit union 
officers for cause. Such removal is fully provided for in section 5 of 
Article X of the standard approved bylaws. We quote: 

"Section 5. By unanimous vote the auditing committee may, if it 
deems such action necessary to the proper conduct of the credit union, 
suspend any officer, director or member of the credit committee. In the 
event of any such suspension, the auditing committee shall call a special 
meeting of the members within ten (10) days to act on such suspension. 
Notice of such meeting shall be given as provided in Article VI, section 
4 of these bylaws. The members at said meeting may sustain such 
suspension and remove such officer, director or member of the credit 
committee permanently or may reinstate such officer, director or com
mittee member. 

It is our opinion that at a properly called meeting of the membership of 
a credit union the majority cannot set aside the election of any or all 
officers elected in accordance with the approved standard bylaws and 
section 533.9, Code 1950. 

August 28, 1952 

CREDIT UNIONS: Amendments to bylaws-approval by banking su
perintendent. The superintendent of banking in exercising his statu
tory duty to approve proposed amendments to bylaws of a credit union 
is not limited to the bare legal question of whether or not the bylaws 
are consistent with the statute. He must also examine the facts to 
ascertain whether the proposed would be of benefit to the member
ship. 

CREDIT UNIONS: "Maximum individual loans" defined. The term 
"maximum individual loans" in subsection 6 of the Code section 
533.9 means and includes the total maximum amount which any 
individual may borrow with security and also the total maximum 
amount which an individual may borrow without security. 
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Mr. Newton P. Black, Superintendent, Department of Banking: 

This in reply to yours of July 24th in which you request an opinion 
and state: that certain proposed amendments to the standard credit 
union bylaws have been submitted to you with the request that you 
approve said amendments substituting them in lieu of certain sections 
presently in said bylaws. As a result of the proposed amendments, two 
questions have arisen: (1) Is the purpose of having the bylaws and 
all amendments thereto approved by the superintendent of banking to 
be certain that no credit union will have a provision in its bylaws which 
will not be consistent with Code chapter 533, and is the authority of the 
superintendent limited to determining the bare legal question of whether 
or not the proposed bylaws or amendments thereto are within the letter 
of the law? (2) What effect does subsection 6 of section 533.9 have on 
the power of the board to limit loans? 

Section 533.1, Code 1950, places administration of the credit union 
law in the superintendent of banking and defines its purposes. Said 
section is in part as follows: 

"Definition and purpose. A credit union is hereby defined as a co
operative, nonprofit association, incorporated in accordance with the 
provisions of this chapter for the purpose of creating a source of credit 
at a fair and reasonable rate of interest, of encouraging habits of thrift 
among its members and of providing the opportunity for people to use 
and control their savings for their mutual benefit. 

"Administration. The superintendent of banking shall be charged 
with the execution of the laws of this state relating to credit unions." 

The following statutes or parts of statutes are pertinent to this opin
ion: 

"533.1. ... 4. The superintendent shall, within thirty days of the 
receipt of said articles and bylaws, determine whether they conform 
with the provisions of this chapter, and whether or not the organization 
of the credit union in question would benefit.. the members of it and be 
consistent with the purposes of this clw,pter." (Emphasis supplied) 

"533.2 Amendments ... And any and all such amendments must be 
approved by the superintendent of banking before they become effect
ive." 

"533.9 ... 6. Determine the maximum individual share holdings and 
the maximum individual loan which can be made with and without se
curity." 

In order to properly answer your question, not only must the sections 
·of the Code quoted above be considered, but also all other sections of 
chapter 533, as well as the purposes of the organization of a credit 
union. 

Code section 533.1 charges the superintendent of banking with the 
duty to execute the laws of the state relating to credit unions and in 
subsection 4 of said section, the superintendent has the duty of determin
ing whether or not the organization of the credit union in question would 
benefit the members and be consistent with the purposes of said chapter. 
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For that reason, the superintendent is required not only to approve the 
bylaws, but also by virtue of section 533.2, to approve any and all amend
ments thereto. It is manifest that the purpose of the approving of any 
and all amendments is the same as that which prompted the legislature 
to require the approval of the original bylaws. That is, the amendments 
must not only conform to the law, but must also be consistent with the 
purposes of chapter 533. Whether or not the original bylaws or any 
amendment subsequently made are consistent with the purposes of the 
above mentioned chapter is a question of fact which is to be determined 
by the superintendent of banking. This of necessity must be true, for 
if credit unions were authorized to amend their bylaws at will with the 
approval of the superintendent of banking being limited to the bare 
question of the legality of the proposed amendment, and without a 
finding of fact by him that a proposed amendment is consistent with 
and effectuates the purposes of the law, then his power to require that 
the original bylaws must benefit the members and be consistent with the 
laudable objectives of the law would be an empty gesture and without 
force and effect. 

It must be remembered that the officers and boards of directors of 
the several credit unions are not bankers. A credit union is an adventure 
in minor banking operations by persons unfamiliar with banking and 
untrained in the practice and theory of banking while the superintendent 
of banking is an experienced banker. A credit union is a co-operative 
organization, the membership of which is limited to certain classes of 
persons usually connected with one firm or organization. Their banking 
operations are part-time, over-hour activities; it is not a vocation as is 
the business of banking. For that reason, more control and supervision 
is required to safe-guard the funds of the members and depositors of 
the union. 

It is our opinion the contention that the power of the superintendent 
is limited to determining the bare legal question of whether or not the 
bylaws are consistent with chapter 533, is without merit. The super
intendent must examine the facts and from those facts ascertain whether 
or not the organization of a credit union would benefit the members of 
it as well as being consistent with the law and the purposes of chapter 
533. The same reasoning applies to amendments subsequently made. 

With reference to the question as to the construction of subsection 6 
of Code section 533.9, it will be noted that the board of directors is dele
gated the power to set the "maximum individual loan which can be made 
with and without security". In other words, the authority granted the 
directors is the same as if it were worded "determine the maximum in
dividual loan which can be made with security and also determine the 
maximum individual loan which can be made without security". The 
purpose and design of the above mentioned subsection is clear. It does 
not limit the credit committee in making less than maximum loans with 
security, nor does it limit the power of the credit committee to make 
loans without security less than the maximum. It is our opinion, based 
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on all of chapter 533 and the statutory statement of the purposes there
of, that maximum individual loan means and includes the total maximum 
amount which any individual person may borrow with security and also 
the total maximum amount which an individual member may borrow 
without security. 

The standard approved bylaws which you submitted with your request 
for opinion have been examined and kept in mind in the preparation of 
this opinion. It is not necessary for us to comment on the suggested 
amendments as the question of approving the proposed changes are 
questions of the policy which are within the sole province of the super
intendent of banking. 

August 28, 1952 

BEER: Wholesaler giving financial aid to retailer-prohibition. The 
practice of a wholesale beer distributor in advancing money to a beer 
retailer to cash payroll checks for customers is in violation of section 
124.22 of the Code. 

Mr. Martin Lauterbach, Chairman, Iowa State Tax Commission: We 
acknowledge your inquiry, namely: 

"Each week a Class "A" permit holder furnishes a Class "B" permit 
holder or holders large sums of money for the purpose of cashing payroll 
checks for customers. The "B" permit holder gives the "A" permit 
holder his check which is held until the "B" permit holder returns the 
funds and picks up the check. Is such practice a violation of Code 
section 124.22, Code of Iowa 1950? ". 

Code section 124.22 provides: 

"No person engaged in the business of manufacturing, bottling or 
wholesaling beer nor ahy jobber nor any agent of such person shall 
directly or indirectly supply, furnish, give or pay for any furnishings, 
fixtures or equipment used in the storage, handling, serving or dispensing 
of beer or food within the place of business of another permittee author
ized under the provisions of this chapter to sell beer at retail; nor shall 
he directly or indirectly pay for any such permit, nor directly or indi
rectly be interested in the ownership, conduct or operation of the business 
of another permittee authorized under the provisions of this chapter 
to sell beer at retail. Any permittee who shall permit or assent or be a 
party in any way to any such violation or infringement of the provisions 
of this chapter shall be deemed guilty of a violation of the provisions 
of this chapter." 

The pertinent part of the foregoing section is "nor directly or indi
rectly be interested in the ownership, conduct or operation of the business 
of another permittee authorized under the provisions of this chapter to 
sell beer at retail". 

One of the primary rules of construction is to seek the legislative in
tent and give it effect where possible. A careful examination of the 
statute discloses that it was designed to keep "A" permittees from pro
moting and assisting the "B" permittee; first, in obtaining furnishings, 
fixtures and equipment, secondly in paying for the permit and, lastly, 
in conducting or operating the business. The Legislature designed the 
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statute to effect a complete prohibition by use in each of the foregoing 
instances of the words, "nor directly or indirectly". 

The Attorney General in 1942 Attorney General's Opinions at Page 78 
did opine that the loaning of money by a wholesaler ("A" permit holder) 
to any other permit holder to enable him to enter the retail beer business 
would be "indirectly furnishing or paying for the supplies and equipment, 
and it would seem that he would be directly interested in the ownership 
of the business". 

The cashing of payroll checks is practiced to foster goodwill of the 
customer and invite him into the place of business. The business psy
chology, of course, is the conversion of the check into cash by a thirsty 
patron who buys a beer or two before departing. It is a practice used 
by vendors in conducting or operating a business regardless of its 
nature. 

No one would argue with any hope of persuasion that the cashing of 
payroll checks was not indirectly connected with the operation of a busi
ness. 

The Class "B" permittee is not running a financial institution and only 
cashes checks with the hope of some ultimate gain because of this busi
ness convenience. The Class "A" permittee furnishes the weekly bank
roll to assist the "B" permittee to conduct or operate his business. 

It is our opinion that the Legislature designed to prevent this indirectly 
conducting or operating the business of a Class "B" permittee by means 
of the financial aid of the Class "A" permittee and such practice is a 
violation of section 124.22, Code of Iowa 1950. 

September 11, 1952 

SCHOOLS AND SCHOOL DISTRICTS: Teacher training at expense 
of district not allowable. Sections 262.30 to 262.32, inclusive, of the 
Code do not permit the payment by a school district under any circum
stances of expense for board, room, tuition and supplies of graduates 
of the high school of the district attending any teachers college. 

Jessie M. Parker, Superintendent of Public Instruction: By recent 
letter you have requested an opinion of this office which presents the 
following question: 

Under the provisions of sections 262.30 to 262.32, incclusive, Code of 
Iowa, 1950, may the board of directors of a school district enter into a 
contract with the State Board of Education providing for payment by 
the school district of tuition, board, room, books and school supplies, of 
of high school graduates of the school district pursuing a course of study 
in Teachers College at the Iowa State Teachers College, The State Uni
versity of Iowa or the College of Agriculture and Mechanic Arts. 

Restated briefly your question is whether a school district may pay 
the expenses of its high school graduates in obtaining a college educa
tion, pursuing a course of study to qualify as teachers under Iowa law. 

The above mentioned code sections provide: 
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"262.30 Contracts for training teachers. The Board of Directors of any 
school district in the state of Iowa may enter into contract with the 
State Board of Education for furnishing instruction to pupils of such 
school district, and for training teachers for the schools of the state in 
such particular lines of demonstration and instruction as are deemed ne
cessary for the efficiency of the Iowa State Teachers College, State 
University of Iowa, and College of Agriculture and Mechanic Arts as 
training schools for teachers." 

"262.31 Payment. The contract for such instruction shall authorize 
the payment for such service furnished the school district or for such 
service furnished the state, the amount to be agreed upon by the State 
Board of Education and the board of the school district, thus co-operat
ing." 

"262.32 Contract-Time Limit. Such contracts shall be in writing and 
shall extend over a period of not to exceed two years, and a copy thereof 
shall be filed in the office of the superintendent of schools of the county." 

The foregoing code sections must be read with other pertinent code 
provisions and effect given to all if possible. Sections 268.3 and 286.2 
of the Code are pertinent. These sections provide: 

"268.3 Contract with School Districts. The State Board of Education 
may contract in writing with the Board of Directors of the school district 
in which the college is situated and those contiguous thereto, for a period 
not exceeding two years at a time to receive the pupils thereof into the 
State Teachers College and furnish them with instruction; and payment 
thereof shall be made out of the general funds of such districts, but 
shall not exceed fifty cents per week for each pupil. A copy of such 
contract shall be filed with the county superintendent, and all reports 
required by law to be made to the Board of Directors of such townships 
or schools and the county superintendent by the teachers thereof shall 
be made by the president of the college. All sums received for tuition 
shall be placed to the credit of the general fund of the college" 

"286.2 Definitions. For the purposes of this chapter an elementary 
pupil is a pupil of school age attending public school who has not en
tered the ninth grade, and a high school pupil is a pupil of school age 
attending public school in any of the grades ninth to twelfth inclusive." 

The principal purpose of sections 262.30 to 262.32 inclusive, supra, is 
to supplement theory taught students of the teachers colleges in the 
classroom with practical application. In other words provision is made 
for a type of instruction for students attending the said state schools 
which has come to be known as "on the job training." Provision is 
also made for attendance of elementary and high school pupils at these 
teachers colleges to pursue their instruction as elementary and high 
school pupils. Section 262.30 of the Code is divisible into two parts: 
(1) furnishing instruction to pupils of the school district, (2) training 
teachers in methods of instruction and demonstration to promote the 
efficiency of the three state schools mentioned. In some instances high 
school graduates pursuing a course of study at a teachers college hold 
provisional certificates and under such certificates may be employed 
as teachers. At the same time such college students receive college 
credits for the work they are employed to do. Under such circumstances 
the Board of Directors of a school district may enter into contracts 
with the State Board of Education providing for furnishing instruction 
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for pupils of the school district by the employment of teachers holding 
provisional certificates and for compensating the practice teachers in
volved. 

In Clay v. Independent School District, 187 Iowa 89, the independent 
school district of Cedar Falls had entered into an agreement with the 
Iowa State Teachers College whereby all pupils of school age residing 
in a certain section of the district were required to attend the Normal 
Training School of the college. The remainder of the school population 
of the district attended the public schools of the district. The agree
ment further provided that certain of the more advanced students of 
the college would come into the public schools and teach and instruct 
a certain designated grade or class of pupils during a part of the day, 
such teaching being done and instruction given under the supervision, 
advice, and criticism of the public school teacher in regular charge of 
the room. At the time the action was brought the student teachers 
held provisional certificates. Under the arrangement the public school 
teacher in regular charge of the room was paid by the school district 
less than full time wages, and was paid by the college for so much of 
her time as was given to her work as critic teacher. The action brought 
by residents and tax payers of the district challenged the regularity and 
legality of the arrangement, and sought an injunction against its con
tinuance. The injunction was denied. In its opinion the Supreme Court 
of Iowa said in part: 

" * * * remembering that the statute requires the board to select 
only such teachers as have been properly certified by the state super
intendent, it may be conceded that the employment of uncertified teach
ers would be an unauthorized act, and that, if the board in this case 
were, in fact, violating the law in this respect, injunction would lie to 
correct such practice. That the student teachers, so called, did not hold 
certificates prior to the issuance of the provisional certificates is ad
mitted, and if the service they performed was such as to bring them 
within the scope of the statute, then the board exceeded its authority in 
permitting it. It is very doubtful, however, whether the statute pro
hibiting the employment of uncertified teachers has any application to 
a case where the person in question does no more than to render gra
tuitous temporary or incidental assistance to a competent and duly 
certified teacher, who has the room and pupils in her immediate charge 
and control." 

It is significant to observe that the court in indicating the use of 
"practice teachers" under such circumstances would probably be legal, 
stressed the fact that their opinion was influenced by the fact that the 
"practice teacher" who held no certificate was an uncompensated as
sistant, and in this regard drew an analogy to the use of pupils of the 
school by a teacher to assist her: 

"It is certainly neither unknown nor a reprehensible practice for a 
responsible teacher in charge of a school or department to call upon 
bright and promising students or pupils to assist her in some phase of 
the work of instruction, nor is she open to just condemnation if, in so 
doing, she is actuated more by a desire to encourage and develop the 
capacity of such young persons than by any pressing need of assist
ance in her work." 
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The court observed that the arrangement provided for the attendance 
of at least a part of the pupils of the school district at the normal 
training school. Bearing this fact in mind, the court said: 

"It is very evident that this arrangement contemplates an advantage 
to the district in the instruction of such pupils, as well as an advantage 
to the teachers college in affording its students the benefit of an object 
lesson in teaching, and at the same time an opportunity for * * * 'prac
tice teaching', under the direction and leadership of the responsible 
members of the teaching force having such school in charge." 

The court stated that its views hereinbefore quoted were academic in 
the case, as all of the student teachers had procured provisional certifi
cates. However, we believe these academic considerations by the court 
to be of particular import to the questions here examined as the pro
nouncements are significant in that they exemplify the operation of the 
statute under consideration. There is no hint that the purpose of these 
statutes is to increase the number of qualified teachers in the state by 
permitting a sch0ol district to send its graduates through teachers col
lege. If insuring a continuing adequate supply of teacher personnel 
was the primary intent of the said statutes, it would seem that attendance 
would not be limited to the three specified state schools, but rather 
would include education at any accredited college or university in the 
state. 

The provisiOn in section 262.30, supra, "for furnishing instruction to 
pupils of such school district" contemplates such provisions as were in
cluded in the cited case, that is, provision for the employment of stu
dent teachers who hold certificates and provision for attendance of 
pupils of a school district at a normal school, rather than the regular 
school or schools of the district. Attention is invited to the definition 
contained in section 286.2, supra. 

In Kruse v. Independent School District of Pleasant Hill, 209 Iowa 64, 
it was said by the Supreme Court of Iowa: 

"A child who attends a public, private, or parochial school outside a 
school district is a pupil of the school he attends, not of the schoool in 
his district which he does not attend." 

Upon graduation from high school a student is no longer entitled to 
free education by the school district. His status is that of a "former 
pupil". Upon entering college the individual becomes a student of the 
college. Section 268.3 of the Code, supra, provides for attendance of 
elementary and high school pupils of neighboring school districts at the 
State Teachers College. Payment by the district for such attendance 
is limited to the sum of fifty cents per week for each pupil. 

Section 282.6 of the Code provides: 

"282.6 Tuition. Every school shall be free of tuition to all actual resi
dents between the ages of five and twenty-one years, and to resident 
honorably discharged soldiers, sailors, and marines, as many months 
after becoming twenty-one years of age as they have spent in the mili
tary or naval service of the United States before they became twenty-one. 
Every person, however, who shall attend any school after graduation 
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from a four-year course in an approved high school or its equivalent 
shall be charged a sufficient tuition fee to cover the costs of the in
struction received by such person." 

This provision clearly denies any right of "free education" to persons 
who have graduated from a four-year course in an approved high school 
or its equivalent and makes it mandatory to charge such persons a tui
tion covering the cost of their instruction. 

We believe that it would be a strained construction indeed that would 
lead to the conclusion that all resident graduates of a school district were 
under the statute pupils of the district school even though its work had 
been completed and that the district in furnishing instruction to "its 
pupils" could send them to college after graduation from high school. 

It is the opinion of this office that sections 262.30 to 262.32, inclusive, 
Code of Iowa, 1950, do not permit the payment by a school district under 
any circumstances of expense of board, room, tuition and supplies of 
graduates of the high school of the district attending any teachers col
lege. 

September 25, 1952 

ELECTIONS: Employee's opportunity to vote. The statutory guarantee 
of two hours to each employed person to vote means a two-hour period 
of the working day if such period is reasonably necessary to afford 
such person opportunity of voting. 

Honorable Melvin D. Synho1'8t, Secretary of State: This will ac
knowledge receipt of yours requesting a review of opinion issued Octo
ber 31, 1950 and appearing in the Report of Attorney General for 
1950 at page 190, interpreting section 49.109, Code 1950, in view of the 
recent pronouncement by the Supreme Court of the United States re
specting a similar statute of the State of Missouri in the case of Day
Brite Lighting, Inc. v. State of Missouri, 96 Law Edition 343. The 
same case was considered by the Supreme Court of Missouri, there 
entitled "State v. Day-Brite Lighting, Inc.," appearing in 240 S. W. 
2d, 886. The case before the Supreme Court of the United States is 
a determination that a statute comparable to our Iowa statute with 
respect to the right of persons to be allowed time off to vote is a proper 
exercise of the police power of the state and is not violative of the pro
visions of the federal Constitution. The case before the Supreme Court 
of Missouri likewise was a determination that the Missouri statute 
was a proper exercise of the police power of the state and not violative 
of the provisions of either the federal Constitution or the Missouri 
Constitution. There is no substantial difference between the Missouri 
statute, considered by the Supreme Court of the United States in Day
Brite Lighting, Inc. case, upon which the decision is based, and the Iowa 
statute, designated as section 49.109. These two statutes are herein 
exhibited as follows: 
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The Missouri statute: 

"Any person entitled to vote at any election in this state shall, on 
the day of such election, be entitled to absent himself from any services 
or employment in which he is then engaged or employed, for a period 
of four hours between the times of opening and closing the polls; and 
such voter shall not, because of so absenting himself, be liable to any 
penalty; provided however, that his employer may specify the hours 
during which such employee may absent himself as aforesaid. Any 
person or corporation who shall refuse to any employee the privilege 
hereby conferred, or shall discharge or threaten to discharge any em
ployee for absenting himself from his work for the purpose of said 
election, or shall cause any employee to suffer any penalty or deduction 
of wages because of the exercise of such privilege, or who shall, directly 
or indirectly, violate the provisions of this section, shall be deemed 
guilty of a misdemeanor, and on conviction thereof be fined in any 
sum not exceeding five hundred dollars." 

The Iowa statute: 

"Sec. 49.109. Employees entitled to time to vote. Any person en
titled to vote at a general election shall, on the day of such election, 
be entitled to absent himself from any services in which he is then 
employed for a period of two hours, between the time of opening and 
closing the polls, which period may be designated by the employer, and 
such voter shall not be liable to any penalty, nor shall any deduction 
be made from his usual salary or wages, on account of such absence, 
but application for such absence shall be made prior to the day of elec
tion." 

It will be noted that the Iowa statute limits the pertinency of the 
statute to general elections only and restricts the period allowable from 
his services to two hours between the time of opening and closing the 
polls, and that application for absence from the services for voting 
purposes shall be made prior to the day of election. It is clear that the 
statute requires the employer to allow the employee two hours of time 
between the opening and closing of the polls. 

The St. Louis Court of Appeals in 220 S. W. 2d, 782, stated that the 
Missouri statute, "means that if the employee's regular working day 
leaves him at least four consecutive hours on election day during which 
he would not be engaged in actual service to his employer, the object 
and purpose of the statute has been met, and such employee is not en
titled to be absent from his regular working hours at all; or, if such time 
when the employee is not actually engaged in service to his employer 
is less than four hours (in this case two and one-half hours), the em
ployer shall permit the absence of the employee from his services for 
a sufficient time (in this case one and one-half hours) to make up 
four full hours. Obviously the two opposing views bring about dif
ferent results. For instance, if the views of the state prevail, as to 
this employee, he would quit his work at the noon hour, thereby having 
seven hours' time in which to vote, and the emplo,yer would have to 
pay him $6.40 for four hours of services which were not rendered, 
whereas if our view of the statute is correct, this employee would quit 
work at 3:00 o'clock p. m. instead of 4:30 p. m., thus depriving the em
ployer of only one and one-half hours of service instead of four hours, 
and the employee would have four full hours to vote. Suppose the 
employee is working on a shift from 4:00 a. m. to 12:00 noon. If the 
state is correct in its view of the statute the employer would be com
pelled to grant absence on pay to the employee for four hours before 
12:00 noon, regardless of the fact that such employee could be on his 

• 
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job until 12:00 noon and then have seven hours' time in which to vote. 
On this theory the employee would have eleven hours out of the election 
day of thirteen hours. 

If the views of the state are correct there would indeed be a con
stitutional question involved, not only under the 'due process' clause 
of Section 1, Amendment XIV to the Constitution of the United States, 
and Section 10, Article I, Constitution of Missouri, 1945, but also under 
the 'equal protection of the laws' clause of Section 1, Amendment XIV 
to the Constitution of the United States, and Section 14, Article I, 
Constitution of Missouri, 1945, because of an unnecessary, arbitrary 
and unreasonable burden being- visited upon the employer, whether 
it be an individual or corporation, in order to accomplish the simple 
purpose of the employee having- four hours on election day in which 
to vote. Then why g-ive the statutory words a strained construction 
which would invalidate it, if the words are just as susceptible to a 
meaning that makes it a reasonable and valid law? The Legislature 
most assuredly had in mind the Constitution, and its various provisions, 
when it enacted the law, and it is the legislative intent we are seeking
in construing the law. 

The primary rule of the construction of statutes, is to ascertain and 
give effect to the lawmakers' intent. It is of significance that this 
statute was enacted over fifty years ago, when working hours ranged 
from ten to sixteen hours a day. It was at that time that the words 
were used that the employee 'be entitled to absent himself from any 
services or employment in which he is then engagd or employed, for 
a period of four hours between the time of opening and closing the 
polls'. The italicized words would be useless and have no place in the 
sentence where used if the four-hour period is to be restricted to the 
employee's regular working hours, as the state would contend. But 
even in that day there were many employees whose service ended at 
noon, or by 3:00 o'clock in the afternoon, and we can see no reason 
why the lawmakers intended to require the employer to give such em
ployee more time to vote, if his regular working schedule gave him 
a full four hours of free time. Then there was added the proviso, 
'that his employer may specify the hours during which such employee 
may absent himself as aforesaid.' 'As aforesaid' could only mean four 

• hours between the times of opening and closing the polls. The law
makers intended to secure to every citizen both the right and the op
portunity to vote. If the voter's regular working hours already gave 
him the four-hour opportunity to vote, there was no useful purpose 
in the section at all as to such employee. If the voter already had 
two and one-half hours' free time, as did Grotemeyer, then if the em
ployer gave him an additional one and one-half hours, the purpose of 
the law would be met by Grotemeyer's having four full hours in which 
to vote, and with no more inconvenience and expense to the employer 
than w~re . necessai:Y and reasonable to effect the purpose of the law. 
Thus vrewmg Sectron 11785 the defendant was improperly convicted 
under the first count of the information." 

Whether the allowance of voting time be fixed at four hours or two 
hours is a matter within the legislative power and discretion. The 
Iowa Legislature having fixed the period of voting time allowance of 
two hours, such allowance is not the subject of constitutional attack. 
The area of constitutionality is fixed by the Supreme Court of the 
United States in the Day-Brite case, as follows: 

"But the state legislatures have constitutional authority to experi
ment with new techniques; they are entitled to their own standard of 
the public welfare; they may within extremely broad limits control 
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practices in the business-labor field, so long as specific constitutional 
prohibitions are not violated and >'O long as conflicts with valid and 
controlling federal laws are avoided." 

The constitutionality of the Iowa statute tested by the foregoing and 
the Day-Brite case being established, the interpretation of the Missouri 
statute as herein set forth with the substitution of two hours time for 
four hours time, is applicable to the Iowa statute. 

Under the Missouri case, if the foregoing two-hour allowance for 
voting, or any part thereof, is taken from the working day, the em
ployee is entitled to such time without deduction of pay. Deduction 
of wages for such time would make the employer liable to the penalty 
provided by section 49.110, Code of Iowa, 1950. This decision is con
sistent with opinion of this department issued October 31, 1950, and 
appearing in the Report of Attorney General for 1950 at page 190. 

September 25, 1952 

MINES AND MINING: State and federal plan of co-operation. The 
state mine inspector of Iowa does not have the authority to enter 
into any agreement to carry out a plan of state and federal co-opera
tion until first such authority be granted by the state legislature. 

His Excellency, The Governor: This is in reply to your request for 
an opinion dated September 3, 1952, in which you state: 

"There has been enacted, by the Congress of the United States, Public 
Law 552 of the 82nd Congress; ( 66 Stat. 692), which became effective 
July 16, 1952. 

"Said enactment contains provisions with respect to state and federal 
co-operation in the inspections of mines in the State of Iowa. Said 
provision for co-operation is found in Section 202 (b) (2) of the 
federal Coal Mine Safety Act, referred to above as Public Law 552. 

"Subparagraph (A) of said Section provides, in event co-operative 
inspections are made, that the state designate the state mine inspection 
or safety agency as the sole agency responsible for the administration 
of the co-operative inspections. 

"An opinion is requested as to whether or not, with respect to sub
paragraph (A), the mine inspectors of the State of Iowa will have 
authority, under the Iowa law, to co-operate and carry out the plan. 

"Section 203 (e) provides. that the state agency shall assign in
spectors employed by it to participate in inspections to be made under 
the provisions of the above mentioned title. 

"An opinion is requested as to whether or not the state inspectors 
of Iowa have authority to participate in a co-operative plan and to con
cur in orders of the federal mine inspectors." 

The statutes involved in this opinion are as follows: Public Law 
552 of the 82nd Congress (66 Stat. 692). 

Section 202 (b) ( 1) : 

"(b) ( 1) In order to promote sound and effective co-ordination in 
federal and state activities within the field covered by this title, the 
director shall co-operate with the official mine inspection or safety 
agencies of the several states. 
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"(2) Any state desiring to co-operate in making the inspections 
required under this title may submit, through its official mine inspection 
or safety agency, a state plan for carrying out the purposes of this 
subsection. Such state plan shall- -

"(A) Designate such state mine inspection or safety agency as the 
sole agency responsible for administering the plan throughout the state 
and contain satisfactory evidence that such agency will have the author
ity to carry out the plan, 

"(B) give assurance that such agency has or will employ an adequate 
and competent staff of inspectors qualified under the laws of such 
state to make mine inspections within such state, 

"(C) give assurances, that upon request of the director or upon 
request of an operator under section 203 (e) (1), the agency will 
assign inspectors employed by it to participate in inspections to be 
made in such state under this title, and 

"(D) provide that the agency will make such reports to the director, 
in such form and containing such information, as the director may from 
time to time require. 

Section 203 (e) (1): 

"(e) (1) If an order is made pursuant to subsection (a) of this section 
with respect to a mine in a state in which a state plan approved under 
section 202 (b) is in effect, and a state inspector did not participate in 
the inspection on which such order is based, the operator of the mine 
may request the agency designated in the state plan to assign a state 
inspector to inspect the mine. The state inspector assigned in accord
ance with such request shall inspect such mine promptly after the 
request is made." 

Code of Iowa, section 82.12: 

"82.12. General office-report to governor. The three inspectors 
shall maintain a general office at the seat of government and keep 
therein all records, correspondence, documents, apparatus, or other 
property pertaining to their office; they shall at the time provided 
by law, make a biennial report to the governor of their official doings, 
includi!!g therein all matters which by this chapter are specially com
mitted to their charge, adding such suggestions as to needed future 
legislation as in their opinion may be important." 

Code of Iowa, section 82.14: 

"82.14. Duties of inspector-record. He shall examine, test, and 
adjust, as often as he deems necessary, all scales, beams, and other 
apparatus used in weighing coal at the mines. He shall examine all 
the mines in his district as often as the time will permit, which exam
ination shall be made at least once every six months, keep a record 
of the inspections made, showing date, the condition in which the mine 
is found, the extent and manner in which the laws relating to the gov
ernment of mines and their operation are observed and obeyed, the 
progress made in improvements for better security to health and life, 
number of accidents happening and their character, the number em
ployed, and such other matter as may be of public interest and con
nected with the mining industries of the state." 

The office of mine inspector is a creature of law: such office is 
unknown to the common law. Hence it follows, the powers and duties 
of the inspectors are those specifically named in the Code and such 
other powers as may be necessarily implied from the powers granted. 
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Code section 82.12 provides for the report to the governor. There is 
no duty therein to report to any other person. Section 82.14 spells out 
the duties of the inspectors. There is no mention in that section of 
any power or duty of the state inspectors to obey any order or directions 
of any federal authority as to the time or place of making inspections. 
However, he may participate in any inspection and aid any federal 
inspector in the performance of his duty, and may by his order concur 
in an order made by the federal inspector. It is a well recognized 
rule of statutory construction that where duties are enumerated in the 
statute, the enumeration of such duties excludes the exercise of others, 
except such as are necessarily implied from the authority granted. 
50 American Jurisprudence 238, Article 244, and cases cited in the 
notes thereto. 

It is therefore our opinion, the mine inspector of the State of Iowa 
does not have authority to enter into agreement to carry out the plan 
of state and federal co-operation provided for in Public Law 552 of 
the 82nd Congress, unless that authority shall be first granted by the 
legislature. 

September 25, 1952 

BANKS AND BANKING: Loan limit to individual borrowers. In com
puting the statutory limit of loans to persons and corporations, the 
loans to the person and the corporation must be considered separately, 
even though the person may be a majority stockholder in the corpor
ation. 

Mr. N. P; Black, Superintendent, Department of Banking: This is 
in reply to your letter of September 11th in which you state that the 
examination of a certain state chartered bank, having a legal loan 
limit of $20,000, revealed that on a certain date said bank held direct 
obligations of a borrower in the principal sum of $10,000, and also 
certain obligations of two borrower corporations, the majority out
standing stock of each being owned by the borrower and his wife; that 
one corporation of which the individual borrower owned 51 shares of 
100 shares of outstanding capital stock owed the bank $17,000, and the 
other corporation of which the borrower and his wife owned 385 shares 
of the 450 shares of the capital stock outstanding owed the bank $5,000, 
making a total indebtedness of the individual borrower plus the two 
corporations in the aggregate of $32,000; the banking department con
tends the total sum of $32,000 is a direct liability of the individual 
borrower inasmuch as he owns his own business and the controlling 
interest in the two corporations above mentioned, which the department 
claims is a family concentration. 

You state further that the bank strenuously objects to the ruling of 
the banking department and insists the two corporations are separate 
and each should be considered by itself. 

You request an opinion as to whether or not the above mentioned 
three loans considered together amount to a violation of section 528.14. 
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That part of Code section 528.14 applicable to this opinion follows: 

"528.14. Limit of liabilities. The total liabilities to any savings or 
state bank of any person, corporation, company, or firm for money bor
rowed, including in the liabilities of a company or firm the liabilities 
of the several members thereof, shall at no time exceed twenty per cent 
of the actually paid-up capital and surplus of such bank; provided 
that they may loan not to exceed one-half of their capital stock to any 
person, corporation, company, or firm on notes or bonds secured by 
mortgage or deed of trust upon unencumbered farm land in this state, 
worth at least twice the amount loaned thereon;" (Emphasis supplied) 

It is a primary rule of statutory construction that the legislative 
intent be given effect. Words are evidence of intention, not only the 
words actually used, but also the manner in which a statute is written 
is indicative of legislative intent. That is the case here. 

Webster's New International Dictionary defines "company" as fol
lows: 

"An association of persons for a joint purpose or performance, esp. 
for carrying on a commercial or industrial enterprise or business. The 
term "company" in its general sense include.s corporation, guild, joint
stock company, and partnership, but is mostly used of the larger part
nerships (specially called "joint-stock companies") and trade, indus
trial, or commercial corporations. In British usage the term is the 
ordinary one for designating the historic chartered companies (as of 
the merchant adventurers), the trade guilds (those of London being 
often called "city companies"), and the modern industrial and commercial 
organizations more often called corporations in the United States, the 
term corporation in British usage being chiefly used of corporations 
other than those for trade, industrial, or commercial purposes. The 
ordinary small busine,ss copartnership companies are more frequently 
designated, esp. in England, by the name firm or partnership. 

The federal Court of Appeals in re Midwest Athletic Club, 161 Federal 
2nd, 1005, 1008, defined "company": 

"A company is a number of persons united for performing or carrying 
on anything jointly." 

The same was also defined in Atlantic Coast Line Railroad Co. v. 
State, 69 South Eastern 725, 729, as follows: 

"The word 'company' does not necessarily mean a corporation, but 
may mean a firm, partnership, or individual." 

Again the word required definition by the court in Owen v. Shepard, 
(Ind. T.) 59 Federal, 749: 

"By common usage the use of 'company' is as applicable to partner
ships and unincorporated associations as to corporations." 

Also by the Oklahoma Court in Leader P1inting Co. v. Low;ry, 50 
Pacific, 242: 

"The word 'company' no longer applies exclusively to corporations. 
It may now be part of the name of a partnership or of any unincor
porated company, so that, as used in pleadings, it does not impart that 
the person or thing was not designated as a corporation." 
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The word "firm" is defined by Webster's New International Dictionary 
as follows: 

"The name, title, or style under which a company transacts business; 
the firm name; hence a partnership of two or more persons; a com
mercial house; as, the firm of Hope & Co. Under English and Amer
ican law a firm is not recognized as a legal person distinct from the 
members composing it; but in Scots law and French law the firm is 
a legal person distinct from its members, though the individual partners 
may be charged on a decree or diligence directed against the firm." 

The dictionary definition is concured in by the courts in cases cited 
in 17 Words and Phrases 56. 

It will be noted that the limitation of liabilities apply to a person, 
corporation, company or firm, those words are connected by the dis
junctive "or", and should be considered separately. In that part of 
the statute which provides that the personal liabilities of the debtor 
shall include the debts of a company or firm of which he is a member, 
the words "person" and "corporation" are not used. Further, in the 
statute, there is a proviso, in which the legislature again used the 
words "person, corporation, company, or firm", indicating that the 
word "company" was used as meaning an unincorporated association 
or partnership, as distinguished from a corporation. Moreover, a cor
poration is an intangible entity which is distinct from its stockholders 
who are not liable for its debts. It must follow, then, that the owner 
of the majority of the outstanding stock of a corporation is not liable 
for the corporate debts. The statute provides that the debts of the 
company or firm shall be considered the liabilities of its several members 
and be included in the calculation of their personal borrowing limit. 
A corporation does not have members-it has stockholders. The stock
holders are separate and apart from the corporate entity. In making 
a loan to a corporation, the bank can look only to the assets of the 
corporation for the repayment thereof, on the other hand the members 
of an unincorporated company or firm are personally liable for the 
company's debts, which is a cogent reason why the word "company" as 
used in the statute is limited in its meaning to an unincorporated com
pany and does not mean and include a corporation. 

It is our opinion that in computing the statutory limit of loans to 
persons and corporations the bank loans of the person and the cor
poration must be considered separately, that loans to a corporation are 
separate and distinct from personal loans to its stockholders. There 
fore the loans in question do not violate section 528.14, Code, 1950. 

November 13, 1952 
HIGHWAYS: Primary road fund---anticipation of revenue. The r.tate 

comptroller may anticipate the receipts of the primary road fund up 
to and including June 30 of a fiscal year and issue warrants in the 
amount not exceeding such anticipated receipts. 

Mr. Glenn D. Sarsfield, State Comptroller: We have yours of the 
4th inst. in which you have submitted the following: 
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"This office is faced with the problem that contract obligations made 
by the Iowa Highway Commission against the Primary Road Fund of 
this State temporarily exceed the amount of cash available, however, 
we anticipate that there will be sufficient revenues available to the 
Primary Road Fund during this fiscal year to meet its obligations. 

Section 8.19, Code of Iowa, 1950, provides as follows: 

'8.19 Claims exceeding appropriation. No claim shall be allowed 
when the same will exceed the amount specifically appropriated there
for.' 

The Road Use Tax Fund is provided for in Chapter 308A, Code of 
Iowa, 1950, and Section 308A.2 provides for the allocation of this fund 
by the Treasurer of State, of which the Primary Road Fund receives 
42%. 

Section 313.3, Code of Iowa, 1950, provides as follows: 

'313.3 Primary road fund. There is hereby created a primary road 
fund which shall include and embrace: 

1. All road use tax funds which are by law credited to the primary 
road fund. 

2. All federal aid primary and urban road funds received by the state. 
3. All other funds which may by law be credited to the primary road 

fund. 
4. All revenue accrued or accruing to the state of Iowa on or after 

January 26, 1949, from the sale of public lands within the state, under 
Acts of Congress approved March 3, 1845 supplemental to the Act for 
the admission of the states of Iowa and Florida into the Union, chapte1·s 
75 and 76 (Fifth Statutes, pages 788 and 790), shall be placed in the 
primary road fund.' 

Section 313.4, as amended by Chapter 107, Section 1, Acts of the 
54th General Assembly, will then read as follows: 

'313.4 Disbursement of fund. Said primary road fund is hereby 
appropriated for and shall be used in the establishment, construction 
and maintenance of the primary road system, including the drainage, 
grading, surfacing, construction of bridges and culverts, the elimination 
or improvement of railroad crossings, the acquiring of additional right 
of way, all other expense incurred in the construction and maintenance 
of said primary road system, and the maintenance and housing of the 
state highway commission.' · 

Section 313.5 places a further limitation on expenditures from the 
Primary Road Fund for the support of the Highway Commission, 
engineering and administration of highway work and maintenance of 
the primary road system. 

Section 313.8 was amended and revised by Chapter 107, Sec. 3, Acts 
of the 54th General Assembly, and now states in part as follows: 

'The state highway commission shall proceed to the improvement of 
the primary road system as rapidly as funds become available therefor 
until the entire mileage of the primary road system is built to estab
lished grade, bridged, and surfaced with pavement or other surface 
suited to the traffic on such road. Improvements shall be made and 
carried out in such manner as to equalize the condition of the primary 
roads, as nearly as possible, in all sections of the state.' 

In view of these provisions, it appears that all receipts accruing to 
the Primary Road Fund are appropriated, and that no· specific limita-
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tion exists other than the estimated receipts for a given fiscal year, 
and, therefore, the restriction of disbursement imposed by Section 8.19, 
Code of Iowa, 1950, would not apply. 

I respectfully request an official opinion as to whether or not the 
State Comptroller may anticipate the receipts of the Primary Road 
Fund up to and including June 30th of a fiscal year (current year ends 
June 30, 1953), and issue warrants in the amount not exeeding such 
anticipated receipts. 

If this can be done, then it will be necessary for the T·reasurer of 
State to stamp warrants 'Not paid for want of funds' after which they 
will draw interest until such time as called for payment, in accordance 
with the provisions of Chapter 74, Code of Iowa, 1950." 

In reply thereto we advise as follows: 

Your power and duty in issuing warrants is prescribed by Section 
8.6, Subsection 2, Code of Iowa, 1950, as follows: 

"Specific powers and duties. The specific duties of the state comp
troller shall be: * * * 2. Collection and payment of funds. To control 
the payment of all moneys into the treasury, and all payments from 
the treasury by the preparation of appropriate warrants, or wanant 
checks, directing such collections and payment." 

The act of the Legislature in appropriating the Primary Road Fund 
and prescribing the uses to be made thereof pursuant to the provisions 
of section 313.4, Code of Iowa, 1950, as amended by Chapter 107, section 
1, Acts of the 54th General Assembly, s.et forth by you in your letter, 
in view of your power and duty in issuing warrants, presents the ques
tion whether warrants can be issued against the Primary Road Fund 
with the knowledge that funds therein are not available for the pay
ment of the warrants so issued. This question has been before the 
Supreme Court in the case of State vs. Sherman, 46 Iowa 415, where 
mandamus was sought against the Auditor of State to issue warrants 
upon the State Treasurer. The Auditor of State defended on the 
grounds that there was no money in the state's treasury with which 
the warrants could be paid at the time of their execution. The Court 
observed: 

"He understands the law to provide that the appropriation is to be 
paid quarterly if there be money in the State Treasury, if not, as soon 
after as funds may be found on hand. In other words, he holds that 
the appropriation is not due at the quarterly periods unless there be 
money in the treasury out of which it may be paid, and will not become 
due until money be afterward found from which the warrants may be 
paid. 

The officers of the university insist that the appropriation is payable 
under the act in quarterly installments, and therefore it is the duty of 
the auditor to issue warrants therefor without regard to the fact of 
the want of money in the State Treasury to meet them. 

It becomes our duty to determine the true construction of the act 
above quoted, and thereby to decide the point of difference presented 
for adjudication in this case. Reference must here be made to other 
statutory provisions which afford light for the solution of the question 
submitted to us. 
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It is the duty of the Auditor of State 'to draw warrants on the treas
urer for money directed by law to be paid out of the treasury, as the 
same may become payable. Code, Sec. 66, P. 8. 'When the amounts 
due from the State to any person exceeds twenty dollars, the auditor 
shall, if requested, divide the amount in parcels of not less than ten 
dollars, and issue warrants therefor.' Sec. 66, P. 12. Upon the pre
sentation of an auditor's warrant to the Treasurer of State, if there 
be no money in the treasury, he is required to indorse upon it the day 
of its presentation, and therefrom it draws interest at six per centum 
per annum. Code, Sections 76, 78. When sufficient money comes into 
the treasury the outstanding warrants are paid in the order of their 
presentation. Section 79. 

It will thus be seen that the auditor is required to issue a warrant 
for money appropriated by the General Assembly when payable, 
without regard to the fact that there may be no money in the treasury 
to pay it. The warrant then draws interest. As a matter of fact 
this is not infrequently done, for, unfortunately, the income of the 
state does not always equal its expenditures, as appropriated by the 
General Assembly. It is a fact, also, of which we will take judicial 
notice, that auditor's warrants, when they cannot be paid by the 
treasurer for want of funds, have such value that money may readily 
be raised thereon at rates which many who receive them in payment 
of claims against the state are willing to accept. They are often 
negotiated at par, the interest they draw giving to them such value. 
These statutory provisions and facts will be remembered when referred 
to hereafter in the course of our inquiry.'' 

Nor is this power to issue warrants against an exhausted fund effected 
or limited by the provisions of section 8.19, Code of Iowa, 1950, pro
viding as follows: 

"Claims exceeding appropriation. No claim shall be allowed when 
the same will exceed the amount specifically appropriated therefor." 

The appropriation of the Primary Road Fund provided by section 
313.4, as amended by Chapter 107, Section 1, Acts of the 54th General 
Assembly, set forth by you in your letter, clearly is not a specific 
appropriation for the payment of an allowed claim. The uses to be 
made of the Primary Road Fund appropriation are specified in the 
foregoing section, including its use for "all other expense incurred in 
the construction and maintenance of said primary road system". This 
appropriation is general in its terms for the payment of such expense, 
irrespective of the amount of any claim that may arise out of the 
performance of the duty of construction and maintenance of the system. 
This interpretation accords with the intent of the Legislature as dis
closed by Chapter 63, Acts of the 49th General Assembly, in which 
section 8.19 of the Code of Iowa, 1950, appears as sec. 6 of the fore
going chapter. The title to that chapter is this: 

"AN ACT· relating to the presentation, investigation, allowance, and 
payment of claims against the State of Iowa, being amendatory of 
chapter seven and one-tenth (7.1), Code, 1939, known as the Budget 
and Financial Control Act." 

We are of the opinion therefore that the State Comptroller may 
anticipate the receipts of the Primary Road Fund, created by section 
313.3, Code of Iowa, 1950, up to and including June 30, 1953, and may 
issue warrants in an amount not exceeding such anticipated receipts. 



157 

The duty of the Treasurer of State to pay the warrants so issued by 
the State Comptroller, and so certified to him by the State Comptroller, 
(See section 12.3, Code of Iowa, 1950) is performed subject to the pro
visions of Chapter 74, Code of Iowa, 1950, providing for the duty of the 
treasurer where warrants issued by the comptroller are presented for 
payment out of an exhausted fund. This duty imposed upon the State 
Treasurer is set forth in sections 74.2, 74.3, 74.4 and 74.5, each in terms 
as follows: 

"74.2. Indorsement and interest. When any such warrant is pre
sented for payment, and not paid for want of funds, or only partially 
paid, the treasurer shall indorse the fact thereon, with the date of 
presentation, and sign said indorsement, and thereafter said warrant 
or the balance due thereon, shall draw interest at four per cent per 
annum on state and county warrants, and four per cent per annum 
on city, drainage, and school warrants, unless the treasurer arranges 
for the sale of said warrant at par at a lower rate of interest." 

"7 4.3 Record of warrants. The treasury shall keep a record of all 
warrants so indorsed, which record shall show the number and amount, 
the date of presentation, and the name and post-office address of 
the holder, of each warrant." 

"74.4 Assignment of warrant. When any warrant shall be assigned 
or transferred after being so indorsed, the assignee or transferee shall 
be under duty, for his own protection, to notify the treasurer in writ
ing of such assignment or transfer and of his post-office address. Upon 
receiving such notification, the treasurer shall correct the aforesaid 
record accordingly." 

"74.5 Call for payment. When the treasurer has funds on hand 
in the fund on which such warrants are drawn, sufficient to pay a 
warrant, he shall, by notice posted at his office and in a place readily 
accessible to the public, call said warrant or warrants for payment, 
giving the number thereof. Said warrants shall be paid in the order 
of presentation." 

November 14, 1952 

ELECTIONS: Canvass of vote-correcting obvious error of judges in pre
cinct. Where it appears to the canvassing board that the election of
ficials have made an obvious error in transposing figures to the 
return book, the election board should be reconvened and return made 
in accordance with the statute. 

Mr. Clyde E. Herring, County Attorney, Des Moines, Iowa; Attention; 
A. R. Shepherd: We have yours of even date in which you have sub
mitted the following situation for opinion of this department, together 
with copy of your own opinion of date November 13, 1952. Your letter 
states the following: 

"The Polk County Board of Supervisors now sitting as a canvassing 
board has asked me to submit some other questions to you regarding 
the board's powers and I am dictating this inquiry to you in the presence 
of the attorneys for the intere'Sted parties. 

In Precinct No. 10 in the city of Des Moines, the pollbook which is 
a part of the returns certified, sealed and delivered to the canvassers 
shows that a total of 1435 votes were cast in the precinct. The total 
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of the votes shown for the office of County Recorder is 604 votes and 
we understand that none of the totals shown by the returns for any 
office exceeded 700 votes. 

Five judges and clerks were duly appointed for Precinct No. 10. All 
of these five people served and all of them certified to the returns. 
One other person was sent to help the judges and clerks. She served 
during part of the time the polls were open and did not stay until the 
counting was completed but her name was signed to the certificate by 
one of the other judges purportedly by her authority. 

Two of the judges and one of the clerks who were duly appointed 
who served throughout election day and who signed the certificate have 
appeared before the canvassing board during the course of the canvass, 
have shown certain sheets which they describe as the work sheets from 
which the returns were computed, have stated after reference to these 
sheets that the returns as submitted are correct except for the fact 
that they failed to include approximately 700 straight party votes and 
have asked permission to change the poll books to add the straight 
party vote in the numbers which they state are correct to the total 
vote for each candidate. 

Mr. Throckmorton, the attorney for Mrs. Barker, one of the can
didates for County Recorder, proposes that the canvassing board grant 
this permission and that it then canvass the returns for precinct No. 
10 as changed in conformity with the request of the two judges and 
clerk who have appeared before the canvassing board. As authority 
for his position Mr. Throckmorton cites the following cases: 112 Iowa 
503; 22 Iowa 343; 7 Iowa 390. 

Mr. McNutt, the attorney for Mrs. Gibson, the other candidate for 
County Recorder, objects to Mr. Throckmorton's proposal. Mr. Mc
Nutt contends that the canvassing board cannot go beyond the face 
of the returns but that any change in the returns can be considered 
only by a contest board. He contends further that in any event the 
three members of the election board, as distinguished from the whole 
board, should not be permitted to change the returns. Mr. McNutt 
contends that the case cited by Mr. Throckmorton-112 Iowa 503 can 
be distinguished and cites in further support of his position the case 
of Davies vs. Wilson 229 Iowa 100. Mr. Throckmorton thinks this latter 
case can also be distinguished. 

Herewith I am enclosing an opinion which I have previously handed 
the Board of Supervisors and you may give this opinion whatever con
sideration you think it merits. Since the canvassing board has re
cessed pending receipt of your opinion we shall all be very grateful 
if you can give this matter prompt attention." 

In reply thereto we advise you as follows: 

Section 50.16, Code of Iowa, 1950, provides the following: 

"Return of board. A return shall be made in each pollbook, giVmg, 
in words written at length, the whole number of ballots cast for each 
officer, except those rejected, the name of each person voted for, and 
the number of votes given to each person for each different office; 
which return shall be signed by the judges, and be substantially as 
follows: 
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At an election at -------------------------------- in ________________________________ township, or 

in -------------------- precinct of ------------------------ township, in -------------------------------
county, state of Iowa, on the ------------ day of ---------------------------------------- A. D. 
---------------·--------• there were -------------------- ballots cast for the office of 
------------------------ of which 

A -------------------- B -------------------- had -------------------- votes. 
C -------------------- D -------------------- had -------------------- votes . 

. (and in the same manner for any other officer). 
A true return: L ---------------- M ---------------- ) 

N ---------------- 0 ----------··---- ) 
p ---------------- Q ---------------- ) 

Judges of Election 
Attest: R ---------------- S 

T ---------------- U 
Clerks of Election." 

In the performance of the foregoing duty, it appears that in Precinct 
No. 10 in the city of Des Moines the pollbook, as certified, sealed and 
delivered, shows a total of 1435 votes were cast in the precinct. It 
also show that for the office of County Recorder, 604 votes were cast, 
and the understanding that none of the totals shown by the returns for 
any office exceeded 700 votes. In that situation there is a fair and 
reasonable inference to be drawn that the discrepancy between the 
total of 1435 votes shown to have been cast and the number of 604 votes 
and not exceeding 700 votes cast for any particular office, that the 
return is not a return "of the whole number of ballots cast for each 
officer." Such return was a duty imposed upon the judges of election 
by the foregoing quoted Section 50,16. The discrepancy here described 
appears to be confirmed by the fact that two of the judges and one of 
the clerks in the foregoing Precinct No. 10 appeared before the Can
vassing Board during the course of the canvass and exhibited certain 
work sheets from which the returns were computed, and have stated, 
after reference to these sheets, that the return, as submitted, is correct 
except for the fact that they failed to include approximately 700 straight 
party votes. It does not appear that the remaining election officials, 
1 judge and 1 clerk, while not appearing, have objected to a request 
made to the Canvassing Board for permission to change the poll books, 
by adding the straight votes to conform with the correct return of the 
whole vote of each candidate. We are of the opinion in the foregoing 
situation that such permission should be granted. 

Authority for such procedure is found in the case of Rummel v. 
Dealy, 112 Iowa 503, where it appeared that at the General Election 
of 1898 the judges of election in certain townships failed and neglected 
to properly certify ·and authenticate the election returns of said town
ships and that in consequence thereof the board of supervisors, when 
canvassing said returns 1n said county, refused to canvass the returns 
from said townships. It also appeared that while the board of super
visors were in session, the judges of election appeared and asked the 
said board that they be permitted to correct any errors submitted by 
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them in authentication of returns, which request the board refused 
and refused to consider the vote shown by the return. Mandamus was 
sought to compel the board of supervisors to permit the authentication 
of the returns by the judges of election, and recanvass the votes cast 
and make return accordingly. Mandamus issued requiring the Board 
to reconvene and canvass the election returns. In so ordering, the 
Court observed: 

"It is made to appear that the judges of election failed to properly 
and fully certify to the returns of said election, and that, immediately 
upon discovering the mistake so made by them, they offered to certify 
in due form said returns, and the board of supervisors refused them 
the right so to do. We are not referred to any like case, but we think, 
under the facts as found by the court, the correction should have been 
permitted. Technicalities in such proceedings should not be permitted 
to defeat the expressed will of the voters. 

These returns were at all times in the custody of proper parties, and 
there was no question of the identity of the judges of election; and the 
offer to correct the error was while the board was in session, in the act 
of canvassing the votes of the county. It is not so easy to see, or even 
imagine, prejudicial consequences to result from the right so to do. It 
was not proposed to altar or change the returns as to the votes, but 
only to do an omitted act, required by law, as to certification, so that 
the returns might be canvassed by the board of supervisors. In the 
absence of any positive legal objection to such a proceeding, we think 
public policy, in the securing of correct results from the voters, re
quires the more liberal rule by which such results are obtainable. Some 
reliance is placed on State v. Hardin County Judge, 13 Iowa, 139. 
We are not holding that it was the duty of the board to canvass the 
returns without the certification, but only that their cerification should 
have been permitted under the circumstances of the case, and when 
certified, they should have been counted. This being a legal duty of 
the board, it was competent for the court to order it done. That the 
board may be compelled to recanvass and correct a mistake was held 
in Price v. Harne!, 1 Iowa, 473, and has been held in other cases." 

Application of the rule there laid down, it appearing to the canvass
ing board that the election officials had failed in their duty to make 
a return of the whole number of ballots cast for each officer, such 
election board should be reconvened and return made in accordance 
with the requirements of section 50.16, Code of Iowa, 1950, and like 
request of the judges. 

Like the officials in the Rummel case, the officials in Precinct No. 
10 failed in a duty imposed upon them by law in making a return 
upon which a canvass by the Board of Supervisors. could be made. Even 
the case of Davies vs. Wilson, 229 Iowa 100, cited in your opinion ac
companying your request, did not deny to the Board of Canvassers 
their right to have all of the returns before them. Ther~ it is said: 

"Where there is no question as to the genuineness of the returns or 
that all of the returns are before them, the powers and duties of can
vassers are limited to the mechanical or mathematical function of as
certaining and declaring the apparent result of the election by adding 
or compiling the votes cast for each candidate as shown on the face 
of the returns before them, and then declaring or certifying the result 
so ascertained." 
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It is therefore our opmwn that obvious errors made by the judges 
in transposing their figures to the return book should not be pennitted 
to dis.franchise a large group of voters when that error can be corrected 
before the canvass is completed, and we feel that no injustice can be 
done by pennitting the true return to be considered by the Canvassing 
Board. In case of contest, the corrected certificate would reflect the 
will of the voters. 

December 1, 1952 

VETERANS: Disability bonus fund of World War !-diversion not 
permitted. The disability fund, approved by a vote of the people, as 
a bonus to veterans of World War I may not be diverted by the legis
lature or even by a general vote of the people. 

Mr. Edwin H. Curtis, Executive S.eet·etary, Bonus Board. This will 
acknowledge receipt of your letter of November 25th in which you have 
stated the following: 

"The Iowa Bonus Board is desirous of an official opinion as to the 
status of the funds now in possession of the Iowa Bonus Board and 
which have been administered by said board to disabled needy Iowa 
veterans of World War I in the fonn of disability bonuses. The people 
of Iowa approved a bonus for World War I veterans of Iowa on March 
23, 1921 in the amount of $22,000,000.00. This law contained certain 
provisions, one of which, I quote: 

'Section 8. Disability Fund. After the payment of all approved 
claims and expenses of administration of the board herein created, all 
funds remaining in the hands of the bonus board, after December 31, 
1924, not in excess of two million dollars, ($2,000,000.00) shall con
stitute an additional bonus to be administered by the bonus board for 
amelioration of the condition of residents of this state within the 
classes as defined in section four ( 4) of this act, who are suffering 
from disability.' 

What we would like to have legally answered is: Can these funds 
be diverted for any other purpose than is provided for in Section 8 of 
the Iowa Bonus Law?" 

In answer to your letter we will state that in our opinion it is not 
possible to revert the two and one-half million dollars, a part of World 
War I Bonus Act, to the general fund, either by an Act of the General 
Assembly, or by a general vote of the people. The disabled veterans 
of World War I have a vested interest in this money and it cannot 
be diverted or taken from them in any manner short of their consent. 

Each veteran listed in Section 8 of the Act has a right to participate 
in the use of these funds until they are exhausted and to receive them 
without disturbing his ordinary family life. 

------------------------------

December 3, 1952 
SCHOOLS AND SCHOOL DISTRICTS: Minimum age in rural schools. 

The county superintendent of schools has no authority to establish a 
minimum age for admission to the rural schools in the county school 
system. 
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SCHOOLS AND SCHOOL DISTRICTS: Kindergarten in rural schools. 
There is no grant of authority to the county board of education to 
require rural schools in the county school system to provide a kinder-
garten. · 

SCHOOLS AND SCHOOL DISTRICTS: Attending kindergarten in an
other district. Children of kindergarten age who reside in a district 
which has no kindergarten are not entitled to attend in another district 
at the expense of their home district. 

SCHOOLS AND SCHOOL DISTRICTS: Admission of pupil to class for 
which qualified.· A child of school age is entitled to be admitted to any 
class for which he is scholastically qualified, provided he is not other
wise disqualified. 

Jessie M. Parker, Superintendent of Public Instruction; Attention 
Mr. R. A. Griffin: By recent letter an opinion of this office is requested 
as follows: 

"1. Does subsection 11 of .section 273.18, code 1950, give the county 
superintendent authority to establish a uniform beginner's age within 
the limits prescribed by section 282.3 for rural schools in the county 
school system? 

2. Does the language '(or the county board of education)' which 
appears in subsection 2 of section 282.3 authorize the county board of 
education to require all rural schools in the county school system to 
provide a kindergarten or pre-first grade? 

3. Are pupils of kindergarten age who reside in a rural district 
maintaining no kindergarten entitled to attend kindergarten in another 
district with tuition and transportation paid by the district of their 
residence? 

4. When a school disrict adopts a rule under subsection 5 of section 
282.3 requiring a "greater age than the age requirements set forth in 
subsections 2, 3, and 4 can the parent evade the operation of such rule 
by enrolling his child in a district which has no such rule and transferring 
the child to the school in the district of residence at some subsequent 
time? 

5. When during a school year a family moves into a district which has 
adopted a greater than statutory beginners age under subsection 5 of 
section 282.3 and seek to enroll a child in kindergarten or first grade 
who had enrolled at the beginning of the school year in another district 
with a lower age requirement, can such child be excluded on the ground 
that he would not have been eligible for admission if he had resided in 
the district at the beginning of the school year? Suppose that the 
family moves in from another state with lower beginners age require
ments than those specified in subsections 3 and 4 of section 282.3?" 

Section 282.1, code of Iowa 1950, in part provides: 

"Persons between 5 and 21 years of age shall be of school age." 

Section 282.3 of the code provides: 

"1. The board may exclude from school children under the age of 6 
years when in its judgment such children are not sufficiently mature 
to be benefited by attendance, or any incorrigible child or any child who 
in its judgment is so abnormal that his attendance at school will be of no 
substantial benefit to him, or any child whose presence in school may 
be injurious to the health or morals of other pupils or to the welfare 
of such school. 
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2. On or after July 1, 1952, the conditions of admission to public 
schools for work in the school year immediately preceding the first 
grade and in the first grade shall be as follows: 

No child under the age of six years on the fifteenth of November 
of the current school year shall be admitted to any public school unless 
the board of directors of the school (or the county board of education) 
shall have adopted and put into effect courses of study for the school 
year immediately preceding the first grade, approved by the department 
of public instruction and shall have employed a teacher or teachers for 
this work with standards of training approved by the department of 
public instruction. 

3. No child shall be admitted to school work for the year immediately 
preceding the first grade unless he is five years of age on or before 
the fifteenth of November of the current school year. , 

4. No child shall be admitted to the first grade unless he is six years 
of age on or before the fifteenth of November of the current school year; 
except that a child under six years of age who has been admitted to 
school work for the year immediately preceding the first grade under 
conditions approved by the department of public instruction, may be 
admitted to first grade at any time before December 31. 

5. Nothing in subsections 2, 3 or 4 shall prohibit a school board 
from requiring the attainment of a greater age than the age require
ments herein set forth." 

Under the foregoing code sections, by virtue of the provisions of 
section 282.1 and subsections 2 and 3 of section 282.3 as a class, chil
dren who have attained the age of five years on or before the opening 
day of the school year are entitled to be admitted to "school work for 
the year immediately preceding the first grade", (if such school work 
has been established), but no child may be admitted to such work who 
will not attain the age of five years "on or before the fifteenth of 
November of the current school year". 

The provisions of subsection 5 above quoted, clearly preserve to the 
school board the right to deny admission to that class of children who 
have not attained the age of five years on or before the opening day 
of school, even though such children will be five years of age on or 
before November fifteen of the school year. This power of denial is 
based upon the fact that the children are not of "school age" (five 
years) when school opens. 

Under the provisions of section 282.1, supra, and subsections 2 and 
4 of section 282.3 of the code, supra, children as a class who will attain 
the age of six years on or before the fifteenth of November of the 
current school year are entitled to be admitted to the first grade. This 
results from the fact that they are of "school age" and are not within 
the statutory prohibition set forth in the said subsection 4. Attention 
is invited to the following provision of subsection 1 of section 282.3: 

"The board may exclude from school children under the age of six 
years when in its judgment such children are not sufficiently mature 
to be benefited by atten~ance * * *." 

Under the foregoing provisions of subsection 1, the board may exclude 
from entering school for work for the year immediately preceding first 
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grade those individual children who, although they have attained the 
school age of five years, are not, within the judgment of the board 
"sufficiently mature to be benefited by attendance". Also under this 
provision the board may exclude from school such individual children 
who have not attained the age of six years by the opening day of school 
who have been found "not sufficiently mature to be benefited by at
tendance". This results even though such individual children will at
tain the age of six years on or before the fifteenth of November of the 
current school year. 

It is, therefore, seen that the effect of the subsection 5 hereinbefore 
quoted is to affirm that the prohibitions set forth in subsections 2, 
3 and 4 of section 282.3 are not to be construed as denying the board 
the power vested in it by virtue of section 282.1 and that part of sub
section 1 of section 282.3 of the Code which relates to age. It may 
then be stated that in the event school work is provided for the 
year immediately preceding the first grade, children who have attained 
the age of five years on or before opening day of school, are entitled 
to be admitted for such work, provided however, that individuals so 
qualifying because of age, but who are not sufficiently mature to be 
benefited by attendance, may be denied admission. Children who will 
attain the age of six years on or before the opening day of school are 
entitled to be admitted. Children who are not six years of age on the 
opening day of the school year, but who will attain the age of six 
years on or before the fifteenth of November of the current school 
year, are entitled to be admitted to the first grade, provided, however, 
that as to individuals within such group who are not sufficiently mature 
to be benefited by attendance, such admittance may be denied. 

The foregoing considerations control the admission of children to 
school insofar as age is concerned. Of course children may be excluded 
regardless of age, if incorrigible or otherwise disqualified under the 
provisions of subsection 1 of section 282.3. It is pertinent to· note that 
age qualification is controlled by the aforementioned specific statutory 
provisions. 

Section 273.18 of the code provides in part: 
"273.18 Powers and duties of superintendent. The county superin

tendent shall, under the direction of the board, exercise the following 
powers and duties: 
* * * 

11. Establish rules and regulations for admitting, classifying, pro-
moting and graduating pupils to or from the various rural· schools in 
the county school system within the limits prescribed by law." 

In view of the specific provisions relating to admittance as controlled 
by age, it necessarily follows that the provisions of subsection 11, above 
quoted, relating to admittance cannot be construed to include discretion 
with regard to age requirements. 

II 
Attention is invited to the language "(for the county board of edu

cation)" appearing in subsection 2 of section 282.3, supra. It is to be 
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noted that the essence of the said subsection 2 is that the said sub
section is a prohibition against admittance. It is not in the nature of 
a grant of power. The exception to the specific prohibition in which 
the quoted language appears, merely makes provision for an exception 
to the general prohibition in a particular fact situation which may 
exist, viz., where pre-first school work is provided. Powers granted 
for establishing school work for the year immediately preceding the 
first grade, must be found in an express grant and not by mere impli
cation foreign to the essence of a code provision. The language re
lating to the pre-first-year work occurring in this section must be con
strued as being only descriptive. Provision for the establishment of such 
work is found in section 280.16 of the code. This section provides: 

"280.16. Kindergarten department. The board of any independent 
school district upon the petition of the parents or guardians of twenty
five or more children of kindergarten age, may establish and maintain 
such a kindergarten in said district. No petition shall be effective un
less the school in connection with which such kindergarten is desired is 
named in the petition and all persons who shall be qualified to sign 
such petitions shall be residents of the section or neighborhood served 
by that school. The board of education shall be the judge of the suffi
ciency of the petition. Any kindergarten teacher shall hold a certi
ficate certifying that the holder thereof has been examined upon kinder
garten principles and methods, and is qualified to teach in kinder
gartens." 

It is to be noted that section 280.16 is distinguishable from section 
280.17, which authorizes the establishment of graded and high schools 
in that the said section 286.16 does not grant to the board unlimited 
power to establish a kindergarten department. 

III 
The fact that the board may act only after being petitioned is a 

clear indication that a kindergarten department is not to be regarded 
as a part of the school courses which the district must provide for its 
children of school age. It follows that children of kindergarten age 
who reside in a district maintaining no kindergarten are not entitled 
to attend kindergarten in another district with tuition and transpor
tation paid by the district of their residence. 

IV 
It has previously been noted that subsection 5 of section 282.3 of 

the Code is not to be construed as vesting any power in the board which 
is not elsewhere granted. The effect of the said subsection 5 is to remove 
any doubt which might exist as to whether subsections 2, 3, and 4 of 
the said section would nullify or void the powers existing by virtue 
of the provisions of section 282.1 and subsection 1 of section 282.3 of 
the Oode. 

The matter of age as a condition of admission is controlled by statute 
with one exception-a board, in its discretion may enroll in pre
first-grade work pupils who have not attained school age (five years), 
provided such children will attain the age of five years on or before 
November fifteen of the school year. As a result of the discretion 
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granted to boards in this regard, lack of uniformity may result. Bear
ing in mind that children of school age must be admitted in the ab
sence of contrary statutory provisions and provided that a child is 
otherwise qualified, it follows that a child residing in a district not 
enrolling children who are not five years of age, by enrolling in a 
school permitting enrollment of children who will attain the age of 
five years within the time prescribed by statute, may complete the 
necessary scholastic work to be entitled to admission to the school 
of the district of residence upon attaining the age of five years. This 
is no evasion of any statute or regulation. If a child is entitled to 
admission to school so far as school age is concerned, then for the 
purpose of this specific inquiry the only remaining consideration is 
one of scholastic qualification. The case presented in this inquiry 
shows qualification on both points, viz., (a) age (b) by completing 
school work necessary to enable the child to carry on the work of the 
class to which he is admitted. 

With one exception which is hereinafter discussed, a child who has 
attained school age must be admitted to school work on the basis of scho
lastic attainment. If this were not the rule gross inequity and absurdity 
would result. For example, it could result that a child scholastically 
eligible for the eighth grade, because of age, would be set back to the 
seventh grade, notwithstanding the fact that such child was an out
standing scholar. Beginning "School age" and the admission of a pupil 
into a particular grade on the basis of scholastic achievement should 
not be confused. 

The only exception to the foregoing statutory result is found in the 
statutory prohibition forbidding the admission of children to the first 
grade who are not six years of age on or before the fifteenth of No
vember of the current school year. Under this statute a child who is 
of school age (five years) but who will not be six years of age· on or 
before the fifteenth of November of the school year cannot be admitted 
to the first grade. A child who will be six years of age by such date 
is entitled to enter the first grade. 

v 

The discussion set forth in IV above applies to question 5. In the 
event a child who had not attained the age Qf five years on the date 
of his enrollment in the school of his residence, which school enrolls 
children who will become five years of age on or before November 
fifteen of the current school year, moves with his parents during the 
school year to a district which does not enroll children who have not 
reached the age of five years on some date fixed by the board earlier 
than the fifteenth of November of the current year, such child should 
be admitted by the latter school providing the child has then attained 
the age of five years and his completed scholastic work is satisfactory. 
A child who is of school age is entitled to enter the grade for which he 
is scholastically qualified. 
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SUMMARY 

From the foregoing considerations you are advised: 

1. Subsection 11 of section 283.18 of the Code grants no authority 
to the County Superintendent of Schools to establish a minimum age 
for admission to rural schools in the county school system. 

2. Subsection 2 of section 282.3 of the Code contains no grant of 
authority to the County Board of Education to require rural schools 
in the county school system to provide a kindergarten or pre-first-grade 
course of study. 

3. Children of pre-first-grade school age who reside in a district 
which has not established a pre-first-grade course of study, are not 
entitled to attend a school in another district, where such course of 
study has been established with tuition and transportation paid by the 
district of the child's residence. 

4. A child of school age is entitled to be admitted to any class for 
which he is scholastically qualified, provided, of course, that the child 
i!! not otherwise disqualified; 
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ADOPTION 

New birth certificate for adopted child. A new birth certificate 
to replace the original birth certificate of an adopted child 
appears of record only in the office of the state registrar of 
vital statistics and certified copies can only be issued by him. 9 

AGRICULTURE 

See Motor Vehicles, 1, 3, 4. 

Movement of farm machinery on highway in tandem prohibited. 
1. Section 321.453 providing for exceptions from the law of the 

road in the case of implements of husbandry, as to size, relates 
to a privilege of necessity and does not contemplate a combin
ation in tandem of farm implements which may be moved 
severally. Such a combination would be a special privilege 
and be unlawful. ·------------------------------------------------------------------------------- 75 

Seed corn treated with powon-haul·ing in excess of weight limits. 
2. The twenty-five per cent excess allowance in the weight provi

sions of the motor vehicle law does not apply to farm pro
ducts which have been subjected to any mode, method, 
treatment or operation whereby a result or effect is produced, 
such as seed corn treated with poison to repel rodents. ---------··· 28 

BANKS AND BANKING 

See Credit Unions. 

Investment of funds in U. S. public housing bonds. Bonds issued 
1. by public housing agencies under the provisions of the 

United States Public Housing Act of 1949 are not legal in
vestments for state banks. --·-----·-···----····--·-------------··-·-····--·-····-·---- 45 

Loan limit to individual borrowers. In computing the statutory 
2. limit of loans to persons and corporations, the loans to the 
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corporation. -·-··-··-····--····----·-·-···-·····-·---···--·--····-···--···-·--·-·-·····-·-·-··-····- 151 

BEER 

Authority of state permit boa1·d. The state beer permit board has 
1. the duty to withhold a state permit from any person where 

it appears that the local permit was issued illegally. Also 
where it has reason to believe, after a permit has been issued, 
that the law is being violated, it is empowered to investigate 
and cancel or revoke the permit. -···-·-·-·-·······-··-·-·····--··-·--·-··--·---····· 42 

State permit-pardon following conviction of a felony. Conviction 
2. of a felony of indictable misdemeanor will not, by itself, 

be sufficient to cause the state permit board to revoke a beer 
permit, where the licensee has been granted a full pardon and 
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citizenship. --·-·--------·-·········---········--·-·······················-·-········---············-- 55 

Wholesaler giving financial aid to retailer-prohibition. The 
3. practice of a wholesale beer distributor in advancing money 

to a beer retailer to cash payroll checks for customs is in viola-
tion of section 124.22 of the Code ................................................. 141 



CHARITIES 

See Taxation, 2. 

CHILDREN 

See Adoption; Minors, 1, 2. 

CITIES AND TOWNS 

See Schools and School Districts, 3. 

Parking lot fund and parking meter funds not transferrable. The 
1.' parking lot fund and the parking meter fund in cities or 

towns are not parts of the street fund and not being function
al funds authorized by Chapter 159, Acts 54 G. A., transfer 
therefrom to the sanitation fund or any other fund is not 
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permissible. ---------------------------------------------------------------------------------------- 93 

Parking meter revenue-use of excess funds. The excess of 
2. parking meter revenue may be used for general traffic con

trol including off-street parking lots and parking garages, 
however its use for garages for storage, repair and servicing 
of city vehicles is not within the authority of the statute. ________ 112 

COUNTIES 

See Insane Persons; Schools and School Districts, 6. 

Adjustment of salary of county assessor. Even though the salary 
1. of the county assessor has been fixed under a prior law for 

his four-year term, where the General Assembly later pro
vides for a new adjustment, his salary can be changed for 
the remainder of the term after the new law goes into effect. 32 

Salaries based on population-census publication. Increases or 
2. deductions in salaries of county officers based on population 

changes are effective on the date the Secretary of State cer
tifies and publishes the official census figures. ------------------------ 22 

Appointmer"t and salaries of deputy officers. The power of 
3. appointment and determination of qualifications of deputies 

in the various county offices rests in the heads of the depart
ments subject to approval by the board of supervisors, which 
board determines their number and fixes their salaries. -------- 37 

Director of social welfare serving as overseer of the poor. The 
4. ·county board of supervisors may not pay directly to the di

rector of the county department of social welfare any com
pensation for S·ervices rendered as overseer of the poor 
without jeopardizing the said director's status as an employee 
of the state department of social welfare. ------------------------------------ 51 

Fee charged for birth, death or marriage certificate. The fees 
5. that the clerk of the district court acting as county registrar 

of vital statistics may charge were not changed by chapter 
137, Acts of the 54th General Assembly. ------------------------------------ 36 

Loaning or renting county equipment to drainage district. Ex-
6. cept as provided in section 455.135 of the Code, the board 

of supervisors may not permit the use of county equipment 
in drainage ditch work within the district under control of a 
drainage board, with or without allowing compensation to the 
county from said drainage district. -------------------------------------------- 116 
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Official newspapers-population change after selection of number. 
7. In the selection of official newpapers for a county the official 

population of the county at the time of selection, to~wit: 
January first, fixes the power of the board in determining 
the number for the ensuing year. A later change in official 
population gives no power in the board to alter such deter
mination during that year. ------------------------------------------------------------ 61 

Secret investigations by county attorney----'l'eimbursement. The 
8. county attorney may incur the expenses of secret investiga

tors and seek reimbursement from the county, and the board 
of supervisors, in their discretion, may allow the claim and in 
so· doing the board is not required to demand the names of 
the undercover investigators. -----------------------------------------------------:__ 84 

Township officers salaries - change in population certified. 
9. Changes in the populations of townships as affecting salaries 

of justices of the peace and constables are effective on the 
day that the Secretary of State publishes the official census 
of counties, cities, and towns as provided by law. -------------------- 63 

Use .of county hospital tax funds for tuberculous patients. The 
10. state institution fund, section 444.12 of the Code as amended 

by Chapter 91, Acts 54 G. A., is the proper fund from which 
the cost of tuberculous patients in the county hospital should 
be paid. The county hospital tax levied under section 347.7 
is not available for that purpose. -···················-···------------·-·········· 119 

COURTS 

See Probate. 

Municipal court fees. Where municipal court fees chargeable by 
1. the clerk are controlled by the statute applicable to the clerk 

of the district court any increase in such statutory fees will 
likewise apply to the clerk of the municipal court. ·················--· 38 

Probate fees-when increase effective. Where an estate is in 
2. probate at the time that the rate of fees is increased by 

law, the amount charged and collected in so far as such estate 
is concerned should be at the prior rate. .................................... 40 

CREDIT UNIONS 

Amendments to bylaws--approval by banking superintendent. 
1. The superintendent of banking in exercising his statutory 

duty to approve proposed amendments to bylaws of a credit 
union is not limited to the bare legal question of whether or 
not the bylaws are consistent with the statute. He must 
also examine the facts to ascertain whether the proposed 
would be of benefit to the membership. ------------------------------------ 138 

"Maximum individual loans" defined. The term "maximum in-
2. dividualloans" in subsection 6 of the Code section 533.9 means 

and includes the total maximum amount which any individual 
may borrow with security and also the total maximum 
amount which an individual may borrow without security. ·--· 138 

Power of members to set aside election of officers. At a meeting 
3. of the membership of a credit union the majority has no power 

to set aside the election of any or all officers elected in ac
cordance with the approved standard bylaws and section 
533.9 of the Code. ----------------------------------------------------------------------·----· 135 



ELECTIONS 

See Schools and School Districts, 7. 

Canvass of vote-correcting obvious erro1· of judges in precinct. 
1. Where it appea1;; to the canvassing board that the election 

officials have made an obvious error in transposing figures 
to the return book, the election board should be reconvened 
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and return made in accordance with the statue. ------------------------ 157 

Employee's opportunity to vote. The statutory guarantee of two 
2. hours to each employed person to vote means a two-hour 

period of the working day if such period is reasonably neces
sary to afford such person opportunity of voting. -------------------~ 146 

EMPLOYEES 

See Schools and School Districts, 13. 

FEES 

See Counties, 5; Courts, 1, 2. 

GAMBLING 

Lotteries and tournaments distinguished. A lottery is an enter
prise where there is a consideration for a chance to win a 
prize. A tournament is an enterprise where a closed group 
compete in equal opportunity to win acclaim and is not con
sidered gambling. Where a machine is operated upon pay
ment of a coin, by any person who cares to operate it, in such 
a way that by skill or prowess a certain score is achieved 
and then pays to the highest scorer a prize, gambling is 
involved. ---------------------------------------------------------------------------------------------- 20 

HIGHWAYS 

See Intoxicating Liquors, 1. 

Advancement of county road funds for farm-to-market con-
1. struction-reimbursement. The county board of supervisors 

may undertake to improve a section of farm-to-market road 
and advance funds therefor from the county road funds and 
be reimbursed from the farm-to-market road funds, but only 
to the amount actually spent from the county road funds. ________ 102 

County trunk roads as through highways. The county ooard 
2. of supervisors has no power to lift the statutory requirement 

of a stop before entering a county trunk road. It may, 
however, require that traffic on such road be required to stop 
at any particular intersection with a local county road, -
i. e. a four-way stop may be established. ------------------------------------ 68 

Farm-to-market 1·oad right of way-payment from secondary road 
3. funds-reimbursement. Where a county has advanced money 

out of the secondary road fund to expedite acquisition of 
right of way for a farm-to-market road it may be reimbursed 
from the farm-to-market road funds. ---------------------------------------- 66 

Primary road fund--anticipation of revenue. The state comptroll-
4. er may anticipate the receipts of the primary road fund up to 

and including June 30 of a fiscal year and issue warrants in 
the amount not exceeding such anticipated receipts. ---------------- 153 

Secondary road construction--preference. When a proper peti-
5. tion for secondarv road improvement is filed it shall retain 

its preference in succeeding years, on a township basis, and 
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on a county-wide basis only so long as that township has not 
exceeded its prorata share on the area basis of the secondary 
road funds available to the county in any three-year period. 40 

Secondary road improvement--deposits to secure priority. In 
6. order to establish the priority in improvement of a secondary 

road as contemplated by section 311.7 of the Code, by the 
"subscribe and deposit" method, the deposit with the county 
treasurer must be in cash. ------------------------------------------------------------ 48 

Secondary road improvement-priority lodged in discretion of 
7. board of supervisors. The priority of improvement of second

ary roads lies in the sound discretion of the supervisors, 
taking due consideration of the factors enumerated in section 
309.25. -------------------------------------------------------------------------------------------------- 11 

Vacating or closing-notice of time and place of hearing. A 
8. county board of supervisors desiring to vacate or close a 

road under its jurisdiction must send notice of the time and 
place of hearing to the state highway commission and any 
other boards or commissions which it is apparent may have 
an in~er~st. The san;e rule is required of the state highway 
comm1ss1on as to· pnmary roads. ------------------------------------------------ 99 

INSANE PERSONS 

Commitment to county home-screening provisions of chapter 86, 
Acts 54 G. A. not applicable. The statutory requirements for 
observation and treatment at a screening center prior to a 
final order of commitment to a state hospital by a county 
commission of insanity is not applicable in proceedings by 
that commission to provide restraint, protection and care of 
alleged insane persons in the county home. ................................ 89 

INTOXICATING LIQUORS 

Intoxication on a public highway-natu.re of offense. A person 
1. arrested in an intoxicated condition in an automobile on a 

public highway, and not driving the vehicle is properly 
charged with intoxication in a public place ................................. 128 

Keeping and consumption of liquor in clubs-clubs defined. The 
2. mere possession or consumption, in a bona fide club, of liquor 

purchased under the provisions of the Liquor Control Act is 
not per se illegal, however no club may engage in the sale of 
liquor. Consumption of liquor in a public place is illegal and 
if a so-called club is in reality a business enterprise it is in 
fact a public place. Likewise the keeping of liquor in a public 
place for purposes of consumption therein is a violation of 
the Act. ---------------------------------------------------------------------------------------------- 104 

Transportation of opened bottle of liquor. It is not sufficient to 
3. establish a violation of the liquor transportation laws, to 

show that a bottle had been opened and part of the contents 
gone if the liquor seized had been legally purchased and 
legally possessed. ------------------------------------------------------------------------------ 128 

MINES AND MINING 

State and federal plan of co-.opM·ation. The state mine inspector 
of Iowa does not have the authority to enter into any agree
ment to carry out a plan of state and federal co-operation 
until first such authority be granted by the state legislature. 149 



MINORS 

Change of name of umnaTried mother. An unmarried female, 
1. without distinction of whether she was never married or is 

unmarried at the time of application under section 674.10, 
may change her name, however, the change of her name will 

177 

not change the surname of her minor child. -------------------------------- 69 

Persons under 14 years of age-certain employments prohibited. 
2. Section 92.1 of the Code prohibits the employment of persons 

under 14 years of age in ball parks, race tracks and places 
of entertainment or sport or in the distribution and sale of 
popcorn, peanuts or like merchandise in any place of amuse
ment or elsewhere. ---------------------------------------------------------------------------- 124 

MOTOR VEHICLES 

See Agriculture, 1, 2. 

Corn sheller as "implement of husbandry." A corn sheller is 
1. an "implement of husbandry" only when used by the owner 

exclusively in the conduct of his own agricultural operations, 
but is subject to registration and to the safety equipment 
provisions of section 321.398. -------------------------------------------------------- 6 

Red lights displayed on front of road machinery. Tractors, 
2. road graders, road drags, and road machinery must display 

red signal lights on the front and rear whenever operated 
or stationed at night upon any public highway open to traffic 
regardless of the prohibition of section 321.422. ------------------------ 88 

Registration of farm trailoTs crossing highway. A wagon box 
3. trailer or other trailer designed for farm purposes and other

wise qualifying as an "implement of husbandry" may be moved 
across the highway directly or at a preceptible angle without 
being subject to registration. -------------------------------------------------------- 3 

Registration requirements for farm trailm·s. A wagon box trailer 
4. or other trailer designed for farm purposes, used exclusively 

in farm operations, is an "implement of husbandry" and is 
exempt from registration unless a part of these operations 
include the transportation of farm products or supplies to and 
from market. ------------------------------------------------------------------------------------ 3 

Records of operators for public inspection-exceptions. Records 
5. of the department of public safety relating to motor vehicle 

operators1 except as provided in section 321.271 of the Code, 
may be inspected by the public and certified copies obtained 
upon payment of fee. ------------------------------------------------------------------------ 117 

Taxation of house trailers and special equipment. House trailers 
6. and commercial trailers in the hands of a registered dealer 

are exempt from taxation. Special equipment mounted on a 
motor vehicle and operated by auxiliary power and not spe
cifically exempt, is taxable. House trailers used for dwelling 
purposes for six months prior to January 1 are taxable as 
personal property. ---------------------------------------------------------------------------- 34 

Tntek overloads-computation of tolerances. The penalty made 
7. mandatory by statute for overloaded trucks can be legally 

imposed only on the amount by which the weight exceeds that 
authorized plus the tolerance provided and said tolerance is 
not cumulative. ---------------------------------------------------------------------------------- 125 
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NAMES 

See Minors, 1. 

NEWSPAPERS 

See Counties, 7. 

Publication of official twtices and ]Jroceedings. Where any statute 
requires publication of a notice or report of proceedings to 
be published in a newspaper it means a newspaper as defined 
in section 618.3 of the Code. Where other matter is required 
to be published in a newspapee, any newspaper which quali-
fies under the terms of the particular statute making the 
requirement will suffice. ---------------------------------------------------------------- 133 

OFFFICERS 

See Counties, 2, 3, 4, 9; Schools and School Districts, 5, 6, 7. 

PROBATE 

Fees for filing and docketing transcript from another county. The 
amount of fees which should be charged by the clerk of the 
district court in probate proceedings from another C<lunty is 
determined by the nature of the services required. Con
trolling statute correlated and discussed. ------------------------------------ 71 

ROADS 

See Highways. 

SCHOOLS AND SCHOOL DISTRICTS 

Admission of pupil to class f01· which qualified. A child of school 
1. age is entitled to be admitted to any class for which he is 

scholastically qualified, provided he is not otherwise disquali-
fied. ------------------------------------------------------------------------------------------------------ 162 

Attending kindergarten in another district. Children of kinder-
2. garten age who reside in a district which has no kindergarten 

are not entitled to attend in another district at the expense of 
their home district. ---------··---------------------------------------------------------------- 162 

City limits changed-change in district boundaries. Chapter 110, 
3. Acts 53rd General Assembly was not included in the repeal 

by section 3, chapter 94, Acts 54th General Assembly. ---·-------- 59 

Consolidation election-"village" defined. The term "village" as 
4. used in section 276.13 relating to school elections for con

solidation of districts, contemplates first, a platted area, 
second, an ensemblage of houses in greater density than ordin
ary rural territory, and third, stores, churches and other 
similar characteristics of urban territory. A name therefore 
is not a prerequisite but is usual. The population requirement 
of the statute can only be met by a special school census. -------- 72 

County superintendent as employee-workmen's compensation. 
5. The county superintendent of schools, or other employees of 

the county board of education, is not an employee of the 
county and the county is not liable under thhe workmen's 
compensation act. Moreover the county board of education 
is not such an employer as is included within the terms of 
the act. ------------------------------------------------------------------------------------------------ 53 
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County superintendent--continuing contract law not applicable. 
6. The County Superintendent of schools is in effect an admini

strative officer and as such does not come within the provi
sions of the continuing contract law as found in section 279.13. 24 

Electron of directors-snow storm preventing opening of polls. 
7. Where, due to a severe snow storm, the regular school election 

could not be held, a vacancy occurs on the board for the term 
of any directorship due to be filled at that election, which 
vacancy can only be filled by appointment under section 279.6 
-the incumbent director sitting in appointment of his suc
cessor-or by specal election under section 279.7. A regular 
school election may not be postponed. -------------------------------------------- 13 

Kindergarten in rural schools. There is no· grant of authority to 
8. the county board of education to require rural schools in the 

county school system to provide a kindergarten. -------------------------- 162 

Kindergarten pupils-tests for children under five to attend. At-
9. tendance at a public school of a child under six years is 

not a matter of individual right and as to children under 
said age, where the statute permits attendance the board may 
impose uniform conditions precedent to the privilege of school 
attendance. As such conditions the board, while permitting 
any form of appropriate proof of adequate maturity, may 
commit itself to acceptance of specified appropriate proof. ____ 130 

Number of pupils to open school-"term" defined. The word 
10. "term" as used in section 279.15 of the Code is the period 

fixed by the board at the beginning of the school year. It 
may be quarters, semesters, thirty-six weeks or other periods 
of time and if not so fixed is presumed to be the entire school 
year. ------------------------------------------------------------------------------------------------------ 97 

Minimum age in rural schools. The county superintendent of 
11. schools has no authority to establish a minimum age for ad-

mission to the rural schools in the county school system. ________ 161 

Noncontiguous isolated subdistricts-consolidation with another 
12. district. Where two noncontiguous subdistricts of a township, 

each containing fewer than four government sections, are iso
lated as a result of the formation of a consolidated district, 
each becomes thereby a rural independent corporation and can 
be consolidated and attach itself with an adjacent area 
without including the other. ------------------------------------------------------------ 81 

Sick leave of employees-maximnm. A public school employee 
13. may accumulate a maximum of thirty-five days leave of 

absence for sickness with pay, however he may not use the 
time granted in any subsequent year to augment such leave 
so as to exceed said maximum. ------------------------------------------------------ 83 

Sick leave for teachers-when cumulative--absence for maternity. 
14. A school district may not pay a teacher accumulated sick 

leave beyond the statutory maximum of 35 days. Such leave 
continues to accumulate during the statutory leave of absence 
for illness or injury, however leave of absence beyond the 
accumulated sick leave for maternity or other reasons cannot 
be deemed statutory employment within the period of such 
leave for the purpose of accumulating sick leave. ---------------------- 91 

Teacher training at expense of distl·ict not allowable. Sections 
15. 262.30 to 262.32, inclusive, of the Code do not permit the pay

ment by a school district under any circumstances of expense 
for board, room, tuition and supplies of graduates of the high 
school of the district attending any teachers college. ________________ 142 
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SOLDIERS AND SAILORS 

See Veterans. 

TAXATION 

See Counties, 10. 

Bonds and interest thereon of public housing agencies. The bonds 
1. issued by public housing agencies under the United States 

Public Housing Act of 1949, are subject to ad valorem tax 
and the interest earned by such bonds is subject to state in-
come tax. ............................................................................................ 50 

Exemption allowable to chartia.ble institution. The Friendship 
2. Haven Home together with its superintendent's dwelling in 

Fort Dodge, Iowa is a charitable and benevolent institution 
and exempt from taxation within the purview of the statutes. 18 

Homestead credit--what constitutes good faith occupation. Al-
3. though an applicant for homestead tax credit, for valid 

reasons absents himself from the premises, if he has a bona 
fide intention and right to return and occupy his home on 
the premises for six months each year at any time when his 
occasion for temporary absence is ended, then in that event, 
he is entitled to the credit. Good faith of such intention may 
be shown by retention of living quarters exclusively under 
his control, having dining and sleeping facilities, as well as 
equipment and furnishings. Clothing and personal effects 
kept on the premises are also pertinent facts to consider. .... 78 

Television sets taxed as personal property. A television re-
4. ceiving set does not come within the definition of household 

furniture or other provisions of the tax exemption statutes. .... 16 

Use tax-intent at time of purchase controlling. Where tangible 
5. personal property is purchased outside the state, the imposi

tion of the tax depends on the intent of the purchaser. Use 
outside the state prior to its entry in Iowa frees it from tax, if 
at the time of purchase he had no intent to use it in Iowa. 
If he intended to use it in Iowa, delivery is not essential and 
the tax applies. Residence of the buyer is immaterial and 
in all questions the burden is on the taxpayer. ........................ 31 

VETERANS 

Disability bonus fund of World War !-diversion not permitted. 
1. The disability fund, approved by a vote of the people, as a 

bonus to veterans of World War I may not be diverted by the 
legislature or even by a general vote of the people ................. 161 

Return to military service-eligibility for benefits. One who 
2. served in the military forces of the United States in any war 

does not lose his rights as an honorably discharged veteran 
by returning to the military service. -------------------------------------------- 3 

Service compensation bonus payable to minor. The World War 
3. II service compensation payment may be made to the parent 

or natural guardian of a minor without appointment of a 
legal guardian where the total property including the bonus 
does not exceed $500 and where proper written assurance of 
such fact is given. ---------------------------------------------------------------------------- 27 

Status of stepchild adopted by new stepfather. Where a step-
4. child of a deceased World War II veteran was adopted prior 



to November 2, 1948 by a new stepfather the affinity ceased 
to exist and such child would not be entitled to the bonus and 
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the next in line under the statute would take. ---------------------------- 110 

Service compensation bonus checks to incompetent veterans. World 
5. War II Service Compensation checks issued to mentally in

competent veterans can only be indorsed by a legally appoint
ed guardian of his property. The manager of a Veterans 
Hospital where such a veteran is confined has no authority 
so to do. ------------------------------------------------------------------------------------------------ 21 

VILLAGES 

See Schools and School Districts, 4. 
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