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To THE HoNORABLE ALBERT B. CuMMINS, Governor of Iowa:
In compliance with law I hereby submit to you a report of the
business transacted by this office during the years 1902 and 1903.
Schedule A is a complete Est of all appeals in criminal cases,
submitted to the supreme court ddring tl;e years 1902 and 190.3.
and also all rehearings asked ..·d~lr.ir:g. that period, and shows the
final disposition of the cases.·
Schedule B is a list of all criminal cases pending on the first
clay of January, 1904.
Schedule C is a list of civil cases ·which were pending in the
state and federal courts at the time of my last report, and have
since that time been disposed of.
ScheduleD is a list of civil cases which have been commenced
;c~:cl disposed of in the state courts since my last report.
Schedule E is a list of civil cases which are now pending
the state and federal courts in which the state is a party.
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Schedule F is the official \Vritten opinions given by this office
during the years 1902 and 1903.
Schedule G contains a few of the many letters which were
written in response to inquiries from county officers and others
as to the ccnstruction and interpretation of statutes, and as to
the law in cases which have arisen in the state. These letters are
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not official in their character, and frequently contain a simple
suggestion instead of the expression of an opinion. They relate
to matters of public interest as to which uniform action is desirable in the state, and it is thought advisable to include the
same in this report.
APPEALS IN CRIMINAL CASES.

There has been a considerable increase in the number of appeals in criminal cases which is perhaps due to the increase in
population of the state. There are fifty-six appeals in criminal
cases upon the docket of the supreme court for the January
term, 1904, which is greater than has appeared upon any previous
docket. The policy of requiring all criminal cases appealed to
the supr.eme court to be submitted at the second t.erm after the
appeal is taken has been very satisfactory, and very little difficulty or delay has been experienced by this office in having cases
promptly submitted.
In my last report I commented upon the unusual number of
murder cases which had been tried during the two years previous. At that time I thought the number of murders ::ommitted in the state was exceptional, and that there would be a
marked decrease during the next biennial period; instead of this
being true, the number of murder cases has increased during the
last two years, and thirty-three cases in which the defendants
were charged with murder have been appealed to the supreme
court. Nineteen of these have been determined by the court ancl
fourteen are now pending.
Among the more important cases which have been tried during the last biennial period is the case of State v. James H.
Easton, who was indicted under the fraudulent banking laws of
the state for r·eceiving a deposit at a time when he kt1ew the
bank to be insolvent. He was the president of a national bank
and the question was raised as to whether the legislature of the
state had the power to make it a criminal offense for an officer
of a national bank to receive a deposit when he knew the bank
to be insolvent. The supreme court of the state, following the
case of the State v. Fields, held that such pmver existed in the
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legislature. The case was taken upon writ of error to the supreme court of the United States, and that court, upon a full
]Jresentation of- the case, held that it is not within the power of
a state legislature to make the receiving of a deposit by the officers or agents of an insolvent national bank a criminal offense.
The decision in this case is far reaching in its effect, as a
large number of states have enacted laws almost identical with
the statute of Iowa, and in several of the states these laws have
been held by the state courts to be constitutional. The decision
of the supreme court of the United States overrules the state
courts and relieves national banks, their officers and agents from
the provisions of the statutes.
LAKE BED CASES.

In my last report I referred to the lake bed cases, and particularly to the case of Rood v. ~V allace which was then pending
in the supreme court of the United States. That case has since
been dismissed upon the ground that no federal question was
involved therein, and no decision was reached as to the title of
the non-navigable lake beds in the state. That question is still,
to some deg-ree at least, an open one, and I hope it may be presented to the supreme court of the United States in a case where
the decision of that court will be final, and the title to the meandered ldke beds in the state determined.
COLLATERAL

INHI~RITANCE

TAx.

Since my last report many of the important questions arising
in relation to the collection of the collateral inheritance tax
have been decided by the courts. The law and the method of
procedure are much better understood by the bench and bar, and
the opposition which existed to the payment of this tax has
almost wholly ceased to exist.
CORPORATIONS.

In my last report I recommended a law reqmnng all articles
of incorporation and amendments thereto to be approved by the
2ttorney-general before any permit was issuec1 thereon, either by
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the secretary of state or the auditor of state to the corporation
to transact business.
The experience cf the state officers during the last biennial
period ccm~i1:ces me more firmly than ever of the necessity of
such a law. The proportion cf business transacted by corporations within the state is rapidly increasing.
Corporations are here to stay, and in my judgment it is desirable that they should. Under modern industrial conditions they
provide the better means for carrying on the business of the
country. They permit an aggregation of capital by which great
enterprises can be undertaken and carried to a successful end.
\Vhen conducted upon strict, modern business principles they
reduce the cost of the industrial products to the consumers.
They enable men to embark in desirable industrial enterprises
without risking their entire fortunes upon the success of the
enterprise.
Much has been said with:n the last few years as to the evils of
the g-reat corporations of the country; hut when we step to con"ider that it would have been impossible to huilcl and operate
c:ny of the great lines cf raihYay to which the development of
the west is more indebted than to any other cause, without a
corporate association of capital, and that the farmers of the
'':est would be paying twice vvhat they now pay for every
article cf machinery \Yhich is used upon the farm, if ccrporations
clid not exist and such machinery was built under the old
methcds, eyery thinking- person must admit that legitimate cnrporations, by which the output is increased ancl the cost lessened.
have been ancl will be of great benefit to the people. The difficulty has been, and now exists, that the:oe artificial beings are
11ct properly regulated by statute.
The filing of the articles c•f incorporation \\"ith the secretary
('f state, if the previous steps required by hw have been complied \Yith, creates a contract between the state and the corporation. The present la\Y does net· give to the secretary of state cr
to any other officer direct authority to refuse to file articles
of incorporation which are presented to him, or to refuse to is"ue a permit to transact l:usiness thereunder. except as to arti-
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cles of incorporation of insurance companies, ,,·hich must be
approved by the attorney-general and the auditor of state.
This is clearly a defect in the 1?.\Y, and the result is that many
corporations of doubtful legitimacy are organized under the
Lame of bond and investment companies, co-operatiYe and home
building associat:ons, and other names of like character. which
claim the right to carry on their business in the state \vithout
restriction or supervision.
The corporation la\YS of the state should be so amended as to
require that all articles of incorporation should be submitted to
the attornev-general for his approval, and giye to the secretary
d state or other proper officer supervisory powers oyer such
associations.
No corporation should be permitted to isstce its shares of stock
beyond a reasonable capitalization; nor should bonds be permitted to be issued upon its property beyond the reasonable
value thereof; and such other regulations should be made by the
legislature as will prevent over capitalization and over bending,
and secure to the stockholders, at least as far as is possible. :1
reasonable rdurn for their investment. \Yhen these things have
been acccmpEshecl, the stigma which now attaches to corporations generally will disappear and the people \vill recognize their
Yah:e "" tl~c mea;~s ty \Yhich the great industri,es of the cmmtry
are carried un.
MONEYS RECEIVED.

1'he only money received by me during the last bienn:al period
is the sum of $.=;.).6_s, which was the unexpended balance of the
~1mount required to be deposited with the clerk of the United
States supreme court for costs in Rood v. vValiace. This sum
was received by me January 20. I903, and on the same day
paid over to the state treasurer.
NEEDS OF THE OFFICE.

In my last report I urged the necessity of the purchase of a
set of the Reports of the Supreme Court of the ·cnited States
for the attorney-general's cffice. Since that. time, with the consent of the execntive ccnncil, I purcha::ed a set of the Cn:tecl
States Sup·en~e Ccurt Reports of the Banks Law Publishing
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Company, for $3I8-40, including all of the reports to the r9rst.
This purchase was made upon the condition that the legislature
should make an appropriation to pay for these reports. They w• re

delivered at once under the purchase, and have been in my office
since that time, and I have no doubt that the appropriation will
be made.
'the principal need of the office at the present time is adequate rooms within which to transact the business. An assistant
and two stenographers are now required during the entire
t:tne. This necessitates the operation of two type,niters in the
offi~e in which the assistant is compelled to prepare his briefs
and arguments in criminal cases. There should be at least a
suite of four rooms for the accommodation and dispatch of the
business of the office; one in which typewriters may be operated without interfering with the other work of the office, a
library, a room for the assistant, and a private office for the
attorney-general.
The work of the office has increased so largely in volume that
it cannot be carried on with system and expedition in the two
small rooms occupied by the attorney-general. It is certainly to
be hoped that some arrangement and assignment of the rooms
in the state house may be made which will give to this office at
least reasonable accommodations for transacting its business.
In conclusion I desire to express my appr.eciation of the courtesy extended to me by you and the other officers of the state,
<md to say that our relations have been of the mcst pleasant character during my term of office.
I also desire to aC'knowleclge the faithful and valuable services
of my assistant, Mr. Lawrence De Graff, and the other members of my office force. Their work is deserving of high commendation, and if the \vork of this office is entitled to any
credit it is largely clue to the efficient manner in which they have
discharged their duties.
Respectfully submitted,
CHAS 'vV. MULLAN,
Attorney-General of Iowa.

SCHEDULE ''A.';
The following is a list of criminal cases submitted to the Supreme Court, and also rehearings
asked during the years 1902 and 1903, and the final disposition of the cases:
Title of Case.

County.

Decisions.

State v. Am. Ex. Co. and R. M. Coffin,
appellants ............................ Tama ....... Reversed October

Offense.

State v. W. W. Ames, appellant ........ .
State v. Walter Anderson, appellant .... .
State v. Adams Express Co., appellant. ..
State v. Elza Booker, appellant ......... .
State v. Ellsworth Berger and Wm. Phillips, appellants ........ ·............. .
State v. Chas. Boyd, appellant. ......... .
Statev. A. J. Boyd, Jr., appellant. .... .
Statev. J. E. Brady, appellant ........ .
State v. Oliver Brundidge, appellant. .... .
State v. H. C. Bedison, appellant ....... .

Dubuque ... .
Wapello ..... .
Madison .... .
Wapello ... ,.

Reversed
Reversed
Affirmed
Affirmed

April
April
May
May

30,1902 Keeping intoxicating liquors with intent
to sell contrary to law.
8,1903 Embezzlement.
8,1903 Rape.
29,1903 Nuisance.
23,1902 Rape.

Mahaska .... .
Van Buren .. .
Jefferson .... .
Polk ......... .
Black Hawk ..
Page ....... .

Affirmed
Affirmed
Affirmed
Reversed
Reversed
Affirmed

May
May
May
October
October
October

24,1902
26,1902
<8,1902
7,1902
17,1902
30,1902

State v.
State v.
State v.
State v.
State v.
State v.
State v.
State v.

Polk ........ .
Lee ......... .
Polk ........ .
Woodbury .. .
O'Brien .... ,
Polk ........ .
Muscatine .. .
Polk ........ .

E. A. ' 'Tip" Blaine, appellant ..
C. C. Beird, appellant .......... .
James Babbitt, appellant ..... .
Ida Bell, appellant ............. .
Ed ward Burns, appellant .. , .... .
Ike Brafford, appellant ....... .
Thomas Bebb, appellant ....... .
J. E. Brady, appellant ....... ..

State v. Ed. Berger, appellant. ........ ,
Statev. John W. Booth, appellant ..... .

Robbery.
Seduction.
Liquor nuisance.
Burglary.
Breaking and entering.
Shipment and having in possession
intoxicating liquor5.
Larceny.
Murder.
Embezzlement.
Larceny.
Seduction.
Robbery,
Rape. ·

Affirmed December 17,1902
Reversed December 17,1902
Affirmed February 11,1903
Affirmed February 12, 1903
Affirmed April
8,1903
Affirmed October
7,1903
Affirmed· October
7,1903
Reversed on rehearing
October 27,1903 Burglary.
Cerro Gordo .. Reversed October 29 ,1~03 Breaking and entering.
Howard ..... . Affirmed October 31,1903 Perjury.
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Ca~e.

County.

Decisions.

Offense.

Joseph Balluff, appellant ...... .
G. A. Burns, appellant. ........ .
Frank Comer, appellant. ....... .
M. C. Connor, appellant. ....... .
M. 0. Clemons, appellant ...... .
Thomas Cather, appellant. .... .
S. E Carter, appellant ........ .
J. W. Crofford. appellant ..... .
W. H. Coleman, appellant ...... .
M. 0. Clemons, petitioner ...... .

Johnson .. , .. .
Cass ........ .
Cass ........ .
Hancock .... .
Hardin
Marshall .... .
Boone ....... .
Decatur .... .

Assault with intent to commit rape.
Larceny.
Rape.
Larceny from the person.
Murder.
•
Assault with intent to commit murder.
Larcer1y.
Murder, second degrte.
Adultery.

State v. Patt Dunn, appellant ........... .
State v. Edward Denni5, appellant. ..... .
State v. D. D. Donahue, appellant ..... .
State v. Harry E. Fields, appellant ... .
State v. John Gray, appellant. .......... .
State v. John Garrety, app<llant ........ .
State v. J. A. Gregory, appellant ........ .
State v. Albert Gathman, appellant. .... .
State v. Glucose Sugar Refining Company,
appellant ............................ .
State v. John Hogan, appellant ........ .
State v. Margaret Hossack, appellant ... .
State v. M. R. Hammer, appellant. ..... .
State v. Pat Hanaphy, appellant ..... .
State v. Fred Height, appellant. ........ .
State v. A.M. Hunter, appellant ........ .
~tate v. Jerome W. Hoot, appellant ..... .
State v. M. J. Higgins, appt!lant. ..... .
State v. J. C. Hasty, appel'ant. . ., ...... .

Marshall ... .
Page ....... .
Jones ...... .
Black Hawk ..
Marshall .... .
Audubon ... .
Pottawattamie
Pottawattamie

Affirmed October
31,1903
Affirmed October
31, 1903
Affirmed June
2,1902
Affirmed December 17, 1902
DismissedApril
8,1803
Reversed October
6,1903
Affirmed October
7,1903
Reversed October
19,1903
Affirmed October 31,1903
Petition for rehearing
overruled October 31,1903
Affirmed April
9,1902
Affirmed April
8,1903
Reversed April
11, 190:1
Reversed December 18,1902
Affirm~d April
9.1902
Affirmed April
12, 1902
Affirmed June
2,1902
Affirmed October 30, !902

Tama ...... .
Winnesbiek ..
Warren ..... .
Jasper ...... .
Jefferson .. .
Linn
Ringgold ....
Black Hawk .
Pottawattamie
Keokuk ....

Affirmed
Revened
Reversed
Affirmed
Reversed
Reversed
Reversed
Affirmed
Affirmed
Affirmed

Title of

State
State
State
State
State
State
State
State
State
State

v.
v
v.
v
v.
v.
v.
v.
v.
v.

Polk ...•.•...

Hardin ..... .

October
January
April
April
May
October
December
May
May
October

11,1902
30, 1902
9,190::
10,1902
15, 1902
23,1902
20,1902
26,1903

Murder.
Murder.
Murder.
Nuisance
Killing quail in violation of law.
Murder.
Larceny.
Larceny.
Seduction.

Nuisance.
Burglary.
Murder.
Assault with intent t.:> commit murdfr.
Illegal sale of liquor~.
Rape.
Murder.
Assault with intent to commit murder.
~9,1903 Adultery.
23,1903 Adultery.

State v. H. C. Irwin, appellant .......... Madison ..... Reversed October
State v. Wesley Irwin, appellant ....... .
State v. Martin Jay, appellant ......... ..
State v. G. C. Jamison and W. C. Crone,
appellants............ . .............. .
State v. Zenas W. John, appellant ...... .
State v. Sarah Kuhn, appellant. ......... .
State v. Kunhi, appellant ............... .
State v. S.C. Kirby, appellant ...... ..
State v. Hayden King, appellant ........ .
State v. Levi Loar, aopellant . . . . . . . ... .
State v. L. K. Lin hoff, appellant. ....... .
State v. Belle Luenze, appellant .
State v. Henry Mongoven, appellant ...
State v. Wm. McFarland, W. W. Welday,
and A. Holand, appellants ........... .
State v. Ben McKnight, appellant ...... .
State v. C. E. Osborn, appellant ........ .
State v. Jack Phillips, appellant. ....... .
State v. Fred Perry; appellant ...... ..
State v. Henry J. Prins, appellant ...... .
State v. B. F. Parker, appellant ....... .
State v. Chas. Pasnau, appellant ...... .
State v. Albert G. Phillips and Lewis
Brooks, appellants .................. .
State v. Jack Phillips, appellant. ........ .

Page . . . . . . . . Affirmed October
Boone . . . . . . . Reversed April

7,1902 Using and keeping a place for the purpose of prostitution lind lewdness.
7,1903 Murder.
10,1902 Larceny.

Franklin .... .
Muscatine .. .
Keokuk .... .
Scott ........ .
Greene ..... .
Polk ........ .
Van Bure1:1 .. .
Cerro Gordo .
Clayton ..... .
Wapello .... .

Reversed
Affirmed
Affirmed
Reversed
Reversed
Affirmed
Affirmed
Reversed
Affirmed
Affirmed

26,1902
22' 1903
28,1902
4' 1903
9,1903
6,1903
2,1902
30,1903
31' 1903
26,1902

Using false weights.
Perjury.
Murdt:.r
Rape.
Violation of quarantine regulations.
Larceny.
Procuring a miscarriage.
Murder.
Adultery.
Assault with intent to commit murder.

Polk ..... .
Woodbury .. .
Polk ....... .
Wapello .... .
Woodbury ..
Sioux ....... .
Polk ........ .
Wapello .... .

Dismissed October
Affirmed January
Affirmed April
Affirmed April
Affirmed October
Affirmed October
Affirmed October
Reversed December

28,1902
21,1903
12,1902
10,1902
7,1902
9, !902
29,1902
17, 1902

Violation of official duties.
Murder.
·
Robbery.
Murder.
Perjury.
Forgery.
Liquor nuisance.
Assault with intent to commit murder.

May
January
May
February
April
October
May
October
October
May

Buena Vista .. Reversed December 20,1902
Wapello ..... . Reversed on rehearing
April
8,1903
State v. David Roscum, appellant ....... . Des Moines .. . Reversed January 30,1903
State v. George Steffens, appellant. .... . Scott ....... . Affirmed April
9,1902
State v. Joseph Shunka, Jr., appellant.. Benton ...... . Affirmed April
9,1902
State v. Wm. Schaedler, appellant ..... . Johnson .... . Affirmed April
12,1902
State v. Samuel Stall, David Soderstrom
and Wm. Mullen, appellants ........ . Lucas. . . . . . . Di~missed May
26,1902
State v. Hubbell 0. Soper, appellant ... . Washington .. Affirmed October
7' 1902
8,1902
State v. George W. Snider, appellant .. . Jefferson . . . . Affirmed October
8,1902
State v. Warren Snyder, appellant ...... . Madison . . . . . Affirmed October

Murder.
Murder.
Malicious mischief and trespass.
Rape.
Assault with intent to commit murder.
Adultery.
Robbery.
Conspiracy.
Assault with intenfto commit rape.
Burglary.

.....

.....
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T.tlt! of Case.

County.

Decisions.

State v. Thomas J. Strupper, appellant .. Fremont . . . . . Affirmed October 17,1902
State v. J. W. Sale, appt:llant. .......... . Page ........ Affirmed December 19,1902
State v. A. L. Stevens and W. H. Mott,
8,1903
appellants ............................ . Cerro Gordo . Affirmed April
(Petition for rehearing
overruled October 12,1903)
9,1903
State v. George Swift, appellant . . . . .
Pottawattamie Affirmed April
Statev. J. W. Sale, appe11ant ........... Page ....... . Affirmed with modification May
26, 1903
State v. Claus Stolly, appellant ...•....... Cass ........ . Affirmed October
6,1903
State v. L. P. Scroggs, appellant ....... . Shelby ...... . Affirmed October
7,1903
State v. Thomas Sheridan, appe11ant .... . Lyon ....... . Reven;ed October
9,1902
State v. J. C. Smith, appellant ......... . Linn ........ . Reversed October 17,1903
State v. Marion Trusty, appe1lant ..... . Winnebago .. . Reversed December 17, 1902
8, 1903
State v. S. G. Thiele, appellant •........ Montgomery . Reversed April
State v. Mark Vance, appellant ......... . Wapello ..... . Reversed April
8,1903
State v. Isaac Wheeler, appellant ....... . Boone ...... . Reversed April
9,1902
State v. J. L. Wright, appellant.
Jasper ...... . Affirmed October
7, 1902
State v. Mox Wackernagle, appellant ... . Taylor.
Reversed October
8,1902
State v. George Wright, appe11ant ....... . Muscatine ... Affirmed October 16,1902
State v. H.· Williams, appellant ........ . Hancock
Affirmed December 17.1902
State v. Orris Wolf, appellant .......... . Poweshiek ... Reversed December 19, 1902
Affirmed February 12 ,1903
State v. Earnest Willey, appellant ....... . Polk
State v. John Williams, appellant ....... . Polk ....... . Reversed April
9. 1903
00

••••••

00

00

••

oo•OO•oo·

Offense.

Bigamy.
Murder.
Using and maintaining a building with
intent to unlawfully keep and sell
intoxicating liquors.
Breaking and entering.
Murder.
Seduction.
Assault with intent to commit rape.
Malicious mischief.
Nuisance.
Rape.
Murder.
Lewdness.
Rape.
Soliciting orders for intoxicating liquors
Larceny.
Murder.
Larceny from the person.
Rape.
Larceny.
Breaking and entering a store building.
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,...

The following is a list of criminal cases pending in the' Supreme Court of Iowa on January 1, 1904:
Title of case. •

State v. Atkins, Bert et al. .......................... .
State v. Anderson, Walter .......................... ..
State v. Barr, William .. . . . .. .. .. . . . .. . . . . . . ...... .
State v. Bebb, Thomas (Rehearing) ................. .
State v. Birkby, John ............................. .
State v. Burns, James ............................ ..
State v. Brown, Henry .............................. .
Statev. Busse, Louis ................................ .
State v. Carpenter, Charles .......................... .
State v. Clemenson, William .•..•....................
State v. Cobb, Major and certain intoxicating liquors.
State v. Coleman, W. H. (Rehearing) .............. ..
State v. Crowell, Albert et al. .. .. . .. .. .. . . . . . . . ...
State v. Dale, J J ................................ .
State v. Davidson, Edward ......................... .
State v. Dominisse, Chas. eta!. .................. ..
State v. Dover, Boyd ................................ .
State v. DeG.-oate, Harry C ......................... .
State v. Duffy, Frank ............................... .
State v. Egbett, Ed ................................ .
State v. Evans, Plum ............................ ..
State v. Evenson, Ed ............................... .
State v. Foster, Lucy ............................... .
State v. Gallaugher, Sarah Ellen .................... .
State v. Gathman, Albert (Rehearing) ............... .
Statev. Goldsberry, Joe ............................. .
State v. Greenland, F. A ........................... ..

Appealed from

Offense.

Polk ................ .
Wapello ........... ..
Delaware ........•.
Muscatine .......... .
Fremont ............ .
Polk .••..............
Warren ............ .
Bremer ............. .
Mahaska .......... .
Hancock ........... .
Monroe ............. .
Polk .............. .
Lee ..•..............
Woodbury ......... .
Wapello ........... ..
Shelby ............. .
Monroe ............. .
Dallas ............. .
Fayette ............ ..
Monroe ........... .
Monroe ........... .
Worth ............. .
Kossuth .... .
Johnson ........... .
Pottawattamie ..... .
Appanoose ......... .
Decatur ..........•.

Assault with intent to commit robbery.
Rape.
Falae pretenses.
Rape.
Larceny.
Murder.
Seduction.
Murder.
Rape.
Conspiracy to commit adultery.
Liquor nuisance.
Adultery.
Larcenv.
Larceny.
Assault with intent to commit rape.
Liquor nuisance.
Rape.
Assault with intent to commit murder.
Robbery.
Rape.
Assault with intent to commit murder.
Assault with intent to inflict great bodily injury.
Assault with intent to commit murder.
Perjury.
Sedlilction.
Liquor nuisance.
Larceny.

SCHEDULE •• B. "-CONTINUED.

Title of Case.

State v. Hampton. Sarnud ......................... .
State v. Halden, A. W ............................. ..
State v. Harris, W. W ............................ .
State v. Hasty, J. C. (Rehearing) .................. ..
State v. Heath, G. H ............................. .
State v. Hewitt, Eugene ........................... .
State v. Hohl, George ............................... .
State v. Huh!, Fred ............................ .
State v. Hortman, Harry ........................... ..
State v. Hromadko, Frank J , ...................... .
State v. John, Zenas W. (Rehearing) ................ .
State v. Jones, Marion ......................... ..
State v. King, Hayden (Rehearing) ................ .
State v. Krueger, Sophia .. .. .. .. .. .. .. . .. .. .. . .. .. .
State v. Leibe, Oliver ............................... .
State v. Leighton, Roy.. . . . . . . . . . . ............ , ... .
State v. Leuhrsman, B. H ........................ ..
State v. Loser, Leon et al . . . . . . . . . . . . . . . . . ........ .
State v. Lucas. William ....................... .
State v. McKay, C. B .............................. .
State v. Mahoney, L. D .......................... ..
State v. Millt'r, H. G ........................... ..
State v. Motto, Henry .............................. .
Statev. Norris, LeviS ............................. .
State v. Pan or, Sam . . . . . . . . . . . . . . . . . . .... , ...... .
State v. Peterson, Zeb et al ......................... .
State v. Poe, Claude J. et a!. . . . . . . . . . . .......... .
State v. Pray, Richard . . . . . . . . . . . . . . . . . . . . . . . . . . ..
State v Price, George H ................ ..
State v. Raphael, Joseph eta!. ..................... .

Appealed from

Appanoose ........ ..
Appanoose ... .
Appanoose ......... .
Keokuk ........... .
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SCHEDULE "C."
Of the cases which were pending in the state and federal
courts at the time of my last report, the following have been
disposed of :

M an.chester Fire Insurance Company et al. v. H en·iott, Treasurer of State, et al.
Appeal from the judgment of the United States circuit court
for the Northern district of Iowa to the supreme court of tht~
United States. Dismissed by appellants.
Edwin 0. Rood v. Ceo. A. Wallace, et al., State of Iowa Intervenor, and four other like cases.
\Vrit of error from the supreme court of the United States to
the supreme court of the state of Iowa. The cases were fully
, argued and submitted in the supreme court of the United States
at the October term, 1902, and were decided adversely to the
claim of the state.
Scottish Union (0 National Insurance C01npany of Edinbzt1'gh,
Scotlanc( and London, England, v. Herriott, State Treasurer,
et al.
vVrit of error from the supreme court of the United States
to the supreme court of the state of Io\\'a. Dismissed by plaintiffs in error.

John Herriott, Treasurer of State, v. L. F. Potter, Administrator of the Estate of John Lwu.Json, Deceased, et a:l.
Appeal frcm Petta \Yattamie district court to the supreme
court of Iowa. The case was argued and submitted at the
October, I90I, term and decided at the January, 1902, term of
the supreme court of Io\va, the claim of the state being fully sus·
tained.
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State of I O'Wa on relation of 1vfilton Remley, Attorney-General,
v. The Imm .Hutzwl Building & Loan Associa:tion, et al.
This was an action in equity for a receiver to wind up the
affairs of the association. Its affairs have been closed and the
report of the receiver approved.
State of I mua v. Sioux County.
An action at law to recover amount claimed to be due the
state from Sioux county for the maintenance of an insane pati,ent at the hospital at Independence, Iowa. The action was
tried in the district court of Plymouth county and was determined adversely to the claim of the state. No appeal was taken
from such judgment, as in the opinion of the attorney-general
the judgment of the district court \vas correct.

State of I ozua v. J as. H. Easton.
\Vrit of error from the supreme court of the United States
to the supreme court of Iowa. The cause was fully argued :mel
submitted at the October term, 1902, of the supreme court of
the United States. On February 2, 1903, the cause was decided adversely to the claim of the state, the court holding that
the Iowa statute under which the defendant was indicted is not
applicable to officers of national banks conducting business under
act of congress. The opinion is reported in 188 U. S., at page
220.
•

State of Io'Lva v. W. M. McFarland.
This was an action brought upon the bond of \V. M. McFarland as secretary of state to r,ecover money unlawfully paid by
him to employes in his office. The case was tried at the March
term, 1899, of the district court of Polk county, Iowa. and :1
judgment of $1,219 damages and $362.25 costs rendered in
favor of the state and against the defendant McFarland and his
bondsmen. From this judgment the state and McFarland both
~tppealed.
At the Oc.tcber term. 1902. the appeal of the defendant was dismissed for want of prosecution and that of the
state by request of the attorney-general. A procedendo was
thereupon issued to the district court of Polk county, and efforts
2
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are now being made to collect the judgment from McFarland's
bondsmen.
P. Farrington <'. State of Iowa.
This was an acticn at I-aw in the district court of Cedar
county brought against the state by the plaintiff to recover
~b75,ooo damages for alleged false impriwnment.
The case
was dismissed by the district court without trial.
State of Iowa on relation of Attorney-General <'. W. A. Smith.
This was an action brought upon the relation of the attorneygeneral, Hon. :Milton Remley, to restrain VV. A. Smith from
draining a lake in PottavYattamie county. The action \Yas
brought by the lucal authorities, the consent of the attorneygeneral being given thereto. Aftenyarcl a thorough investigation was made by Hon. \ \T. H. Killpack, county attorney of
Pottawattamie county, and the facts cleveloped by such investigation showed that the action could not be successfully prosecuted to a termination. The case was therefore dismissed.
John Herriott, Treasurer of State,

'LI.

Jennie E. Da-y.

The decision of the supreme court in the case of Ferry v.
Campbell is conclusive upon the questions involved in this case.
'I'he court held in Ferry <J. Campbell that real estate descending
to a collateral heir was not liable to pay the collateral inheritance
tax where the title passed prior to the ~mendment made by the
Twenty-seventh General Assembly to the collateral inheritance
tax law, and the announcement 'of that decision rendered it unnecessary to further prosecute the case of H en'iott v. Day. The
judgment in the case was therefore set aside and an order made
in the district court declaring the land not subject to collateral
inheritance tax.
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SCHEDULE "D."
The following is a list of civil cases which have been commenced and disposed of since my last report :

In the Matter of the Estate of Reuben S. Bennett, Deceased.
This was an application by Ruby J. Britt, sole heir of Reuben
S. Bennett, deceased, asking an order of court to relieve the
estate of the cost of the collateral inheritance tax appraisement, upon the ground that such appraisement was not authorized by law, as no part of the property went to a collateral heir.
The court sustained the application anc~ discharged the estate
from the payment of such costs. This holding of the court was
clearly correct and no appeal was taken therefrom.
Elizabeth Fitch v. G. S. Gilbertson Treasurer of State.
This was an action begun in the district court of \Vooclbury
county for the purpose of having certain property cleclarecl exempt from collateral inheritance tax. An answer was filed by
the state and a demurrer thereto by the plaintiff. The demurrer
was sustained and judgment entered thereon adverse to the state
<mel no appeal was taken as in the opinion of the attorney-general the demurrer was rightly sustained.
State of Iowa v. Frank Sunderland.
This was an action in equity to have certain property in the
town of Red Oak, Montgomery county, \vhich had escheated
to the state, sold under the order of the district court of that
county. The property was sold under the order of the court
and the sum received therefor paicl into the state treasury and
the action closed.
A. L. Stetson and others v. E. D. Dawson and others.
This was an action in equity to prevent certain lands within
the corporate limits of Sioux City from being taken for railway
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purpcses under the right of emin;:nt domain. An answer wa;;
filed on behalf of the railroad commissioners of the state, and
dtenvard the case was settled as between the railway companies
find the plaintiffs.
State of I o·wa ·u. Chas. Danger.
This was an action begun by the state for the benefit of the
State University to quiet title to certain lands in \i\finnebago
county belonging to the university and which were occupied by
the defendants. The case was tried in the \Vinnebago district
court and a judgment entered therein in favor of the state and
quieting the title of the lands in the State University. No appeal was taken and the cause is disposed of.
State of Iowa for the Use of the School Fund v. I. T. Cannon,.
et al.
After the government had selected the site for the new federal building in Des Moines, it was discovered that there was an
unreleased school fund mortgage upon part of the land selected
for such site. The mortgage was executed by T. J. Cannon on
the 18th clay of December, 1856, to James D. Eads, then superintendent of public instruction, and was for the sum of
$6,3I8.87. "Cpon a careful investigation of all of the fact~ surrounding the execution of this mortgage and its existence, it
was clearly apparent that it was one of the claims which had
been settled as between the state of Iowa and the bondsmen of
Eads by the commission appointed by the legislature for that
purpose, and that the state could not enforce the payment of
the mortgage as against the property upon which it appeared
<~s a lien.
It was, however, advisable that an attempt should
be made to enforce the claim against the property, and if the
court held that it was not enforcible that judgment should be
entered against the state discharging the property from the
<1pparent lien of the mortgage. An action was therefore begun
by the state for the use of the school funcl, asking a foreclosure
of the mortgage ancl a sale of the property covered thereby.
The action was tried in the district court of Polk county and a
judgment rendered therein against the state canceling such
mortgage and discharging the land from the lien thereof. No
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appeal was taken from this decision as in the opinion of the
attorney-general no other or different judgment could have been
entered by the district court.

State Savings Bank v. State of Iowa et al.
This was an action by the plaintiff to foreclose a mortg~ge
11pon certain property in Pottawattamie county, upon which
there was an apparent lien created by a bond running to the
state of Iowa executed subsequently to the mortgage of the
plaintiff. The facts were investigated by Hon. W. H. Killpack,
county attorney of Pottawattamie county, and reported to the
attorney-general, and no appearance was entered by the state
in the action.
State Savings Bank v. Clara V. Albertson, State of Iowa, ct al.
The facts in this case are precisely the same as those given
in the preceding case.
State of Imc1a ex rel Chas. W. Mullan., Attorney-General, v.,
H. N. Linebarger, Gurdian of vV. S. Barton, Insa.nc.
This was an action to recover the cost of maintenance of \V.
S. Barton from his guardian, H. N. Linebarger. A demurrer
vYas filed to the application and sustained by the court.
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SCHEDULE "E."
The following is a list of civil cases which are now pending:
DISTRICT COURTS.

State v. Christopher T. Jones and H. Schofield, Polk county.
'Wilson L. Ogden v. Leslie M. Shaw, Governor, Polk county.
Marshall Dental Manufacturing Company v. John Irving, Defendant, State, Intervenor, Greene county.
Iowa Telephone Company v. John Herriott et al., Polk county.
American Home Investment Company v. \V. B. M!artin, Secretary of State, Polk county.
·
In the Matter of the Guardianship of Joseph ~Wesley, Insane,
Johnson county.
State v. Meek Brothers Company et al., Van Buren county.
Fidelity & Deposit Company v. Dennis E. Ryan, Frank Merriam, Auditor, Monona county.
Gilbert S. Gilberston, Treasurer, v. Geo. A. Oliver et al., Monona county.
B. A. Stockdale v. G. S. Gilbertson, Treasurer, Polk county. ·
Iowa Loan & Tmst Company v. Geo. Godfrey and State of
Iowa, Polk county.
E. H. O'Connor v. Northwestern Life & Savings Company, B.
F. Carroll et al., Polk county.
In the Matter of John Thornton, Insane, vVm. C. Richardson,
Guardian, St. Louis, Mo.
State of Iowa, e:r rel. Chas. W. Mlullan, v. John Callan, Administrator Estate of Edward Moran, Deceased, Dallas county.
State of Iowa, e:r rel. Chas. \V. Mullan, v. German Mutual Insurance Company, Polk county.
Mason City & Fort Dodge Railway Company v. A. F. Simpson
. . et al., vVebster county.
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\1\Testern Union Telegraph Company v. B. F. Carroll, Auditor,
Polk county.
Chicago, Milwaukee & St. Paul Railway Company v. Wapello
County, Wapello county.
State of Iowa v. Lafayette Young, Polk county.
State of Iowa v. Suel J. Spaulding, Polk county.
State of Iowa v. Ole Thompson, Hancock county.
In the Matter of the Estate of Robert R. Oswald, Butler county.
SUPRE~IE

COURT OF lOW A.

Mrs. F. M. Randolph v. Cottage Hospital, State of Iowa et al.
State e.:r rel., Frank Davis, v. Wm. A. Hunter, Warden.
Cedar Rapids & Marion City Railway Company v. Albert B.
Cummins et al.
G. S. Gilbertson v. Dalton H. Ballard et al.
William Ohlrogg v. District Court of Worth County et al.
Josephine Wilson v. District Court of Mahaska County, \V. G.
Clements, Judge.
John W. Brady v. Geo. W. Mattern, Sheriff.
SUPREME COURT OF UNI'fED STATES.

Greenwich Insurance Company of New York et al. v. B. F.
Carroll, Auditor.
American Express Company and R. M. Coffin v. State of Iowa.
Adams Express Company v. State of Iowa.

r'

I

INDEX.
Page

Acknowledgment:
Made by officer of corporation; effect of; recording of mortgage
acknowledged by such officer does not constitute notice to subsequent purchasers .............................................. . 335
Admission to the Bar:
See

EXAMINATION.

Appeals:

Right of either party in action for violation of city ordinance ........ 340
Payment of cost of printing of abstracts and arguments in state cases 74
•ppropriations:
Unexpended balance of the appropriation of money by section 2727 of
the code not subject for payment of salaries after April 1, 1902...
Right of trustees of state library to draw balance of appropriation
remaining unexpended March 31, 1902. . . . . . . . . . . . . . . . . . . . . . . . . . .
Construction of chapters 177 and 183 of the acts of the Twenty-ninth
General Assembly ..............................................
Right of Women's and Babies' Home Association, Sioux City, Iowa,
to receive unexpended balanc,;: of. ...............................
Right of Farmers' Institute to payment of expenses incurred when
not certified and tiled with the auditor of state. . . . . . . . . . . . . . . . . . .
Expenses of a delegate selected by a Farmers' Institute to attend an
agricultural convention .........................................

7i
99
117
r

170
171
172

:Banks and Banking:
Renewal of corporate existence of a state bank; changing par value
of shares issued . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Government bonds constituting part of the capital stoC'k of a state or
savings bank cannot be deducted from an assessment made upon
the shares ·of stock of such association.... . . . . . . . . . . . . . . . . . . . . . . . .
Neither state nor savings bank may establish and maintain branch
banks........................ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
National, state and private banks may organize and conduct savings
departments.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Selection of bank by state treasurer as depositary for state funds;
bonds of............ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Investment of funds of savings banks ...............................
Renewal of corporate existence; payment of fees ....................
(351)

38

48
93
117
181
242
269

'
352

INDEX.
Page

Ballot:
See

ELECTION.

Board of Control:
Power to grant right to construct sewer in land of state institution. . . 89
Right to transfer patients from one hospital to another; expense of to
be paid how. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . 16&
Right to investigate charges made against private institutions for insane .......................................................... . 19&
Board of Educational Examiners:
Right to grant special certificates

......••..•........... 198:

Board of Examiners of Mine Inspectors:
Certificates issued by board; tenure of c.ffi.ce of

cer~ificate

holder .. 27,

33

Board of Health:
County liable for expenses incurred by quarantine of contagious
diseases, when. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Local:
May establish and maintain a pest house outside the corporate
limits of the city ...........................................
Liability of county for expenses of.... . . . . . . . . . . . . . . . . . . . . . . . . .
A quorum may elect health officer and transact other busines< ...
Contagious disease; expenses of physician called by. . . . . . . . . . . .

79

288
264
327
337

Board of Medical Examiners:
Power of with respect to osteopathic schools.... . . . . . . . . . . . . . . . . . . . . .
Power to employ attorneys; payment of attorneys' fees .............
Exemption from examination of physicians in practice in this state
for five consecutive years.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
No right to discriminate in granting certificates between residents and
non-residents ..................................................
Revocation of physician's certificate; service of notice ...............

9()

12&
195

213
337

Board of Railroad Commissioners:
Transportation of property between two points within the state is
under the jurisdiction of board . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 64Board of Supervisors:
Power of in relation to the relocation of county seat ................. 183
Appropriation to apply on salary of sheriff; when made .......... 296,30()
Power of fixing compensation of deputy sheriff
................ 324
Payment of services of physician called by local board of health . . . . 337
Resignation of member; to whom st:nt; takes effect when ........... 343
No power to take census of the county to determine salary of the
county attorney......... . ...................................... 34&
Board of Trustees:
State institutions; member of board may not vote by proxy ......... 3.l&

I

353

INDEX.

Page

Bonds:
Issued by state; interest to be computed from what time............. 34
Issued by a city in the construction of waterworks; limitation of indebtedness therefor .... ~ ........................... , . . . . . . . . . . • . . 83
A city may not issue bonds in anticipation of indebtedness .......... 278
Briefs and Abstracts:
See

APPEALS.

Building and Loan Association:
Power of executive council to revoke certificate of....... . . . . . . . . . . .

81

Casualty:
See

INSURANCE.

Cemeteries:
Power of local authorities to remove bodies from .................... 268'
Cities and Towns:
Constitutional limitation of indebtedness in the construction of waterworks...........................................................
Electric light plants, waterworks and. gas plants held,. not to be
internal improvements to endure for twenty years...........
A city council of a city of the second class has no authority to appoint
a general superintendent of public works ........................
A city may not confer a corporate franchise upon individuals some of
whom are officers of city . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . .
Constitutional limit of indebtedness; how determined.... . .........
Power to erect and maintain lighting plants includes authority to
enlarge and exttnd the same .....................................
Board ot health of city has power to erect and maintain a pest house
outside the corporate limits . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • •
Salary of councilmen in cities of the second class ............... 299,
Expenditure of money arising from road taxes under the control of..
Vacancy in office of mayor or councilman; how filled; mayor de facto
No authority to require license of fire insurance agent. ..............

83
149

237
246
271
278
288
320
329

348
349

Civil Cases:
Pending:
In the
In the
In the
Disposed

supreme court of the United States . . . . . . . . . . . . . . . . . . . . . .
supreme court of Iowa...... . . . . . . . . . . . . . . . . . . . . . .
district court of Iowa. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
of....................... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .16,

23
23
22

19-

Clerk of Courts:
Deputy; qualifications of ....................................•.•.. 263"
Code:
Sections of construed:
308 ............•••....... 312
1765
129
557 ...................... 342
1865 ...............•.....
38
915 ...................... 276
1889 ...............••. 87, 93·
1084 ............. ' ........ 284
2224 ......••.•••••..•.•••• 24
23 •

354

INDEX.
Page

1304 ......................
1319 .................... '
1322 ............... 322,
1323.............
1326......................
1374 ................•.....
1475......................
1530 ......................
1618 .....................
1675 .....................
1752 .....................
1761 ......................
1764 ......................

153
156
48
156
81
273
74
329
149
171
139
139
139

2283 ......................
2481. ................. 33,
2490 ......................
2545 ......................
2570................. ....
2579 ................ " .. ..
2622......................
'2630 .............. " " " "
2735............ . . . . . . . . .
2749 ................ " ....
2757 ......................
2793" .... " " .. " " " " "

166
27
202
75
79
195
46
198
47
318
100
163

Collateral Inheritance Tax:
Statutory fees to which an executor or administrator is entitled...... 71
Interest upon unpaid collateral inheritance tax begins when.... . . . . 71
Local or state taxes due from the estate construed as a debt when... 71
Deduction of debts; what may be deducted ....................... 270
Bequest to a priest to pay for services subject to tax ............... 294
Bequest of personal property to collateral heir charged with a life
estate made prior to the act, not taxable ......................... 301
Commissioner of Labor:
Inspection of factories; fire escapes on buildings.... . . . . . . . . . . . . . . 122
Bureau of labor statistics; duty of commissioner in relation thereto ... 137
Commitment:
When term of imprisonment begins and ends ...................... 219
Compulsory Education:
Construction of the phrase ' 'of seven to fourteen years inclusive'' . . .

95

Corporations:
Rights and privileges guaranteed to persons belong equally to corp~ra·
tions..................................... . . . . . . . . . . . . . . . . . . . . .
Chicago, Rock Island & Pacific Railway, reorganization of ..........
Corporations organized for purpose of constructing and operating
waterworks and light plants may exist for twenty years ...........
Assessment of stock in Iowa corporations holding land in a foreign
state or country; how made ...................................
Filing and recording of contract of re-organization and consolidation
with secretary of state, not required to pay filing fee .............
An ordinance granting to the mayor of a city a public franchise is
void ...........................................................
Renewal o'f; corporate existence extended ............................
Domicil of; failure to maintain offices and place of business within the
state .............................................................
Power given to municipality to erect and maintain lighting plants includes authority to extend same ..................................

58
102
149
156
189
246
269
272
27&

355

INDEX.

Page

County:
Liability for support of a pauper .... , ...................•.•.........
Fees of sheriff in removing- insane patients to another state ........ .
County seat; re-location of; powers of board of super~isors in relation
thereto ......................................................... .
A minor may not hold office therein ............................... .
Liability of for expenses of local board of health ................... .
Liabitity of county for support of an insane patient ................ .
Salary of its officers may be changed by legislature during their term
of office........ . . . . . .......................................... .
Entitled to fees received by sheriff in criminal cases .................
Sheriff must appoint at least one deputy; compensation fixed by
board of supervisors .............................................
When principal does not qualify, a deputy has no claim for compensation,,............................................ . ...........
Resignation of officer; to whom sent; takes effect, when .............

24
166
183
223

264
267
277
291

324
325
343

County Auditor:
Duty to make and publish financial statement; report must contain
what ........................................................... , 311
County Attorney:
Payment of costs for printing abstracts and arguments in state cases. 74
No attorney3' fees upon any fine to be allowed unless s.1me is collected by the county. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 312
Compensation of; what census determines ....•..................... 346
County Superintendent:
Applicant for teacher's certificate must write examination in the
county in which certificate is issued..............................

46

Criminal Cases:
Pending in supreme court of Iowa on January 1, 1904...............
Submitted in supreme court of Iowa in 1902-1903................ . . . .
See APPEALS.

13
9

Easement:
Board of control has no authority to grant right to construct sewer in
land of a state institution.... . . . . . . . . . . . . . . . . . . . . . . . . . . . .

89

Election:
Duties of state board of canvassers are purely ministerial; governor
may withhold certificate of election from the candidate, when ...
Registration of voter5; election held without registration.. . ........
Registry of voters; who must register .............................
Registry of voters for election of school directors ...................
Ballot; writing name thereon by voter ..... , . . . . . . . . . . . . . . . . . . . . . . .

123
266

284
298
345

Examination:
Medicine:
Examinations to practice medicine; board may determine who are
entitled to take .... ,..........................................

90

INDEX.
Page

Exemption from examination; physicians who have been in practice. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 195 ,
Right to take second examination.... . . . . . . . . . . . . . . ...........
Law:
Qualification and examination of applicants ......................
Preliminary educational qualifications; proof of . . . . . . . . . .......

215
286
289
292

Executive Council:
Taxation of freight lines and equipment companies ................. 210
No power to assess approach of a railway bridge for purpose of taxa·
tion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 224
Exemption:
Property of soldiers, sailors and widows of such, includes real and
personal property to the amount of $800 ..........................
Statutory provisions relating to exempt property of s >ldiers, sailors
and widows of such, does not apply to taxes assessed prior to the
passage of the a.ct. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
The homestead of a soldier or sailor is exempt to the value of $800
although the title thereof is in tl>e wife ...........................
Soldier or sailor entitled thereto although the combined property of
husband and wife exceeds $5,000 ................................
Increase in valuation of property of any taxing district does not
affect the exemption allowed to soldiers and sailors ..............

141

153
157
157
216

Express Companies :
Manner of ascertaining the value of property for purpose of taxation 265
Extradition :
See

FUGITIVES FROM JUSTICE.

Farmers' Institute:
The amount any institute may draw from the public treasury; conditions precedent thereto.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 143
Payment of expenses incurred when claim is not certified and filed
with auditor of state ............................................ 171
Payment of railroad fare of delegates to and from agricultural convention ................ .
172
Fire Escapes :
Duty of labor commissioner with respect to same. . . . . . . . . . . . . . . . . . . . 122
Buildings to be equipped with ..................................... 201
Fire Insurance:
Standard policy; legislature may not delegate its power to auditor of
state to prepare same. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40
A mutual insurance company may provide a guarantee fund ........ 254
Transient agents; license of from city or town ....................... 349
Fish and Game Laws:
Ponds wholly within lands of a private owner not subject to game
laws .......................................................... . 75

INDEX.

357
Page

Jm:eign Corporations:

The phrase • • Foreign insurance company '' construed.. . . . . . . . . . . . . 130
Right of life insurance companies to transact business in the state ... 233
Fugitives from Justice:
A person ceases to be a fugitive from justice, when ................. 226
Application for extradition must contain what; papers attached ..... 303
Government Subdivision:
What included under the term. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 283
G-uarantee Fund:
See FlRlt INSURANCE .

.Historical Department:
Supplies; entitled to draw from executive council, postage, stationery, etc ..•............................................... , ...... 244
Inebriates:
Synopsis of law

re~ating

thereto ....... .

323

Right of sheriff to arrest dipsomaniac who has escaped from hospital 333
IDsane Persons:
Liability of estate of patient for cost<> and expenses ................. 267
.Insurance:
Standard po_licy of fire insurance; constitutionality of the act of the
legislature providing for same. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Venue of actions upon promissory notes made to insurance companies
Mutual insurance associations; fees that may be legally charged or
collected . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Examination of insurance companies by auditor of state; fees therefor are not required to be paid into the state treasury ............
Anditor of state must keep an official record of examinations of insurance companies ................ ; .............................
Anditor of state cannot charge any fee for the examination of the
articles of incorporation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
A mutual insurance association may determine in its articles of incorporation whether the members thereof may vote by proxy at its
annual or other meetings ........................................
Kight of mutual assessment association to collect assessment at time
of issuing policy. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Right of foreign life insurance company to transact .business in the
state ..................................................... ·. . . . . . .
Status of a benevolent association composed wholly of members of
one occupation..... . . . . . . . . . . . . . . . . . . . . . . . . ..................
The term casualty as related to insurance, defined ...... ; . . . . . . . . . . .
Signing of policies of insurance; by whom .........................

40
58
129
130
130

139

142
187
233

240
334
335

Inleresf;;

On state bonds.....................................................
Unpaid rollateral inheritance tax begins to draw interest, when.....

34
71

358

INDEX.
Page

When to be charged upon delinquent taxes.. . . . . . . . . . . . . . . . . . . . . . . 273
Apportionment of by county treasurer to the different funds ......... 275

Interstate Commerce:
Shipment of grain between points within the state,

64

Interurban Railways:
See TAXATION.
Iowa State Travelin~ Mens' Association:
Status of, as an insurance company. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 240
Judges:
Increase of salary of judges of district court. . . . . . . . . . . . . . . . . . . . . . . .
Compensation to be paid judge of the district court elected to fill an
unexpired term ..................................................
Of supreme court; when increase of salary takes effect. ..............
Of superior court; when governor may appoint. .....................
Of district court; increase of salary of judge in the first judicial
district ..........................................................

97
144
173
281
307

Jurors:
Compensation of; court may order board and lodging paid by
county .... ·
313
Legal Settlement:
How acquired and lost . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24
Power of county authorities over insane patients whose re~idence is
unknown ..........................•............................ 166
Loan and Trust Companies:
Subject to examination and control by auditor of state when carrying
on a banking business........................................... 87
'No authority exists to establish branches or transact their business
other than at place fixed by the articles of incorporation.......... 93
l!IIasses for the Soul:
A bequest to a priest to pay for services in performing same, suloject
to collateral inherilance tax........... . ......................... 29!
Meandered Lakes and Streams:
Relation of swamp land grant thereto...... . . . . . . . . . . . . . . . . . . . . . . .
Right of state to lease islands or land~ lying between high water
marks ....................................................... 185,
Statute and cases relating thereto.... . . . . . . .. . . . . . . .................
Maintenance of obstruction by rip:uian owner; nuisance, how abated

45
341
314
332

Medical Practice Act:
Hoard of medical examiners may determine whether graduates in
osteopathy are entitled to examination........................... 90
Exemption from examination of physicians who have been in prac·
tice .......................................•••............. 195, 215

359

INDEX.

Page

Board of medical examiners may not discriminate between physicians residing within the state and those who are non-residents .... 213
An osteopath failing in first examination is entitled to re-examination 286
Revocation of physician's certificate by board; service of notice ..... 337
Mine Inspector:
Tenure of office of. . . . . . . . . . . . . . . . . . . . . ........................ 27, 33
Mines and Mining:
Payment by check for labor in mines ............................... 202
Mulct Tax:
Every saloon must pay same whether operatlng under a petition or
not......... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..................... 312
Operating a saloon in an incorporated town; division of the tax ..... 338
Municipal Corporations:
See CITII!S AND TOWNS, RoADS AND HIGHWAYS AND SCHOOL DISTRICTS.
Negotiable Instruments Law:
Days of grace; when allowed ...................................... .

86

Osteopathy:
Board of medical examiners may determine who are entitled to examination............................................. . . . . . . . . . . . 90
Applicant entitled to take re-examination..... . . . . . . . . . ........... 286
Parole:
Effect of on the term of sentence of prisoner. . . . . . . . . . . . . . . . . . . . . . . . 219
Plats:
Abstracts of land platted into town lots must be recorded ........... 276
Practice of Medicine:
See MEDICAL PRACTIC-<: AcT and STATE BoARD oF

M~tDICAL

ExA,IUNERS.

Printing:
Briefs and abstracts in state cases printed on order of county attorney
. may not be paid out of any state fund...... . . . . . . . . . . . . . . . . . . . . .

74

Proxy_:
Votin~;

by; mutual assessment insurance companies may w provide 142
Member of board of trustees of state institution may vote only in
person ......................................... .
336

Public Office:
Eligibility of persons; a minor may not hold . . . . . . . . . . . . . . . . . . . ...
A municipal corporation may not elect or appoint an officer whose
office is not created by statute ..................................
A deputy clerk of courts held not be a county officer...........
De facto officer; election held without registration where registration
is required ............•.................................. 0.. . . . .
Salary of county officers may be changed by legislature during their
term of office. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

223
237
263
266
277

360

INDEX.
Page-

Township clerk; payment of; how determined ............••...•.•
An officer is not entitled to any compensation other than that fixed
by statute ...................................................
A deputy county officer has no claim for compensation when bjs
principal does not qualify ....................................
Resignation of public officer; to whom sent; takes effect, when ...•••
Vacancy in office of mayor or councilman; how filled ......•...•...

302"
3:3-

3?...5·
343-

348-

Railways:
Classification and grouping of for purposes of taxation.... . . . • • • . . . •
Report to governor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • • •

283

Requisition:
See

ExTRADITION

and

FuGITIVES FROM JusTICE.

Road Tax:
Constitutionality of law providing for payment of road taxes by railways.............. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . • . •

28:

Roads and Highways:
Liability of railways to pay road tax................................
Road supervisors; consolidation of road districts under the township
system ................................ '· ..................•...•••
Lsvy of taxes for; by township trustees; when to be collected .......
Telephone companies; right to erect poles in streets of city or incorporated town ........ ·.. . . . . . . . . . . . ...................•........••
Township trustees may give contract for road work to lowest responsible bidder; right to employ overseer; trustees not eligible .•. 319,
A city or town may control expenditure of money arising from road
taxes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . • •

2S
2fl7
293
31&

326·
329

Salaries:
State is liable in damages by reason of its inability to carry out contracts ·with teachers in state institutions . . . . . . . . . . . . . . . . . . . • • . . . •
Judges of district court; increase of compensation takes effect, when
Compensation of district judge elected to fill unexpired term ........
Judges of supreme court; increase of salary takes effect, when .......
Compensation of sheriff; increase of; begins, when.................
Deficiency in salary of sheriff to be paid by the county .......... 295,
Compensation of member of city council in cities of the second
class ........................................................ 200,
Compensation of township clerk; how determined ...............•••
Compensation of deputy sheriff to be paid out of what funds .......
County attorneys not entitled to percentage upon funds unless same
are collected . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • •
Compensation of a public officer is fixed by statute ...........•...•.
Sheriff cannot increase his compensation by a failure to appoint deputy
Deputy county officer not entitled to compensation, when ........•••

67
!J1
144
173
28&
300
320
302
309
312
313

324
325

361

INDEX.

Page

Savings'Banks:

Individuals, partnerships and private corporations may conduct same 117
lnvestment.of funds of. .......................................... 242
Manner of assessment for purposes of taxation; what may not be deducted. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...... 322

Schools:
Contracts with teachers in schoo~ for deaf and dumb, construed..... 67
Compulsory education; construction of the word ''inclusive" asapplied to age of child.. . . . . . . . . . . . . . . . • • • • . . . . . . . . . . . . . . . . . . . . . . . 95
Right of board of educational examiner& to issue special certificates: 198
School Director:
•
Special meeting of; how called .•• , .............................. 100
Power of school board to call special meeting to levy a tax to construct
schoolhouse. . . . . . . .
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 333
School District:
Assumption of debts, ............................................. 163
Powers of electors at annual meeting........ . . . . . . . . . . . . . . . . . . . . ... 318
Number of voting precincts for election purposes; registration of voters 298
Secretary of State:
Articles of reorganization and consolidation of railway compan'es to
be filed; no fee to be paid therefor ............................... 189
SheriffS:
Increase in salary takes effect, when.... . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Accounting for fees and mileage in serving process ..................
Deficiency in receipts of fees on salary account to be paid by the
county . . . . . . . . . . . . . . . . ..................................... 296,
Fees not collected by him belong to the county . . . . . . . . . . . . . . . . . . . .
Appointment of deputy; compensation of ...........................
Obligatory upon a sheriff to appoint at least one deputy .............
Soldiers and Sailors:
See EXEMPTION AND

280
291
300
300
309
324

TAXATION.

State Banks :
Upon renewal of its corporate existence no necessity of changing
shares of stock from fifty to one hundred dollars.................. 38
Capital invested in government bonds subject to taxation . . . . . . . . . . . 48
No authority exists to establish and maintain branch banks......... 93
State Board of Health:
See BOARD OF HEALTH.
State Board of Medical Examiners:
See BOARD OF MEDICAL EXAMINERS.
State Bonds:
See BONDS.
24

362

INDEX.
Page

Shte Superintendent:
See SUPERINTENDENT

OF

PUBLIC INSTRUCTION.

Standard Policy:
Fire insurance.................................................

40

State Library:
Right of trustees to expend balance of appropriation remaining unexpended March 31, 1902. . . . . . . . . . . . . . . . . . . . . . . . .

99

Superior Court:
Establishment of; appointment of judge thereof. ................... 281
SuperintendeL t of Public Instruction:
Power and control of over teachers' certificates ........... .

46

Swamp Land:
Relation of swamp land grants to meandered lake beds.............

45

Taxation:
Taxes become delinquent when, deducted as a debt owing by an
estate in the settlement of collateral inheritance tax..... . . • . . . . .
Statutory exemption of property of any soldier, sailor or widow of
such as provided in code section 1304, includes both real and personal property...... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Statutory exemption of property of soldiers, sailors and widows of
such, does not apply to taxes assessed for the year prior to the
passage of the act. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Assessment of Iowa corporations owning land in foreign jurisdictions
Assessment of incorporated newspaper plants and job printing offices
Exemption of homestead of a soldier or sailor although title is in the
wife .......••..................................................
Property of interurban railways assessable by the executive council ..
Method of taxing freight lines and equipment companies ...........
Raising the valuation of property within a district dots not affect exemption of soldiers, sailors or their widows.... . . . . . . . . . . .......
Assessment of approach to railroad bridge and by whom.... . . . . . . .
Manner of assessment of property of express companies .............
Limitation of indebtedness of a municipal corporation; how determined ...........................................................
Interest on delinquent·taxes; when chargeable ......•...............
Duty of county treasurer to apportion taxes to the different funds
fixed by law. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Any place selling intoxicating liquors must pay the mulct tax .......
Manner of assessment of savings banks; taxable value of property;
how determined. . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Contract to pay an attorney a certain per cent upon taxes collected
on omitted property, void; tax ferrets. . . . . . . . . . . . . . . . . . . . . . . . . . . .
Tax Ferrets:
See TAXATION.

71

141

153
156
156
157
205
210
216
224
265
271
~73

275
312
322
331

INDEX.

363
Page

Telephone Companies:
No right to erect poles and maintain wires in streets of city or incorporated town without municipal authority ........................ 316
Township Trustees:
Control of roads; manner of letting contracts for road work .......... 319
Cannot be a contractor or employed as overseer of roads ........... 326
Treasurer of State:
Selection of depository for state funds; approval of by executive
council .........................••••........•..... , . . . . . . . . . . . . 181
Veterinary Medical Examiners:
State board; expenses of for printing, postage, stenographic work,
etc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 127
Women's and Babies' Home Association:
Right to receive unexpended balance of appropriation ............... 170

FOURTH BIENNIAL REPORT

OF THE

ATTORNEY-GENERAL
OF THE

STATE OF IOWA.

CHARLES W. MULLAN,
ATTORNEY-GENERAL

TRANSMITTED TO THE GOVERNOR, JANUARY, 1904.

PRINTED BY ORDER OF THE GENERAL ASSEMBLY.

DES MOINES:
BERNARD

~1URPHY,

1904

STATE PR

2>1~

SEP 11 1911

FOURTH BIENNIAL REPORT OF THE
ATTORNEY-GENERAL OF IOWA.
oF IowA,
ATTORNEY-GENERAL's OrtFICl'~,
DES MOINES.
STATE

To THE HoNORABLE ALBERT B. CuMMINS, Governor of Iowa:
In compliance with law I hereby submit to you a report of the
business transacted by this office during the years 1902 and 1903.
Schedule A is a complete Est of all appeals in criminal cases,
submitted to the supreme court ddring tl;e years 1902 and 190.3.
and also all rehearings asked ..·d~lr.ir:g. that period, and shows the
final disposition of the cases.·
Schedule B is a list of all criminal cases pending on the first
clay of January, 1904.
Schedule C is a list of civil cases ·which were pending in the
state and federal courts at the time of my last report, and have
since that time been disposed of.
ScheduleD is a list of civil cases which have been commenced
;c~:cl disposed of in the state courts since my last report.
Schedule E is a list of civil cases which are now pending
the state and federal courts in which the state is a party.

111

Schedule F is the official \Vritten opinions given by this office
during the years 1902 and 1903.
Schedule G contains a few of the many letters which were
written in response to inquiries from county officers and others
as to the ccnstruction and interpretation of statutes, and as to
the law in cases which have arisen in the state. These letters are
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not official in their character, and frequently contain a simple
suggestion instead of the expression of an opinion. They relate
to matters of public interest as to which uniform action is desirable in the state, and it is thought advisable to include the
same in this report.
APPEALS IN CRIMINAL CASES.

There has been a considerable increase in the number of appeals in criminal cases which is perhaps due to the increase in
population of the state. There are fifty-six appeals in criminal
cases upon the docket of the supreme court for the January
term, 1904, which is greater than has appeared upon any previous
docket. The policy of requiring all criminal cases appealed to
the supr.eme court to be submitted at the second t.erm after the
appeal is taken has been very satisfactory, and very little difficulty or delay has been experienced by this office in having cases
promptly submitted.
In my last report I commented upon the unusual number of
murder cases which had been tried during the two years previous. At that time I thought the number of murders ::ommitted in the state was exceptional, and that there would be a
marked decrease during the next biennial period; instead of this
being true, the number of murder cases has increased during the
last two years, and thirty-three cases in which the defendants
were charged with murder have been appealed to the supreme
court. Nineteen of these have been determined by the court ancl
fourteen are now pending.
Among the more important cases which have been tried during the last biennial period is the case of State v. James H.
Easton, who was indicted under the fraudulent banking laws of
the state for r·eceiving a deposit at a time when he kt1ew the
bank to be insolvent. He was the president of a national bank
and the question was raised as to whether the legislature of the
state had the power to make it a criminal offense for an officer
of a national bank to receive a deposit when he knew the bank
to be insolvent. The supreme court of the state, following the
case of the State v. Fields, held that such pmver existed in the
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legislature. The case was taken upon writ of error to the supreme court of the United States, and that court, upon a full
]Jresentation of- the case, held that it is not within the power of
a state legislature to make the receiving of a deposit by the officers or agents of an insolvent national bank a criminal offense.
The decision in this case is far reaching in its effect, as a
large number of states have enacted laws almost identical with
the statute of Iowa, and in several of the states these laws have
been held by the state courts to be constitutional. The decision
of the supreme court of the United States overrules the state
courts and relieves national banks, their officers and agents from
the provisions of the statutes.
LAKE BED CASES.

In my last report I referred to the lake bed cases, and particularly to the case of Rood v. ~V allace which was then pending
in the supreme court of the United States. That case has since
been dismissed upon the ground that no federal question was
involved therein, and no decision was reached as to the title of
the non-navigable lake beds in the state. That question is still,
to some deg-ree at least, an open one, and I hope it may be presented to the supreme court of the United States in a case where
the decision of that court will be final, and the title to the meandered ldke beds in the state determined.
COLLATERAL

INHI~RITANCE

TAx.

Since my last report many of the important questions arising
in relation to the collection of the collateral inheritance tax
have been decided by the courts. The law and the method of
procedure are much better understood by the bench and bar, and
the opposition which existed to the payment of this tax has
almost wholly ceased to exist.
CORPORATIONS.

In my last report I recommended a law reqmnng all articles
of incorporation and amendments thereto to be approved by the
2ttorney-general before any permit was issuec1 thereon, either by
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the secretary of state or the auditor of state to the corporation
to transact business.
The experience cf the state officers during the last biennial
period ccm~i1:ces me more firmly than ever of the necessity of
such a law. The proportion cf business transacted by corporations within the state is rapidly increasing.
Corporations are here to stay, and in my judgment it is desirable that they should. Under modern industrial conditions they
provide the better means for carrying on the business of the
country. They permit an aggregation of capital by which great
enterprises can be undertaken and carried to a successful end.
\Vhen conducted upon strict, modern business principles they
reduce the cost of the industrial products to the consumers.
They enable men to embark in desirable industrial enterprises
without risking their entire fortunes upon the success of the
enterprise.
Much has been said with:n the last few years as to the evils of
the g-reat corporations of the country; hut when we step to con"ider that it would have been impossible to huilcl and operate
c:ny of the great lines cf raihYay to which the development of
the west is more indebted than to any other cause, without a
corporate association of capital, and that the farmers of the
'':est would be paying twice vvhat they now pay for every
article cf machinery \Yhich is used upon the farm, if ccrporations
clid not exist and such machinery was built under the old
methcds, eyery thinking- person must admit that legitimate cnrporations, by which the output is increased ancl the cost lessened.
have been ancl will be of great benefit to the people. The difficulty has been, and now exists, that the:oe artificial beings are
11ct properly regulated by statute.
The filing of the articles c•f incorporation \\"ith the secretary
('f state, if the previous steps required by hw have been complied \Yith, creates a contract between the state and the corporation. The present la\Y does net· give to the secretary of state cr
to any other officer direct authority to refuse to file articles
of incorporation which are presented to him, or to refuse to is"ue a permit to transact l:usiness thereunder. except as to arti-

REPORT OF THE ATTORNEY-GENERAL.

7

cles of incorporation of insurance companies, ,,·hich must be
approved by the attorney-general and the auditor of state.
This is clearly a defect in the 1?.\Y, and the result is that many
corporations of doubtful legitimacy are organized under the
Lame of bond and investment companies, co-operatiYe and home
building associat:ons, and other names of like character. which
claim the right to carry on their business in the state \vithout
restriction or supervision.
The corporation la\YS of the state should be so amended as to
require that all articles of incorporation should be submitted to
the attornev-general for his approval, and giye to the secretary
d state or other proper officer supervisory powers oyer such
associations.
No corporation should be permitted to isstce its shares of stock
beyond a reasonable capitalization; nor should bonds be permitted to be issued upon its property beyond the reasonable
value thereof; and such other regulations should be made by the
legislature as will prevent over capitalization and over bending,
and secure to the stockholders, at least as far as is possible. :1
reasonable rdurn for their investment. \Yhen these things have
been acccmpEshecl, the stigma which now attaches to corporations generally will disappear and the people \vill recognize their
Yah:e "" tl~c mea;~s ty \Yhich the great industri,es of the cmmtry
are carried un.
MONEYS RECEIVED.

1'he only money received by me during the last bienn:al period
is the sum of $.=;.).6_s, which was the unexpended balance of the
~1mount required to be deposited with the clerk of the United
States supreme court for costs in Rood v. vValiace. This sum
was received by me January 20. I903, and on the same day
paid over to the state treasurer.
NEEDS OF THE OFFICE.

In my last report I urged the necessity of the purchase of a
set of the Reports of the Supreme Court of the ·cnited States
for the attorney-general's cffice. Since that. time, with the consent of the execntive ccnncil, I purcha::ed a set of the Cn:tecl
States Sup·en~e Ccurt Reports of the Banks Law Publishing

8
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Company, for $3I8-40, including all of the reports to the r9rst.
This purchase was made upon the condition that the legislature
should make an appropriation to pay for these reports. They w• re

delivered at once under the purchase, and have been in my office
since that time, and I have no doubt that the appropriation will
be made.
'the principal need of the office at the present time is adequate rooms within which to transact the business. An assistant
and two stenographers are now required during the entire
t:tne. This necessitates the operation of two type,niters in the
offi~e in which the assistant is compelled to prepare his briefs
and arguments in criminal cases. There should be at least a
suite of four rooms for the accommodation and dispatch of the
business of the office; one in which typewriters may be operated without interfering with the other work of the office, a
library, a room for the assistant, and a private office for the
attorney-general.
The work of the office has increased so largely in volume that
it cannot be carried on with system and expedition in the two
small rooms occupied by the attorney-general. It is certainly to
be hoped that some arrangement and assignment of the rooms
in the state house may be made which will give to this office at
least reasonable accommodations for transacting its business.
In conclusion I desire to express my appr.eciation of the courtesy extended to me by you and the other officers of the state,
<md to say that our relations have been of the mcst pleasant character during my term of office.
I also desire to aC'knowleclge the faithful and valuable services
of my assistant, Mr. Lawrence De Graff, and the other members of my office force. Their work is deserving of high commendation, and if the \vork of this office is entitled to any
credit it is largely clue to the efficient manner in which they have
discharged their duties.
Respectfully submitted,
CHAS 'vV. MULLAN,
Attorney-General of Iowa.
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SCHEDULE F.
LEGAL SETTLEMENT-When

once acquired continued until
lost by acquiring a new one. A person who acquires
a legal settlement in this state retains such settlement
until he acquires one elsewhere, and this settlement is
in the county wherein it is acquired, and such county
is liable for his support, in case he is unable to maintain himself.

Sms-I am in receipt of your communication of January roth
c:sking my opinion upon the following questions :
First. If a person unable to maintain himself, ha.ving a legal
settlement in this state, moved to the state of Minnesota, v. ·ith
the intent of making that state his permanent place of residence,
but before he acquires a legal settlement therein becomes insane and a public charge, does his legal settlement remain in this state for the purpose of maintenance at public cost
until he shall have acquired one in the state of Minnesota?
Second. If, in the case supposed, the legal settlement of the
person remains in this state, is the county in which his legal settlement remains, responsible for his support, or should the expense be borne by the state?
Section

2224

of the Code provides:

"A legal settlement once acquired continues until lost by
acquiring a new one."
This statute is declaratory of the general rule which prevaJs
in this country and in England relating to the settlement of
poor persons.
In Payne v. Town of Dunham, 29 Ill., 129, it is said:
"There is one principle \vhich seems to be universal
the construction and application of poor laws, both
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this country and in England, and that is, that a person having a legal settlement in one place, that settiement continues until he acquires a legal settlement in another place
in the state."
In Phillips v. Kingfield, 19 Me., 375, it is said:
"There is a marked distinction between the place of residence or home and place of legal settlement. The latter
cannot he changed without acquiring a nevv one."
The principle embodied in our statute and declared by the
<'ases cited, has been substantially applied, in Juniata County ·v.
Overseers of Poor, 107 Pa. St., 68, to cases arising where a
person has left a state in which he had a legal settlement and
become a public charge in another state before he had acquired
<> legal settlement therein. In that case it is said:
"The statute contemplates that a person may )ose his
settlement by acquiring a new one without the state as well
as within.
* * * It may be difficult, and often
impossible, to remove a pauper from this state to his place
of settlement in another. This provision may be nugatory
as regards its enforcement, and yet material in ascertaining
the intendment of the statute respecting persons coming
into a district from another state.
* * * The settlement of a person continues until he gains a new one.
vVhen he removes' from this state and acquires a domicile
and settlement in another, he has no settlement in Pennsy 1vania."
Under the principles of law enunciated in these cases. which
carry out to its legitimate conclusion the rule of our
statute, I am of the opinion that one who has a legal settlement
in this state retains such settlement until he acquires one elsewhere, and that if he removes from the state he still retains such
settlement until he acquires a legal settlement in the state to
which he removes.
In the case submitted, where a person unable to maintain
lJimself, having- a leg-al settlement in this state, mov,ecl to the
state of Minnesota with the intention of making that state his
permanent place of residence, but before he acquired a. legal
settlement therein, became insane and a public charge, such
person retains his !.ega! settlement in this state for the purpose
~imply
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of maintenance at public cost, until he acquires a legal settlement under the laws of the state of Minnesota.
In reaching this conclusion I take into consideration the fact
that the laws of the state of Minnesota, fixing the time required
for legal settlement in that state, are the same as ours. If a
longer residence in the state of Minnesota was required to make
::J legal settlement therein than in the state of Iowa, it is possible
a different conclusion might be reached; but that question is not
involved in the ca:se presented.
2d. Having reached the conclusion that a person under
the circumstanoes stated, retains a legal settlement in this state,
it seems to me clear that the county in which he retains such
settlement, is liable for his support. If he retains a settlement
here, it necessarily must be in the county where he resided before leaving the state, and his settlement being in such county,
it is charged with his support, precisely as though he was a resident thereof. Had he remained in the county and become a
public charge, no question would be raised as to the duty of the
county to pay for his support. The fact that he left the county,.
and before obtaining a legal settlement elsewhere, became a public charge, does not in my opinion affect the liability of the
county.
I am borne out m this conclusion by the case of Sitterleer
Agent, v. M~trra.y, 63 How. Pr., 370, in which it is said:
"He could not have gained a settlement in Palatine because he had not resided there a year. He had just previously resided in M•nden over a year under all the circumstances that could ,establish his settlement there. If Funk
had become sick and unable to provide for himself while
residing in Minden at any time after the expiration of
the first year's residence, then the town would have undoubtedly been liable: for hlis support. What difference
can it make that he removed into the town of Palatine and
required assistance from that town as a poor person before
residing there a year? I think none. It was Minden's
misfortune as well as Funk's that he became sick and required help before residing in Palatine the period required
by law to establish a legal settlement in the latter town."
The fact that he removed from the state instead of becoming
a resident of another county within the state, does not relieve
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the county in which he has a legal settlement from liability for
his support, until he obtains .a legal settlement elsewhere to
which such liability can be shifted.
I therefore conclude that the legal settlement of the person
referred to in your inquiry is in the state of Iowa, and in the
county from wh:ch he removed when he went to Minnesota.
and that such county is now liable for his support.
Respectfully submitted,
CHAS. VI. MULLAN,
February 12, 1902.
Attorney-General.
To THE HoNORABLE BoARD oF CoNTROL ·oF STATE INSTITuTIONS.

MINE INsPECTOR-CERTIFICATE OF CoMPETENCY-Such certificate issued by the board of examiners under section
2418 of the code continued during the life of the person to whom it is issued, or until the same has been
revoked for cause shown.
Sms-In compliance with your request for my opinion as to
whether a mine inspector, holding a certificate of competency
from your board and whose .term of office is about to expire,
and vvho is an applicant for re-appointment, must be required
to take another examination and receive a certificate of competency before he is eligible to re-appointment, I have to say:
Section 2481 of the code provides that "the board shall issue
to those examined and found to possess the requisite qualifications, certificates of competency for the position of mine inspector."
This section does not limit the time for which such certificate
shall be issued, nor does chapter g, of title XII, of the code, relating to mines and mining, and the amendments thereto, fix
any limit of time for which such certificates shall be issued.
Where the law is silent as to the length of time for which a certificate of competency or efficiency may be issued upon an examination, I think there can be no other inference than that it was
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the intent of the legislature that such certificate should continue
in force and effect during the life of the person to whom it is
issued, or until it is revoked for cause shown.
I am therefore of the opinion that it was the intent of the
legislature that the certificate of competency issued by your
board under section 248 I of the code, should continue during
the life of the person to whom it is issued, or until the same
has been revoked for cause shown.
I am authorized to say that the attorney-general concurs with
me in this opinion.
Respectfully submitted,
CHAS. A. vAN VI,ECK,
Assistant Attorney General.
Des Moines, Iowa, February 2I, I902.
To THE BoARD oF ExAMINERS OF MINE INSPECTORS.

RoAD TAx-Constitutionality of law which ,provides that
railways shall pay the same. The classification and
grouping of railways for the purpose of taxation is
natural, reasonable, and not arbitrary or capricious.
The above law is held not to be a local or special law
within the meaning of section 30 of article 3 of the
constitution, and is therefore constitutional and valid.
GENTLEMEN-Complying with the request of your chairman
for an opinion as to the constitutionality of a law which pro~
vides that railways shall pay their road tax at a time other and
different from that in which other persons are required to pay
road tax assessed against their respective properties, I submit
the following opinion:
Section 2 of article 8 of the constitution of the state provides:
"The property of all corporations for pecuniary profit
shall be subject to taxation the same as that of individuals."
In Central Iowa Railroad Company v. Board of Supervisors,
67 Iowa, I99, it was held that no constitutional rights were infringed by providing a different method of assessing railroad
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property than that provided for the assessing of property of the
same nature belonging to other owners. In delivering the
opinion of the court Mlr. Justice Seevers said :
"We think it is competent and not in conflict with any
provision of the constitution of this state or of the United
States, for the state to provide that any particular class of
property belonging to all corporations of the same character and which possess the same rights and privileges,
may be assessed in the same manner and by the same tribunal; and that the property of individuals and other corporations may be assessed by other officers at different
times."
This decision has stood unquestioned, and the principles
therein announced have been acted upon, by the legislature and
courtSI of this state for more than fifteen years. This principle
is in accord with the almost unbroken authority of the decisions
of the courts of last resort of the different states.
In

Saa~Jer

v. Dooley, 32 Pac. Rep., 440, it is said:

"For the purpose of taxa.tion, real :estate may be classified. Thus timber lands, arable lands, mineral lands, urban and rural, may be divided into distinct classes and sub~
jected to different rates. In like manner other subjects,
trades, occupations and professions may be classified, and
not only things but persons may be so divided. * * *
The right to classify railroad property as a separate clas;;
for purposes of taxation grows out of the inherent natur·e
of the property and the discretion vested by the constitution
of the state in the legislature, and necessarily involves the
right on its part to devise and carry into effect a distinct
scheme with different tribunals in proceeding to value it."
In Warren v. Henley, 3 r Iowa, 39. Mr. Justice Beck clearly
and tersely states the principle in these words:
"The rule means that all individuals and all classes must
contribute uniformly with iike individuals and like classes
to the burden of taxation. The manner of imposing this
burden must of necessity be left to the discretion of the
legislative branch of the government."
It is therefore competent for the legislature to classify all
railway property within the state as a separate class for the pur-
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pose of taxation, and in so doing it does not violate the provi:oions of section 2 of article 8 of the constitution of the state.
It has been suggested that the proposed law is in conflict with
section 30 of article 3 of the state constitution, which provides:
"The general assembly shall not pass local or specbl
laws in the following cases:
"For the assessment and collection of taxes for state,
county or road purposes."
The inquiry at once arises: Is the proposed act of the legislature local or special? It is certainly not local in its nature
as it extends to every part of the state, and that suggestion may
be dismissed without further discussion. The question as to
whether the act, if passed by the legislature, would be a special
law presents a little more serious question, and one '"hich deserves careful consideration.
It is said in Bouvier, I032:
"Special statutes relate to private interests and deal with
the affairs of persons, places, classes, etc., ''"hich are not of
a public character."
This may be said to be the distinguishing character behyeen
special and general statutes.
The definition of the word "general" as used in the constitutions of the Yarious states, to distinguish statutes from those
which are special, is given by Bouvier as follows:
"When thus used, the term· 'general' has a two-fold
meaning. vVith reference to the subject-matter of the
statute, it is synonymous with 'public' and opposed to 'private'; 37 Cal., 366; I4 Wis., 372; 46 Wis., 2 I8; Dwarris
Stat., 629; Sedgw. Stat. L. 30. But with reference to the
extent of territory over which it is to operate, it is opposed
to 'local', and means that the statute to which it applies
operates throughout the whole of the territory subject to
the legislative jurisdiction; 4 Co., 75-a; I Bla. Com., 85;
83 Ill., 585; 87 Tenn., 304; 10 Wis., I8o. Further, when
used in antithesis to 'special' it means relating to all of
a class instead of to men only of that class; 70 Ill., 398;
26 Incl., 43 I; 22 Iowa, 39I; 77 Pa., 348; 32 Pac. Rep.,
440."
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In Hymes v. Aydelott, 26 Ind., 434, it is said:
"The constitution prohibits the enactment of local or
special laws, for laying out, opening and work on highways; article 4, section 2. It is insisted by the appellee
that the act in controversy is a special law and therefore
comes within the prohibition. The law is not special but
general. True it relates to a particular class of cases, and
applies to them alone as do a large number of legislative
enactments, but that fact does not make it a special law.
Hingle z•. State, 24 Ind., 28."
In People ex rel. ~·. HTriglzt, 70 Ill., 398, it is said:
"These laws are general and uniform, not because they
operate upon every person in the state, for they do not, but
because every person who is brought within the relations
and circumstances provided for, is affected by the laws.
They are general and uniform in their operation upon all
persons in like situation, and the fact of their being general
and uniform is not affected bv the number of those within
the scope of their operation.".
In Van Ripper 'U. Parsons, 40 N. J. L., 125, it is said:
"The law in all of its provisions is general, broad enough
to reach every portion of the state and abating legislative
commissions for the regulation of municipal affairs, wherever they existed. Such commissions are distinguished from
other sorts of municipal governments, by characteristics
sufficiently marked and important, to make them clearly
a class by themselves, and, upon the whole of this class, this
la\v operates equally, by force of terms which are restricted
to no locality. A law so framed is not a special or local Ia\\',
but a general law, without regard to the consideration that,
within the state, there happens to be but one individual of
the class, or one place \vhere it produces effects."
In Sawyer v. Dooley, supra, it is said:
"The whole matter is left to the discretion of the legislative power and there is nothing to forbid the classification.
of property for purposes of taxation, and the valuation of
different classes by different methods. The rule of equity
in respect to the subject only requires the same means and
methods to be applied impartially to all the constituents of
each class, so that the la\v shall operate equally and uniformly upon all persons in similar cicrcumstances. There
is no objection, therefore, to the discrimination made as
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between railroad companies and other corporations m the
methods and instrumentalities by which the value of their
property is ascertained."
The principles enunciat,ecl by these cases have been frequently
recognized by the courts of our own state.

Porter v. Thompson, 22 Iowa, 39I;
T17arren ·v. Henley, 3I Iowa, 3I;
U. S. Ex. Co. ·u. Ellison, 28 Iowa, 370;
l'vfo. Val. B. Co. ·u. Harrison Co., 74 Iowa, 283.
In State v. Garbroski, I I I Iowa, 499. the rule of classification is tersely stated by Mr. Justice Ladd as follows:
"Legislation to be constitutional and valid must possess
each of two indispensable qualities: First, it must be so
formed as to extend to and embrace equally all persons
who are or may be in like situation or circumstances; and,
secondly, the class:fication must be natural and reasonable
and not arbitrary or capricious." Citing- a large number
of authorities in support of the principle.
The classification and grouping of railways for the purpose of taxation is natural, reasonable and not arbitrary or capnclous. The pmYer of state legislatures to do this. has been
upheld by the courts of nearly every state in the Union. The
proposed la.w extends to and embraces ev,ery .railway corporatioe
within the jurisdiction of the law-making power of the state.
It operates equally and uniformly upon all persons and corporations falling \Yithin a particular class. Every person who is
brought within the relations and circumstances provided for,
is affected by the law.
I am therefore clearly of the opinion that it is not a local
or special law within the meaning of section 30 of article .3
of the constitution, and that although it requires the payment
of the road tax levied upon the valuation of railways within
the state at a different time than the road tax levied upon the
valuation of other property is required to be paid, it is constitutional and valid and will be upheld by the courts.
Respectfully submitted,
CHAS. \V. MeLLAN,
Attorney-General.
Des Moines, Iowa, February 27, I902.
To THE SENATE CoMMITTEE ON vVAYS AND M:r.ANS.
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MINE INSPECTOR- CERTIFICATE OF CoMPETENCY-Such certificate issued by the board of examiners under section
2481 of the code continues during the life of the person to whom it is issued, or until the same has been
revoked for cause shown.
SIR-Complying with your r.equest for an opm1on as to
whether a mine inspector, holding a certificate of competency
from the board of examiners, who is an applicant for reappointment, is required to submit to another examination by the board,
and to receive another certificate of competency from them to
be eligible to reappointment, I submit the following:
Section 2478 of the code provides:
"The governor shall appoint three mine inspectors from
these receiving certificates of competency from the board ·
of examiners hereinafter provided for, who shall hold their
office for two years and until their successors shall be appointed and qualified, subject to removal for cause. * * *"
Section 248 I of the code provides :
"The examination shall consist of written ancl oral questions in theoret:cal and practical mining ancl mine engineering, on the nature and property of noxious and poisonous gases found in mines, ancl on the different systems
of working and ventilating coal mines. During the progress
of the examination books, memoranda or notes shali not be
allowed or used, and the board shall issue to those examined
and found to possess the requisite qualificat:cns, certificates
of competency for the position of mine inspector."
The provisions of this section clo not limit the time for
which such certificates shall be issued, nor is there any provision
in chapter 9 of title XII of the code limiting the life of such certificate. In the absence of any provision of law limiting the
time for \Yhich such certificate may be issued, I am of the opinion that \Yhere it is issued to a person who has taken the examination required by law, it will continue in force and effect
during the li£etime of such person, unless it is sooner reYoked
for cause. A careful reading of chapter 9 of title 'XII of the
code ancl the amendments thereto bear out the conclusion that
this was. the intent of the legislature.
3
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I am therefore of the opinion that any person holding such
certificate of competency duly issued by the board of examiners,
is eligible to the appointment of mine inspector uncler chapter
9 of title XII of the code, and if he has been previously appointed
to such position and his term of office is about to expire, he
is not required to tak.e a re-examination as to h:s competency
to make him eligiUe tu the avpointment.
Resr::ectfully submitted.

CHAs. vv.

MuLLAN,

A ttonzc:y-Gcncral.
Des :\Joines, February 28, 1902.

To

THE Ho~ORABLI~ "-\LBERT

B. CFl\LMINS,
Gm·crnor of Iowa.

STATE BoNDS-INTEREST THEREON- Interest thereon should
be computed from the time the records of the state
show they were delivered to its agents for negotiation.
Sm-Comvlying \Yith your request of March 4th for a
construction cf chapter r6 cf the Special Session of the Eighth
General Assemby cf the State of Iowa, approved May 28,
1861. as to when. acccrcling to the terms of saicl chapter, as~uming that it \Yas fully ancl faithfully compEecl \Yith in the
issuance of the bonds therein pn:\·idecl for. the bonds issued
tmcler the authority therein gi,·en began to bear interest, I submit the fclJC\Ying orinicn:
Section r of the act authorizes the state of Iowa to issue
:mel sell the bonds of the state to an amount net exceeding the
sum of eight hundred thousand clcllars ( $8oo,ooo) for the purpose of bciTC\Y:ng nccney to encdJe the state to repel invasion
and defend itself in \Yar. The bonds provided for in the act
<Jre to run twenty years from the elate ther.eof, and to bear interest at the rate of seven per cent per annum, payable en the
first clays of January ancl July of each year.
Section

2

of the act prm·icles :
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"I\ncl said bonds shall be signed by the governor, countersigned by the auditor and treasurer, and attested by the
great seal of the state of Iowa, but the seal of the state
may be omitted from the coupons. \Yhich coupons shall be
signed by the auditor of state. the nec~ssary expense of
\Yhich shall be paid out of the war defense 'fund.
Ko
iJoncls shall be signed or perfected prior to the time they
are actually needed for negotiation, and then in such
amounb only as may be requisite for the time being, and
caicl bonds shall not be signed and perfected until the
agents her.ein appointed are ready to receive them in perwn for sale and negotiation as provided in this act.''
Section 5 of the act provides:
"The governor of the state, Charles Mason of Des
county, vVilliam Smyth of Linn county, James
Barker of Lucas county, and C. \V. Slagle of Jefferson
county. are hereby appointed a board of commissioners
who, ur a majority of whom, shall cause to be issued and
cold from time to time onlv so manv of the bnncls herebv
authorized as in their judgment the. "'ants and necessiti~s
of the state may require."
~lcines

Section 6 provid.es:
"The treasurer of state and Maturin L. Fisher of Clayton ccunty be and they; are hereby declared to be agents of
this state,. with full power to negotiate said loan, to sell and
transfer said bonds, and tc do all things necessary in the
premises."
Section

I I

provides:

"If such a course is deemed advisable lw the commissioners appointed in section 5 of this act, tl~e agents may,
en the \\Titten <Erection of said commissioners, or a majority of them, s.ell at private sale the said bonds, cr any
part thereof. in this state at their ncminal p:1r value, but
in no instance for less, except as h~reina.fter provided.
_-\nv s~le of the qicl tends made in tbc city c:f New York
mu~t he made in the following manner. to- wit : The said
<tgents 5ha11 gi,·e at least twenty daYs notice by aclYerti~
ing in the X CZL' York Daily Times, Daily• N C7l' York Tribune, Dady New York Journal of Commerce, or at least
t\yn of them, ancl Dailv Bosfton Atlas and Dailv Boston
Post. or at least one of ~them, and the Daily Chicago Tribtuu·, or other daily newspaper in Chicago, fixing the time
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and inviting sealed proposals for said loan, which shall be·
received and opened by them at the Metropolitan Bank in
said city, where it shall be their duty to keep or have kept
at all times before opening any bids, a copy of this act for
public inspection, with such other documents relating thereto as may be necessary. * * *"
'rhe provisions of section 2 above quoted give to the governor, auditor and treasurer of state the power to sign and perfect the bonds to be issued only as they were actually needed
fer negotiation. Under its provisions these officers were absolutely prohibited' from signing and perfecting any of the bonds
authorized by the act of the legislature, prior to the time that
such bonds were needed for negotiation, and then in such
amounts only as were required to meet the necessities of the
state.
They were further prohibited from signing and perfecting
any of said bonds until the agents were ready to receive them
in person for sale and negotiation as provided in the act.
By the provisions of section 5 of the board of commissioners, who were to have the general supervision of the sale and
negotiation cf the bonds, we:·e prohibited from causing any
portion thereof to be issued or sold, except as they were required
in their judgment to meet the wants arid necessities of the state.
Section I I prohibits the sale of any of said bonds, save
those sold at private sale in the state of Iowa, except upon
written sealed bich made therefor, received and opened at the
:Metropolitan Bank in the city of New York.
Construing the provisions of the act of the legislature
d May 28, I86I, which authorizes the issuance and sale of
what are kno,yn as the "war and defense bonds" of the state,
I am clearly of the opinion that no bond could be signed, perfected and issued under said act, so that the same became an
interest bearing obligation of the state, until such time as the
commissioners determined that the wants a1~d necessities of the
state required the same to be perfected for negotiation, and
then net until the agents of the state were ready to deliYer them
to the purchasers thereof.
'rhe clear intent of the legislature was that no bonds should
Le signed cr perfected, or become interest bearing obligations
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of the state, until a contract, either by the acceptance of a sealed
proposal or otherwise, was made by the agents of the state for
the sale and delivery of the bonds. That is, when the agents
of the state had made a contract, either to private parties with·
in the state, or by the acceptance of a sealed proposal for the
~ale and delivery of said bonds, then, and then only, were the
officers of the state permitted to sign and perfect such bonds,
and make them interest bearing obligations.
It is equally clear that it vvas the duty of the officers of the
state, when a contract for the sale of said bonds had been made
by the agents, to perfect the amount of the bonds to b~ negotiated and sold under such contract, and to make them interest
bearing obligations of the state in compliance with the provisions of chapter 16.
T~hat the officers of the state did their duty under these
provi~ions of the law, must be presumed.
It is therefore clear that no bond issued under the provisions. of chapter 16 of the laws of the special session of the
Eighth General Assembly, bore interest before it was delivered
to the agents of the state to be negotiated under the contract of
sale made by them; and it is' equally certain that all of the bonds
signed, perfected, issued and delivered under the provisions of
said act, bore interest from the clay on which they were delivered by the officers of the state to the agents, to be by them
delivered to the purchaser thereof under the contract of sale
previously made.
I am clear that no other construction can be put upon the
act as to when the l~onds issued thereunder began to bear interest. The intent of the legislature appears to me to be unmistakable.
In my opinion therefore interest should be computed upon
theE,e bonds from the time when the records of the state show
Lhey \Yere delivered to its agents for negotiation.
Respectfully submitted,
CHAS.

vV.

MULLAN,

A ttorney-Gcncral.
March 5,

1902.

To THE HoNORABLE ALBERT

B. CuMMINS,
Governor of I'mva.

38

REPORT OF THE ATTORNEY-GENERAL.

oF ITS ExisTENCE-It is held that
it is not necessary that the stock of a bank, organized
prior to the enactment of section 1865 of the code,
where the shares thereof are fifty dollars each, shall be
recalled and new shares of one hundred dollars each
issued to the stockholders.

STATE BANK-RENEWAL

SIR-Complying with your request of March 6th for an
cpinicn as to \vhether a state bank, organized prior to the enactment of s,ection 1865 of the code, which desires to renew its
corporate existence, must recall its stock which was issued m
:ohares of fifty dollars each and reissue such stock in shares of
one hundred dollars each, I beg to submit the follmving:
Section 1618 provides:
"Corporations for the construction of any work ot mternal improvement or for the transaction of business of
Efe inwrance, may form to endure fifty years: those for
other purposes not to exceed twenty years; but in either
case they may be renewed from time tc time for the same
or shorter periods, within three months before or after the
time fer the termjnation thereof, if a majority of the votes
cast at any regular election or special election called for
that purpose be in favcr of such renewal, and if those wishing such renewal will purchase the stock of these opposed
thereto at its real value."
The purpose of this statute is to permit corporations to
and exknd the time of their corporate existence, and to
continue their business vvithout interruption. vVhen a corporation has extended and renewed the time of its corporate existence as contemplat,ed in said section, it retains the same rights
and powers which it originally had, unless the same have been
added to or abriclged by the legislature.
1 enew

Section 1865 provides:
"The capital stock of state banks hereafter organized
shall be divided into shares of one hundred dollars each,
issued or acquired only upon full payment of the sum represented by them."
The prov-isions of this section apply only to state banks organized after it became a law. Its enactment did not affect
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banks organized and doing business under the previous statute.
Banks organized under the laws cf the state in force prior to
the enactment of section 186,5, which desire to renew and extend the time of their corporate existence, are not included
,,_·ithin the provisions of said section.
The renewal and extension of the time of the existence of
a bank under the provisions of section 1618 is not the organization of a corporation. Such corporation is already organized, in existence and transacting business under the authority
which it derives from the state. Its renewal under section r618
is the extension of the time during which such corporation, as
previously organized, is authorized to transact business. Such
extension does, not fall \vi thin the provisions of section r 865,
which relates to the organization of banks and not to extens:on of the time of corporate existence of banks organized prior
to the enactment of that section.
Under the previsions cf these statutes I am of the opinion
that it is not necessary that the stock of a bank organized prior
to the enactment of section r865, where the shares thereof were
fifty dollars each, shall be recalled and new shares of one hundred dollars ead). issued tc the stockholders. I think no such
proceeding was contemplated by the legislaJure and that it is
not required by the provisions of the code.
Respectfully submitted,
CHAS. \V. MULLAN,
A ttorne:y General.
l\Iarch r 5, 1902.

To

HoN. FRANK

F.

l\18RRL\M.

Auditor of State.
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INSURANCE-UNIFORM PoLICY KNowN AS IowA STANDARD
PoLICY-Constitutionality of the act of the legislature
providing 'for Iowa standard fire policy. It is held
that the proposed bill would be unconstitutional if
enacted into a law, for the reason that a standard
form of insurance policy, when so adopted, becomes
a part of the law of the state, and this proposed act is
an attempt by the legislature to delegate its lawmaking power to the auditor of state.
SIRs-Complying with your request for my op11110n as to
whether House file No. 356, being a bill to amend chapter four
( 4) of title IX ( 9) of the code, and providing for a uniform
policy or contract of fire insurance, to be known as the Iowa
Standard Policy, is constitutional, I submit the following:
The bill provides that the auditor of state shall prepare and
file in his office a printed form of a contract or policy of fire.
insurance, with such provisions, agreements or conditions as
may be endorsed thereon or added thereto, which shall conform
io the laws of Iowa, and shall form a part of such contract or
policy of insurance and be known as the Iowa Standard Policy.
The bill further provides that such form of policy shall,
as nearly as applicable, conform to the type and form of the
New York standard fire insurance policy, and that the auditor
may call upon the attorney general for such assistance as to him
may seem necessary in the preparation of such policy.
A standard form of insurance policy, when adopted by a
legislature, becomes a part of the law of the state, and as such
is a part of every contract of fire insurance entered into between fire insurance companies and individuals. The bill does
not set cut a form of policy ·vvhich is sought to be made a law
of the state. The power to formulate, determine and draft a
standard form of policy is attempted to be delegated by the
legislature to the auditor of state and the attorney general. The
question at once arises, Can the legislature delegate this power
to the auditor of state and the attorney-general?
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of the constitution of the state pro-

"The legislative authority of this state shall be vested in
a general assembly, which shall consist of a senate and
house of representatives. * * *"
It is a well settled principle of law that where the legislative authority of a state is vested in a general assembly, ,,.;hich
is the la\Y-making power of the state, such authority cannot, by
legislative enactment or otherwise, be delegated to any other
body or to individuals.
In State v. Weir, 33 Iowa, I 34, the supreme court of this
state held that the legislature has no pO\Yer to make the operation or r.epeal of a law dependent upon a vote of the people.
And the principle that the legislature cannot delegate its powers has been several times recognized by the courts of this state.
In I89I the legislature of the state of Pennsylvania enacted
a law to provide for a uniform contract or policy of insurance,
which provides that the insurance commissioner shall prepare
and file in his office a printed form in blank of fire insurance
policy, etc., to be known as the standard fire insurance policy.
which shall be used by fire insurance companies doing business
-in the state. The question of the constitutionality of such a
law arose in the case of O'Neil v. American Fire Insurance
Company, which is reported in 30 Atlantic Reporter, at page
243. The supreme court of Pennsylvania in passing upon the
question said :

"The act of 1891 is a delegation of legislative authority,
because: First. The act does not fix the terms and conditions of the policy, the use of which it commands. Second.
It delegates the power to prescribe the form of the policy
and the conditions and restrictions to be added to and made
a part of it, to a single incEvidual. Third. The appointee
clothed with this power is not named, but is designated
by his official title. He is the person who may happen to
be insurance commissioner when the time comes to prepare
the form for the standard policy for insurance against fire.
Fourth. The appointee is not required to report his work
to the body appointing him, but simply to file in his office
the form of policy he has devised. It does net become part
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of the statute in fact, is not recorded in the statute book
and no trace of it can be found among the records of
either branch of the legislature."
In discussing the legality of this act the supreme court of
that state says:
"The ef£,ect of our cases is to settle firmly the rule that
the law must be complete in all its terms and provisions
when it leaves the legislative branch of the goyernment,
and that nothing must te submitted to the judgment of the
electors or other appointee of the legislature, except an
option to become or not to become mbject to its requirements and penalties. * * * Our conclusion is that the
a.ct of 1891 is void because clearly unconstitutional."
In the same year the legislat111re of the state of \Visconsin
enacted a similar law empO\vering the insurance commissioner
to adopt a printed form in blank of a pclicy of fire insurance,
together with such conditions as may be endorsed thereon,
which, as nearly as the same can be made applicable, shall conform to the type ancl form of policy adopted by the state of
New York. The question of the constitutionality of such act
arose in the case cf Dowli11g zr. Lancashire Insurance Co/llpall)',
vvhich is reported in 65 ~orthwestern Reporter at page 738.
After discussing the questions of law involved, the \Yisconsin
court says.
"The result of all the cases on this subject is that a law
must be complete in all its terms and prcvi:oions when it
leaves the legislative branch of the government, and nothing must be left to the jnclgment of the electcrs or ether
appointee or cldegate of the legislature, so that in form and
substance it is a law in all its details in presenti, but which
may be left to take effect in futuro, if necessary, upcn the
.ascertainment of any prescribed fact or ev,ent. * * *
Conceding that the legislature might have adopted the New
York form' as an entirety by the use of general language,
it is evident that the proposed fcrm, to conform a' Pear
as can be to the form acloptecl in New York. involved a
duty equivalent to that of revision, which it cannot be coEtended could be clelegatecl, except subject to legislatiYe approval. \Vhile the commissioner within the discretion intrusted to him might have approximated, in a great degree,
to the policy which the legislature may have intenclecl, the
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objection, in view of the consideration stated, that it has
not received the legislative sanction, is necessarily fatal to
it. * * * For these reasons, we hold that the provision
author:zing the insurance ccmmissioner to prepare, approve
and adept a printed fcrm in blank of a contract or policy
of fire insurance, together with such provisions, agre~
ments or conditions as may be endorsed thereon or added
thereto, and form a part of such contract or policy, and
that such form shall, as near as the same can be made
applicabLe, conform to the type and form of the New York
standard fire insurance policy, so called and known, is unconstitutional and void."
In r889 the legislature of
a law which provided:

the state of Minnesota enacted

"The insurance commissioner shall prepare and file in his
office * * * a printed form, in blank, of a contract or
policy of fire insurance, together with such provisions,
agreements or conditions as may be endorsed thereon or
added thereto, and form a part of such contract or policy,
and such form, when so filed, shall be known and designated as the Minnesota standard policy."
The act further provided that such form ~hall. as near as
the same can be made applicable, conform to the type and form
of the New York standard fire insurance policy so called and
known.
The question of the constitutionality of this act arose m
Anderson v. Manchester Fire Insurance Company, which Is
rer;orted in 63 Northwestern Reporter, at page 241. The supreme court of Minnesota, in passing upon the legality of the
act, says:
"He (the insurance commissioner) vvas to pr.epare and
adopt a standard form, once for all, and when so adopted
it was to remain irrevocable until changed by subsequent
legislation. A clearer instance of an attempt to delegate
legislative power could hardly be suggested. It is a principle not questioned that, except when authorized by the
constitution, as in respect to municipalities, the legislature
cannot delegate legislative power; cannot confer on any
bcdy or person the pow.er to determine what shall be· the
law. The legislature alene must determine this. \Ve are
of the opinion that said chapter 2 r 7 is unccnstitutional and
void."
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The bill under consideration is identical in many of its provisions with the acts passed by the Pennsylvania, Vlisconsin
and Minnesota legislatures, and the ground upon which those
acts wer.e held unconstitutional and void, applies with equal force
to this bill. It is an attempt on the part of the legislature to
delegate to the auditor of state the po\ver to devise and determine what shall be a standard fire insurance policy in this state,
and when the same has been prepared and filed by him, it is
to become a part of the law of the state.
The bill does not attempt in general terms to adopt the New
York standard fire insurance policy and make it a standard
policy of this state, but specifically provides that the auditor of
state shall prepare and file in his office a printed form in blank
of a contract or policy of fire insurance, together with such
provisions, agreements or conditions as may be endorsed thereon
or added thereto, which shall conform to the laws of Iowa, and
iorm a part of such contract or policy of fire insurance, and
such form, when so filed, shall be known and designated as the
Iowa standard policy.
The bill further provides that the auditor of state shall, as
near as the same can be made applicable, conform to the type
and form of the New York standard fire insurance policy, so
called and known.
As is said by the J\11innesota court, a clearer case of an attempt by the legislature to delegate its law-making power, to
an individuaL can hardly be suggested; ancl I am cleariy of the
opinion that the proposed bill must by the courts of this state be
held unconstitutional and void, if enacted into a law.
Respectfully submitted,
CHAS. \V. Mm.LAN,
A ttorney-Gcncral.
Deo;; :Mr,i:oes. Im\a, .March 22. 1902.
To 2\IESSRS. \VrLSON, BLAKEMORE and CARDEN.
of the House Committee on Insurance.
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No. 8325 INTRODUCED IN CoNGRESs-As none of the lake beds were ever erroneously sold by the government, or erroneously located
by warrant or scrip, they cannot be affected in any
way by the law, and the rights of the state therein
will not be prejudiced by its passage.

SwAMP LAND GRANT-BILL

SIR-Complying with your request for an opm10n whether
the bill introduced by Mr. Lacey in the ho11se of representatives
of the United States congress, No. 8325, entitled "A bill to finally adjust the swamp land grants. and for other purposes," in
any wise affects meandered lake beds in the state of Iowa, I
submit the following-:
The bill in its terms provides that the proper officers of the
interior and treasury departments shall finally adjust and settle
the claims ~f any state: against the United States for all lands
which have been sold or located by w•arrant or scrip. which
were included in any grant of swamp and overflowed Ian'ds.
It applies to no lands in any state except those which have
been sold by the government, or located by warrant or scrip,
and included in any grant of swamp and o'verflowed lands. No
iands have ever been sold by the government, cr located by
warrant or scrip, which had not been previously surveyed by
the general government. The bke beds of the state were mean-·
clerecl and excluded from the government suney. No part of
the same has ever been sold or located by warrant or scrip,
hence the bill does not and cannot apply to such lake beds.
The bill further provides :
"In such settlement and adjustment such state shall,
upon filing proper relinquishment and waiver to the Janel
in place. or the surrender of S\Yamp land indemnity scrip
or certificates, where such scrip or certificates have been
is~ued, in the manner to be prescribed by the secretary of
the interior, be allowed, credited, and paid the purchase
money actually receiv.ed by the United States therefor, and
net more, and in no case to exceed one dollar and twentyfive cents per acre, for all cf such lands situated therein as
haYe been erroneously solcl, and indemnity in cash for all
those erroneously located by warrant or scrip therein."
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This clearly states the purpose of the bill, \vhich is to pay
the several states the value of the swamp lands, which had been
erroneously sold, or erroneously located by warrant or scrip,
11ncler the original government survey, at a price not exceeding
c•ne dollar and t\v.enty-five cents per acre. As none of the lake
beds were ever erroneously sold by the government, or en·oncously located by warrant or scrip, they cannot be affected in
any way by the bill. and the rights of the state therein will not
be prejudiced by its passage.
Respectfully submitted,
CHAS. \Y. MVLLAN,
A ttorncy-·'::cncral.
Des Moines, March 25, 1902.
To HoN. E. \V.

BACHMAN.

SuPERINTENDENT

OF

PuBLIC

INsTRUCTION-PowERS

oF-

Has authority to prescribe the conditions under which
county superintendents shall issue certificates, and to
prescribe the names and character of certificates-Has
authority to specify thA minimum age of applicants to
whom certificates may be issued. It is not a compliance with the law to permit an applicant to write
out an examination in the presence of the county
superintendent of one county and forward the same to
the county superintendent of another county for
examination.
SIR-Complying \\·ith your reflUest of April 21st as to the
llO\vers of the mper:ntenclent cf public instruction conferred by
statute, I submit the follO\ving opinion:
Section 2622 of the code provides:
"He (the superintendent of public instruction) shall be
charged with the general supervision of all the county
superintendents and the common schools of the state."
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Section 2735 provides:
"He (the county superintendent) shall at all times comply with the direction of the superintendent of public instruction in all matters \Yithin that officer's jurisdiction,
and serve as the organ of communication between him and
school township. district or independent district authorities, and transmit to them or the teachers thereof, all
blanks, circulars or other communications designed for
them.''

I.

It was the intention of the legislature in enacting these statutes to give to the superintendent of public instruction the general supervision over all schocl matter3 in the state, and to make
the county superintendent cf schools in each county the means
whereby the rulings and acts of the superintendent of public
instruction are conveyed to or communicated to the. persons
within the county.
Under the pmver so conferred by the legislature, the supei·inte:ndent of public instruction has authority to prescribe the conditions under which county superintendents shall issue certificates to applicants therefor, and to prescribe the names ancl
character of the certificates to be is"ued l~y the county superin-temlents.
I think it is also within the pmYer of the superintendent of
public instruction to specify the minimum age of applicants to
whom certificates may be issued by county superintendents.
It \Yas clearly the intention of the legislature in framing the
~chuol law that every applicant for a certificate should appear in
]X'•-~·on Lefcre the 'county superintendent to whom application
is made fer a certificate, and submit to an examinaticn by him
and in his presence. It is not, in my opinion, a compliance with
the la\\· to permit an applicant to write out an examination in
the presence of the county superintendent of one county. and
forward the same to the county superintendent of another
county for examination, with the request that a certificate be
issued to the applicant if entitled thereto. There are many rea~ons \Yhich will readily suggest themselYes why an applicant
shonlcl appear in person !Jefore the county superintendent from
whcm a certificate to teach a puUic schcol is asked; ancl tlqis
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was contemplated by the legislature in prescribing the examinations to \vhich applicants ar,e required to submit before receiving a certificate to teach.
Respectfully submitted,
CHAS. 'vV. MULLAN,
Attorney-General .
.-\prJ 28, 1902.
HoN. R. C. BARRETT,
Superintendent of Public Instruction.

BANKS-CAPITAL STocK THEREOF INVESTED IN GovERNMENT
BoNDS-TAXATION-It is held that state and savings
banks and loan and trust companies cannot deduct the
amount of their capital invested in government bonds
from assessment made upon the shares of stock ofE~uch
associations.
SrR-I am in receipt of your favor of the 29th ult. enclosing
a letter of Mr. S. B. Reed, county attorney of Black Hawk
county, and requesting my opinion as to whether the amount
of the capital stock of a bank which is invested in goYernment
bonds can be deducted from the assessable value of the shares of
stock of such bank when the value of such shares is asses~,ed to
shareholders or to the bank.
Section r 322 cf the code provides :
"Shares of stock of national banks shall be assessed to
the individual shareholders at the place where the bank is
located. Shares of stock of state and savings banks and
lean and trust companies shall be assessed to such
banks and loan and trust companies and not to the individual stockholders."
It is also prcvicled in such section that the officers of national
banks shall furnish the assessor with a list of all the stockholders
and the number cf shares owned by each. and the assessor shall
list to each stockholder, under the heacl of corporation stock, the
lotal value of such shares. The section further provides the
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manner and method by which the assessor shall arnve at the
value of the shares so listed by him.
The question to be determined is whether the shareholders
of the stock so listed and assessed can have the value of the
amount of the capital stock of the bank, which is invested in
government bonds, deducted from the value of the stock ascertained by the assessor it1 the manner pr~vicled in section I 322.
The question as to whether a national bank has the right to
deduct the amount of its capital invested in government bm1ds
from the value of its shares of stock when such shares are assessed to the stockholders, first arose in the case of Van Allen
v. Assessors} 3 \Vallace, 573· Mr. Justice Nelson in delivering
the opinion of the court in that case, said:
"The main and important question involved, and the one
\Vhich has been argued at length and with eminent ability.
is whether the state possesses the power to authorize the
taxation of the shares of these national banks in the hands
of stockholders whose capital is wholly invested in stock
and bonds of the United States?
"The court are of the opinion that this power is possessed by the state, and that it is clue to the several cases
which have been so fully and satisfactorily argued Lcfore
us at this term, as well as to the public interest involved.
that the question should be finally disposed of. * * *
"The suggestion is, that it is a tax by the state upon the
bonds of the government which constitute the capital of the
bank, and which this court has therefore decided to be illegal. But this suggestion is scarcely well founded. * * *
The tax is the condition for the new rights and privileges
conferred upon these associations.
"But, in adcliticn to this view, the tax on the shares is
not a. tax on the capital of the bank. The corporation is
the legal owner of all the property of the bank, r,eal and
personal, and within the powers conferred upon it by the
"charter. and for the purposes for which it was created. can
deal with the corporate property as absolutely as a private
individual can deal \Yitb his own. * * *
"The interest of the shareholder entitles him to participate :n the net profits earned by the bank in the employment
of its capital. during the existence of its charter, in propo•4
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tion to the number of his shares; and, upon its dissolution
or termination, to his proportion of the property that may
remain of the corporation aft.er the payment of its debts.
This is a distinct independent interest or property, held by
the shareholder like any other property that may belong
to him. Now. it is this interest which the act of congress
has left sul~ ject to taxation by the states, nncler the limitations prescribed."
·
The principle thus enunciated by ~Ir. Justice Nelso,n has since
been reaffirmed by the supreme ccurt of the United States and
foliO\Yecl by subsequent decis,ions.
In First 1Vational Ban!~:
cuit Court), it is said:

7:'.

Fam•ell,

IO

Bissell,

270

(G. S. Cir-

"This is a l:ill filed by the plaint:ff to restrain by injunction the collection of a tax by the defendant, for the reason,
as alleged, that this provision of the statute has been violated by the assessment of the shares cf stock of the plaintiff in this case. It is stated in the bill that n1) allowance
was made by the assessors for the amount of capital and
surplus invested in government bonds. This is answered,
shewing that such allowance need nc t he made, by the case
of Van Allel! 7:'. Assessors, and the case of People 7:'. Com,missioners, 4 \Yall., 244."
In Exchange "\Tationa/ Bank
1s said:

7'.

J11liller, 19 Feel. Rep., 379. it

"Unless the taxation on the ~hares in national banks is
indirectly a tax en the property of the ban:.::, there is no
discrimination in favcr of the indiYidual banker, and the
unincorporated bank. But in Van Allen <'. Assessors, 3
\\'all., 573, the ~upreme court of the t:'nitecl States decided
that a tax on the shares is not a tax on the capital of the
bank. They state as a familiar law that the corporation is
the legal owner of all the property of the bank, real and
personal, and that the interest of the shareholder is a distinct independent interest or property, held by the shareholder like any other property that Eny belong- to him.
ancl that it is this interest which the act of congress has
left ·subject to taxaticn by the states. Chief Justice Chase
for himself and associates, Justices \Vayne and Swayne, in
a dissenting opinion argued \vith great power that taxation
on shares in national banks. without refer.ence to the
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amount of their capital invested in bonds of the United
States. was actual, though indirect, taxation of the bonds.
but the holding of the majority of the court \vas affirmed
in People v. Commissioners, 4 \Vall., 244. and has since
remained as settled law. So that the cEssenting opinion of
the Chief Justice only strengthens the authority of Van
Allen £). Assessors."
Gncler these decisions it is clear that the stock of a national
bank may be assessed to the holder thereof as provided by section 1322 of the code, and that neither the shareholder nor the
hank is entitled to have the amount of the capital stock of the
bank invested in gov,ernment bonds deducted from the value of
the shares so assessed. All that is required is that the shares
of stock of a national bank so assessed to the shareholders shall
not l:e assessed and taxed at a g-reater rate than is assessed upon
other moneyed capital in the hands of individuals of such state;
and that the tax so imposed under the la\vs of the state upon the
shares of national bank associations shall not exceed the rate
imposed upon the shares of banl.;:s organized under the authority of the state where such national bank is located.
Under the provisions of section 1322, the shares of state and
savings banks and loan .and trust companies must be assessed to
the bank or company, and the questions arise:
First-Does the provision of the statute, under \vhich the
shares of state and savings banks are assessed in a different manner from those of national banking associations, discriminate
against national banks, ancl in favor of state and savings banks
and loan ancl tru~t companies. in such manner that the shares
of national bankin?; associations are assessed and taxed at a rate
exceeding that imposed upon the shares of state and savings
banks and loan and trust companies. contrary to the provisions
of the act of congress?
Second-Is the assessment of the sha:r~s of state and savings
banks ancl loan and trust companies under the statute, an assessment of their capital stcck \Yhich entitles them to deduct
therefrom the amount invested in government bonds?
The prm·isions of the present statute, relating to the assessment of shares of state and c.avings banks and loan and trust
co~11panies, were enacted by the T,venty-third General Assembly
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as section I of chapter 39 thereof. This statute came before
the supreme ccurt of the state for construction in Primghar
State Bank v. Reri,ck, 96 Iowa, 238. It was there claimed that
the act was invalid because in Yiolation of the constitution of
the state in that it made an unjust discrimination in the taxation of shares of banking associations. In that case Mr. Justice
Robinson, \\Titing the opinion cf the court, said:
"The fact that national banks and banks organized under the general incorporation laws of this state transact
similar kinds of business does not show that they
must Le taxed accm-ding t l j the same plan. National banks
are organized and exist by virtue of ::tc•s cf cungress. They
are instruments of the general goYernment, designed to aid
it in the administration of a branch of the public service.
* * * They are subject to regulaticr:s and limitations of power which have no application to state banks,
and constitute a class of corporations \\"hich may be properly subjected to a plan of taxation diffc:rent from that
applied to state banks. The latter constitute another class,
with distinct powers and privileges, and subject to diff.erent
restrictions, and may properly be 'subject to a plan of • taxation applicable only to that and similar classes. * * *
In the case of Hubbard v. Board, 23 Iowa. 143. a distinction based upon Van Allen 'ZJ. Assessors, 3 \Vall., ,173, hc>tween taxing the capital stock and the shares of the capital
stock and the shares of a bank was recognized,
but :t cannot with any justice Le saicl that inequality of taxation results from taxing the shares separately to their owner and taxing them collectively to the
bank. The aggregate capital of an incorporated bank is
Yirtually owned by its stockholders, a•1d each share represents a definite part cf the whole. Therefore. the ag-gTegate of the taxes levied upon the ~eparate shares would be
the same as those levied tlpon the separate shares taken
together, or upon the capital stock."
In Dm•enport Yational Bank ·u. Boord of Equoii:::ation. 6.~
Iowa, I 40. a similar questicn was presentect to the supreme
court of the stat-e. encler the statute then in force the capital
stock cf state and savings banks was assessed directly to the
bank. and the shares of stock of national hanks were assessed
to the shareholclers. It was claimed by the Davenport N ationaJ
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Bank that this statute unjustly discriminated against the assessment of the stock of national banks and was in conflict with
the act of congress permitting the same to be assessed by state
authorities.
The point wa5 there made that a stctte or savings bank might
invest its capital in non-taxahlr: government bonds, and deduct
the amount so invested from 1he value of its capital stock subject to assessment, and that the statute directing the shares of
stock of national banks to be assessed by the individual stockholders did not permit the capital of national banks inv,ested in
government bonds to be deducted from the assessed value Df
the stock; and for that reason the statute discriminated against
the assessment of shares of national banks, and permitted an
assessment thereof at a rate greater than that imposed upon
the shares of state and savings banks.
T:he state court held that although state and savings' banks
might deduct the amount of their capital invested in government bonds from the assessable value of their property, such
fact did not make such a discrimination between banks of that
class and national banks as to render the law invalid. The case
was taken from the state court to the United States court upon
a writ of error. and the decision of the state court was sus-tained. 123 U. S., 84. Mr. Justice Miller, delivering the
opinion of the court, said :

"It has never been held by this court that the states should
abandon systems of taxation of their own banks, or of
money in the hands of their other corporations, which they
may think the most wise and efficient modes of taxing their
own corporate organizations, in order to make that taxation conform to the system of taxing the national banks
upon the shares of their stock in the hands of their owners.
All that has ever been held to be necessary is, that the system of state taxation of its own citizens, of its own banks,
and of its own corporations shall net work a discrimina-·
tion unfavorable to the holders of the shares of the national
banks. Nor does the act of congress require anything
more than this; neither its language nor its purpose can
be construed to go any farther. \Vithin these limits. the
manner of assessing and collecting all taxes by the states
is uncontrolled by the act of congress.
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"In the ca~e before us the same rate per cent is assessed
upon the capital of the savings banks as upon the shares of
the national Lanks. 1t does net satisfactorily appear trum
anything fcund in this record that this tax upon the 111011eyed capital of the saving-s banks is not as great as that
upon the shares of stock in the national banks. It is not
nece~sary nor a probable inference from anything in this
~:ystem of taxation that it should be so, and it is not shown
by any actual facts in the record that it is so. If then
neither the necessary, usual or probable effect of the system
of assessment discriminates in favor of the savings banks
against the national banks upon the face of the statute,
nor any evidence given of the intention of the legislature to
make such a discrimination, nor any proof that it works
an actual and material discrimination, it is not a case for
this court to hold the statute unconstitutional."
The statute which was upheld by the courts provided for the
assessment of the capital stock of state and savings banks, an(~
dearly gave them the right to deduct therefrom the amount
invested in government bonds.
Under the present statute the capital stock of these institlltions cannot be assessed. The assessment must be made upon
the shares of the capital stcck owned by the shareholders. Ii
the method of assessment provided for by the former statute
was not such a discrimination as to make the law invalid, it is
clear that no such (Escrimination exists in the present statute.
It is true that in enacting the present statute the clause, "but
not at a greater rate than is assessed on other moneyed capitai
in the hands of individuals," was omitted. Such omission cannot, however, in any wise affect the validity of the statute if the
provisions thereof do not in fact discriminate in favor of state
and savings banks and against the taxing of the shares of national banking associations. ~either the necessary, usual nor
probable effect of the system of assessment under the present
E,tatute discriminates in favor of state and savings banks and
against national banking associations, and no evidence of the
intention of the legislature to make such a discrimination appears from the provisions of the statute.
The question, whether a statute discriminates in favor of state
banks ancl against nat:onal banks, must be determined fn1~11
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the provisions providing for the method of a~sessment; and 3.
statute might be clearly invalid because of such discrimination
and yet contain the clause incorporated in the former statute.
Vnder the present statute, the shares d all banking associ~!
tions in the state are to be assessed at twenty-f1ve per cent of
their actual value. Upon such assessmc:1t the amount of the
tax levied is laid equally on all. There can be no discrimination.
Each equally bears its just proportion of the burden of taxation,
<mel no more.
Under the authority of the cases cited and the principles of
l<>.w enunciated thereby, I am clearly of the opinion that the
present statute, ·which provides the manner of assessing the
stock of national bank associations and state and savings banks
and loan and trust companies, is valid, and that national banking associations are not entitled to deduct the amount cf their
capital invested in government bonds from the assessment of
their shares of stock.
The question whether state and saYings banks and loan and
trust companies are entitled to deduct the amount of their capital invested in government bonds is net of so easy solution.
It can be urged with considerable force that the assessment
of the shar,es of stock of these institutions to the banks and trust
companies, is in fact an asse~sment of their capital stock, and
that they have the right. therefore, to deduct from such assessment the amount invested in government bonds. I think, howeyer, upon a careful consideration cf the c1uestion the conclusion
must be reached that the assessment of the ·shares of these institutions is not an assessment of tbei~· capital stock.
The capital stock is owned by the corporation; the shares are
owned by the stockholders. Each cx:sts as a class of distinct
and independent property. The value of the shares de!lend&
npon the earning capacity of the corporation and may greatly
exceed the amount of the capital stock. \Vhile the capital stock
of a cank is an important element in the Yalue of its shares, it
is not the only element of such value. "Cncler the charter of a
corporation, the stockholder enjoys rights ancl privileges which
are independent of the value of the capital stock of the bank.
2nd a tax upon the shares is but a tax upon the enjoyment of
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such new uses and privileges conferred by the charter of the
association.
The corporation is the legal owner of all of the property of
the bank, real and personal, and, within the powers conferred
upon it by the charter, and for the purpose for which it was
created, can deal with the corporate property as absolutely as :1
private individual can deal with his own. The shares of stock
are not the property of the corporation. They are owned Ly the
shareholders. The interest o£ the shareholder entitles him to
participate in the net profits earned by the bank, and upon its
dissolution or termination, to his proportion of the property that
may remain after the debts of the corporation are paid. This is
a distinct, independent interest or property held by the share
holder, and it is competent fur the legislature tc provide that a
tax shall be levied upon such interest or property in lieu
of any other tax upon the property owned by the corporation.
V a1n Allen v. AssesS01'S1 supra.
In Prinz ghar State Bank v. Rcrick, supra, it is said:
"But as the capital of a state bank is really owned by the
stockholders, ancl is reduced by the amount paid for taxes.
its value is reduced by a sum equal to that paid, and the
shareholders do in effect pay the taxes."
This view is fully sustained in the recent case of Cle'l'Cland
Trust Company 'l'. Lander., reported in the advance sheets of
the United States Supreme Court Reports, vclume 9, 394· It is
there said :

" * * * the contention is that the tax on the
shares, ·being equivalent to a tax on the property of the
Trust Company, there mmt be deducted from the value of
the shares, that portion of the capital of the company mvested in United States bonds.
"The answer to the contention is obvious and may be
brief. The contention destroys the separate individuality
recognized, as we have seen, by this court of the Trust
Company and its shareholders, and ~eeks to nullify one
provision of the revised st::ttutes of the United States. by
another between which there is no want of harmony. And
what the constitution of the state of Oh:o, or what the
statutes of the state r,equire. as tc taxation, must be left
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to be decided by the supreme court of the state; and
whether that court has decided logically or illogically that
a tax authorized by the laws of the United States on the
shares of the company satisfies the constitution of the
state as a tax on the corporation, is not open to our review
or objection. The manner of taxation being legal under
the statutes of the United States, its effect cannot be complained of in the federal tribunals."
The distinction made in the cases cited, between the capital
i'tock of a bank and its shares of stock owned by its shareholders, appears to me to be logical and sound. They exist
as independent and distinct properties. Each is subject to tax.ation as may be det,ermined by the legislature of the state. The
levying of a tax upon one is not the taxation of the other.
Upon a careful consideration of the question, I am therefore
of the opinion that state and savings banks and loan and trust
·companies cannot deduct the amount of their capital invested in
government bonds from an assessment made upon the shares
of stock of such associations.
Respectfully submitted,
CHAS. \V. MULLAN,

Attorney-General.
May
RoN.

I, 1902.

F. F.

MERRIAM 1

Auditor of State.
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INsURANCE CoMPANIEs-PLACE WHERE AcTION CAN BE CoM-

78Constitutionality of. It is held that the above bill is.
unconstitutional and in valid under the fourteenth
amendment of the Constitution of the United States
and section 1 of article 1 of the constitution of the
state of Iowa, for the reason that it arbitrarily attempts
a classification of corporations as to property owned
and held by them which does not naturally exist, and
is not framed so as to extend to and embrace equally
all persons who are or may be in like situation, and
abridges the right of such corporations to sell and
transfer property legally held by them under the law
of the state.
MENCED uPoN PROMISSORY NOTES- House File No.

SIR-Complying \vith your request, I herewith submit a brief
as to the constitutionality of House file No. 78, relating to the
place whcre action can be commenced upon promissory notes
macle to insurance companies.
At the outset of th:s question t\yo fundamental propositions
are presented:
First-That corporaticns are persons within the provisions
of the fourteenth amendment of the Constitution of the United
States, and that the rights and securities guaranteed to perwns
by that instrument cannot be clisregardecl in respect to these
artificial entities, any mere than they can be in respect to the
individuals who are the equitable ow·ners of the property belonging to such corporations.
A state has no more pO\Yer tc deny corporations equal protection of the law than it has to deny such protection to individual citizens.
Santa Clara Co. ''· S. Pac. R. Co.> u8 U. S., 394;
Pembina Mining Co. z•. Pa.> 125 U. S., 181;
Mo. Pac. R. Co. v. 1Hackey, 127 U. S., 205;
M. (C: St. L. R. Co. ·u. Bcclm.:ith> 129 U. S., 26;
Charlotte & Columbia R. Co. ·u. c,;bbs> I42 u. S., .

386;
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Cm•ington ((; Lexi11gton T. Co.

~·.

Sa11{ord, 164 U.

S., 578;
Gulf. Col. c0 Santa Fe R. Co.
150.

~·.

Ellis, 165 U. S.,

Second-All classification for legislatiye purposes must have
some reasonable basis upon which to stand. It must always rest
upon some difference which bears a reasonable ancl just relation
to the act in respect to which the class:fication is proposed, and
can never be made arbitrarily and \Yithout such basis.
The differences which will suppcrt class legislation must be
"uch as in the nature of things to furnish a reasonable basis for
o-eparate laws and regulations.
Gulf, Col. d': Santa Fe Ry. ~·. Ellis, 165 U. S.,
State v. Loomis, 1 I 5 Mo., 307;
Vanza.nt v. Wa:ddel, 2 Yerger, 26o;
Dz~b1·ell v. Morris' Heirs, 15 S. W., 87;
Bell's Gap Ry. Co. v. Pa., I34 U. S., 232;
Nichols 'l'. Walter, 37 Minn .. 262;
Johnson v. Ry. Co., 43 Minn., 222;
Sutton v. State. 96 Tenn., 696;
State v. Garbrosl<i, I I I Iowa. 496.

I
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In Vanzant v. Waddcl, supra, it is said:
"Every partial or private law \vhich directly proposes to
destroy or affect incliv:dual rights, or does the same thing
by affording remedies leading to similar consequences, is
unconstitutional and voicl. vVere this otherwise, oclious
individuals and corporate boclies would be gcvernecl by one
rule. and the mass of commtm:ty \Yho make the law, by
another."
In Dibrell 1•. ]11 orris' H e1~rs, supra, it is said :
"\Ve ccnclnde upon a revie,,· of the cases referred to
above. that whether a statute be public or private. general
cr special. in form. if it attempts to create distinctions. ancl
classifications bet\yeen c:tizens cf this state. the basis of
such classification must be natural and not arbitrary."
In Bell's Gap Ry. Co. v. Pennsylvania, it is said:
"All 'uch regulations. ami those of like character, so
long as they proceed \Yithin reao:onable limits and general
usage. are within the discret:on of the state legislature, or
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the people of the state framing their constitution. But
clear and hostile discriminations against particular persons
and classes, especially such as are of an unusual character,
unknown to the principles of our government, might be
obnoxious to the constitutional prohibition."

in ':;ulf, Colorado & Santa Fe Ry. Co. v. Ellis, it is said:
"Indeed, the statute arbitrarily singles out one class of
debtors and punishes it for a failure to perform certain
duties-duties which are ,equally obligatory upon all
debtors; a punishment not visited by reason of the failure
to comply with any proper police regulations, or for the
protection of the laboring classes or to prevent litigation
about trifling matters, or in consequence of any special
corporate privileges bestowed by the state. Unless the legislature may arbitrarily select one corporation cr one class
of corporations, one individual or one class of individuals,
and visit a penalty upon them \vhich is net imJ~osecl upon
others guilty of like delinquency, this statute cannot be sustained.
"But arbitrary selection can never be justified by calling
it classification. The equal protection demanded by the
fourteenth amendment forbids this. No language is more
worthy of frequent and thoughtful consideration than these
words of Mr. Justice Matthews, speaking fer this comt, in
Yick Wo v. Hopkins, II8 U. S., 356: '\i\Then we consider
the nature and the theory of our institutions of government, the principles upon which they are supposed to rest,
and review the history of their development, we are constrained to conclude that they do not mean to leave room
for the play and action of purely personal and arbitrary
power.' "
In State v. Hammer, 42 N. ]. Lavv, 439. it is said:
"The true principle requires something more than a designation by characteristic5 such as will sene to classify.
for the characteristics which thu5 serve as a basis of classification must be of such a nature as to mark the objects
so designated as peculiarly requiring exclusiye legislation.
There must be a substantial distinction. having reference to
the subject matter of the proposed legislation, between the
objects or places embraced in such legislation and the ohjects and places excluded. The marks of distinction on
\Vhich the classification is fcunc!ed must be such, in the na-
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ture of things, as will in some reasonable degree, at least,
account for or justify the restriction of the legislat:on."
In Sutton ·u. State, 96 Tenn., 696, the rule is tersely stated:.
"First, it must be so formed as to extend to and embrace equally all persons who are or may be in the like
situation or circumstances; and, secondly, the classification
must be natural and reasonable, and not arbitrary or capricious."
Many ether extracts from the opinions of the highest courts
in the country might be given holding the same doctrine, but it
is not deemed necessary a:s the rule contended for has been
adopted by our own supreme court in the case of State ·u. Garbroski, in which the entire question is ably discussed in the
opinion of the court.
The bill under consideration provides that no action shall Lc
brought by the receiver or assigns of any company, or any assignee or enclor:see of such company, receiver or assignee, against
a resident of this state, on any obligation or contract for payment of money due from the insured on contracts of insurance
at a place other than in the county where the defendant resicles.
By the provisions of this act one class of corporations is singled out and prohibited from transferring contracts which they
may hold for the payment of money. It is a well known
fact that corporations, organized for the putpose of insuring
property and lives, in many cases accept from the person whon,
they insure, negotiable promissory notes for the premiums
agreecl to be paid by the insured. The obligation of the company to pay the loss of the insnred, if any cccurs, is a good co'·,_
sicleration for the executicn and delivery of such promisson·
cbligations; and the making ancl delivery of such notes on .the
other hand is equally a good consideration for the obligation
of the company to pay to the insured his loss, if any occurs.
In the hands of the insurance company these are valid obligations, and a part of the property ancl assets of the company. If
they contain 1. provision that action may be brought against the
msured at the place where the home office of the company is
located, such provision is a valid contract, binding upon the
maker of the obligation, and in the practical carrying on of the
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L1usiness of insurance increases the commercial value of the obligation.
If the bill under consideration should become a law, the insurance company holding notes which, by their terms, \vere payable at the heme of-fice of the company, would be absolutely
prohibited from transferring or assigning the entire contract
to any other person. That is, if it should be deemed necessary
tc the best interests of an insurance company to sell and transfer
a part of its assets, consisting of :such prom:ssory notes, for the
purpose of meeting its loss.es and liabilities, such contracts in
the hands of an assignee of the company would, under the provisions of the bill, become a different contract than the same instrument was in the hands of the original holder.
The right to sell and transfer the property of insurance corporations is sought to be abridged by the provisions of the act.
The contract as originally entered into between the insured and
the insurer is attempted to be modified, altered, changed and
abridged by the transfer of such contract by the orig:nal holder
thereof.
The right to possess property, to sell and alienate the same,
to make contracts in regard thereto, to enter into contracts for
the payment of money, CJnd to sell, assign and transfer the same,
has always been held an indefeasible right. in the exercise of
which every person is protected under the provisions cf the constitution.

Jones

'i:'.

Grca1t Southcr/l Hotel Co., 79 Feel. Rep ..

481.

In Strat'ton Claima/lts v. ltf orris, 89 Tenn., 497, it is said:
"\Vhen the constitution of this state \vas framed, the
right to mvn, to hold, to enjoy, to alien, to devise and to
transmit property by inheritance. was enjoyed to the fullness and perfecticn of absolute right, and one of the objects cf the constitution \vas to protect and preserve this
right. To take from property its chief element of value, and
to deny the citizen the rig-ht to use and transfer it in any
proper aml legitimate methcd, is as much depriving him of
his property as if the property itself was taken."
If the legislature had undertaken to prohibit insurance corporations, and persons for whom insurance contracts are made,
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from providing that promissory notes given for insurance
premiums should not be made payable at the home office cf the
insurance company, it might be well said that such act of the
ligislature would be void, for the reason that it interfered with
the lil~erty of contract. Such contracts are now la \dully executed between the insurer and the insured, and when so executed
,,nd delivered become the property of the insurer, and the right
uf the insurance company to enjoy, transfer, sell and dispose of
such contracts, and confer upon its assignee the same rights
with the insurance company held before the transfer, is in my
judgment as much a part of the liberty of contract, guaranteed
to every person under the constitution. as is the right to orig-inally take such promissory notes.
The right to own property. to be protected in the right use
thereof, and to enjoy. exchange, transfer or transmit it, can 110t
l~e taken from the citizen by arbitrary enactment of the legislature.
"To forbid an incliviclual or a class the right to the acqu;sition or enjoyment of property in such manner a~: should
be permitted to a community at large. would be to clcp·i,·e
them cf liber.ty in particulars of primary importance to
their pursuit of happiness."
Cooley on Constitutional Limitations, 6th eel .. 48.:)..
"And these who should claim_a right to do so ought to
be able to show a specific authority theref(Jr, instead of
calling upon others to show ho\v and \Yhere the authority
is negatived." Ibid.
l\o valid reason can be given \Yhy a pr:m1issory note, executed
and delivered in consideration cf a contract of insurance. shoulc!
not stand upon the same footing, so far as the right of the
holder to transfer the same is concerned, as a note given for
any commodity or fer any ether valid consideration.
The act of the legislature attempts to create a distinction and
classification bet\Yeen one class of corporations and other persons within the state, \vhich c1oes not exist naturally. cr furnish
a reasonable basis for separate la\YS and regulations. The classification is unnatural and arbitrary, as there exists no substantial distinction between promissory obligations and other prop-
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erty held by an insurance company, and obligations and property
held by other corporations within the state.
For the reason that the act thus arb:trarily attempts a classification of corporations as to property owned ancl held by them,
which does not naturally exist, and is not framed so as to extend
to and embrace equally all persons who are or may be in like
situation, and abridges the right of such corporations to sell and
transfer property legally held by them under the law of the
state, the act is, in my opinion, invalid under the fourteenth
· amendment of the Constitution of the United States, and section I of article I of the constitution cf the state of Iowa.
Respectfully submitted,
CuAS. \V. MuLLAN,
A ttonze:y-'Jcncral.
May 7, I902.

To THE

Ho~oRABLE

A. B. CuMMINS,
Go·vernor of Iowa.

SHIPMENT OF GRAIN WITHIN THE STATE-A shipment of
grain from one point within the st.ate to another point
within the state is not an interstate transaction, and
the state board of railway commissioners has full power
in the premises.
SIRS-I am in receipt of your favor of the 7th inst. asking
my opinion as to whether a shipment of grain from a point in
the state of Iowa on one line of railway, to Council Bluffs, another point within the state, there to be taken by the consignor
and by him reshipped to some other point without the state of
Iowa, falls within the interstate commerce, or \Yhether it is
the transportation of property by a common carrier wholly
within the state, and therefore subject to the jurisdiction of the
board of railroad commissioners of the state. In reply I submit the following opinion:
The case as stated by your secretary, and as I understand it,
is this:
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The A. A. Berry Seed Company of Clarinda, Iowa, have seed
cern in the possession of their agent at Sloan, Iowa. They desire to ship this corn from Sloan, Iowa, to Council Bluffs,
Iowa, over the Chicago & North-\;vestern Railway, and have
applied for cars for that purpose, which have been refused on
the ground that the transportation from Sloan to Council Bluffs
constitutes only a part of the carriage of the corn, as it is designed to be shipped to points beyond the state, the purpose of
the Berry Seed Company being to biil the corn from Sloan to
Council Bluffs, and there have the same delivered to them to
be afterward reshipped by them to its destination over another
line of railway.
I am clearly of the opinion that the contention of the Chicago
& N crth-Western Railway can not be maintained. The case
dces not fail within the class which ha.s been declared by the
courts to be interstate commeroe.
It is unquestionably true that where goods are delivered to
a common carrier which only transports the same within the
limits of a state, and then deliv,ers them to anotller common carrier for transportation to a point beyond the state line, the transportation by the first carrier is interstate commerce, although
it does not take the goods beyond the limits of the state. This
was held in the leading case of The Daniel Ball, IO Wail., 557,
and the principle announced therein has since been closely adhered to by subsequent decisions; but in all the cases where
such transportation wholly within the state has been held to be
interstate commerce, the goods cr property delivered to the
carrier within the state was designed to be transported by the
and delivered to another common carrier to be transported beyond the state, without again coming into the possession of the
consignor before delivery to the consignee.
In the case under consideration the property is to be delivered
to a common carrier at a point within the state, and by it conveyed to another point within the state, <.:ncl there delivered to
the coqsignor. \Vhen it is so delivered the consignor is at libel ty to deliver it to another common carrier to be transported
beyond the state, or to make such ether disposition thereof as
he may see fit. So far as the first common carrier is concerned,
5
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its entire responsibility ceases when it delivers the goods to the
consig:nor at the place of destination within the state; and so
far as such carrier is concerned it is purely a transaction wholly
within the state and does· not come within the rules of interstate
commerce.
No reascn can be assigned why a common carrier should refuse to accept goods or property tendered to it for transportation between two points within the state, because the owner
thereof to whom such property is to be delivered at the destination within the state, intends to reship the same over the line of
some other common carrier to a point without the state. The
transaction, so far as the original carrier \s concerned, begins
and ends within the state, and is therefore not only not \Yithin
the rules of interstate commerce, but is within the rules and
regulations of the state board of railroad commissioners.
If the A. A. Berry Seed Company wishes to ship its corn at
Sloan to Council Bluffs for distribution to other points outside
of the state. it has the absolute right to do so, and the North\Yestern Railway Company must furnish it cars and facilities
for such shipment; and so far as that company is concerned, it
is wholly immaterial what disposition the seed company makes
of the property after it is delivered to them at Council Bluffs.
It is not an interstate transaction, and the state board of railv.;ay commissioners has full power in the premises.
Respectfully submitted,
CHAS. W. Mr:r.LAX,
A ttom<'y-General.
May 13, 1902.
To THE ST.\TE BoARD oF RAILROAD

CoMMISSIONJtRs.
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BoARD OF CoNTROL--TEACHERs EMPLOYED IN THE ScHOOL

is held
that the state is liable for whatever damages the
teachers may sustain by reason of its inability to
furnish the facilities necessary to carry out contracts.
Such damage cannot exceed the amount of the salary
agreed to be paid, and it may be less thau. that amount.
FOR DEAF AND DuMB--CoMPENSATION OF-It

SIRs -In compliance with your request of the J2th inst., asking my opinion as to whether the beard of control should pay
the teachers "·ho w,ere employed in the School for the Deaf at
Council Bluffs for the entire period for which they contracted
to teach, I submit the follo\ving opinion:
Since the receipt of your request I have received from Superintendent Rothert certified copies of the request of the superintendent of the school for an application by the teacher for a position therein, the application made by the teacher, and the acceptance thereof by the superintendent. Each of these contains
a provision that if the application is accepted, the request, appliication and acceptance shall be construed to be a contract. Such
provision is perhaps surplusage, as the application and acceptance clearly amount to a written contract between the agent of
the state upon the one part, and the teacher upon the other,
whereby the superintendent of the school acting for the state
agrees to employ the teacher for the term named in the application and acceptance, and to pay the salary therein specified; and
the teacher, upon the other part, agrees that she will teach in
the instjtution, and perform the duties required as such teacher,
for the term named in the contract in consideration of the payment of the salary specified, sickness, death 'or dismissal alone
preventing.
Such a contract is not, in my opinion, prohibited by the provisions of sections 34 and 37 of chapter r r8 of the acts of the
TYventy-seventh General Assembly. It was not intended by the
legislature in enacting these sections to prevent the state from
entering into contracts with teachers in the public institutions,
;whereby they obligated themselves to teach therein for the
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school year, and whereby the state upon its part became bound
for their employment for such term. The contracts made betw,een Superintendent Rothert and the teachers in the School
for the Deaf are, therefore, valid contracts between the state
and the teachers, and both parties are bound thereby.
By such contract the state is obligated to employ the teacher
{or the school year ending June 30. 1902, and the teacher :s Jbligated to perform such duties as may be required of her as a
teacher in the school during that period, at the salary fixed by
the contract. Neither party can abandon or abrogate the contract without the consent of the other. It can only be terminated without the consent of the teacher when she is discharged
for cause. after having an opportunity to meet any charges
which are made.
Under the contract it is the duty of the state to furnish proper
facilities for the work which the teacher is obligated to perform,
and a failure to clo so is a breach of the contract.
In the case under consideration the state furnished to the
teachers employed in the school, the facilities for carrying out
their contracts, and they were engaged in the performance of
the work for which they were employed, until one of the buildings connected with the schocl was destroyed by fire, and the
state by reason of the destruction thereof is now unable to carry
cut its contract.
The question presented is \\"hether the destruction of the
building by fire. ancl the inability on the part of the state to furuish to the teacher the facilities necessary to carry out the contract, releases the state from the obligation of its contract, and
relieves it from liability for the salary agreed to be paid.
A question of this character aro~e in this state in 1877 when
the Honorable John F. McJunkin vvas attorney-general. and
was referred to him by the superintendent of public instruction.
The question upon which he was callecl to express an opinion
was whether a school district was liable for the salaries of
teachers emplcyed by it in a case where the schoolhouse \Vas
ciestroyecl by fire, and it was impracticable for the district to
procure rooms and furnish facilities for the carrying out of the
contracts on the part of the teachers employed. The conclusion
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of Mr. McJunkin upon this question was that the destruction
of the schoolhouse, and the fact that it was impracticable for
the district to procure rooms and facilities for carrying out the
contracts with the teachers, did not relieve the dis.trict from its
liability fer payment of their salaries.
A similar case arose in Michigan where the public schools
·were closed on account of an epidemic of smallpox, and the
teachers were unable to carry out their contracts for that reason.
The district refused to pay the salar:es of the teachers, and an
acticn was brought by one cf them to recover the amount
claimed to be due under his contract. The trial court sustained
the po~ition of the district. An appeal was taken to the supreme
court, the judgment of the court below was reversed, and the
district \Yas helcl to be liable for the payment of the teathers'
salar:es. In passing upon the liability of the district, the supreme court of Michigan said:
"Beyond controversy, the closing of the schools was a
wise and timely expedient, but the defense interposed can
not rest on that. It must appear that observance of the
contract by the district was caused to be impossible by act
of God. It is not enough that great difficulties were encountered, or that there existed urgent and sa tis factory
reasons for stepping the schoc!s .• But this is all the evidence tended to show. The contract between the parties
was positive and fer lawful objects. On one side school
builcEngs and pupils were to be furnished, and on the other
personal service as a teacher. The plaintiff continued ready
to perform, but the district refused to open its houses and
allow the attendance of pupils, and it thereby preven~ecl
performance by the plaintiff. Admitting that the circum~tances justified the officers, yet there is no rule of justice
\Yhich will entitle the district to visit its own misfortune
upon the plaintiff." Dc7.c:cy 7.!. Alpena Sch. Dist .. 43 Mich ..
.:j.80.

As is suggested in the case from which the above quotation
i:-; taken, unless a teacher is discharged for cause, the state can
only be excused from the performance of the contract upon its
part by an act of Gocl.
Does the destruction of the building by fire, which prevents
the performance of the contract on the part of the state and the
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teacher, fall within the legal definition of an act of God? Upon
this question many cases might be cited, but I will content myself with simply saying that the destruction of a building by fire
has never by· any court, so far as I haYe been able to discover,
been held to fall within that definition; and in a large number
~f cases it has been directly held that the destruction of a building by fire is not an act of God, which excuses the performance
of a contract, and such is now the well settled law of this country.
Adams v. Nichols, 19 Pick., 275;
Booth v. Spuytenduyvil Rolling Mill Co., 6o N. Y.,
487.
In Trenton Public Schools v. Bennett, 27 N.
said:

J.

L., 513, it is

"No rule of law is mor'e firmly established by a long
train of decisions than this: that where a party, by his own
contract, creates a duty or charge upon himself, he is
bound to make it good if he may, notwithstanding any accident by inevitable necessity, because he might have provided against it by his contract."
To relieve the state from the obligation of its contract in the
event of the destruction of a building by fire, a provision to
that .effect must have been incorporated in the contract. No
such provision is contained in the contract, and the state as6i1med the risk that its buildings would not be destroyed, or if
they were, that other facilities would be furnished by which its
contract with the teachers could be carried out.
Under all the circumstances of the case under consideration,
I am of the opinion thai the state is liable for whatever clamages, the teachers may sustain by r.eason of its inability to furnish the facilities necessary to carry out the contract. Such
damage can not exceed the amount of the salary agreed to be
paid, and it may be less than that amount.
It is the duty of the teachers who are thus prewnted from
carrying out their contracts, to use reasonable diligence in obtaining employment of like character, which they are competent
to perform, and if they can do so they must accept such em-
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ployment, although at a less com1:,ensation than that fixed by
their contracts with the state. In such case the measure of
damages for which' the state would be liable is the difference
between what the teacher is paid in the new employment, and
what she was to receive under the contract. If in the exercise
of ordinary diligence the teacher is unable to obtain employment of like character, the measure of damages for which the
state is liable is the amount of the salary fixed in the contracts.
Respectfully submitted,

'CHAS. \V.

1\fcu:..~,

Attorney-Ge1zeral.
May

21,

1902.

To THE HoNORABLE BoARD oF CoNTROL
of State Institutions.

It
is held that the phrase "statutory fees" means the fees
which an executor or administrator is entitled to
charge as matter of right under the statute without
the intervention of an order of court. Under this
holding the extra compensation allowed an executor
or administrator, beyond the statutory fee, is not a
debt which can be deducted. (2) It is held that the
levy of taxes against property creates a valid existing
obligation against the owner thereof, but such obligation does not mature or become payable until the first
day of January of each year. (3) It is held that interest
must be collected from fifteen months after the death
of the testator or intestate without regard to the fact
that the time within which such tax could be paid
had been extended by an order of court.

CoLLATERAL INHERITANCE TAx-INTEREST THEREON-(!)

SIR-Complying with your request f0r an opinion upon the
questions suggested in the letter of Deacon & Good in refer-
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ence to the ccllateral inheritance tax upon the estate of Mary
Leghorn, I submit the following opinion:
I. My predecessor, Mr. Remley, in an opinion given to your
department, passed upon nearly all of the questions involved in
the matter under consideration, and I am not disposed to overturn his decision, unless I am clearly convinced that he was
mistaken as to the law governing the questions submitted.
Section I of chapter 51 of the acts of the Twenty-eighth
General Assembly provides :
"The term 'debts' in the eleventh line of section 1467 of
the code shall include, in addition to debts owing by decedent at the time of his death, the local or state taxes
clue from the estate prior to his death, and a reasonable
sum for funeral expenses, court costs, including the costs
of appraisement made for the purpose of assessing the collateral inheritance tax, the statutory fees of executors, administrators, or trustees and no other sum."
It was helcl by Mr. Remley that the phrase "statutory fees"
means the fees wh:ch an executor or administrator is entitled to
charge as matter of right under the statute, without the intervention of an order of court.
vVhile this is perhaps a strict construction cf the statute, I
shall adhere to the position taken by my predecessor until the
question shall be determined by the courts. Under this holding the extra compensation allowed an executor or administrator beyond the statutory fee. is not a debt which can be deducted.
II. The section permits the deduction of local or state taxes
due from the estate prior to the death of the decedent. In the
tase under consideration, M.rs. Leghorn died in November.
1900. The taxes for that year became clue on the first Monday
in January following. The tax assessed against the property of
which she died seized and possessed, was not due at the tim~
of her death. The legislature in using the phrase, "the local or
state taxes clue from the estate prior to his death,'' intended
to confine the debts which may be dedudecl from the estate because of taxes assessed against it. to taxes which become clu'~
prior to the death of the decedent.
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The machinery of the law by which taxes are assessed and
<:ollected requires that the state board of review shall, on or
before the first Monday of August of each year, finish its review and adjustment, and the state auditor shall thereupon
transmit to each county auditor a statement of the percentage
to be acldecl or deducted from the valuation of each kind or
class of prcperty in each county, and shall certify the rate of
state tax fixed as required by law. The county auditor is re{[Uired to transcribe the assessments of the several townships
and complete the tax list, and deliver the same to the county
treasurer en or before the thirty-first day of December, ancl
such list is the authority of the treasurer for collecting the taxes
assessed.
"While it may be said that the tax assessed against the prop"erty may be owing from the owner of the property
before the first day of January, the tax can not be said to
beccme due until that t:me. It has long been under~tood by the
vfficers and people of the state that taxes become due on the
first day of January, and delinquent on the first clay of March:
and when the legislature provided that taxes which became clue
prior to the death of the decedent might be deducted as a debt
from his estate in making the computation of the amount upon
which the collater:al inheritance tax should be - charged, the
word "clue" was used in its ordinary, accepted sense \Vith reference to taxes. The taxes of 1900 did not become due until
after the death of Mrs. Leghorn, and do not fall within the
class of debts which may be deducted from the amount of the
estate. under the provisions of the act of the legislature.
A debt can not be said to be due as long as no obligation
rests upon the person from whom it is owing to pay it. \Vhen
it becomes due the obligation at once arises and is imposecl
npon the person who owes such debt to pay the same at the time
it matures. The levy of taxes against property und0ubteclly
creates a valid existing obligation against the owner thereof,
but such obligation clces net mature or become payable until
the first day of January of each year.
III. As to the question when interest shall be charged for
the unpaid collateral inheritance tax, my predecessor, Mr. Rem-
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ley, m an opinion given to your department, held that interest
must be collected from fifteen months after the death of the
testator or intestate, without regard to the fact that the time
within which such tax could be paid hacl been extended by an
crcler of court.
This is uncloubteclly a strict construction of section LJ-75 of
the code. · The language of the statute is, "All taxes not paid
within the time prescribed in this act shall dra ''" interest at the
rate of eight per centum per annum until paid." The time prescribed by the act is fifteen months after the death of the testator or intestate, and it may reasonably be said that any further eY<tension of time granted by a court for the payment of
the taxes, is not within the time prescribed by the act of the
legislature, but an additional time which the court in its discretion has the po\ver to grant.
This is the view taken by my prec!ecessor, ancl I am disposed
to adhere to it until the question is determined by the Cl:urts.
Under this construction of the statute. interest should be
charged upon the collateral inheritance tax due from the estate
of Mary Leghorn from fifteen months after her decease.
Respectfully submitted,
CHAS. \V. MULLAN,
Attorney-<':;eneral.
May 23, 1902.
To THE HoNORABLE GILBERT

S.

GILBERTSoN,

Treasurer of State.

is held that there is no provision of statute
which authorizes the payment of costs of printing
briefs and abstracts ill state cases out of any state fund
where printing is done by order of a county attorney.

PRINTING-It

SIRs-Complying with your request for an opinion in writing as to \vhether the cost of briefs and abstracts in state cases,
where the printing is clone by order of county attorneys, is a
matter fer which the state is liable under the statutes. I submit
the following opinion :

REPORT OF THE ATTORNEY-GENERAL.

75

I find no provision of the statute which authorizes the payment of costs so incurred out of any state fund, and I am of
the opinion that the cost of printing such briefs and abstracts,
and the bills presented therefor, can not be audited by the executive council or paid from the state treasury, except upon an
act of the legislature allowing the claim :md providing funds
from which the same may be paid.
Respectfully submitted.
CHAs.

vv.

MuLLAN,

A ttorney..:';encral.
May

28, I902.

To THE HoNORABLE ExECUTIVE CouNCIL
of the State of Iowa.

GAME LAw__:__It is held that the water in a pond wholly
within the lands of a private owner, is private water,
and the fish within the same may be taken by the owner
of the pond as he may see fit, without reference to the
game and fish laws of the state.
SIR-I have carefully read the letters of Messrs. Gilchrist &
\Vhipple relating to the question as to whether the pond upon
the lands of Mr. Burke in Benton county, is private water within the meaning of section 2545 of the code, from which he is
entitled to take fish without refere!1ce to the game laws of the
state.
There has been no construction of this section by the courts
of this state, nor have I been able to find any construction of a
similar statute by other courts. The question must therefore
be determined from the language of the statute itself, vvithout
the aid of judicial interpretation.
The statute provides:
"Persons \Yho raise or propagate fish upon their own
premises, or who own premises upon which there are waters
having no natural inlet or outlet through which such waters
may become stocked or replenished with fish, are the
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owners of the fish therein and may take them as they see
fit, or permit the same to be done."
The letter of Mf;. Gilchrist shows that the pond in question
is wholly upon the Janel of Mr. Burke, and has no natural inlet
or outlet in times of ordinary water. The Janel upon which the
pend !s situated overflows in times of extreme freshets, at which
times the water flows into the pond from the river, and from
the pond back to the river.
The question therefore arises upcn the construction of the
statute, whether the fact that at times of extreme freshets ,,·ater
flows from the public waters of the state into the pond and out
of the same, constitutes a natural inlet cr outlet as intended tu
be defined by the legislature.
It can hardly be said that the flowing of waters into the pond
at times of extreme floods, or the flowing of the same at such
times out of the pond, is a natural inlet or outlet.
It was the intention of the legislature to extend the protection d the fish and game laws to all inland waters which were
<:_onnected .\vith the public waters of the state by natural
inlets or outlets at times of ordinary water. The reason for thi3
provision of law is that fish which pass from the public waters
of the state through such inlets or outlets into ponds shall be
protected while in the \Vaters of the pond to the same extent
as they are in the public waters of the state.
Such reason does not exist in the case under consideration.
Fish can not pass from the waters of the state into the pond in
question by any natural inlet or outlet, and may only do so in
times of extreme floods, \Y hich are not natural inlets or outlets
within the meaning of section 2545.
I am therefore cf the opinion that the water in question is
private water, ancl the fish within the same may be taken by the
owner of the pond as he may see fit, without reference to the
game and fish !aviS of the state.
Respectfully submitted,
CHAS. \V. MULLAN)

A ttorncy-0cncral.
June 4, 1902.
To THE: HaN. Geo. A. LINCOLN)
8tatf Game and Ji'is!t Wa,·den, Cedar Rapids, Iowa.
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BoARD oF CoNTROL-UNEXPENDED BALANCE oF APPROPRIA-

is held that no part of the money appropriated
by section 2727 of the code can be used for the pay- .
ment of the salaries of the officers and teachers of the
school for the deaf, or for any other purpose after the
first day of April, 1902.

TION-It

SIRS-Complying with your request of May 21st for an
opinion as to the r.fght of the board of control to use the unexpended balance of the money appropriated by section 2727 of
the cede, for the payment of the salaries of officers and teachers
of the School for the Deaf, I submit the following opinion:
House file No. 188, which was approved March 17th, and became a law on March 20, 1902, repeals section 2727 of the
code and chapter 83 of the acts of the Twenty-seventh General
Assembly, which provided for the appropriation of money to
pay the salaries of the officers and teachers of the school for
the Deaf. Section 2727 cf the code provided that the money
appropriated for such purpose should be drawn quarterly. at the
end of each quarter.
By the .provisions of House ~le No .. 188 the legislature has
changed the method by which money is appropriated and drawn
from lthe treasury for the purpose of paying the salaries of the
officers and teachers of that school. This act appropriates out
of any money in the state treasury . not otherwise appropriated,
or so much thereof as may be needed, twenty-two dollars per
month for nine months of each year ,for each resident pupil
actually supported in the school. The sum so appropriated is
to be placed to the credit of the, school on the certificate of the
board of control cf state institutions, which shall show the average number of pupils in the school for the preceding month, and
shall be paid from the state treasury as provided by chapter 118
of the acts of the Twenty-seventh General Assembly.
The act further provides that the monthly allowance authorized thereby shall be comput.ccl from the first clay of February, 1902, ancl that all expenses of the .school incurred prior to
the. first clay of April, 1902, shall be paid from the funds. appropriated by section 2727 of the code, thus making a period
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from the ,first day of February to the first day of April, 1902,
during which the money appropriated by section 2727 of the
code as amended, and that appropriated by House file No. r88,
·may be used by the board of control for the support and the
payment of the. salaries of officers and teachers of the School
for the Deaf.
By this provision of the act of the Twenty-ninth General Assembly, the legislature has limited the period of time within
which the, money appropriated by section 2727 of the code can
be used for the purpose of paying the expenses or the salaries
of officers and teachers of the School for the Deaf. It may be
used to pay all expenses of the school incurred prior to the first
day of April, 1902, as the act so provides; but no proyision is
made for the use of any of the money appropr:ated by section
2727 of the code aft6r the first day of April, 1902.
No construction can be given the language of the act of the
Twenty-ninth General Assembly, in connection "·ith the provisions of section 2727 of the code, which w;li permit the ci'ra\Ying of money from the state treasury under the act of the
Twenty-ninth, General Assembly and section 2727 of the code,
for the same period of time, and for the sarr:e purposes, except
as that author:ty is specifically given in the act itself.
vVhen the legislature repealed section 2727 of the code, it
clearly intended that , the appropriation carried thereby should
be repealed, and that no money should be drawn under such
appropriation except as provided in section 2 of the., act of the
Twenty-ninth General Assembly. Any other construction of
the provisions of the act of the T'wenty-ninth General Assembly would have the effect of permitting double the amount of
money to be drawn from; the treasury, for the payment of the
sa·laries of officers and teachers of the School for the Deaf,
than that which was intended by the legislature to be appropriated for that purpose.
The fact that there remained an unexpended balance of the
appropriation made by section 2727, which was credited to the
institution upon the books of the state auditor and treasurer,
does not change the conclusion reached. The legislature has,
by the: act of the T\venty-ninth General Assembly, made· an
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apprcpriation for the support of the school and the payment
of the salaries of its officers and teachers, which takes the place
of the entire appropriatio:1 11nder the provis:ons of section 2727.
except during the period of time provided , for in the act, and
the credit given the institution upon the books of the auditor
and treasurer can not change. the effect of the act of the legislature.
I am therefore of the opinion that no part of the money appropriated by section 2727 of the code can be used for the payment of the salaries of the officers and teachers of the Schocl
for the Deaf, or for any other purpose, after the first day of
April, 1902.
Resp~ctfully submitted,
CHAS. \V. MULLAN,
Attornc)•-~cncral.

June 9, 1902.

To

THE HoNORABLE BoARD oF CoNTROL

of State Institutions.

is held that the county is liable for
the expense incurred in a quarantine of contagious
diseases when the person, or those liable for his support, is unable to pay such expense.

BoARD OF HEALTH-It

SIR-Your request of the 23d inst. for an opmwn as to
whether the county is liable in the first instance for the expense
incurred in providing nurses, needful assistance and supplies t•:a person infected wf.th smallpox, where such person, or those
liable for his support, is unable to pay the same, and where
such person has been quarantined by a local board of health,
has been referred to me.
Section 2570 of the code provides that "·hen any person shall
be infected, or shall have been recently infected, or sick \Yith
smallpox or other disease dangerous to the public health,
whether a resident or otherwise, the board may make such provisions as are best calculated to preserve the inhabitants against dan-
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ger therefrom by removing such person to a separate house, \vhen
it may be dcne without injury to his health, and provide nurses,
needful assistance and supplies, which shall be charged to the
pt>rson or those liable for his support, if able. If unable, it
shall be done at the expense of the county.
Here the local board of health is given full power to make
such provisions as are best calculated to preserve the health of
the public, and is authorized to remove the person infected with
such infectious disease and isolate him from other inhabitants.
and is authorized to provide nurses, assistauce and supplies for
him while so isolated.
This section further provides that such person or those liable
for his support, ~hall be liable for the expense incurred for such
nurses, assistance and supplies, if he or those liable for his support are able to pay the same; but if unable to pay, the statute
then specifically provides that this shall be clone at 'the expense
of the county.
In City of Clinton v. County of Clinton, 61 Iowa, 205, the
question arcse as to the liability of the county for expense incurred in providing for certain persons infected with smallpox
while under quarantine by the local board of health. The court
said:

"If we are correct, then the sick person is properly
chargeable with all the expenses which may properly be
incuhecl under either section, including the expense of removal, if that is adopted, and the expense of isolat:on. if
that is adopted; and we think the county is ultimate!) liable for the same if the sick person and those liable for his
support are unable to pay."
In ':;ill v. Appanoose Co11nty, 68 Iowa, 20, this section was
under consideration, and it was held in this language:
"This provision will bear no other interpretation than
that the county is liable for the care of the sick persons
contemplated in the statute only in case they, or the persons liable for their suppdrt, are not able to make compensation therefor. It plainly provides that the county
shall be liable only upon the conditions specified. Upon
these conditions the county's liability depends, and it can
not be established until it is shown that the facts exist
\\'hich are contemplated by the statute."
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I therefore conclude, and it is my opinion, that the county. is
liable for the expense incurred in a quarantine of this character
when the person, or those liable for his support, is unable to
pay such expense.
Respectfully submitted,
CHAS. A. VAN VLECK,
Asst~tant Attorney-GentYal.
June 27, I902.

DR. J. F.

KENNEDY,

Secretary Sta.te Board of Health.

BuiLDING AND LoAN AssociA'riON-PowER OF ExECUTIVE
CouNCIL TO REvOKE CERTIFICATE OF-It is held that
the fact that its officers have failed to comply with the
law relating to the assessment of taxes is not, in the
sense intended by the legislature, unjust or oppressive
to the public, and is not a condition provided for in
the law which gives to the executive council power or
authority to revoke the certificate of such building
and loan association.
SIR-'-I am in receipt of your communication of the 27th
inst. in which you state that you desire my opinion as to the
following question :
Has the executive council power to revoke the certificate of
authority of a building and loan. association to transact business, because of the failure of such association to comply with
the provisions of section I326 of the code, which require the
secretary or president thereof to make a verified statement to
the county auditors, showing the name and postoffice address
of the stockholders of the association, and the number of shares
owned by each and the value thereof?
Complying with your request I submit the following opinion :
Section I I of chapter 69 of the laws of the Twenty-eighth
General Assembly provides :
6
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"The executive council shall have power, and it shall be
its duty, to revoke any certificate of authority given to any
building and loan or savings and loan association, whenever it appears to said council that saicl association is
transacting business illegally, or 1s unjust ancl oppressive
to its members or the public."
This section names three conditions upon which the executiv.e
council has the power to revoke the certificate of authority given
any building and loan association:
First- \Vhenever it appears to the council that the association is transacting business illegally.
Se.cond-\Vhenever it appears to the council that the association is unjust or oppressive to its members.
Third-Whenever it appears to the council that the association is unjust and oppressive to the public.
If the refusal of the association to comply with the provisions
of section I326 of the code, which require its secretary or president to make a verified statement to the county auditors where
its stockholders reside, showing the name and postoffice address of such stockholde'rs, with the number of shares owned
by each and the actual value thereof, comes within either of
the conditions provided for in section I I of chapter 69 of the
laws of the Twenty-eighth General Assembly. the council has
power to revoke the certificate of the association. If such failure to comply with the provisions of section I326 does not
come within the conditions named in section I I. the executive
council has no power to revoke the certificate cf the associatwn
therefor.
It can not be said that a building and loan association is
transacting business illegally because it fails to comply with
the provisions of section I326, which relate solely to the method
of assessing the shares of stock of the association to the holders
thereof as moneys and credits, and not to the manner of the
transaction of the business of the association.
Neither can it be said that the failure of the officers of the
association to comply with the provisions of section I326 1s
unjust or oppressive to the members of the association.
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\Vhile it possibly may be said that the failure of the officers
of the association to certify a list of the stockholders to the
county auditors, -with the numbe·r of shares of stock owned by
each ancl the value thereof for the purposes of taxation, is in
one sense unjust to the public, I am clear that the phrase, "unjust and oppressive to the public," in section I I of chapter 69 of
the laws of the T'wenty-eighth General Assembly, was not used
in that sense by the legislature or so intended to be construed.
The phrase as used in that section was intended to, and relates
to the method and plan of business transacted by the association. That is, its plan and method of transacting business must
be fair, just and not oppressive to those whom it seeks to induce to enter into business relations with it.
The fact that its officers have failed to comply with the law
relating to the assessment of taxes, is not, in the sense intended
by the legislature, unjust or oppressive to the public, and is not
a condition provided for in section I I of chapter 69 of the laws
of the Twenty-eighth General Assembly which, in my opinion,
gives to the executive council power or authority to revoke
the certificate of such building and loan association.
Respectfully submitted,
CHAS. \V. MGLLAN.
A ttorney-Gc11eral.
June 28, 1902.
To THE HoNORABLE A. B. CuMMINS,
Goz'ernor of I o·wa.

WATERWORks-BONDS IssUED BY CITY THEREFOR-CONSTITUTIONAL LIMIT OF DEBT-It is held that it is upon the
actual value, as it appears in the tax lists, that a five
percent indebtedness of municipal corporations can be
legally created.
DEAR SIR-I am in 'receipt of your favor of the 2d inst. in
which you ask whether the city of Lansing can issue and sell
more bonds for the purpose of completing its system of water-
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works, without holding a new election, \vhere an election has
been held authorizing the purchase and maintenance of waterworks and the issuance of bonds to pay therefor; and also the
further question as to what is the limit of the indebtedness
which a city can incur under the constitution of the state.
Before ~replying to either of these inquiries I desire to say
that I can express no official opinion in relation thereto which
will be binding upon any one or upon any court. My opinion
here given is simply that of a lawyer and is entitled to such
weight as courts or parties may .see fit to give it.
From your letter I infer that the simple question: "Shall the
city of Lansing, Iowa, purchase, establish and e·rect waterworks for said city, and issue its bonds in payment thereof,"
was submitted to a vote of the qualified electors of the city upon
the notice required by statute, and that a majority of the electors voted in the affirmative upon such question. That
thereafter the city council, under the authority thus
granted by the electors of the city, issued $5,000 of the
bonds of the city and purchased a system of waterworks theretofore constructed by private individuals or a corporation in
the city of Lansing for the sum of $3,500, and that it now becomes necessary, in order to furnish the inhabitants of the city
with a supply of water, to increase the capacity of the waterwdrks by constructing a r.eservoir or standpipe with pumping
facilities.
Unless there is a restriction by the legislature, a city possesses
the power under police authority, to preserve the health of its
citizens, to furnish to them a supply of water; and the city
council, as a rule, is the judge of the best mode adapted to accomplish this object. Our legislature has, however, restricted
the power of the municipal corporation by providing that waterworks shall not be authorized, erected, established, purchased,
leased, or sold, unless a majdrity of the legal voters voting
thereon at an election where the question is submitted, shall
vote in favor of the acquisition of waterworks by the municipal corporation. The voters of the city of Lansing have complied with the requirements of the statute and thereby removed
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the restriction placed upon municipal corporations by the legislature.
\;vhen this restriction is removed by a vote of the ,electors,
the city council, in whom is lodged the discretionary power, has
the right to either purchase or erect and maintain a system of
waterworks for the purpose of supplying the inhabitants of the
city with water, and may issue bonds of the city therefor as
may be required to accomplish the object, subject only to the
constitutional limitation of the indebtedness of the city.
I am therefore of the opinion that under the election held in
your city, authorizing the city of Lansing to purchase. establish and erect waterworks for said city, ancl issue its bonds in
payment therefor, the city council has ample authority to issue
bonds in such amount and at such times as may be required to
carry out the purpose for which such bonds were authorized.
Answering your second inquiry as to what is the limit of
indebtedness cf a municipal corporation, I submit the following:
Section 3 of article I I of the constitution of the state provides that "No
* * * municipal corporation shall be
allowed to become indebted in any manner or for any purpose to
an amount in the aggregate exceeding five per centum of the
value of the taxable property within such * * * corporation, to be ascertained by the last state and county tax lists
previous to incurring such indebtedness."
The law in force at the time of the adoption of this section of
the constitution of the state contemplated that all property not
exempt from taxation within the state should be assessed at its
actual cash value, although this was not done in actual practice.
The limit fixed by the constitution was intended to apply to
the actual value of the property as shown by the tax lists, which
were supposed to set forth such value. When the code of I897
was adopted, the method of making assessments of taxable
property was changed by a provision which requires the actual
value of the property to be stated in the tax lists and fixes the
taxable value thereof at twenty-five per cent of such actual cash
value.
The fact that the legislature h~s provided that all taxable
property within the state shall be taxed at twenty-five per cent
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of its actual cash value, does not change the application of the
provision of the constitution which was intended to apply to
the actual value of the property and not to the value at which
it is assessed under the present provisions of the law. It is
upon the actual value, as it appears in the tax lists, that a five
per cent indebtedness of municipal corporations can be legally
Yours very respectfully,
created. I am,
CHAS. \V. MULLA=",
A ttorney-Gencral.
Des Moines, July 3, 1902.
To MR. N. A. NELSON,
Lansing, Iowa.

is held that section 198 ofthe negotiable
instruments law is .for the purpose of extending the
time within which a demand may be made to charge
endorsers, and does not add days of grace to the instrument itself, which matures and becomes payable on
the day fixed therein.

DAYS OF GRACE-It

SIR-I am in receipt of your favor of the 17th inst., requesting my opinion as to whether the days of grace upon negotiable instruments are abolished by chapter 130 of the Laws of
the Twenty-ninth General Assembly. In compliance therewith
I submit the following opinion:
Section 85 of the act referred to provides:
"Evelry nogotiable instrument is payable at the time
fixed therein without grace. \Vhen the day of maturity
falls upon Sunday, or a holiday, the instrument is payable
on the next succeeding business day. Instruments falling
clue on Saturday are to be presented for payment on the
next succeeding business day, except that instruments
payable on demand may, at the option of the holder. be
presented for payment before twelve o'clock noon on Saturday when that entire day is not a holiday."

•

Sections 3050, 305 I and 3052 of the cocle, which proYicle
that grace should be allowed upon negotiable b~lls and notes
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payable ·within the state ·acccnling to the principles of the !::nvmerchant, and fixing the time during which demand should be
made for charging an indorser, are repealed by section 197 of
the act of the Twenty-ninth General Assembly.
By the provisions of chapter 130 of the laws of the Twentyninth General Assembly, all negotiable instruments become clue
and payable at the time fixed in such instruments without days
of grace.
For the purpose of giving sufficient time within which to
make a demand upon the maker of negotiable instruments, and
a protest thereof for the purpose of charging inclorsers, section
I98 of the act provides that a demand on any one of the three
clays following the day of maturity of the instrument, except
on Sunday or a holiday, shall be as effectual as though made
on the day on which demand may be made under the prov:sions
of the act-that is, on the day of the maturity of the instrument.
This provision, however, is clearly for the purpose of extending the time within which a demand may be made to charge
indorsers, and does not add clays of grace to the instrument
itself, which matures and becomes payable on the clay fixed
therein.
Respectfully submitted,
CHAs.

vv.

MuLLAN,

Attorney-General.
July I8, I902.
To HoN. FRANK F. MERRIAM,
Auditor of Stale.

LoAN AND TRUST CoMPANIEs-ExAMINATION BY AuDITOR oF

State-It is held that all loan and trust companies
carrying on a banking business of any character should
be subject to examination, regulation and control by
the auditor of state precisely the same as state and
savings banks.
SIR-I am in receipt of your favor of th~ 17th inst., submitting the following inquiry for my opinion:
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Are loan and trust companies subject to the same examination, regulation and control by the auditor of state, under section 1889 of the code, as are savings banks under chapters IO,
I I and 12, title IX of the code?
Section I889 provides:
"No corporation shall be engaged in the banking business, receive deposits and transact the business generally
done by banks, unless it is subject to and organized uncler
the provisions of this title, or of the banking laws of the
state heretofore existing; except that loan and trust companies may receive time dep0sits and issue drafts on their
depositaries, but such companies shall be subject to examination, reg-ulation and control Ly the state auditor like
savings and state banks, and their stockholders shall he
liable to the creditors of such companies as provided ir.
section I882 of this chapter for stockholders of saving·-.
and state banks."
The provisions of this section give to the auditor of state
th 'ame power of examination, regulation and control of all
lo::tn ;md trust companies within the state doing a banking business of ::my character whatever, which he has over ~,tate and
~avings banks organized unde'r the laws of the c:t;ite.
The
language of the statute could not well be made strong'~r. It was
clearly the intent of the legislature that all loan and trust companies, carrying on a banking business of any character, should
be subject to examination, regulation ancl control by the auditor of state precisely the same as state and savings banks.
Respectfully submitted,
C'HAS. W. MuLLAN,
A ttorney~~r:;eneral.
July 18, 1902.

To

HoN. FRANK

F.

MERRIAM,

Auditor of State.
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BoARD OF CoNTROL-PowER To GRANT THE RIGHT TO CoNSTRUCT SEWER IN

LAND oF

STATE INsTITUTION-It is

held that, as no such power or authority has been
given or delegated by the state to the board of control,
it cannot grant an easement of the character described
in any of the lands belonging to the state. Such an
easement can only be granted by the state through the
legislature.
Sms-I am in receipt of your favor of the 22d inst. requesting my opinion as tl' the power of t!1e board of control to grant
to a religious society the right to construct a sewer in land
owned by the state and used in connection with the Soldiers'
Home near Marshalltown.
In compliance with such request I submit the following
opinion:
A grant of the right to enter upon the land of the 1state and
to construct and maintain a sewe'r of the character described,
would create an easement therein and make such land servient
to the dominant right of the religious association to maintain
its sewer therein.
The fact that the sewer is constructed beneath the surface
of the soil does not alter the relations of the parties or the lands
involved. The easement would be what is ordinarily known as
an affirmative, non-appa.rent easement,. and the land would be
charged with the dominant estate as though such easement was
upon the surface of the soil.
It is an elementary principle of law that no easement can be
granted in real estate except by the owner thereof in possession,
·or by the trustees of an active trust '.vho hold the legal title
to the land.
The title and possession of the land occupied by the Soldiers'
Home at Marshalltown is in the state. It therefore follows
that the state alone has the right to grant an easement therein,
unless such power has been delegated by the legislature; and
that the board of control has no power or authority to grant
an easement in lands belonging to the state, unless such power
has been specifically given.
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An examination of the statutes of the state, and particularly
I IS of the laws of the Twenty-seventh General Assembly, by which the board of control was created, and of aU
subsequent acts amendatory thereto, fails to disclose any power
or authority specially conferred upon the board of control to
grant any easement in lands belonging to the state. As no
such power or authority has been given or delegated by the
state, to the board of control, it cannot, in my opinion, grant
an easemtnt of the character described in any of the lands belonging to the state. Such an easement can only be granted by
the state ti1rough the legislature.
Respectfully submitted,
Clc_,·.;; Vl. Mu.r.LAX,
A ttorncy-Gcncral.
July 22, I902.
of chapter

To THE HoNoRABLE BoARD oF CoNTROL

of State Institutions.

BoARD OF MEDICAL ExAMINERs-PowER oF WITH RESPECT
To OsTEOPATHIC ScHooLs LEGALLY INcoRPORATED-it is
held that as to whether a school complies with the
provisions of the statute in respect to its course of
study must be determined by the board of medical
examiners, and if it does not so comply the fact that it
is recognized by the Iowa Osteopathic Association does.
not make it a school, the graduates of which are
entitled to an examination.
DEAR Sms-I am in receipt of your favor of the 2d inst. requesting my opinion upon two questions.

First- In section I of chapter IsS of the acts of the
Twenty-ninth General Assembly, "Do the words 'and who
are at the time of the passage of this act engaged in the
practice of osteopathy in Iowa,' refer to April 8th, when
the act was signed by the governor, or to July 4th, when
it went into effect?"
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Second-"Can the board question the standing of an
osteopathic school 'legally incorporated' and recognized as
of good standing by the Iowa Osteopathic Association
without reference to the requirements of the statute itself
which declares \vhat studies shall be required for graduation?"
As to the first question I have to say that the words, "and
who are at the time of the passage of this act engaged in the
practice of osteopathy in Iowa", refers to the time of the taking
effect of the law, viz: July 4th, and not to the time when it was
signed by the governor.
This rule has been announced by the supreme court of our
state in several cases:

Clzarlew & Blow v. Lamerson, I Iowa, 435;
Thatcher v. Holmes, I2 Iowa, 303-3 I I;
City of Da'uenport v. D. & St. P. R. Co., 37 Iowa,

62 5 ;

I3 Michigan, 3I8;
IO Michigan, I25;
Rogers v. Vass, 6 Iowa, 405.
In the case of Clzarlew & Blow v. Lamerson it is said:
"The words 'Prior to the passage' we think amount to
the same thing as if the legislature hacl used the word
'heretofore', and either must relate to the time of taking
effect, and not to the time of passage."
In City of Davenport v. D. & St. P.R. Co. it is said:
"The code of I873 was enacted in April, but by its express terms it did not take effect until September I, I873,
ancl the rule is universal that the statute only applies from
the time it takes effect, and that the words 'heretofore',
'hereafter' and 'prior to the passage,' etc., when used in a
statute, relate to the time of taking effect, and not to the
time of the passage of the law."
Under the authority of these cases, and I think there is no
exception to the rule, the words "at the time of the passage of
this act"' as used in chapter IsS of the acts of the Twenty-ninth
General Assembly, relate to the time when the act becomes a
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law, and not to the time when it is passed by the legislature
and signed by the governor.
As to the second question asked I have to say that section I
of the act requires t\yo conditions to exist as to a school of osteopathy before it can be recognized by the Board of Medical
Examiners as a school coming within the provisions of the
statute::
(I) it must be a legally incorporated school of osteopathy,
recognized as a school of good standing by the Iowa Association
of Osteopathy.
(2) It must have a course of study which comprises a term
of at least twenty months, or four terms of five months each,
in actual attendance, and shall include instruction in anatomy,
including dissection of a full lateral half of a cadaver, physiology, chemistry, histology, pathology, gynecology, obstetrics,
and theory of osteopathy, and two full terms of practice of osteopathy.
As to whether a school complies with the provision of the
statute in respect to its course of study, must be determined by
the Board of Medical Examiners, and if it does not so comply,
the fact that it is recognized by the Iowa Osteopathic Association does not make it a school, the graduates of which are entitled to an examination.
Respectfully submitted,
CIL\S. W. MvLIANJ
Attorney-General.
Des Moines, August 7,. I902.

To

THE STATE BoARD oF MEDICAL ExAMINERS.
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It is held that neither
state nor savings banks, organized and transacting
business under the present laws of the state, are
authorized to establish and maintain branches, either
in the town or city where the bank is located or elsewhere. (2) Loan and trust companies-,-Authority to
do banking business-It is held that these corporations
have no authority to establish Lranches and transact .
their business at any other place or places than that
fixed by their articles of incorporation.

BANKS-STATE

AND

SAVINGS-(!)

SIR-I am in receipt of your favor of the 18th ult. requesting my opmwn :
,
First- vVhether state and savings banks, organized under
the laws of Iowa, may establish and maintain branch banks, or
branch departments in the same, or in different cities from that
in which the corporation is authorized to transact business.
Second-Can loan and trust companies, organized under the
laws of the state, and doing a banking business, so far as permitted under section. 1889 of the code, establish and maintain
branches in the same or differ-ent cities from that in which the
corporation is located?.
In July, 1892, my predecessor, the Honorable John Y. Stone,
gave an opinion to the then auditor of state, holding that the
law at that time did not permit the establishment or maintenance of branches of state or savings banks, organized under
the laws of Iowa, in the cities or towns where such banks are
located, or elsewhere.
I think the opinion delivered at that time correctly stated the
law as it then existed, and a careful examination of the acts
of the legislature since that time does not disclose any authority
conferred upon state or savings banks to create, establish or
maintain branches.
The authority of these banks to transact the business of banking is conferred by chapters 10 and 1 I of the code, chapter
67 of the acts of the Twenty-eighth General Assembly, and
chapters 76 and 167 of the acts of the Twenty-ninth General
Assembly.
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These statutes provide for the organization of state and savings banks, and for the control and regulation of their business. They have no power to transact the business of banking
except as expres·sly or impliedly given by statute.
The legislature has not conferred upon them the power to
establish, maintain or operate branches, either in the city or
town where the bank is located or elsewhere, and such power.
not having been conferred by the legislature, has been withheld,
and cannot be exercised by state and savings banks organized
under the laws of Iowa.
It was not contemplated by the legislature, in enacting th.e
statute under which these banks are permitted to organize ~ml
car~y on business, that they should have the power to establish,
maintain and operate branches, either in the city where the
bank is located or elsewhere, for the purpose of transacting a
banking business.
All of the provisions of the law which relate to the reports
to be furnished, by such banks, to the management thereof by
their officers, and to the examination by the auditor of state,
clearly contemplate that but one place of business should be
established and conducted by the officers of such institutions.
I am, therefore, of the opinion that neither state nor savings
banks, organized and transacting business under the present
laws of the state, are authorized to establish and maintain
branches either in the town or city where tne bank is located or
elsewhere.
Second-Section r889 of the code provides:
"No corporation shall engage in the banking business,
receive deposits and transact the business generally done
by banks, unless it is subject to and org-anized under the
provision of this title, or of the banking laws of the state
heretofore existing, except that loan and trust companies
may receive time deposits and issue drafts on their depositaries, but such companies shall be subject to examination,
regulation and control of the auditor, like savings and
state banks, and their stockholders shall be liable to the
creditors of such companies as provided in section r882 of
this chapter for stockholders in savings and sta~e banks.''
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This provision of the statute authorizes loan and trust companies to transact a banking business to a limited extent, and
at the same time places them under the control and regulation
of the auditor of state, as are savings and state banks, and
makes them subject to the same examination by him.
The effect of this provision of the statute is to put loan and
trust companies, so far as their right to establish branches is
concerned, upon the same footing as state and savings banks.
It was clearly not the intention of the legislature to permit
loan ancl trust companies to establish branches and transact
their business at any other place, or places, than that fixed by
their articles of incorporation.
Such right is, in my opinion, denied alike to state and savings
banks and loan and trust companies, organized under the la \YS
of Iowa.
Respectfully submitted,
CFu.s. VI. MuLI.AN.
Attorney-General.
August 7, I902.
To Ho.N. FRANK F. MERRIAM,
1
Auditor of State.

is
held that the word "inclusive" used in section 1 of
chapter 128 of the acts of the Twenty-ninth General
Assembly does not extend the period during which a
child can be compelled to attend school beyond the
time when he becomes fourteen years of age.

PuBLIC

ScHooLs-CoMPULSORY EnucATION

THEREIN-It

SIR-I am in receipt of your favor of August 9th requesting
my official opinion as to the construction of section I, chapter
128, of the acts of the T:wenty-ninth General Assembly, relating to the compulsory education of children \Yithin the state.
The inquiry is stated as follows :
"Does the statement, 'of seven ( 7) to fourteen ( I4)
years inclusive' include the time only from the day a child
is seven years of age to the day that he is fourteen years
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of age, or does the word 'inclusive' extend the time to the
day that a child is fifteen?"
The provisicn of section I of chapter 128 as to which the
inquiry is made reads as follows:
"Any person having control of any child of the age of
seven ( 7) to fourteen ( 14) years inclusive, in proper
physical and mental condition to attend school, shall cause
such child to attend some public, private or parochial
school where the common school branches of reading,
writing, spelling, arithmetic, grammar, geography. physiology and United States history ar.e taught." * * *
This provision requires a child in proper physical and mental
condition to attend school from the time he becomes seven
years of age until he reaches the .age of fourteen years. The
language of the section, "to fourteen ( I4) years" can not be construed to extend beyond the time when the child becomes fourteen years of age. The word "inclusive" following clearly
applies to the time intervening bewteen the ages of seven and
fourteen years. No other construction can, in my judgment,
be fairly placed upon it.
The maximum age. of a child who is compelled, under the
provisions of the statute to attend school, is clearly fixed at
fourteen years, and if any other interpretation should be given
to the word "inclusive," it would at once become repugnant to
the provision of the statute which fixes such maximum age.
\Vhile if it is held to apply to the years between seven and fourteen, all of the provisions of the section are given the effect to
which the language entitles them, and the whole section becomes harmonious.
I am therefore of the opinion that the word "inclusive", as
used in the section, does not extend the period during which a
child can be compelled to attend school beyond the time he becomes fourteen years of age.
Respectfully submitted,

W. MuLLA.J'\J
Attorney-General.

(HAS.

August 12, 1902.
To THE HloN. R. C. BARRETT,
Superintendent of Public Instruction.
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OF SALARY-It IS

held that a district judge, appointed to fill the unexpired term of a judge who has resigned, can only receive. the same compensation which his predecessor
would have been entitled to receive had he continued
in office.
SrR-I am in receipt of your favor of the rst inst. requesting
my opinion upon the question whether section 9 of article 5 of
the constitution of the state prohibits a judge of the district
court, appointed to fill a vacancy caased by the resignation of a
judge elected prior to the passage of the act of the Twentyninth General Assembly, by which the salaries of judge!s of the
district court are increased from $2,500 to $3,500 per annum,
from receiving the compensation fixed by the act of the Twentyninth General Assembly amending section 253 of the code.
In the case stated, William S. Kenyon was elected judge of
the district court of Iowa: prior to the passage of the act of the
Twenty-ninth General Assembly, and when the salary fixed by
law was $2,500 per annum. He resigned his office, which
resignation took effect July 15, 1902, and after the act of the
Twenty-ninth General Assembly became a law. On July r6,
1902, George W. Dyer was appointed to fill the vacancy created
by such resignation.
Th question now presented is whether Judge Dyer is entitled
to compensation at the rate of $3,500 or $2,500 per annum.
Upon this question I submit the following opinion:
Section 5 of article 5 of the constitution of the state provides:

J.

"The district court shall consist of a single judge, who
shall be elected by the qualified electors of the district in
which he resides. The judge of the district court shall
hold his office for the term of four vears, and until his
successor shall have been elected and. qualified; and shall
be ineligible to any other office, except that of judge of the
supreme court, during the term for which he was elected."
By this provision of the constitution the term of office for
which a judg-e of the district court is elected is fixed at four
years.
7
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Section 9 of article 5 provides that the compensation of a
judge of the supreme or district court shall not be increased or
diminished during the term for which he shall have been elected.
In the case under consideration, Judge Kenyon was elected
for the term of four years. At the time of his election the
compensation fixed by law was $2,500 per annum. It is clear
that under the provision of the constitution referred to, his
compensation could not be increased or diminished during the
term which he was elected to fill. His resignation created a
vacancy in the term for which he was elected. Judge Dyer
was appointed to fill such vacancy. The term of office which
he was appointed to fill is a part of the same term to which
Judge Kenyon was elected. He stands pl'ecisely in the same position, so far as the term of office which he holds is concerned,
as Judge Kenyon would have stood had he not resigned, with
the single exception that under his appointment he only holds
the term to which Judge Kenyon was elected until the next
general election. He is filling the unexpired term to \vhich
Judge Kenyon was elected by the people as Judge Kenyon
would have filled such term had he not resigned.
This being true, it is clear that he must be governe~l by the
same constitutional provision which would have governed Judge
Kenyon ha~ he continued to fill the term of office for which
he was elected, ancl which would have prevented him from having his compensation increased during such term.
I am therefore oi the opinion that Judge Dyer can only receive the same ccmpensation which Judge Kenyon would have
been entitled to receive, had he continued in office; that is, a1
the rate of $2.500 per annum.
Respectfully submitted,
CH \S. \V. MLLI.Ai'l,
Attorney-General.
August IJ, rgo2.
To HoN. FRANK F. MERRIA::.r,
Auditor of State.
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APPROPRIA-

TION- It

is held that the amount of the appropriation
of the Twenty-eighth General Assembly unexpended
upon March 31, 1902, is still available to the trustees of
the library and should not be charged off or recovered
into the treasury.
Sm-I am in• receipt of your favor of the 11th inst. asking
my opinion as to whether the trustees of the state library are
entitled to draw the balance of the appropriation made by the
Tlwenty-eighth General Assembly for classifying and cataloguing the library remaining unexpended March 31, 1902.
An examination of the act of the Twenty-eighth General Assembly by which the sum of two thousand dollars. or so much
thereof as may be necessary, is appropriated for the completion
of the work of classifying and cataloguing, according to the
modern scientific methods, all books now in, or that may be
hereafter added to, the state library, shows that the appropriation is not for the biennial period following the legislature by
which the appropriation was made.
It is an appropria,tion of the sum of $2,000, or so much
thereof as may be necessary, to complete the work of classifying and cataloguing the books in the library, and no time is
fixed by the act when it shall be drawn or expended. The act
provides that it shall be ~xpended under the direction of the
board of trustees, and as they are not limited as to the time
when they shall expend the appropriation, it does not fall within
the class of appropriations which are made for the biennial
period.
The appropriation made by the Twenty-ninth General Assembly for the office of the state librarian is a biennial appropnatJOn of $3.720 for the purposes stated in joint resolution No. s. one item of which is: "One cataloguer at a salary
of $1,ooo." This gives to the state librarian the sum of $1,000
with which to pay a regularly employed cataloguer, while the
appropnat:on of the Twenty-eighth General Assembly still remains in the hands of the trustees and may be expended by
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them in employing such additional assistants as the work may,
in their judgment, require.
Under this view of the appropriations of the Twenty-eighth
and Twenty-ninth General Assemblies, I am of the opinion
that the amount of the appropriat,ion of the Twenty-eighth
General Assembly remaining unexpended upon March 3 I,
I902, is still available by the trustees of the library, and should
not be charged off or recovered into the treas1,1ry.
Respectfully submitted,
CuAs. \V. MuLU.N,
A ttorncy-General.
August I3, I902.
To HoN. GILBERT S. GILBERTSON,
Treasurer of State.

ScHOOL DIRECTORs-SPECIAL MEETINGS OF--(1) It is held
that a special meeting can be legally called by the
president only upon notice, specifying the time and
place, delivered to each member of the board in person.
(2) It is held that written notices directed and mailed
to members of the board would not be legal notice,
even though a quorum be present at such special meeting. called by the president of the board.
SIR-You ask our opinion upon the following questiohs :
First- For the legality of a special meeting called by the
president, is ,'it required that notice of the time and place of
the meeting be delivered to each member of the board, or is
such notice only necessary when a meeting is asked upon the
written request of a majority of the board?
Second-In case verbal notices are served for a special meeting upon a part of the. board, and written notices directed and
mailed to others, and a quorum be present at such special meeting "called by the president," would the action of the board at
such meeting be legal ?

I
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That part of section 2757 of the code applicable to meetings
and special meetings of boards of directors reads as follows :
"The board of directors shall meet on the third :Monday
in March and September, and may hold such special meetings as may be fixed by the board, or called by the president, or the secretary upon the written request of a majority of the board, upon notice specifying the fime and
place, delivered to each member in person, but attendance
shall be waiver of notice."
Under this section special meetings of the board of directors
may be fixed by one of three methods: First, the board, at one
of its meetings, may fix a time and place for a spec:al meet!ing;
second, a special meeting may be called by the president of the
board upon notice specifying the time and place delivered to
each member in person; third, the secretary, upon the written
request of a majority of the board, may call a special meeting
by notice specifying the time and place, delivered to each member
in person.
Nothing is said as to whether these notices must be in writing
or not. A notice specifying the time and place can as well be
delivered to each member in person orally as in writing. The
statute is explicit that such notice must be delivered to each
member in person. Therefore it can not be mailed to him
through the postoffice.
I am therefore of the opinion that as to your first question
the answer must be that a special meeting can be legally called
by the president only upon notice. specifying the time and place,
delivered to each member of the board in person.
As to your second qnest.ion, I am of the opinion that written
notices, directed and mailed to members of the board, would
not be legal notice, even though a quorum be persent at such
special meeting called by the president of the board.
Respectfully submitted,
CHAS. A. VAN VLECK,

Assistant Attorney-General.
September 3,

1902.

To HoN. R. C. BARRETT,

Superintendent of Public Instruction.
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CoRPORATION-REORGANIZATION OF THE CHICAGO. RocK IsLAND & PACIFIC RArLw AY CoMPANY-It is held that the
acts of the Iowa corporation are not ultra vires nor
opposed to the public policy of the state in a sense
which will enable the state to arrest the transaction or
maintain an action of quo warranto for the dissolution
of the corporatA franchise.
SIR-In response to your communication of the 30th ultimo,
requesting my opinion as to whether the Chicago, Rock Island
& Pacific Railroad Company, incorporated under the laws of th~
state on the 31st clay of July, 1902, is a corporation organized
for a lawful purpose, and whether the transaction described in
your ccmmunication can be arrested at the instance of the state.
I sutmit the follc\ving opinion:
Tht fact~. as ~t:~tecl in yo11r communication and gathered
from other sources of information, are substantially as follows:
On the 21st clay cf July, 1902, William T'. Rankin and others executed, in clue form of law, and caused to be filed in the
Jffice of the recorder of Polk county, Iowa, and in the office of
the secretary of state of the state of Iowa, articles of incorporation of the Chicago, Rock Island & Pacific Railroad Company,
with its principal place of business in the city of Des Moines,
Polk county. Iowa, and with the right to maintain offices in the
cities of Chicago and New York, and in such other places as
m8y be determined by the board of directors.
The authorized capital stock of the corporation is one hundred and twenty-five million dollars, divided into shares of one
hundred dcllars each.
Tts corporate existence begins on the day on which its articles are filed in the office of the secretary of state, and continues
fer fifty years thereafter.
At or about the same time of the organization of the Chicago,
Rock Island & Pacific Railroad Company in Iowa, another corporation \vas crganizecl in New Jersey under the name of the
Rock Island Company.
I have no knowledge as to who the incorporators of the Rock
Island Company are, but assume, from the facts stated in your
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communication, that they are the same persons who organized
the Iowa company, or persons with like interest and purpose.
The authorized capital stock of the Rock Island Company is
one hundred and fifty million dollars, and is divided into two
classes, viz: ninety-six millions of common stock, and fifty-four
millions of preferred stock.
Prior to the organization of these corporations, there had
existed for many years in the state of Iow:a, a corporation
known as the Chicago, Rock Island & Pacific Railway Company, which vvas a consolidation organized under the laws of
Illinois and Iowa. This company had constructed, purchased
and leased lines of railway in Iowa and other states and terri··
tcries, which it was then operating, of a total mileage between
seven and eight thousand miles. It was the owner of the Chicago, Rock Island & Pacific Railway, and of the Burlington,
Cedar Rapids & Northern Railway, which it had l'ecently
acquired, which together had a mileage of over five thousand
miles.
Its cap:tal stock, for which certificates had been issued, was
seventy-five million dollars, and its bonded indebtedness about
seventy million dollars. Its stock was at a premium of a little
more than one hundred per cent; a ~hare of one hundred dollars
being worth about two hundred and three dollars in the market.
After the organization of the Iowa and New Jersey companies, an agreement was entered into between them by which the
Iowa corporation should issue and deliver to the New Jersey
corporation, certificates for the whole amount of its capital
stock; and in consideration d such transfer of its capital stock,
the New Jersey company should issue seventy-five millions of
its common stock and fifty-two m:llions five hundred thousand
of its preferred stock, and deliver the same to the shareholders
of the Chicago, Rock Island & Pacific Railway Company as a
part of the purchase price of the shares of that company held
by them, the terms of the agreement being:
That the New Jersey company should deliver one hundred
dollars of its common stock, .and seventy dollars of its preferred
stock, tc: the sharehclders of the Chicago, Rock Island & Pacific Railway Company fer each share ot stock of one hundred
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dollars held by the shareholders of that company; and, in addition thereto, the Iowa corporation should issue and deliver to
each shareholder of the Rock Island Railway Company one
hundred dollars, in four per cent. gold bonds, for each share of
stock of that company so held.
Under the agreement, when executed. each shareholder of,
the Chicago, Rock Island & Pacific Railway Company would
receive one hundred dollars in common stock and seventy dollars in preferred stock of the K ew Jersey corporation, and one
hundred dollars, in four per cent. gold bonds, of the Iowa corporation, for each share of stock held by him. The stock of the
Chicago, Rock Island & Pacific Railway Company, when thus
transferred, is to become the property of the Chicago, Rock
Island & Pa6fic Railroad Company, and to be deposited with
the Central Trust Company of New York as security for the
payment of the seventy-five millions of bonds issued by the
Iowa company.
By this arrangement and transfer, the New Jersey corporation
becomes the owner of the stock of the Io\va corporation, and
the Iowa corporation becomes the owner of the stock of the
Chicago, Rock Island & Pacific Railway Company, and the sole
stockholder of that railway.
The first question upon which my opinion is requested is,
whether the Chicago. Rock Island & Pacific Railroad Company is organized for a lawful purpose under the laws of the
state.
Article
provides:

2

of the :articles of incorporation of that company

"The general nature of the business to be transacted by
the corporation IS the construction or acquisition in
any other manner, and the maintenance ancl operation of a line of railway and telegraph extending
through the state of ImYa in and from the city of Davenport, Scott county, Iowa, to ancl in the city of Council
Bluffs, Potta\Yattam:e county, in said state; the purchase,
lease, or acquisition in any other manner, and either directly or through ownership o.f the stocks and bonds or
other obligations of the corporat:ons owning and operating the same, of the railways, property and franchises of
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the Chicago, Rock Island & Pacific Railway Company,
and of any other lines of railway and railway property
in the state of Iowa, and in any other states and territories of the United States, and the maintenance and operation of any other line of railway and railway property
which the corporation may acquire; and the operation under lease and through contract of lines of railway and of
railway property owned or operated by other railway corporations in the state of Iowa, and in other states and territories of the United States. The corporation shall have
power, while the owner of any stocks of other corporations,
owning or operating lines of railway or railway property,
as aforesaid, to exercise in respect thereto all the rights,
powers and privileges of ownership, including the right
to vote thereon; and shall have and by its board of directors may exercise all the powers now or hereafter conferred
upon railway corporations by the laws of the state of Iowa,
and of any other state or territory in \vhich the corporatim; may transact its business, and of the United States."
Section

I

6o7 of the code provides :

"Any number of persons may become incorporated for
the transaction of any lawful business, but such incorporation confers no power or privileges not possessed by natural persons, except as hereinafter provided."
Subdivision 6 of section 1609 provides that corporations shall
bave power to make contracts, acquire and transfer property,
possessing the same powers in such respects as natural persons.
Under our law the right of any number of persons to organ~
ize a corporation under chapter I of title IX of the code, for
the purpose of constructing, purchasing and owning any raiiway or railways within the state of Iowa, or in other states or
te'rritories, subject, perhaps, to one condition, viz: that a corporation wiil not be permitted to purchase and consolidate competing lines of railway for the purpose of creating a monopoly
and taking- a'vav from the citizens of the state the benefit of
,competition, cannot be questioned. Aside from this restriction,
a corporation organized under the laws of the state may construct, purchase and OJ:r~rate any number of railways, either in
the state of Iowa or elsewhere.
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The charter of a coq~oraticn, by which its powers are measured, consists of the statutes under which it is formed, an·d its
articles of incorporation requirec~ to be executed and filed by
the incorporators. The article above quoted gives to the corp:::>ration the right to purchase the stock and conds of other
railway corporations.
Section 2047 of the code provides:
"Any railway corporation, organized under the laws of
the state, or operating a read therein, under the authority
of the laws thereof, may acquire, own and hold either the
whole or any part of the stock, bonds or other securities
of any railroad company in th:s or any adjoining state."
Under its charter, the Iowa company clearly has the right to
purcha~e, own ancl hold all of the stock of the Chicago, Rock
Island & Pacific Railway Company, subject only to the restriction suggested, that it will net be permitted to purchase such
stock and bonds for the purpose of consolidating competing
lines of railway, and thereby creating a monopoly, and taking
away from the citizens of the state the benefits of competition.
It is equally true that a corporation has the right to issue and
deliver the certificates of its capital stock in payment for any
property which it has the right to purchase and hold. In issuing its stock for such purpose, it is not necessary that there
should be a subscription to the capital stock of the corporation,
ancl that the money shuulcl be paicl into the treasury upon such
subscription before its capital can be usecl in the purchase of
property which it has the right tc buy. The cErect method of
is~uing and delivering- its certificates of shares of capital stock
for prcr~erty, is one of the well recognized rights of a corporation.
An issue of stock fer the purchase of property by a corporation finds support not only in the decisions of the courts, but
in the daily transaction of the business of corporations. The
law clces net compel a corporation, and the suhscriber to its
capital stock, to go through the useless form of a payment by
the corporation to the subscriber of the value of the property
which it seeks to acquire, and an immediate repayment of the
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same money by the subscriber to the corporation on his subscription.

. C oak on C orporatious, Sec. 18, and cases there
cited.
So well established is this principle, that the few cases holding the contrary doctrine can no longer be considered good
law.
The Iowa corporation, therefore, has the right to purchase
the stock of the Chicago, Rock Island & Pacific Railway Company, and to pay for the same in its certificates of capital stock
in such amounts and upon such terms and conditions, as may
be agreed upcn between the shareholders of the old Rock Island
Railway Company and the directors of th~ new Iowa company.
The transfer of the stock of the new IO\va company to the
New Jersey company, under the agreement that, in consideration of such trans fer, the New Jersey ~ompany will deliver to
the shareholders of the old Rock Island Railway Company,
certificates of the capital stock cf the New Jersey company at
the ratio of one hundred and seventy dollars for each one
hundred dollars of the capital stock of the Chicago, Rock Island
& Pacific Railway Company, and when such transfer is made,
the stock of the last named company to become the property of
the new Iowa company does not in any wise affect the right of
the Iowa company to purchase and hold the stock of the old
Rock Island company, or invalidate its purchase thereof.
Such transaction is but an additional li_nk in the chain of the
transfer cf the stock of the Chicago, Rock Island & Pacific
Railway Company to the new Chicago, Rock Island & Pacific
Railroad Company; that is, the shareholders of the old Rock
Island company receive the stock of the New Jersey company
in exchange fer their st0ck of the Chicago, Rock Island &
Pacific Railway Company, which they transfer to the new Iowa
corporation, which, in turn, delivers its stock directly to the
.0J ew Jersey company.
I have no information as to why this circuitous method of
transfer was ackptecl by the organizers of the two companies;
but it is certain that it can in nowise affect the legality of the
transaction.
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\Vhen the Iowa company transferred its stock to the New
Jersey company under the agreement, it at once had 3. beneficial interest in the shares of the stock of the New Jersey company, which were to be transferred to the shareholders of the
old Rock Island company. It was in fact the equitable owner
thereof. It had agreed that these shares should be transferred
to the shareholders of the old Rock Isl:and Railroad Company
as ,a part of the purchase price of the shares held by them, and
that the shares of stock of that company should be transferred
to and become the property of the new Iowa corporation ; and
that in addition thereto, it wculd issue and deliver to such shareholders, of its own four per cent gold bonds, one hundred dollars for each share of stock \Yhich it received from the stockholders of the Chicago, Rock Island & Pacific Railway Company through the agreement with the New Jersey company.
When the agreement is carried out between the new Iowa
corporation, the New Jersey corporation and the shareholders
of the old Rock Island Railway company, the Iowa company
becomes the owner of all of the stock of the Chicago, Rock
Island & Pacific Railway Company; and under the statute above
referred to and its articles of incorporation, it has the right
to own and hold the same.
In the acquisition of the stock of the old Rock Island Railway Company by the new Iowa corporation, no law of the state
has been, or will be, violated or contravened, and the act of the
corporation in obtaining the same is not ultra vires.
Upon the transfer of the stock of the Chicago, Rock Island &
Pacific Railway Company to the new Iowa company the latter
becomes the actual owner of all the railways and railway property cwned by the Chicago, Rock Island &r Pacific Railway
Company. The legal title thereto, of course, remains in that
corporation, but the new ImYa company, as the owner of all of
its stock, is in fact the owner of all of its property; and, as the
owner of its stock, it becomes vested with the power of controlling the corporation, electing its board of directors, and of
exercising all other powers which stockholders of a corporation
may lawfully exercise.
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The fact that the seventy-five millions of stock which it receives from the stockholders of the Chic2go, Rock Island &
Pacific Railway Company is pledged with the New York Central Trust Company as security for the payment of the seventyfive million dollars of four per cent bonds issued by the Iowa
company in nowise affects the right of that company to vote the
stock and exercise its rights as holder thereof.
\Vhat has been said as to the rights and powers of the Iowa
company as the holder of the stock of the Chicago, Rock Island
& Pacific Railway Company, is equally true of the New Jersey
corporation. It has lawfully acquired the stock of the Iowa
corporation. It has the right to own and hold the same, and to
exercise all of the rights and privileges of a stockholder of that
company. And while it is suggested that the organizers of the
New Jersey company will retain control of that corporation by
being the holders of a majority of its preferred stock, and in
that manner retain control of the Iowa corporation, such action
on the part of the stockholders of the New Jersey company is
not in violation of any of the laws of this state.
A corporation undoubtedly has the right to issue common
and preferred stock. It has the legal right to give the preferred
stock privileges which are not given to the common stock.
Among such privileges is the right of electing a majority of the
directory of the corporation.
There is no rule of public policy which forbids the issue of
preferred stock of a corporation, and, in the case under consideration, it amounts only to an agreement of the stockholders as
to how the profits of the corporation shall be divided, and who
shall be entitled to elect the manag-ing- officers thereof.
In Kent v. Quicksilver Min. Co., 78 N. Y., 159, it is said:
"\Ve know of nothing in the constitution or law that inhibits a corporation from beginning its corporate action
by classifying the shares in its capital stock, with peculiar
privileges to one share over another."
So that while the control of the Iowa company by the New
Jersey company, and the control of the last named company by
a majority of its preferred stock, were objects sought to be

'\
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attained by the incorporators of both companies, it can not be
said that they exceeded their legal rights in prosecuting the plan
by which such purpose is accomplished.

The most serious question involved is, whether the state may
interfere to prevent the issuance of the stock and bonds of the
I ow a and New Jersey companies, for the reason that the aggregate amount thereof proposed to be issued exceeds the market
value of the stock of the Chicago, Rock Island & Pacific Railway Company which the Iowa company receives therefor; or
whether it may by quo warranto have a forfeiture of the charte:r of the Iov;a company declared, on the g-rou~1ds that such act
is ultra vires and against public policy.
The seventy-five millions of gold bonds issued by the Iowa
company, and secured by the deposit of the stock of the old Rock
Island Railway Company, ar·e undoubtedly worth their par
value. The stock of the Iowa company, held by the New Jer~ey company, and the stock of the New Jersey company, transferred to the shareholders of the old Rock Island Railway Company, undoubtedly have some value.
The market value of the stock of the Chicago, Rock Island &
Pacific Railway Company. at' the time of the making of the
contract referred to, ·was about one hundred and fifty million
dollars. In consideration of the transfer of this stock to the
Iowa company, it proposes to cause to be delivered to the stockholders of the old Rock Island Raihvay Company, one hundred
and twenty-seven millions five hundred thousand, at its face
value, of the :-tock of the New Jersey company, and seventy-five
millions cf the bonds of the Iowa company.
Is this transaction such a violation of the laws of the state or
of its public policy, as declared by its statutes and courts, as
will authcrize the state to interfere by legal proceedings?
The stock of the old Rock Island Railway Company is to be
purchased at a valuation of two hundred and two millions, five
hundred thousand dcllars in the stock of the New Jersey company and the bonds of the Iowa company. The transaction is
\Yith the consent of all of the stockholders of the different com-
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panies. No one is deceived or defrauded; and it is the method
vvhereby the Iowa corporation seeks to obtain the ownership of
the Chicago, Rock Island & Pacific Railway Company, and,
through the ownership of that stock, the control of its system of
railway.
In the absence of statutory prohitition, it is within the power
of a corporation to issue its stock and bonds for property puroba.<:ecl by it, although the p~perty received is taken at a
Yaluation in excess of its real value.

Memphis, etc., R. R. Co. 1'. Doze•, I20 U. S., 299;
Brown v. Duluth, M. & N. Ry. Co., 53 Feel. Rep.,
889;
ScovZ:ll 1'. Thayer. 105 U. S.,I 53·
The validity of the issue of stocks and bonds by corporations,
in payment for property of less value than the par value of the
stocks and bonds issued, is sustained by the decisions of che
highest courts in the country.

M.emphis, etc., R. R. Co. z•. Dozu, I20 U. S., 287;
P,eoria & Springfield R. Co. v. Thompson, 103 111.,
I87;
Stein 1'. H award, 65 Calif .. 6I6;
Handley 'U. Stutz, I39 U. S., 4I7;
Clarl~ ~'. Be1•er, lb., 96;
Fofu~ v. Blair, lb .. I IS.
The only provision of our statute upon this subject is section I627 of the code. which provides:
"No certificate of shares of stock shall be issued, delivered or transferred by any corporation, officer or agent
thereof, or by the owner of such certificate of shares, without having endorsed on the face thereof what amount. or
portion of the par value, has been paid to the corporation
issuing the same. and whether such payment has been in
money or property.".
This statute not only does not prohibit the issuance cf shares
of stcck in payment of property, \Yhen the actual value of :::uch
property is not equal to the face value of the shares of stock
issued, but contemplates that such a transaction m(ly be carried
cut, imposing only the cluty of the corporation or shareholder

I
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to endorse, upon the certificate issued or transferred, what
amount or portion of the par value, has been paid for the same, .
and whether such payment was in money or property.
In Swuill v. Thayer it was directly held by Judge Harlan
that a corporation had the right to issue its stock to its shareholders, where only a portion of the face value was paid therefor by such shareholder under an agreement that it should be
fully paid stock, and that the •shareholders should not be liable
to the corporation for any unpaid portion of the face value-.
thereof, and that, as between the shareholders and the corporation, such agreement was valid and binding; and that it could
only be inquired into· by a creditor of the corporation.
In Scymot~r v. S. F. C. Association) 144 N. Y., 344, it was
held that an issue of bonds of a corporation for the purchase of
real estate, largely in excess of the actual value of such real
estate at the time of the purchase, was a legal transaction and
that the bonds were valid.
The principle decided in Scovill v. Thayer goes far· beyond
the question involved here, and it is clear that in the absence of
a statutory provision to the contrary, a corporation may issue
its stock and bonds for the purchase of property, although the
face value of such stock and bonds so issued is in excess of the
actual value of the property received by it, and that such transaction, if free from fraud, can only be inquired into by creditors
of the corporation.
The right of a creditor to inquire into a transaction of this
character. is purely a private right, and sound public policy requires that whatever exclusively pertains to individual interests
should be left to the individual. The state should provide and
care for the general interests and for those which are beyond
the right of an individual, but it has no authority to take up
either side of the controversy which relates solely to private
rights of individuals.
The law gives to every individual who has suffered a wrong,
ample power, methods and liberty to have that wrong redressed;
and were the state to attempt to take up the cause of an individual, which pertains only to private rights, it would amount
to governmental paternalism, which must be as carefully guarded
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against upon the one side as the sovereign powers of the state
must be upheld upon the other.

People v. Ballard, 134 N. Y., 397·
The fact that a corporation is an entity, representing an aggregation cf skill and capital, does not curtail its right to transact the business which it is empowered by its charter to con-·
duct, with exactly the same freedom as a citizen. So long as,
by the policy of this state, the formation of corporations is permitted, so long will the right of such artificial persons to act
within the scope of their franchises be in no sense different from
the right of the individual.
The control over the business conduct of either by a court of
equity is exactly the same. Contracts of either will be rectified,
annulled or specifically enforced, and the duties of either as
trustee. or its right as cestui que trust, will be enforced and protected. Any illegal conduct of either, leading to irreparable injury, will be enjoined. A nuisance created by either will be
restrained, and whenever either an ~ndividual or a corporation.
becomes related to any other individual or corporation so that
equitable jurisdiction arises to remedy some wrong or secure
some right, it matters not whether both parties are individuals,
or both corporations, or that one is a natural and the other an
artificial being.

Stockton v. Am. Toba.cco Co., 36 At!. Rep., 976.
The charter of a corporation consists of the statutes under
which it is formed, and its articles of incorporation required to
be executed and filed by the incorporators; and the acts of the
Iowa and New Jersey corporations, in transferring their stock
and bonds to the shareholders of the Chicago, Rock Island &
Pacific Railroad Company, in consideration of the transfer of
the stock of that company to the Iowa corporation, are within
the powers contained in their respective charters.
The stock of the New Jersey company, issued and delivered,
is, at its par value, less than the market value of the stock of
the Chicago, Reck Island & Pacific Railway Company, received
by the Iowa corporation; and there is no istatute of this state,
or mle of law governing the conduct of corporations, which
8
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prohibits the Iowa company from issuing and delivering its
negotiable l~oncls to the stockholders of the old Rock Island
Railway Company, which, together \vith the stock of the New
Jersey company, is received by such stockholders in payment
of the stock of the old Rock Island Railway Company, trans. £erred to the Iowa corporation. Such a transaction would be
valid if done by an individual, and it is equally valid when dune
by the Iowa corporation under the powers given in its charter.
The only material inquiry for a court upon the complaint of
a stockholder of either company would be, whether the contract,
by which the ImYa company acquired the stock of the old Rock
Isand Railway Company, was fairly made, fairly carried out,
and the bonds issued by the IO\va company in payment therefor
were in fact issued for that purpose.

Farlllcrs Loan & Trust Co. -u. Rockaway Valley R.
Co., 69 Fed. Rep., 11.

It is suggested that the issue of stock and bonds of the N"ew
] ersey and ImYa companies for the acquisition of the stock of
the old Rock Island Railway Company, is, at their face value,
so ~argely in excess of the market value of the stock ·acquired,
that the transaction is opposed to the public policy of the state,
and it should therefore take some action against the Iowa corporation.
In considering the force of this suggestion, it is first necessary to determine what constitutes the public policy of a state.

In Hcitrtfoni Fire Ins. Co. -u. Chicago, M. & St. P. R. Co.,
30 L. R. A., 197. ·it is said by Judge Sanborn:
"The public policy of a state or nation must be determined by its constitution, laws and judicial decisions, not
by the Yarying opinions of laymen, lawyers or judges as to
the demands of ihe interest of the public."
In the celebrated case of Vidal -u. Girard's Exemtors, 43 U.

3., 197, Mr. Justice Story said:
"1\or are \Ye at liberty to look at general considerations
of the supposed public interests and policy of Pennsylvania
upon this subject, beyond what its constitution and laws
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and judicial decisions make known to us. The question,
what is the public policy of a state, and what is contrary to
it, if inquire~ into beyond these limits, will be found to be
one of great vagueness and uncertainty, and to involve discussions which can scarcely come within the range of judicial duty and functions, and upon which men may and ,\"ill
complexionally differ."
l\fr. Justice Peckham, in United States v. Tmns-Afissouri
Freight Ass'n, 166 U. S., 290, said:
"The policy of the government is to be found in its
statutes, and when they have not directly spoken, then in
the decisions of the courts and the constant practice of the
government officials."
In Heller v. National Marine Bank, 45 L. R. A., 443, it is
said:
"Much was said in the argument, and something is to be
found in the books, about such liens in favor of stockholders being void because against public policy; but Sir
George Jesse!, M. R., in dealing with that indefinite and
variable quantity called 'public policy' said, in Printing &
N. Registering Co. v. Sampson, L. R. 19 Eq. 465: 'It must
not be forgotten that you are not to extend arbitrarily those
rules vvhich say that a given contract is void as being
against public policy, because, if there is one thing which,
more than another, public policy requires, it is that men of
full age and competent understanding shall have the utmost
liberty of contracting, and that their contracts, when entered into freely and voluntarily, shall be held sacred, and
shall be enforced by courts of justice. Therefore you have
this paramount public policy to consider-that you are not
lightly to interfere with this fre~dom of contract. K ow,
there is no doubt public policy may say that a contract to
commit a crime, or a contract to give a reward to another
to commit a crime, is necessarily voicl. The decisions have
gone further, and contracts to commit an immoral offense.
or to give money or reward to another to commit an immoral offense, -or to induce another to do something- against
the general rules of morality, though far more indefinite
than the previous class, have always been held to be void.
I should be sorry to extend the doctrine much further.' ''
Under the statutes of our states and the decisions of our
courts, there should be added to the subjects named bv the
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learned Master of the Rolls, as to which the state has the right
to interfere, contracts in restraint of trade, and the creation of
monopolies to prevent competition.
The consensus of the judicial expressions upon this question
is, that the public wlicy of a state must be determined by the
statute and judicial decisions of that state, and not by the opinions of individuals, no matter how eminent.
Tested by this rule, it cannot be said that the acts of the Iowa
corporation are opposed to the public policy of a state, as no
act has been done by it which is a violation of the statute of
the state, or of its laws, as declared by the decisions of its courts.
It follows, therefore, that while one may be personally opposed to the policy of a state in permitting corporations to issue
their stock and bonds for the purchase of property, in amounts
in excess of the actual value of such property, the question
is one which must be referred to the law-making power of the
state for its action, rather than to the courts for their decision
under the present statute.
While the fact that there is no statute in this state by which
corporations are regulated and controlled as to the issuance of
corporate stock and bonds under the circumstances of the transaction under consideration, may be deprecated, that fact exists,
and no proceedings in behalf of the state, without legislative
action, can be maintained.
For these reasons, I am forced to the conclusion that the acts
of the Iowa corporation are not ultra vires, nor opposed to the
public policy of the state in a sense which will enable the state
to arrest the transaction or maintain an action of quo warranto
for the dissolution of the corporate franchise.
Respectfully submitted,
CHAS. \V. ).1ur.LANJ
Attorney-General.
September 13, 1902.
To THE

HoNORABLE

A. B. CuMMINS,
Go<•crnor of

Io~t·a..
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APPROPRIATIONs-Construction of chapters 183 and ] 77 of
the acts of the Twenty-ninth General Assembly.
SIR-In response to your request of the 29th ultimo for a
construction of chapters I83 and I 77 of the acts of the Twentyninth General Assembly, so far as they relate to appropriations
made to the public institutions of the state, I submit the following opinion :
The appropriations made by chapter I8J, which are not payable quarterly, may be drawn at any time by the officers of the
institution for ·which the appropriation is made, whenever required for the purpose of the appropriation.
The effect of the provisions of chapter I77 upon such appropriations is only to extend the time within which they may be
drawn until the end of the fiscal year, viz: June 30, I90J.
Under the provisions of chapter I77, appropriations which
are to be paid quarterly should be computed and paicl pro rata
to the first clay of July, I902, and after that date they should be
paid in quarterly installments on the first clays of July, October,
January and April.
Respectfully submitted,
CHAS. \V. MULLAN,

A ttomey-General.
September I9, I902.
To THE HoNORABLE GILBERT

S.

GILBERTSON,

Treasurer of State.

BANKS-SAVINGS DEPARTMENTS OF-It is held that national,
state and private banks may organize and conduct
savings departments, in connection with their general
banking business, and that individuals, partnerships
and private corporations may, subject to the same restrictions, engage in and carry on a savings bank business.
SIR- Your favor requesting my opmwn upon the following
questions is received:

118

REPORT OF THE ATTORNEY-GENERAL.

First-Is the organization and operation of savings departments by national banks· in violation of and contrary to the laws
of Iowa?
S econd-ls the organization and operation of savings departments by state banks in violation of and contrary to the laws of
Iowa?
Third-Is the organization and operation of savings departments by private banks, corporations, partnerships or persons engaged in business other than banking, in violation of and contrary to the '!a ws of Iowa?
These questions arise under section I859 of the code, which
provides:
"Any bank, banking association, private banker or person
not incorporated under the provisions of this chapter, or
any officer, agent, servant or employt> thereof, \Yho shall
advertise, issue or circulate any card or other paper, or exhibit any sign as a savings bank or savings institution
* * * shall be guilty of a misdemeanor," etc.
Before taking up the construction of this statute, it is important to determine the right of persons within the state to conduct a banking business, and the power of the legislature as to
the control thereof.
At common law banking in all of its branches is free to all.

State v. Woodma11Se I N. Dak., 246;
People v. Utica Ins. Co.) IS Johns., 358;
Morse on Banking, sec. I3.
1

Whether a state legislature has power to prohibit individuals
from transacting a banking business, and to confer such right
solely upon corporations, is a question upon which the courts.
differ very widely, and as to vvhich the adjudicated cases are
wholly irreconcilable.
In the recent case of State z•. W oodmanse supra) the supreme
court of North Dakota held that it was within the power of a
state legislature to regulate the business of banking, even to the
extent of prohibiting private persons or partnerships from engaging therein. This decision is based upon the authority of the
early New York cases, and the text of Mr. Morse h::~c:prl thereon.
An examination of these cases discloses that the question, as to
1
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the right of individuals to conduct a banking business, was not
the precise question upon which the decisions turned.
In State v. Scougal1 3 S. Dak., 55, the supreme court of that
state held that it was not within the power of a state legislature
to prohibit private persons from engaging in the business of
banking, placing the decision upon the ground that it is not a
constitutional exercise of the legislative power, under the police
power of the state, to deprive the citizen of the right to carry on
the business of banking, and to confer such privilege exclusively
upon corporations organized under an act of the legislature. The
position taken by the South Dakota court is upheld by a very
able and convincing opinion written by Corson, J.
A careful comparison of the opinion in the Scougal case with
that in the TVoodmanse case and the early New York cases, inevitably leads to the conclusion that the doctrine announced by
the South Dakota court is the more logical and sounder principle of law.
T'aking then the doctrine enunciated in the Scougal case as
laying down the correct principle of law as to the power of a
state legislature to prohibit private individuals from engaging in
the business of banking, it follows that every person in the state
has the legal right, under the constitution of the United States,
to engage in and carry on the business of banking, subject to
wch reasonable regulations as the state legislature may deem
it necessary to make in relation thereto. Such right necessarily
extends to all classes of banking, and includes savings as well
as commercial banks.
Apparently recognizing this right, the state legislature has
not attempted to ·prohibit.any bank, banking association, private
banker or person not incorporated under the provisions of chapter roof title IX of the code, from engaging in and carrying on
the business of a savings bank, but does prohibit such bank,
banking association, private banker or person not incorporated
under such law, from advertising, by issuing or circulating any
card or other paper, or exhibiting any sign, that such bank, banking association, private banker or person, is a savings bank or
savings institution organized and transacting business under
chapter ro of title IX of the code.
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The purpose of this statute is to prevent the public from being deceived as to the character of the bank with \Yhich it may
desire to transact business. If a savings hank is conducted by
private individuals, it can not seek the confidence or business of
the public under the advertisement that it is a Eavings bank or
savings institution organized under the laws of the state and
subject to state supervision.
A similar provision is found in section 1862 of the code, which
provides that no partnership, individual or unincorporated association, engaged in buying or selling exchange, receiving deposits, discounting notes and bills, or other banking business,
shall incorporate or embrace the word "state" in its name. By
this section the right of individuals and unincorporated associations to carry on the business of baPking is fully recognized, and
they are simply prohibited from advertising, by incorporating
the word "state'' in their names, that they are organized under
the banking laws of the state and subject to state supervision.
While there are no adjudicated cases upon the identical questions under consideration, general principles of la\v ha\"e been
enunciated by various courts and text writers, \vhich are in harmony with the general principle stated.
In National Bank v. Ferguson, 48 Kan., 739, it is said:
"And a bank may certainly, as a part of its legitimate
banking business, receive deposits, pay interest thereon, secure its depositors by bonds or any other lawful means, and
loan the money which it rece:ves as general deposits."
This was said with reference to the po,vers of a national bank.
In Zane on Banks and Banking, section

122,

it is saicl:

"The power of an ordinary chartered bank to maintain :1
savings bank department seems not to have been made the
subject of adjudication. But since the receiving of deposits
is a banking transaction, and since the maintenance of a
savings bank department is merely one method of receiving deposits, there ought to be no doubt in the mind of
any judge that such a proceeding is within the coporate
power of either a n<1.tional or a state chartered bank."
The powers conferred upon national banks by section 5 I 36 of
the Revised Statutes of the United States, are broad enough to
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cover the business of conducting a savings department of a national bank; and I find upon inquiry that many national banks
under this construction of their powers, have organized and are
now conducting savings departments.
In Western National Bank v. Armstrong, 152 U. S., 346, it
is said that all incidental po\Yers necessary to carry on the business of banking are impliedly granted under the national bank
act.
It is undoubtedly within the power of the state to determine
the class of business which shall be conducted by banks incorporated under chapter I of title IX of the code, and to withheld
from such institutions the right to carry on a savings department in connection with their general banking business. Such
banks, hcwever, are authorized, under the present la\\· and the
charters conferred thereby, to transact a general banking business which may properly include a savings department, unless
the right to conduct the same has been withheld by the legislature under the provisions of chapters I I and I2 of title IX of
the code. There is no provision in either of these chapters
which i)rohibits banks organized under the state law from maintaining savings departments.
I have therefore reached the conclusion that, subject to the
restrictions of section 1859 of the code, prohibiting the use of
the words "savings bank" and "savings institution," in advertising their business to the public, national, state and private
banks may lawfully organize and conduct a savings department
in connection with their general banking business, and that individuals, :partnerships and private corporations may, subject to
the same restrictions, engage in and carry on a savings bank
business.
Respectfully submitted,
CnAS. \V. MuLLAN,
A ttorncy-G en era!.
October 3I, 1902.

To Hox.

FR.\KK

F.

.:\IEr>.TU.\.\1.

Auditor

Sta:::.
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CoMMISSIONER oF LABOR-Construction of chapter 150 of the
acts of the Twenty-ninth General Assembly.
SIR-You request an official opinion from this office on the
question whether chapter I so of the acts of the Twenty-ninth
General Assembly is in conflict or repeals that portion of section
2472 of the code, as amended by section 3 of chapter 97 of the
acts of the Twenty-ninth General Assembly, which imposes
upon you, as labor commissioner, the duty of giving notice to
the owner or person in charge of a factory or building, of the
failure to provide such factory or building with a fire escape for
the safety of employes, and if the same is not remedied within
sixty clays after service of such notice, you shall give the county
attorney of the county in which such factory of building is situated, written notice of the facts.
In section 4 of chapter I so of the above acts, a like duty is
imposed upon the chief of the fire department or the mayor of
each city or town wher:e no such chief of fire department exists,
or the chairman of the board of supervisors, in case such building is not within the corporate limits of any city or town. with
the further requirement that such notice shall be served upon·
the agents or lessees of the owner or owners, providing such notice can not be served upon the owner or owners thereof; and
further provides that the notice served under this section shall"
command such owner. owners or agents, or either of them, tv
place or cause to be placed on said building such fire escape Wlthin sixty clays after service of such notice.
l'he distinction between the duty imposed upon you as labor
commissioner, and that imposed under section 4 of chapter ISO
of the above acts, is that you are only required to serve notice
that such owner or owners haYe failed to provide a fire escape·
as provided by law; while the duty imposed under section 4 of
chapter I so of the above acts requires that such notice shall
command such owner, owners or agents, or either of them, to
place or cause to be placed upon said building such fire escape,
that is, under the first you report a failure to comply with the
law, while under the latter the notice commands a compliance
with the law. In this \'.:e can see no inconsistency between the·
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duties imposed under the separate acts of the Twenty-ninth General i\ssen1bly.
Under section 2472, as amended, you are not required to go
any farther than to serve notice of the failure of such person or
persons to prov:de such building with fire escape. Section 6 of
chapter I so of the above acts repeals acts or parts of acts only
which are inconsistent with this chapter.
Having determined that the amendment to section 247"2 of
the code is net inconsistent with chapter I so of the above acts,
we must therefore conclude that section 6 of chapter I so does
not repeal the amendment to section 2472, imposing upon you
the duty above mentioned.
Respectfully submitted,
CHAS. A vAN VLECK,
Assistant A ttorney-Gencral.
November 20. I902.
To HoN.

EnwARD

D. BRIGHAM)
Commissioner of Labor.

ELECTION-CERTIFICATE oF-AUTHORITY oF GovERNOR TO
WITHHOLD-(}) The work of the canvassing board is
ministerial, and it is its duty to compute the number
of votes cast for each candidate and issue a certificate
in accord therewith, unless it shall be clearly shown
or apparent that the returns are false and fraudulent.
(2) It is held that a certificate of election given by the
board of canvassers is only evidence that the holder
·has received votes sufficient to elect him, and does not
preclude an inquiry into the question of his qualification prior to taking office on a prima facie title.
SIR-Upon the question of the power and duty of the governor
of the state to withhold a certificate of election from a candidate
who has received a majority of the votes cast in a congressional
district of the state for representative in congress, I submit the
following opinion :
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An examination of the authorities upon the question discloses
two well settled principles of law:
First- The state board of canvassers are ministerial officers
only, whose duty it is to receive the returns from the various
counties and declare the results as shown by the face of the returns. This is the general doctrine, and has ·been declared in
the election cases before congress and in the sta,tes of Alabama,
Arkansas, California, Florida, Illinois, Kansas, Kentucky,
Nebraska, New Jersey, New York, North Carolina, Ohio, Pennsylvania, Tennessee, \Visconsin and South Carolina.
Under the Florida statute, which provides that the duty of
the state canvassing board is to cam·ass the votes of the election
as shown by the returns, and if any such returns are shovvn or
appear to be so irregular, false or fraudulent that the board are
unable to determine the true vote for any officer or member, they
shall so certify and shall not include such return in their determination or declaration, it was held by the supreme court of
that state that this statute did not give authority to the state
board of canvassers to determine whether an election was legally held or the vote legally cast; that by the phrase, "true
vote," was· meant the vote actually cast as distinguished from
the legal vote.
In People v. Hillard, 29 IlL, 413. it is said:
''These officers (the canvassing board) are clothed \vith
no discretionary power. They are to open said returns and
make abstracts of the votes as they appear in said returns,
and the clerk is to deliver a certificate of election to each of
the persons having the highest number of votes as manifested hy said return. They are not allowed to reject any
returns, or to decide upon their validity, if on their face
they are made in compliance with the law, and in the form
prescribed by the statute."
In Indiana it \\'aS held that the board can not consider any
questions as to the validity of the election, but are to cast np
the votes given by the proper documents and declare those
elected who appear, from the face of the documents, to have the
highest number of votes.

Mpore v. Kessler, 59 Ind., 152.
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\Vithout further quoting from the many decisions in the various states upon this question, it is sufficient to say that the well
settled rule of law is that the work of the canvassing board is
strictly ministerial, and that it is their duty to compute the number of votes cast for each candidate and to issue a certificate in
accord therewith, unless it shall be clearly shown or apparent
that the returns are false and fraudulent.
Second-It is an equally well settled rule of law that a certificate of election, given by the board of canvassers, is only evidence that the holder has received votes sufficient to elect him,.
and does not preclude an inquiry into the question of his qualification prior to the taking of the seat upon a pri11UL facie title.

Kentttcky Election.} 2 Bart. El. cases, 327;
Smith v. Brown} 2 Bart. El. Cases, 395;
McGee v. Young, 2 Bart. El. Cases, 422.
In the case under consideration, the power of determining the·
eligibility of Judge Wade to a seat in congress is lodged exclusively in the national house of representatives. It is a matter
\vhich that body must determine if objection is made by any
one having the right to object to Judge Wade's taking his seat
in congress. The failure or refusal of the governor of the state
to issue a formal certificate of his election would in nowise affect
the power of that body to seat him, upon a showing that he received the highest number of votes cast in the Second congressional district of Iowa at the last general election for a member
of the lower house of congress.
Under these principles of law defining the duties of the state
canvassing board and the power of congress to determine the
eligibility of any person elected to a seat therein, I am of the
opinion that a certificate of election should be issued to Judge
vVade, if it is found that he has received the highest number of
votes cast in the Second congressional district of Iowa for any
candidate for a seat in ·ihe lower house of congress, and that
the question of his eligibility to tha:t office must be left to the
national house of representatives, with whom the power to determine such question is lodged.
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under this view it is not necessary to determine the question
whether in fact Judge \Vade was, at the time of the general election, or now is, ineligible to the office of representative in congress.
Respectfully submitted,
CHAS. W. MuLLAN,
Attorney General.
December 9, 1902.
To THE HoNORABLE

A. B.

CuMMINS.

Governor of I o·wa.

BoARD OF MEDICAL ExAMINERs-RIGHT To PAY ATTORNEYs'

is held that the board has power to employ
attorneys to appear in coo.rt for it ili actions brought
against it for a writ of mandamus, and the fee paid
therefor is a proper item of expense to be paid by the
board out of its funds.
FEES-It

SIR-Complying with your request of December 10th for my
opinion as to whether the item of fifty dollars attorneys' fee
shown by the report of the state board of medical examiners is
a proper expenditure to be made by such board, I submit the
following:
Section 2583 of the code, as amended by chapter 90 of the
acts of the Twenty-eighth General Assembly. provides that each
member of the board shall receive, out of the fund created by
the payment of fees by applicants for examination, the sum of
eight dollars a clay and necessary traveling expenses for the time
he is actually engaged in the discharge of his duties as a member
of the board. The secretary shall receive a sum not to exceed
twenty-five dollars per· month and his necessary expenses incurred for services which can not be perfcrmed at the capitol.
All printing, postage and other contingent office expenses necessarily incurred under the provisions of this chapter shall be
paid from said fund. Any balance of said fund remaining shall
be turned over to the state treasurer for the use of the school
fund.
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\Vhile there is no specific provisio~1 for the employment of an
attorney by the board, or for paying the fees of one who is necessarily empluyed, I think the provision made for the payment
of contingent office expenses should be liberally construed, and
if it is necessary in the discharge of its duties to employ an attorney, I think the board has the power to do so, and that the
fees. charged by such attorney are a legitimate item of expense,
which may be paid out of the fund received by the board. No
other construction of the law would give to the board the power
and efficiency whicl~ the legislature evidently designed to confer
upon it.
Actions may be brought against it for a writ of mandamus or
for other relief, and it is absolutely necessary that the board
shall have the power to employ attorneys to appear in court for
it in such cases, that its rights, as w·ell as the rights of the
state, may be protected; and when it is found necessary to employ an attorney for such purposes, I think the fees paid for the
services of such attorney are a proper item of expense to be paid
by the board out of its fund.
Respectfully submitted,
CHAS. \V. MuLLAN,
A tto mey-Ccncral.
December 12, I902.

T:O

HoN. G.

S.

GILBERTSON,

Treasurer of State.

BoARD

oF

VETERINARY

MEDICAL

ExAMINERs--- ExPENSEs

is held that items reported as paid for printing,
postage, attorneys' fees. stenographic work and other
items of like character are proper expenditures made
by the board.

OF-It

SIR- Replying to your request of December I oth for my
opinion as to whether items of expense contained in the rep•)rt
of the state Loarcl of veterinary medical examiners for postage,
attorneys' fees, stenographic \York and other items in addition
to the per diem ancl traveling expen~es of members of the board,
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are proper items of expense, which may be paid from the fund
received by the board for examination, I submit the following:
It was undoubtedly the intention of the legislature, in creating a state board of veterinary medical examiners, to confer
upon such board the powers necessary to make it an efficient,
active body, and capable of carrying out the provisions of the
statute by which it was created. In order to become efficient,
and to carry out the intent of the legislature, it is necessary that
it should have substantially the same powers. as are conferred
upon other state boards of like character, and if such powers are
not directly and specifically conferred by the act which created
the board, they will be implied because necessary to carry out
the will of the legislature.
Printing, postage, stenographic work and other like items are
undovbtedly necessary to the efficient work of the board. It
is also equally true that if, for any reason, the board finds it
necessary to employ an attorney, either to defend the board in
actions brought against it, or otherwise, such employment being
necessary to enforce the statute and carry out the will of the legislature, the board would, in my opinion, have the pqwer and
authority to employ and pay such attorney, and the amount so
paid would be a legitimate item of expense to be paid from the
fund received by the board.
Any other construction placed upon the statute by which the
board was created, would abridge its effective powers and
greatly lessen its efficiency as a state instrumentality.
I am therefore of the opinion that the items reported as paid
for printing, postage, attorneys' fees, stenographic work and
other items of like character, are proper expenditures made by
the board, ancl that the provisions of section I I of chapter 93 of
the acts of the Twenty-eighth General Assembly, which fix the
compensation to be received by the members of the board, do
not apply to the class of expenses referred to.
Respectfully submitted,
CHAS. vV. MuLLAN,
Attorney-General.
December I2, 1902.
To HoN. G. S. GILBERTSON,
Treasurer of State.
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MuTUAL INSURANCE AssociATIONS-CHARGEs FOR MEMBERSHIP APPLICATION--Such associations cannot charge or
collect a contingent fee of one half book or board rate
or any other sum except policy and survey fee at the
time the applica~ion for membership is made, or at
the time the certificate thereof is issued.
SIR-Complying with your request of December qth for an
opi11ion as to what charges mutual insurance associations, organized under chapter 5 of title IX of the code, may require per:sons
to pay at the time application for membership is made, or when
certificate of membership is issued, I beg to suhmit the following
opm10n:
Section I765 of the code provides:
"Such associations may collect policy and survey fees,
and such assessments as may be provided for in their articles
of incorporation and by-laws, and provide for such expenses
and losses as may be required in the conduct of their business."
In enacting this section of the statute, the legislature has given
authority to associations, organized under chapter 5 of title IX,
to collect from their members policy and survey fees, and such
assessments as may be required to meet the losses and expenses
incurred by the associations. In so granting authority to collect
money for the purposes named, the legislature has withheld
from such associations the right to collect money from their
members in any other manner or for any other purposes than
those named in the section.
No authority of la\v, therefore, exists for an association of
the character named to charge or collect a contingent fee of onehalf of book or board rate, or any other sum, except policy ancl
survey fee, at the time application for membership is macle, or
at the time the certificate thereof is issued, and any such charge
is in violation of the chapter of the statute under which these
associations are organized.
Respectfully submitted,
CHAS. \V. MULLAN)
A ttom ey-General.
December 29, I902.
To HoN. FRANK F. MERRIAM,
Aud£tor of State.
9
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INSURANCE CoMPANIEs-ExAMINATION oF BY AuDITOR oF
STATE-(1) It is held that when the auditor or other
person appointed by him makes an examination of an
insurance company, he or the person so appointed has
the right to retain the money paid by the company
examined for expenses incurred in making the examination, or as compensation if it is made by one who is
not receiving a salary from the state, and that the
auditor is not required to account for and pay the
money so received into the state treasury. (2) It is
held that the phrase "foreign insurance company",
used in section 1753 of the code, must be held to mean
every insurance company not organized under the
laws of the state of Iowa. (3) It is held that it is the
duty of the auditor to keep an official record of examinations made or ordered to be made by him of insurance companies, and of the money paid either as
expenses or compensation for such examination, and
to whom the same was paid.
SrRs-Before taking up the legal 'questions involved in your
request for an opinion as to whether the auditor of state is required by law to account for and pay into the state treasury the
expenses and fees received by him, or by any person appointed
by him, for the examination of insurance companies doing business in this state, I desire to say that the statutes regulating the
business of insurance companies within the state are so conflicting and inharmonious that it is almost impossible to reconcile the various provisions which have been incorporated into
the st~tute by different legishtures.
The insurance laws of the state should, in my judgment, be
repealed and a new insurance code enacted, with harmonious
provisions which will cure the many glaring defects existing in
the present statute.
With this statement as to the present condition of the insurance laws of the state, I will now take up the questions upon
which my opinion is requested.
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The insurance laws of the state consist of chapters 4, 5, 6, 7,
8 and 9 of title IX of the code, and the amendments thereto
since 1897, and chapter 65 of the acts of the Twenty-eighth General Assembly. These statutes recognize and attempt to regulate two general classes of insurance, viz: insurance other than
life, and life insurance. Chapters 4 and 5 of title IX regulate
companies and associations conducting the business of insurance
other than life. Chapters 6, 7, 8 and 9, and chapter 65 of the
acts of the Twenty-eighth General Assembly relate to the various
classes of life insurance companies and associations, and regulate the same.
Section 1731 of the code, which is a part of chapter 4, authorizes the auditor of state, whenever he shall find it expedient, to
appoint one or more persons, not officers, agents or stockholders
of any insurance company doing business in the state, to make
an examination of the affairs of any insurance company doing
business in the state, other than life insurance companies, or
he may make such examination himself.
No provision is made in this section, nor .in chapter 4, as to
the compensation to be paid for making such examination.
At the time this section of the code was enacted, it was undoubtedly the intention of the legislature that all expenses and
fees paid by the insurance company or association which was
examined by the auditor, or by the person appointed by him for
that purpose, should be paid into the state treasury, as is clearly
indicated by the language of section 1752, which provides:
"There shall be paid to the auditor of state for services
required under the provisions of this chapter, the following fees, which shall be accounted for by him in the same
manner as other fees received in the discharge of the duties
of his office :

*

*

*

*

*

*

"8. For official examination of either domestic or foreign
company, the actual expenses incurred."
This provision of section 1752 continued to be the law after
the enactment of the code until the eighth day of April, 1898,
when it was repealed by chapter 45 of the acts of the Twentyseventh General Assembly.
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Prior to its repeal, the auditor was required to account for all
fees and expenses received by him for the examination of insurance companies doing business in the state under the proYisions
of chapter 4, and to pay the same into the state treasury.
The act of the legislature in repealing subdivision 8 \\"as an
explicit declaration by the law making power, that the auditor
of state should not thereafter be required tp account for, or pay
into the state treasury, the money paid to him, or to the person
appointed by him, by insurance companies doing business under
chapter 4, as the expenses incurred in the examination of such
compames.
The repeal of subdivision 8 must be taken as a grant of
authority from the legislature, by which the auditor, or the per. sen appointed by him, is authorized to retain the money received from the insurance companies examined. for the purpose
cf reimbursing themselves for actual expenses incurred, and,
in the case of the person appointed by the auditor, as compensation for his services in making such examination.
No other conclusion can be reached in construing the provisions of section 17 52 in connection with chapter 45 of the acts
of the T,venty-seventh General Assembly.
The repeal of subdivision 8 must also be taken as an expression of the legislature as to the disposition of any money paid
by insurance companies doing business under title IX of the
code, and as having a bearing upon the construction which must
be given to the other provisions of chapters S· 6. ;. 8 and 9
thereof.
Section 1766 of the code authorizes the auditor to make a personal examination of insurance associations doing business tmder chapter 5 of title IX, or to appoint some person, not an officer, agent or stockholder of any insurance company doing business in the state, to make such examination, and provides that,
if the person so appointed is not receiving a regular salary in the
office of the auditor, he shall be entitled to receive fiye dollars a
day for his services, in addition to his actual traYeling and hotel
expenses; but if such person is a regular employe of the office,
he shall be paid only his actual traveling and hotel expenses.
Such expenses are to be paid by the association examined, or by
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the state upon the approval of the executive council, if the association fails to pay the same. There is no provision of this
chapter requiring the auditor, or the person so appointed, to account for or pay into the state treasury the expenses and fees
paid by the association for such examination.
The proyision of the statute which requires such expenses and
fees to be paid by the state to the person entitled thereto, if the
same are not collected from the association examined, negatives
the idea that it was the intention of the legislature that such
fees and expenses should be accounted for and paid into the state
treasury, as such a transaction would be simply taking the money
out of the state treasury by the person who made the examination, and then at once requiring him to account for the same
and pay it back into the treasury. There is certainly no object
to be attained by such a transaction, nor any reason upon which
it can be based.
Section

I

777 of the code provides :

"The auditor at any time may make a personal examination of the books, securities and business of any life insurance company doing business in this state, or authorize any
other suitable person to make the same, and he or the person so authorized may examine, under oath, any officer or
agent cf the company or others, relative to its business and
management. If upon such examination the auditor is of
the opinion that the company is insolvent, or that its condition is such as to render its further continuance in business
ha,zardous to the public or holders of its policies, he shall
advise and communicate the facts to the attorney-general,
who shall at once apply to the district court of the county,
or any judge thereof. * * * for an injunction," etc.
There is no provision in this section, or in chapter 6, for the
payment of the expenses or compensation of the person conducting such examination. The question of payment, both of
expenses and compensation, appears to have been left to the
auditor by the legislature. It is of course true upon general
principles that the auditor could charge no compensation for
making an examination of' an insurance company, but would
undoubtedly be entitled to any actual expemes incurred by him
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in making such examination. It is equally true that if some
other person was appointed by him who was not receiving a
salary from any of the state departments, such person ,.,·ould
be entitled to receive compensation for his labor.
The construction which has always been given this section is
that such expenses and compensation are to be paid by the company examined, and there being no provisions requiring the
auditor to account for and pay into the treasury the amount of
such expenses and compensation, such amounts have always
been retained by the persons making the examination.
Section I 790 of the code, which is contained in chapter 7 of
title IX, and section 14 of chapter 65 of the acts of the Twentyeighth General Assembly, which may be considered as an
amendment to chapter 7, give to the auditor power to make, or
cause to be made, an examination of the affairs of associations
organized under chapter 7 of the code, or under chapter 65 of
the acts of the Twenty-eighth General Assembly, at the expense
of the association examined, and provide that if the examination
is made by the auditor or his clerk. he shall receiye necessary
hotel and traveling expenses only; if made by a person not regularly employed in his office, the association is required to pay
the actual cost thereof, not exceeding five dollars a day for the
time re:quired, and actual expenses.
There is a: further provision in section 14 that if such amounts
are not paid by the association examined, they shall be paid b:.r
the state upon the approval of the executive council.
There is no provision, either in chapter 7 of the code or chaprt:er
65 of the acts of the Twenty-eighth General Assembly, requiring the expenses of such examination to be accounted for by the
auditor and paid into the state treasury.
Section 1829, which is contained in chapter 9 of title IX, relating to fraternal beneficiary societies, provides that the auditor
may personally, or by some one designated by him, examine such
associations at the;r home office, and that such examination shall
be at the expense of the association, and be limited to five dollars
a day and the necessary expenses of trayel and hotel bills. There
is no provision in this chapter requiring the auditor to a~count
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for or pay into the state treasury any part of the money received
for such expenses.
These are all the provisions contained in the chapters of the
code relating to insurance, for examination of insurance companies by the auditor, and for the payment of expenses and compensation incurred and to be paid for such examinations, except
section 1753, which is as follows:
"The necessary expenses of any examination of any insmance company made or ordered to be made by the auditor
of state under this chapter, shall be certified to by him and
paid on his requisition by the company so examined; and
in case of failure of the company to make such payment,
the auditor shall suspend such company from doing business in this state until such expenses are paid. If such expenses are not paid by the company, they shall be audited
by the executive council and paid out of the state treasury.
But in no case shall any foreign insurance company be examined, except by order of the executive council."
The effect of the provisions of this section is to empower the
auditor to make a requisition upon any insurance company organized or doing business under chapter 4 of title IX of the
code, for the expenses of any examination, which he has ordered
to be made of the affairs of such company, and if. the company
refuses to pay such expenses on the requisition of the auditor,
he may suspend it from doing business in the state until such
expenses are paid. It is the method provided by the legislature
of enforcing the collection of the expenses incurred in examining
insurance companies, and can not affect the interpretation which
must be given sections 1731, 1766, 1777, 1790 and 1829 of the
code, and section I4 of chapter 65 of the acts of the Twentyeighth General Assembly.
.
Construing the proYisions of these sections \Yith section 1752,
and taking into consideration the act of the legislature in repealing subdiYision 8 of that section, whereby the legislature took
from the auditor the duty of accounting for and paying into the
state treasury the money received by him, or by any person appointed by him, for the examination of an insurance' company,
but one conclusion can be reached as to the right of the auditor
to' retain the money p~id him by insurance companies to reim-
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burse him for actual expenses incurred in making such examinations; or as to the right of any person appointed by him to
make such examinations, who is not receiving a salary from 'the
state, to retain the money paid by such insurance companies as
compensation for his services and to reimburse him for actual
expenses incurred.
In repealing subdivision 8 of section 1752, the legislature undoubtedly attempted to harmonize in some degree the conflicting
provisions of chapters 4, 5. 6, 7, 8 and 9. and to ,establish a uniform rule as to the disposition of money paid by insurance
companies for examinations; and the repeal of the only provision of the statute which required the auditor to accouni for and
pay into the state treasury the money so paid by insurance companies, must be taken as conclusive that it was the intent of
the legislature that such expenses and fees should not be paid
into the state treasury.
Such expenses and fees are undoubtedly requ:recl. by the provisions of the sections referred to, to be paid by the insurance
companies to the person making the examination, and the legis.llatu're having declared by its act that the amounts received
therefor should not be paid into the state treasury, the conclusion necessarily is that such amounts are to be retained by the
person making the examination to reimburse him for actual expenses incurred, or to compensate ,him for the labor performed,
as the case may be.
I am therefore of the opinion that when, 1uncler the existing
statute, the auditor. or other person appointed by him. makes an
examination of an insurance -company, he, or the person so appointed, has the right to retain the money paid by the company
examined for expenses incurred in making the examination. or
as compensation, if it is made by one who is not receiving a salary
from the state; and that the auditor is not required to account for
and pay the money so received into the state treasury.
Secatbd-As to the meaning of the phraoe. "foreign insurance
company," as used1in section 1753 of the cede, I am of the opinion that it must be held to mean every insurance company 1 not
organized under the laws of the state of Iowa.
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T!his phrase, or one of similar import, occurs in every chapter
of the code relating to insurance companies, and it clearly refers
to all classes of insurance companies organized in other stt;ates
and 1o foreign countries. To give the phrase a different interpretation in the -eonnection in which it occurs .in section 1753,
would be a violation of every \Yell known rule of statutory construction.
Third-As to whether,;it is the duty of the auditor to keep an
official record of examinations made, or o~dered to be made, by
him of insurance companies, and of the money paid, 1either as
expenses or compensation for such examinations, and to \vhom
the same was paid, I 1am of the opinion that it is his duty to keep
such official record.
It is part of the official duty of the auditor to make an examination of the business and affairs of insurance companies cloing
business in; the state, as circumstances may demand, and everything connected with such examination slv·uld be made a part of
the official records of his office. Such records should include a
statement of the amount of money paid by insurance companies,
and to whom the same was paid, for examinations, so that information as to every material fact connected with the examination
o_f insurance companies may be obtained from the official records
of the auditor's office.
Respectfully submitted,
CHAS ,W. MULLAN)

Attorney-General.
December 31J 1902.

To THE HoNORABLE .·ExEcuTIVE CouNCIL oF THE S'rATE oF
IowA.

BUREAU OF LABOR STATISTICS·-The commissioner has the
right to add to the blank form prescribed by statute
all questions which he may deem necessary to gain
such information as he is required to add under sections 2470 and 2472 of the code, as amended.
SIR-Your request for an opinion • from this office~ as to
whether it is mandatory upon you to adhere strictly to the blank
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form provided in ~section 247 4 of the code has been referred to
me to answer.
The first senteuce in the above section makes ,it the duty of
every owner, proprietor or manager of every factory. mill, workshop, etc., or any other ,establishment where labor is employed as
herein provided, to make to the bureau upon blanks fttrnished
by said bureau such reports and returns as 1 said bureau may require for the purpose of compiling such labor statistics as are
contemplated in this chapter, ,and it further provides that such
report shall be made within sixty days from the receipt of the
blanks furnished by the commissioner.
From this sentence it will be seen that the blanks to' be furnished such persons are to be such as the commissioner 1i1ay require fer the purpose of compiling labor statistics.· as are contemplated in chapter 8 of title XVIII of the code. This sentence of the section does not require the commissioner to furnish
the blank form incorporated at the end of the above section.
The commissioner . must be the sole judge of the form of the
blanks to be furnished such persons for the purpose of ascertaining the information desired to enable him to compile the
labor statistics contemplated in the above chapter.
The next sentence in the section provides that any person
mentioned within this section, who neglects or refuses to make
to the commissioner such report as may be required by the following blanks, shall be deemed guilty of a misdemeanor and
upon conviction thereof shall be pun:shed. This sentence would
seem to indicate that the penalty would not attach for a neglect
or a refusal to furnish to the commissioner such report or returns as is required by the blank, which is made a part of section 2474.
There seems to be nothing in the above section which limits
the commissioner to the blank form incorporated within this
section.
It is my opinion that it was the intent of the legislature not
to limit the commissioner to the blank form incorporated \Yithin
the above section, but to leave it a. matter within his discretion
as to whether this blank included all questions necessary to secure the information d~sired to enable the commissioner- to per-
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form all of the duties imposed upon him relating to the compiling of labor statistics provided for in chapter 8, title XVIII of
the code.
I am further convinced that such was the intention of the legislature for at a subsequent session thereof sections 2470 and
2472 were amended as to require the commissioner to gain further information relative to labor statistics, than was required
of him at the time section 2473 and the bl~mk therein contained
were adopted.
I am, therefore, clearly of the opinion that you have the right
to add to the blank form above mentioned all auestions which
you deem necessary to gain such information as you were required to do under sections 2470 and 2472 as amended.
Respectfully submitted,
CHAS. A. VAN VI,ECK,
Assistant Attorney-4'::en.eral,
January 8, I 903.
Enw ARD D. BRIGHAM,
Commissioner, Bureau of Labor Stati.5)Pics.

To THE HoNORABLE

INsURANCE CoMPANIEs-AssESSMENT-Sections
and

1764

1752, 1761

of the code construed.

SIR-In reply to your favor of the I7th inst. requesting my
opinion as to the construction to be placed upon sections 1752,
176I and 1764 of the code, I beg to submit the following opinion:
'Chapter 5 of title IX of the code provides for the organization and regulation of a certain class of a·ssessment insurance
companies, and is complete within itself, so far as the duties
of the auditor are concerned with reference to such companies.
Section I76I provides that they shall not begin business until
they have performed the conditions precedent therein named,
nor until their acticles of incorporation and form of policy shall
be approved by the auditor of state. No provision is made in
this chapter for any fee to be paid by the company to the auditor
for the approval of the articles of incorporation, the form of

140

REPORT OF THE ATTORNEY-GENERAL.

policy, or the issuance of a certificate which entitles the company to commence business.
Subdivision I of section I752 can not be held to apply to companies organized under chapter 5, as the fees provided in that
section to be paid by insurance companies to the auditor are by
the terms of section I752 expressly limited to companies organized under chapter 4 of title IX.
Section I764 provides that associations organized under chapter 5 shall pay the same fees for annual reports and annual certificates of authority as are required to be paid by domestic
companies organized and doing business under chapter 4, but
does not provide that any fee whatever shall be paid to the auditor for the examination of the articles of incorporation, the form
of the policy, the approval thereof, or the issuance of the original certificate to do business.
It is a familiar rule of law that no fees can be charged by a
public officer except those which are expressly provided by
statute, and in the case under consideration no fees having been
fixed by the legislature which such companies are required to
pay for the examination of their articles of incorporation, policies and the issuance of the original certificate to do business, no
fee can be charged by the auditor for the performance of that
duty.
I am not advised as to what has heretofore been the practice
in the auditor's office as to the collection of fees from companies
organized under chapter 5, but am of the opinion that the only
fees which can be properly charged and collected from such companies are those named in sections I 764 ancl I 766, the latter
section relating to the examination of the companies by the insurance department of the state.
Respectfully s~1 bmitted,
CnAs ,\V. MULLAN,
Attorney-General.
January 22, I903.

To

HoN.

B. F.

CARROLL,

A11ditor of State.
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TAXATION-EXEMPTIONS FROM--Paragraph 7 of section 1304
of the code construed.

SIR-I beg to acknowledge the receipt of your favor of the
17th inst. requesting my opinion as to whether the exemption-;
provided for in paragraph 7 of section 1304 of the code, as
amended by the acts of the Twenty-ninth General Assembly,
apply to both real and personal property. In compliance with
such request I submit the following opinion :
Subdivision 7 provides that "the property, not to exceed eight
hundred dollars in actual value, of any honorably discl;arged
Union soldier or sailor of the Mexican War or of the vVar of
the Rebellion, or of the widow remaining unmarried of such
soldier or sailor," shall be exempt from taxation.
The word "property" as used in this section is in its broadest
meaning, and was clearly intended to cover both real and personal property, the object being to give every honorably discharged Union soldier or sailor, or his \Yidow, an exemption of
eight hundred dollars upon all taxable property owned by him
or her.
The exemption should, in my opinion. be made from the aggregate amount of the assessment, and need not be specifically
deducted from any particular property, either real or personal.
That is to say, all property subject to taxation should be listed,
the value thereof fixed by the assessor, and from the aggregate
amount of such value, if Jess than five tnousand dollars, a deduction of eight hundred dollars should be made as the exemption to which such soldier, sailor or widow is entitled under the
statute.
Respectfully submitted,
CHAS. W. MuLLAN,
_4 ttorney-General.
January 23, 1903.
To

HaN.

B. F. CARROLL,
Auditor of State.
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INsURANCE AssociATION-MUTUAL-It is held that it is
within the power ·of the members of such association
to determine whether proxies will be allowed at its
meetings.
SIR-In response to your request of the 2 I st inst. for an
opinion as to whether a mutual assessment association, organized under chapter 5 of title IX of the code, may, by articles
of incorporation, prohibit the use of proxies by its members in
voting at its annual or other meetings, I submit the fo!lo,Ying
opmwn:
There is no provision of the general incorporation laws of the
state regulating the method of voting at corporate meetings,
nor does chapter 5 of title IX. provide that members of associations organized thereunder shall have the right to vote proxies which they have received from members who are not present at any of the meetings of the association.
I think it is, therefore, within the power of the members cf
such association to determine whether proxies will be allowed at
its .meetings, and that it is competent for them to provide in their
articles of incorporation that their members may, or may not,
vote at such meetings by proxy.
Under this view I see no objection to an association, organized under chapter 5 of title IX of the .code adopting an
amendment to its articles of incorporation substantially in effect as that submitted! and providing that the vote at the meetings of the association shall be only by members present.
Respectfully submitted.
CHAS. \V. M'ULLAN,
Attorney-General.
January 23, 1903.
To HoN. B. F. CARROLL,
A11ditor of State.
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FARMERS INSTITUTE-APPROPRIATION FOR--Chapter 69 of
the acts of the Twenty-ninth General Assembly construed with seCtion 1675 of the code.
Sm-I am in receipt of your favor of the 29th inst. requesting my opinion as to whether a Fam1ers' Institute, held undtr
the provisions of chapter 3 of title I•X of the code, prior to the
fourth day of July, 1902, is entitled to t!1e appropriation of
seventy-five dollars made by chapter 69 of the acts of the
Twenty-ninth General Assembly.
Section 167.5, before it was amended, provided that such institutes, when held at any time within the year and remaining
in session for not less than two days in each year, should be
entitled out of. the moneys in the state treasury not otherwise
appropriated to a sum not exceeding fifty dollars annually for
such institute work. No time is fixed by the statute when such
institute work shall be performed, and it may therefore be done
at any time during the year for which the appropriation is
claimed.
Chapter 69 of the acts of the Twenty-ninth General Assembly amend section 1675 of the code by simply striking out the
word "fiftv"
. and. inserting in lieu thereof the words "seventyfive." No other change is made in the language of the section.
After this amendment, section r675 pmvicles that each Farmers' Institu1te, with a president, secretary. treasurer and executive committee of not less than three outside of the officers,
which holds a two days' session in any one year, shall upon
proof of such organization and institute work, be entitled to seventy-five dollars out of the state treasury to pay the expenses
of its session.
The effect of the amendment is to change the amount which
such Farmers' Institute is entitled to draw from the treasury.
and does not change the time when the institute work must be
performed, or require that it be done after the amendment be{:ame a la\Y. Such work may be performed at any time during
the year, preceding the filing of the bill for expenses; and in
the case under consideration I am of the opinion that the Boone
County Farmers' Institute, which held its se~sions February
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22 and June 7, r902, is entitled to have its expenses paid to an
amount equal to seventy-five dollars, although its sessions were
held prior to the fourth of July, 1902, \Yhen the amendment
to section I67S went into effect.
Respectfully submitted,
CHAS. \V. lVDULLAN,
Attorney-General.
January 30, 1903.
To HoN. B. F. CARROLl.,
Auditor of State.

is held that all
judges of the district courts in the state, who were
elected by the people to fill an unexpired term of a
judge who had previously died or resigned, are entitled
to compensation at the rate fixed by law at the time
of such election.

DISTRICT

JUDGE-COMPENSATION OF-lt

SIR-I beg to acknowledge the receipt of your favor of the
24th of November, enclosing a letter from the Hon. George vV.
Dyer, judge of the Eleventh judicial district of Iowa, and requesting my opinion as to whether a judge of the district court,
who was elected at the November election, 1902, to fill an unexpired term of a district judge who had previously resigned,
is entitled to receive compensation at the rate of thirty-five hundred dollars a year, under the provisions of section 253 of the
code, as amended by chapter 13 of the acts of the Twenty-ninth
General Assembly, or \Yhether he is entitled to compensation
for his services only at the rate of twenty-five hundred dollars
per annum, as provided by said section l::efore the same was
amended; the facts upon which my opinion is requested being
substantially as follows:
The Hon. vV. s. Kenyon \VaS elected judge of the district
court for the Eleventh district of Iowa at the November election, 1898, and assumed the duties of his office as such judge
on the first day of January, 1899. In the summer of 1902 he

REPORT OF THE ATTORNEY-GENERAL.

145

resigned, and the Hon. George \V. Dyer was appointed by the
governor to fill the vacancy existing between the time of the
resignation of Judge Kenyon and the November election of that
year. At the November election Judge Dyet was elected judge
of that judicial district, duly qualified and performed the duties
of the office from the time of his election until the first day of
J anua:ry, 1903.
The question presented is, whether Judge Dyer is entitled to
compensation from the time of his election in November, 1902,
until January 1, 1903, at the increased rate of salary fixed by
the Twenty-ninth General Assembly; or whether he is entitled
to compensation only as fixed by the code before section 253
was amended by striking out the words "two thousand five hundred" in the second line thereof, and inserting in lieu thereof
the words "three thousand five hundred"?
Section 9 of article V of the constitution of the state provides:
"The salary of each jt1dge of the supreme court shall
be two thousand dollars per annum, and that of each district judge one thousand six hundred dollars per annum·,
until the year eighteen hundred ancl sixty; after which
time they shall severally receive such compensation as the
general assembly may by law prescribe, which compensation shall not be increased or diminished during the term
for which they shall haw been elected."
Is this constitutional provision applicable to the facts in the
case under consideration, and is Judge Dyer prohibited thereby
from receiving the compensation fixed by the Twenty-ninth
General Assembly, for the reason th<J.t he was elected to fill an
unexpired term of a district judge who had resigned his office?
The determination of these questions rests almost wholly
upon the construction given to the provisions of the constitution quoted.
A casual reading of this provision may lead to the conclusion that it was intended to, and does, apply to the entire term
of the office for which a judge of the district court \vas elected,
and that n'either he nor any successor who is appointed
elected to fill any portion of such unexpired term, can receive

ott
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any other or different compensation than that fixed by law at
rhe time such judge was elected for the full t~rm of the office.
The reasoning which may be advanced in support of this construction is that one \Yho is appointed or elected to fill an unexpired term of an officer who has resigned ·Or died during his
term of office, stands in the shoes of his predecessor, and is
entitled to receive only the compensation which his predecessor
was entitled to receive under the law in force at the time of his
election. So far as an appointee is concerned, this construction
!:as support both in reason and authority.
In Larew Z'. N C'W 77Wil, 8 I Cal., s88, where an officer of that
~tate was appointed to fill an unexpired term of one who had
resigned, it was held that the appointee could only receive the
salary which his predecessor was entitled to receive during his
term of office, although the legislature had increased such compensation during that term and before the appointment of the
officer to fill the unexpired term. The decision of this case is
grounded upon the reasoning that the person who was appointed
to fill an unexpired term of a public office, stood in the shoes
of the officer who had resigned such office, and gained no additional rights to compensation under his appointment.
A's applied tc appointees of public offices, I believe this principle to be sound; there is, however, in my opinion, a wide distinction in the tenure of office betwee11. one who is appointed,
and one who is elected to fill an unexpired term caused by the
resignation or death of a predecessor. An appointee simply
takes possession of the office under the authority of the appointive power of the state, ancl performs the public duties
thereof until the people have an opportunity to fill such office
by an election. In such case it is clear that the person agpointed would be entitled to receive only the salary which his
predecessor in office was entitled to receive under the laws of
the state in force at the time of his election.
\Vhen, however, a person is elected by the people to fill an
unexpired term of a public office, his title to the office and his
J·ight to the emoluments and compensation thereof, as provided
~y law, are held directly from the sovereign power of the state,
and he does not step into and occupy the shoes of his prede1
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cessor; and the construction which in my opinion, should be
given to the provision of the constitutim1 quoted, sustains this
distinction as to the tenure of office.
This constitutional provision was framed by the constitutional convention and adopted by the r:eople for the purpose of
preventing legislatures from influencing judges of the courts
by increasing their salaries during the term of office to which
they \Yere elected, and to prevent judges, through their power
and influence, from inducing legislatures to increase their compensation during their term of office.
The substance of the constitutional provision, as applied to
district judges, is that the salary of each judge of the district
court shall be one thousand six hundred dollars per annum,
which compensation shall not be increased or diminished during
the term for which he shall have been elected.
This provision must be held to apply to the judges rather
than to the term of office, as the purpose of the framers of the
constitution in adopting such provision was to prevent persons
holding high office from obtaining an increase in the salary of
such office after they hac! been elected thereto, and not to prevent the legislature from increasing the salary attached to such
office during any particular period of time.
This construction of the constitutional provision makes it
effective both in its letter ancl spirit.
Constitutional and statutory provisions of this character are
to be liberally construed and strictly enforced.

Gar'llie 'll. Hartford, 54 Conn., ..J-40;
Cox 'ZJ. Burlington. 43 Im,·a. 6I2;
Weel~s 'll. Texarkana, 50 Ark., 81;
Gross <'. Kenfield, 57 Cal., 626.
\Vhen Judge Dyer was elected judge of the district cot1rt of
Iowa on the fourth clay of November, 1902, he \Yas elected to
fill that office for the term beginning upon the clay of his election and extending to the first tby of January, 1903. That
period of time constituted the term of office to which he was
elected. So far as he was concerned, it was entirely separate
and distinct from the term of office to which his predecessor,
Judge Kenyon, had been elected. At the time of his election
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the compensation of district judges of the state of lowa was by
law fixed at three thousand five hundred dollars per annurn.
This law had been in force in the state from and after the
fourth day of July, 1902; and when Judge Dyer accepted the
office to which he was elected, and began the perfomance of the
duties thereof, he accepted it with the salary attached thereto
which had been previously fixed by an act of the legislature, and
it can not be said that there was any increase in his compensation during the term for which he was elected .
.I am aware that the construction which I have ·given this
constitutional provision is a liberal one, but it is, in my opinion,
in harmony with the object sought to be attained by its framers.
Under this construction I am of the opinion that the Hon.
George \V. Dyer, and all other judges of the district court of
the state who were elected by the people to fill an unexpired
term of a judge who had previously died or resigned, are entitled to compensation at the rate fixed by law at the tin~e of
such election; and in the case of Juclge Dyer at the rate oi.
three thousand fiw hundred dollars per annum.
Respectfully submitted,
CHAS. \V. MULLAN,
Attorney-Generai.
January 31, 1903.

To RoN.

n. F.

CARROLL,

Auditor of State.
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MuNICIPAl, CoRPORATIONs-ELECTRIC LIGHT PLANTS,
W ATERWfJRKS AND -GAs PLANTs, CoNsTRUCTED AND
OPERATED FOR THE PuRPOSE OF FuRNISHING LIGHT AND
WATER To-It is held that none of this class of works
rises to the dignity of internal improvements, and
that a corporation organized for the purpose of constructing and operating the ~arne is within the twenty
year limit fixed by the statute, and cannot endure for
fifty years under the provisions of section 1618 of the
code.
SIR-:-I beg to acknowledge the receipt of your favor of the
29th inst. requesting my opinion as to whether electric light
plants, waterworks and gas plants constructed and operated for
the purpose of furnishing light and water to municipal corporations, are works of internal improvement, within the meaning
of section r6I8 of the code. and for that reason entitled to be
incorporated for a period of fifty years.
The phrase "any work of internal improvement" as used in
section r6r8 must be construed according to the generally accepted meaning of the words. It is somewhat difficult to determine just what are, and what are not, works of internal improvement, but there is a line which, with some possible exceptions, appears to me to divide works of quasi public character
from those which are works of internal improvement. That is.
works of internal improvement are those \Yhich the people of
the entire state are, or are supposed to be, interested in and
benefited by, while quasi public improYements which only benefit a community locally, ancl in which a local municipal corporation is alone interested, can not he said to be works of internal
improvement.
In Ma.yor of Wchtmka v. -winter. 29 Ala., 66o. the supreme
court of that state defines \YOrks of internal improvement as
follows:
"No case can be found, it is apprehended, where the improvement of streets, alleys, markets, etc.. of a city or town
have been classed as internal improvements. On the other
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hand, when internal improvements by or under state
authority are spoken of, it is universally understood that
\vorks within the state by "'hich the public are supposed to
be benefited, are intended; such as the improvement of the
highways, the channels of travel and commerce."
In Da:wson County Z'. Jl;fcNamar.
court of that state said:

10

:'\eb., 270. the supreme

"The building of a court house, although an improvement, and necessary county work, bas never been classed
among works of internal improvement, by wh:ch is meantas the term is here used-only those \vorks within the state
in which the whole body of the people are supposed to be
more or less interested, and by which they may be benefited; and they more commonly have reference to the improvement of higlnvays and channels of travel and commerce."
Citing U. P. Ry. Co. z•. Commissioners of Colfax Co., 4 Neb.,
450. The case last cited approves the definition given by the
supreme court of i\Jabama, ancl holds that a bridge across the
Platte river is a work of internal improvement for which bonds
could be issued under the Nebraska statute. In deciding this
question, it is said:
"The characteristics of the Platte river are a matter of
histcry, and are well known. as well as the difficulty experienced in crossing it. A bridge of this kind affords a
safe and convenient means of commtmic2tion across the
river, increases the facility for transportation and travel,
and has all the characteristics of a work of internal improvement. * * * Such works must he tested bv the
benefits to be derived by the public fmm their constn1~tion,
rather than by their extent or cost. A public road constructed through an otherwise impassable portion of the
country, is a work of internal improvement: railways are
said to be improved roads constructed for public use,
although owned by private corporations. * * * A
bridge of this kind is designed to open an easy and commodious thoroughfare across the river, for the use of the
public. * * * \Ve have no doubt a bridge of this kind
is a work of internal improvement within the meaning of
our statute."
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In DeClerq v. Hager, 12 I\eb., 185, the same court held that
bridges built by a county upcn the line of its highways, and
wholly within such county, are not works of internal improvement according to the constitutional meaning of that term.
The same court in Getclze!! 'l'. Benton, 30 Neb., 870, held that
bee,c sugar manu factories, which did not manu facture suga.r
from beets for toll, although propelled by water power, were
not works of internal improvement.
In In re internal improvement fund 24 Colo., 247, it was
held that public buildings such as an asylum, state house, etc.,
were not internal improvements within the meaning of an act
of the Colorado legislature, prov:cling that the proceeds of the
sale of certain pul~lic lands should be paid to the state for the
purpose of making internal improvements; and the same court
in In re Senate resolutions, etc., 12 Colo., 287, held that public
reservoirs for the storage of water for irrigation and domestic
uses are internal improvements within the meaning of the act of
congress of March 3. 1875, providing that five per cent of the
proceeds of the sale d agricultural pnlJic lands lying within the
state of Colorado shall l:e paicl to the state for the purpose of
making such internal impwvements within the state; as the legislature may direct. In this case, the discretion was lodged with the
legislature of Colorado to determine what were works of inter!lal improvement, for \Yhich such fund might properly he used,
ancl a large reservoir constructed for the storage of \Yater, to
be used for irrigation and domestic purposes, can well be said
to be a work by which all of the people of the state are benefited, and therefore a \Vork of internal improvement.
In Osborne v. Cmcnty of Adams, w6 U. S., 181, it is held
that a steam grist mill constructed for public use by a county
under a statute of the state of Nebraska, authorizing bonds to
be issued to aiel in the construction of any railroad, or other
work of internal improvement, is not a \York of internal Improvement.
In all of these cases, the distinction between what are, and
what are not, works of internal improvement, under the generally accepted definition thereof. is recognized and in some of
them clearly expressed. That is, works of internal improvement
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are those in which the people of the entire state are interested,
and by which they are, or are supposed to be, benefited. The
only e:ase wh:ch I have been able to find, in which a contrary
doctrine is even suggested, is that of Yestcr v. Sea.ttlc, I W1arsh.
St. . .308. The decision in this case is based upon a statute of
the state uf \Vashington, the title of which is, "An act author. izing cities and towns to construct internal improvements and to
issue bonds th'erefor, and declaring an emergency." Under this
act, cities and towns in the state of \Vashington are specifically
gi,·en the pmyer to construct waterworks, light plants and
sewers, and to issue bonds therefor. The question arose \vhether
the subject of the legislation \Yas sufficiently expressed in the
title of the act. In determining that question, the supreme court
of \Vashington said:
"The criticism is, that although there is a subject exact, since waterworks, sewers and artificial light plants are
pressed, it is not the subject treated of in the bodv of the
not internal improvements \Yithin the ordinary meaning of
the phrase. Perhaps this is an original use of the term
'internal improvements.' It has certainly not been commonlly applied to improvements supposed to have been
made by cities for the benefit of their inhabitants, and has
been employed more grandiloquently in reference to the
improvement of highways and channels of travel and commerce, in the statutes of congress and the state legislatures. And yet, when under it our legislature particularizes
waterworks, sev;ers and 1ight plants which certainly are
in fact internal improvements relative to the cities of the
state. we do not deem the verbal criticism of sufficient
weight to set aside the act."
From this quotation, it will be seen that the supreme court of
\Vashington recognized the ccmmon and usual meaning of the
phrase "internal improvements," and holds the act in question to
be valid upon the ground that waterworks, sewers ancl light
plants may relatively be considered ~o far as a city is concerned,
internal improvements, when so designated by the legislature.
The court thus gives to the phrase a special meaning and one
different from that usually and generally understood by all legishtive bodies.
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Such a special and unusual meaning of this phrase can not, in
my judgment, be given to it in the connection in \Yhich it occurs
in section 1618 of the code. It must be held that the legislature,
in using the phrase in that section, intended that it should have
the usual and ordinary meaning giyen to it hy courts and legislatures, and should not be construed as having a special or unusual meaning.
\Vatenyorks and light plants are constructed and operated for
the purpose of furnishing to the inhabitants of municipal corporations, \Yater and light. The general public of the state have
no interest therein and are not benefited, or supposed to be
benefited thereby. aml clo not fur that reason fall within the
class of \Yorks commonly known as works of internal improvement. Plants ccnstrnctecl and operated for the purpose of furnishing heat ancl power to the irihabitants of a municipal corporation fall within the same class.
Under the principles of la\Y ancl rules of construction laid
down in the authorities cited, it appears to me that none of this
class of \\'Orks r:ses to the dignity of internal improvements, and
that corporations organized for the purpose of constructing and
operating the same are within the t\yenty-year limit fixed by the
statute, and can not endure for fifty ,years under the' provision
of the statute above quoted.
Respectfully submitted,
CnAS. \V. Mm~LAN,
Attorney-General.
January 3I, 1903.
To HoN. W. B. MARTIN,
Secretary of State.

56 of the acts
the Twenty-ninth General Assembly construed.

TAXATION-ExEMPTIONs FROM--Chapter

of

SIR-Complying with your request for my opinion as to the
construction of chapter .=;6 of the acts of the Twenty-ninth General
Assembly, relating to the exemption from taxation of property
of honorably discharged Union soldiers ancl sailors of the Mexi-
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can and Civil wars, and of the widows of such soldiers and
sailors, I beg to submit the following opinion:
Subdivision 7 of section 1304 of the code, as amended by
chapter 56 of the acts of the Twenty-ninth General Assembly,
provides:
"The property, not to exceed eight hundred dollars in
actual value, of any honorably discharged Union soldier or
sailor of the ?I:Lexican war or of the \Var of the Rebellion,
or of the wiclmv remaining unmarried of such soldier or
sailor,"
shall be exempt from taxation.
The manner in which such exemption shall be ascertained
and given to web soldier, sailor or widow 1s fixed by the next
provision of the subcli Yision, as follows:
"It shall Le the duty of every assessor annually to make
a list of all such soldiers, sailors and widows, and to return
such list to the county auditor upon forms to be furnished
by such auditor fer that purpose, but a failure on the part
of any assessor so to do shall not affect the validity of any
exemption. .All soldiers, sailors or widows thereof referred
to herein shall receiYe a reduction of eight hundred dollars
at the time said assessment is made by the assessor, unless
a waiver thereof is voluntarily made of such exemption
at said time. * * * "
The first provision above <ltwted exempts eight hundred dol..:
lars in value of the property of any such soldier, sailor or widow,
but the method by "·hich such exemption is to be given, and the
machinery through which the soldier, sailor or widow may derive the benefit thereof, are fixed by the provision of the statute
last quoted.
Chapter 56 of the acts of the Twenty-ninth General Assembly
became a law on the 4th day of July, 1902, and after all of the
property within the state had been assessed under the law in
force prier to that time, and a return of such assessment made
to the proper authorities.
At the time the assessment of property for the year 1902 was
made, the county auditor had no authority to furnish blank
forms to the assessor for the purpose of listing soldiers, sailors
and their widows, and the assessor had no authority to enter
the exemption provided by subcliYision 7 upon his assessment

I
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;roll; 2.nd the fact that he did not do so can not be held to be a
failure upon his part to perform any duty which he ·was required
by law to perform.
·
Ta1e entire power of the assessors, and of the machinery
whereby the taxable value of the property in the various districts was determined, had been fully exercised and exhausted
before chapter 56 of the acts of the Twenty-ninth General Assembly became a !aw. The members of the T,venty-ninth General
Assembly knew that the assessments for the )'ear 1902 would be
returned and the power of the assessors fully exhausted before
the amendment became a law. Ko prevision is made in such
amendment whereby such soldiers, sailors and \vidows may
receive the benefit of the exemptions provided for in subdivision
7 for the year 1902; and the legislature having failed to previde any means or method by which such exemption can be secured to soldiers, sailors or their widows for 'the year 190:2
the act of the Twenty-ninth General Assembly must, in my
opinion, be construed to become operative ancl effective at the
time of the first assessment after the 4th clay of July, 1902, as
that is the first assessment by which the provisions of the act relating to the manner of securing such exemptions can be carried out and made operative through the machinery created by
the act, and by which the taxable value of the property of such
soldiers, sailors and widows, ancl the exemption thereGf from
taxation, can be ascertained.
I am therefore of the opinion that, under the provisions of
subdivision 7 of section 1304 of the code, as amended by chapter 56 of the acts of the T\venty-ninth General Assembly, the
exemption of eight hundred dollars in value of the property of
such soldiers, sailors and widows can not be made as to the
taxes assessed thereon for the year 1902, and that the act of the
legislature giving such exemption does not become operative
until 1903.
Respectfully submitted,
CHAS.

W. MuLI,AN,

A ttorncy-Gcneral.
February

2,

1903.

To HoN. ALBERT

B. CuMMINS,
Governor of lo7.c'a.
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AssEssMENT oF CoRPORATION-Land held by Iowa corporations in a foreign state or country.
Sm-Complyit1g with your request of ] anuary .27th for an
opinion upon the following question, viz :
"In estimating the taxable value of shares of stock in Iowa
corporations holding land in a foreign state or country, is the
assessor to deduct the value of such real estate as recognized
by the assessing <Tfficers, or assessment lmvs of the other state
or country in which the land is situated,'' I submit the following opinion :
An examination of ~ections 1308, 1310, 1313, 1323, 1324 and
1327 of the code leacls me to the conclusion that where a cm·poration, organized under the laws of Iowa, owns land in foreign
jurisdictions, and the value of the stock of the corporation is
in some degree at least determined by the value of the land, the
assessable value of the land, as recognized in such foreign jurisdiction, should l:e deducted from the gross amount of the
stock of the ccrporation when such stock is assessed for taxation; and each individual stockholder is entitled to his prq rata
share of such deduction \vhen the stock which he owns is assessed to him.
Having reached this conclusion, I deem it unnecessary to
give an extended Clpinion upon the question, or to take up the
language of the sections referred to and construe each section
separately.
Respectfully submitted,
CHAS.

W. MruLLAN,

Attorney-General!.

February 13, 1902.
To HoN.

w. n.

MARTIN,

Sccrctm"y of State.

'fAXATION--lncorporated newspaper plants and incorporated job printing offices-Sections 1319 and 1323 of the
code construed.
Sm-I beg to acknowledge the receipt of your favor of the
7th inst., requesting my opinion as to whether incorporated
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newspaper plants and incorporated job printing offices are taxable under section 1319 or section 1323 of the code.
An examination and comparison of sections 1319 and 1323
of the code clearly . indicate that section r 319 refers only to
manufacturing plants, as described in that section. N e\vspapers
and job printing offices do not, in my opinion. come within the
provisions of section 1319, and are not to be taxed under that
section of the statute.
Where such plants are incorporated, they fall under the provisions of section 1323, and must make the report therein required and be taxed as provided in that section.
Respectfully submitted,
CUAS. \V. MULLAN,
A ttonzc:,J-Gcncral.
February 13, 1903.

To HoN. B. F.

CARROLL,

Auditor

of State.

FROM-It is held that the homestead of a soldier or sailor who comes within the class
designated by the statute, is exempt to the extent of
$800, although the title thereof is in the wife; and
where neither the soldier nor his wife has property of
the actual value of $5,000, although the combined
property of the two exceeds that amount, the soldier
is entitled to the exemption given by the stdute.

TAXATION-EXEMPTION

Sm-I beg to acknowledge the receipt of your favor of the
4th inst., requesting my opinion upon the following questions:
First-In the case of an old soldier \Yho has no property, but'
whose \Yife has some, but not five thousand dollars in actual
value, can the deduction allmvecl the soldier be made from his
wife's property?
Second-In case the Yalue of the combined property of the
soldier and his \vife should be five thousand dollars or more,
would the soldier then be entitled to the exemption?

158

REPORT OF THE ATTORNEY-GENERAL.

r st-To reach a proper solution of the first question stated
in your request, it is necessary to take up and examine the history of the enactment of subdiv'ision 7 of section 1304 of the
code.
The exemption thereb~, given to soldiers, sailors and their
widmvs vvas first incorporated into the statute of the state by
chapter 97 of the acts of the T!wenty-first General Assembly,
which amended section 797 of the code of 1873, by adding
thereto the following provision :
"The homestead, not exceeding five hund reel dollars in
value, of the vYidow of any federal soldier or sailor, who
died during the late war while in service, or who has since
died of wounds received or disease contracted while in such
service. Provided the provisions of this act shall only
apply to persons who do not own other real estate than such
homestead.''
This act became a law on the 4th clay of July, r886, and the
exemption therein contained was limited to the homestead of
the widow of any federal soldier or sailor vvho died during the
late war while in service, or who has since died of wounds received or disease contracted while in such seryice. No exemption is given to any soldier of the Mexican or late vvar.
When the present code was adopted, the exemption given by
the act of the T\venty-first General Assembly to the vvidows of
soldiers and sailors was enlarged by an increase of the amount
of the exemption from five hundred to eight hundred dollars,
and giYen to any honorably discharged Union soldier or sailor
unable to perform manual labor and dependent thereon for the
support of himself and family. The exemption thus given by
the code was confined to the homestead of the soldier or sailor,
or the widow of such soldier or sailor.
Under the construction given this statute by my predecessor,
Mr. Remley, it was held that the homestead of a soldier or sailor
vvho had been honorably discharged from the service, and who
was dependent upon manual labor for his support and unable
to perform the same, although the title to such homestead was
in his wife, came \Yithin the provisions of the statute and was
exempt from taxation to the Yalue of eight hundred dollars. I
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fully agree with 'the interpretation placed upon the statute by my
predecessor. It was clearly the purpose of the legislature to
exempt the homestead of every soldier or sailor, or the widow
of such soldier or sailor, who comes within the provisions of
the statute, from taxation to the extent of eight hundred dollars.
without reference to who held the legal title to such homestead.
The T\v'enty-ninth General Assembly re-enacted subdivision
7, and very materially changed its provisicns. ~\s it now stands,
it provides:
"The property, not to exceed eight hundred dollars in
value, of any honorably discharged Union soldier or sailor
of the Mexican war or of the vVar of the Rebellion. or the
widow remaining unmarried of such soldier or sailor.
* * * But this exemption shall not apply in the case
of any soldier or sailor. or the widow of any such soldier
or sailor owning property of the actual value of five thousand dollars, or "·here the wife of such soldier or sailor
owns property to the actual value of five thousand dollars."
This act became a law on the 4th day of July, 1902.
Prior to the enactment of this statute. the exemption allo\Yed
had been confined to the homestead of the soldier, sailor or
widow, and although such soldier or sailor in all other respects
came within the provisions of the law. he received no benefit
therefrom unless he was the owner of a homestead. In other
words, he or his wife must be able to own a. homestead before
any property belonging to him could be exempted from taxation under the statute as it then existed.
The Twenty-ninth General Assembly undertook to eliminate
this incongruity from the law, ancl to enlarge the exemption
given to soldiers, sailors and their widows. The language of
chapter 56 of the acts of the Twenty-ninth General Assembly
clearly indicates that it was the purpose of the legislature to enlarge the exemption, allowed, and not to restrict it. The legislature, therefore, proviclecl that property of any honorably clischargecl Union soldier or sailor. not exceeding eight hundred dollars in value, should be exempt from taxation unless such soldier
or sailor, or his wife, owned property to the actual value of five
thousand dollars. and the class of property to which the exemp-
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tion applies was by this act enlarged so as to include any taxable property owned by the soldier or sailor, subject to the exception stated.
Under the previous statute the property of the wife of the
soldier or sailor, if the same consisted of a homestead, was exempt to the extent of eight hundred dollars; and it certainly
can not be said that it was the intention cf the legislature, in
enlarging the class of property to which the exemption should
apply, to cut off any exemption of property of the soldier, sailor
or his· wife given under the preYious statute. Any interpretation of the act of the Twenty-ninth General Assembly which
would reach such result wouid he wholly repugnant to the spirit
and intent of the legislative act.
Many cases might be cited where such a construction would
work a hardship upcn the soldier or sailor who was sought to
be benefited by the change made in the statute. He may have
been unfortunate in business and judgments may haYe been obtained against him \Yhich he is unable to pay, and by hard labor
has earned a sufficient amount of money to purchase a modest
home for his family, and to prevent the same from being taken
by his creditors has placed the title thereof in his wife. L'nder
a strict construction of the law, as it now stands, he would not
be entitled to an exemption upon the homestead thus obtained,
although such homestead \Yculcl haye Leen exempt from taxation
to the extent of eight hundred dollars under the prev10us
statute.
I can not bring myself to helieye that such was the intention
of the legislature. The statute under consideration should be
construed so as to carry out the intent of the legislature as obtained from the text of the statute ito:elf ancl the history of its
enactment.

In Holy Trinity Church
1s said:

'0'.

United States. 143 U. S., 459, it

"It is a familiar rule, that a thing may be ,dthin the
letter of the statute and vet not within the statute, because
not within its spirit, nor 'within the intention of its makers.
This has been often asserted, and the reports are full
of cases illustrating its application. This is EOt the
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substitution of the will of the judge for that of the legislator, for frequently words of general meaning are used in
a statute, words broad enough to include an act in question, and yet a consideration of the whole legislation, or of
the circumstances surrounding its enactment. or of the absurd results which follow frorn giving such broad meaning
to the words, make it unreasonable to believe that the legislator intended to include the particular act."
In Eyston v. Stu,dd, Plowden, 467, it is said:
"So that a man ought not to rest upon the letter only,
but he ought to rely upon the sense, \Yhich is temperatecl and
guided by equity, and therein he reaps the fruit of the law,
for as a nut consists of a shell and a kernel. so everv statute
consists of the letter and the sense, and as the kerdel is the
fruit of the nut, so the sense is the fruit of the statute.
And in order to form a right judgment when the letter of
a statute is restrained, and when enlarged, by equity, it is
a good way, when you peruse a statute. to suppose that the
law maker is present, and that you have asked him the
question you want to know touching the equity. then you
must give yourself such an answer as you imagine he
would have done, if he had been present."
If this rule is applied to the statute under consideration. the
answer of the law make~- must be that it was not the intention to
restrict or abridge the exemption previously given, but to enlarge the same, and not to take away from the soldier the exemption of his homestead to the extent of eight hundred dollars
in value, although the title of such homestead was in his wife.
Under the statute of Iowa, a homestead is set apart as exempt
from the debts of the husband or wife for the benefit of the
family, and although the legal title thereto may be in the wife,
the husband has a substantial property right therein. Such
right is a present and fixed one, and not merely remote or contingent, and one which he is entitled to protect. He may redeem the homestead from execution or tax sale. He has an
insurable interest therein, and if it is destroyed by fire may
recover the value from the company which has insured the same.
In the proper support of his family it is his duty, if the homestead is liable to taxation, to pay the taxes thereon, whether the
11
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title is in the name of his wife or in his own name, and to preserve the homestead for the benefit of the family.
In short, he has such a fixed and present interest in the homestead, the title of which is in his wife, that it may fairly Le said
to be his property under the provisions of the statute providing
for an exemption from taxation, and that the act of the Twentyninth General Assembly does not take away the right of exemption of the homestead of the soldier or sailor to the extent of
eight hundred dollars in value, although the title to such homestead is in his wife.
Beyond this the exemption, as to property owned by the wife,
does not extend. She is not entitled to any exemption as to
other taxaLle property owned by her, as snch exemption is giyen
by statute to the soldier, sailor or widow of such soldier or
sailor as to taxable property owned by them, and is not given
to the wife as to taxable property owned by her, except where
the homestead character attaches. Upon other property owned
and held by her, which is the subject of taxation, she must pay the
taxes assessed against the same as though she \vere not the wife
of such soldier or sailor.
The constmction which I have given this statute is a liberal
one, and may not be within its strict letter, but it is certainly
within the spirit of the law and carries out the intent of the legislature.
2d-The exemption from taxation is modified and an exception is made thereto in the following words :
"This exemption shall not apply in the case of any soldier or ~ailor or widow of such soldier or sailor owning
property of the actual value of five thousand dollars, or
where the wife of such soldier or sailor owns property to
the actual value of five thousand dollars."
By this exception to the exemption given in subdivision 7 of
section r 304, the legislature has provided that every honorably
discharged Union soldier or sailor of the Mexican war or of the
'vVar of the Rebellion, or of the widow of such soldier or sailor,
who does not own property of the actual value of five thousand
dollars, shall be entitled to an eight hundred dollar exemption
from taxation, unless the wife of such soldier or sailor owns
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property to the actual value of five thousand dollars. The legislature has not provided that, where the combined property of
the soldier or sailor and his wife equals or exceeds the amount
of five thousand dollars, no exemption shall be made as to the
property of the soldier; and a.s the proyisions of the statute are
clear, explicit and susceptible of but one construction, it mu~t
be held that the soldier or sailor is entitled to the exemption
thereby given, although the yalue of the property owned by him,
added to the value of that owned by his wife, exceeds the sum
of five thousand dollars.
I am therefore of the opinion that the homestead of a soldier
or sailor, who comes within the class designated by the statute,
is exempt to the exltent of eight hundred dollars, although the
title thereof is in the wife; and where neither the soldier nor his
wife has property of the actual value of five thousand dollars,
although the combined property of the two exceeds that amount,
the soldier is entitled to the exemption given by the statute.
Respectfully submitted,
CHAS.

W.

Mtn.LAN,

A ttorney-Gcncral.
February 14, 1904.
To RoN.

B. F. CARROLl.,
Auditor of State.

ScHooL DISTRICT-·lNDEPENDENT-CoNsOLIDATION

oF-Sec-

tion 2793 of the code, as amended by section 1 of
chapter !:lO of the acts of the Twenty-seventh General
Assembly, construed.
SIR--I beg to acknowledge the receipt of your favor of the
4th inst., requesting my opinion upon the following questions:
"1.
Does the annexation cf \Yest Decorah to the city
of Decorah carry with it the annexation of all or any part
of the independent school district of \Vest Decorah to the
independent school district of Decorah?

164

REPORT OF THE ATTORNEY-GENERAL.
"2.
lf the independent school district of West Decorah
has by the annexation of the town of West Decorah become a part of the independent district of Decorah, will
said district receive all the assets and assume all the liabilities, including the bonded indebtedness, of the independent
district of West Decorah?
"3. If the annexation of. the town of \Vest Decorah to
the city of Decorah carries with it only that part of the independent district of \Vest Decorah included in the town of
West Decorah. how and by whom should the division of
assets and liabilities be made?"

Section 2793 of the code was amended by section 1 of chap
ter 8o of lthe acts of the 'Ilwenty-seventh General Assembly, and
now contains the following provision :
"When the corporate limits of any city or town are extended outside the existing independent district or districts,
the boundaries of said independent district or districts shall
be also correspondingly extended. But in no case shall the
boundaries of an independent district be affected by the
reduction of the corporate limits of a city or town."
The language of this statute is susceptible of but one construction; that is, when the corporate limits of a city, which is
an independent school district, are extended so as to include
other territory which, prior to the extension of the corporate
boundaries of the city, was not included in the corporation or
within the independent school district, the boundaries of the independent district are also correspondingly extended, and the
territory taken into the corporate limits of the city is also taken
into and becomes a part of the independent school district.
Under this statute the annexation of the town of \Vest Decorah to the city of Decorah carries with it all that part of the
independent school district of \Vest Decorah which is included
within the corporate limits of the city of Decorah, as extended,
and the part of the independent district of Vvest Decorah thus
taken into the corporate limits of the city of Decorah becomes, by
operation of law, a part of the independent school district of Decorah. The remaining territory of the independent school district of West Decorah, not included within .the boundaries of
the city of Decorah as e~tended, would not, upon the extension
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of such boundaries, become a part of the independent school
district of Decorah and would remain the independent school
district of West Decorah until wme actwn is taken to consolidate it, either with the independent school district of Decorah
or other contiguous independent district or district township.
Second-In consolidating that portion of the independent
school district of West Decorah with the independent district of
Decorah, the latter named district takes of the assets, and assumes of the liabilities, of the district of \Vest Decorah, such
proportion thereof as the taxable value of the property taken
into the independent district of Decorah bears to the taxabk
value of the property of the independent district of \Vest Decorah, which is not taken into the independent district of Decorah by the extension of the corporate boundaries of that city;
and an adjustment and division of the assets and liabilities of
the independent district of West Decorah, as it existed before
the extension of the corporate boundaries of the city of Decorah, should be made substantially in the manner provided by
section 2802 of the code.
Until such adjustment is made, the property owned by the
independent district of \Vest Decorah, before the extension of
the boundaries of the city of Decorah, remains the property of
the West Dcorah district, and it is the duty of the boards of
directors of the two districts to meet and make the adjustment
ancl division of the property and liabilities of the district oj
\Vest Decorah. In case they are unable to· do so, or cannot
agree upon an equitable division, such adjustment and division
should be referred to, and decided by, disinterested arbitrators
chosen in the manner prescribed by section 2802.
When such adjustment and division are complete, and a record thereof is made, the title to all of the assets of the independent school district of West Decorah, given to the independent
district of Decorah under such adjustment and division, becomes
perfect, and the latter named clistridt then becomes liable for the
portion of the debts of the district of \Vest Decorah which the
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boards: of directors or the arbitrators fix as the amount whic!1
should be assumed by it.
Respectfully submitted,
CHAS. W. Mvr,LAN,
A ttorncy-Gcneral.
February 20, 1903.

To HoN. R. C. BARRETT,
Superintendent of Public Instruction.

BoARD OF CoNTROL-Trander of patients from one hospital
to another and priRoners from one penitentiary to
another-Expense of to be paid out of what fundsChapter 118 of the acts of the 'fwenty-seventh General
Assembly and section 2283 of the code construed.
Sms-Complying with your request of the 9th ult. for my
opinion as to what funds of the state the expense of the trans·
fer of patients from one hospital for the insane to another, a11<l
prisioners from one state penitentiary to another, shall be paid
from, I submit the £<mowing:
I.
Section 26 of chapter I r8 of the acts of the Twenty-seventh General Assembly provides:

"Patients shall be sent to the state hospital and convicts
shall be sent to the penitentiary located in the distl)ct embracing the county from which they are committed. But
the board may transfer the inmate of any hospital or the
convict in any penitentiary to another hospital or to the
other penitentiary at the expense of the state, and shall see
that the proper record thereof is made at the hospitals and
penitentiaries and in the office of the board."
This section gives to the board power to make such transfers
as in its judgment shall be advisable. and the cost thereof is to
be paid by the state. The payment of such cost is one of the
expencliitures authorized by chapter I r8 of the acts of the
Twenty-seventh General Assembly.
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Section 4 of that act provides:
"There is hereby appropriated from any funds in the::
state trea:sury not otherwise appropriated, sufficient thereof
to pay the salaries and expenditures hereby authorized."
In my opinion the appropriation made by section 4 must be
held to cover all expenditures authorized by the act of the Twenty-seventh General Assembly, except such as the legislature has
specifically provided shall be paid from other appropriations.
The words "hereby authorized" are broad enough to cover every
expenditure authorized by that act; and it seems to me to have
been clearly the intent of the legislature in making such aP""
propriation to provide a fund out of which all of the expenses
incurred under the' provisions of chapter I r8 should be paid,
except where such expenditures are specifically directed to be
paid from some other fund.
My attention has been called to an opinion of my predecessor,
:M;r. Remley, in which he appears to have taken a contrary view
of the scope of this section; and while I have the highest regard
for him as an able and profound lawyer, I can not agree \Vith
the narrow construction placed upon this section by him.
Further than this, the question upon which Mr. Remley's
opinion was asked did not itwolve the question here presented.
His opinion was asked as to whether expenditures which were
necessary under chapter r r8 for books, blanks, etc., which the
board of control were required to furnish state institutions.
should be paid from the appropriation made by section 4. or
whether such expenses should h charg-ecl up to the institutions
for which such books, blanks, etc., were furnished, and pctid
from its support fund.
His opinion is that the cost of such books, blanks, etc .. should
be paid out of the support fund of tl1e institution to which such
books, blanks, etc., were furnished, and not from the appropriation made by section 4; and in this he is probably correct. Beyond that question he was not called upon for an opinion. ancl
what is said by him as to the payment of other expenses authorized by chapter 1 r8 from the appropriation made by section 4,
may fairly be said to be a dictum, and not an opinion of the
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attorney-general upon a question submitted to him for his
opinion.
If section 4 had been inserted in the bill which became chapter
1 r8 of the acts of the T:wenty-seventh General Assembly at 0r
near the end of that bill, no one would have any question as to
what the appropriation was intended to cover. The fact that it
is inserted in the act immediately following the section which
provides for the furnishing of the offices, the employment of a
secretary, clerks and stenographers for the board of control,
appears to have influenced the interpretation given the provisions of that section.
I think the act of the Twenty-seventh General Assembly must
be taken in its entirety as an expression of the will of the legislature, and all of the provisions of the act must be construed
together so as to give full force ancl effect to the act as an entirety.
Section 26 authorizes the hoard of control to incur expenses
for the removal of pat:ents from one hospital to another, and
of convicts from one penitentiary to the other, and that such
expense must be paid by the state. And by section 4 the legislature has provided a fund from which the expenses authorized
by such act are to be paid.
I am therefore of the opinion that the expenses incurred under
the authO'rity given the board of control by section 26 should be
paid from the appropriation q1ade by section 4 of the act.
2.
There is apparently a slight conflict in the provisions of
section 28 of chapter r r8 of the acts of the Twenty-seventh General Assembly, and section 2283 of the code. Under well known
rules of construction, these two sections must be so construed
as to give meaning to the provisions cf each if possible, and I
think a construction can be placed upon the language of both
sections which will practically harmonize their provisions.
Section 2283 of the code provides:
"Patients in a hospital, having no legal settlement in the
state, or whose legal settlement can not be ascertained, shall
be supported at the expense of the state. If a patient has
a legal settlement within another state. the commissioners
of insanity may dir·ect the sheriff to remove such patient to
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the place of his legal settlement, and the sheriff shall receive as compensation therefor three dollars per day and
his actual expenses, which will be itemized, sworn to and
filed with the county auditor, and the same paid as oth<O!r
claims against the county."
This section clearly makes it the duty of the commissioners of
insanity, whenever they find that an insane person has a legal
settlement in another state or country, to direct the sheriff to
remove such patient to the place of his settlement.
Section 28 of chapter I r 8 of the acts of the Twenty-seventh
General Assembly further provides:
"Before the county authorities shall send to a hospital
for the insane a patient whose residence is unknown, and
whose maintenance is charged to the state, such authorities
shall notify the board, who shall immediately inquire as to
the residence of such person and the propriety of his com-,
mitment to the state hospital. If the residence of said person is found to be in another state or country, the board
shall see that he is sent to his residence, or, if he is confined
in the state hospital, the board shall direct an attendant
from the hospital to convey the patient thereto."
This section places the further duty upon the commissioners
of insanity of the county to notify the board of control before
an insane patient, whose residence is unknown, and whose maintenance is to be charged to the state, can be sent to one of the
hospitals for the insane, and upon receiving such notification the
board must immediately inquire as to the residence of such person and the propriety of his ccmmitment to the state hospital.
If it ascertains that he is not a resident of the state of Iowa, and
has a legal settlement in another state or country, the board must
then require that he be sent to the place of his legal settlement
as provided for in section 2283 of the code. This must be done
by the county authorities as provided for in that section, and
ithe expense must be paid by the county.
Respectfltlly submitted,
CHAS. \V. MuLLAN,
A ttorney-Gencral.
March 5, 1903.
To THE HoNORABLE BoARD oF CoNTROL oF STATE INSTITUTIONS.
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BoME AssociATION For~ WoMEN AND BABIEs--Unexpended
balance of appropriation--change of name thereof.

Sm_JComplying with your request of the r8th inst. for an
opinion as to whether the \Vomen's and Babies' Home Association of Sioux City, Iowa, would be entitled to ba,·e paid to it
the unexpended balance of the appropriation made by the Twenty-ninth General Assembly, if such Home should become a
branch home of the Florence Crittenden Mission of \Vashington, D. C., I beg to submit the following:
The right of the home to receive the unexpended balarce of
the appropriation does not depend u1~on its name. It does,
however, depend upon its organization and management. \Vhen
the appropriation was made by the legislature, the home was an
Iowa institution, managed and cot1trolled by citizens of Iowa,
and for the benefit of the people of this state, and such facts
were undoubtedly potent reasons for the granting of the appropriation by the legislature.
If, after the granting of the appropriation, the persons controlling such home should turn the management ancl control
thereof over to persons residing outside of the state of Iowa,
and such home should in fact, as well as in name, become one
of a number of similar institutions, managed and controlled by
an association, board or corporation outside of the state, and
should not be conducted for the exclusive benefit of the people
of the state, it woulcl not, in my opinion, be entitlecl to receive
the unpaid balance of the appropriation granted by the legislature.
If, on the other hand, although the name should be changed to
a branch of the Florence Crittenden Mission, it should remain
an Iowa institution, conducted for the benefit of the people of
Iowa, and controlled and managed exclusively by citizens of
Iowa, I think the change in the name vvould not affect its right
to receive the appropriation.
Respectfully submitted,
CHAS. \V . .iVIULLAN.
A ttorncy-Gcncral.
March rg, 1903.
To RoN. B. F. CARROLL, Auditor of State.
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FARMERS INSTITUTE-- A pp ROPRIA TION FOR.

-SIR-In compliance with your verbal request as to whether
the account of sixty-three dollars and fifty-five cents ($63.55),
incurred in holding a farmers' institute in \Voodbury county in
the year I9QI, and which was filed in the office of the auditor
of state on the 31st day of October, 1902, should be paid from
the appropriation made by section 1675 of the code, I sulmut
the following- opinion :
The appropriation made by section 1675 is not for any definite sum which is credited upon the books of the treasurer and
the auditor for the purposes of the appropriation. It is in the
nature of an open account, to be paid from any money in the
treasury not otherwise appropriated, and for that reason does
not stand upon the same footing with definite appropriations
made for specific purposes, which are credited annually upon
the books of the treasurer and auditor. No time is fixed by
statute when the certified account for expenses incurred in holding a farmers' institute shall be filed with the auditor, and the
appropriation made by the section referred to is not charged
off the books of the auditor and treasurer at the end of the fiscal
year, as are appropriations for a definite sum.
The account upon the books of the auditor and treasurer is.
therefore, in the nature of an open account, and although the
claim for the expenses incurred was not certified and filed with
the auditor within the time in which such claims are crdinarily
certified and filed, I see no reason why it should not be paid
from the appropriation made by section 1675, if the institute
was in fact held and the expenses charged in the account were
incurred therefor.
The delay in filing the claim appears to have occurred through
some misunderstanding as to the time within which accounts
of this character should be certified and filed \Yith the auditor.
but as the persons who held the farmers· institute ancl incurrefl
the expenses charged in the account did so in good faith, they
should not lose their right to have such expenses paicl from the
appropriation made by the legislature, because of such delay.
and the amount owing upon such account should, in my opinion,

\
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be paid from the appropriation by \van·ant drawn upon the treasurer therefor.
Respectfully submitted,
CHAS.

w.

MULLAN,

Attorney-General.
March

21, 1903.

To HoN. B. F. CARROLL,
Auditor of State.

FARMERS INSTITUTE--Railroad fare of delegates from and
to agricultural convention-Such expense is not an
item which comes within the provisions of section
1675 of the code, nor can it be paid from the appropriation made to the farmers institute under that
section.
Sm-Complying \vith your request of the 19th inst. for an
opinion as to whether the railroad fare of a delegate from a
farmers' institute to the agricultural convention held at Des
Mbines, is a proper item of expense to be charged to and paid
from the appropriation made to farmers' institutes by section
I 67 5 of the code, I submit the following :
An annual appropriation of fifty dollars is made by section
1675 of the code for the purpose of paying the expenses of holding a farmers' institute in each county in the state, the amount
of the expenses thereof to be remitted by the auditor of state
to the treasurer of the county in which the institute is held, upon
an itemized statement being filed with the auditor, showing the
manner in which the money has been expended in the payment
of the expenses of the institute. This section was amended by
chapter 69 of the acts of the Twenty-ninth General Assembly,
by increasing the appropriation from fifty to seventy-five dollars
annually.
The purpose of the appropriation is to pay the expenses incurred ii1 holding a farmers' institute in the different counties
of the state. It was clearly the intent of the legislature in enacting this statute, and in making the appropriation, to limit the
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sums of money which should be paid therefrom to the actual expenses incurred in the farmers' institutes held in different counties in the state; and that before any part of such expenses could
be paid from the appropriation, an itemized account thereof
should be filed with the auditor of state, showing the actual expenses incurred in holding such institutes.
The expenses of a delegate, selected by a farmers' institute
to attend an agricultural cotwention held at I)es Moines, pursuant to the provisions of section 1657 of the code, as amended
by section 3 of chapter 58 of the Twenty-eighth General Assembly, and section I of chapter 165 of the Twenty-ninth General Assembly, is not an item of expense which comes within
the provisions of section I 67 5 ; nor can it be paid from t'he
appropriation made to farmers' institutes under that section.
Respectfully submitted,
CHAS. \V. Mm.LAN,
A ttomcy-Gcncral.
March 21, I90J.
To HaN. B. F. CARROLL.
Auditor of State.

JunaEs Oif THE SuPREME CouRT-lNoREA<;ED bALAIUI<:s OF'-

Chapter 12 of the acts of the Twenty-ninth General
Assembly construed.
SIR-Complying with your request of the Jist of January,
for a construction of the provisions of chapter I2 of the acts
of the Twenty-ninth General Assembly, relating to the salaries
of the judges of the supreme court, I submit the following
opinion:
It is an elementary principle governing the construction of all
statultes, that the intent of the legislature shall be ascertained,
if possiible, and an interpretation given the statute which will
effectuate that intent.
In determining the true intent of an act of the legislature,
where the meaning of the act is not plain, a court is warranted
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in availing itself of all legitimate aids to ascertain the true intention of the law-making body, and to avail itself of certain extraneous facts as an aid in reaching the true interpretation.
Sutherland on Stat. Const., Sec. 292.
In enacting chapter I 2 of the acts of the Twenty-ninth General Assembly, the legidature sought to attain t\Yo distinct
objects:
(I)· To require a continuous session of the supreme court to
be held at the capital of the state.
( 2) To increase the salaries of the judges of that court.
At the time that the bill which became chapter 12 of the acts
of the Twenty-ninth General Assembly was before that body, it
was a matter of common knowledge that there was a demand
throughout the state that the supreme court !-hculd hold a continuous session at Des. Moines for the snLmi,.sion and determination of causes, as it was believed that the dispatch of the
business of the court would, by that means, be greatly facilitated, and that the plan by which such continuous session should
be carried out, shcul<l be put in force as soon as it could reasonably be done.
It was also a well known and conceded fact that the salaries
of the judges of the conrt were inadequate tf) the amonnt and
character of the \\·<;rk required, and that there was a general
demand throughu1t the entire state that their salaries he increased, and that they should have the benefit of such increase
::t as early a date a,s was possible under the provisions of the
constitution.
In compliance with these well known demands, House file
No. 128 was introduced, passed both houses of the legislature.
and was apprcYed on the 7th clay of April, 1902.
Section 5 of the act provides :
"Each judge of the supreme court hereafter elected shall
receive a, salary of six thousand dollars per year.''
Section 7 of the act provides:
"Tihis act shall take effect and Le
January 1st, 1904."

111
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It is with the interpretation of the~e t\YC ~ections we now
have to deal.
It is undoubtedly a general rule ,,·hich gm·erns the construc-tion and interpretation of statutes, that the words "heretofore"
or "hereafter," when used in legislatiYe acts, will be held to
refer to the time befcre or the time after the act takes effect.
This general principle is enunciated in munerou,s adjudicated
cases, which it is not necessary to cite here.
The rule, however, is 11ot a fixed and ironclad rule, or of
absolutely universal application; ancl where it would defeat the
manifest intent cf a legislat:ve act, it has been held by courts
of high authority not to be applicable.
Perhaps no better or clearer statement of the true rule of
statutory construction can be given than that stated by :\Ir.
Chancellor Kent :
"In the exposition of a statute the intention of the lawmaker will prevail over the literal sense of the terms;
and its reason ancl intention will prevail ever the strict letter. When the words are not explicit, the intention is to
be collected from the context; from the occasion and necessity of the lavv; fr.om the mischief felt and the remedy
in view; ancl the intention is to be taken or presumed according to \vhat is consonant with reason and good discretion."
rst Kent's Cumnentaries, 401.
It has been well said by a learned writer:
"From this judgment and the cause of it the reader may
observe that it is not the words of the law but the internal
sense of it that makes the Ia w, and our law (like all others) consists of two parts, viz, of body ancl soul; the letter
of the law is the body of the law, ancl the sense and reason
of the law is the soul of the law, quia ralio legis est anima
legis. And the law may be resembled to a nut which has
a shell and a kernel within; the letter of the law represents
the shell, and the sense of it the kernel. Ancl as you will
be no better for the nut if you make use only of the shell,
so you will receive no benefit by the law if you rely only
upon the letter; and as the fruit and profit of the nut Ji.es
in the kernel, and not in the shell, so the fruit and profit of
the law consists in the sense more than in the letter. And
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it often happens that when you know the letter you know
not the sense, for sometimes the sense is more confined and
contracted than the letter, and sometimes it is more large
and extensive.
* * * And in order to form a right
judgment when the letter of a statute is restrained and
when enlarged by equity, it is a good way, "·hen you peruse
a statute, to suppose that the law-maker is present and that
you have asked him the question you want to know touching the equity. Then you must give yotm'elf such an answer as yon hnagine he would have clone, if he had been
present."
2

Plowden's Reports, 464, 467.

"The modern doctrine is that to construe a statute liberally, or according to its equity, is nothing more than to
give effect to it according to the intention of the law-maker,
as indicated by its terms and puq)oses. This construction
may be carried beyond the natural import of the words
when essential to answer the evident purpose of the act;
so it may restrain the general \vords to exclude a case not
within that purpose."
Sutherland on Stat. Const., Sec. 415.

So"When the scope and intention of an act are ascertained
by all the aids a vailahle, words whose ordinary acceptation
is limited, may be expanded to harmonize with the purpose
of the act. This interpretation is admissible of statutes
generally. * * * It is applicable to every case within
the object of the act, if it can be reasonably brought within
its language."
Sutherland on Stat. Const., Sec. 417.
If, guided by these rules of construction, an interpretation
can be given the sections of the .statute under consideration,
which will be in harmony \vith the rule announced and at the
same time effectuate the intent of the legislature, it is clear that
the statute should receiv,e such interpretation.
When a bill for an act of the legislature passes both houses
of that body, is approved by the governor, and published with
the other acts of the legislature in the manner provided by law,
it becomes a law of the state at the time provided by the consti-
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tution, although by the terms of the act the operation of its provisions is postponed beyond the time vvhen it in fact becomes a
law of the state. That is to say, a law which is enacted by the
legislature, approved by the governor, and published in the manner provided by law, becomes in fact a law of the state at the
time fixed by the provisions of the constitution; and every per.son is charged with notice and knowledge of such law, although
the operation of its provisions may be, by the language of the
act, postponed to a time long after the elate when the act becomes
a law.
~

Stein v. Bennett, 13 Minn .. 153.
In this case it is said:
"This act, upon its passage by the legislature and approval by the governor, had all the constitutional requisites
of a law of our state. As a public law, therefore, although
bry its provisions not to take immediate effect, all persons
were required, from its approval, or at least from its publication, to take notice of its existence and terms and that
at the time appointed its provisions would be operative for
all purposes; this gave· notice to all, that a change in the
law regulating the remedy upon the causes of action embraced in the act, would take place at the time appointed
to determine its suspension. and that thereafter the remedy
could be enforced only within six years from the time the
cause of action accrued."
The same principle of law is recognized in the case of Parsons
Circuit Judge, 37 Mich., 287.
If, therefore, the word "hereafter," as used in section 5 of
the act, will admit of a construction which will make it refer to
the time when the act became a law of the state. rather than to
the time when the provisions of the act went into eff::ct under
the provisions of section 7 thereof, an interpretation will thereby
be given the statute \vhich \vill be in harmony with the rules
of ccnstruction laid down by the authorities and with the intent
of the legislature.
The bill for the act under consideration passed both houses
of the legislatur::, and was approncl l:y the governor in regular
form. It became a Jaw of the state for all purposes on the
'i:'.
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4th day of July, I902, except that certain ot its proviSions
are not to take effect or be in force until January I, I904· The
question therefore arises, Does the word "hereafter," as used
in the fifth section of the act, refer to the time when the act
in fact became a la"w of the state, or to the time when certain o~
its provisions became operative under section 7 thereof?
The supreme court of this state has held in several cases, in
which the question arose, that the words "heretofore" and "hereafter" refer to a time before and after the taking effect of the
statute which was under consideration in the pai-'ticular cases.
This rule was first announced in Charless & Blow ·v. Lamberson,
I Iowa, 435, and the decision in that case is based upon the provisions of section 35 of the code of I8SI, which provides:
"The terms 'hereafter' and 'heretofore,' as used in this
code, have relation to the time when this statute takes
effect."
In Bennett v. Bevarrd, 6 Iowa, 82, the same rule of construction was announced and based upon the same provisions of the
code of I8SI. The rule laid down in Blow v. Lamberson was
again reaffirmed in Thatcher v. Hatm, I2 Iowa, 303.
In City of Davenport ·v. D. & St. P.R. R. Co., 38 Iowa, 624,
the same rule of construction as to a provision of the code of
I873 was announced and based upon section 53 of that code,
which is a re-enactment of section 35 of the code of I8S I.
The same rule was again announced in Thompson v. District
of Allison, 102 Iowa, 97·
In Kendig v. Knight, 6o Iowa, 29, the question of the meaning of the word "hereafter", as used in a city ordinance, came
before the court for determination. In that case it was contended, under the doctrine of Blow v. Lamberson and the other
cases cited, that the word "hereafter", as used in the ordinance,
must be construed as relating to the time when the ordinance
took effect and not to the time of its passage by the city council.
In passing upon this question. and determining the meaning of
the word as used in the ordinance, Mr. Seevers, C. J., speaking
for the court said :
"These cases hold that the word 'hereafter' or similar
words, as used in certain sections of the code of I8SI, re-
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late to the time the code or certain portions thereof took
effect, and not to the passage thereof. \V t> do not think
these cases have much bearing on the question before the
court, because the word 'hereafter' may mean either period,
and the object, intent and purpose in view must be considered in determining which. * * * The ordinance was
in fact passed by the council before the resolutions were
adopted, and we see no reason for holding that the word
'hereafter' in the former should be construed to mean after,
by its terms, the ordinance took effect. On the contrary,
we think when the object and purpose are considered, the
word 'hereafter' should be construed to mean the time
when the ordinance was in fact passed."
Chapter 12 of the acts of the Twenty-ninth General Assembly
must, in my opinion, be held to have passed the legislature and
become a law of the state under the provisions of the constitution on the 4th day of July, 1902, although certain of its provisions do not become operative until a year and six months
thereafter.
It follows, therefore, that, if the word "hereafter", as used
in the act, is held to relate to the date of the passage of the act,
that date is fixed as the 4th day of July, Ii)02, and not the 1st
day of January, 1904.
This interpretation is in harmony with the rules of construe·
tion referred to, and with the adjudicated cases, ai1d one which
effectuates and carries: out the manifest intent of the legislature.
It is absolutely certain that the legislature never intended to provide that the increase made in the salaries of the judges of the
supreme court should be postponed until the 1st day of January,
1904, and that the judges who were elected after that date only
should be .entitled to such increase.
One of the manifest purposes of the act was: to increase the
salaries of judges who were elected after the passage of the act,
and to give to such judges the benefit of the increase when they
entered upon the term of the office for which they were elected.
Another purpose of the act was to provide for a continuous session of 'the court at the capitol of the state. The operation of
this provi,sion of the act is by section 7 postponed until January
1, 1904. Under this construction, a part of the act becomes
operative at once upon its passage, and the operation of another
provision is postponed to a later day.

~
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In giving this construction to the statute. no violence is done,
either to the rules of interpretation or to the language of the
statute itself.
In Pht11mter v. Jones) 84 Me., 58, it is held that a construction of a statute, whereby one provision becomes operative in
prcsenti) and the operation of another provision was postponed
until a future date, and the provisions of the statute thereby
harmonized with the intent of the legislature, was fully authorized under well known rules of interpretation.
Under these rules of construction, and as declaring the intent
of the legislature, I am of the opinion that the word "hereafter",
as used in section 5 of the act, must be held to refer to the 4th
clay of July, 1902, when the act became a law of the state, and
not to the 1st day of January, 1904, when certain provisions of
the act became operative; and that all of the judges of the supreme court who were, or are, elected after the 4th day of July,
1902, are entitled to the increase of their salaries provided for
in the act, such increase beginning with the term for which
they were or are so elected.
Any other construction of this statute would be incongruous
and inharmonious with its clear intent, and wculd require a
part of the judges of the court to give their time and labor to
the holding of a continuous session of the court at Des Moine:>
for many years before they would receive the benefit of the increase of their salaries; and the judge who will be elected in
November, 1903, and enter upon the duties of his office on the
1st day of January, 1904, would be compelled to perform the
duties of the office in the manner provided by chapter 12 of
the acts of the T\Yenty-ninth General A,ssembly, for a period
of six years without receiving the benefit of the increase of
salary provided in that act.
It is clear that no such result was intenclecl by the legislature,
and no construction should be placed upon the act which will
Respectfully submitted,
produce that result.
CHAS. \V. MULLAN,
Attorney-General.
March 31, 1903.
T'o HoN. B. F. CARROLL)
Auditor of Sta:te.
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DEPOSITORY FOR THE FuNDS HELD BY THE TREASURER OF

STATE-Approval of by executive council.
Sm-I beg to acknowledge the receipt of your favor of the
3 r st ult. submitting to me the follmYing facts. and requesting my
opinion thereon :
"Under the law it is made the duty of the execuitve council to approve the selection of the treasurer of state of depositaries in the city of Des Moines. These depositaries
are required to give bond, and the bonds must also be approved by the executive council.

"A depositary makes application and gives a bond for
two hundred thousand dollars, with individual sureties, and
afterwards offers an additional bond for one hundred
thousand dollars with a surety company as surety. These
bonds are identical in form, covering the same contingencies, but do not in any way refer to each other.
"What would be the effect, if any. upon the sureties of
the first bond if the council were to accept and approve the
second bond?"
It is, I think, a well settled principle of law that where a
bond has been given to indemnify against a default, and afterward a second bond is given by the same person with different
sureties, covering the same contingencies. and to indemnif~
against the same default, such second bond is a cumulative obligation, and the acceptance thereof does not release the sureties
upon the first bond from any liability as,sumed by them thereunder.

Finch v. Sta.te, 71 Texas, 53;·
Allen v. State, 6r Ind., 268;
State v. Sappington, 67 Mo., 529;
Moore v. Baudinot, 64 N. C., 190;
Chester v. Broderick, 131 N. Y., 549;
Coonradt v. Cmnpbell, 29 Kansas, 391;
Beck v. People, 164 Ill., 267;
People v. Curry, 59 Ill., 35·
Upon the same principle it has been held that all bonds given
during the continuance of a trust, for the purpose of indemnifying the cestui qur trust against default of the truste~. are cumu-
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lative, and that the giving and acceptance of additional and subsequent lxmds do not release the sureties upon the first.

Piclcens v. Miller, 83 N. C., 543;
Dugger v. Wright, 51 Ark., 232;
Lingle v. Cook, 32 Grat., 262;
Lane v. State, 24 Ind., 421.
I think there is no doubt as to the soundness of the principle
of law declared by these cases.
The giving of a second bond to indemnify against the same
default is not an alteration of the first obligation which will
;release the sureties thereon; and it has been held that, as the
second bond is merely cumulative, it establishes the relation of
co-sureties between the successive promisors.
Stearns on The Law of Suretyship, p. 490, and
cases cited.
The case under considera'tion falls within the rule of law annoimced by the authorities cited, and if the treasurer of state
has, with the advice and approval of the executive council. designated a bank in the city of Des Moines as a depositary for the
collection of any drafts, checks and certificates of deposit received by him on account of any claim clue the state, and the
bank so designated has given security under the provisions of
section 112 of the code, and afterward such bank tenders an
additional bond with other sureties for the purpose of indemnifying the state against the same default for which the first
bond was taken, the second bond so tendered by the bank designated as a depositary is an additional and cumulative bone\, and
an acceptance thereof by the executive council will not release,
discharge or in any manner affect the liability of the sureties
upon the bond previously given by such bank .
Respectfully submitted,
CHAS. V.J. MULLAN,
Attorney-General.
April 1, 1903.
To

HoN. ALBERT

B. CuMMINS,
Governor of Iowa.
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OF-REMONSTRANCE To-It is
held that the question whether the names attached to
the remonstrance were signed thereto, is one which
cannot be pt"operly raised before the board of supervisors, and that tribunal must count all names of legal
voters of the county signed to the remonstrance, without regard to the question whether the same were so
signed before or after the petition was filed.

CouNTY SEAT-RELOCATION

DEAR SIR-In response to your favor of April 1st, in which
you ask whether names signed to a remonstrance against the
relocation of a county seat, where such remonstrance was circulated and signed before the petition for the relocation was filed
with the auditor, can be counted by the board of supervisors, T
submit the following opinion:
The proceeding prescribed by the statute for the relocation of
a county seat is special in its character, and the supervisors can
exercise no powers in relation thereto except those specifically
given by the statute.
It is true that the determination of the sufficiency of the petition and remonstrance, and the number of names signed to each,
is a judicial act on the part of the board. but the tribunal authorized to determine the questions properly submitted to it under
the statute is clothed with no other powers than those conferred
by the statute creating such tribunal. These powers are clearly
setforth in the statute, and are defined in Loomis v. Bailey, 45
Iowa, 400, as follows: ·
( I) The reception of petitions and remonstrances ; ( 2) to
determine the genuineness of the signatures and whether the
signers be legal voters; (3) to count those persons who both
petition and remonstrate as remonstrants only; ( 4) to determine whether the number necessary to authorize the submission
of the question to the electors of the county petitioned there-·
for; ( 5) to order an election, if the petition be signed by the
proper number of voters, or to refuse to do so if the petitioners
be not the number required by law.
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No power is given the board by statute to pass upon or determine any other question which may arise in a controversy for
the relocation of a county seat. It is required by statute to act
upon the petition and remonstrance, after the qualifications of
the signers as voters, and the genuineness of their signatures,
have been determined. It has no power to inquire into the circumstances under which the signers to the petition, or the remonstrance, affixed their names thereto, or whether the remonstrance \vas signed before or after the petition was filed.
The proceeding being .special, and the powers of the board limited to such as are expressly conferred by statute, and the proofs
upon which it must act being expressly prescribed, it can not
take into consideration any matters not included in such proofs.
The provisions of the statute require that the supervisors shall
consider the affidavits attached to the petition and remonstrance
in deciding what names appea.ring upon such petittion and remonstrance shall be counted; but there is no authority in the
statute authorizing them to consider other proof relating to the
affixing of the signatures to the petition or remonstrance. They
have no authority to go beyond the consideration of the affidavits accompanying the petition and remonstrance in determining what names appearing upon these papers shall be counted.

H en·ick v. Carpenter, 54 Iowa. 340.
No specific power l::eing given the board to determine when
the names signed to the remonstrance were attached thereto, or
to reject any names thereon which were .signed before the petition was filed with the auditor, it necessarily follows. under the
rules laid clown in the cases cited, that it has no power to inquire
or determine when the names attached to the remonstrance were
signed thereto, and has no power to refuse to count any names
thereon, although they may have been signed to such remonstrance prior to the time of the filing of the petition.
The question is one which can not be properly raised before
the board of supervisors, and that tribunal must count all names
of legal voters of the county signed to the remonstrance, with-
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out regard to the question whether the same were so signed
before or after the petition was filed.
Respectfully submitted,
CHAS. \V. MuLLAN,
Attorney-General.
April 4, 1903.
'I'o HoN. JosEPH MEKOTA,
Co~mty Attorney Linn County, Cedar Rapids, Iowa.

TITLE TO LANDS WITHIN THE MEANDER LINES OF THE
DEs MoiNES RIVER-Right of the state to lease islands
or tracts of dry lands which lie between high water
marks of the banks.
DEAR SrR-I beg to acknowledge the receipt of your favor of
the 30th ult., in which you say you are directed to request my
opinion in writing as to what, if any, title or interest the state
'()£ Iowa has in and to the dry land within the meander lines of
the Des Mbines river in Iowa.
In compliance with such request I submit the following:
It is a \~'ell settled rule of law in this state that riparian own-ers. whose lands border upon meandered streams, take the title
·Of the land to ordinary highwater mark.

Carr v. Moore, 93 N. \V. Rep., 52;
Wood v. C., R.I. & P.R. Co., 6o Iowa, 456;
Serrin v. Grefe, 67 Iowa, 196.
The question presented in TVood v. C., R.I. & P.R. Co. and
Serr£n v. r:;refe was whether the title of riparian owners, whose
lands abut upon the Des Moines river. extends to the center of
the river. or to highwater mark only; and the supreme court
in passing upon that question held that the title of the owners of
such lands does not extend beyond the highwater mark, nor into
the bed of the stream.
In Serri11 v. Grefe there is a statement by the learned judge
who wrote the opinion in that case to the effect that meander
lines along the Des Moines river constitute the boundary of the
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lands abutting thereon, and that the title to the bed of the stream
is in the general government. Such statement is clearly a 'dictum which was not carefully considered at the time it was
written.
It is a well settled rule of law that the meander lines of a
water course are not ordinarily boundary lines. They are surveyed for the purpcse of marking out and ascertaining tl1e
amount of arable land subject to sale by the government, and
are supposed to follow the banks of the stream which is meanderecl. But where they clo not foll.ow the sinuosities of the ,stream,
and there is dry land between the meander line and highwater
mark, the title of the riparian owner extends to ordinary highwater mark and includes such dry land, although the same may
be beyond the meander line of the government survey.
If the dry land referred to in your inquiry lies between the
meander line and highwater mark of the river, it belongs to the
abutting riparian owner, as his title extends to 'highwater mark
without reference to such meander line.·
If such dry land is in the form of an island, and exist,s be·tween the highwater mark of either bank of the stream, it belongs to the state and not to the general government, as the
state holds the ~itle to the bed of the stream and all lands lying
within the highwater mark, by virtue of its sovereignty.
The stream is a. public highway, and the state holds the title
thereto and to the land underneath the water, as trustees for the
general public; and while it probably has the right to lease such
islands or tracts of dry land as lie between the highwater marks
of the banks, it has no power or authority to make any lease
or contract of such land which will interfere with the right,s·
of the public in such highway.
Respectfully submitted,
CHAS. \V. MuLLAN)
A ttorney-Gencral.
April 7, 1903.
T'o

MR.

A. H. DAviSON)
Secretary of E.rewtive Council.
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INsURANCE AssoCIATION-MUTUAL-Right to collect an
assessment at the time of issuing policy-right to collect policy and-survey fee.
Sm-I beg to acknowledge the receipt of your faYor of the 3d
inst., requesting my opinion upon the following questions:

First.-"Is a mutual insurance association, organized
under the provisions of· chapter 5 of title IX. of the code,
authorized to collect, in advance, assessments at the time
of issuing the policy of insurance, provided such assessments be used only for tl:e purpose of paying losses and expenses of such associations?"

Second.- "If such associations be so authorized, for how
long a time in advance may such assessments be collected?"
Complying with your request I submit the following opinion:
Section 1765 of the code provides:
"Such associations may collect policy and survey fees,
and such assessments as may be provided for in their articles of incorporation and by-laws, and provide for such expenses and losses as may be necessary in the conduct of
their business."
Under this section of the statute, authority is givei1 associations organized under chapter 5 of title IX. of the code. to provide, in their articles of incorporation or by-laws, for the colle~tion of such assessments as may be necessary to meet their
expenses. No time is fixed by statute when assessments may
be made and collected for that purpose, nor is there any ·provision which restricts the levying of sue~ assessments to a time
when they are necessary to pay losses wllich have accrued.
In the transaction of the business of such an association it is
important, proper and necessary to provide funds to meet its
current expenses, and to collect assessments from its members
at the time the policy or .certificate of membership is issued, to
prevent insuring the prbperty of its members without receiving
any compensation for the risk assumed by the association.
In Corey v. Sherrman, 96 Iowa, 131, it is said:
"The company, in issuing assessment policies, required
the payment of one assessment when the policy was issued.
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That practice was authorized by the section of the by-laws
quoted, and was important and proper to provide funds for
the current necessities of the company, to prevent insuring
property without compensation, and was not a violation of
the law which required it to do a mutual business."
Section r r6o of the code of r873, under which the decision
of Corey v. Sherman was made, was not as broad in its terms
as section 1765 of the present code. The statute at that time
provided:
"And such companies, organized under this section, ,shall
pay the same fee~ for annual reports as are now paid by
stock companies, but such as.sociations or.! companies shall
receive no premiums, nor make any dividends; but the
word 'premium' herein shall not be construed to mean policy , and survey fees. nor the necessary expenses of such
companies" ;
,vhile the present code expressly provides that an association
organized under chapter 5 may collect such, assessments as are
provided for in its articles of incorporation or by-laws, and
which are necessary to meet the expen~es and losses incurred by
such association in the conduct of its business.
Construing the present statute in the light of the decision ,f
Corey v. Sherman, I am of the opinion that an association, organized under chapter 5 of title IX. of the code, may, in its
articles of incorporation or by-la\\'s, require the payment of one
assessment from each member taking a certificate of membership. or a policy of insurance of the association, at the time such
certificate or policy is issued. and that the proceeds of such assessment may be used in defraying the necessary current expenses of the .association.
In this connection I deem it proper to say that, in an opinion
given by me to Hon. F. F. M1erriam, auditor of state, on the
29th day of December, r902, an expression appears which is
possibly susceptible of a construction contrary to the rule herein
stated. In that opinion it is said:
''No authority of Ia\\', therefore, exists for an association
of one-half of J;ook or board rate or any other sum, except
of the character named to charge or collect a contingent fee
policy and survey fee at the time the application for ,membership is made. * * *"
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The words, "or any other sum", as used in that opinion, were
intended to refer to a fixed and stipulated fee or premium, and
not to an assessment authorized by . section 1765 of the code.
The question which was then presented to me was, whether a
fixed and definite contingent fee could be charged, and collected
as a premium by an association arganized under chapter 5 of
title IX; and it was not intenclecl that the opinion given upon
that question should hold that such an association could not provide in its articles of incorporation cr by-la-vvs, for an assessment which should be levied and collected at the time the certificate of membership or policy was issued, for the purpose of
meeting the current expenses of the association, and to pay its
losses.
Second- \Vhat has been. said with reference to the first question herein is substantially an answer to the second; that is, but
cne assessment can be levied and collected at the time the policy
or certificate of membership is issued, and such assessment can
only cover the period of, the current year in which it is made.
Respectfully submitted,
CHAS. VI/. MULLAN,
Attorney-General.
April 9, 1903.

To HoN. B. F.

CARROLL,

Auditor of State.

ARTICLEs

oF

REoRGANIZATION

RAILWAY COMPANY TO

BE

AND
FILED

THE SECRETARY OF STATE-FEE

CoNsoLIDATION
IN

THE

PAID

oF

OFFICE

A
OF

THEREFOR-It

is held that under existing facts a certain railway
company is entitled to have its agreement of consolidation and its contract of reorganization fileq and
recorded in the office of the secretary of state, without
paying the statutory fee fixed by section 1610 of the
code as amended.
Sm-In response to your verbal request for an opinion as to
whether the Minneapolis & St. Louis Railroad company is en-
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titled to 1file its articles of reorganization and consolidation in
the office of the secretary of state, without paying the fee fixed
by statute for the filing of articles of incorporation of corporations, organized under the laws of the state of Iowa, or the articles of incorporation of foreign corporations required by the
laws of the state to be filed with the secretary of state, I submit
the following:
Prior to April 20, r88r, the Minneapolis & Duluth Railroad
company and the M!inneapolis & St. Louis Railway company
were corporations of the state of Minnesota; and the Minnesoh
& Iowa Southern Railroad company and the Fort Dodge & Fort
Ridgely Railway company were corporations of the state of
Iowa. Each of these corporations had caused its articles of incorporation to be filed in the office of the secretary of state in
which it existed, and each had paid the incorporation fee r·equired by the statute of that state.
On the 2oth day of April, r88r, the two Minnesota corporations and the two Iowa corporations were consolidated into a
single corporation under the statutes of Minnesota and Iowa.
Such consolidation was authorized by the statutes of. both
states, and the Iowa statute upon that subject then in force being as follows :
"Any such corporation may join, intersect and unite its
railway with the railway of any other corporation at such
point on the boundary line of this state as may be agreed
upon by such corporations. And with the assent of _threefourths in interest of all the stockholders may, by purchase, or sale, or otherwise, merge and consolidate the
stock, property, franchises and liabilities of such corporations, making the same one joint stock corporation upon
such terms as may be agreed upon not in conflict with the
laws of this state."
The consolidation agreement entered into on the 2oth day
of Ap'ril, r88r, vvas filed in the office of the secretary of the state
of Iowa on the. 31st day of May of the same year.
Under this agreement of consolidation, the Minneapolis &
Duluth Railroad company, the Minneapolis & St. Louis Railway company. the Minnesota & Iowa South.ern Railroad company, and the Fort Dodge & Fort Riclgely Railroad company,
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became one corporation, having its domicil in both the states of
Iowa and Minnesota.
In 1888 all of the property belonging to such corporation,
and existing in both Iowa and Minnesota, was placed in the
hands of a receiver pursuant to an order of court made by the
district court of vV ebster county, Iowa, and the district court
of Hennepin county, Minnesota, and was subsequently sold under a decree of foreclosure and purchased by a committee which
reorganized the same properties and franchises under the name
of the Mirmeapolis & St. Louis Railroad company. A new corporation was organized in Iowa known as the Minneapolis &
St. .Louis Railroad & Telegraph Company of Iowa, and
its articles · of incorporation were filed m the office 0£
the secretary of state on the 19th day of January, 1895.
After the organization of the new Iowa corporation, the Minneapolis & St. Louis Railroad company, as reorganized, deeded
to the Iowa company all that part of the railroad owned by the
consolidated corporation lying within the state of Iowa.
After such conveyance, and on the first clay of February,
r8gs, an article of agreement was entered into between the
Mlnneapolis & St. Louis Railroad company and the Minneapolis
& St. Louis Railroad & Telegraph Company of Iov,·a, by which
the two corporations were consolidated and made a single corporation under the name of the Minneapolis & St. Louis Railroad Company.
Under these facts, the question now arises whether the Minneapolis & St. Louis Railroad Company is entitled to have its
agreement of reorganization, and the agreement of the consolidation of the Minneapolis & St. Louis Railroad Company and
the M:inneapoEs & St. Louis Railroad & Telegraph Company
of Iowa, filed in the office of the secretary of state, without paving the incorporation fee nmv fixed by statute for the filing of
articles of incorporation.
The law, requiring a fee to be paid to the secretary of state
for the filing of articles of incorporation in that office, ,yas enacted by the Twenty-sixth General Assembly and became in
force on the 15th day of April, 1896. Under the statute then
enacted, the maximum fee which could be charged by the secre-
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tary of state \Yas three hundred and fifty dollars. This statute
was again amended by the Twenty-seventh General Assembly
by increasing the amount of the maximum incorporation fee to
the sum of two thousand dollars. It was again amended by the
Twenty-ninth General Assembly by striking out the words
which fixed the maximum amount of the fee which could be
charged.
It is a well settled principle of law that where two or more
corporations, existing in different states, consolidate and become
a single corporation under the authority of the statutes of the
state in which they exist, the consolidated corporation becomes
a citizen, and has its domicil in both the sta,tes in wh:ch the corporations existed prior to the consolidation.
In Union Trust Company v. Rochester & P. R. Co., 29 Fed.
Rep., 609, it is said:
"It has been authentatively adjudged that where a corporation, created by the laws of several states, is sued in a
federal court, in any one of those states it must be regarded,
for the purpose of jurisdiction, as a citizen of that state,
whatever its citizenship may be elsewhere."
In Fit::.:gerald v. Mo. Pete Ry. Co., 45 Fed. Rep .. 814, it is
said:
"It has long been settled law that when a consolidated
company is formed by the union of several corporations
chartered by different states, it is a citizen of each of the
states which granted the charter to any one of its constituent companies."

This principle of law has been frequently announced by the
supreme court of the United States, and in Graham v. ~aston,
Hartford & Eric R. R. Co., II8 U. S., I&}, it is said:
"The Boston, Hartford & Erie Company. therefore,
though made up of distinct corporations chartered by the
legislatures of different states, had a capital stock which
was a unit, and only one set of shareholders who had an
interest by virtue of their O\Ynership of shares of such stock
in all of its property everywhere. In its organization and
action. and in the practical management of its property, it
\\·as one corporation, having one board of directors, though,
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in its relations to any state, it was a separate corporation
governed by the laws of that state as to its property therei:1.
It, therefore, had a domocil in each state."
In Naslzau Rai[road Co. v. Lowell Railroad Co.
375, it is said:

1

136 U. S.,

"There are ma~1y decisions, both of the federal and state
courts which establish the rule that however closely two corporations of different states may unite their interests, and
though even the stockholders of the one may become the
stockholders of the other, and their business be. conducted
by the same directors, the separate identity of each as a
corporation of the state by which it was created, and as a
citizen of that state, is not thereby lost."
Under this principle of law it follows that when, on the 1st
day of February, I895, an agreement was entered into behYeen
the stockholders of the Minneapolis & St. Louis Railroad Company and the stockholders of the Minneapolis & St. Louis Railroad & Telegraph Company of Iowa whereby the two corporations were ccnsoliclated under the name of the Minneapolis &
St. Louis Railroad Company, the consolidated corporation became, and since that time has remained, a citizen of the state of
Iowa, and is a domestic corporation so far as being amenable
to the laws of the state.
This consolidation was made prior to the enactment of chapter 98 of the laws of the Twenty-sixth General Ass.embly, which
required a fee to be paid to the secretary of state for filing articles of incorporation; it was authorized by statute; and the corporation has the right to have its articles of consolidation filed
and recorded in the office of the secretary of state.
It is not ~ case of a foreign corporation which is required to
file its articles of incorporation in the office of the secretary of
state and pay the fee fixed by statute therefor before it can transact its business in Iowa; nor is it a corporation amending its
articles of incorporation whereby its capital stock· is increased,
and for that reason required to pay the filing fee fixed by statute
for such increase; but is a corporation having its domicil in
this state, which presents a contract of reorganization and of
consolidation authorized by the laws of the st=1te, and asks th·::
13
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the same be filed in the office of the secretary of state for the
purpose of making a complete record of such reorganization and
consolidation.
It is a well settled rule of law that no public officer can charge
a fee for any service performed by him except such as is fixed
by law. The legislature has not seen fit to fix any fee which
may be charged and collected by the secretary of state for the
filing of an agreement of reorganization of a corporation, or of
the consolidation of two corporations, one existing under the
laws of the state of Iowa, and the other under the laws of an
adjoining state. It is certainly clear that no fee can be charged
where such reorganization and consolidation took place prior to
the enactment of chapter 98 of the acts of the Twenty-sixth
General Assembly.
As to whether such fee could be charged if the reorganization and consolidation occurred after the enactment of that
chapter, or after the enactment of section 1610 of the preseut
code as amended, I do not now determine, but I am clear that
under the existing facts in this case the Minneapolis & St. Louis
Railroad Company is entitled to have its agreement of consolidation and its contract of reorganization filed and recorded in
the office of the secretary of state without paying the statutory
fee fixed by section 1610 of the code, as amended, for filing
articles of incorporation in the office .of the secretary of state.
Respectfully submitted,
CHAs.

vv.

MuLLAN.

A ttorncy-General.
May

2, 1903.

1'o RoN. W. B.

l\L-\RTIN,

Secretary of State.
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BoARD oF MEDICAL

ExAMINERs-ExEMPTION F'ROM ExAMI-

NATION Olf PHYSICIANS WHO HAVE
IN THE

STATE

FOR

struction of section

FivE

2579

BEEN

CoNSECUTIVE

IN

PRACTICE

YEARs--Con-

of the code.

SIR-Your communication of the I 2th in st. requesting my
opinion as to the construction of the provision of section 2579
of the code, relating to the exemption of physicians, as defined
in that section, who have been in practice in this state for fi,-e
consecutive years, three years of which time shall have been in
one locality, from the penalty provided in chapter q of title
XII, is received, and in compliance with such request I submit
the following opinion:
Section 2579 of the code was originally passed by the Twentyfirst General Assembly as section 8 of chapter 104 of that legi8lature. The enactment of chapter 104 of the acts of the Twentyfirst General Assembly was the first attempt of the Iowa legislature to definitely regulate the practice of medicine within the
state, and in fixing the penalties prescribed by the statute which
coul~ be enforced against persons practicing or attempting to
practi~e medicine contrary to the provisions of the act, the legislature undertook to exempt from such penalties all physicians
who had been in practice in the state for five consecutive yea'rs,
three of whom were in one locality.
In making this exception, it was clearly the intent of the legislature to have it apply to physicians only who had been practicing in the state of .Iowa for the period of five years before the
law went into effect. In other words, that physicians who had
been engaged in the practice of medicine for five years in the
state of Iowa prior to the enactment of the law \Yere permitted
to continue to practice their profession, and were not amenable
to the penalties prescribed in the act.
The exception contained in section 2579 can not, in my
opinion, be held to include any persons illegally practicing the
profession of medicine in the state since the 4th day of July,
1886. The fact that a person has illegally and in violation of
the provisions of chapter 17 of title XII of the code practiced
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the profession of medicine for five years or more m this state,
does not relieve him from the penalties prescribed in that
chapter.
Second-! know of no provision of statute which authorizes
the state board of medical examiners to issue a certificate to
practice medicine or treat patients in this state, except upon an
examination made by the board.
Respectfully submitted,
CHAS.

w.

MULLAN,

' Attorney-General.
May 19, 1903.

To HoN. J. F. KENNEDY,
Secretary of State Board of Medical Examiners.

BoARD oF CoNTROL-Right to investigate charges made
against private institutions in which insane persons
are kept. It is held that the board is without such
power.
SIRS-In compliance with your request of June 6th, in which
you ask my opinion-

First-As to the power of the state board of control to
investigate charges made against a private institution in
which insane persons are kept, and as to whether the board,
or any of its members, has power under the law to investigate such charges and to subpoena and enforce the attendance of witnesses, administer the proper oath to them
and to compel them to testify.
Second-If such power is given the board, or any of its
members, can it be exercised in case the complaint is made
by one not at the time an inmate, and as to acts alleged to
have taken place vvhen he was an inmate, or is the exercise
of the power limited to the case of one who, while an inmate, complains of acts clone while he was in the institutionI submit the following:
By chapter 144 of the acts of the Twenty-eighth General Assembly, all county and private institutions where msane per-
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sons are kept were placed under the supervision of the board of
control of state institutions. Section 2 of that act provides for
the visitation of such institutions by one or more of the members of the board of control, or by some competent person whom
the board shall appoint, who shall carefully examine into the
capacity of such institutions for the care of insane patients, the
number kept therein, their sex, the arrangement of buildings
and the method of their construction, their adaptation for the
purpose intended, and other matters connected with the proper
care of such insane persons, and making a written report of all
such matters to the board.
Section 3 of the act provides that the person making such examination shall give each of the patients an opportunity to converse with him out of the hearing of any officer or employe of
the institution, and shall investigate and inquire into any complaint by making inquiry of the persons in charge of said institutions and others and report the result thereof in writing to the
board.
No provision is made in chapter 144 for the examination of
the persons connected with the institution under oath, nor is
any power g-iven the board to compel the attendance of witnesses
or the production of books and papers connected with the institution. All of these powers are fully conferred upon the board
of control so far as the examination and investigation of state
institutions are -concerned, by section ro of chapter 118 of the
acts of the Twenty-seventh General Assembly; but no such
powers are conferred upon the board by the act which placed
county and private institutions, where insane persons are kept,
under the supervision of the board. Apparently it was not the
intention of the legislature to give to.the board of control in the
investigation of such county and private institutions, the powers
which are conferred upon them by section ro of chapter r r8 of
the acts of the Twenty-seventh General Assembly in relation
to state institut~ons, and to confine their powers with reference
to county and private institutions to an inf]uiry as to the condition of such institutions and the manner in ·which the patients
therein are kept, and to give any patient an opportunity to converse with a member of the board out of the hearing of any
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officer or employe of such institution, and to make a full written
report to the board of control as to the condition in which such
institution is found, for such action as may thereafter be thought
advisable.
Under the provisions of the act placing such county and printe institutions under the supervision of the state board of
control, I am clear that no power is given the board or any of
its members to subpoena and enforce the a;ttendance cf witnesses, administer the proper oath to them and compel them to
testify, or to make such an investigation as is within the power
of the board as to state institutions under the .provisions of section ro of chapter I r8 of the acts of the Twenty-seventh General Assembly.
Having reached the conclusion that the board is without such
power, it is unnecessary to go further, as such conclusion fully
answers the second question asked in yot1r communication.
Respectfully submitted,
CHAS. \V. MULLAN,
Attorney-General.
June 25, 1903.
To THE HoNORABLE BoARD oF CoNTROL oF STATE INSTITu-

TioNs.

EDUCATIONAL BoARD OF ExAMINERs--SPECIAL CERTIFICATES
IssUED BY-Section 2630 of the code as amended by
section 2 of chapter 96 of the acts of the Twentyeighth General Assembly, construed.
Sm_JComplying \vith your request of June 13th, I submit the
following opinion as to the construction of section 2630 of the
code, as amended by section 2 of chapter 96 of the acts of the
Twenty-eighth General Assembly.
This section, as amended, provides :
"The educational board of examiners may issue a special
certificate to any teacher of music, drawing, penmanship
or other special branches, or to any primary teacher of
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sufficient experience, who shall pass such examination as
the board may require in the branches and methods pertaining thereto. for which the certificate is sought. Such
certificates shall be designated by the name of the branch,
and shall not be valid for any other department or hanch.

* * * "
The question arising upon the construction of this statute is
the meaning of the phras.e, "or other special branches."
It is suggested in the letter of Mr. 0. J. McManus, enclosed
with your request, that under the provisions of this section the
state board of examiners has authority to issue a certificate in
mathematics, which would embrace arithmetic, algebra, geometry, trigonometry and like branches; that it also might issue a
certificate in English, which would embrace composition, grammar, rhetoric, literature. etc.; or in political science, which
would embrace civics. economics, commercial law and like
branches, and so on through the entire list of subjects which are
embraced in a high school or academic course.
I am unable to agree with the interpretation put upon the
proYisions of this section by Mr. McManus. Such an interpretation does not conform to the rules by which statutes of this
character are to be construed.
It is a fundamental rule of statutory construction that where
general words follow particular and specific words, such general words must be confined to things of the same kind and
character. So it has been said:
"\Vhere general \vords follow particular ones, the rule is
to construe the former as applicable to persons or things
ejusde111. generis."
This rule of construction limits the scope of general words
following a specific enumeration to things of the class enumerated, and does not enlarge that class. As illustrations of the application of this rule of construction, it was held in Lyndon v.
Standbridgc. 2 H. & N., SI, that the words, "boat, barge or
ether vessel" in an act of parliament did not include ships, as
ships or vessels are not ejusdem generis with boats and barges.
So \Yhere an act of parliament imposed certain duties on copper, brass, pewter. tin and all other metals not enumerated, it
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was held that the latter words did not include gold and silver,
as they were not ejusdem generis with the metals enumerated in
the act.
This rule of construction has been recognized by nearly every
state in the Union, and enters into the interpretation of every
statute of this character.
Section 2630, as amended, gives to the educational board of
examiners authority to issue a special certificate to any teacher
of music, drawing, penmanship or other special branch. Such
other special branches, then, must be of the same character as
those which are enumerated, and do not include the branches
generally taught in a high school, academy or college. Mathematics, English, political science, physics, history, language, .
modern and ancient, are branches which are usually and ordinarily taught in high schools, academies and colleges, and can
not be said to be efusdem generis with the special branches of
music, drawing and penmanship. The former are, therefore,
not included within the general words of the statute, and no
power is given the state board of educational examiners to issue
special certificates therefor.
The special certificates which the educational board of examiners is authorized to issue under the section referred to are
confined to music, drawing, penmanship and other special
branches of like character, and to any primary teacher of sufficient experience who shall pass such an examination as the
board may require 111 the branches and methods pertaining to
primary teaching.
Respectfully submitted,
CHAs. vv. MuuAN.
Attorney-GcJzeral.
June 25, 1903.
To HoN. R. C. BARRETT,
Superintendent of Public Instruction.
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FIRE EscAPEs-It i~ held that a hotel building three stories
in height with a third story unoccupie~ at the present
time must be equipped with fire escapes in the manner provided by chapter 150 of the acts of the Twentyninth General Assembly.
SIR-In compliance with your request of May 8th for my
opinion as to whether a hotel building three stories in height,
with a story unoccupied at the present time, must be equipped
with fire escapes, I beg to submit the following:
Section I of chapter I so of the acts of the Twenty-ninth
General Assembly, which is incorporated in the supplement to
the code as section 4999-e thereof, provides:
"The owners, proprietors or lessees of all buildings, structures or enclosures of three or more stories in height now
constructed or hereafter to be erected, shall provide for and
equip said buildings and structures with such protection
against fire and means of escape from such buildings as
shall hereafter be set forth in this bill."
Section 2 of the same act classifies the buildings to which the
act is applicable, and section 3 specifies the number and character of fire escapes which must be provided for the respective
dasses.
While the act referred to falls within the class of legislation
which must be strictly construed, the language of section I
leaves no room for difference of opinion as to the intent of the
legislature. It provides in express terms that all buildings,
structures or enclosures of three or more stories in height sha11
be provided and equipped with such protection against fire and
means of escape in case of fire, as are set forth in the bill. It is
.doubtful if broader language could have been used by the legis1ature. The act embraces every building, structure or enclosure
·of three or more stories in height, and no exception is made as
to the' use of the building or any other fact connected with its
-occupancy.
It was clearly the intent of the legislature that every person
'who erected or constructed a building of any kind or character,

202

REPORT OF THE ATTORNEY-GENERAL.

of more than two stories in height, should, as a part of the
building, construct and maintain fire escapes without reference
to the use to which such building was put, and subject only to
the provisions of section 3 of the act which provides the number of fire escapes which shall be constmcted and maintained,
such number being determined by the superficial area of the
floor space.
In conformity with these views as to the construction of the
statute, I have reached the conclusion that a hotel building,\
three stories in height, with the third story unoccupied at the
present time. must be equipped with fire escapes in the manner
provided by chapter I 50 of the acts of the T\venty-ninth General Assembly.
Respectfully submitted,
CHAS. \V. MULLAN,
A ttorncy-'~eneral.
June 30, 1903.

To

Ho~. ALBERT

B.

Ct:MMINS,

Go~·ernor

of I o·wa.

for labor is not in violation of the
statute. (2) A coal miner or other person is not compelled to accept check tendered in payment of earnings due for labor performed.

PAYMENT BY CHECK

SIRS-I am in receipt of your request of the 7th inst .. asking
my opinion upon two propositions relating to the manner of the
payment of niiners by coal operators, and am informed that
there is now a dispute between the operators· and miners upon
the propositions referred to me, ancl that a strike now exists because of the dispute between the miners ancl operators. These
propositions are stated as follows:
(I) Is the issuance of a bank' check by a coal company to a
coal miner for labor performed, a violation of the statitte of
ImYa relating to the payment of miners?
( 2) Is a coal miner compelled to accept a check of a coal
operator tendered in payment of earnings clue the miner for
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labor performed for the coal operator who offers the check as
payment?
The~e two propositions will ce comidered in the crcler stated.
First-Is the payment of the amount due a miner for labor
performed by him by a bank check \\"hich is made Ly the coal
operator and deh·ered to and accepted by the miner a ,·iolation of
any provision of the statute?
·
It is contended that such a transaction is in violation of ~ec
tion 2490 of the code, as amended by the acts of the Twentyeighth General Assembly, which provides:
"\Vhere ten or more millers are employed, such mvner
or agent shall not sell, give, deliver or issue, directly or indirectly, to any person employed, in payment fur labor
done, or as advances for labor to be performed, any script,
check, draft, order or other evidence of indebtedness payable or redeemable otherwise than in money at the face
value. * * * "
It is clear that the phrase, "payable or redeemable otherwise
than in money at the face value," refers to and qualifies every
character of evidence of inclebtedne's previcusly refer reel to,
and prohibits the payment of the miner in any character o~
8cript, check, draft or other evidence of indebtedness \Yhich i3
not redeemable in money at its face value.
The purpose of this statute is clear. It \vas to prohibit mine
operators from paying miners by giving orders upon company
stores or other myrcantile houses which \Yould be payable in
goods or property. It never was intended to apply to checks
drawn upon banks, which are redeemable or payable in money
at the face value thereof. So, upon the first proposition, then,
it is clear that there is no prohibition in the statute of Iowa
\\'hich prevents a mine operator from paying the miners in bank
checks for the labor performed by them, if the miners are \vi11ing to receive and accept such checks in payment.
This brings us to the second proposition which is the real
question involved, which isIs. a coal miner compelled to accept a check of a coal operator,
tendered in payment of earnings due the miner for labor performed for the operator, \vho offers the check as payment?
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In this respect a miner and operator stand upon .no different
footing than that of any other debtor and creditor. The question, therefore, is a broad one as to whether any debtor can compel a creditor to accept a check in payment of a debt which such
debtor owes to the creditor.
It is a well settled and universally reoognized rule of law that
when a debtor has given his check for the amount of his indebtedness, the presumption arises that the check was taken
merely as conditional, not absolute, payment, and in case the
check is not honored upon due presentation, the original indebtedness for which it was given, continues to exist, and may be
recoyered by the creditor without resorting to the debtor's liability on the check. This rule of law is based upon the fact
that a check is not cash, but is an order upon another person to
pay the cash upon due presentation of the check.
Vnder this rule it has been frequently held that the offer of a
check in payment for a sum acknowledged to be due from the
debtor to the creditor is not a sufficient tender of the. amount
owing by the debtor.
Following this principle to its logical conclusion. it is clearly
the right of any creditor to refuse to accept a check in payment
of the debt owing by the debtor, because the creditor can not be
compelled to accept an order for money drawn upon a third
party which, when delivered to him, is at most only a conditional payment of the debt due. Every creditor is entitled to
have the debt which is owing to him paid i.n money, unless he
has previously made a contract by which he has agreed to accept
something else as payment.
Applying this principle to the question, it is clear that a miner
is not compelled to accept the check of a coal operator tendered
in payment of earnings due the miner for labor, for which the
operator offers the check in payment. A miner may stand upon
his legal rights and demand that a debt owing to him be paid
in money and not by check, and may refuse to accept a check
tendered in payment.
This. I believe, fully answers the questions submitted for my
determination, and I will not elaborate them further.
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In giving this opinion I desire to add that it is done with the
distinct understanding on the part of all cf the persons interested,
that my decision shall be final and that all parties shall acquiesce
therein, and that the strike now pending on the part of the
miners shall at once be abandoned.
Respectfully submitted this 7th day of July, 1903.

CHAS.

w.

MULLAN,
A tt orney-l':.:eneral.

To JoHN P. REESE,
C onmnissioner I O<m Coal Operators Assoc{ation ,·

EDWIN PERRY,
President Iowa Miners' Association, Pleasant Valley Coal
Company, a1nd Craig & Dono<•an Coal Company.

AssESSMENT OF INTERURBAN RAILWAYs-A railway operated by electricity upon the streets of any city ortown,
which extends beyond the limits of suc~h city or town,
and to any other city, town or village, is an interurban
railway under the statute, and is assessable by the executive council.
Sms--'Complying with your request of June Ist communicated to me through your secretary for an opiniori as to whether,
under the present statute, interurban railways are to be assessed
by the executive council or by the local authorities, and particularly whether the Cedar Rapids & Marion City Railway and th(?
Boone Electric Railway, or either of them, are assessable by the
executive council under the provisions of chapter 81 of the acts
of the Twenty-ninth General Assembly. I submit the following:
In C. R. & 2\ll'. C. R:y. Co. v. Cedar RaijJ,ids, ro6 ImYa, 476. it
was held that the railway of the plaintiff corporation was a
street railway, and therefore subject to assessment by the local
assessors and not by the executive council of the state. The decision in that case is based upon the fact that the railway was
constructed and operated under authority of chapter 32 of the
acts of the Eighteenth General Assembly, which relates to the
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extension of street railways beyond the limits of a· city or town,
and the location thereof along any· highway which is one hundred feet or more in width. At the time that decision was
rendered, there had been no legislation relating to interurban
railways, and the opinion of the court clearly states the law
applicable to the facts in that case as they existed under the
statute then in force. In the cours.e of the opinion it is said:
"The fact that the line between Cedar Rapids and Marion
was laid and operated along the highway as authorized by
said act, relating exclusively to street railways, seems to
us conclusive that the plaintiff is a street railway corporation and not a railway corporation within the meaning of
section 1317 of the code of 18'73."
When the present code was adopted, a provision was mcorporated in section 1343 in these words:

" * * * the lands, buildings, machinery, poles,
wires, overhead construction, tracks, cables, conduits and
fixtures belonging to individuals or corporations operating
railways by cable or electricity, * * * shall be listed
and assessed in the assessment district where the same are
situated."
If there had been no subsequent legislation upon this subject,
the language of section 1343 would be conclusive, and such railways would be subject to assessment by the local assessing
authorities. But the Twenty-ninth General Assembly passed
an act relating to interurban railways, \vhich appears to have
been specifically intended to fix their status under the law. This
act appears as chapter 4A of title X. of the supplement to the
code, and is the first act of the legislature of the state which
specifically defines interurban railways and recognizes them as
works of internal improvement within the state.
Section 2 of that act provides:

"The words railway, railway company, railway corporation, railroad, railroad company and railroad corporation,
as used in the code and acts of the general assembly now
in force or hereafter enacted, are hereby declared to applv
to and include all interurban railways and all companies
or corporations constructing, O\Yning or operating such interurban street raihYays, and all proyisions of the cede and
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acts of the general assembly now in force or hereafter enacted affecting railways, railway companies:, railway corporations, railroads, railroad companies and railroad corporations are hereby declared to affect and apply in full
force and effect to all interurban railways and all interurban railway companies or railway corporations constructing,
owning or operating such interurban railways."
·
The provisions of this section are as broad and far reaching
as language can make them. Under this section every provision
of the code and Gds of the legislature which relate to steam
tailways is made to apply to and include interurban railways
within the state.
Section I 334 of the code; as amended by the acts of the
Twenty-ninth General Assembly, provides:

"On the second Monday in July in each year, the executive council shall assess all the property of e~ch railway
corporation in the state, * * * "
Following this provision of the statute are provi"ions directing the manner of such assessment. \Vith the::e prov:sions we
have nothing to do at present. The question here to be determined is whether the "·ords "railway corporation", as used in
the provision quoted, include interurban railways constructed
and operated withir. the state.
Except for the provisions of section r 343 above quoted, no
doubt could be entertained that, under the prm·isions of section
2 of chapter 81 of the acts of the T\yenty-ninth General Assembly, interurban railways are included within the provisions of
section 1334 of the code, and are therefore assessable by the
executive council and not by the local assessing authorities.
It is a rule of statutory construction that repeal by implication is not favored by the courts, and that an existing statute
will not be held to have been repealed by a subsequent one because the subsequent one is repugnant thereto, if the provisions
of both statutes can be given force and effect. It is also an
equally well known rule of statutory construction that, where
there is a specific act of the legislature covering a particular
subject, general statutes covering the same subject, if repugnant
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to such special act. must give way and the special statute will
control.
Chapter 81 of the acts of the Twenty-ninth General Assembly
is a statute relating to a specific subject matter, viz: interurban
and street railways. The provisions of that statute clearly and
specifically make all of the provisions of section 1334 of the
code apply to interurban railways with the same force and effect
as they apply to steam railways. The effect of this provision
must, in my judgment, be held to repeal the provisions of section
1343 quoted, and to give to the e:x;ecutive council the same
power and authority to assess interurban railways which it has
to assess steam railways under the provisions of section 1334.
I am therefore of the opinion that all interurban railways
within the state, whether within or without the corporate limits
of any city or town, must, under the present statute. be assessed
by the executive council, and not by the local assessing authori~
ties.
As opposed to this view it has been suggested that section 3
of chapter 81 of the acts of the Twenty-ninth General Assembly
makes all interurban railways within the limits of an incorporated city or town, street railways, and therefore assessable
by the local authorities. A careful reading of the provisions Jf
this section will show that it was not the intention of the legislature to change the general status of interurban railways where
the same were located and operated upon the streets of a city
or town. The provisions of this section are as follows :
"Any interurban raihvay shall, -vvithin the corporate limits of any city or town, or any city acting vncler a special charter, upon such streets as it shall use for transporting passengers, mail, baggage and such pJ.rcels. packa!Ses
and freight as it may carry in passenger or combination
baggage cars only, be deemed a street railway and be subject to the la\YS governing street railways."
It will be observed that all interurban railways which are to
· be deemed street railways and subject to the laws governing
such within cities and towns, are only those which are operated
upon the streets of such city or town for the purpose of carrying
passengers and baggage only. The purpose of this provision of
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the statute was to permit interurban raihvay companies to lay
their tracks and operate their cars along the streets of a city or
town, without paying damages to the abutting property owners
where such railways carried passengers and baggage only; and
as to all other streets upon which such intern; ban railways might
be operated and over 'vhich it carried freight as well as
passengers ancl l:aggage, the Jaw requiring steam railways to
pay abutting damages before laying clown their tracks, applies
equally to interurban lines.
This provision of the statute <lees not. in my q;inion, affect
the method of taxing interurban railways as provided by section
2 of chapter 8I of the acts of the Twenty-ninth General Assembly and section r 334 of the cede ahm·e referred to.
I am aware of the many difficulties arising in the practical
application of the rule herein announced. as in many instances
interurban railway companies operate other properties connected with their railway lines, such as electric light and electric
power plants. But in cases of this character. such an equitable
adjustment of the values of the connectell properties should be
reached by the executive council as shall cause each to bear its
just proportion of the hurden of taxation.
In reaching this conclusion I have endeavored to harmonize,
so far as possible, the conflicting statutes. ancl to ascertain the
manifest intent of the legislature as expressed hy its latest act.
Respectfully submitted,
CHAS. \V. MULLAN,
Attorney-'r:;eneral.
July 20, I903.
To THE HoNORABLT~ ExEcuTIVE CouNCIL oF TnE· STATE o:F

IowA.
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TAxATION oF FREIGHT LINEs AND EQUIPMENT CoMPANIES
WITHIN THIS STATE-Under the provisions of chapter
62 of the acts of the Twenty-ninth General Assembly,
in determining the number of miles traveled by cars
of freight line and equipment companies for the purpose of taxing the same, the miles traveled by such
cars outside of the state are not to be taken into
consideration.
SIRS-Complying with your verbal request for a construction
of the provisions of section 2 ancl section 4 of chapter 62 of the
acts of the Twenty-ninth General Assembly, relating to the
report required to be made by every freight line and equipment
company transacting business in Iowa of the aggregate numbet'
of miles traveled by its cars during the preceding calendar year,
and the number of cars necessary for the mileage so reported,
and the duty imposed upon the executive council of assessing
for taxation the cars of said companies which are so used within
the state, I submit the following:
The manifest intention of the legislature, as gathered from
the entire act, was that the property of freight and equipment
companies, used in conducting and carrying on their business
within the state, should be taxed in proportion to its value, the
same as other property within the jurisdiction of the taxing
power of the state.
The property sought to be reached and taxed by this act of the
legis1lature is personal property and, so far as it has a situs
within the state, is perhaps a proper subject of taxation. The
information which such companies are required to furnish the
executive council under the provisions of subdiviEions 6 and 7
of section 2 of the act, is for the purpose of enabling that body
to ascertain the amount of property belonging to such companies as may be said to have a situs within the state. that it
may be listed and made to bear its just proportion of the burden
of taxation. The language of the act should, therefore, receive
such construction as will effectuate the intent of the legislature,
if susceptible of being so construed.
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Subdivision 6 provides:
"The aggregate number of miles traveled by its cars
during the preceding calendar year while said cars were
used 111 transporting freight, either between t\\·o points in
this state, or between a point within this state and a point
without this state; but not including the mileage in this state
or elsewhere of its cars while the said cars are used in transporting freight not consigned either to or from some point
within this state."
Subdivision 7 requires that such companies report "the number of cars necessary for the mileage so to be reported under
the circumstances that ordin<~rily attend the use of such cars,
and where different classes of cars are used by one such coml.pany as to the matters embraced in this and the preceding paragraph, it shall furnish the required information as to each class
of such cars."
The language of the statute, if construed according to the
literal stridness of the letter, would requ:re these companies to
report the mileage of their cars traveled outside of the state of
Iowa in transporting freight to the state, or from the state to
some other point outside of its boundaries, and to report the
number of cars necessary for the mileage so traveled, both within
and without the state; and \Yould further require the executive
council to levy a tax upon the number of cars necessary to such
entire mileage.
If the provisions cf such a statute were valid and enforceable,
the result would be to compel such companies to pay to the state
of Iowa a tax upon their personal property which had no situs
within the state and which in fact existed in other states. In
other words, it would be an attempt upon the part of the state
of Iowa to extend its taxing powers beyond the boundaries
of the state, and to tax personal property existing in other
states. The power of taxation of every state is necessarily confined to subjects within its jurisdiction, and any act of the legislature by which property, having a situs in other states, is sought
to be taxed within this state, is of no validity, as the state clearly
has no power to reach out and assess for taxation property
beyond its territorial jurisdiction.
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In the construction of statutes it is a familiar rule that the
legislative purpose and the object sought to be attained are to be
borne in mind, and that where the language of the act is susceptible of more than one construction, it is to receive that which
will bring it in harmony with the object and purpose of the
legislature, rather than that which will tend to defeat such object
and purpose.
It is clear that the manifest intention of the legislature in
passing the act under consideration was to tax the property of
freight line and equipment companies within this state. and the
act should have such a construction as will accomplish the purpose of the legislature, if its language will permit such construction to be given.
If the language of the sixth subdivision of section 2 of the
act is construed to require the companies to report the aggregate
number of miles traveled in the state of Iowa by its cars during
the preceding calendar year while such cars were usecl in transporting freight, either between two points in the state, or bet\y,een a point within the state and a point without the state,
and the language of subdivision 7 of the same section is construed to refer to the mileage of such companies within the
state, then no attempt has been made by the legislature to
extend the taxing powers of the state beyond its jurisdiction, or
to levy taxes upon property l-aving its situs in another state.
Such a construction will give effect to the entire act, and to
the intention of the legislature as ascertained from such act,
and compel the property of .the companies, which may he fairly
said to have a situs within this state, to bear its just burden of
taxation.
Under such construction the act may be held to be a valid law,
while if the literal language of the statute were adhered to
without regard to the purp:Jse or intent of the legislature, it
must be held invalid .
Taking this v:ew of the statute, I think it should be so construed by the executive council as to require freight line and
equipment companies to report the aggregate number of miles
traveled in Iowa by its cars during the preceding calendar year
in transporting freight, either between t\vo points within the
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state, or lJetw·een a po:nt within the state and a point without
the state, and that the number of cars necessary for the mileage
traveled in so transporting freight should be taken as the number which may be fairly said to l]ave a situs within the state,
and to l~e liable to taxation therein.
In submitting this opinion I clo not undertake to pass upon
any question which may arise as to the constitutionality o•·
validity of the entire act, and only attempt to give to the provisions of subdivisions 6 and 7 of section 2 a construction which
is consistent with the mani fe:ot purpose of the statute.
Respectfully submitted,
CHAS. \V. M~'LLAN,
A ttorney-Ceneral.
July 23, 1903.
To THE Ho~oR,\BLE ExEn·nvE Couxcn, OF THE
IowA.

STATE OF

SuRGEONs--Under the provisions of section
2581 of the code, as a,mended by the acts of the Twentyninth General Assembly, the state board of medical
examiners has no power to discriminate between physicians residing within the state and those who are nonresidents; and if they fall within the provisions of the
statute a license must be issued to non-resident physicians, unless some other valid reason exists why such
license should not be given.

PH'i:SICANS AND

DEAR Sm-In response to your request of July 13th for an
opinion as to whether the state board of medical examiners
exceeded its authority in resolving not to issue a certificate to
an itinerant physician who is not a resident of the state, I submit the following:

Section 2581 of the code, as amended by the acts of the
Twenty-ninth General Assembly, provides:
"Every physician practicing medicine, surgery or obstetrics, or professing or attempting to treat, cure or heal dis-
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eases, ailments or injuries, by any medicine, appliances or
method, \vho by himself, agent or employee goes from
place to place or from house to house, or by circulars, letters or advertisements solicits persons to meet him for pro£essional treatment at places other than his office at the
place of his residence, shall be considered an itinerant physician; and any such itinerant physician shall, in addition
to the certificate elsewhere provided for in this chapter,
procure from the state board of medical examiners a license
as an itinerant, for which he shall pay to the treasurer of
state for the use of the state of ImYa the sum of two hundred and fifty dollars pt:r annum. Upon payment of this
sum the secretary shall issue to the applicant therefor a
license to practice wtihin the state as an itinerant physician
for one year from the date thereof. The board may, for
satisfactory reasons, refuse to issue such license or may
cancel such license upon satisfactory evidence of incompetency or gross immor.1lity. * * * "
The provisions of this section include physicians who are
non-residents of the state, as \vel! as those who reside within
the state, and it is not within the power of the state board of
medical examiners to discriminate between physicians residing
within the state and those who are non-residents, if they are
equally entitled to the license provided for in this section.
The provision of the section which authorizes the board to
refuse to issue such license for satisfactory reasons, would not
authorize it to refuse to issue such license to a physician otherwise entitled to receive the same, because he was a non-resident
of the state. The phrase "sat:sfactory reasons," as used in the
statute, must be construed to be such reasons as a court would
say were sufficient to authorize the board to refuse to issue the
license; and as there is no attempt in the statute to make any
discrimination between resident ancl non-nesident physicians, the
fact that one is a non-resident of the state would not he a sufficient reason to refuse to issue to him a license.
Beyond this, there is the further question as to whether it i~
within the power of the legislature, or of any board created by
it, to refuse to permit a physician or surgeon, who is a nonresident of the state, to practice his profession within the state
upon the same terms and the same conditions as a resident.
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Under the view that I have tak,en of the statute, however, I do
not think it necessary to go into this constitutional question, as
the statute itself does not attempt such discrimination, and the
board must be governed strictly by its provisions.
In my opinion the board exceeded its Ieg:tl powers in passing
the second paragraph of the resolution submitted, so far as the
same relates to physicians who are non-residents of the state,
and that the resolution, so far as it relates to such physicians.
can not be enforced by the board. I am
Very respectfully yours,
CHAS. W. MULLAN,
Attorney-General.
Des Moines, Iowa, July 24. 1903.
DR. J. F. KENNEDY,
Secretary State Board of Medical Examiners.

PHYSICIANS AND SuRGEONs-A physician or surgeon who
has been in the regular practice in this state for five
consecutive years, three years of which have been in
one locality, is entitled to a certificate from the state
board of medical examiners without examination.
DEAR SrR-I beg to acknowledge the receipt of your favor of
the 28th instant.
The law which exempts a physician who has been in practice
in this state for five consecutive years, three years of which
were in one locality, from the examination of the board of state
medical examiners, and which entitles such practitioner to a
certificate without such examination, was enacted by the
Twenty-first General Assembly, and lecame a law on the 4th
day of July, 1886. It undoubtedly applies to all physicians who
had been practicing medicine within the state for five years prior
to that date, and if the proper proof of such practice is made before the board, I think it •vould be its duty under the pr~sent statute to issue a certificate. The proof must show that the physician
applying for the certificate under the exemption provided in the
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statute, had practiced five consecutive years in the state, three
years of which must have been in one locality, prior to the time
the law went into effect, i. e., July 4, I886, and no practice after
that date could be considered by the board.
Yours respectfully,
CnAS. V/. M·ULLAN,

A ttomcy-Gcneral.
Des Moines, Iovva, July 28, 1903.

DR. A. M.

LINN,

Des Moines, Iowa.

TAXATION- ExEMPTION

oF

PtWPEI~TY

OF

SoLDIERS

AND

FROM-The raising of the valuation of the
whole property within a taxing district does not affect
the specific valuation of the property of soldiers, sailors
or their widows from exemption from taxation,
although the additional rise added to the original assessment may bring the value of the property of the
soldier, sailor or widow seeking the exemption above
the amount upon which an exemption is given by
statute.
SAILORS

DE:AR Sm-l beg to acknowledge the receipt of your favor

o't

the 28th inst. enclcsing a let(~F of Mr. R. C. Jackson, auditor
of Linn county, in which my opinion is requested upon the following question :
"vVhere an old soldier, sailor or widow of such has been
assessed by the assessor, and not having property of the
value of five thousand dollars is allowed an exemption of
eight hundred dollars under section I304, subdivision 7,
and the county board of review (board of supervisors) or
the executive council raises the assessment in the district
where the same was made such a per cent that the amount
is increased to more than five thousand dollars, is the person assessed still entitled to the exemption of eight hundred
dollars, and if not who should correct the assessment?"
\Vhile it is no part of my duty to advise county officers upon
questions touching the administration of the duties of their
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of-fices, inasmuch as the question asked in Mr. Jackson's letter
is one which may arise in other counties in the state, and as to
which it is advisable there should be a uniform rule of action,
I will briefly give you my views.
Subdivision 7 of section 1304 prov:cles:
"All soldiers, sailors or widows thereof referred to
herein ~hall receive a reduction of eight hundred dollars
at the time said ass,essment is made by the assessor, unless
a waiver thereof is voluntarily made of said exemption at
said time."
This statute clearly contemplates that, vvhen the property of
any soldier, sailor or widow of such soldier or sailor is assessed,
and the actual value of the property owned by him or her is
less than five thousand dollars, as fixed by the assessor at the
time the assessment is made, a reduction of eight hundred dollars shall then be made by the assessor and entered upon his
assessment book as an exemption to such soldier, sailor ·x
widow.
If thereafter, in equalizing the assessed value of the property
in the different taxing districts d the county, the board of supervisors, sitting as a board of rev:ew, finds it necessary to increa~e
the value of all of the property in the ta.xing district in which
the property of the soldier, sailor or widow so assessed is located,
by adding a percentage thereto, such action does not, in my
judgment, affect the right of the soldier, sailor or widow to the
exemption provided by section I 304.
The board of supervisors, when acting as a board of review,
has po\\·er to raise or lower the assessed value of all of the
property in any taxing district, but has no power to increase or
diminish the. assessed value as fixed by the assessor of any specific property within such taxing district; and in my opinion the
valuation which is placed upon the property of such soldier,
sailor cr widow by the assessor at the time the assessment was
made, determines \Yhether he or she is entitled to such exemption.
It may very easily occur that a specific piece of property is
assessed at its full value, and perhaps beyond such value, and
yet, in order to equalize the average valuation of all of the prop-
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erty in the taxing district where such property is located, with
the property in other taxing districts in the county, it may be
found necessary to increase the average valuation of such district, and because of such increase the owner of the particula,r
piece of property may be compelled to submit to an increased
valuation, although his property was originally assessed at ils
full value.
The theory upon which the county board of review acts an
equalizing the different assessment districts of the county, is
that the average valuation of such district as a whole is raised
or lowered, and that the valuation of specific property is not d:sturbed. While this theory is not strictly true, I think any increased valuation of the whole property within a taxing district
does not increase the value of any specific property within such
taxing district so as to affect the exemption from taxation given
to soldiers, sailors and their widows under section I 304.
In holding that the increase in the valuation of property of
any taxing district by the board of supervisors of a county does
not affect the exemption allowed to soldiers, sailors and their
widows under section 1304, I do not attempt to determine what
the effect would be if the value of the specific property owned
by such soldier, sailor or widow should be increased by the local
board of review of the taxing district in which such property
is located. I only hold that the increase in tl;e taxing value of
the property of such soldier, sailor or widow by the board of
supervisors in adding a percentage to the entire taxing value of
all the property within such district, does not take away from
the soldier, sailor or widow the exemption allowed by section
1304, although the actual value of his or her property would
be increased to an amount equal to or more than five thousand
dollars, if such percentage, as fixed by the board cf supervisors,
was added to the original valuation made by the assessor.
Yours respectfully,
I am,
CHAS. \V. MULLAN,

A ttorney-Gcneral.
Des Moines, July 30, 1903.
To HoN. JosEPH MEKo'fA,

County Attorney Linn County, Cedar Rapids, Iowa.
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TERM oF CoMMITMENT, PAROLE, AND DETERMINATION OF
SENTENCE.-(1) Where a person is committed to prison
by an order of court, his term of imprisonment }?egin~
on the day of the sentence. (2) Where a prisoner is
paroled by the executive authority, his term of sentence
continues to run during the time of such parole
and will determine on the day fixed by the original
sentence, without regard to the actual time served by
him.
SIR-Complying with your request of the 6th inst., I submit
the following opinion upon the questions submitted to me, viz:

(I) "Dbes the term for which a person is committed
to a hospital for inebriates, under chapter 93 of the acts of
the Twenty-ninth General Assembly, commence on the day
of his commitment, or on the day he is actually received
in the hospital?"
( 2) "If a patient committed under the act specified is·
paroled by the governor, but is returned for failing to comply with the conditions of his parole, should he be discharged at the end of the term fixed in the original order
of commitment as though he had not bee!: absent on parole?
If not, should he be given credit for the time he was detained in the hospital before he was. released on parole, or
should he be detained and treated from and after the date
on which he was returned to and received in the hospital
for the violation of his parole for the full term of his
original commitment?"
These questions will be considered in the order stated.
There is some conflict of the adjudicated cases upon the question as to when a term of sentence begins, where a person ;s
committed to prison by an order of court, but I think the weight
of authority is that the day on which a prisoner is sentenced
must be reckoned as a part of his term of imprisonment.
In People 7/. Lincoln, 62 Howard's Prac., 414, the supreme
court of New York in passing upon the question said :
"In the case in hand, we are of the opinion that the
sentence began to run from the day it was pronounced;
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that all of the time the respondent was in custody after that
day has to be credited upon her sentence."
The question came before the Missouri supreme court in Ex
parte Meyers, 44 Mo., 249, and in passing upon it, it is said by
that court:
"As a general rule, the clay on which a prisoner is sentenced \vill be reckoned as a part of his term of imprisol;ment; * * * "
The same rule is recognized by the supreme court of Florida,
in Miller v. Florida, 15 Fla., 576, where it is said:
"And it has been held that the term of imprisonment
under a sentence of the court, upon conviction, commences
at the date of the sentence (Ex pa:rte Meyers; 44 Mo.,
279), and, unless a different clay be appointed for the commencement of the term of imprisonment, we do not see how
it can be otherwise."
These cases, in my opinion, announce the correct rule of law
which is decisive of the question. \Vhen a prisuner is sentenced
by a court to serve a term in the penitentiary. or other place of
detention, he is delivered by the court pronouncing such sentence
to the sheriff, or other pror;er offic~r, to cerve the term for which
he is sentenced. He is no longer in cus~nrly of the court by
\\;hich he was tried or which pronounced the sentence, nor is he
awaiting any further order or judgment of that court. From.
the moment the judgtrent. by which the sentence is impose<l.
is pronounced, he is under a sentence to serv.e the term fixed by
the court in the jail, penitentiary, or other place of detention.
designated and there can be no hiatus of time between the clay
on which the sentence is p;·onounced, and the time when the
prisoner begins to serve the sentence so imposed by the court.
He is detained by the officer and restramecl of his liberty because of the sentence pronounced against him. Such detention
and restraint is an imprisonment under the sentence pronounced
by the court and must therefore be reckoned as time served by
the prisoner.
Second.- Upon the second question there is a sharp conflict
of the authorities. Nearly all of the cases, however, arose under
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statutes permitting a conditional pardon, which, it may be said,
differs materially from a parole authorized by chapter 93 of the
acts of the Twenty-ninth General Assembly.
Section

2

of that act provides:

"If it shall be determined by said district court or jucige,
that such person is addicted to dipsomania. inebriety, or to
the excessive use of narcotics, he or she shall be committed
to the hospital for inebriates, as may be established by the
board of control. as above provided for. The term of detention shall be for the first commitment not less than one,
nor more than three years; and for the second commitment,
not less than two, nor more than five years. The governor
shall parcle a patient on conditions named in the following
section."
Section 3 sets forth the terms and conditions upon which a
parole shall be granted. and then provides:
"And if at any time the patient on parole, for any reason
fails to make the above report, the sheriff of the county
wherein such patient resides shall without further writ or
warrant, return said patient at once to the hospital from
which he cr she has been paroled on receiving notice of
such failure from the clerk of the district court of the
county wherein the patient resides. or any three reputable
citizens thereof. And the patient so returned shall be detained and treated during the full term of his commitment."
The parole granted by the governor under the provisions of
this act does not relieve the person convicted thereunder of the
sentence pronounced by the judge of the district court. He is
still a prisoner under the sentence of commitment. who, under
the authority of the law and the parole granted by the governor,
is permitted to go beyond the confines of the hospital to which
he has lx:en committed. All of the consequences of the judgment and sentence impoEed hy the ccurt are upon him. except
that he has leave of absence from such hospital. He is required
to report to the governor on the first day of every month during
the parole, which report must be inquired into and approved as
correct by the clerk of the district court of the county where
he resides. He is required to furnish such clerk with satisfactory evidence of his sobriety and good habits. If he fails
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in the performance of any of the conditions of the parole, he
may be summarily arrested by the sheriff of the county without
a warrant ancl returned to the hospital to which he was committee\. He is in the full sense of the term a prisoner serving
his sentence, who is, by reason of his good conduct, not kept in
clcse confinement but permitted to go beyond the walls or
grounds of the institution to \vhich he is sentenced. The purpose of the parole is to benefit the patient and to aiel his recovery
from the disease of which he is suffering. It is a method fixed
by the legislature for r.estoring the patient to health.
It was undoubtedly the intention of the legislature in enacting
the chapter referred to, to provide that the governor should
grant to such a patient the liberty of going away from the institution to which he was committed during the term of his sen,tence, and to remain away from the same sc long as he did not
violate the terms of his parole, and at the same time to be sulr
ject to the senteqce imposed by the court.
The wisdom of this provision is obvious.
Under this constmction of the statute and the rules of law
governing questions of this character, I am of the opinion that
where a patient, who has been committed under the provision
of chapter 93 of the acts of the Twenty-ninth General Assembly,
is returned to the hospital for a violation of the conditions of
his parole, he must be discharged at the end of the term fixed
by the criginal order of commitment, ancl that he can not be
detained in the hospital for a longer period including the time
of his parole than that for which he was committed by the judge
of the district court.
As supporting the view which I have taken of this question
I call attention to Woodwwrd v. Mrurdock, I24 Incl., 439, and
Fuller v. State) I22 Ala., 32.
Respectfully submitted,
CHAS. \V. M'ULLAN,
Attorney-General.
August I I, 1903.
To THE HoN. JoHN CowNIE,
Chairman Board of Control of State Institutions.
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public elective office can only
be filled by a qualified elector, and a minor is not
eligible thereto.

MINOR-PUBLIC OFFICE-A

SIR-Complying with your verbal request for an opinion as
to whether a minor is eligible to be elected to the office of county
superintendent, I submit the following:
Section I of article II. of the constitution of the state provides:
"Every male citizen of the United States of the age of
twenty-one years who shall have been a resident of th~s
state six months next preceding the election, and of the
county in which he claims his vote sixty days, shall be entitled to vote at all ,elections which are now or hereafter
may be authorized by law."
In the case of the Statte v. V,atn Beek, 87 Iowa, 569, the supreme court of this state, in passing upon the question of the
right of an alien to hold office under the constitutional provision, said :
"Our first inquiry is, whether an alien can hold the office
of sheriff under the laws of Iowa. There is no provision
in our constitution or statute upon that subject, yet it is
certainly a fundamental principle of our government that
none but qualified electors can hold an elective office unless
otherwise specially provided. This precise question was
passed upon in State v. Smith, 14 \Vis., 497· Smith, an
alien, who had been elected, was holding the office of sheriff without being naturalized. In speaking of our form
of government the court says: 'As to all such governments it is an acknowledged principle which lies at the very
foundation, and the enforcement of which needs neither
aiel of statutory nor constitutional enactments or restrictions, that the government is instituted by the citizens for
their liberty and protection, and that it is to be administered, and its powers and functions exercised, only by them
and through their agents.' After reasoning with marked
ability upon the question the court said in conclusion: 'We
entertain no doubt, upon the facts stated in the complaint,
that the defendant was ineligible.' "
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Under the principles announced by the court, it is clear that
a minor is ineligible to the office of county superintendent. The
office is an elective one, and can only l:e filled by a qualified
elector, unless there is a statutory provision to the contrary.
There is no provision of our statute which permits an infant
to hold an elective office in this state. He is not a qualified
elector, and therefore. clearly ineligible.
Respectfully submitted.
C~IAS. \V . .:\Im.u.x.
Attomey-General.
September I I, ISJOJ.
To HoN. R. C. BARRJ~TT,
Superintendent of Public Instruction.

TAXATION--PuBLIC HIGHWAY~BRIDGE--APPROACH-A

continuous embankment or trestle necessary for ac<:ess to
a bridge is a part of the bridg8 and should be assessed
by the assessor of the local taxing district in which it
is situated, and not by the executive council.

DEAR SIR~Ccmplying

with the request of the executive
council, as communicated by you, for an opinion as to whether
the easterly approach of the bridge across the Missouri river at
Sioux City, lO\va, should be assessed by the executive council
as a part cf the railway which passes over the bridge, or be
assessed by the local authorities as a part of the bridge, I submit the following:
Since the reference of this matter to me about a year ago, evidence as to the physical construction of the easterly approach oi
this bridge, and of its length and height, has been submitted to
me by the railway company. I find from such evidence that the
bridge across the Missouri river at the point named is sixty feet
above the ordinary water level, and that the approach by which
such bridge is reached is constructed of an embankment ancl
trestle work beginning at the center of Leach street in Sioux
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City, and extending to the main structure of the bridge. The
length of this approach is eighty-six one-hundredths ( .86) of a
mile, and in that distance it rises from the level of the railway
track to a height of sixty feet, and is the approach by which the
main structure of the bridge across the river is reached from the
easterly side.
It is universally held by the courts of this country that a contiguous embankment or trestle necessary to access to a bridge is
a part of the bridge, and this rule has been adopted by the courts
of this state. It .is true that the question as to what constitutes
a bridge is one of fact rather than law; but when the facts establish that an approach, constructed either of an earth embankment or frame trestle work, is necessary to access to the bridg.e,
f·Uch approach has always been held a part of the bridge itself ..
The evidence in this matter clearly establishes that the emLankment which begins at the center of Leach street in the city
of Sioux City, and extends from that point to the main structure
of the bridge (a distance of .86 of a mile, and which within
that distance rises to a height of sixty feet), is an approach
necessary to access to the bridge; and being an approach of that
character, it must be held to be a part of the bridge and not a
part of the raihvay.
This approach being a part of the bridge and not a part of tht:
railway, should, in my opinion, be assessed by the local assessor
of the district in which it is situated. ancl not by the executive
council.
Respectfully submitted,
CHAS.

W.

MuLLAN,

Attomcy-General.
Des ::\1oines, Iowa, October

22,

1903.

To MR. A. H. DAvisoN,
S ccrctary Exc.cu fi7./C C ou neil.
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J1JxTRADITION-FUGITIVE FROM JusTICE-Where n. person
leaves a state in the ordinary course of his affairs, without any knowledge that· he has committed a crime
against its laws, and lives for a long number of years
in other states of the Union without any attempt of
concealment, he ceases to be a fugitive from justice,
although such a status may have attached to him when
he left the state whose laws are claimed to have
been viola.ted.
SIR~I beg to acknowledge the receipt of your communication of the 12th inst., containing a request that I examine the
requisition made by the governor of Kentucky for the extradition of J. D. \Vurtsbaugh. together \vith the eYidence attached
to the requisition, and advise you as governor of the state
whether in my opinion such requisition should be honored and
Wurtsbaugh returned to the state of Kentucky for trial for the
offense claimed to have been committed in that state. In response to such r,equest I beg to submit the following opinion:
The facts in the case, as disclosed by the undisputed evidence,
are these:
On the 27th day of Februa,ry, 1884, \Vurtsbaugh was married to one Stella A. Rmdand in the state of Oregon, where he
then resided. It appears that \Vurtsbaugh ancl his wife lived
together but a short time after this marriage. Soon after their
separation his wife began an action for a, divorce in the circuit
court of Oregon and a decree was entered in the case on tht; 22d
clay of April, 1885. After the separation of \Vurtsbaugh from
his wife he left the state of Oregon ancl went to the town of
Columbia City in Indiana. \Yhere he engaged in the practice of
law. \Vhile there he \Yas informed by a letter written to him
by a friend \Yho resided in Lane county, Oregon. that his wife
had obtained a divorce from him.
I think the evidence fairly shows that he believed this information to be true. as he knew the action was pending against
him, and, as he made no defense, had r,eason to belien that the
court would render a decree of cliYorce in fewer of his wife when
~he cause was heard.
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After receiving this information and on the I st day of April,
1885, and twenty-one da,ys before the decree of divorce was
rendered in the case brought by his wife in the Oregon court,
he went to the city of Owensboro, Ky., for the purpose of
marrying one Terressa E. Jones. He and T'erressa E. Jones were
married on the evening cf the Ist day of April. 1885, and the next
morning they left the state of Kentucky together as husband
and wife and went to the town of Columbia City, Ind., where
they lived together for several years. They then separated and
\V"urtsbaugh began an action for a divorce, his wife filed a cross
petition in the same action upon which a divorce was granted
to her by the court. After this· divorce was granted, \Vurtsbaugh continued to live in Columbia City, Ind., until August,
1893, when he left Indiana, went to the state of Nebraska, and
came from Nebraska to Iowa in 1897, where he has smce
resided.
Under these facts two questions arise, both of which must
be determined in the affirmative before a requisition for a return
of \Vurtsbaugh to Kentucky should be honored.
First-Did Wurtsbaugh in mrarying the prosecutrix Terressa E. Jones commit a crime against the laws of the state of
Kentucky?
Second- If he did commit a crime against the laws of the
state of Kentucky by such marriage, is· he now a fugitive from
justice within the meaning of the federal constitution?
I think it may be: fairly said that at the time \Vurtsbaugh
married Terressa E. Jones of Owensboro, Ky., be lelieved that
his Oregon \vif.e had obtained a divorce from him and that he
was free to marry, and that he did not knowingly or intentionally commit the offense of bigamy. \Vhile it has been held in
some of the states that if a man or woman marries, honestly
believing that a former wife or husband hac! been legally divorced, and that no impediment existed to a second marriage,
the person so marrying can not be convicted of the crinue of
bigamy, for the reason that the intent to commit such crime is
wholly lacking. This, ho\vever, is not the Ia\\' of the state of
Kentucky, as it has been held by the supreme court of that state
that the intent is not necessary to the commissinn of the offense;
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and under the decisions of that state \Vurtsbaugh was guilty of
the crime of bigamy when he married Terressa Jones, ·as he then
had another wife living from whom he had not been divorced.
Is \Vurtsbaugh now a fugitive from justice?
The federal constitution provides :

" * * * a person, charged in any state with
treason, felony or other crime, who ~hall flee from justice
and te found in another state, shall. on dema11d of the executive authority of the state from which he fled, be delivered
up to be removed to the state having jurisdiction of the
. "
cnme.
\Vhether a person charged \vith a crime who is found in another state than that in which the charge is made is a fugitive
from justice. is a question of fact rather than a question of law.
The undisputed evidence submitted in this case shows that
\Vurtsbaugh believed he had the legal right to marry Terr.essa
Jones, and did not know that he was committing any offense
under the laws of Kentucky at the time of such marriage. That
immediately after the marriage he returned with the woman
whom he married to the state of Indiana ;mcler the l;elief that
she was his legal and lawful wife, and continued to live with
her under such belief for a number of years. His departure
from the state of Kentucky was strictly in accord v.-ith the ordinary course of his affairs, and the fact that he had violated the
laws of that state in marrying the prosecutrix had nothing to
do with his leaving the state, as he then had no knowledge that
he had committed an offense against its laws.
Eighteen years have elapsed since the time of that marriag-e
and his departure from the state of Kentucky. During all or
nearly all, of that time the prosecutrix has known his whereabouts, and it is only after he has failed to pay a judgment
which she obtained against him in the courts of this state that
she now asks to have him delivered up to the authorities of
Kentucky to be tried for the offense of bigamy.
In Roberts 'L'. Reilly, I r6 U. S., 97, it is said by Justice
Matthews:
"To be a fugitive from justice in the sense of the act of
congress regulating the subject under consideration, it is

REPORT OF THE ATTORNEY-GENERAL.

229

not necessary that the party charged should have left the
state in which the crime is alleged to have been committed,
after an indictment found, or for the purpose of avoiding
a prosecution anticipated or begun, but simply that having
within a state committed that which by its Jaws constitutes
a crime, when he is sought to be subjected to its criminal
process to answer for his offense, he has left its jurisdiction and is found within the territory of another."
When this statement of the law is applied to the facts in the
case in which the statement occurs, it will be found that it was
announced by Mr. Justice Matthews where the person sought
to be extradited had knowingly committed a crime in the state
of New York and was afterward found in the state of Georgia.
The question of the knowledge of the commission of an offense,
or the intention to commit an offense by the person sought to
~ extradited did not arise in the case, and what is said by the
learned judge can only be held as applicable to a case resting upon
facts similar to those in Roberts v. Reilly. This doctrine has
not been applied to cases where a person, without intent to do
so, commits a crime against the laws of a state while temporarily
sojourning therein, and then, without knowing that he has committed a crime, departs from such state for his ordinary and
permanent residence.
In a case which came before Governor Fairchild of Maine
he said:
"vVhere a person who committed a crime in a state where
he was temporarily sojourning departed from it for his
ordinary and permanent residence in Pennsylvadia, the
attorney-general of the latter state advised the governor
thereof that the person could not be considered a fugitive
from justice under the constitution and act of congress."
And in the same case it is further said by that governor:
"Now what will constitute a fleeing within the meaning
of the constitution? Making the charge in one state and
finding the accused in another will not. I am clearly of the
opinion that where one is conscious of having committed
treason, felony or other crime in one state, and leaves that
state knowing that by remaining he is subject to prosectttion, a sufficient time not having elapsed or other circum·
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stances occurred to remove all reasonable apprehension of
a prosecution, he may fairly be regarded as a fugitive from
justice within the meaning of the fourth article of the constitution."
In the Matter of Adams, the superior court of New York
City said:
"If a man within a state secretly commits a crime and
suddenly departs, the crime not being clisccwerecl till months
after his departure, though he may haYe left for purposes
other than fleeing from the justice of the state against
which he offended; yet he surely might be treated and proceeded against as a fugitive from justice. The consciousness of his having committed the crime, of his being amenable to the laws of the state against which he offended.
might and would probably be regarded as the motive for
going out of its limits, and form a legitimate basis for an
executive requisition and surrender."

All of the adjudicated cases apparently take into consideration the fact that the person sought to be extradited has knowingly committed a crime against the laws of the state to \Yhich
he is sought to be returned, as one of the elements inducing such
person to depart from the state where the offense is claimed to
have been committed and to find an asylum in another. The
knowledge of the person charged with the crime that he has
actually committed an offense against the laws of the state seeking his return, is an element which must be considered by the
courts in determining whether he left the state, whose laws have .
been violated, for the purpose of escaping punishment for the
offense which he had knowingly committed.
It is difficult to conceive how a person who is temporarily
sojourning within a sister state, and who ignorantly and tmiritentionally violates a law of that state and then, without knowing that he has committed any offense against its la\YS and in
the ordinary course of the affairs of his life, departs to his home
in another state, can become a fugitive from justice.
But without basing the conclusion which I have reached
wholly upon this proposition, there is another fact involved
which to my mind is conclusive, and that is the length of time
which has elapsed since the offense was committed.
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It may be possible, if an application had been made within
a reasonable time after \Vurtsbaugh left the state of Kentucky
to have .him returned there to be tried for the crime of bigamy,
that such request, if made upon the executive of the state where
he then was, should have been honored, and that he should have
been delivered to an agent of that state for return and trial;
but it is now more than eighteen years since the alleged offense
was committed. During all of that time, as has been suggested,
his whereabouts was known to the prosecutrix and no attempt
was made to have him returned to the state of Kentucky.
\Vhere a man leaves a state in the ordinary course of his
affairs, without any knowledge that he has committed a crime
against its laws, and lives for a third of a lifetime in other states
of the Union without any attempt of concealment, there certainly must come a time when he ceases to be a fugitive from
just:ce, although such a status may have attached to him when
he left the state whose laws are claimed to have been violated.
In a case of this character which came before Governor Cullom of Illinois in 1878. certain persons \Yere sought to be
returned to the state of Pennsylvania for the commission of an
offense against the laws of that state. The evidence submitted
showed that such persons \Yere residents of the state of Pennsylvania at the time of the alleged offense, and that soon thereafter, and without any attempt to conceal their destination, they
came to Illinois and took up their residence at Springfield in
that state, where they lived for a period of twelve years. That
during this period of time there was intercourse by correspondence and othenvise between the persons charged with the commission of the crime and their families and other persons residing at the place where the crime was charged to have been committed. There was no attempt on the part of the persons sought
to be returned to the state of Pennsylvania to ccnceal their place
of residence, and no attempt was made to have them arrested or
returned to the state of Pennsylvania for trial until they had
lived in the state of Illinois for twelve years.
"Cncler these facts it was held by Governor Cullom that,
although the persons for whom the extradition \Yas asked were
fugitives from justice at the time they left the state cf PenP-
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sylvania, the fact that no attempt \vas made by the authorities
of that state to have them arrested and returned there for trial
for a period of twelve years, during which time they had been
citizens of the state of Illinois, must be held as conclusive that
the status of fugitives from justice \vhich attached to them when
they left the state of Pennsylvania, had ceased to exist, and that
they could not be so considered under the provisions of the constitution.
Tlhis decision of Governor Cullom certainly recommends
itself to the common sense of everyone who has given cases of
this character any thought.
It is unreasonable that the status of a fugitive frot~1 justice
when once attached to a person for an offense less than murcle:·
should continue during his natural life, and particularly so
\vhere the person charged did not know that he was guilty of
the commission of a crime. If he lives the life of an upright
and honest citizen in the state to which he goes, there certainly
will come a time when he must be treated as such by the authorities of the state of which he is a resident. Governor Cullom
has said that twelve years is suf-ficient to remove the status of
a fugitive from justice in Illinois, and it certainly seems to me
that eighteen years is sufficient to remove such status \Yithir.
the state of Iowa .
It is repugnant to every seqse of justice to say that where a
person leaves a state in the ordinary course of his affairs without any attempt of concealment, and for eighteen years lives an
upright life, he may then be arrested and returned to the state
where the crime is claimed to have been committed eighteen
years before, to be put on trial for that offense, unless he is
charged with murder or treason.
This view, as it appears to me, is based upon the soundest
principles of public policy; that is, if the authorities of a sister
state desire the arrest and return of a fugitive from justice, the
application therefor must be made within a reasonable time
under all of the circumstances of the case after the commission
of the offense. The request now made by the governor of Kentucky for the arrest and return of ]. D. \Vurtsbaugh for an
offense charged to have been committed more than eighteen
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years ago in that state, does not fall within this rule. If the
authorities of Kentucky desired to try Mr. \1\Turtsbaugh for the
offense of bigamy, an application for his return to that state
should have been made with reasonable promptness after the
offense was committed.
Under all of the circumstances of this case I am of the opinion that Wurtsbaugh can not now be held to be a fugitive from
justice under the provisions of the federal constitut:on. If that
status ever attached to him for a violation of the laws of the
state of Kentucky, it has now ceased to exist because of the
length of time which has elapsed since the commission of the
offense charged.
The request of the governor of Kentucky should not, therefore, in my opinion, be complied with, and vVurtsbaugh should
not be arrested and returned to that state to answer the charge·
preferred against him.
Respectfully submitted,
CHAS.

w.

M'ULLAN,

Attorney-General.
October 26, I903.
To

THE

A. B. CuMMINS,
Governor of Iowa.

HoNORABLE

INSURANCE~.FoREIGN

LIFE INSURANCE CoMPANIEs~RJGHT
TO TRANSACT BusiNESS IN THE STATE--Any foreign
insurance company or other foreign corporation may
legally invest its money in Iowa securities and purchase, hold and deal in. the same, although it has not
filed a certified copy of its articles of incorporation
with the secretary of state, nor paid the incorporation
fee required by statute, nor received a permit to transact business within the state.

SIR-Sometime ago the question as to whether foreign life
"insurance companies desiring to transact business within the
state of Iowa were compelled under the statute to file certified
copies of their articles of incorporation with the secretary of
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state and obtain a permit from him before transacting- any business within the state, came to me in an informal way and without a written rcque~t from any dq;artment of the state for an
opinion thereon. Since that time circumstances have arisen
which make it desirable that the question should be determined
so far at least as the rig-ht of such foreig-n corporations to purchase notes, bends, mortg-ag-es and other securities within the
state is concerned.
I have recently received from the Honorable Secretary of the
Treasury of the United States a letter asking- that [ determine
the question so that foreig-n life insurance companies desiring
to invest their funds in Iowa securities may know whether they
can leg-ally do so or not. [ therefore submit the folhndng
opmwn:
Section r637 of the code provides:
"Any corporation for pecuniary profit ether than for
carrying on mercantile or manufacturing business. org-anized under the laws of another state or of any territory of
the United States, or of any foreign country, which has
transacted business in the state of Iowa since the first d2.y
of September, r886, or desires hereafter to transact business in this state, and which has not a permit to clo such
business, shall file with the secretary of state a certified
copy of its articles of incorporation duly attested, accompanied by a resolution of its board of directors or stockholders authorizing the filing thereof, and also authorizing
service of process to be made upon any of its officers or
agents in this state engaged in transacting its business. ancl
requesting the issuance to such corporation of a permit to
transact business in this state; said application to contain
a stipulation that such permit shall be subject to the provisions of this chapter."
The section also provides that before such permit is issued,
the corporation shall pay to the secretary of state the same fee
required for the organization of corporations in this state, and
upon the filing of such application and the payment of the fee
fixed by law, the secretary of state shall issue a permit to the
corporation authorizing it to conduct and carry on its business
within this state. The closing provision of this section is as
follows:

233

REPORT OF THE ATTORNEY-GENERAL

"Nothing in this section shaii be construed to prevent
any foreign corporation from buying, selling and otherwise dealing in notes, bonds, mortgages and other securities."
Two questions arise under this section of the

~tatute-

( I) Do the provisions of the section requiring all foreign
corporations, other than those organized for the purpose of
carrying on mercantile and manufacturing business, to file certified copies of their articles of incorporation with the secretary
of state, and to pay the incorporation fee fixed by statute before
they are permitted to transact business within the state of Iowa,
apply to foreign life insurance companies?
( 2) Does the provision of the section above quoted, which
permits foreign corporations to buy, sell and otherwise deal i.n
notes, bonds, mortgages ancl other securities, permit foreign
life insurance companies \vhich have not filed certified copies of
their articles of incorporation with the secretary of state, or
paid the incorporation fee fixed by statute, to buy, sell and deal
in the class of securities named within the state of Iowa?
It is unnecessary at this time to determine the first question
which arises under this statute, and, for reasons which appear
to me sufficient, I shall for the present refrain frcm expressing
any opinion in relation thereto.
The second question must be determined by the construction
given the last clause cf the section of the statute referred to.
This provision of the statute is as broad as language can make
it. It provides that nothing in the section referred to shall be
construed to prevent any foreign corporation from buying, selling and otherwise dealing in the class of securities named. The
purpose of this provision was to permit any foreign corporation
to legally invest its money in Iowa securities, and to purchase,
hold and deal in such securities althoug~ it had not filed a certified copy of its articles of incorporation with the secretary of
state, nor paid the incorporation fee required by statute, nor
received a permit to transact business within the state.
Foreign life insurance companies are corporations which
clearly fall \vithin the class named in this provision of the statute, and under such provision it is not necessary that they should
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file certified copies of their articles of incorporation in the office
of the secretary of state, or pay the incorporation fee fixed by
statute, before they are permitted to invest their money in the
class of securities referred ,to, and to buy, sell and deal in the
same as they may see fit. The right to do so is clearly given
them by statute, and does not depend upon a permit issued by
the secretary of state authorizing them to transact business
therein.
The right to buy, sell and deal in the class of securities named
within the state of Iowa carries with it the absolute right to
enforce. payment of any notes, bonds, mortgages or other securities owned and held by foreign life insurance companies,
and to purchase, and hold under foreclosure or judgment sale
any property, real or personal, upon which such notes, bonds,
mortgages and other securities are, or may become, a lien.
As to the power to enforce payment of such securities, and
to purchase and hold any property upon which the same may
be a lien, a foreign corporation has, under the statute referred
to, the same right as a citizen of this state. No other cons tnt\·
tion can be placed upon the provisions of the statute quoted,
and under those provisions it is clear that foreign life insurance
companies have the right to buy, sell and otherwise deal in
notes, bonds, mortgages and other securities of like character
within the state of Iowa, and to enforce payment thereof, without filing certified copies of their articles of incorporation with
the secretary of state. or paying to 'him the incorporation fee
fixed by law.
Respectfully submitted,
CnAS.

vV.

MULLAN,

A ttorney~General.
Des Moines. November

20, 1903.

To HoN. B. F. CARROLL,
Auditor of Sta,tc.
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TowNs-The city council of a city of the secorid
class has no power to confer upon an individual the
powers which are ordinarily exercised by the board of
public works in a city of the first class, and an ordinance by which such powers are attempted to be conferred is in valid.

CITIES AND

DEAR SIR-I beg to acknmyledge the receipt of your
esteemed favor of the sth inst., in which you again request
my opinion as to the validity of the resolution adoptep by the
city council of Webster City authorizing the appointment of
a general superintendent who shall have the supervision of
all public works within ancl for the city, including electric
light plant, waterworks, steam heating, ?treets and alleys
and all public improvements operated and owned by the city,
with the power to purchase all supplies under the supervision
of the purchasing committee, and providing that all employes
of the city, except the police force, shall be under the orders
and subordinate to such general superintendent.
On the 8th of October I wrote a letter to the mayor of \Vebster City in which I stated that I could see no reason why the
city council should not delegate administrative powers to a
superintendent of the electric light plant, waterworks and
other properties of that character. At that t:ime I clid not
understand that my opinion as to the validity of the resolution
was desired upcn the other questions which arise under its
provisiOns. Complying \Yith ycur request, I now submit an
op:nion as to the validity of the various provisions contained
in the resolution.
First-There can be no objection to the city council appointing a general superintendent of electric light plant, waterworks and steam heating plant, who shall have charge of the
operation of the same. Such an act by the city council is eminently proper and "·:thin the po,yer of that body. The provisions of the re~olution which give to such a superintendent
the entire charge of the streets, alleys ancl public improvements
of the city, and the power to purchase all supplies, and make
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all employes of the city, except the police force, subject to his
orders and subordinate to him, are clearly in excess of the
powers which may be delegated to an individual by the city
council of a city of the second class. Section 6 5 I provides:
"In cities of the first class the council at the first meeting after the biennial election shall appoint a clerk, a physician, a street commissioner, and when deemed necessary
a wharf master. If there is a board of public works such
board shall appoint the street commissioner. In cities of
the second class the council shall appoint a clerk and such
other of the above named officers as are necessary. * * * .,
No authority is given by this section to appoint a superintendent of streets, alleys, public works and public improvements by the city council, and unless a street commissioner is
appointed under the provisions of the section referred to,· the
supervision of the streets, alleys and public grounds of the city
must be performed by the city council itself, through its
appropriate committee.
It is said by Mr. Dillon in his work upon Municipal Corporations:
"The principle is a plain one, that the public powers or
trusts devolved by law or charter upon the council or governing body, to be exercised by it when and in such manner as it shall judge best, can not be delegated to others."

b£

This statement
the law by Mr. Dillon is in harmony with
the provisions of section 668 of the code, which provides :
"All legislative and other powers granted to cities and
towns shall be exercised by the councils, except those conferred upon some· officer by law or ordinance."
The law makes no provision for the appointment of a superintendent of streets, alleys, public works and public improvements in a city of the second class, and it is beyond the power
of the city council to create such an office, to appoint an mcumbent thereof, cr to define the duties of a person so
appointed.

Second-It is equally heyot1d the power of the city council
of a city of the second class to elect or appoint any officer,
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office is not created by statute, to whom all of the
employes of the city, except the police force, are made subordinate.
Section 6 5 I of the code provides for the appointment of a
city clerk and a physician and street commissioner when deemecl
necessary. Such officers, wheri appointed by the city council.
haY·e independent duties to perform, as fixed by the statute and
by the ordinances of the city, and can not be made subordinate
to a superintendent of public works appointed without authority of statute and under a resolution of the city council.
It may also be suggested that the powers attempted to be
given to the general superintendent by the resolution, approach very nearly to those conferred upon a board of public
works in a city of the first class; and that the powers which
may be conferred upon a board of public \Yorks in a city of
the first class are distinctly withheld by statute from a city
of the second class.
It necessarily follows that any act or resolution of a city
council of a city of the second class, by which the powers exercised by a board of public works in a city of the first class are
sought to be conferred upon an individual, is inoperatiye and
invalid.
Under these principles of la,v I think it must be held that
the provisions of the resolution. so far as they attempt to give
to such general superintendent the supervision of all public
works, public improvements, streets and alleys \Yith:n the city,
and to make all of the employes of the city, except the police
force, subordinate to him, are invalid.
In so holding I do not mean to be understood that the city
council has not the power to, employ a superintendent of
an electric· lig-ht plant, waterworks or steam heating
plant, and to make all of the employes in such plants subject
to the direction and control of such superintendent; nor do I
mean to be understood as ~aying that it is not within the
power cf the city council to employ ct general super~ntendent
of any public improvement, which has been determined upon
l:y the council, and to giye to such superintendent the g-eneral
supervision of the completion of such public \YOrk. The dis-
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tinction is that in the one case there is an attempt upon the
part of the city council to delegate its discretionary power to
an individual who is designated as a general superintendent.
and in the other a general superintendent is employed simply to
perform the ministerial duties which devolve upon the city
council.
Respectfully submitted,

\V. MFLT~AN,
Attomcy-Gcneral.

CHAS.

Des Moines, November 24, 1903.
To HoN. GEoRGE F. TucKER, \Vebster City, Iowa.

INSURANCE-An association organized for benevolent purposes and composed wholly of members of one occupation may, by complying with the provisions of
chapter 7 of title IX of the code, place itself under the
supervision of the insurance department of the state 1
and when it does so must comply with all the provisions of such department.
SIR-Complying with your request of September roth for
an opmwnFirst-\Vhether the Iowa State Traveling Men's Association is such an association as. under the provisions of section 1798 of the code, is not amenable to the provisions and
requirements of chapter 7 of title IX of the code.
Second-Should such association be desirous of placing
itself under the supervision of the insurance department
of the state and making annual reports thereto, is there
any legal objection to its doing so?

Third-Is its organization such that it may properly
be classified as an assessment accident association within.
the meaning and definition of chapter 7 of title IX of the
code?
Fourth-If so, are its articles of incorporation, bylaws and certificate of membership m harmony \Yith the
provisions of said chapter?

REPORT OF THE ATTORNEY-GENERAL.

241

I beg to submit the follmving:

First- The association referred to falls within the provisions of section 1798 of the code, as it is an association orga'1ized solely for benevolent purposes and composed wholly of
members of one occupation.

Second- Section

I

798 provides :

"But any such society may, by complying with the provisions hereof (chapter 7. title IX), become entitled to
all the privileges thereof. in which event it may be ame~
able to the provisions of this chapter so far as they are
applicable."
This provision of the statute undoubtedly gives the Iowa
State Traveling Men's Association the right, by complying
with the provisions of chapter 7 of title IX of the code, to
place itself under the supervision of the insurance department
of the office of the auditor of state and make annual reports
thereto; but it must comply with the provisions of such chapter before the insurance department of the office of the auditor
of state can exercise supervision over it or receive its annual reports under the provisions of that cl'apter. If it desires to avail itself of the privileges given by chapter 7 of title IX, it must comply with the conditions and provisions of section 1787 thereof.
vVhen it does so, it then becomes an assessment insurance association, as defined by section r 784, as amended by the acts of
the T\venty-eighth General Assembly. If it desires to do this,
article 2 of its articles of incorporation should be amended by
adding a clause thereto setting forth that it is organized for
the purpose of conducting an insurance business under the provisions of chapter 7 cf title IX of the code, as amended by the
acts of the Twenty-eighth General Assembly.
'lihird-I think in its present form of organization it can
not properly be classified as an assessment accident association
within the meaning of the provisions of chapter 7 of title IX,
ancl that its articles of incorporation should ])e amended as suggested and that its certificate of membership should be made
to ccmply with the requirements of the insurance department
lfi
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of the auditor's office m relation to assessment accident msurance associations.
Respectfully submitted,
CnAs.

vV.

l\1'uLLAN,

A tt orney-Gcncral.

December

2,

1903.

To HoN. B. F. CARROLL,

Auditor of State.

BANKs-lNVEi:lTMENT oF FuNDs-Savings banks, organized
under the statutes of this state, are prohibited from
investing their funds in the shares of stock of other
banks or loan and trust companies.
SIR-Complying with your request for an opinion as to the
right of a savings bank organized. under the statutes of this
state to invest its funds in the capital stock of another bank or
trust company and carry such stock among its assets in an
amount not exceeding .ten per cent of its capital, I submit the
following:
Section rSso of the code specifies the kind and character of
securities in which the funds and capital of savings banks in
this state may be invested, the first provision of that section
being as follows:
"Each savings bank shall invest its funds or capital and
all moneys deposited therein and all its gains and profits
only as follows:"
Subdivision 5 of the section provides:

"It may discount, purchase, sell and make loans upon
commercial paper, notes, bills of exchange, drafts or any
other personal or public security, but shall nor purchase,
hold or make loans upon the shares of its capital stock."
The question whether this provision permits savings banks
to invest in the stock of other banks arose in the office of the auditor of state in September,' r899, and an opinion was then requested of the attorney-general upon the question.
:Mr. Milton Remley, then attorney-general of the state, was
of the opinion tl~1.t the provision of the statute quoted did not
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authorize savings banks to purchase or invest their funds in the
stock of another. bank, and in his opinion upon the question it
1s said:
"You will notice that the purchase of stock by a sa vings bank, either of another bank or another corporation,
is not one of the investments which the statute authorizes; hence such investments are prohibited by law. The
prohibition is a wise one. A savings bank by investing its
funds in the stock of a national bank or other bank in case
of the Insolvency of such bank may be made liable on the
stock owned by the savings bank, and in case of the failure of such national bank or other corporation the savings
bank might be carried down with it. I do not think there is
any question in regard to savings banks being prohibited
from thus investing their funds, nor can there be any reasonable doubt as to the wisdom of the law."
It may be urged with some force that the phrase, "other personal or public security," in a broad sense includes the stock o£
other banks, as such stock is a security of a personal character as
distinguished from real property; but I am clearly of the opinion
that the phrase was not used by the legiislaltu:re in the sense
which includes all securities vvhich are of a personal nature.
Tihe sense in which the word "personal" is used in the statute
rderred to, was intended to describe securities containing
a personal obligation, and as to which a personal liability exists.
Shares of bank or other corporate stock do not come within
this interpretation of the provision of the statute, and in my
opinion it was not the intention of the legislature to permit the
funds of savings banks to be invested in that class of securities.
An investigation of the question leads me to the same conclusion reached by Mlr. Remley, and I concur in his opinion in
holding that savings banks organized under the statutes of this
state are prohibited from investing their funds in the shares of
stock of other banks or loan and trust companies.
Respectfully submitted,
CHAs. vv. MuLLAN,
Attorney-General.
December 3, 1903.
To HoN. B. F. CARROLL,
Auditor of State.
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HISTORICAL DEPARTMENT-SUPPLIEs-The historical department is entitled to draw from the executive council postage, stationery and other supplies required for
the transaction of the business of the department,
when authorized by the board of trustees of the state
library and historical department.
SIRs-Complying with your request communicated to me by
your secretary, Mr. A. H. Davison, for an opinion whether
the Historical Department since its consolidation with the State
Library is entitled to draw supplies from the executive council,
or whether the same should be furnished by the library, or being
a part of the library the library only is entitled to draw supplies,
I submit the following:
Section 288o of the code provides :
"The curator (of the Historical Department) shall be
paid an annual salary of twelve hundred dollars and allowed
such assistants, postage, stationery and incidental expenses
as the trustees may authorize."
Under this provision of the statute, and prior to the passage
of chapter 144 of the acts of the T\venty-eighth General Assembly, the Historical Department was entitled to draw supplies
from the executive council under authority given by the trustees
and such right now exists, unless it is taken away from the department by a subsequent act of the legislature.
On the first clay of January, 1901, the board of trustees of
the Iowa State Library and the board of trustees of the Historical Department were, by an act of the Twenty-eighth General
Assembly, which became a law on the 13th clay of M'arch, 1900,
consolidated and ceased to exist as indepneclent boards. The
same act provides for the consolidation of the miscellaneous
portions of the ImYa State Library, or so much thereof as may
be regarded by the board as advisable, with the Historical Department, am! vests the control and management of the business
and affairs of that department in the consolidated board.
The annual appropriation for the support of the Historical
Department, provided for by section 2879 of the code, is re-

REPORT OF THE ATTORNEY-GENERAL.

245

pealed, and the annual salary of the curator is increased from
twelve hundred to sixteen hundred dollars. • In lieu of the appropriation made to the Historical Department by section 2879
of the code, an annual appropriation of ten thousand dollars i~
made by the act of the Twenty-eighth General Assembly for the
use of the State Library and Historical Department to be expended under the direction of the consolidated board of trustees.
The act does not, however, abridge the powers of the Historical
Department, and the duties, responsibilities and powers of its
board of trustees as the same existed prior to the consolidation
are expressly imposed and conferr.ed upon the consolidated
board.
The provisions of section 288o of the code are not repealed
or amended, except to increase the annual salary of the curator.
The other provisions of that section, giving the Historical Department the right "vhen authorized by the trustees to draw
postage. stationery and other supplies from the executive council, remain in force. The power to authorize the Historical
Department to draw supplies from the executive council under
the provisions of the section quoted, is expressly conferred upon
the consolidated board by the act of the T\venty-eighth General
Alssembly.
Under these provisions of the statute, I am of the opinion that
the Historical Department is entitled to draw from the executive council the postage, stationery and other supplies required
for the transaction of the business of that department, when so
authorized by the board of tru~tees of the State Library and
Historical Department of Iowa.
Respectfully submitted,
CHAS.

vv.

MULLAN,

Attorney-General.
December 4, 1903.
To THE HoNORABLE ExECUTIVE CouNCIL oF
IowA.

THE STATE OI<'
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CITIES AND TowNs -CoRPORATE FRANCHISE-A city ordinance which attempts to confer a corporatefranchise upon individuals, a part of whom are officers or
councilmen of the city, is void as n,gainst public policy.
DEAR Sms-Complying with your request for an opinion as
to the validity of the proposed ordinance of the city of Vvebster
City granting to Mr. J. l\L Funk and others a franchise authorizing the erection, maintenance and operation of a gas plant in
the city of Webster City, I submit the following:
The facts as presented to me are there: That on the 3d clay of
X OYe;nber, J 903, the question of granting a franchise authorizing J. Mi. Funk, C. \V. Burleson, J. \V. Y rung, F. A. Edwards,
\V. E. Hunter, R. G. Clark, J. M. Richarcl~on, R. E. Jones, W.
]. Zitterell and George \V. Teed, their associates, successors or
assigns, to construct, maintain, own and operate works for manufacturing, supplying and transmitting gas, and to manufacture,
supply and transmit gas to public or private buildings, persons,
firms or corporations in the city of \Vebster City, Iowa, and adjacent thereto, for illuminating, fuel, heating and other purposes, was submitted' to the electors of \Vehster City, and that
a majority of votes cast at such election were in favor of the
granting of such franchise.
That Mr. F. A. Edwards, one of the persons named in the
preposition submitted, is the mayor of the city of \Vehster City.
A copy of the ordinance by which it was proposed to grant
the franchise to the persons named was attached to· the ballot
cast by the electors in voting upon the proposition.
Subsequently to such election the same ordinance was presented
to the city council for passage under which the franchise is
sought to l~e obtained by the persons named.
The question '."hich arises under this state of facts is whether
it is within the power of the city council of the city of \Vebster
City to adopt a valid ordinance granting such a franchise to the
persons named, when one of the grantees is the mayor of the
city. The question is one not without difficulty, and in the examination of the authorities I have been unable to find any case
directly in point. I have, however, reached a conclusion upon
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the general principles of law involved, and will state that conclusion as briefly as possible.
Section 720 of the code, as amended by the acts of the
'Pwenty-ninth General Assembly, provides:
"They (the city council) shall have power to purchase,
erect and maintain and operate within or without the corporate limits of any city or town, heating plants, waterworks, gas works or electric light or electric power plants,
"·ith all the necessary reservoirs, mains, filters, streams,
trenches. pipes, drains. holes, wires, burners, machinery,
apparatus and other requisites of said works or plants. ariel
lease or sell the same. They may also grant to individuals
or private corporations the authority to erect and maintain such works or plants for a term of not more than
twenty-five years, and may renew or extend the term of
such grant; but no exclusive franchise shall be thus granted,
extended or renewed. No such works or plants shall be
authorize.cl. established. erected, purchased, leased or sold. or
franchise extended or rene\vecl, unless a majority of the
legal electors vote thereon in favor of the same at a g-eneral or special election."
Section 72 I of the code provides the manner in which the
question shall be submitted to the electors.
The electors of a city have no power under these sections of
the statute to grant any franchise or privilege to any individual
or corporation. They can only authorize the power, which is
lodged by statute in the city council, to be exercised by that
body. The power to grant a franchise of the character of that
under consideration is conferred upon the city council, but can
only be exercised with the consent of the electo:rs of the city.
It follovvs, therefore, that the attaching of a copy of the proposed ordinance to the ballot gives no power to the city council
to grant the franchise which would not have been gi';en had the
proposition carried by a vote of the electors without the ordinance being attached to the ballot. The affirmative vote upon
the proposition is simply the consent of the electors of the city
that the city council may grant a franchise to erect, maintain
and operate a gas plant in the city of \iV ebster City, in which
the rights of the public are properly guarded. The duty of
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guarding the rights of the public by incorporating in such franchise proper conditions and restrictions, is imposed upon the city
council and must be performed by that body in the exercise of
its judgment and discretion.
The vital 'question is therefore presentee!: Is an ordinance
adopted by a city council, "·hereby a valuable franchise is
sought to be granted by the city to several persons, valid. \Yhen
one of the grantees is the mayor of the city granting the franchise?
. In Tiedeman on Municipal Corporations, section 166, it
said:

IS

"It is a well founded principle of law and of equity, the
justice and fairness of which is evident, that he who acts
as agent or trustee can not be allowed to make profit out of
the transaction in which he acts. over and above the compensation which has been agreed upon between him and his
principal or the beneficiary of the trust. The agent of the
buyer can not act at the same time as an agent for the
vendor; nor can an agent to buy be himself the vendor.
"The opportunities to clefraucl. and the judicial conviction, that one can not act justly towards his principal. when
he is himself interested adverselv in the transaction, are
the grounds for holcEng all such 'transactions to l:e tainted
with fraud, either actual or constructive, ancl for that reason to be voidable at the instance of the principal or beneficiary of the trust. as the case may be. Ho,yever much
this rule may be violated by municipal and ether public
officials, there is no doubt of the application d the rule ~ >
them, and the decisions are numerous. in \vhich contracts
with municipalities, in which officials were financially interested, have been set aside. Thus. when the mayor
secretly contracted to purchase at a discount a large amount
of municipal debentures. which were afterwards issued by
ordinance. in the enactment of which he \vas actively ei~
gaged, he \YaS held to be a trustee for the citY. to the arl1ot111t
derived by him from the transaction."
In Stewart v. Lehigh Valley R. R. Co., 38 N.
it is said:

J.

Law, 522,

"The position thus assumed by the plaintiff rests upon
the broad principle that it was the duty of the director to so
cleal with the property and franchises of the corporation---
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to so manage its affairs as \vould most conduce to the corporate interest, and that he could not perform that duty
while contracting with it in his own behalf, or if by possibility his own interest was consistent with the best interest
of the company in so contracting, yet, so insidious are the
promptings of selfishness and so great is the danger, that
it will over-ride duty when brought into conflict with it,
that sound policy requires that such contracts should not be
enforced or regarded. After an .examination of all the
cases cited. and such others as I have found, and a careful
consideration of the principle and the results of regarding
ancl of disregarding it. I have come to the conviction that
the true legal rule is, that such a contract is not void. but
voidable, to be avoided at the option of the .cestui que trust,
exercised within a reasonable time. I can see no further
safe modification or relaxation of the principle than this."
T1he case of State v. Consum.crs vVater Co., 28 Atl. Rep., 578,
discusses the question under consideration at length and cites
many authorities bearing upon it. In the course of the opinion
it is said:
"lt is a fundamental rule applicable to both sales and
purchases that an agent employed to sell can not make himself the purchaser; nor if employed to purchase can he be
himself the seller. The expediency and justice of this rule
are too obvious to require explanation. * * * Nor is
this doctrine confined to transactions of private agents. It
is applicable wherev.er the fiduciary relation arises out of
the contract, or condition of agency exists. The rule is
enforced whether the agency is public, quasi-public or private. 'It is well settled.' says M·r. Beach, 'that directors or
manag.ers of corporations and other companies are equally
within the rule which guards and restrains thP ctealin~s
and transactions behveen trustee ancl cestui que trust, an
agent and his principal. Directors are disqualified from
acting in the right and in behalf of themselves and of their
companies at the same time, and transactions het\yeen
themselves, or wherein they are interested. are voiclahle
either by the company or by its stockholders. or by its
creditors.' A director of a corporation can not make for
him~elf or for his own benefit. a contract \Yh:ch 'Xill hind
the company. * * * From the general prevalence of
this doctrine in all classes of agencies and the strictness
with which it has been held in this state. it would seem that
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aside from any statutory condemnation, the contract created
by the ordinance and its acceptance, is voidable. T'he suggestion that the passage of the ordinance was a legisb.tive
act only, can not be entertained."
In the case of Stewart v. Lehigh Valley R. R. Co., above
cited, it is further said:
"The vice which inheres in the judgment of a judge in
his own cause, contaminates the contract; the mincl of the
director or trustee is the forum in which he ancl his ccstzti
que trust are urging their rival claims. and \vhen his opposing litigant appeals from the judgment there pronounced, that judgment must fall. 1t matters not that the
contract seems a fair one. Fraud is too cunning and evasive for courts to establish a rule that invites its presence.
There may be isolated cases in \Yhich the trustee is willing
to make a contract on more favorable terms for the cestui
que trust than any one else, but the Op]X>rtunities for selfadvancement, at the expense of those whose concerns he
has in charge, and under circumstances where concealment
is easy, are so much more numerous than these isolated
cases, that in dec1aring a rule the latter are not worthy of
consideration."
The same principle of law is announced in Doll ·u. State, 45
0. St., 449, where it is said:
"To permit those holding offices of trust or profit to become interested in contracts for the purchase of the property for the use of the state, county or municipality of
which they are officers, might encourage favoritism and
fraudulent combinations and practices not easily detected,
and thus make such officers charged with the duty of protecting those whose interests are confided to them, instruments of harm."
The same doctrine is enunciated in Pickett v. School District,
25 Wis., SS4·
. Under the principle of law as cleclarecl by these authorihes,
it is the duty of the agents of a municipal corporation to so act
as to best promote the interests of the corporation whose affairs
they are conducting. As agents of the corporation they have
duties to discharge of a fiduciary character, and it is a rule of
universal application that no one having such duties, to clis-
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charge shall be allowed to enter into engagements in which he is
personally interested conflicting, or which may conflict, \vith the
interest of those he is bound to protect. So strictly is this principle aclher.ecl to, that no question is allowed to be raised as to
the fairness or unfairness of the contract entered into. No inquiry on that subject is permitted.
\Vhere a public franchise is sought to be obtained from a
· municipal corpomtion by a member of its council, it is a case of
a trustee of such corporation dealine- with his co-trustees for
the benefit of himself. Tlhe real party, the public, is absent except as represented by the trustees to whom its business has been
entrusted. It has been well said:
"The \Yatchful and effective interest of the director or
trnstee seeking a bargain is not counteracted by the eqnall_7
watchful and effective self-interest of the otbn party wlYJ is
there only by his representatives, and the wise policy of the
law treats all such cases as that of a trustee dealing with
himself. The number of the directors or trustees does not
lessen the danger or insure a security that the interests of
the cestui q1te trust wiii be protected. The moment the
directors permit one of their number to deal with the property of the stockholders, they surrender their own independence and self control. If five directors permit the sixth to
purchase the property entrusted to their care, the same
thing may be clone with others if they desire it."

Pickett v, School Distri,ct, sttpra.
Under these authorities· it is clear that an ordinance which
seeks to grant to the mayor of a city a public franchise, is void
unless there is some part.icular fact or circumstance ·which takes
it out of the general rule.
Does any such fact or circumstance exist in the case under
consideration?
It may be suggested that the ordinance was or will be passed
without the mayor taking any part in the action of the city council. In my opinion such fact does not change the rnle of law.
In Stewart v. Lehigh Valley R. R. Co., supra, it is said:
"Nor is it proper for one of a board of directors
to support his contract with his company, upon the ground
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that he abstain from participating as a director in the. negotiations for and final adoption of the bargains by his codirectors; the very words in which he asserts his right,
declare his wrong. He ought to have participated, and in
the interest of the stockholders. If he did not and they
have suffered loss, of which they shall be the judges. he
must restore the rights he has obtained. He must hold
against them no advantage that he has got thrcugh neglect
of his duty toward them."
It may be said that under our statute a mayor of a city of the
class is not a member of the council. He is, nevertheless, by virtue of his office. a trustee of the corporation and
charged with the duty of affirmative action in the protection of
the rights of such corporation; and in this respect he stands
upon the same footing as the members of the city council. It
is, to say the least, as much his duty as that of any member of
the city council to see that the rights of the public are fully
guarded and protected when a franchise is granted by the city
to private individuals. If he is the grantee in such franchise. he
is at once placed in a position where his personal interests are
opposed to the interests of the city. It is to his interest to obtain a grant from the city as free from restrictions as possible,
and in determining whether the restrictions which are incorporated in the proposed franchise properly protect the interest
of the public, be becomes a judge in his own cause.
A judge can not hear and decide his own case or one in which
he is personally interested. He may decide it conscientiously
and according to law; that is not enough. The law will
not permit him to reap a personal advantage from an official
act perfcrmed in favor of himself. Nor will it permit him to
reap any advantage from a transaction wherein he has failed
to perform the duties imposed upon him by virtue of his office.
It is the duty of a mayor nf a city to be pre~ent at the meetings of the city council, to take part in the deliLerations of that
body, and as far as lies within his power to protect the rights
and interests of the public. He can not, therefore. legally put
himself in the position of asking a grant- of a franchise from the
city, and at the same time assent to that grant by either affirmative or negative action.
~econd
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It may be suggested that the vote of the electors of the city
is in the nature of a ratification of the action of the city council
given in advance, and this position has some slight support in the
case of Beatty <:'. North-West Transportation Co., decided by th~
House of Lords upon an appeal from the supreme court of Canada-12 Appeal Cases, 589; but a careful reading of that case
clearly shows that the principle announced by the House of
Lords is not applicable to the question under consideration.
The vote of the electors of \Vebster City consenting that a
franchise, should be granted
by the city council, in nowise
relieves the mayor or any member of the council of that city
from his duty to fully protect the interests of the public.
In the case referred to, one of the directors of a private corporation made a bargain with the other directors to sell a steam
ship to the corporation. The question whether such purchase
should be made was submitted to the stockholders of the corporation at a special meeting called for that purpose, and a majority
of the stockholders voted in favor of the purchase. This vote
was held to be a ratification by the stockholders of the contract
between the director and his co-directors for the purchase of the
ship. No such ratification is involved here. The vote of the
electors of the city o~ \Vebster City, consenting that the city
council may grant a franchise for the erection, maintenance and
operation of a gas plant for the purpose of furnishing gas to the.
city and its inhabitants, can not be held to authorize such grant
to be made to the mayor or a11y trustee of the city.
'nhe ordinance by which such franchise is proposed to be
granted to the mayor of the city and to other persons, if adopted
by the city council, must, in my opinion, be held to be void a'>
against public policy.
Respectfully submitted,
CJIAS. \V. ).i[L'LLANJ
Attorney-General.
Des Moines, December 19, 1903.
To MI~SSRS. 'vV. F.

l-IL"NTER AND

R. G. CLARK,
\Vebster City, Iowa.
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FuND-A mutual fire insurance
company organized under the laws of the state has
power to provide a guarantee fund. Such guarantee
fund should be raised by obligations of the guarantors
upon which assessmen.ts can be made by the board of
directors. 'l'he financial statement of the company
should show the amount of the guarantee fund secured
to be paid, and the amount advanced and not repaid
should be returned as a debt in such statement. The
guarantors to such fund are not stockholders of the
company, and the guarantee fund cannot be treated
as a part of its capital stock.

INSURANCE-GUARANTEE

SIR-Complying with your request of the 12th ult., I herewith submit my opinion upon the questions contained in your
letter of that date. These questions will be taken up in a slightly
different order than that in which they are presented in your
letter.

First-( 1) The fourth question upon which my opinion 1s
requested is :
"\Vhat power, if any, does a mutual fire insurance company, organized under the provisions of chapter 4 of title
IX of the code, possess to provide for a so~called guarantee
fund? And how should such guarantee fund, if authorized,
be raised, and how should it be treated in the financial state-'
ment of the company?
The power of a mutual fire insurance company. organized
under chapter 4 of title IX of the code, to provide for and create
a guarantee fund, will be first considered.
This question first arose in this state in the case of Berry v.
Anchor 1~futual Fire Ins. Co., 94 Iowa. 135. The articles of
incorporation of that company provided that there should be a
guarantee fund of not less than twenty-five thousand dollars,
which should be divided into shares of one hundred dollars each,
and that the fund might be increased by a yote of two-thirds oi
the stockholders. That it should be secured by the obligation
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of the contributors, to be known as guarantee fund notes, which
should be subject to assessment for the purpose of meeting losses
and expenses of the company when there was not sufficient
money in the fund created for that purpose to pay such losses
and expenses at the time the same became due and payable.
It was insisted in that case that such guarantee fund notes
are not recognized or provided for by the statute, and that the
same were void. In passing upon the question of the power of
a mutual fire insurance company to create such a guarantee
fund, and to take obligations upon which assessments could be
made when it became necessary to pay losses or expenses out of
such guarantee fund, the court said:
"We do not find, however, that the creation of a guarantee fund is itself illegal. It is the purpose of the statute to
afford to the members of insurance companies indemnity
against loss.
Provision is made for accumulating anj
investing- funds, and while it is not the intent of the law
that accumulations for mutual companies shall be made fot·
permanent investment, yet it is in harmony with its provis.ions to provide funds for such demands as can not be met
within a reasonable time by the assessments for which the
law in terms provides. In the absence of restriction, corporations ha,ve the implied po\Yer to do whatever is necessary or proper to carry on the business for which they were
organized. * * * We are of the opinion that guarantee
fund notes which are designed to furnish money to the company for temporary use, in paying its legitimate expense"
and losses, which is to be refunded from money realized
from assessments duly made on obligations given by members for insurance, may be entirely in harmony with the
purpoo:es of a mutual insurance company and the statute
under which it exists and does business, and that when
notes are given for such a purpose they are valid."
Tlhe question again arose in Corey v. Sherman, 96 I mY a. I LJ.,
and the principle announced in Bcn·3• "· Anchor Ins. Co. was
there affirmed.
It again came before the court 111 Smith v. Sherman, I 13
Iowa, 6or, in which it is said:
"In Berry v. Ins. Co ... 94 Io,ya, 135, and in Corey z,.
Sherman., it was held that such guarantee fund \\'as not
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inconsistent with the organization or purpose of a mutual
insurance company. In view of these decisions it is cle:u·
that the creation of such fund does not in any way change
the character of the insurance organization from that of a
purely mutual company to that of a joint stock company,
and it must logically follow that the only liability incurred
by the defendants when they subscribe to such fund was
for the advancement of such sums as might from time tc•
time be called for by the board of directors. and that they
are not on account of such subscription liable to plaintiff as
stockholders owing unpaid subscriptions."
Under the authority of these decisions, it is within the power
of a mutual fire insurance company, organized under the provisions of chapter 4 of title IX of the code, to create and
maintain a guarantee fund to be used for the purpose of paying
the ,expenses of the company and its losses when there is not
sufficient money in the funds provided for such purpose to meet
such expenses or losses. Such fund can not, however, be made
any part of the working capital of the company, and may properly be designated an emergency fund to be drawn upon only
when the money received from assessments is insufficient to pa~r
losses or expenses of the company when clue; and all money
obtained from such guarantee fund is to be regarded as a mere
temporary advancement or loan to be refunded upon the order
of the directors of the company.
( 2) How should such guarantee fund De raised, and how
should it be treated in the financial statement of the company?
It should be provided for and raised by obligations of the
guarantors upon which assessments can be made by the board
of directors as the necessity of the company may demand. Such
obligations may be in the form of a promissory note or othet
written contract whereby the guarantors bind themselves to pay
such assessments as may be legally made by the board of directors of the company for the benefit of the guarantee fund, and
it may be very properly provided by the articles of incorporation, or its by-laws, that the guarantors shall receive a legal rate
of interest upon the money so advanced by them upon their
obligations.
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The persons giving such obligations do not thereby become
stockholders or members of the association. They &imply guarantee the payment of the losses and expenses of the company tothe extent of the obligation given, and are creditors of the company to the extent of the .amount of money advanced by them·
upon such obligations. In other words, all money a.dvanced to
the guarantee fund of the association is a loan which must be·
repaid by the company to the guarantors with such legal rate
of interest as may be agreed upon.
The financial statement of the company should show the
amount of the guarantee fund secured to be paid bv the obligations of the guarantors; and the amount advanced by them and.
not repaid should be treated as a debt owing- by the association
to the guarantors, and so returned in its financial statement.
made to the auditor of state.

Second-"Is article VI of the articles of incorporation of.
the said company * * * in conformity with law, and
may the powers therein assumed be exercised by the company?"
Article VI of the articles of incorporation of the companyprovides:
"For the purpose of promptly providing for the payment of expenses incident to organization and any losses
and expenses that may be subsequently incurred that the
money on hand realized from assessments will not promptly
pay, a g-.1arantee fund is hereby provided to be created not
exceeding fifty thousand dollars, and divided into shares m·portions of one hundred dollars, each par value, for which:
certificates shall be issued ~igned by the president and secretary of the company, to such persons as may be entitled;
thereto, which said certificates may be transferred by
assignment on the books of the company kept for that purpose, and not othenvise. The holders of such shares shdi:
be members of this company during the time the certificates·
<1re held. Such certificates shall be subject to assessment
by the board of directors in an amount not exceeding ten
per cent when the company is fully organized and ready
for business, and be subject to such future assessments a:;
the board of directors may deem expedient and necessary;
but no assessment can be made for a greater amount than:
17
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ten per cent of the face value of certificates outstanding,
nor can an assessment be made oftener than once in three
months, nor can the certificate be assessed in total amount to
exceed the face value thereof, nor can 'assessments be made
for any other purpose than as a temporary advancement to
provide for the payment of losses and expenses, and shall be
repaid with interest at the rate of eight per ce!1t per annum
from the moneys realized from assessments upon pledges of
its members for insurance and for premiums. The board of
directors may at their discretion pay up all or any portion
of the moneys advanced on certificates of the guarantee
fund and retire such certificates or any part thereof."
This article does not in my opinion conform to the la\vs
autht)rizing the organization of mutual fire insurance companies,
.and the creation of a guarantee fund to be used for the payment
-of lusses or expenses in cases of emergency.
It is obvious that the v,a.Iue of such guarantee fund depends
whc·lly upon the financial r.esponsibility of the guarantors. The
_Jaw Joes not contemplate, nor does it in my opinion permit a
·guarantee fund of this character to be accumulated and inYested
by a mutual insurance company. Nor does it permit the guarantors of such fund to pay the entire amount into the treasury
.of the company and receive interest or dividends thereon. GuaJ·:antors may be called upon by the directors to advance money to
the a<;~ociation when the amount received from assessments upon
its members and from other sources is insufficient to meet the
losses and expenses of the company when due, and they would
be entitled to interest upon such advancements until repaid b:'
the association.
Under article VI above quoted, no oblig-ation is g-iven by any
:guarantor for the payment of such assessments as may be made
·upon him for the benefit of the guarantee fund. The holders
.of 1he certificates issued under the provisions of article VI are
.only personally liable so long as they are the owners of such
\Certificates. It is true that the article provides that such certifi-catEs may be assessed to the amount of their face value, but the
manner in which they are issued, and the ease with which they
can be transferred, make the power of such assessment of little
Ji.nar.cial value. The certificates may have been originally issued
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by the company to persons of financial responsibility, and afterward assigned and transferred to others who are not financially
responsible, and from whom no assessment could be collected.
Closely connected with the question as to the right of the company to carry out the provisions of article VI, is the question
whether the certificate issued by the co.mpany is of the charact"2r
and form authorized to be issued by mutual insurance companies for the creation of a guarantee fund.
The certificate provides upon its face that the person to whom
the same is issued is the owner of a certain number of fully pain
shares of the g-uarantee fund of the American Mutual Fire Insurance Company, and is in form and substance a stock certificate issued by a stock company. It contains no obligation on
the part of the holder to pay any sum into the guarantee fund
upon the call of the board of directors, and whatever obligation
exists is created by the articles of incorporation, which provide
for an assessment upon the holder of such certificate. .{\cross
the face of the certificate is printed an agreement on the part of
the company to pay dividends at the rate of eight per cent per
annum payable semi-annually on July and January first of each
year, which in effect makes it a preferred stock certificate upon
\vhich an eight per cent dividend is guaranteed.
It is only by referring to article VI of the artides of incorporation of the company that the truth as to how such certificate·
is issued, and. upon what its value rests, can be obtained. From
the provisions of that article it is clear that the certificate was
issued without any payment being made by the holder thereof
at the time the same was issued; that its holder was subject to
an assessment not to exceed ten per cent of the face value of
the shares named therein when the company was organized;
and that after such organization any holder of such certificate
might be assessed not exceeding ten per cent of the face value of
his certificate at any one time to the amount of the face value
of the shares therein named.
By the provisions of article VI and the certificate issued
thereon, an attempt has been made to combine a stock company
feature with the business of a mutual insurance company, and
to issue certificates of stock upon the guarantee fund of the asso-
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ciation as fully paid when nothing has been paid thereon, except
such assessments as were made after the certificates \Yere issued.
The po\Yers sought to be exercised under the proYisions of
article VI are clearly outside of those confen·,ed tcpon mutual
insurance companies by the laws of Iowa, and the certificate
issued thereunder is not the proper form of contract for the crez,_
tion and maintenance of a guarantee fund of the association.

Third-"!£ the company has authority to issue these certificates, would the holders of such certificates have any
right to vote at the annual meeting of the company, assuming they are not policy holders?"
A question of this character arose in the case of Berry <'. !11s.
Co. above cited, and in that case it is said:
"Persons having insurance in a mutual insurance company are members of it while their insurance continues in
force. There is, no statutory provision making any one
else members. Persons contributing to a guarantee fund
are not, by reason of that fact, members of the company,
for their interests are not thereby made of the same character as those of persons who have insurance. Those persons are liable for their proper share of the losses which
occur while they are members. The contributors to the
guarantee fund are liable for such losses only when the
funds of the company for which the statute provides are
not sufficient to pay them; and when they are liable it is
only to advance money which is to be repajd with interest
when it can be raised by assessment upon pledges of che
members of the company given for their own insurance.
The paramount interest of guarantee fund holders would
be to make profitable investments for themselves, and to
so assess pledges given by members for insurance as to promote that interest. That might not be in accord with the
general interests of the company, and the purposes it was
designed to accomplish. Therefore, to make contributors
to the guarantee fund members of the corporation and to
require all directors to be selected from their number, thus
giving to them the sole control and management of the
business of the corporation, is not only not authorized by
the statute in terms. but is contrary to its spirit and intent.
\Ve are of the opinion that so far as the articles of incorporation of the defendant attempted to make guarantee fund
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holders members of the corporation and to require that the
directors should be selected from them alone, they are void."
That this holding of the supreme court of Iowa is in strict
accord with the spirit and intent of the statute authorizing the
organization of mutual fire insurance companies, can not be questioned. The members of every mutual insurance company are
the holders of its policy contracts. Such persons are associated
together under an incorporated organization for the mutual prGtection of each other. Tlheir interests are identical and each
undertakes to pay his just proportion of any loss which may
be sustained by any other member of the company. No person
other than a policy holder of such an association is or can be a
member thereof, and no person not a member of the association
is entitled to Yote at its annual meeting.
The fact that a person has given his obligation upon which
assessments may be made for the benefit of the guarantee fund
of the association. does not constitute him a member of such
association. nor can he be made so by any provision of the articles of incorporation, as such provision must be held to be absolutely void because in contravention of the letter and spirit of
the statute under which such company is permitted to be organized.

Fourth-"Is not the form of certificate submitted of such
a nature and character that the issuance of the same bv a
mutual company is in conflict with the provisions of section
I 690 of the code?"
The answer to this question has been suggested i:1 a previous
cliYision of this opinion, and it is only necessary here to say that
the form of the certificate and the manner in which it is issued
are not authorized by the statutes of IO\va, ancl that it is in conflict with the provisions of section 16<}0 of the code. It is, as
has been suggested, an attempt to combine the plan of business
of a mutual and a stock fire insurance COl?Jpany, which is directl:r
prohibited by the section referred to. The so-called guarantee
fund of the association is treated as a part of its capital, and
certificates, which upon their face purport to be fully paid, are
issued therefor. The fund upon which these certificates are
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issued has no existence, except as a debt owing by the associc:.tion to the persons who have loaned it money for the purpose of
meeting its expenses and liabilities, and which should be paid
from the proceeds of assessments made upon its members. The
issuing of certificates of stock, under these circumstances, is
unauthorized by statute and is clearly illegal.
In conclusion I will add that article VI of the articles of incorporation of the association should be so amended as to permit
the association to have such a guarantee fund as is authorized
under the statute, if it desires the creation and maintenance of a
fund of that kind. T!he guarantors of such fund should execute
to the association personal obligations upon which such assessments may be made and collected as may be found necessary t-.)
meet and pay the losses and expenses of the company when the
assessment of the members of the association is insufficient for
that purpose.
All of the stock certificates issued by the company should at
once be called in and canceled, and the association required to
carry on a strictly mutual insurance business as provided by
chapter 4 of title IX of the code.
Respectfully submitted,
CHAS.

w.

MULLAN,

Attorney-General.
December 30, 1903.
To HoN. B. F. CARROLL,
Auditor of State.
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SCHEDULE G.

CLERKS OF CouRTs-DEPUTIEs-A deputy appointed by a.
clerk of courts is not a county officer, and it is not
necessary that he or she should have the qualifications
of an elector.
Des Moines, January 31, 1902.
HoN. OLivER GoRDEN,
Forest City, Iowa.
DEAR SIR-P,ermit me t9 acknowledge the receipt of your
favor of the 30th inst.
'Dhe matter concerning which you write is not one upon
which I am required to give an official opinion, but as you have
written me for such information as I am able to furnish concerning it, I will reply briefly:
The clerk of the courts of Iowa is a ministerial officer, except
in certa1in special instances where he is required to act in a judicial capacity.
Section 298 of the code gives him the power to select his deputy and clerks. He and his surety are responsible for their act<;.
He has the authority under this section to appoint whomsoever
he pleases. The person appointed as his deputy acts for him; or,
in other words, he acts through such deputy.
His choice is not confined to any race, sex, color, age or previous condition of servitude. T'he deputy appointed by him is not
a county officer, and it is not necessary that he or she should
have the qualifications of an elector.
This question has been before several courts, and the doctrine
as above stated has met with approbation.
See Moore v. Graves, 3 New Hampshire, 408; Golding's
Petition, 57 New Hampshire, 146; J effrt~es v. Harrington, I I
Colo., 191; Wilson v. Newton, 87 Mich., 498. The last -case
cited being directly in point.
Very truly yours,
CHAS. W. MuLLAN.
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A county is liable for the enforcement of the regulations of the board of health, and the support of those
:needing assistance. The persons receiving the assistance are liable for the cost thereof.
Des Moines, February 17, 1902.

HoN. N.

\iVILLETT,

Decorah, Iowa.
DEAR SIR-I beg to acknowledge the receipt of your favor of
the 14th in st.
Section 2570 of the code provides that the local -board of
health may make such provisions as are best calculated to preserve the inhabitants against danger from an infectious disease,
by removing any person afflicted therewith to a separate house,
when it may be done without injury to his health, and proYiding
nurses, needful assistants and supplies, which shall be charged
to the person, or those liable for his support, if able to pay, anj
if unable it shall be clone at the expense of the county.
Section 2571 provides:
""All expenses incurred in the enforcement of the provisions of this chapter, vvhen not otherwise provided, shall
be paid by the town, city or township; in either case, ail
claims to be presented and audited as other demands. In
the case of townships, the trustees shall certify the amount
required to pay such expenses, to the board of supervisors
of the county, and it shall advance the same, and at the
time it levies the general taxes, shall levy on the property
o·f such township a sufficient tax to reimburse the county.
which, when collected, shall be paid to and belong to the
county."
Construing these two sections together, they in effect provid~
that the county shall be liable for the enforcement of 1l1e regulations of the board of health, and the support of those needing
assistance, and that such amount may be collected from the persons receiving the assistance, if able to pay. If not able to pay,
then the city or township must pay back to the county in the
fon11 of tax, or otherwise, the amount advanced by the county.
Yours very truly.
CHAS. \V. MuLLAN.
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CoMPANIES- Manner of
ascertaining the value of the property of express companies for taxation.

AssESSMENT-TAXATION-ExPREss

Des Moines, l\Iarch

12, 1902.

MR. D. E. REPLOGLE,
Farragut, Iovva.
DEAR SIR- I beg to acknowledge the receipt of your fayor of
the I oth in st.
·
The matter concerning which you write is not one upon which
I am permitted to express an official opinion, unless the same
is referred to me by one of the departments of the state. It 1s
strictly within the jurisdiction of your county attorney, who is
by law made your legal adviser.
Inasmuch, hO\vever, as your county attorney may not be
familiar with the method of the executive council in makin~·
assessments against expr.ess companies, I will give you that
method in brief, without expressing any opinion.
Chapter 45 of the laws of the Twenty-eighth Gen<::ral Assembly, which provides the manner of assessing express companies.
requires them to make a complete statement annually to the
auditor of all lines, property, etc., owned and operated by. such
company, together with the amount of stock, mortgages, bonds
and indebtedness of such company. The value of the propert\of the company is ascertained by adding to the aggregate market
value of all shares of capital stock the amount of the mortgage
indebtedness of the company.
The executive council then ascertains the actual value in localities where the same is situated of the several pieces of real
estate and all bonds, mortgages and other personal property
situated without the state of Iowa and used exclusively outside
of the general business of the company, and deducts the value
thereof from the gross actual value of the property before ascertained. From the entire actual value of the property \vithin the
state ascertained by the executive council, there shall be deductedFirst-The actual value of all real estate, buildings. machinery, appliances and personal property not used exclm:iyely in the
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conduct of the business within the state which arc subject to
local taxation.
Saond-Specific properties locally assessed within the state.
The council then divides the total value as ascertained by the
number of miles within the state, and the reSittlt. is the actual
value per mile of the property of the company. This value is
certified to the different local taxing authorities for assessment
and collection of taxes.
You will observe that from the general aggregate of value
ascertained in the method pointed out by the statute, there is
first deducted all property outside o·f the state not used in connection with the business.
Third-All property within the state not exclt;si,·ely used
in connection with the business.
Fourth-All property locally assessed within the state, so that
the assessment made by the executive council and certified to
each local taxing district does not include the value of any
property within such district which is not used in connection
with the business of the company, or which is locally taxed
within such district.
I am,
Yours very truly,
CHAS. \V. MuLLAK.

ELECTIONS-REGISTRATION-A.n officer elected at an election held without registration where registration is
required by law, who qualifies and assumes the duties
of the office, is an officer de fucto.
Des Moines, March 13,

MR.

J.

1902.

\V. HANSON)
Oelwein, Iowa.
DEAR SrR-I am in receipt of your favor of the r rth inst.
\Vhile the matter concerning which you write is one upon
which I can not express an official opinion, unless it is referred
to me by one of the departments of the state, I \Yill make the
following suggestion :
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There is a considerable conflict of authority as to the legality
'of an election held without registration where registration is
required by law, and I think the weight is probably against the
legality of such an election. If, however, there is no contest
made as against the officers thus elected, and they qualify and
give bonds in compliance with the statute, they become officers
de facto) and their acts are in all respects as legal as though
there was no question as to the legality of the original election.
All elections of this cha,racter are pritna facie legal, and if the
time elapses within which a contest could be made, no question
could arise as to the legality of the election of the officers chosen
at sue!). elect:on by the voters .. \Vhen such time arrives and your
successor becomes an officer de facto of the school district, I
think you could turn the funds of the district over to him as sttch
officer and relieve yourself from liability.
Yours very truly,
CHAs.

vv.

MuLLAN.

INsANE PERSONS-LIABILITY OF EsTATE oF PATIENT FOR
CosTs AND ExPENsEs-The costs incurred in the investigation of the condition of a person as to his sanity
or insanity should be borne by the county, and such
person's estate is only liable for his support.
Des Moines, March 15, 1902.
HoN A.

J.

W ALSMITHJ
Sheldon, Iowa.

DEAR SIR-I beg to acknowledge the receipt of your favor
of the 13th inst.
The provi~ions of section 2297 of the code only contemplat~
that the cost of the support of an insane patient shail be chargeable to his e<>tate.
Section 2309 provides that the cost of the investigation and
of conveying the ·patient to a hospital shall be paid out of th·~
county treasu\y, and no provision is anywhere made for charging such cos.t and expense to the estate of the insane person or
for a recover,v of the same by the county.
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It seems to me clear that it was the intent of the legislature
that all costs and expenses of investigating the condition of a
person again-;t whom an information is filed for insanity, shall
be borne by the county, and that only the cost of his support is
Yours very truly,
chargeable to hi>: estate. I am,
CIIAS.

vV.

MuLI,AN.

BoDIEs-The local authorities
may only remove bodies from cemeteries without the
consent of their friends when the public health demands
such removal.

CEMETERIES-REMOVAL OF

Des ::\Ioines, April 29, 1902.
MR.

I. S.

DAVIS,

Keota, Imva.
DEAR SIR-I beg to acknowledge the receipt of your favor of
the 28th inst.
The question of abandoning a cemetery and removing the
bodies to another place is not without difficulty. I \vould suggest that the friends of all the persons buried in the old cemetery which it is desired to abandon, be notified and ·asked to
remove the bodies of those buried at that place; and if it is
impracticable for them to comply with such request, that they
consent to such removal by the trustees of the township. In this
way the bodies could be removed and the cemetery abandoned
without incurring any liability on the part of the trustees.
Where a piece of land is conveyed to a church for cemetery
purposes, and is accepted by the persons of that church and others, and used for cemetery purposes, those using it have the
right to have their friends remain buried there, unless a time
shall come when it becomes necessary, because of the increase of
population or otherwise, to remove the cemetery to a less densely
populated neig-hborhood. In such case the removal may be
made by the proper authorities without the consent of the
friends of those vvho are buried; but unless some necessity ex-
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ists "·hy such removal shall be made, the authorities do not
ordinarily have the power to arbitrarily make such removal.
Yc•J.trs very truly,
I am,
CHAS. vV. MuLLAN,

CoRPORATIONs--RENEWAL-FEES-The life of a corporation
can only be extended by an amendment to its articles
of incorporation, and upon the payment of the fees
provided by law.
Des Moines, May 26, 1902.
HoN. OLE 0. RoE,
Des Moines, Iowa.
DEAR SIR-I see no way by which the State Bank of Story
County can renew its corporate existence without paying the
renewal fee provided for by chapter s6 of the acts of the
Tlwenty-eighth General Assembly.
\Vhen the bank originally organized and adopted its articles
of incorporation, it fixed its corporate life at ten years. The
statute gave it the power, under section 1618 of the code, to
create a corporate existence for any term not exceeding twenty
years. Its incorporators elected to create a corporation which
should endure for ten years only, and at the end of the ten years
its life expires by reason of the limitation contained in its articles of incorporation. This life can only be extended by an
amendment to its articles of incorporation increasing the term
of its c9rporate existence. This is a renewal of a corporation,
the life of which has expired by the limitation fixed in its articles, and falls within the provisions of chapter s6 of the laws
of the Twenty~eighth GeY1eral Assembly.
No other construction can, 111 my opinion, be placed upon
these provisions of the statute.
Yours very truly,
CHAS. Y.l. MULLAN,
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CoLLATERAL INHERITANCE 1'Ax-DEDUCTION oF DEBTS-

Only such debts are entitled to be deducted from the
estate of the decedent as are named by statute.
Des Moines, May 27, I902.
DEACON & GoODj
Cedar Rapids, Iowa.
DEAR SIRS- I am in receipt of your esteemed favor of the
26th inst.
I regret to say that I can not agree with your construction of
the statute relating to the deduction of debts from an estate subject to the payment of collateral inheritance tax. The section ::>i
the statute providing what debts may be deducted as enacted by
the Twenty-eighth General Assembly, divides the debts into four
classes:
(I) Debts owing by decedent at the time of his death.
( 2) Local or state taxes due from the estate prior to his
death.
( 3) A reasonable sum for funeral expenses, court cost:;,
including the cost of appraisement made for the purpose of
assessing collateral inheritance tax.
( 4) Statutory fees of executors, administrators or trustees'.
The debts owing by the decedent at the time of his death, as
defined in the statute above quoted, do not include local or state
taxes. These are placed in a class by themselves and the legislature has provided that only such local or state taxes as are due
from the estate of the decedent prior to his death, can be
deducted from the estate for the purpose of ascertaining the
amount upon which the collateral inheritance tax shall be
assessed.
The taxes owing by the estate of Mrs. Leghorn were not due
at the time of her decea'Se, and hence "do not fall within the class
of debts which the statute permits to be deducted.
I see no escape from this conclusion and no other: construction
which can be placed upon the statute.
Yours very truly,
CHAS. w. MUGLAN.
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TAx AT IoN-MuNICIPAL CoRPORATioNs -CoNSTITUTIONAL
LIMIT-The limit fixed by the constitution was intended
to be applied to the actual value of the property as
shown by the tax list, and not to the value at which
it is assessed under the code.
Des Moines, June 12th,

HoN. G. I.

I902.

LoNG)

~'!anson,

Iowa.

DE,\R Sm-\Vhile the matter concerning which you \vrite is
not one upon \vhich I can express an official opinio;1, unless the
same is referred to me by one of the departments of the state.
of \vhich I am the legal adviser, upon an actual case pending
therein. I· will offer the following suggestions:
TJncler the law in force at the time of the adoption of section
3 uf article I I of the constitution of the state, it was contemplated that all property not exempt from taxation within the
state, should be assessed at its actual cash value, although 111
actual practice this was not done.
The limit fixed by the constitution was intended to apply· tc
the actual value of the property as shown by the tax lists, which
were supposed to set forth such value. When the code of 1897
\vas adopted, the method of making the assessment of property
was changed by a provision which required the actual value of
the property to be stated in the tax hst, and fixing the taxable.
value thereof at twenty-five per cent of its actual cash value.
The fa<;t that property is now assessed under the present law
at t\yenty-five per cent of its actual value, cleos not change the
application of the provision of the constitution, which was
intended to apply to the actual value of the property, and not
to the value at which it is now assessed under the present provisions of the law.
T!he actual value must appear in the tax lists, and it is upon
this value that five per cent indebtedness of municipal corporations can be created.
Yours very truly,
CHAS. vV. MULLAN.
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CoRPORATIONs-FEES OF-The law requires that all corporations organized under the laws of the state, shall
maintain their offices and place of business within the
state, and a failure to do so subjects them to liability of
dissolution.
Des Moines, June
l\JR.

J.

C'.

20,

1902.

WILLIAMS,

Oskaloosa, Iowa.
DEAR Sm-I doubt the propriety of my expressing an opin-

ion upon the question contained in your favor of the 19th inst.,
unless such question should be referred to me by one of the
departments of the state, upon a case actually pending therein.
I will, however, take the liberty of suggesting to you what
various courts have said concerning the organization of a corporation in one state, where it is intended not to transact business within the state where the corporation is organized, but in
another state or states.
In Land Grant Ry. v. Coffee County, 6 Kansas, 245, that
court said:
"No rule of comity will allow one state to spa \Yn corporations and send them forth into other states to be nurtured and do business there, when the first mentioned state
will not allow them to do business within its 0\Yn bound-·
aries."
The same court in State v. Topeka. vVater Co., 52 Pac. Rep.,
held that the charter of a corporation may be forfeited at
the instance of the state if the corporation fails to keep its general office and the office of its treasurer within the state in accordance with the terms of the statute.
In Duke v. Taylor, 37 Fla., 64, it was held that where a charter is taken out in one state, and the organization meetings are
held in another state, the presumption is that no corporation i:0
organized, and that the stockholders are liable as partners.
In State v. Park, etc., 58 Minn., 330, the charter of a corporation was forfeited on the ground that the company had not
complied with the statute in having its place of business and
422,
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keeping its books within the state where the corporation was
organized, approving the decision of the Wisconsin supreme
court to the effect that at common law a charter may be forfeited
where the corporation keeps its principal place of business, books
and records out of the state to such an extent that it is impossible for the state and its 'courts to haYe full jurisdiction ~ncl visitorial powers over the corporation.
In Simmons v. Norfolk) etc., IIJ N. C., 147, it was held tint
where a ccrporation removes all of its offices from the state, a
stockholder may apply under a statute for dissolution on the
ground of an abuse of powers.
While the language of section 1612 is perhaps not as clear as
could be wished, I will suggest that in the granting of powers to
corporations organized under the laws of the state, it is th~
intention of the state, as expressed hy its acts of legislation, that
all such corporations must, at all times, be within the absolute
control of the state; ancl that. their books, papers and records
must be where they can be reached by state process, and that it
was not the intention of the legislature, in permitting the organization of corporations with powers exceeding those of individuals, to give to such corporations the right and power to transact business in other states, without being subject to the la,.vs
of this state by which they are created.
Yours very truiy,
CHAS.

w.

MULLAN.

TAxATION--INTEREST-Interest shall be charged on omitted
taxes assessed by the auditor or treasurer at the rate
of six per cent from the time such taxes became due
and payable.
Des Moines, July

12, 1902.

HoN. D. W. TE!,FORDJ
Masoti. City, Iowa.
DBAR Sm-I Leg to acknowledge the receipt of your favor of
the wth inst.
18

274

REPORT OF THE ATTORNEY-GENERAL.

~While

the statute and the construction placed thereon by the
supreme court are not absolutely clear as to when interest shall
be charged upon the delinquent taxes assessed by the county
treasurer or auditor, I think a careful reading of section 1374
of the code, with the fourth division of the opinion in Galusha
v. Went, 87 N. \V., 516, will substantially answer the question
you ask.

374 provides :
"vVhen the property subject to taxation is withheld, overlooked, or from any other cause is not listed and assessed,
the county treasurer shall, when apprised thereof, at any
time within five years from the date at which such assessment should have been made, demand of the person, firm,
corporation or any other party by whom the same should
have been listed, or to whom the same should have been
assessed, or to the administrator thereof, the amount the
property should have been taxed in each year the same was
so withheld, overlooked and not listed and assessed, together with six per cent interest thereon from the time the
taxes would have become clue and payable had such property been listed and assessed. * * * "

Section

I

Under the provisions of section I403 taxes become due and
payable on the first day of January of e~ch year, and delinquent
on the first clay of March following:
Section I 37 4 provides that the amount of the omitted taxes
shall bear six per cent interest from the time the same would
have become due and payable had the property been listed and
assessed as required by law. This provision has been held in
Galusha v. T¥ ent to be valid as to all taxes assessed after the
present code went into effect, and that no penalty could be
charged for omitted taxes1 for any year prior to the time of the
taking effect of the code.
Under this sect:on and the construction given it in Galusha
v. Went, the omitted taxes assessed by the auditor or treasurer
will bear interest at six per cent per annum from the time the
same would have become due and payable had they been assessed
by the ordinary method; that is, from the first day of January
of the year when they would have become due and payable if so
listed and assessed.
Yours very truly,
CHAS.

'vV.

MULLAN.
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TAxEs-APPORTIONMENT BY CouNTY TREASURER~-INTEREST
THEREON- All taxes collected by the county treasurer
and the interest thereon shall be apportioned to the
different funds, and each fund is entitled to its pro rata
share of the interest collected.
Des

~Ioines,

Iowa, August 7,

1902.

MR. \V. 'vV. EnY, County T:?·casurcr,
Oskaloosa, Iowa.
DEAR S1R-Your letter of June .sth to the auditor of state,

\Yith other correspondence relating to the collection of omitted
taxes, and interest upcn taxes i1~ your county, belonging to the state, has been referred to me by the auditor.
In relation thereto permit me to say that the apportionment
of the taxes, collected in the various counties, to the different
funds is fixed by law, and it is the duty of the county treasurer
to apportion the taxes among the different funds in the manner
provided by statute.
It makes no difference whether the taxes collected are by
means of tax ferrets or othenyise. \Vhatever money, from such
source, comes into the hands of the county treasurer must be
disposed of by him in accordance with law.
The same is true cf all interest collected upon delinquent taxes.
The board of supervisors has no authority or power in determining what disposition shall be made of taxes collected after
the same are paid to the county treawrer, except as to the disbursements of the funds nf the county, over which it has control.
No resolution of a l:oard of supervisors will protect the county
treasurer in his failure to make the proper apportionment of
taxes collected by him, and any other disposition of the money
which comes into his hands, through the collection of taxes, than
that provided by law, is a misappropriation, for \yhich he and
his bondsmen are liable.
I am informed that no interest has l:een forwarded upon delinquent taxes which have been collected for the state since January, 1902, and that no part of the omitted taxes, which have
been collected throug-h the medium of tax ferrets, \Yhich belong
to the state, have been forwarded.
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As indicated in this letter, all taxes, and all interest thereon,
collected by the county treasurer, must be apportioned to the
different funds as provided by law, and that which under such
apportionment belongs to the state should be forwarded to the
treasurer of state without delay.
Yours very truly,
,
CHAS. \V. MULLAN.

PLATS-ABSTRACTs-Section 917 of the code, requir:es that
the abstract of land platted into town lots should be
recorded with other evidence of the title to the land.
Des Moines, August 25, 1902.

HoN. S. B. REED,
\Vaterloo, Iowa.
DEAR SIR-I am receiving numerous inquiries from recorders
in different counties in the state and others relative to the act of
the Twenty-ninth General Assembly requiring an abstract to be
attached to a plat before the same is recorded, and asking my
opinion as to whether it is the duty of the recorder to record such
abstract.
My first thought was that it was not necessary to r·ecord the
abstract, but upon a further and more careful examination of the
statute I am inclined to change that opinion, and to hold that the
abstract must be recorded. The language of the act, when taken
in connection with the language of section 917 of the code, indicates that it was the intention of the legislature that the abstract
should be made a matter of record in the same manner as the
other evidence of the title of the land included in the plat.
Section 9 I 5 as amended reads :
"Every such plat shall have a complete abstract of title
attached thereto and shall be accompanied by a statement to
the effect that the subdivision * * * as appears on this
plat is with the free consent and in accordance with the
desire of the proprietor, which shall be signee! and acknowledg~cl by him before some officer authorized to take acknowledgments of deeds."
It is clear that the statement required by section 915 must be
entered of record under section 917, ancl I think it was. the inten-
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tion of the legislature that the abstract should be ~reated as a
part of the statement attached to the plat.
Yours very truly,
CHAS. W. Mur.. LAN.

OFFICERS- CoMPENSATION oF-The compensation of
sheriffs is increased by the acts of the Twenty-ninth
General Assembly, and such officers are entitled to such
increase from the time the act became a law.

PuBLIC

DesMoines, August 26, 1902.
CR1M,
Estherville, Iowa.
DEAR S1R-l beg to acknowledge the receipt of your favor of
the 25th inst.
I do not understand that it is any part of my official duty to
advise the boards of supervisors of the various counties of the
state. The law makes the county attorney of their county their
legal adviser, and if by reason of his interests, or otherwise, he
is unable to do so, they should .employ other counsel and pay for
the advice which they require, the same as any other individual
As a matter personal to you, however, I will give my views
as to the time of the taking effect of chapters 18, 27 and 124 of
the acts of the T'wenty-Ninth General Assembly.
There is no provision in the state constitution which prevents
the legislature from increa:sing or diminishing the compensation
of county attorneys, sheriffs and county superintendents, during
the term of office for which they are elected. The power to
incr:ease or diminish the compensation of these officers, therefore, rests wholly with the legislature.
By chapters 18, 27 and 124 of the 'acts of the Twenty-ninth
General Assembly the compensation of these officers has ·been
changed, and I think increased, by the legislature of the state.
Tjhese acts of the legislature took effect and became a law on the
fourth day of July, 1902. They supersede and repeal the previous laws fixing the compensation of these officers. From the
fourth day of July no other law is in force, within the state, by
MR.

c. w.
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which their"compensation is fixed, or by which it can be determined.
It follows, therefore, that from and after the fourth day of
July, 1902, the compensation to be paid these cffi.cers· is the
amount fixed by the acts of the T\Yenty-ninth General Assembly.
If their compensation is increased by such acts they are entitled
to the benefit thereof from and after that date.
Yours vny truly,
CnAs. \V. MuLl,AN.

MuNICIPAL CoRPORATIONs-LIGHTING PLANTs-BoNDs-The
authority to erect and maintain lighting plants includes
the authority to enlarge and extend the same, and
bonds may be issued for such extensions. A city is not
authorized to issue bonds in anticipation of an indebtedness.
Des Moines, September 3· 1902.

HoN.

C. SMITH, City Solicitor,
Winterset, Iowa.
DEAR Sm-I beg to acknowledge the receipt of your favor of
the 29th ult.
The questicn \Yhich you suggest is one as to which there is
cons~derable doubt. I will give you, however, my views briefly,
as suprorted by \Yhat I consider the Lest authority upon the
subject.
Section 720 of the code gives ample authority to cities and
towns to erect. maintain and operate electr~c light plants for the
purpose of lighting the city. The authority to erect and maintain such plants necessarily includes the authority to enlarge and
exte~1d the same, as the necessities of the city may demand.
Section 726 giYes the authority to a city to issue bonds for the
purpose of purchasing or erecting such electric light plants, ancl
I think gives the implied power to issue bonds for the purpose of
enlarging the same, as the demands of the city may require.
\Vherever a city has created a debt for any purpose within the
powers conferred upon it hy statute, it undoubtedly bas the right
SAM

REPORT OF THE ATTORNEY-GENERAL.

279

to issue negotiable bonds as evidences of such debt. Several of
the states have gone beyond this and held that a city has the right
to anticipate the creation of a debt, and the collection of taxes to
be levied for the payment thereof, and to issue and negotiate
bonds for the purpose of obtaining money, which may be immediately used for the purpose desired by the city.
This is the rule in Ohio, \Visconsin and Nebraska. The same
rule, with a slight modification, obtains in Indiana. Pennsylvania has gone the full length of holding the right of a city, without express statutory authority, to issue negotiable paper in advance of any debt created, for the purpose of using the money
obtained upon the sale of bonds for street improvements.
Judge Dillon in his work on Municipal Corporations takes
exception to the holding of these courts, and in commenting
thereon uses this langua:ge:

"If the judment of the court in this case is to be taken as
holding that a municipal corporation, merely by virtue of its
authority to pave streets, may, without any express power,
borrow money, issue its negotiable bonds in advance, and
sell them as a means of raising money, to be applied to that
purpose; may issue them in any sum it pleases, and sell
them for any price it can obtain; and that bonds so issued
are commercial paper, with all the qualities and incidents
of such paper,-if such is the doctrine of the court, we feel
constrained to say that \Ye are unable, notwithstanding the
ability with which it is supported, to regard it as otherwise
than unsound and dangerous."
The supreme court of the United States, by a clivicled court,
ha:s held that a municipal corporation possesses no inherent or
incidental power to raise loans or borrmv money, where no debt
proviously exists, putting it upon the ground that such a pmver
must be conferred by legislation expressly, or by plain implication.
I think, however, that it is the law, as declared ty all courts
in \vhich the question has arisen, that where a clebt actually
exists, the city has the po\ver to i~sue its negotiable bonds ther,efor, ·within the statutory or constitutional limitation. In the
case under consideration, that power is specifically given by section 726 of the code. No power is, however, given by the pro-
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v1s1ons of our code for issui11g negotiable bonds of a city, for
the purpose of purchasing, erecting or extending electric light
plants in anticipation of the revenues of the city, and before the
debt therefor is created; and I very seriously doubt the authority
of a city to issue its bonds for that purpose in advance of the
creation of a debt contracted for the purchase, erection or extension of such plants.
It is within the power of a city, clearly, to contract a debt tot'
the extemion of an electric light plant. It may issue its city
warrants a:s an evidence of such debt, and when the extension is
completed, and the entire debt incurred, there can be no doubt
as to its right to issue its negotiable bonds for the purpose of
taking up such warrants and funding its debt.
Yours very truly,
CHAS. VV. MuLT.AN.

SHERIFFs-CoMPENSATION oF-The acts of the Twenty-ninth
General Assembly became a law on the 4th day of July,
1902, and sheriffs whose compensation was increased
by such act are entitled to receive the increase from
that date.
Des Moines, September 4,

1902.

HoN. \VILLIAM LARRABEB, JR.,
Clermont, Iowa.
DEAR SIR-I beg to acknowledge the: receipt of your favor of
the 3d inst.
The act of the last general assembly fixing the compensation
of sheriffs went into effect on the fourth day of July, and the
compensation which the sheriffs of the various counties of the
state are entitled to receive from and after the fourth day of
July, is that which is fixecl by the act of the Twenty-ninth General Assembly. There is no constitutional or statutory prohibition against either increasing or diminishing the compensation
of sheriff's. during their term of office, and the legislature has the
right to either increase or diminish such compensation at w~ll,
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and may fix the time when such increase or diminution shall take
effect.
In the case under consideration they have fixed that date as
the fourth day of July, 1902, when the act took effect as a law.
Yours very truly,
CHAS. w. MULLAN.

SuPERIOR CouRTs-EsTABLISHMENT oF-When a superior
court is established by a vote of the people, the judge
thereof must be appointed by the Governor, and will
hold office until the next general election.
Des Moines, September 4,
MR.

·1902.

E. L. ELLIOTT,
Oelwein, Iowa.

DEAR SIR-I beg to acknmdedge the receipt of your favor of
the 3d inst.
The provisions of chapter 9 of the laws of the T:wenty-eighth
General Assembly have given me a good deal of trouble in placing a construction thereon. I have finally, however, reached this
conclusion, which, while not entirely satisfactory, is the only one,
as it seems to me, which can be reached under the peculiar wording of the act.
The provision of section r is :
"Upon the petition of one hundred citizens of any such
city, the mayor, by and with the consent of the council,
may, at least ten days before any general election, issue a
proclamation, submitting to the qualified voters of said city
the question of establishing said court. Should a majority
of all of the votes cast at such election upon such proposition be in favor of said court, the same shall be thereby
estabHshed."
This part of the section is clear, and no question can arise as
to its construction. The court must be established by a majority
vote of the qualified voters of the city at a general election.
The next provision is the one which is difficult of interpretation, that is :
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"The judge d all superior courts now or hereafter established shall be elected at the last general election preceding
the expiration of the term of office of the present incumbent."
The legislature could ha.rclly have chosen language more difficult of construction. A judge or other officer can not be elected
to an office which does not exist, and there can be no present
incumbent in any office which has not yet been created under the
provisions of the statute. But as giving force to all of the provisions of the statute, so far as can possibly be clone, I think that
the court should first be created and established Jj,y a vote of the
citizens of the city in which it is sought to establish the same.
The office is thereby created, but is without an incumbent. A
vacancy exists which must be filled by appointment by the governor under the provisions of section 1272 of the code.
In your case I would suggest that you submit to the people 1t
the coming election, the question of establishing a. superior court
in your city. If a majority of the ballots of the electors of the
city are in favor of th': establishment of such court, it is thereby
established under the provisions of chapter 9 of the laws of tbe
T~wenty-eighth General Assembly. A certificate from the juclg<:s
of the election, showing that such court has been established by a
majority vote, should then be transmitted to the governor, and
upon receipt of such certificate, with a showing that there is a
vacancy in the office of judge, he will appoint a judge of the
court to fill such vacancy, who will hold office until the next general election, when his, successor will be elected under the provisions of chapter 9 of the laws of the Twenty-eighth General
Assembly.
I see no other method of procedure by which the machinery
of a superior court can now be created, established or put in motion under the laws as they exist.
Yours very truly,
CHAS. \V. MVLLAN.
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-The phrase "each government
subdivision" in section 1 of chapter 60 of the laws of
the Twenty-ninth General Assembly, refers to a
quarter-quarter section or a lot containing less than
forty acres.

LAND-SUBDIVISIONS OF

Des Moines, September 5, 1902.
HoN. M. C. \\'ooDRUFF,
Land and Tax Com'r Chi. Great \Vestern Ry.,
St. Paul, Minn.
DEAR SIR-I am in receipt of your favor of the 4th inst., asking a construction of the phrase, ''each government subdivision'',
as used in section I of chapter 6o of the laws of the T\venty-ninth
General Assembly.
Section 2397 of the Revised Statutes of the United States provides:
"In ev~ry case of the subdivision of a quarter section, the
lines for the subdivision thereof shall run north and south,
and the corners and contents of half quarter sections which
may thereafter be sold, shall be ascertained in the manner
and on the principles clirectecl and prescribed by the section preceding; * * * and in every case of a division
of a half quarter section, the line for the division thereof
shall run east and \vest, and the corners and contents o£
quarter-quarter sections, which may thereafter be sold, shall
be ascertained, as nearly as may be, in the mai1ner and on
the principles directed ancl prescribed by the section preceding; and fractional sections containing fewer o1· more th:m
one hunclrecl and sixtv acr•es shall, in like manner. as nearlv
as may be practicable, be subcliviclecl into quarter-quarte-r
sections under such rnles and regulations as may be prescriced by the secretary of the interior."
The constmction, which has been placed upon this statute hy
the courts of the United States ancl of this state, is that the smailest governmental subdivision of a section is a quarter-quarter
section, or forty acres.
This construction is recognized

111 :

Corbin 'L'. De Wolf, 25 Iowa, 124;
Stewart"'· Corbin, 25 Io\Ya, 144:
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Eldridge v. Kuehl, 27 Iowa, 16o;
Bulkley v. Callanan, 32 Iowa, 461;
Smith v. Easton, 37 Iowa, 584.

While it is true that in subdividing a section no corners ar.e
located intermediate between the section and half section corners,
such corners are in law regarded as equidistant between the two
established corners. The subdivision of quarter sections into
half quarter section and quarter-quarter sections is authorized
by act of congress approved April 5, 1832.
The legislature of the state, having in mind the decisions •)f
our own court referred to, and the provisions of the statutes of
the United States, and the regulations of the interior department
at the time of the passage of chapter 6o of the laws, of the
Twenty-ninth General Assembly, undoubtedly used the phrase,
"each government subdivision", as referring to the smallest division of a section, namely; a quarter-quarter section, or a lot containing less than forty acres, as shown by the government survey.
Yours very truly,
CHAS. \V. M CLLAN.

ELECTION-REGISTRY OF VoTERs-Voters whose names are
not upon the poll books of the last general election,
and who have not voted at any subsequent election,
must register to entitle them to vote.
Des Moines, October 28, rgo2.
MR. ScoTT SKINNER,
Creston, Iowa.
DEAR SIR-In response to your request, I make tl1e following
suggestions as to the registry list which must be prepared by the
registry boards for the .election of I902.
I desire to preface \vhat I here say with the statement that the
matter is not within the jurisdiction of this office, nor one upon
which I can express an official opinion, unless it should be
referred to me by one of the departments of the state. I simply
give my views of the requirements of the statute as a lawyer, and
not in my official capacity.
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Section 1084 of the code provides:
"A new registry of vot-ers shall be taken in each year of
a presidential election. For all other state or municipal elections, general or special, the registers shall prepare a new
registry book in each year, by copying from the poll book
· of the preceding general election all the names found therein,
adding thereto those of all persons registered and voting at
any subsequent election, "·hich new registry book shall show
all the facts of qualification of each Yoter a'S they appear on
the last preceding registry book, which, when thus made
up, shall be used at each election until a new registry book'
is prepared as required by law. Every person thus registered shall be considered as entitled to vote at any election
at which said registry book may be used, unless his name
shall be dropped by the correction of registration, as authorized by law."
Under the provisions of this section, it is the duty of the registry board to prepare a new registry book in each year, by copying from the poll book of the preceding general election the
names of all of the persons who voted at that election, and by
adding thereto the names of all electors registered and who voted
at any subsequent election. The book so prepared constitutes
the registry list, and the persons whose names are thus carried
on to the new book so prepared, are entitled to vote without further registration.
It follows from the provisions of thi's section that the names
of persons which were upon the registry list at the last presidential election, and which do not appear upon the poll book of the
last general election, can not be carried forward and entered upon
the new registry book, as the names of those only who voted
at the last general election, and whose names appear upon the
poll books of that election, and such otherSI,as voted at a subsequent election, are entitled to be thus entered in the new registry
book.
All voters, whose names are not upon the poll book of the last
general election, and who have not voted at any subsequent election, must appear before the registry board and register as electors, to entitle them to vote at the dection for which the new
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registry bock is prepared, subject only to the right to register
upon election day, if they fall within the provisions of section
1082 of the code.
Yours very truly,
CHAS. \V. MuLLAN.

osteopath who has
failed. in his examination is entitled to a second examination within fhree mcnths thereafter without further
fee.

OSTEOPATHS---RE-EXAMINATION OF-An

Des :Moines, December 10, 1902.
DR.

J.

F.

KENNEDY,

Secretary State Board of 11! cdical Examiners.
DEAR SIR-Your letter of the 8th ult., asking whether osteopaths who fail in an examination, are entitled to a re-examination by the board without the payment of an additional fee, is
received.

Section 2 583, as amended by the Twenty-ninth General Assembly, provides:
"The fee for said examination, which shail accompany
the application, shall be ten dollars, and the examination
shall be conducted in the same manner, and at the same
place, and on the ·same date. that physicians are examined,
as prescribed by section 2576 of the cede."
Section 2576 provides:
"Any one failing in his examination shall be entitled to
a second one within three months without further fee."
Construing the provisions cf these two sections together, as
they must be, I am of tl1e opinion that the provision above
quoted from section 2576 must be held to apply to the exaniination of osteopaths as well as to physicians, ancl that any osteopath who has failed in his examination shall be tntitlecl to a
second examination within three months thereafter, without further fee.
Yours very truly,
CnAS. \V. MuLLAN.
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RoADs-RoAD SuPERVISORs-The road supervisors elected
at the general election in the year 1902 hold office
until a consolidation of the road districts under the
township system.
Des :\loines, December 12, 1902.
HoN. \V. B. RowLAND,
Harlan, Iowa.
DEAR SIR-Please pardon my delay in answering your letter
of the 22cl of October, but absence from my office and the pressure of business has prevented my reaching it before.
Tlhe matter is not one upon which I should give an official
opinion, unless it shottld be referred to me by one of the departments of the state, of which I am the legal adviser.
As a matter of courtesy to you, however, I will suggest th:tt
section 1075 of the code provides:
"At the general election in e1ch even-numbered year, there
shall be elected in each c:Yil tovvnship, one township clerk,
and where not otherwise provided, one assessor, and one
road supervisor in each road di·strict, to be elected by the
voters of such district, who shall held their office for the
term of two years."

If your county is under the del roacl district system, there
was undoubtedly elected at the last general election held in November of the present yea,r, a road supervisor in each road district. His term of office ,yould be two years from the first Monday in January, 1903, except for the provisions of chapter 55
of the acts of the Twenty-ninth General Assembly. The road
supervisors, elected at that time, should qualify on the first Monday in January and hold their respective offices until the taking
effect of chapter 53 of the laws of the T\venty-ninth General
Assembly, vvhen the consolidated township system will become
effective under that act. During their period of office they would
hav,e the control and supervision of the roads of their respective
districts as though no such law hac! been enacted by the last
general assembly. \Vhen the consolidation provided for by chap.,
ter 53 is accomplished, and the new system inaugurated, their

288

REPORT OF THE ATTORNEY-GENERAL.

duties as road supervisor will necessarily cease, and the improvement and care of the roads of each consolidated district will
then fall within the duties of the township trustees .
. Yours very truly,
CnAS. \V. MuLLAN.

CoNTAGIOus DISEASEs-BoARD oF HEALTH-PEsT HousEs-

A board of health of a city has power to erect, ma.intain and control a pest house outside of the corporate
limits of the city.
Des Moines, December 12, 1902.
RoN. DELL G. MoRGAN,
Council Bluffs,, Iowa.
DEAR Sm-Your. favor of October 1st has been upon my desk
a long time, and pressure of other business has prevented me
from answering before.
T will call your attention to section 257 s-a, which is found
upon page 272 of the supplement to the code, relating to the location of pest houses for the treatment of infectious or contagious
diseases.
By sections 2 57 s-a and 2 57 5-b, the legislature undoubtedly
intended to provide that a city should be allovved to maintain
a pest house or hospital for patients affected with contagious or
infectious diseases, outside of the city limits, and that the municipal authorities should have exclusive jurisdiction and control of
such pest house or hospital. That if a controv~ersy should arise
between the city and the local authorities outside of the municipal corporation, as to the erection and maintenance of such pest
house, such controversy shall be referred to the pres~ident of the
state board of health, who shall forthwith appoint a committee
of three, who shall, upon two days' notice to the parties interested, investigate the matter and make such order in the premises
as the facts warrant, and that their order shall he final.
If for any reason the tovvnship outside of your city objects to
the location of a pest hottse within its limits, the matter should
be referred to the president of the state board of health, a com-
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mittee should be appointed by him, and the location of the pe~t
house determined by such committee, and when so determined
the e;rcler made by the committee is final and conclusive.
Yours very truly,
CHAS. \V. MULLAN.

ADMISSION TO THE BAR-QUAUFICATION AND ExAMINATION
oF APPLICANTS- -Evidence of preliminary educational
qualifications must be presented to the board of state
law examiners in the manner required by the rules.
Des Moines, December 12, 1902.
MR. CH:\S. X. GREGORY,
Dean of College of Law, State University,
Iowa City.
::\IY DEAR MR. GRI~GORY-I beg to acknO\dedge the receipt of
your esteemed favor of the I Ith inst.
I fully appreciate the situation in which you find yourself upon
the question of admitting students who are not graduates of <t
high school to your law class. The board of law examiners has
encountered this difficulty since the time of its organization, and
it has so far adhered to the strict rule that the applicant for
examination must bring his certificate of graduation in the regular course of study from the school from which he graduated, or
submit to the preliminary examination required by statute.
Our reason for holding to the strict rule is largely because
applicants for examination for admission to the bar who had not
regularly graduated from a high school having a course of three
years, appear.ed to find no :serious difficulty in obtaining certi:fi.cates from superintendents of schools that they had taken the
full three years' course although they had not graduated. Others
presented oertificates that they had taken a course of study fuily
equal to the three years' course of a high school which fitted
pupils for entrance into the Iowa University. \Vhile others produced certificates and affidavits from 1}rincipals <1ncl superintendents of high schools that, while they had not graduated from
any high school, their educational qualifications were equal to
those of a high school graduate, and such as would admit them
to the state university.
19
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To simplify the difficulty in determining the various questions
arising under certificates and affidavits given by school superintendents, the board adopted the simple rule that each applicant
must present his diploma or certificate of graduation, which alone
would be accepted as evidence of his educational qualifications,
or submit to the preliminary examination required. \Ve have
found this rule to be a good one, as. now every applicant for a
law ,examination understands that he must be a graduate of 1.
high school, academy or college, and present his certificate of
graduation as evidence of that fact, or take the preliminary examination.
I believe the rule established by the board to be one which is
very beneficial to students who intend to enter the law, as they
know in advance that they must complete their course of study
and gradua t,e before they can be admitted to the bar, and if a
rule of this character should be adopted by the un\ versity and
generally understood throughout the :state, I believe that _it
would be equally beneficial to the university law class.
While, as is suggested in your letter, it seems a hardship to
refuse a man the right to enter who has pursued three full years
of study and brings the proper certificate thereof, and accept another student who brings his diploma of graduation showing the
same course, it is perhaps a question of different forms of evidence, but the evidence which can be accepted in cases of this
kind must be determined by the board of law examiners and the
officers of the university; and so far the board has thought it
wise to accept no other form than the diploma of graduation,
and the result has been very satisfactory.
If you abandon this form of evidence. and permit certificateE
given by school superintendents or principals, \Yho are dispose(!
to favor and assist young men wishing to ,enter the law class,
the standard required by the statute will unquestionably be lowered, and the result will be detrimental to the law class and to the
bar of the state.
I will submit a copy of your letter to the different members
of the board, and ask them to give me in full their views upon
the question, and will then write you again upon the subject.
Yours very truly,
CHAS. \V. MuLLAN.
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SHERIFFS --FEEs-A

sheriff is entitled to retain all mileage
collected by him in the service of civil process. All
other mileage received by him must be accounted for
to the county, and he must account for and pay over
fees received by him when acting in his official
capacity in cases before justices of the pea.ce, mayors,
referees, etc.
Des Moines, Iowa, December I2, I902.

RoN. T. M. McADAM)

Mt. Pleasant, Iowa.
DEAR SIR-Pressure of business and absence from my office
have prevented my answering your favor. of the 24th of September before. I may also suggest that the matter is not one
upon which I should give an official opinion, unless the same
should be referred to me by one of the departments of the state,
of which I am the legal adviser. As a matter of courtesy, however, I will say that section I of chapter 27 of the acts of the
Twenty-ninth General Assembly specifically provides that the
sheriff shall be allow·ed to retain all mileage collected by him
in the service of civil process. There is no provisiun contained
in the law which permits him to do so upon criminal process.
It therefore logically follows that the legislature, having specifically provided what mileage may be retained by the sheriff,
all other received by him is excluded from the provision of the
statute, and he must account to the county for the same.
As to whether he must account for fees reoeived in criminal
cases before just;ces of the peace, mayors, federal referees, notaries, etc., I think the true rule is this: Wherever he is called
upon, as sheriff of the county, to act in his official capacity, the
fees which he receives for the service he is thus required to perform must be accounted for to the county. It is impossible to
give an abstract rule more clearly than the one stated, which
·will apply to all classes of cases.
Yours very truly,
CHAS. \\r. Mt:LLAN.
1

1
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ADMISSION TO THE BAR-QUALIFICATIONS OF APPLICANTS-

Examination as to preliminary educational qualifications made by persons other than the state board of
law examiners will not be accepted by the board.
Des Moines, December
HoN. CHAS. N. GREGORY
Iuwa City, Iowa.

18, 1902.

1

MY DEAR GREGORY-Enclosed her.evvith I hand you the letters of the other members of the state board of law examiners,
relating to the question of proof of the educational qualifications of law students, which· I will be pleased to hav.e returned
to me after you have read the same.
I hardly see how it is possible to make an exception of the
University, so far as the examinarion of its law class is concerned}
and to put such examination on a basis different from that required of other law schools. If the state board should adopt
the examination made by the University examiner as to the educational qualification of the law students, it could be very reasonably urged that the same rule should apply to other law schools;
and if this should be clone, one of the results, sought to be attained by the enactment of the law under which the board is appointed, would be entirely lost.
It may be suggested that the University is a state institution,
and that therefore the examination made by its examiners as to
the educational qualification of students seeking to enter the law
class, should be accepted by the state board. I· can, however,
hardly agree with this proposition, as it seems to me the University is simply a state institution whereby the state furnishes to
its people an opportunity to acquire an education, and when its
students have taken the course prescribed by the University
they are then ready to apply for admission to the bar upcn exactly the same footing as though they had taken a like course
at any other institution of learning.
Holcling this view, I am unable to see hmv the board can accept any examination as to the educational qualification of law
students in lieu of rthat required by the statute to be made by the
board.
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Personally I have no doubt that the examination made by
your examiner would, to say the least, be as thorough as one
made by the board, but the law requires that applicants for
admission to the bar, who are not graduates, must take a preliminary educational examination, given by the state board or
law examiners, befor.e they are admitted to the law examination, and this provision should, in my opinion, be carried out in
letter and in spirit by the board.
No student -will suffer any hardship by a strict enforcement
of this rule. If he is not a graduate at the time that he enters
the law class, he knows that he must submit to a preliminary
examination before he can be admitted to the bar, and he must
prepare himself for such examination. If by any chance he
should fail, such failure does. not prevent his taking a second
examination and being admitted after he has prepared himself
therefor.
Yours very truly.
CHAS. \V. ~iULLAN.

RoAos-LEVY OF TAxEs FOR-It is the duty of the township trustees at their April meeting, 1903, to levy the
road tax for that year, and also the road tax for the
year 1904; the road tax of 1903 to be collected and
expended as provided by the code prior to the acts of
the Twenty-ninth General Assembly.
Des Moines, January 29. 1903.
HoN.

F. P.

GREENLEE,

Red Oak, Iowa.
DEAR Sm-I l:eg to acknowledge the receipt of your favor of

the 26th inst.
Under section 1540, as amended by the Twenty-ninth General Assembly, I think the township trustees must levy the property road tax for the year 1903 as provided in that section of
the code before it was amended. This tax is to be paid in cash
and to be collected and expended during the year 1903. The~.r
must also in 1903 levy the road tax for the year r904. '"hich
shall be certified to the county auditor and entered ;_tpon the tax
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books and collected by the county treasurer as other taxes; that
is, the levies for I903 and I904 must both be made in the spring
of I903, the first levy to be collected and expended. as provided
by section I 540 of the code, during I 903 ; the other levy to be
certified, collected by the county treasurer and be made available
for the year I904.
I see no objection to both of these levies being made at the
:\pril, I903, meeting, ancl at the s_ame time, and I think this was
the intent of the legislature in amending section 1540.
In reply to your questions submitted I will answerFirst-That it is the duty of the township tmstees at their
April, I903, meeting to levy the road tax for the year I904.
Second-That it is their duty at their April, I903, meeting
to levy the road tax for the year I903, which shall be collected
and expended as provided by the code before the amendments
made to chapter 2 of title VIII by the Twenty-ninth General
Assembly.
I think your interpretation of the statute is the correct one.
and that the acts of your board are in compliance with the proYours very truly,
visions of the law.
CHAS. \V. MuLI,AN.

CoLLATERAL INHERITANCE 'l'Ax-A bequest by a decedent
to a priest to pay for services to be rendered in performing masses for the soul of the deceased, is liable
to collateral inheritance tax.
Des Moines, February 5, I903.
HoN. G. S. GILBERTSON,
Treasurer of State.
DEAR SrR-I have given the questions raised in the letter of
Messrs. Longueville & Kintzinger of February 3d, consideration, and beg to make the following answer thereto:
Section I467 of the code provides:
"All property within the jurisdiction of this state, and
any interest therein, whether belonging to the inhabitants
of this state or not, and whether tangible or intangible, which
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shall pass by will or by the statutes of inheritance of this or
any other state, or by deed, grant, sale or gift, made or intended to take in possession or in enjoyment after the death
of the grantor or donor, to any person in trust or otherwise, other than to or for the use of the father, mother, husband, wife, lineal descendant, adopted child, the lineal
descendant of an adopted child of a decedent, or to or for
charitable, educational or religious societies or institutions
within this state, shaH ce subject to a tax of five per centum
of its Yalue, above the sum of one thousand dollars, after
the payment of all debts," etc.
The provisions of this section are clear and explicit, and no
question can arise as to their proper' construction, or the character of property which falls within its provisions.
In the estate of Anton Hemmi under consideration. it appears
that the decedent bequeathed one thousand dollars to three different priests named in the will. It is claimed by the executor
that such bequest is not in the nature of a legacy to these priests,
but is money set aside to them for the payment of services to he
re:1tlerecl.
The position is 'clearly untenable. The money so given to the
priests passes by the will of the decedent, and takes effect after
his death, and it makes no difference whether it is in payment of services to be thereafter performed, or whether it is a
legacy given without any services to be rendered therefor. Any
property which passes by vvill or by deed, grant, sale or gift, where
such bequest or property conveyed by deed, grant, sale or gift,
is intended to take effect after the death of the testator, grantor
cr donor, if given or conveyed to any person other than the
father. mother, husb;md, wife, lineal descendant, adopted child,
lineal descendant of an adopted child, or to or for charitable, educational or religious societies or institutions within the state, IS
subject to pay the collateral inheritance tax under the statute.
The one thousand dollars bequeathed by Anton Hemmi is
property conveyed by his will and passes to the enjoyment of the
beneficiaries after his death, and the fact that such beneficiaries,
in consideration of such bequest, are to perform masses for the
soul of the decedent, does not take the property so given out
of the class which is liable :to pay the collateral inheritance tax.
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The fact that the services to be rendered by the pri,ests are of
a religious character can make no difference, as the statute only
exempts property gi,'en for charitable purposes or to educational
or religious societies or institutions, and a priest does not fall
within any of the classes or institutions to which property may
be given by a decedent and be exempt from the collateral inheritance tax.
I think the one thousand doBa,rs. so given by the will of Antnn
Hemmi is liable to pay the collateral inheritance tax.
Yours very truly,
CHAS. \V. Mur,LAN.

SHERIFFs-FEEs-If the receipts of the office received by a
sheriff with the salary allowed by the board of supervisors do not amount to the sum to which he is
entitled under the ~tatute, the deficiency must be
made up by the county.
Des Moines, February 10, 1903.
MR. ]. P. BossERT,

Primghar, Iowa.
DEAR Sm-I beg to acknowledge the receipt of your favor of

the 7th inst.
VV'hile the matter concerning \Vhich you write is not one upon
which I can express an official opinion, unless the same shouicl
be referred to me by one of the departments of the state, of which
I am :the legal adviser, upon an actual case pending therein, I
·will make the following suggestion:
Your county having a population of 17,000, falls within the
provisions of section 510, as amended by the acts of the Twentyninth Gener~tl Assembly, which are as follows:
"In counties having a population of over eleven thousand
and less than twenty-eight thousand, the sheriff shall receive, in full compensation for his services, including the
salary provided by section 5 I I of the code, the sum of two
thousand dollars, per annum, the same to be paid out of the
receipts of the office. * * * And that in counties having
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a pouplation of less than twenty-eight thousand, in \Yhich
the receipts of the office and the salary allowed in section 51 I
of the code, do not amount to the sum of eighteen hundred
dollars per annum, the board of supervisors shall, at the
January session thereof, make an allowance to the sheriff
of a sum equal :to the difference between the receipts of the
office for the previous year and eighteen hundred dollars.
* * * And, provided further, that all fees earned and
uncollected at the end of each year shall J;>elong to the county
and when paid by the clerk of the district court to be reported to the board of supervisors and paid into the county
treasury.''
The constmction which must be placed upon this statute· is
that a sheriff is entitled to retain the fees collected by him as his
compensation for services in counties of the class of O'Brien to
the sum of two thousand dollars; and if the receipts of the office,
together with the salary allowed by the board under section 5 I I,
do not amount to the sum of eighteen hundred dollars per annum, the board of supervisors shall make an allowance, at its
January session, of a sum which shall bring the compensation of
the sheriff up to eighteen hundred dollars.
The board is not authorized to fix a stated salary of eighteen
hundred dollars, its only authority being to make the annual
2ppropriation for a sufficient sum to bring the compensation 0f
the sher1f+ to that amount in case the receipts of the office are less.
In addition to this .the sheriff is entitled to be reimbursed j1·or.•
the county fer all expenses necessarily incurred ;mel acluall~r
paid in the performance of his official duties in serving criminal
proce::s or ccmmitments to the penitentiary, industria! schools,
or asylnms, which shall be audit.ed and allo\Yed by the Loarcl of
supervisors, as other claims against the county.
He is also entitled to retain all mileage collected by him in the
service of civil process.
T11e sums which he is ,entitled to from the county upon the
order of the board of supervisors should be paid by an order
upon the treasury the same as other debts of the county.
Yours very truly,
CHAS.

w.

MULLAN)

298

REPORT OF THE ATTORNEY-GENERAL.

ELECTioN~REGISTRATION---ScHooL

DisTRICTs-School districts may be divided into different voting precincts
by the board of directors, and a separate register of
the voters of each preeinct must be prepared by the
board of directors when the school district falls within
the class in which registration is required.

Des Moines, February I2, I903.
MR. JAMES SHIREY,
Centerville, Iowa.
DEAR SIR-I beg to acknowledge the receipt of your favor
of the wth inst.
\Vhile the matter concerning which you writ·e is not one upon
wh:ch I can express an official opinion, unless the same should
be referred to me by one of the departments of the state, I will
call your attention to section 2755 of the code, as amended by the
acts of the Twenty-eighth and Twenty-ninth General Assemblies; the amendment of the T'wenty-eighth General Assembly
being section I of chapter 105, and that of the Twenty-ninth
General Assembly being sections I and 2 of chapter 125. The
section in its complete form will be found in the supplement to
the code upon pages 3I8 and 3r9.
It gives the school corporation the power to divide the district
into such number of voting pr.ecincts as the board of directors
may determine, and provides that a separate register of the voters
of each precinct shaH be prepared by the board from the register
of the electors of any city included within such school corpora·
tion, which register shall be revised and corrected annually by
a comparison with the last register of election· of such ci:ties.
The fact that a school district is not divided into different .
voting precincts in nowise changes the rule as to registration, as
it is required in all school corporations ha.ving five thousand or
more inhabitants.
Second-The members of the board of directors may act on
the election board or appoint some suitable person or persons to
do so. The appointee so serving should be paid by the district.
Yours very truly,
CHAS. \V. MlJ~.U-~L
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MUNIClPAL

CoRPORATIONS--'-CouNCILMEN-CoMPENSA n o N -

The members of a city council of the second class are
entitled to receive one dollar for each regular or special
meeting not exceeding in the aggregate in one year the
sum of fifty dollars, except for services as members of
the board of review, and such compensation covers all
committee service.
Des :Moines, Febmary

HoN. H.· T.

12,

1903.

McCoRMACK)

Knoxville, Iowa.
DEAR SIR-I beg to acknowledge the receipt of your esteemed
favor of the roth inst.
The question propounded by you does not come within the
jurisdiction of my office, unless it should arise upon a prosecution for malfeasance in office; that is, I can not undertake to
be the adYiser of every city or town c<;mncil as to their rights
and duties under the statute. These should be determined by
13 city solicitor, elected for that purpose.
As matter of courtesy to you, however, I will say that a careful reading of section 669, as amended by the acts of the T'wenty-eighth General Assembly, leads me to the conclusion that the
members of a city council of the second class, and of incorporated towns, shall receive only one dollar for each regular or
special meeting, and the amount of their compensation shall not
in the aggregate exceed fifty dollars in any one year for all services performed by them, except services as members of the
board of review, for which they are entitled to one dollar for
each session of not less than three hours, which is to be paid
out of the county treasury. The compensation thus specified
by statute covers all services performed by such councilmen,
either in their capacity as members of the council at its meeting
or for committee service. And any sum taken by them in excess of the amount thus fixed by statute would be an unlawful
appropriation of the public funds, and an unlawful receipt by
them of money in excess of the amount to which they are legally
entitled.
Yours very truly,
CHAS. \V. :YiuLI,AN.
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8HERIFFS-COMPEN SA TION OF- U nco) lee ted

fees belong to
the county, and the board rA supervisors should make
an allowance to bring the compensation of the sheriff
up to the amount fixed by statute.
Des Moines, February I3, I903.

HoN. JoHN HAMMILL,

Britt, Iowa.
DEAR SIR-I beg to acknowledge the receipt of your favor
of the I I th inst.
\Vhile it is no part of my duty a9 attorney-general to furnish
opinions to county attorneys or boards of supervisors, I will, a,.
a matter of courtesy, however, give you my vievvs upon the questions propounded in your letter.
Section SIO of the code, as amended by the acts of the Twentyninth General Assembly, provides that all fees earned and uncollected at the end of each year shall belong to the county, and
when paid by the clerk of the district court, be reported to the
board of supervisors and paid into the county treasury.
Under the facts of the case which you suggest, if the sheriff
had only received five hundred dollars as fees up to the end of
the year, and there were still two hundred dollars fees uncollected, vvhich had been earned, the board of supervisors should
make an allowance of four hundred dollars to bring his compensation for the half year to nine hundred dollars, and all of
the t\vo hundred dollars earned fees which had not been collected
would then belong to the county and be pa.id into the treasury
when collected.
Second- Under the provisions of section 308, the salary fixed
by the hoard of supervisors for the county attorney at the beginning of the year I902, \Yotlld continue during that year, and
the minimum salary proYided by ihe legislature could not be
paid or receiwd until the year following the enactment of the
Yours very truly.
statute.
CHAS.

\V. MULLAN.
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CoLLATERAL INHERITANCE TAx-Where personal property
was bequeathed to a collateral heir, charged with a
life estate and placed in the hands of a trustee for the
benefit of the person holding the life estate and the
person to whom the bequest is made, before the enactment of the collateral inheritance tax law, it does not
become liable to pay such tax upon the death of the
life tenant, as the title thereto passed prior to the
enactment of the law.
Des Moines:, February 14, 1903.

RoN. G. S. GILBERTSoN,
Treasurer of State.
DEAR SIR-After a1 full and careful examination of the question as to whether the property now in the hands of the trustee
appointed by the will of Helen P. Griffith, and in which Helen
E. Groverman had a life estate with remainder over to Susan
R. Groverman, I have reached the conclusion that the money
in the hands of the trustee is not liable to pay the collateral inheritance t1a.x. Upon the death of Helen P. Griffith, the money
directed by her will to be placed in the hands of the trustee, and
in which Helen E. Groverman took a life estate vested at once
in Susan R. Groverman by the terms of the will. The title
thereto pass.ed under the will to Susan R. Groverman and she
became the owner thereof in fee subject to the life estate given
Helen E. Groverman, before the enactment of the collateral inheritance tax law. It therefore follows that upon the death o·f
Helen E. Groverman, the life tenant Susan R. Groverman became entitled to the possession of the property, to which she had
held the legal title before. She did not succeed to the title to
the property after the enactment of the collateral inheritance law.
For these reason the property is not liable -to such tax.
Yours very truly,

CHAS. \V. MULLAN.
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TowNsHIP CLERK-CoMPENSATION OF-A township clerk is
entitled to five per cent upon all money coming into
his hands by virtue of his office, except money received
from his predecessor and except money collected and
paid out for road purposes, upon which he shall be
allowed two per cent only.
Des Moines, February
MR.

J E.
0

20,

I903.

SNEDAKER)
Mount Ayr, Iowa.

DEAR SIR-I beg to acknowledge the receipt of your favor of
the· I 8th inst.•
Should not your inquiry be referred to the county attorney of
your county rather than to the attorney-general, as it is a matter
strictly within his jurisdiction, and not· within the jurisdiction
of this office, nor is it one upon which I can express an offi6al
opinion, unless it should be referred to me by one of the departments of the state.
I will, however, suggest that the provisions of the statute relating to the compensation of township clerk seem to be very
clear and explicit.
First-He is entitled to five per cent of all money coming into
his hands by virtue of his office, except money received from
his predecessor in office, unless otherwise provided by law.
Second-Section I 538 provides that he shall receive two per
cent on all money collected by him and paid out for road purposes.
The section last referred to is ,a, limitation, and must be construed in connection with subdivision 2 of section 59 I; and the
two construed together would read in substance:
"He shall be entitled to five per cent upon all money coming into his hands by virtue of his office, except money
received from his predecessor, and except money collected
and paid out for road purposes upon which he shall be allowed only two per cent."
Your ccnstructicn of the statute is, in my opinion, correct.
Yours Yery truly.
CHAS. \\" . .ML"LLAN.
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ExTRADITION-PROOF oF CoMMISSION oF OFFENSE AND oF
INFORMATION OR COMPLAINT FILED-'fhe application for
the extradition of a person charged with the commission of a crime in another state should be accompanied
by an affidavit setting forth the circumstances of the
commission of the offense, and a duly attested copy of
the indictment, preliminary information or complaint
before the request for extradition is granted.
Des Moines, February 2I, I903.
MR.

JOHN BRIAR,
Private Secretary to the Go'vemor.
DEAR SIR-An examination of the requisition, made by the
governor of Kentucky upon the governor of this state, for the
extradition of J. D. \Vurtsbaugh for the crime of bigamy claimed
to have been committed in Kentucky, discloses that such requisition and the evidence in the form of ·written affidavits attached
thereto, does not comply with the requirements of our statute.

Section 5I 7 I of the code provides :
"No executive warrant for the arrest and surrender of a
person demanded by the executive authority of another st,ate
or territory, as a fugitive from justice of such state
or territory, * * * shall be issued, unless the requi ..
sition from the executive authority of such other state o)r
territory, * * * is accompanied by sworn evidence that
the party charged is a fugitive from justice, and by a duiy
attested copy of an indictment, preliminary information or
complaint, made befor~e the court or magistrate: authorized
to receive the same."
The affidavit of Mr. H. Edwin Rowe, attorney for the commonwealth of the Sixth distr:ct of Kentucky, states in his sworn
application for a requisition that the said J. D. \Vurtsbaugh is
a fugitive from justice. Such statement is a conclusion of law
which must be inferred from the facts in the case, and the facts
upon which such conclusion is based is nowhere set forth in the
application.
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In Jones and Atkinson v. Leonarrd, S? Iowa, 107, it is said:.
"There are grave doubts whether such a statement constitutes the evidence requir.ed by the statute. \iVhether the
plaintiffs were such fugitives. is a mixed question of law
and fact. The latter being stated or ascertained, a legal
conclusion \Yould follow or be based thereon. Instead o [
stating facts, the affidavit states nothing- more than the legal
conclusion of the person making the affidavit. The statute
requires the governor to determine whether or not the person or 1~ersons are fugitives from justice. Sworn evidence
is to be submitted to him to enable him to do so. Such
evidence may be in the form of affidavits. But instead of
any facts being stated, upon which an independent judgment could be formed, the governor must have relied wholly
on the legal conclusion of another. It seems to us that to
sanction such a proceeding would be establishing a dangerous precedent."
There should be attached to the application for the requisition,
an affidavit fully setting forth the facts and circumstances of
the commission of the offense, and the facts. circumstances and
time when the person charged fled from the jurisdiction of the
state in which the crime is claimed to have been committed.
Second, there should be a duly attested copy of an indictment,
preliminary information or compl1aint made before the court or
magistrate authorized to receive the same, specifically charging
the person sought to be extradited with the crime which it is
claimed he has JOmmitted. If an indictment has been found, a
duly attested copy thereof, under the seal of the court to which
it has been returned. should be attached to the application. If
a preliminary information or complaint has been filed before any
court or magistrate, having jurisdiction to try the case upon preliminary information or otherwise, a certified copy of such preliminary information or complaint, giYen under the hand of the
magistrate or clerk of the court, together \Yith .a. certificate c.f
such magistrate or clerk, showing that the same has been duly
filed by such magistrate or clerk, and that the hearing thereof
is pending the arrest or extradition of the person charged,
should be attached to the application.
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I find an affidavit, duly sworn to by P. E. Wurtsbaugh, which
purports to charge Jesse D. \iVurtsbaugh of the crime of bigamy
committed in the county of Davis and state of Kentucky, but
there is no evidence that such affidavit was ever filed in any
court or by any magistrate as a preliminary information upon
which a \v:arrant could issue for the arrest of the said Jesse D.
\ Vurtsbaugh.
I would suggest that the requisition with all of the affidavits
and papers attached thereto be returned with the information
to the persons desiring the arrest and extradition of Jesse D.
\Vurtsbaugh, that an affidavit be made by some one having personal knowledge of the facts, setting forth explicitly the commission of the offenSie charged and the fact that thereafter, it
it is true, the said Jesse D. \V urtsbaugh fled from the state of
Kentucky to avoid punishment for the crime charged. That a
preliminary information be duly prepared, sworn to and filed
before a proper magistrate having jurisdiction of the case, and
a warrant be issued thereon for the arrest of the said Jesse D.
\Vurtsbaugh, and that certified copies of such information and
warrant, given under the hand of the magistrate or court in
which the information is filed, be ,attached to the application.
Further than this, I think there should be evidence in the form of
an affidavit, shO\ving that no divorce was granted the said Jesse
D. \Vurtsbaugh or to Stella, A. Wurtsbaugh, dissolving the bonds
of matrimony existing between them after their marriage on the
27th clay of February, 1884. As the presumption of law is, in
the absence of evidenc~ to the contmry, that the impediment
which is claimed to exist as to his marriage with Eva T. Wurtsbaugh was removed before such second marriage by divorce or
otherwise. And such affidavit should further show that the said
Stella A. \Vurtsbaugh was living at the time cf such second marnage.
Very respectfully,
CnA;;. \V. ML'LLAN.
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JumoiAL DrsTRicTs-CoMPENSATION OF JuDGES.

Des Moines, February 2I, I903.
Ho~. HENRY BANKS,

Fort Madison, Iowa.
DEAR SIR-Your letter of the I 7th inst. to Hon. B. F. Carroll, Auditor of State, has been referred to me, together with h:s
request that I determine what salary you ar;e entitled to receive
under the act of the Twenty-ninth General Assembly.
There seems to be some confusion in the statutes r.egarding
the election of judges in the first judicial district, and I will he
pleased to have any 1assistance which you can give me in arriving at the facts in the case.
Prior to the adoption of the code of I873, Lee, Henry, Des
Moines and Louisa counties constitut.ed the first judicial district of Iowa. I think the district remained without change
until 1886, when it was changed by chapter I34 of the acts of
the T!w,enty-first General Assembly. Henry and Louisa counties were taken out of the district, and it was then composed
of the counties of Lee and Des Moines. It then continued without change until 1896, when Des Moines county was taken out
of the district and Lee county created the first judicial district
of the state.
·

Section 584 of the code of I873 provides:
"A district judge and a district attorney shall be chosen
in each judicial district, except the twelfth and thirteenth,
at the general election in the year I874, and each fourth
year thereafter."
Lee county having always formed a part of the first judicial
district, and a judge having been elected therein in the ye2.r
I874, who, under the constitution, would hold his office for four
years from and after the first day of January following such
election, I am unable to understand. the langua.ge of secti«:m 5 of
chapter I2 I of the acts of the Tw.enty-sixth General Assembly.
Section 2 of that act creates Lee county as the first judicial
district of the state. At the time the act went into effect, there
must have been one or more judges of that district vvho had been
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elected under the law as it existed prior to the pass,age of chapter 121. In the regular course of the expiration of the terms
of office of such judges, the offices should have been filled at
the general election in the year r888; and I am free to say that
I do not now understand why the legislature designated such
election to take place in the year r899.
If, under section 5 of chapter 121 of the acts of the Twentysixth General Assembly, you were elected for the term of four
years, could a subsequent legislature abridg.e your term of office?
If in the reg-ular course of the expiration of the term of office
of judge of that judicial district, you were elected in the year
r898, it seems clear to me that your office was for the term of
four years, and that it must again be filled by the election in
1902. But, as I ha,ve indicated, I am at a loss to understand
why the year r899 was fixed by the Twenty-sixth General Assembly as the year when a judge in that district should be elected.
It may be in the hasty examination which I have given this
matter, I have overlooked some act of the legislature that may
explain this 1apparent discrepancy, and I will be pleased to have
your vi,ews upon the question before giving the auditor my
optmon.
Yours very truly,
CHAS. w. MULLAN.

JUDICIAL DISTRICTS-- ELECTION OF J UDG E.s--COMPENSATION

oF--The date "1899" fixed by the act of the Twentysixth General Assembly for the election of judges in the
first judicial district is an error, and should be "1898."
The judge of that district elected in 1902 is entitled
to the increased compensation fixed by the Twentyninth General Assembly.
Des Moines, February 27,

1903.

HoN. B. F. CARROLL,

Auditor of State.
DEAR SrR-In response to your verbal request that I advise
you as to whether the judge of the first judicial district of Io\Ya
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is entitled to the increased compensation fixed by the T\ventyninth General Assembly, I have to say that from the time of the
enactment of the code of 1873 to the present time, each judge
of that district has been elected every four years beginning with
the year 1874, after the code went into effect. These elections
have occurred since that time in 1878, 1882, 1886, 1890, 189.1,
1898 and 1902. At the time the act of the Twenty-sixth GeJi.eral Assembly went into effect, the judge of that district was
then s,erving the term for which he had been elected in 1894,
and which would expire the first day of January, I899· The
ele-ction to fill that office, ,a,fter the expiration of the incumbent
term on the first clay of January, 1899, would necessarily have
to be the November election of I 898, and it is clear that the
Twenty-sixth General Assembly simply made a mistake when it
declared that the office should be filled at the general election i:-t
1899, as such provision would have left the district without a
judge from the first day of January, I899, to the first day of
January, I900, unless it could be helcl that the act extended the
term of the incumbent one year, and this I think is not tenable.
'Dhe simple fact is that the figure 9 was inadvertently written
in the act instead of the figure 8, and the error was not discovered until the passage of the bill. The present incumbent was
elected in the year I 898. No election was held in I 899. His
term of office would expire on the first day of ]ianuary, I90J.
He was re-elected at the general election of I902. This makes
a straight succession in office by an election held every four years
from I874 to 1902. Judge Banks, having been legally elected
at the November dection of I902, qualified and taken his office
on the first day of January, 1903, is clearly entitled to the increase of salary fixed by the act of the Twenty-ninth General
Assembly.
Yours very truly,
CHAS. \V. MuLLAN.
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deputy appointed by a sheriff must be paid out of the receipts
of the office, and if such receipts are insufficient to pay
the salary alloWed the deputy and to give the sheriff
the compensation fixed by law, the deficiency must be
made up by the county.

SHERIFFS-DEPUTIES--COMPENSATION OF--A

Des Moines, February 27, I903.
HoN.

En. P.

INGHAM,

Muscatine, Iowa.
DEAR SIR-I beg to acknowledge the receipt of your favor of
the 26th inst.
Pardon me for suggesting that it is no part of my duty as
attorney-general to determine questions arising in the administration of county affairs, unless such questions are referred to
me by one of the departments of the state, of which I am the
le~al adviser; and that whatever I say upon questions of that
character is simply voluntary and is not binding upon any court
or tribunal before whom the question may come.
As a matter of courtesy to you, however, I will offer the follmving suggestions as to the construction of sections I and 2 of
chapter 27 of the acts of the Twenty-ninth General Assembly.
Section I provides :
"In counties having a population of over twenty-eight
thousand, and less than forty-five thousand, the sheriff
shall receive in full compensation for his services.
except the expenses. hereinafter provided for, three
thousand dollars per annum, the same to Le paid out
of the receipts of the office. * * * And in counties
having a population of more than twenty-eight thousand,
and less than forty-five thousand, in which the receipts of
the office and salary allmved by the board do not in a11y
year 1amount to the: sum of two thousand dollars, the board
of supervisors shall, at the January session thereof following-, make an allowance to the sheriff of a sum equal to the
difference between the receipts of the office for the previous
year, and two thousand dollars."
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Section

2

provides :

"In all counties the sheriff shall, in wntmg, appoint one
or more persons not holding a county office ;1s deputy or
deputies. * * * In all cases the board of supervisors
shall fix the number of deputies and shall fix the salary of
such deputies at not exceeding one thousand dollars per
annum each in counties having a population over twentyeight thousand. * * * And in all counties, the chief
deputy shall be paid by the sheriff out of the compensation
allowed him under the provisions of the preceding section,
and all other deputies shall be paid by the county."
The construction which must be placed upon this statute appears to me to be this: That the chid deputy must be paid out
of the receipts of the office. If at the end of the year such receipts are insufficient, together with the salary allowed the
sheriff under section 5 I I of the code, as amended by the Twentyseventh General Assembly, to pay the salary of the: depctty, as
fixed by the boa.rd, and to pay the sheriff a compensation of two
thousand dollars, then the board mu;t, under the provisions of
section I of chapter 27 of the acts of the Twenty-ninth General
Assembly, make an allowance to the sheriff of a sufficient amount
to bring his compensation up to the sum of two thousand dollars.
If the receipts of the office are sufficient to pay the salary allowed the chief deputy, and to give to the sheriff, with the salary which he receives under section 5 II, a compensation of two
thousand dollars, no allowance should be made by the board.
If the receipts are sufficient, after. paying the salary allowed
the deputy to pay the sheriff a compensation of three thousand
dollars with the salary allowed him, he is entitled to retain that
sum as his compensation. All receipts above that amount must
be turned over to the county.
Yours very truly,
'CHAS.

vV.

MuLLAN.
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CouNTY AuDITOR-PUBLICATION oF REPORT--It is the duty
of the county auditor to make and publish the financial statement provided for in section 480 of the code,
as amended by the acts of the Twenty-ninth General
Assembly, and such report must contain comparison
with previous years.
Des Moines, February 27, 1903.
MR. 0. B. PETERSON,
Nevada, Iowa.

DEAR S1R-I beg to acknowledge the receipt of ycur favor of
the 26th inst.
\Vhile I doubt the advisability of my giving an opinion upon
questions referred· to me by county officers, as it is no part of
my duty to advise them as to their leg1al rights, and the county
attorney is by law made their legal adviser, I will, however, say
that I think there can be but one construction placed upon
section 480 of the code, as amended by chapter 23 of the acts
of the Twenty-ninth General Assembly, and that is that it is the
duty of the auditor to make and publish the financial statement
provided for in said section in 1903, showing the expenditures of the county during the year 1902; and that such duty
is obligatory upon him.
The provisions of the closing portion of the section clearly
indicate that such was the intent of the legislature, as it is provided that the comparison required by the section need not be
mGde in the first report published, and the second report need
only contain a comparison with the preceding year, and the third
report with the last two years, the fourth report with the last
three years, and the fifth r;eport with the last four years. That
is to say, a statement of the business of 1902 must be published
in 1903, without comparisons. A statement of the business of
1903 must be published' in 1904 with a comparison of the business of 1902, and so on.
It seems to me the statute is susceptible of no other interpretation.
Yours very truly,
CHAs.

vv.

MuLLAN.
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SALOON MuLcT TAx--Any saloon or place where intoxicating liquors are sold at retail is liable to pay the mulct
tax, whether operating under the mulct law or not.
MR.

s.

Des Moines, March 5, I903.
HENDRIX,
Laville, Iowa.

DEAR SIR-I beg to ackno\vledge the receipt of your favor of
the 4th inst.
\Vhile the matter concerning which you \nite is not one upon
which I can expr.ess an official opinion, unless the same should
be refe~red to me by one of the departments of the state, I will
· make the following suggestions in regard to your action as
assessor.
If any one in your assessor's district is conducting a piace for
the sale of intoxicating liquors, other than as authorized under
the pharmacy law, it is the duty of the assessor to assess the
mulct tax against him, whether he has received a permit to
carry on such place under a petition signed by sixty per cent of
the voters of the county or not. The assessment of the mulct
tax against a saloon is not dependent upon the fact that such
saloon is running under a petition of sixty per cent of the voters
of the county. If it is conducted and carried on, either under
such petition or without such petition, it is in either case equally
liable to pay the mulct tax, and should be assessed therefor.
Yours very truly,
CnAS. \V. MuLLAN.

CouNTY ATTORNEYs--CoMPENSATION OF-County attorneys
are not entitled to a percentage upon fines, unless the
same are collected by the county.
Des Moines, March I I, I903.
HoN. L. C. RINARD,
. Mason City, Iowa.
DEAR SIR-I beg to acknmdedge the receipt of your favor of
the 7th inst.
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Section 3o8 of the code provides :
"In addition to the salary above provided he (the county
attorney) shall receive the fees as now allowed to attorneys for suits upon written instruments where juugment i~ ·
obtained, for all fines .collected and school fund mortgages
foreclosed."
Under this provision, a county attorney, can not, in my
·opinion, be paid an attorney fee upon any fine which is assessed
by the court, unless such fine is collected and paid into the treasury; that is, he is entitled to the percentage of all fines collected
and paid into the county treasury upon the same scale as attorneys' fees are allowed where judgments are obtained upon written instruments. The provisions of this section are in harmony
with the original act of the Twenty-first General Assembly,
which provided that the county attorney, in addition to the salary f1xed by the board of supervisors, should also be paid ten
per cent upon all fines collected. It was not the intent of the
legislature to make the county liable for such compensation, nor
that the same should be paid from the county treasury, unless
the fines were actually collected.
Yours very truly,
CHAS. w. MULLAN.

PuBLIC 0FFICERs--J URORs--CoMPENSATION OF--Where the
compensation of a public officer or a juror is fixed by
statute, the court has no power to legally grant a
greater compensation; but it is within the power of
the court to order that the board and lodging of jurors
be paid by the county where they are required not to
separate during a trial.
Des Moines, March

1

r, 1904.

BoN. CLAt:DE R. PoRTER,
Centerville, Iowa.
DEAR Sm-Enclosed 'herewith I hand you a copy of a letter
written to t.Ir. Greenlee, county attorney of Montgomery county,
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relating to the question of the levy, assessment and collection
of road taxes for the years I903 and I904, which I believe will
cover the ground of inquiry in your letter.
I believe it is a well settled principle of law that where the
compensation of any public officer, juror, or any other person
performing services for the state, is fixed by the statute, he can
not legally receive any other compensation than that fixed, and I
very seriously doubt the power of any court to legally grant or
order a greater compensation to be paid to a juror than that
fi:x,ed by section 354 of the code. If the jurors are ordered not
to separate during the trial of any case, I think the court has
power to order that the cost of their sustenance, that is their
board and lodging, be paid during the time they are kept together; but it can not legally dir.ect that they be paid any greater
sum as compensation for their services than that fixed by law,
and any such order would not be binding upon the board of
supervisors.
Yours very truly,
Cfus. W. MuLLAN.

SuRvEY oF PuBLIC LAND--MEANDERED LAKE BEDs--STATUTE
AND CASES RELATING THERETO.
Des Moines, March I9, I903.
HoN. A. B. CuMMINS1
Governor of Iowa.
DEAR SIR-In compliance with your request of yesterday, I
giv.e below the statutes and adjudicated cases bearing upon the
question of the duty of the governor to request a survey of lands
which were originally meandered as permanent lakes by the
government survey, for the purpose of permitting the present
claimants to obtain title thereto through a patent from the general government.
·
The statute which was cited by Mr. Evans as authorizing the
governor to make a request for a survey of such meandered
lakes and lands, is· section 3 of chapter I 38 of the acts of the
Fifth General Assembly, which was approved Janua.ry 25, I855·
This act was inserted in the Revision of I86o without change,
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as sections 953, 954 and 955 thereof. It was not inserted in
the code of 1873, and it ~~eems to me a serious question whether
it now has any force and effect whatever.
Section 47 of the code of 1873 provides:
"All public and general statutes passed prior to the present session of the general assembly, and all public and
special acts the subject whereof are revised by this code,
or which are repugnant to the provisions thereof, are hereby repealed."
It seems to me the act of 1855 must be held to be a general law, as it applied to every governor of the state during the
time the act was in force. If it was a general !law, and was
omitted from the code of 1873, I do not see how to escape the
conclusion that it was repealed by the enactment of that code,
although that question does not appear to have been raised as
to the law, and the supreme court in Rood v. T¥a.Uacc, 109 Iowa,
I 3, refer to the act as being in force.
As bearing upon the question of the status of lands of this
character, and of the duty and power of the governor in relation thereto, I call your attention to the cases of

Rood v. Wallace, 109 Iowa, 13;
Schlosser v. Hemphill, 90 N. W. Rep., 842;
Carr v. Moore, 93 N. \V. Rep., 52.
Please command me if I can be of any further service to you.
Yours very truly,
CHAS. W. MuLLAN.
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TELEPHONE CoMPANIEs-RoADS AND HIGHWAYs--Telephone
companies have no right to erect their poles and maintain their wires in the streets of a city or incorporated
town except with the consent of the municipal authorities.
Des Moines, March 24, 1903.
HoN. G:eo. SoKOL
Monmouth, Iowa.
1

DEAR Sm-I beg to acknowledge the receipt of your favor of
the 2oth inst.
I doubt the propriety of my expressing an opinion upon the
question of the right of telephone companies to place their poles
in the streets of a town \Yithout having a franchise therefor, for
the reason that whatever I may say upon the subject vyill not be
binding upon any court or tribunal before whom the question
may come. I will, however, give you briefly my Yiew of the
pr,esent provisions of the law.
Section 1324 of the code of 1R73 gave the right to any person
or company to construct a telegraph or telephone line along the
public highways of the state. This remained the law until the
adoption of the code of 1897, by which the language of the section was changed so that it now reads: "Any person or firm,
and any corporation organized for such purpose, within or without the state, may construct a telegraph or telephone line along
the public roads of the state;'' the words "public highway" in
the original section being struck out and the \Yord "road" substituted therefor.
The words "public highway" is .a broader -term than the \Yord
"roacl." It is a generic term and includes all roads, streets and
alleys. under section 1324 of the code of 1873, telephone compani.es undoubtedly hacl the right to locate their poles along the
streets and alleys of cities and tO\YIJS without obtaining a franchise therefor.
In adopting the code of 1897, the legis];:>_ture, by striking out
the \YOrds "pubEc highw,ay" ancl inserting the word "roads",
uncloubteclly intended to abridge the right of telegraph and tele-
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phone companies and to confine their right to locate, erect and
maintain poles along the public highways of the state to what
are known as roads, as distinguished from public highways.
"Road" is defined in Bouvi,er's Law Dictionary as: "A passage through the country for the use of the people," citing 3d
Yeates, 42 I ; and this definition has been followed in ChollarPotosi Mining Co. v. Kennedy, 3 Nevada, 373· And in In re
Woolsey, 95 N.Y., I35, it was held that a provision of the New
York constitution prohibiting the passage of a private or local
bill laying out, opening, altering, etc., roads, highways or alleys,
is not applicable to city streets and avenues.
\Vhile the adjudicated cases are not all in accord as to the
distinction between a public highway and a road, it seems to me
clear that it was the purpose of the legislature in striking out
the words "public highway" in section I324 of the code of I873,
and inserting the word "roads" in section 2 I 58 of the present
code, to make the clear technical distinction, and to take away
from telephone and telegraph companies the right to locate,
erect and maintain their poles along the streets and :avenues of
a city, .except with the consent of the city authorities.
As bearing out this construction of the statute, I call attention to section 77 5 of the code, which provides :
"Cities and towns shall have power to authorize and regulate telegraph, district telegraph, telephone, street railway
and other electric wires and poles and other supports thereof '
by general and uniform regulation, and to provide the manner in which and places where the same shall be placed upon,
along or under the streets, roads, avenues, alleys and public
places of such city or town."
This section gives to the city or town council the power to
authorize, as well as to regulate, the erection and maintenanoe
of such telephone poles along the streets and highways of a city.
Taking this section in connection with the change made in
the statute referred to, I am clearly of the opinion that no telephone company is authorized, under the present law, to locate,
erect and maintain its poles along the streets and public highways of a city or town, unless it receives a franchise therefor
from such city or town.
Yours very truly,
CHAS. W. MULLAN.
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ScHooL DISTRICTs-PowERS oF ELECTORS AT ANNUAL MEETTINa-(!) The provisions of section 2749 of the code
relating to the submission of any proposition upon
petition signed by ten voters, do not apply to any
proposition which the voters of the district township
have the right to pass upon at their annual meeting.
(2) It is within the power of the -~lectors to determine
that a particular branch of study may be added in one
subdistrict and not in others of the township. (3)
When assembled at the annual meeting, the electors
have power to pass upon one or all of the different
propositions included in section 2749, and no notice
that such questions will be voted upon is necessary.
Des Moines, March 24, 1903.
MR. JoHN 0RTNER1

R. R. No. 5, vVaterloo, Iowa.
DEAR SIR-I beg to acknowledge the receipt of your favor of
the I 9th in st.
While the matter concerning which you write is not one upon
which I can express an official opinion, unless the same should
be referred to me by one of the departments of the sta,te, of
which I am the legal adviser, I will make the following suggestions in relation to the questions asked in your letter:
First-I know of no provision of the statute which makes the
vote of the corporate meeting of a school district invalid because
only eight persons are present and vote at such meeting. The
provisions of section 2749, relating to the submission of any
proposition authorized by law to the voters at the annual meeting upon a petition signed by ten voters in any school township,
do not apply to or affect any proposition which the voters of the
district township are given the right to pass upon, and which
is in fact voted upon by them at the annual meeting.
Second-Section 2749 of the code gives to the electors assembled at the annual meeting the right to determine as to what
added branches shall be taught in the schools of the township,
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and I know of no reason why it may not determine that a particular branch of study may be added in one subdistrict and not
in others of the townsh~p.
Third-I do not think it is necessary to the validity of any
vote ~.f the electors assembled at the annual meeting, in carrying out the powers which are given by section 2749 of the code,
that t):le notice of the meeting should state that a vote will be
taken upon either of the propositions which the electors are by
that section authorized to pass upon. vVhen they are assembled
at the annual meeting they have the pmver to pass upon any one
or all of the different propositions included in section 2749, and
no notice that such questions will be voted upon at the meeting
is necessary to give the vote thereon validity.
Yours very truly,
CnAs. vv. MuLLAN.

RoAns-WORKING OF-(1) The township trustees may let
the road work or any part of it to the lowest responsible bidder. (2) If the work is not let by contract,
they may employ a superintendent to oversee and
carry out the same. (3) Trustees are not eligible as
superintendents of roads, nor can a contract for working the same be let to either of them.
Des Moines, March 25, I903.
HoN.

T. P.

HARRINGTON 1

Algona, Iowa.
DEAR SIR-I beg to acknowledge the receipt of your favor of
the 2 I st inst.
Replying to your inquiry as to whether the township trustees
may, without letting the work on the roads by contract, dispense
with the service;,; of a superintendent as provided by statute, I
will say that my construction of the present road law is that the
trustees may pursue either of two methods of working the roads
in their township:
First-They may let the work or any part of it to the lowest
responsible competent bidder, and in such case it may not be
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necessary to appoint a superintendent of roads, and the work
may be under the supervision of the trustees or either of them.
Second-If the work is not let by contract, I think it is the
duty of the trustees to appoint a superintendent of roads to oversee the work, and that the same is performed according i:o the
plan adopted by the trustees.
I think the trustees are not eligible as superintendents of the
roads, nor can a contract be let to either of them for working
the same.
Yours very truly,
CHAS. w. MULLAN.

MuNICIPAL

CoRPORATIONs-CoMPENSATION

oF

CouNCILMEN

-Councilmen of cities of second class are entitled to
$1.00 only for each regular or special meeting of the
council, and in the aggregate their compensation can
not exceed $50 in any one year, except that they are
entitled in addition thereto to receive $1 for each
meeting as a board of review. The amount so paid
for services as councilmen covers all committee services,
and any ordinance or resolution adopted by the city
which provides a greater compensation than $1 for
each meeting of the council, or for services performed
as members of committees, is in violation of law.
Des Moines, March 31, 1903.
MR. H. RHYNSBURGER,
Pella, Iowa.
DEAR SIR- Your letter of the 23d inst., with enclosures, to
the governor of Iowa, has been by him referred to me with the
request that I answer the same.
Complying \vith such r.equest, permit me to say that I hardly
see how there can be any misunderstanding as to what is said in
my letter of February 12th to Hon. H. T. McCormack of Knoxville, Iowa. However, as there seems to be some doubt as to
the exact views ,expressed in that letter, I will now endeavor to
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state my view of the law so clearly and explicitly that no doubt
can arise as to my position.
\Vithout going into the question at length, and stating it as
succinctly as possible, I will say that section 669 of the code, as
amended by chapter 17 of the acts of the Tw,enty-eighth General
Assembly, fixes the compensation which the councilmen of cities
of the second class and of incorporated towns are entitled to
receive. Under the provisions of this section they are entitled
to receiYe from the public funds of the city one dollar for each
regular or special meeting of the council, the aggregate of such
compensation, however, not to .exceed fifty dollars in any one
year, and in addition to such compensation they are entitled to
receive for services as members of the board of review an
amount not exceeding one dollar for each session of not less than
three hours, which shall be paid out of the county treasury.
The compensation fixed by this section of the statute is all
that a councilman of a city of the second class, or of an incorporated town, is entitled to receive for his services, either for
attendance at the meetings of the council, or for committee work
performed by him. That is to say, no member of the council of
a city or town, of the character indicated, is entitled to receive
from the pubolic funds of the city any sum of money as compensaiton for any services performed by him, either as a member of
the city council or as a member of any committee thereof, in excess of one dollar for each meeting of the city council during the
year, which amount can not exceed fifty dollars in any year.
Any ordinance or resolution passed or adopted by the council
of a city or town, of the character indicated, which provides a
greater compensation than one dollar for each meeting of the
council to be paid to the members thereof, either for attendance
at the meetings of•the council or for services performed by them
as members of committees appointed by the mayor or by the
council, is in violation of the provisions of the statute referred
to, and void.
Yours very truly,
CHAS. \V. MuLLAN.
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BANKS-TAXATION-The shares of stock of savings banks
must be assessed as provided in section 1322 of the
code, and the value of real estate which is otherwise
taxed should bfl deducted from the total value of the
shares in arriving at the taxable value thereof. The
stock of any other bank or corporation cannot be
deducted from the value of the shares of the bank
which are assessed.
Des Moines, April 10, I903.
HoN. vV. H. RAMSAY,
Garner, Iowa.
DEAR SIR-I beg to acknowledge the receipt of yc'nr favor of
the 8th inst.
While I can not give an official opinion upon the question
asked in your letter, unless the same should be referred to me
by one of the departments of the state, I will briefiy, as matter
of courtesy to you, give you my views regarding the same.
' First-! will say that in my judgment section I32I does not
apply to savings banks organized under the laws of the state.
It is by its terms expressly applicable to private banks. bankers
and persons other than corporations elsewhere specified in the
statute relating to the asessment of taxes. The method of assessing savings banks is specifically provided in section I322, and
their shares of stock must be assessed as therein provided; and
section I 32 I has no application to such banks.
Second-Section I322 provides the manner in which the value
of the shares of such banks shall be ascertained by the assessor,
and specifically states what property, which is othe .. wise taxed.
may be deducted in ascertaining the real value of such shares.
It is provided in that section that the value of one class of property, viz, real estate, which is otherwise taxed, may be deducted
from the total value of the shares in arriving at the actual value
thereof, and the specific naming of such property in the statute
excludes all other deductions.
Any portion of the capital or surplus of a savings bank which
is invested in the stock of an incorporated state bank, or the
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stock of any other corporation organized for pecuniary profit,
which pays the taxes assessed against the same as provided by
law, is an investment of the capit:al stock of such savings bank,
and the fact that the property in which it is invested is elsewhere
taxed is a factor in determining the actual value of the shares
of the stock of the bank; that is, if such property was not elsewhere taxed, the value of the shares would be greater, and the
fact that such property is elsewhere taxed to that extent reduces
the value of the shares; but such property itself may not be
deducted from the total value of the shares ascertained under the
Yours very truly,
provisions of section 1322.
CHAS.

W.

MULLAN.

INEBRIATES-SYNOPSIS OF LAW RELATING THERETO.

MR.

J.

Des Moines, April 18, 1903.

K.

CAIN,

IOI3-IOI5

Harrison Building,
Philadelphia, Pa.

DEAR SIR-I beg to acknowledge the receipt of your favor of
the 16th inst.
Our statute for the detention ancl treatment of inebriates provides:
First-That the board of control of state institutions shall
make provisions in the hospital for the insane for the receiving
of persons sent to such hospital under the statute.
Second-That all inebriates and persons addicted to the
excessive use of morphine or other narcotics, citizens of the
state and residents of the county from which they are committed,
may be brought before the district court or the judge thereof for
examination upon an information filed against them. The question as to whether they are persons who should be detained and
sent to the hospital for treatment is tried as a question of fact
before the judge, and without the intervention of a jury. The
same proceeding obtains as the investigation as to whether a
person is of sound mind or not, except that such investigation is
made before a judge of the court instead of the commissioners
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of insanity. If the court or judge finds the perwn brought
before him a fit subject for detainment and treatment, he may
commit him to the hospital for a term of not less than one nor
more than three years.
If after thirty days' treatment the patient shall appear to be
cured, he may be paroled by the governor upon a pledg;e to
refrain from the use of all intoxicating liquors as a beverage, or
other narcotics. If he violates such pledge he may be returned
to the hospital for further treatment.
During the time of his parole he is required to make monthly
reports to the superintendent of the hospital to which he was
sent, and if he fails to make such reports the sheriff of the
county of his residence is required to arrest him and return him
to such hospital, where he shall be detained and treated during
the full term of his commitment.
The general effect of the law appears. to be beneficial to the
people of the state, and it is upheld by public sentiment.
Yours very truly,
CHAS. W. MuLLAN.

is obligatory upon a sheriff of a.
county to appoint at least one deputy, and upon the
board of supervisors to fix his compensation. A sheriff
cannot increase the compensation allowed him by
statute by failing to appoint a deputy.

SHERIFF-DEPUTY-It

Des Moines, April 24, 1903.
HoN. JoHN HAMMILL,

Britt, Iowa.
DEAR Sm~I think the provisions of section 2 of chapter 27
of the acts of the T,wenty-ninth General Assembly are mandatory, both upon the sheriff and the board of supervisors; that is,
the sheriff of each county must appoint at least one person in the
county as a deputy, and the board of supervisors must fix the
compensation of such deputy.
If the board of your county has fixed the compensation of
a deputy sheriff, and the sheriff has failed to comply with the
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law and appoint such deputy, the amount of the compensation
of the deputy may, in my judgment, be deducted from the compensation given the sheriff.
The purpose of the statute requiring a sheriff to appoint a
deputy is that the public may have the benefit of two persons
qualified to perform the duties of that office, and thereby give
the public better service. The statute !requires that the chief
deputy shall be paid by the sheriff out of the compensation which
he is entitled to receive, and I think he can not -increase the compensation allowed him by statute by a failure to perform a duty
which is expressly imposed upon him by law, viz: the appointment of a deputy within his county.
On the other hand, it is equally the duty of the board of supervisors to fix the compensation of such deputy, which of course
shall not exceed six hundred dollars per annum. If the board
has failed to fix such compensation, it is equally remiss in its
duty as the sheriff is in not appointing such deputy, and I very
seriously doubt, under such circumstances, the right of the board
to deduct from the compensation of the sheriff the maximum
compensation of the deputy fixed by statute.
The compensation should be fixed and the sheriff required to
appoint his deputy as provided by la\v. If it is so fixed and he
fails to appoint, the amount of the deputy's salar_v should not
be paid to the sheriff.
Yours very truly,
CHAs.

A

v-v.

Mur,LAN.

DEPUTY CouNTY OFFICER HAS NO CLAIM AGAINST

THE

CouNTY FOR CoMPENSATION, FOR THE REASON THAT HIS
PRrNcrPAL Is PREVENTED FRoM 'rAKING PossEssioN oF
. THE OFFICE TO WHICH HE IS ELECTED BY THE REFUSAL
OF HIS PREDECESSOR TO' SURRENDER THE OFFICE.

Des .Moines, l\Iay 22, 1903.
]. \V. HAMMOND and vV. E. SMITH,
Guthrie Center, Io\va.
DEAR SIRS-Replying to your esteemed fa,·or of the 12th
inst., I beg to say that I very seriously doubt the propriety of
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my expressing an opinion in regard to your rights to recover
any compensation for the time you were not employed during
the pendency of the action to t.est the validity of the Titus
amendment.
I may, however, suggest that while a county officer would
probably have a valid claim for his compensation during the
time he \Yas deprived of the emoluments of his office by an
incu'm'bient who refused to surrender the office to him, I do
not see how a deputy or other employe of the office, who was
not elected by the people, can have any claim against the
county for any compensation which he did not receive, because
the question of the right of his principal to the office had not
been determined by the courts. His case stands upon an
entirely different footing than that of a man elected by the
p,eople to fill a public office, and who is prevented from taking
possession of the office by reason of the r.efusal of his predecessor to surrender the office to him. In the one case the
officer was entitled to the possession of his office and the
emoluments thereof by reason of his election thereto; in the
other, the deputy is appointed by such officer and is only
entitled to begin his work as such when his principal has been
inducted into the office. It is of course a peculiar and unfortunate situa·tion, but I do not, under the circumstances, see how
the county can ble held liable.
Yours very truly,
CHAS. w. MULLAN.

RoADs-SuPERINTENDENTS OF-A township trustee cannot
be a contractor or employed as superintendent in the
construction or repair of roads in the township.
Des Moines, May 22, 1903.
HoN. E. C. SPAULDING)
Marble Rock, Iowa.
Mv DEAR SENATOR-I beg to acknowledge the receipt of your
favor of the 13th inst. I think perhaps I owe you an apology
for not answering your former letter and yours of the 13th
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before, but the fact is that I have been so extremely pressed with
business since the convening of the supreme court that my correspondence has fallen behind.
In reply to your favor \Yill say that I see no objection under
the present road law to the township trustees employing more
than one overseer of the road work in the township.
I may say, however, in this connection, as I have written several county attorneys, that I do not think the law contemplates
that a township trustee can ,either be a co111tractor of the road
work or a supervisor. The trustees constitute a body which
must let the contracts and employ the superintendent, and an
employer can not act in the capacity of employer and employe at
the same time. If contracts for the road work are let to different
persons, ancl the work is being carried on in different places in
the township at the_ same time, I think it is within the power of
the trustees to employ more than one superintendent, as the cirYours very truly,
cumstances may demand. I am,
CHAS. \V. MULLAN.

BoARD

oF

HEALTH-ELECTION

oF

HEALTH

0FFIOER-A

majority of a quorum of the board of health is competent to elect a health officer and transact any business which legally comes before the board.
De.:;

DR. J. F.

~\.foines,

May 27, 1903.

KENNEDY,

Secretary State Board of Health.

DE--\R SIR-I beg to acknowledge the receipt of your favor of
the 13th inst., enclosing letters from Dr. H. H. Clark and Mr.
F. G. Bell, relating to the appointment of a health officer in the
city of McGregor.
In reply to the question asked in such letters permit me to
say that section 2 s68 of the code provides:
"The mayor and council of each town or city, or the trustees of any township, shall constitute the local board of
health within the limits of such towns, cities or townships
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of vvhich they are officers, * * * which board shall
appoint a competent physician as its health officer, who shall
hold office at its pleasure."
The facts, as I gather them from the letter of Mr. Bell in the
case under consideration, are these: That a meeting of the city
council of the city of McGregor was held at which five councilmen and the mayor were present. Immediately after the adjournm'ent of the regular meeting of the city council, the councilmen present and the mayor met as a local board of health, and
for the purpose of transactir1g business as such. After the meeting was organized the question of the appointment of a physician as health officer of the city came up, and five of the members
of the local board of health voted upon the selection of a health
officer, three voting for one person and two for another, one
member of the board of health, the mayor, not voting at all upon
the question.
The question arising upon this state of facts is, \Vas the person so selected by the local board of health legally appointed
health officer of the city of McGregor?
No specific method of appointing a health officer of a city is
pointed out by statute. The mayor is the chairman of the local
board of health and should preside at its meetings. I know of
no rule of law which compels him to vote upon a question arising
before the local board of health unless his vote is necessary to
decide a question.
In the case under consideration a quorum of the board of
health was present, and it was therefore competent to transact
any business which legally came bdor1e it. A majority of that
quorum voted upon the question of the selection of a health
officer. · A majority of those so voting would be sufficient to
make the selection, and the person so selected by such majority
would, in my opinion, be legally appointed under the provisions
YOurS Yery truly,
of Section 2 568 of the code.
CHAS. \\'. MutLAN.
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RoADs-RoAD TAxEs-ExPENDITURE oF-MuNICIPAL CoRPORATIONs-A city or town has the right to control the
expenditure of money arising from the road taxes
levied upon the property within its corporate limits.
Des l\loines, June 19, 1903.

HaN. F. A. O'CoNNOR,
New Hampton, Iowa.
DEAR Sm-I beg to acknowledge the receipt of your favor of
the sth inst.
vVhile, as you are aware, it is no part of my duty as attorney:..
.general to give opinions to the boards of supervisors m the different counties of the state, or to county attorneys who are by law
made the legal advisers of such boards, I \Yill, as matter of cour··
tesy to you, make the following suggestions as to the interpretation of section 1530 of the code, as amended by the acts of the
Twenty-ninth General Assembly.
This section provides that the road tax levied thereunder by
the board of supervisors shall be known as the county road fund.
Such taxes shall be collected by the tr.easurer of the county in the
same manner as other taxes, and shall be paid out by him only
.on the order of the board of supervisors for work clone on the
roads of the county in such pbce as the board may determine,
except that so much of the county road fund as arises from property within any city or incorporated town, shall be expended on
the roads or streets within such city or town, or on the roads
adjacent thereto, under the direction of the city or town council.
This exception to the general provisions of the section gives
to the city or town council the right of expending the money
arising from the taxation of the property within mch city or
town as such council shall, in its discretion, deem advisable.
While the language of the statute as to the manner in which
the work shall be clone on the roads is meager, I think the fair
construction of it is that the \vork must be done under the supervision of the city or town council. Otherwise there would be a
conflict of authority as between the board of supervisors and the
city or town council. The city or town is respomible for the
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condition of its streets and highways, and is liable for any damage that may occur because the same are not kept in a safe condition for travel. No such responsibility or liability rests upon the
county as to the streets and public highways within the corporate
limits of a city or town. T'he evident intent of the legislature in
enacting the statute was that all of the money arising from the
roacl fund tax outside of the incorporated limits o{ cities and
towns should be ,expended in the improvement of the highways
of the county by the board of supervisors, and all of such tax
arising from property within the corporate limits of cities. and
towns should be expended by the council of such city or town.
The supreme court of Illinois in considering a somewhat similar statute held that where authority was gi¥en any particular
board or body to expend money for public purposes, that such ·
authority carried with it the right to control the funcl which it
\vas authorized to expend. Super·uisors M er.cer Co. v. Town of
New Boston, 13 Ill. App., 278.
This principle is also recognized in C., R. I. & P. Ry. Co. ·v.
Ji,furphy, 106 Iowa, 43, although the .exact question did not there
anse.
Under this construction of the statute, I think a city or town
council has the right to control the expenditure of money arising
from the taxes levi~d upon the property within the corporate
limits of such city or town under the provisions of :::ection 1 530
of the code, and that it is not to be expended by the board of
supervisors in the same manner as the taxes arising from the
property outside of such corporate limits.
Yours very truly,
CHAS. \V. MULLAN.

'

REPORT OF THE ATTORNEY-GENERAL.

331

TAxEs-CoNTRACTs-A contract to pay an attorney 15
per cent upon all taxes collected from omitted property where tax ferrets have been employed under the
provisions of chapter 50, of the Twenty-eighth General Assembly, is void.
Des -:'-.Ioines, June 24, 1903.
RoN. B. F. CARROLL)

Auditor of Sta.te.
DEAR SIR-\Vithout giving a formal opm10n upon the question presented by the letters of Auditor Hayes of Buchanan
county, I will say that while the question is possibly a debatable
one, I think a contract, enter.ed into by a board of supervisors to
pay an attorney fifteen per cent upon all taxes coming from
omitted property, where tax ferrets have been employed to assist
the county offioers in finding property omitted fron1 the tax lists
under chapter so of the laws of the Tiwenty-eighth General
Assembly, is void.
The identical question was before J uclge Kenyon in the case
of Heath v. Albrook) and he held that such contract was void
upon two grounds :
First- That it was an attempt on the part of tbe board of
supervisors to employ some other person to discharge the duties
of the county treasurer of the county.
S ccond- That it was in contrayention of chapter so of the
acts of the Twenty-eighth General Assembly of the state of
Iowa.
This case is now pending in the supreme ccurt and has not yet
been decided. I think, however, the position which should be
taken by the state officers is that such contracts are void and
can not be recognized by them.
Yours very truly,
CHAS. \V. MULLAN.
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LAKES-RIPARIAN OwNERs-No riparian owner upon a
navigable lake has a right to place any obstruction
therein which interferes with the free passage of
boats upon the same.
Des Moines, June 24, 1903.
HoN. L. C. RINARD1
Mason City, Iowa.
DEAR SIR-I beg to acknowledge the r,eceipt of your favor of
the 20th inst., enclosing a petition of residents of Clear Lake
and vicinity, asking that action be taken in relation to the
removal of a fence existing in Clea:r Lake. In reply will say
that no riparian owner on the lake has a right to extend his
fence out into the lake so as to interfere with the free passage of
boats thereon, and the maintenance of such an obstruction within
the lake would be a public nuisance which could be enjoined by a
ci vi! action.
A lake which is in fact navigable is a public higln1·ay, the title
to which is in the state for the benefit of the general public, and
no riparian owner has any right to place any obstruction therein
which shall prevent the free passage of boats over and upon the
waters of the lake, except that he may build docks, piers or
wharves from the land owned by him out to the part of the lake
which is in fact navigable, such piers, docks and wharves being
necessary for his use of the waters of the lake. Beyond this
he can not go, and an action in the name of the state of Iowa
can be maintained for any other obstruction placed by him
therein.
As you have made an examination of the facts involved in
this case, I submrit the whole matter to your judgment as to
\Yhcther it is advisable to bring an action against the riparian
owner under the circumstances of this, particular case. If you
conclude that it is so advisable, institute it in the naine of the
state in your district court, and prosecute it to termination.
I herewith return you the petition enclosed in your letter.
Yours very truly,
CHAS.

W.

MULLAN.
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ScHOOL BoARDs-ScHOOLHousEs-DrPSOMANIAcs-(1) It is
within the power of a school board to call a special
meeting and submit to the electors the question of
levying a tax for the construction of a schoolhouse
when the schoolhouse of the district has been lost by
fire or otherwise. (2) The sheriff of a county in which
a dipsomaniac is found who has escaped from the
hospital to which he was sent, has the right to arrest
and return him to such hospital without a warrant.
Des Moines, June 24, 1903.

HoN. V. A. ARNOLD,
Spirit Lake, Iowa.
DEAR SIR-I beg to acknowledge the receipt of your favor of
the I 7th in st.
\Vhile the matter concerning which you \Hite is not one upon
which I can express an official opinion, unless the same should be
referred to me by one of the departments of the state, I will, as
matter of courtesy to you, give you my views upon the sections
of the code ref'erred to.
Section 2750 was amended by the Twenty-eighth General
Assembly by striking out the words "Wherever the corporation
has lost the use of a schoolhouse by fire or otherwise." The purpose of this amendment was to give the board of directors the
right to call a special meeting of the voters of any school corpomtion for the purpose of voting for or against the levy of a
tax for the purpose of purchasing a site, and the construction
of any schoolhouse necessary, although the corporation had not
lost the use of a schoolhouse by fire or otherwise.
Under this section I think it is within the power of the board
to call a special meeting and submit the question to the electors
of the district at such meeting, and if a majority of the votes
cast upon the question shall be in favor of the levy of a tax for
the purpose of constructing a schoolhouse, bonds may be i·ssued
for that purpose as provided by the other sections of the statute.
Section 4 of chapter 93 of the acts of the T'wenty-ninth General Assembly makes the provisions of the statute relating to
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incorrigibles applicable to patients committed for dipsomania,
and the sheriff of the county in which such dipsomaniac is· found
undoubtedly has the right to arrest him and return him to the
hospital from ''"hich he has escaped.
Yours very truly,
CHAS .. W. MULLAN.

INSURANCE-CASUALTY--The word "casualty" used in
paragraph 1, of section 1709, permits fire insurance
companies to insure plate glass against breakage.
Des Moines, June 25, I903.
HoN.

B. F.

DEAR

CARROLL,

Auditor of State.
Sm-I find upon my desk a letter from Hon. James C.

Davis to you, asking for a construction of the language of paragraph I of s,ection I 709 of the code, which authorizes companies
organized under chapter 4 of title IX to insure houses, buildings
and other kind of property against loss or damag·e by fire or
other casualty, and particularly whether such language permits
such companies to insure plate glass against breakage.
\Vithout going into the question at length, I will say that after
an exainination I have reached the conclusion that the word
"casualty", as used in paragraph I of section I709, is sufficiently
broad to permit such companies to insure plate glass against
breakage. \Vhile it is true the word "casualty" generally refers
to something of greater magnitude than the breaking of glasf;
in the: windows of a building, yet such an accident is a casualty,
although of slight magnitude. A casualty is an unforeseen accident, and the breaking of a plate glass window can well be said
to be a casualty to the building and which therefore falls within
the class of accidents which companies organized under chapter
Yours very truly,
4 are entitled to insure against.
CHAS. \V. Mur,LAN.
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INSURANCE-POLICIES OF-SIGNATURE TO-The statute does
not require policies of insurance other than life to be
signed by a resident agent.
Des Moines, June 25, I903.
HoN. B. F. CARROLL,
Auditor of State.

DEAR SIR-Replying to your verbal inquiry as to \'<·hether policies issued by insurance companies for fidelity, plate glass, burglary insurance, etc., require the signature of a re~ident agent,
will say that I find no statute requiring such signature. The
statute requires the policies issued to be signed by the president
or secretary or other officer of the company duly appointed thereunto by the board of directors, but does not require that they be
signed by a resident ag-ent.
Enclosed I return you the letter of J. S. Anderson & Son.
Yours very truly,
CHAS. W. 1\fuu,AN.

AcKNOWLEDGMENT-MORTGAGEs-(!) An acknowledgment
of a mortgage to a corporation taken by an officer
thereof, is invalid. (2) Such invalid acknowledgment
does not in validate the mortgage as between the
parties. (3) The county recorder has authority to file
such mortgage. (4) The filing and recording of such
mortgage in no way affects its validity or invalidity,
and is not notice to subsequent purchasers or mcumbrancers.
Des Moines, June 26, I903,
lVIR. H. B. CRADDICK,
Nevada, Iowa.

DEAR SIR-I beg to acknov,-ledge the receipt of your esteemed
favor of the 25th inst. Please pardon me for suggesting that it
appears to me that the questions asked in your letter should be
propounded to your private attorney rather than to the attorney--
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general of the state, as they strictly concern private and not
public affairs.
I will, however, as matter of courtesy to you, answer the
questions which you have asked.
I.
An acknowledgment of a mortgage given to a corporation
which is taken before a notary public who is an officer of the
corporation, is not valid.
2.
Such invalid acknowledgment does not invalidate the
mortgage as between the parties.
3· I think the county recorder has the authority to file such
a, mortgage, as he can not pass upon the validity of such an
acknowledgment.
4· The fact thart the recorder accepts and files such mortgage
does not in any way affect the validity or invalidity of the instrument. Such filing and recording would not be notice to any
persons subsequently purchasing the property or taking an
incumbrance ther,eon.
YourSr very truly,
CHAS. w. MULLAN.

BoARD oF TRusTEES-VoTING BY PRoxy__.:._ A member of a
board of trustees cannot legally vote upon any question which comes before the board at any meeting
at which he is not present by written ballot or otherwise.
Des Moines, July 24, 1903.
HoN. J. B. HuNGERFORD,
Chairman of Board of Trustees.
DEAR Sm-Complying with your verbal request for my opinion as to whether a member of the board of trustees of the Iowa
State College of Agricultur,e and Mechanic Arts, may vote upon
a question coming before the board, when such member is not
present, by forwarding to the chairman or other member of the
board a written ballot to be deposited in the ballot box by the
member to whom it is sent and be counted as a vote rast by such
absent member, I will say that in my opinion no member of the
board of trustees can legally cast any ballot or vote upon any
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question which comes before the board at any meeting thereof,
who is not present in person at such meeting of the board.
The theory upon which the business of the college must be
conducted is that only members of the board who are present at
a meeting thereof, and take part in the deliberations of such
board as to the matters coming before it, are entitled to vote
upon the questions which the board are called upon to determine,
I know of no rule of law or custom which will permit a member of a board of this character, who is not present in person,
to vote upon any question which comes before the board, whether·
such vote be offered in writing or otherwise.
Yours very truly,
CHAS. \V. MrLLAN.

STATE BoARD OF MEDICAL ExAMINERS-REvocATION ov
CERTIFICATE-NOTICE OF CHARGES-Where the state
board of medical examiners undertakes to revoke a
certificate issued to a physician to practice medicine
within the state, such physician must be served with
notice of the proceedings before the board has jurisdiction to act.
Des Moines, July

2,

1903.

DR. A. M. LINN,
Des Moines, Iowa.
DEAR SIR-Replying to the inquiries contained in your favor
of the roth instant, vvill sayFirst- That in every case where the state board of medicai1
examiners attempts to revoke the certificate issued to a physician~
to practice medicine within the state, the person holding such
certificate must have a fair opportunity to appear before the
board and meet the c11arges made against him. Such opportunity necessarily includes the service upon him of a notice of
the time and place when the hearing will be had, and of the
charges made against him. The fact that such notice was mailed
to him by registered letter would not, in my judgment, be suffi22
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cient to give the board jurisdiction to act upon the charges made
and to revoke his certificate, unless it should be affirmatively
established by evidence that he received the letter thus addressed
to him.
The better method of procedure in cases of this character isthat the notice shall be personally served upon the physician
whose certificate is sought to be revoked by the board.

*

*

*

*

*

*

*

Fourth- ·where a physician is called by the local board of
health for the purpose of determining whether a contagious disease exists, or for taking means of suppressing such disease, the
reasonable charges and expenses of the physician so called are
proper items of expense incurred by the local board of health, for
\Yhich the county is liable. The board· of supen-isors of the
county should allow and pay the bill as a part of the necessary
expenses incurr,ed by the local board, and should be inciuded ii1
the amount for which a tax is levied upon the city, town or township. as provided by statute.
Yours very truly,
CHAS. VI. Muu,AN.

MuLCT TAx--DiviSION OF BETWEEN TowN AND TowNSHIP-

Where a saloon is operating under the mulct tax in
an unincorporated village, such village is, after be coming an incorporated town, entitled to one-half the tax
from the date of its incorporation.
Hox. \V.

J.

Des MoiPes. July 31, 1903.
KEEFE,

Clinton, Iowa.
DEAR Sm-I beg to CJ,cknowledge the receipt of your favor of

the 29th inst.
As matter of courtesy to you I \Yill giw you my Yiews upon
the questions contained in your letter, although it is not within
the duties of my office.
The quarterly mulct tax. \Yhich is required to be paid by any
one conducting a place for the sale of intoxicating liquors on the
first clays of January, .-\pril, July and October, is paid for the
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three months preceding the time \vhen such quarterly payment
becomes due. The tax in the case suggested by you was assessed.
and a considerable part of the three months had elapsed, before
the town of Lost Nation was incorporated. During that perio(1
of time the business of the sale of intoxicating liquors was conducted outside of the limits of any city or town, and if the town
of Lost X ation had not been incorporated, one half of the tax
should be paid to the clerk of the township in which the business
is conducted.
After the town of Lost Nat~on was incorporated, it then
became entitled, from that time on, to one half of the tax
assessed against persons selling intoxicating liquors within its
limits, and I see no way of reaching a fair and just decision of
the matter except to have the treasurer ascertain exactly when
the town of Lost Nation was incorporated, and when it became
entitled to one half of the mulct tax assessed against persons
selling intoxicating liquors within its limits, and then divide the
tax so paid between the township and the town, paying to each
the proportion to which it is entitled according to the time that
the business was carried on in the township befdre the incorporation of the town, and the time which it was aa.rried on in the
town after such incorporation.
Second-If the town of Lost Nation has no assessor, one
should be appointed by the city council. If this is not done, then
I think the auditor should assess the mulct tax and place it upon
his books and return the amounts to the treasurer.
Third-The county auditor should, in my opinion, divide the
assessment of the township assessor and separate the property
within the town of Lost Nation from that in the township outside of such town so that in the collection of the taxes levied
upon such assessment each will receive its proportion.
Fourth- Tihe supervisors should make a levy upon the property included with:n the town of Lost Nation, as asked by the
officers of that town.
Yours very truly,
C:HAS. \Y. MuLLAN.
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APPEALS- Either

party to an action for the violation of a
city ordinance has the right to appeal from the judgment of the district court to the supreme court, and
the s~me rules of practice obtain as in appeals in other
criminal cases.
Des ::\loines..\ugust 7, 1903.

MR. NICHOLAS COLSCH,

]R.)

Waukon, Iowa.
DEAR SrR-I beg to acknowledge the receipt of your favor of
the sth inst.
I doubt the propriety of my expressing any opinion in regard
to the question asked, for the reason that it is strictly within the
jurisdiction of the county attorney, 'vho is by Ia''" your legal
adviser, and not within the jurisdiction of this office, unless the
question should be referred to me by one of the departments of
the state.
I will, however, call your attention to sections of the statute
bearing upon the question involved. Section 692 of the code
provides:
"The proceedings before a mayor or police court shall
be, as far as applicable, in accordance with the law regulating similar proceedings before a justice of the peace, unless
otherwise provided. * * * Appeals and writs of error
shall be taken from the mayor or the police court in the
sarne time and manner, and subj.ect to the same 1·estrictions."
Section 5620 provides that in cases which are appealed to the
district court from a justice of the peace. either party may appeai
from the judgment of the district court to the supreme court in
the same manner as from a judgment in a prosecution by
indictment. The provisions of these two sections giYe to either
party to an action for the violation of a city ordinance befor.e a
mayor, the right to appeal from the judgment of the district
court to the supreme court of the state, in the same manner as an
appeal could be taken from a judgment in a prosecution by
indictment in that court:
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Section 5450 referred to by you provides:
"When an appeal is taken, it shall be the duty of the clerk
of the court in which the judgment was r,endered to forthwith prepare and transmit to the attorney-general a certified copy of a notice of appeal in the case, with the date of
service ther.eof, and, without unnecessary delay, to make
out a full and perfect transcript of all papers in the case on
file in his office, * * * and transmit the same to the
clerk of the supreme court."
Construing the provisions of these several sections together,
it is clear that section 5450 is applicable to cases where the city
appeals to the supreme court from the judgment of the district
court in an action brought for a violation of a city ordinance.
and that the same rules of practice obtain in such a case as in an
appeal from a judgment of the district court in a prosecution by
indictment.
Yours very truly,
CHAS. \V. MULLAN.

RIPARIAN OwNERS-MEANDER AND BouNDARY LINEs-Ripa-

rian owners whose lands border upon a lake own to
the high water mark of such lake without regard to the
meander lines. The state has no authority to lease
the lands between the meander lines and the waters
of the lake.
Des Moines, September 10, 1903·
MR. W. McDEAN)
Lake View, Io\va.
DEAR SIR-I beg to acknowledge the receipt of your favor of
the 9th inst. _
I doubt the propriety of my expressing any opinion as to the
question asked in your letter, unless the same should be referred
to me by one of the departments of the state. Anything ,which
I should say upon the subject otherwise would be purely voluntary and would not be binding upon any one.
I will, however, make this suggestion : That all riparian
owners whose lands border upon the l2ke in question, own the
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land to the highwater mark of the la~-~. without r~gard to the
meander lines. Such lines arc not boundaries of the lands and
are simply run by the government surveyor for the purpose of
ascertaining the number of acr,es which the tract or lot contains
according to the government survey. As these lands extend to
the highwater mark of the lake, I do not see how the state can
eXJecute a lease of any land between the meander lines and the
water; nor do .I see how your town obtained :any valid lease to
any such lands. I do not know under whose authority such
lease was executed, and seriously question the power of the state
to execute a lease of any lands lying between the meander lines
and the water of a lake or stream.
Yours very truly,
CHAS.

w.

MULLAN.

TowNSHIP-DiviSION OF-The division of a township under
sections 556 ~nd 557 of the code, does not take effect
until the first Monday of the January following the
time of the division, except for election purposes.
Des Moines, September I7, 1903.
RoN. GEoRGE A. HEALD,

Pocahontas, Iowa.
DEAR SIR-I beg to acknowledge the receipt of your favor of
the I 5th in st.
· Are not the questions presented in your communication controlled by sections 556 and 557 of the code; that is, that the
division of the township does not take effect until the first Monday of the January following the time of the division and that
the new township then enters upon its new duties as a separate
organization, except for election purposes; and is it not the duty
of the board of supervisors under section 557 to designate where
such a place of election shall be held and appoint the clerks and
judges thereof? '!'his appears to me to be the intention of the
statute. It would seem advisable to have the board of supervisors designate the place where the general elections are usually
held as the place of the election for the new township.
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It is undoubtedly true that the proceeds of the road tax should
be equitably divided between the t\vo tmvnships.
Yours very truly,
CHAS. W. MuLI,AN.

PuBLIC OFFICER-REsiGNATION OF-A resignation of a
public officer takes effect at the time stated in his
resignation, and not at the time such statement is
received by the person to whom it is sent, and a vacancy
is not created in the office by the receipt of a resignariation to take effect at a future day.
HoN.

M.

J.

Des Moines, October 19, 1903.
FITzPATRICK,

County Auditor, New Hampton, Iowa.
SIR-Your letter of the 14th inst. to the auditor of state
has been referred to this office for answer, and we submit the
following as our opinion respecting the resignation of a member
of your board of supervisors.
Resignation is the act of an officer by which he declines his
office and renounces further right to use it. To constitute 3
complete and operative resignation there must be an intention
to relinquish a portion of the term of the office, accompanied by
the act of relinquishment.
Statutory provisions govern with respect to the privilege of
a public officer to resign his office.
Section 1265 of the code provides that every officer elected
or appointed for a fixed term shall hold office until his successor
is elected and qualified, unless he resigns, etc.
Section 1266, subdivision 4, provides that every civil office
shall be vacant upon the resignatioi1 or death of the incumbent.
Section 1268, subdivision 4, provides that resignations in \\"riting by all county and township officers shall be made to the
county auditor.
Section 1272 provides that in case of a vacancy in the membership of the board of supervisors, the vacancy shall be filled by the
clerk of the district court, auditor and recorder.
DEAR
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Section 127 5 provides that persons appointed to fill vacancies
shall qualify within ten days from such appointment in the same
manner as those originally elected or appointed to such offices.
Section 1278 provides that if a vacancy occurs in an elective
county office, fifteen days prior to a general election, it shall be
filled at such election, unless previously filled at a. special election.
These are the statutory ·provisions governing the yacancy
caused by the resignation of a member of the board of supervisors, and under these provisions it must be determined whether
the resignation in question shall be construed to take effect from
the date of filing it, October 6, 1903, or from the elate which
the resignation recites it shall be effective, December 31. 1903.
Under the statute the supervisor in question had the right to
resign and it has been held in this state that a resignation in
writing made to the proper officer creates a vacancy \vithout any
formal acceptance on the part of such officer.

Gates v. Delawarre County,

12

Iowa, 405.

It must be conceded that such a person resigning his office
would be privileged to name the date upon which such r.esignation shall take effect, and until that date is reached there would
be no vacancy in such office. A resignation is not consummated
unless ther,e is an intention to relinquish accompanied b)r the act
of relinquishment. In this case the intention to resign is clearly
expressed, but it can not be said that the resignation is effective
until the date nominated in the resignation.
It was held under a Virginia statute that a letter to the court
from their clerk declaring his intention to res.ign his office at
the next term and giving them notice to prepare to choose another at that time as he would not continue in office after that
date, is such a resignation as authorizes the court to appoint a
clerk at that term to execute his duties immediately after that
term ends.

Smirth v. Dyer,

I

Call ( Va.), 562.

In conformity with this opinion the names of the candidates
of the political parties who have made and filecl nomination
papers can not legally be put on the ticket and voted for at the
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Novemcer election. The vacancy will occur December 31, 1903.
and at that time such vacancy may be filled as provided by
statute.
Very respectfully yours,
LA WRENCF, DE GRAFF.

voter
may write the name of any person he desires at the
proper place upon a ballot where a blank has been
left therein, and the marking of a cross in the square
opposite the name so written in entitles the ballot to
be counted.

ELECTION-BALLOT---NAME

WRITTEN

THEREIN-A

Des Moines, November 17, 1903.
HoN. WILLIAM EATON,
Sidney, Iowa.
DEAR SIR-I have just returned to my office after an absence
of two weeks, and find your favor of the sth inst. awaiting reply. You say that you will be called upon early in the \veek ending November 14th to give an opinion as county attorney as to
the right of the judges of election to throw out the ballot, a copy
of which you enclose in your letter.
The only ground which I can see for the ballot being rejected
is the writing of the name Mattie E. Fair in the blank for super··
intendent of schools, and the marking of the cross at the left of
such name.
Section I I 19 of the code provides that a voter may also insert
in writing in the proper place the name of any person for \vhom
he desires to vote, lll\aking · a cross opposite thereto; and as
amended by the acts of the Twenty-eighth General Assembly it
further provides the writing of such name \\"ithout making a
cross opposite thereto, or making a cross opposite such blank
without writing a name therein, or the unnecessary marking of
a cross in a square below a, marked circle, shall not affect the
validity of the vote.
The person who cast the ballot, a copy of which you enclose.
undoubtedly had the right to write the name of Mattie E. Fair
in the blank left in the ballot. and to vote for her as superin-
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tenclent of schools. This is clone in clue form, the square opposite her name is marked with a cross, and in my judgment the
ballot should be counted.
I herewith return the copy of the ballot enclosed.
Yours very truly,
CHA~.

w.

MULLAN.

CouNTY ATTORNEY-CoMPENSATION OF-CENsus-The last
census, national or state, controls the acts of public
officers and the board of supervisors in fixing the compensation of a county attoro.ey until another official
enumeration is made. The board of supervisors has
no power to enumerate the people in the county, or
make an estimate thereof, for the purpose of fixing
the salary of a county attorney.
DesMoines, November 24, 1903.

HoN. F. E. NoRTHRUP,
Marshalltown, Iowa.
DEAR SrR-I beg to acknowledge the receipt of your favor of
the 22d ult. Absence from my office and extreme pressure
of business have prevented me from answering the same before.
In reply will say that in my opinion sections 176 and 177 must
be held to control the action of the board of supervisors in fixing
the salary of the county attorney, as well as in all matters which
r.elate to the population of the county. The national census of
1900 is the official enumeration which governs and controls the
acts of public officials until another official enumeration is made
under the provisions of the statute. This view is fully sustained
in In reSale of Intoxicating Uquors, ro8 Iowa, 368, in which it
is said:
"It is entirely clear that these words are used in the same
sense in these sections, and that whenever the number of inhabitants or population of counties, cities or tmvns is to be
determined, the last census, as shown by the official register,
must control so far as the proceedings under consideration
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are concerned. \:Vhatever the right of the cities and towns
may be as to taking enumerations of their inhabitants, we
think a proceeding like this may not be based upon such an
enumeration. To so hold would lead to frequent contests
as to such enumerations and defeat what we think is the
plain purpose of the statute, namely: that proceedings like
this must be based upon the last census."
There is no provision of statute under which the board of
supervisors is authorized to take an enumeration of the people of
the county. Such an act is beyond the jurisdiction and power
given by statute, and no official act of the board could be predicated thereot•.
Tihe provisions of section 3o8 of the code do not, in my opinion,
authorize the board of supervisors to determine the population of
a county for the purpose of fixing the salary of the county attor··
ney, and it must act in fixing such salary upon the last preceding
official cemus.
In fixing the salary of a county attorney, the board has no
discretion except within the limits prescribed by statutej nor has
it any authority to base the compensation upon any estimate of
the population of the county made by it.
I regret to be compelled to reach this conclusion, as I am fully
aware that the compensation paid to county attorneys is inadequate, but I see no escape from it.
Yours very truly,
CHAS. \V. MuLLAN.
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CITIES.AND TowNs-VAoANOY IN OFFICE-When a vacancy
in the office of mayor or councilman occurs, and there
are sixty days of an unexpired term, the vacancy must
be filled by special election; and the council may
appoint a qualified elector to act as mayor until such
special election. If less than sixty days, the vacancy
may be filled by appointment. If an elector is
appointed to act as mayor, and no special election is
called, such elector would be de facto mayor of the city
or town, aud his official acts valid.
Des Moines, December
MR. THOS.

w.

2,

1903.

BITTLE:,

Manilla, Iowa.
DE:AR Sm-I beg to acknowledge the receipt of your favor of
the 1st in st.
While the matter concerning which you write is not one upon
which I can express an official opinion, I am pleased to call your
attention in an informal \vay to the provisions of section 1272 of
the code, which provides that any vacancy in the office of councilman or mayor of any tc,wn shan be filled by the council at its
first regular meeting after such vacancy occurs, or as soon thereafter as is practicable.
A preceding provision of the section, relating to the appointment of mayor or councilman to fill a vacancy in a city, provides
that when there are sixty days of an unexpired term, such vacancy shall be filled by special election, to be called by the council
as soon thereafter as practicable, and the council may appoint
some qualified elector to act as mayor until the qu~lification of
the officers elected at such special election, and if such unexpired
term is less than sixty days the vacancy shall be filled by appointment.
I think this provision is applicable to incorporated towns as
well as cities, but if the vacancy is filled by the council of an
incorporated tu\vn as provided in the last clause of the section.
and no special election is thereafter called by the city council, the
person so appointed \vould be de facto mayor and would con-
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tinue to hold his office until the next general election, and all
of his official acts would be valid.
Yours very tmly,
CHAS. \V. MULLAN.

CITIES AND TowNs-LICENSEs-FIRE

INSURANCE

AGENTS-

A city or town has no authority to require transient
fire insurance agents to procure a license befere writmg msurance.
Des Moines, December 31, 1903.
MR. I.

J.

SAYRS,
}ewell, Iowa.
DEAR SIR~I beg to acknowledge the receipt of your favor of
the 29th inst.
I doubt the propriety of my expressing an opinion upon the
questions contained in your letter, unless they should be referred
to me- by one of the departments of the state. Otherwise whatever I should say would be purely voluntary and not binding
upon any court or tribunal. I \vill, how,ever, make the following
suggestions :
The power granted an incorpo,rated city or town to require
licenses for the transaction of any business, is contained in section 700 of the code, and by reference to that section you will
s.ee that power is granted to license and tax hotels, restaurants,
eating houses, to define by ordinance who shall be considered
transient merchant!S, to regulate, license and tax their sales and
those of auctioneers, bankrupt and dollar stores, and the like, and
to license and; tax peddlers, plumbers, bill posters, itinerant doctors, itinerant physicians, surgeons, junk dealers, scavengers,
pawn brokers and persons receiving actual possession of personal
property as security for loans, with or without a mortgage or
bill of sale thereof. I tak,e it to be a well settled rule of law that
a municipal corporation has no power except that which is expressly conferred by the legislature, or absolutely necessary to
carry out the power which is expressly conferred.
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As to the authority of a city council to pass an ordinance requiring all transient fire insurance agents to take out a license,
I call your attention to the cases of

City of MarsJwlltozvn v. Blum, s8 Iowa, I84;
TO'lvn of Pacific h~;nctvon v. Dyer, 64 Iowa, 38;
City of Ofhtmwa v. Zekind, 95 Iowa, 622,
which appear to be conclusive upon the question.
Yours very truly,
CHAS W. MULLAN.
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