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Regulation of Commercial Speech 

We construe subrule 27.7(8) as regulating commercial speech under these 
guidelines. On its face, subrule 27.7(8) refers to a dentist initiated recommendation of a 
specific treatment regimen to a specific category of patient (nonallergic). The rule is 
included within the Dental Board's provisions on standards of practice, dental ethics, and 
unprofessional conduct as they relate to the practice of dentistry. 650 :Iowa Admin. 
Code 27.1 (1) ("The following principles relating to dental ethics .... provide a basis for 
board review of questions concerning professional ethics. The dentist's primary 
professional obligation shall be service to the public with the most important aspect of 
that obligation being the competent delivery of appropriate care within the bounds of the 
clinical circumstances presented by the patient, with due consideration being given to 
-the needs and desires of the patient.") (emphasis added). Subrule 27.7(8) is listed in a 
grouping of rules entitled "[r]epresentation of care and fees." 650 Iowa Admin. Code 
27.1. '. 

The portion of subrule 27.7(8) relating to speech is inextricably linked with a 
highly-regulated dental practice (removal of restorations), the incompetent performance 
of which subjects a dentist to discipline. Iowa Code §§ 272C.1 0(2) (professionai 
incompetency) and (3) (unethical conduct and practice harmful or detrimental to the 
public); and 153.34(2) (willful and gross malpractice or neglect in the practice of 
dentistry), (7) (unprofessional conduct), and (9) (failure to maintain a reasonably 
satisfactory standard of competency in the practice of dentistry). 

The statutory authority for the Dental Board to discipline a dentist based on false 
or misleading speech is firmly tied to the practice of the profession. Iowa Code 
§§ 272C.1 0(3) ("[k]nowingly making misleading, deceptive, untrue or fraudulent 
representations in the practice of a profession"); 272C.1 0(7) and 153.34(3) ("[f]raud in 
representation as to skill or ability"); and 272C.1 0(7) ("[u]se of untruthful or improbable 
statements in advertisements"). Neither the statutory basis for subrule 27.7(8) nor the 
wording of the rule supports extending the Dental Board's reach into forums of "pure" 
speech. See Bailey v. Huggins Diagnostic & Rehabilitation Center, Inc., 952 P.2d 768, 
769,772-73 (Co. App.1997),cert. denied (Colo. 1998) (dentist who published book 
which was covered on a television program regarding the dangers of mercury in 
amalgam fillings owed no legal duty to a patient whose actual restoration removal was 
recommended and performed by another dentist in the partnership) .. 

The regulated speech at issue (a dentist's recommended treatment regimen) is 
factual in nature, in that it is subject to scientific study and verification. The potential for 
public harm stemming fromfaise, deceptive or misleading recommendations of patient 
treatment is substantial. The State's interest in regulating such speech is strong. See 
Hufford, 461 N.W.2d at 196. 
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As worded and in the context of the regulations in which it is codified, subrule 
27.7(8) targets a dentist's communications with patients in which a regulated treatment 
regimen is recommended. 650 Iowa 'Admin. Code 27.7(8) (emphasis added) 
("Recommending removal of restorations ... from the nonallergic patient for the alleged 
purpose of removing toxic substances from the body ... is an improper and 
unacceptable treatment regimen."). The rule does not expressly extend the Dental 
Board's reach to the expression of general opinions in political or news commentary or 
otherwise to circumstances outside the scope of the practice of dentistry.2 The rule does 
not directly address truthful discussions, whether in general discourse or directly with a 
patient, about the materials in restorations, possible allergies to restoration materials, or 
related topics.3 The only "speech" which is restricted is the "recommend[ation of] 
removal" when connected to a treatment regimen the Board has by rule defined as 
improper and unacceptable since 1 988. Indeed, the rule does not address so called 
"mercury-free" advertising at all as it relates to a dentist's future use of mercury-free 
materials .. 

Subruie 27.7(8) does not estabiish grounds for discipline based on all 
recommendations of restoration removal. Such a construction would absurdly preclude 
a dentist from recommending removal of cracked or defective restorations, or 

treatment regimens which are within acceptable standards of care. 
However, in light of the history of the amendment adding "recommending" to the Board's 
long-standing regulation on restoration removai, the Board clearly does intend the ruie to 
cover dentist recommendations even where the dentist does not actually remove the 
restorations. 650 Iowa Admin. Code 27.7(8)(emphasis added) ("Recommending 
removal of restorations or removing said restorations ... "). 

There are sound justifications for the general proposition that a licensing board 
need not await actuai patient injury to intercede. See Iowa Code § 272C.1 0(3) , 
(establishes as a ground for discipline,"[k[nowingly making misleading, deceptive, 
untrue or fraudulent representations in the practice of a profession or engaging in 

2 The "practiceof dentistry" includes persons who "perform examination, 
diagnosis, treatment, and attempted correction by any medicine, appliance, surgery, or 
other appropriate method of any disease, conditions, disorder, lesion, injury, deformity, 
or defect of the oral cavity and maxillofacial area ... which methods by education, 
background experienc-e, 'and expertise are common to the practice of dentistry." Iowa 
Code § 153.13(2) (2001). 

3 The Board's more general advertising rules prohibit communications to the 
public which are inaccurate "by inclusio'n or omission," but assert the policy that dentists 
may engage "in any form of truthful, nondeceptive advertising ... " 650 Iowa Admin . 

. Code 26.1. 



The Honorable Sheldon Rittmer 
State Senator 
Page 11 

unethical conduct or practice harmful or detrimental to the public. Proof of actual injury 
need not be established."(emphasis added)). The Medical Board, for example, is not 
required to await actual patient injury before taking action ~against a doctor who 
fraudulently advises patients to send in family photographs for cancer diagnosis. 
However, some speech which may loosely be <;;haracterized as a "recommendation" 
would have only a remote nexus with potential patient harm, and would not form a 
credible basis for discipline. There undoubtedly is a line which must be drawn on a 
case-by-case basis when applying the rule beyond which the Dental Board may steer 
into protected speech. This sheer potential does not necessarily shift the overall legal 
test of the rule's validity from the standards applicable to commercial speech to those 
involving noncommercial speech. See Kasky, 45 P.3d at 260-61 (fact that Nike 
intertwines commercial and noncommercial speech in its public relations campaign does 
not remove the speech from the category of commercial speech); Wettach, 524 N.W.2d 
at 172 ("We have no reason to believe the Board will discipline dentists who engage in 
professionally appropriate criticism o(it,s decisions. It). 

vVe have no information suggesting the Dental Board has attempted to use 
subrule 27.7(8) to prevent critique of the standard codified in the rule or to otherwise 
discipline a dentist merely for holding or expressing personal opinions on the merits of 
the rule, or for conducting research on the scientific basis for the rule or competing 
views. In both Hufford and for instance; the Board disciplined a dentist 
for communications (and actions) recommending treatment regimens to patients within 
the context of a series of competency issues. Any attempt by the Board to discipline a 
dentist merely for holding the personal opinion that the Board's iule is wrong would 
violate the First Amendment and, in our view, be beyond the intended scope of the rule. 
See Wettach, 524 N.W.2d at 172. 

in sum, subrule 27.7(8) addresses communications by dentists with current or 
prospective patients concerning a commercial transaction (restoration removal) in which 
the dentist has an economic interest. The rule is intended to protect patients from 
unnecessary, expensive and potentially harmfUl restoration removal. 

Regulation of Professional Advice 

Subrule 27.7(8) does not distinguish between",mass advertising solicitations and 
private communications between a dentist and a patient. Three points are relevant to 
your inquiry because they demonstrate thatJNhiJe such private communications are not 
afforded special status in a First Amendment analysis placing them outside the reach of 
proper regulation, at least one construction of the rule may implicate protected speech. 

First, medical profes'sionals may not assert the constitutional rights of their 
patients simply to avoid discipline. While patients have a "fundamental right to seek or 
reject medical treatment generally .... it does not follow that there is a fundamental 
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right to select a particular treatment or medicine." Hufford, 461 N.W.2d at 201, citing 
State ex reI. Iowa Department of Health v. Van Wyk, 320 N.W.2d 599,606 (Iowa 1982). 
A "medical practitioner may not rely on a patient's right of privacy in seeking 
unconventional treatment to escape discipline for acts that are harmful to the patient." 
461 N.W.2d at 202. 

Second, a medical professional's First Amendment rights in the:practice of a 
profession are subject to reasonable iicensing and regulation by the State. Planned 
Parenthood v. Casey, 505 U.S. 833,884,112 S. Ct. 2791,120 L. Ed. 2d 674 (1992); 
_see generally Rust v. Sullivan, ·500 U.S. 173,200, 111 S. Ct. 1759, 114 L. Ed. 2d 233 
(1991) (Congress may silence a physician's discussion of a lawful medical option 
through control of funding as least where such interventiqn does not significantly 
impinge upon the doctor-patient relationship); Shea v. Board of Medical Examiners, 81 
Cal. App. 3d 564, 576-77,146 Cal. Rptr. 653, 661-62 (1978) (First Amendment is not an 
umbrella shielding a physician from disciplinary action based on speech directed 
privately to a patient). The State "does not lose the power to regulate commercial 
activity deemed harmful to the public whenever speech is a component of that activity." 
Ohralik, 436 U.S. at 456. To hold otherwise would elevate even fraudulent medical 
advice to the level of protected speech. 

Finally, while the First Amendment does not offer a safe haven to incompetent or 
fraudulent practitioners, the public does have a significant interest in protecting medical 
professionals from the threat of discipline merely for offering in good faith unpopular or 
unconventional advice. To chill the mere expression of professional judgment raises the 
specter of improper content-based restriction of particular viewpoints. Indeed, a medical 
professional's good faith, nonfraudulent recommendation of even an illegal treatment 
regimen may be entitled to free speech protection if the recommendation is unconnected 
to actions on the professional's part to aid, abet or commit iliegai activity. See Conant v. 
Walters, 309 F.3d 629 (9th Cir. 2002). 

In Conant, a three-judge panel of the Ninth Circuit Court of Appeals upheld an 
injunction against the federal government intended to protect the First Amendment rights 
of California physicians and patients to make and receive medical recommendations of 
marijuana use. By 1996 referendum, California decriminalized marijuana use for limited 
medical purposes involving seriously ill patients. Marijuana use remained unlawful, 
however, under federal law. In response, the federal government notified physicians 
that a physician attempting to implementC'alifornia law by recommending marijuana use 
to a patient would risk losing the physician's license to prescribe controlled substances. 
lQ. at 632. The district court enjoined the federal government from taking adverse action 
against physicians in sole reliance on a physician's recommendation of marijuana use 
which was unconnected to any action on the physician's part to aid, abet or commit 
illegal activity. Id. at 633-34. In upholding the injunction, the appeJlate panel 
. condemned the government's threat as improper viewpoint regulation and an 
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unwarranted invasion into confidential physician-patient relationships. 19.. at 637-38. 
The Courtnoted, for instance, that one possible outcome of a physician's 
recommendation could be patient pressure on politicians to legalize marijuana use -
political activity which would be chilled if patients were uninformed by their physicians. 
19.. at 634-35. 

There are significant differences in the circumstances underlying the Conant 
decision. Given that the recommended treatment in Conant was illegal, this case 
involved only the purest forms of speech. Physicians acting on the recommendations 
would violate criminal laws. 19.. at 635 ("If, in making the recommendation, the physician 
intends for the patient to use it as the means for obtaining marijuana, as a prescription is 
used as a means for a patient to obtain a controlled substance, then a physician would 
be guilty of aiding and abetting the violation of federal law."). Further, the case did not 
involve allegations of incompetent or deceptive practice. 

Despite these factual distinctions, the Conant case does address the important 
interest that medical profefsionals and their patients have in shielding private medical 
advice from unwarranted governmental intervention. The Dental Board's rule, in its 
present form, broadly uses the terms "recommending" and "removing" in the disjunctive. 
To avoid any implication that an expression of personal opinion, standing alone, could 
subject a to discipline, rule should be redrafted.4 This would avoid any 
potential future application of the rule in a manner\rvhich would violate the principles 
discussed in Conant. 

Application of Central Hudson Test 

The well-established four-prong test for determining the validity of a content
based regulation of commercial speech was first summarized in Central Hudson: 

At the onset, we must determine whether the expression is 
protected by the First Amendment. For commercial speech 
to. come within that provision, it at least must concern lawful 
activity and not be misleading. Next, we ask whether the 
asserted government interest ts substantial. If both inquiries 
yield positive answers, we must determine whether the 
regulation directly advances the government interest 

4There are, of course, situations where a medical professional's advice, 
recommendations, or opinions may be so faulty as to raise significant issues of 
incompetency, even if unconnected with overt action. Depending upon the factual 
circumstances, merely expressing a personal belief in the absence of deception, 
incompetency, or patient harm is likely protected speech. 
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asserted, and whether it is not more extensive than is 
necessary to serve that interest. 

447 U.S. at 566. 

As described above, the Dental Board has twice decided contested cases in 
which it found misleading, and even fraudulent, a dentist's unsolicited recommendation 
that a nonallergic patient remove restorations to rid the body of toxins. I n the Board's . 
view, subrule 27.7(8) codifies restrictions on speech which are accordingly unprotected 
by either the state guarantee of "liberty of speech" or the federal guarantee of "freedom 
of speech." The Iowa Supreme Court concluded in 1990 in Hufford that substantial 
evidence supported the Board's view. 461 N.W.2d at 198-201. 

, " 

The Board's position continues to receive support in the district alld appellate 
courts of other states. See Bailey, 952 P.2d at 769,772-73 (while treating dentist was 
found to have committed malpractice in connection with the removal of amalgam - a 
decision not appealed - the dentist's partner did not have a iegal duty merely through 
publication of a book or television interview concerning the topic of amalgam fillings 
generally); Georgia Board of Dentistry v. Pence, 223 Ga. App. 603,478 S.E.2d 437, 
443 ... 44 (Ga.App. 1996) (discipline against dentist was based on failure to conform to 
minimum standards to practice and not board opposition to removal of amalgam fillings); 
Fecteau v. State Employee Heaith Commission, 690 A.2d 500, 502 (Maine 1997) 
(insured not entitled to coverage for removal of amalgam because contract did not 
provide for removal generally and medical evidence was, at best, conflicting on whether 
amalgam fillings are injurious); McReynolds v. Mindrup, 32 S.W.3d 163, 165 (Mo. App. 
2000) (while not the issue on appeal, the procedural matter on appeal arose after a 
district court refused to permit a plaintiff to support her claim of mercury poisoning due to 
amalgam fillings based on the lack of admissible expert testimony to support plaintiff's 
position), appeal after remand, _ S.W.2d _, 2002WL 31162729 (Mo. App. 2002) 

, (held order to exclude all expert testimony from trial on malpractice claim was overbroad, 
but recognized that testimony .regarding the practice and beliefs of a limited number of 
professionals who believe that the standard of care accepted' by the profession is 
inappropriate may be excluded as irrelevant); Berger v. Board of Regents, 178 A.D.2d 
748,750-51,577 N.Y.S.2d 500 (1991), cert. den., 507 U.S. 1018 (1993) (dentist guilty of 
misconduct for removing amalgam fillings without the medical evidence that the 
procedure was warranted and by performing toxicity tests beyond the scope of the 
practice' of dentistry). 

Opponents of the Dental Board's rule argue strenuously that the Board is in error 
and that there is sufficient scientific basisfar a dentist, consistent \rvith prevailing 
standards of care, to recommend removal of amalgam to remove toxic mercury from the 
body. See generally Consumer Cause, Inc. v. Smilecare, 91 Cal. App. 4th 454, 110 

. Cal. Rptr. 2d 627, 630-33 (2001) (summarizes the debate about the safety of mercury in 

,. 
i 
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amalgam and discusses reports concerning views on both sides of the issue); Bailey, 
952 P.2d at 769-70; Breiner v. State Dental Commission, 57 Conn. App. 700, 750 A.2d 
111 (2000). 

An Attorney General's opinion is not the proper forum in which to weigh the 
strength or veracity of competing views on appropriate dental care. Because resolution 
of this factual issue is at the heart of the controversy, we cannot offer an opinion on 
whether the restricted speech is false, fraudulent or misleading, and accordingly 
unprotected by the free speech provisions of the Iowa or United States Constitutions. 

Having codified a specific standard of care, however, the Dental Board has a 
corresponding responsibility to monitor scientific support for its position. If the rule 
accurately codifies the standard of care for dentists in Iowa, it serves the dual purpose of 
(1) informing dentists of actions which will subject them to disciplines and (2) protecting 
patients from receiving false or misleading advice. If, howeVer, circumstances exist 
under which a dentist could violate the rule and remain compliant with minimum 
standards of care, even if in a minority position, the rule would improperly impose one 
out of multiple permissible viewpoints. In that circumstance the Board would be far 
better advised to rely on other more generai ruies to initiate disciplina.ry action in· 
appropriate cases. See, g&, 650 Iowa Admin. Code 27.7(7) ("A dentist who 
recommehds or performs unnecessary dental or procedures is engaged in 
unprofessional conduct."). 

The United States Supreme Court refined the first prong of the Central Hudson 
test in In re R.M.J., 455 U.S. at 203. While states may entirely prohibit misleading 
commercial speech, they may not absolutely prohibit potentially misleading commercial 
speech if the information may be presented in a manner which is not deceptive. lQ. In 
other words, if the Dental Board determined that a dentist could properly on an 
unsolicited basis recommend restoration removalto nonallergic patients to ri,d the body 
of toxins under some conditions, an absolute prohibition of such recommendations may 
violate the First Amendment. The rule may violate both a dentist's and patient's free 
speech rights if, for example, public 'safety could be adequately protected through a 
required disclosure process, including written informed consent,6 or a more refined 

~Agencies shall, II[a]s soon as feasible and to the extent practicable, adopt rules. 
embodying appropriate·· standards . . . that the agency will apply to the law it 

administers." Iowa Code § 17A.3(1 )(c) (2001). 

6 See, !t.f6. Md. Code Ann. 10.44.23.02 (2002) (prior to removal of serviceable 
mercury amalgam restorations dentist must obtain informed consent including advice to 
patient that: "A. The National Institute of Health has determined that there are no 
verifiable systemic health benefits resulting from the removal of mercury amalgam 
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. description of the conditions under which a dentist could properly recommend that 
restorations be removed and replaced? Government may not suppress only potentially 
misleading speech, broadly encapturing both truthful and misleading speech, in a 
paternalistic a-ttempt to substitute government's judgment for informed decision making 
by the public. Thompson v. Western States Medical Center, 535 U.S. 351, 122 S. Ct. 
1497,1507-08,152 L. Ed. 2d 563 (2002). 

Application of the Central Hudson four-prong test to the commercial speech at 
issue hinges on resolution of the first prong. To reach the second, third or fourth prongs, 
a court would need to determine that the restricted speech at issue is not deceptive or 
misleading. Unlike most cases applying the Central Hudson test, the Dental Board's rule 
directly codifies. what the Board considers substandard care in the profession. More 
typically, First Amendment challenges are made to restrictions on truthful, but potentially 
misleading information. See fML. Thompson, 535 U.S. 357 (government restrictions 
improperly prohibited pharmacies from advertising prescriptions for compounded drugs 
which pharmacies could lawfully provide). The entire premise for the Dental Board's rule 
would evaporate if a court found the underiying support to be factually in error. 

Ironically, by attempting to codify specific contested case precedent in just a few 
words rather than relying in future enforcement based upon the precedent more 
general prohibitions (e.g., false advertising, unprofessional conduct, practice harmful or 
detrimental to the public), the Board raised free speech issues which otherwise would 
not exist in two respects: First, the law flexibly permits very general regulation of 
medical professionals because "the limits betwe~n good and bad professional conduct 
can never be marked off by a definite line of cleavage." Fisher, 510 N.W.2d at 876, 
citing, Eaves v. Board of Medical Examiners, 467 N. W .2d 234, 236 (Iowa 1991); see 
also Wettach, 524 N.W.2d at 171-72 (upheld statutory prohibition on "dishonorable 
conduct" in face of vaguenes$ chaliengeunder the due process clauses of the Iowa and· 
United States Constitutions). Effective Board enforcement accordingly could rest on 

restorations; and B. The removal of sound or serviceable mercury amalgam 
restorations m·ay significantly affect the integrity of the tooth."); see also Cal. Bus. & 
Prof. Code § 1648.10 (2002) (fact sheet required); Me. Rev. Stat. 32 §1 094-C 
(2001 )(brochure/poster required); N.H. Rev. Stat. Ann. § 317 -A:38 (2002)(disclosure 
required). 

7 See ~ 49 Pa. ADC § 33.213 (2002)(administrative rule establishes 
guidelines Dental Board will rely on in determining whether dentist has committed 
unpiofessional conduct, incompetence, negiigence, or malpractice in connection with 
the replacement of dental amalgams); see also Policy 4.A. of the Colorado State Board 
of Dental Examiners on the removal of amalgam dental fillings (adopted 1996). 
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well-established, undeniably constitutional prohibitions. Second, by using so few words 
to cod ify contested case precedent, the Board may have inadvertently caused more 
confusion than would exist by a simple reading of the cases themselves. 

Conclusions 

We conclude that subrule 27.7(8) is designed as a restriction on commercial 
speech. Whether the rule infringes upon a dentist's free speech rights largely rests on 
resolution of the factual question of whether the restricted speech is false, deceptive, or 
misleading. An Attorney General's opinion is not the proper forum in which to weigh the 
strength of competing views on whether the removal of restorations from nonallergic 
patients may free the body of toxic substances. Having codified a specific standard of 
care, the Dental Board has the corresponding responsibility to monitor'continued support 
for its position. As long as a Board rule accurately codifies the standard of care for 
dentists in Iowa, it serves the dual purpose of (1) informing dentists of actions which will 
subject them to discipline and (2) protecting patients from false or misleading advice. In 
contrast, a rule imposing one out of a range of acceptabie viewpoints would 
inapp~opriately interfere in the dentist-patient relationship, chilling both a dentist's advice 
to a patient and a patient's exercise of informed choice. 

Dentists do not have a free speech right to practice incompetent dentistry or 
recommend to prospective or current patients treatment regimens which are deceptive 
or which fall substantially below an acceptable standard of care. Dentists do have a free 
speech right to voice a personal opinion and to in good faith counsel patients free of 
unwarranted governmental intervention. The Dental Board must be cautious in the 
application of this or 'a similar rule to avoid encapturingfully-protected speech. In light of 
the law summarized in this opinion, we advise the Board to reassess the continued 
viability of subrule 27.7(8), giving due consideration to rescinding the rule and relying on 
more general grounds for discipline, or expanding the rule to more precisely describe the 
contours of speech which will and will not subject dentists to discipline.8 

Sincerely yours, , 

~~ 
PAMELA D. GRIEBEL 
Special Assistant ,Attorney General 

8The Dental Board has commenced a formal rulemaking process to rescind 
subrule 27.7(8) and may consider whether a rule devoted specifically to restoration 
removal is necessary. 




