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, We conclude that the proposed rules fall squarely within the statutory authority of the
Boards to implement and interpret the provisions of chapter 155A.

CONCLUSION

It is our opinion that the provisions of chapter 155A authorize pharmacists to administer
prescription drugs under certain circumstances. This may occur when the pharmacist is acting as
the authorized agent of a physician because the physician has delegated to the pharmacist the
responsibility for administering prescription drugs.’

We also conclude that the Iowa Board of Medical Examiners and the Iowa Board of
Pharmacy Examiners have authority under section 147.76 to adopt rules to implement and
interpret the provisions of chapter 155A. The proposed rules which have been promulgated by
the Boards fall squarely within the scope of the Boards’ authority to adopt rules, and the courts
would give considerable deference to these rules because they deal with matters uniquely within
the expertise of the Boards. : ‘ -

Dennis W. Johnson
Solicitor General

Bruce L. Kempkes
Assistant Attorney General

2 This opinion is limited to the administration of non-controlled prescription drugs only.
We express no opinion herein on the administration of controlled substances.



MUNICIPALITIES: Agreements that landowner and any successor owners “submit” in the
future to voluntary annexation. Iowa Const. amend 25 (1968); Iowa Code § 368.7 (1999). In
general, a city may enter into agreements with private landowners in which they and any
successor owners agree to “submit” to voluntary annexation if the land becomes adjacent to a
city boundary within twenty-one years and if the city then desires annexation of the tract.
Although this office cannot determine whether a particular annexation agreement binds any
successor owners, we point out that persons buying land generally have constructive notice of
any properly recorded encumbrances and must, upon accepting the deed, perform any covenant
recited within it. (Kempkes to Larson, State Representative, 12-13-00) #00-12-1

December 13, 2000

The Honorable Chuck Larson
State Representative

State Capitol

LOCAL

Dear Representative Larson:

You have requested an opinion on the annexation of an undeveloped tract of land located
within two miles of a city’s boundaries, but not presently adjoining a boundary of the city. You
indicate a developer wishes to enter into an “annexation agreement” (or, alternatively, a “pre-
annexation agreement”) with the city. Under this agreement, the developer and any successor
 owners of lots within the tract would promise to “submit” to voluntary annexation into the city at
such time the tract becomes adjacent to a city boundary and if the city then desires annexation of
the tract. You ask whether the agreement binds any successor owners if they have record notice
of its terms and if the tract becomes adjacent to the city within twenty-one years.

I. Applicable Law

Iowa Code chapter 368 (1999) is entitled City Development and is the source of authority
for the City Development Board, which oversees the annexation of land in an urbanized area.
City of Waukee v. City Development Bd., 590 N.W.2d 712, 713-14 (Iowa 1999). An “urbanized
area” is any area of land within two miles of the boundaries of a city. Iowa Code § 368.1(15).
Under chapter 368,

(1). All of the owners of land in a territory adjoining a city
may apply in writing to the council of the adjoining city requesting
annexation of the territory. . . .

(2). An application for annexation of territory not within an
urbanized area of a city other than the city to which the annexation
is directed must be approved by resolution of the council which
receives the application. . . .
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(3). An application for annexation of territory within an
urbanized area of a city other than the city to which the annexation
is directed must be approved both by resolution of the council
which receives the application and the [City Development Board]

Iowa Code § 368.7.
II. Analysis

As a preliminary matter, we need to determine whether a city acts ultra vires by entering
into agreements with private landowners that require them and any successor owners to submit to
voluntary annexation. :

States may expressly authorize cities by statute to enter into such annexation agreements.
2 E. McQuillin, The Law of Municipal Corporations, § 7.13.50, at 415 (1996). Iowa law does
not specifically authorize cities to do so. Under home rule, however, a city “may exercise its
general powers subject only to limitations expressly imposed by a state or city law.” Iowa Code
§ 364.2(2). See 2000 Op. Att’y Gen. __ (#00-8-5(L)). Although a city by ordinance certainly
may prohibit annexation agreements, no statute expressly prohibits them. See generally Iowa
Code § 364.2(3) (“[a]n exercise of a city power is not inconsistent with a state law uniess it is
irreconcilable with the state law”); Schiedler, “Implementation of Constitutional Home Rule in
Iowa,” 22 Drake L. Rev. 294, 311 (1973) (“[i]Jrreconcilable is a stronger term that inconsistent”).
The authority granted to cities in sections 354.8 and 364.4(2) to establish extraterritorial
jurisdiction for reviewing subdivisions and to provide extraterritorial services certainly seems
consistent with a power to enter into annexation agreements in order to ensure orderly city
development. See generally City of Des Moines v. City Development Bd., 473 N.W.2d 197, 200
(1991) (chapter 368, which must be liberally construed in public’s favor, demonstrates in its
entirety an intent to have City Development Board oversee and approve orderly development of
cities); Yeager, “City and Town Boundaries -- Incorporation, Consolidation, Annexation, and
Severance,” 19 Drake L. Rev. 1, 30 (1969) (unregulated urban development on the
unincorporated edges of cities constitutes a serious problem for city planning).

We therefore conclude that, as a general proposition, cities may enter into annexation
agreements with private landowners. Cf. Johnson v. City of Le Grande, 1 P.3d 1036, 1038-39
(Or. App. 2000) (Oregon’s cities could enter into annexation agreements even before enactment
of legislation that specifically sanctioned their use); Taub, “Reference Materials for Session on
Development Agreements,” C333 ALI-ABA Continuing Legal Educ. 655, 672 (1988) (Florida’s
cities have home-rule authority to enter into annexation agreements).

Persons buying land generally have constructive notice of any properly recorded
encumbrances and must, upon accepting the deed, perform any covenant recited within it. See
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McSweyn v. Inter-Urban Ry. Co., 256 Iowa 1140, 1146, 130 N.W.2d 445, 448 (1964) (citations
omitted); see also 76 Cal. Op. Att’y Gen. 227 (Oct. 13, 1993) (recording laws give successor
owners constructive knowledge of recorded annexation agreements). Courts have upheld,
against successor owners, annexation agreements in which the provision of extraterritorial
services improved or otherwise benefitted their land. See, e.g., Village of Orland Park v. First
Fed. Savings & Loan Ass’n, 481 N.E.2d 946, 950-51 (Ill. App. 1985); City of Springfield ex rel.
Burton v. City of Springfield, 2000 WL 799727 (Ohio); see also 2 McQuillin, supra, § 7.13.50, at
416. See generally Geralnes B.V. v. Greenwood Village, 583 F.Supp. 830, 839-40 (D. Colo.
1984); Greenwood Village v. Proposed City of Centennial, 3 P.3d 427, 446 (Colo. 2000); 1993
N.C. Op. Att’y Gen. (Nov. 1993); Starritt & McClanahan, “Land Use Planning and Takings,” 30
Land & Water L. Rev. 415, 455-56 (1995). We therefore conclude that, as a general proposition,
persons who purchase land with constructive notice of an annexation agreement will be bound by
that agreement to the same extent as the previous owner.

Notwithstanding these general propositions, we suggest that a city proceed with caution
in this area. We cannot determine in an attorney general’s opinion whether a particular
annexation agreement binds successor owners, because annexation agreements may vary in their
specific terms as well as in the circumstances surrounding their negotiation and execution. See
generally 61 IAC 1.5(2), 1.5(3)(d); 1972 Op. Att’y Gen. 642, 643 (declining to speculate on
court ruling when two municipalities seek to annex same territory under different statutory
procedures); 1970 Op. Att’y Gen. 48, 51 (declining to speculate on all possible legal theories in
theoretical suit against state).

Moreover, the existence of an annexation agreement does not mean that a city itself can
institute a voluntary annexation or that such an annexation will antomatically occur when the
land subject to the agreement becomes adjacent to the city boundaries. A voluntary annexation
can only occur when “[a]ll the owners of land in a territory adjoining a city . . . apply in writing -
to the council of the adjoining city requesting annexation of the territory.” Iowa Code
§ 368.7(1). If the annexation agreement requires all landowners to submit to voluntary
annexation, but a successor owner refuses to join in making a written application, the city or
other landowners may have to initiate judicial proceedings in order to force compliance with the
agreement. The success of such an action would depend, among other things, upon the specific
terms of the annexation agreement.

We also caution that not every annexation agreement may survive judicial scrutiny. See,
e.g., City of Louisville v. Jefferson County Fiscal Ct., 623 S.W.2d 219, 225 (Ky. 1981)
(annexation agreement requiring city to undertake certain legislative action, including zone
changes, changes in street entrances, and flood control held invalid on ground that “[a] contract
which binds a legislative body, present or future, to a course of legislative action is void against
public policy”). Cf. 1988 Op. Att’y Gen. 50 (#87-10-1(L)) (“[a] waiver of either a statutory or
constitutionally protected right must be a voluntarily and intentional act done with an actual

- knowledge of the existence of the right and the meaning of the rights involved, and with full
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3%, 66

understanding of the direct consequences of the waiver”; “absent an express statutory provision
to the contrary, a local governmental body [generally] may not bind its successors in matters that
are essentially legislative or governmental, in nature”).

Finally, more than one city may seek to annex the same tract of land. In such a case, the
City Development Board could properly view an annexation agreement between a single city and
a developer as merely one factor to weigh in fulfilling its statutory duty to consider the interests
of all parties. See generally 1980 Op. Att’y Gen. 282 (#79-7-17(L)) (“the intent of the legislature
in requiring approval by the [City Development] Board of voluntary annexations within
urbanized areas was to provide a check by an impartial body on competition between cities for
certain territories”). We seriously doubt that an annexation agreement between a city and a
private developer can usurp the statutory role of the City Development Board. Cf. Crescent
Chevrolet v. Iowa Dep 't of Job Serv., 429 N.W.2d 148, 150 (Iowa 1988) (statutory right enabling
parties in contested cases to waive certain proceedings does not limit the statutory authority of
governing state agency to review proceedings; a stipulation that effectively “prohibits [an]
agency from performing its statutory obligations and functions will not be enforced”); Ir re
Kokomo Times Pub. & Printing Corp., 301 F. Supp. 529, 536 (S. D. Ind. 1968) (“the parties
could not by agreement . . . bind [others] who were not parties to the agreement”).

III. Summary

In general, a city may enter into agreements with private landowners in which they and
any successor owners agree to “submit” to voluntary annexation if the land becomes adjacent to a
city boundary within twenty-one years and if the city then desires annexation of the tract.
Although this office cannot determine whether a particular annexation agreement binds any
successor owners, we point out that persons buying land generally have constructive notice of
any properly recorded encumbrances and must, upon accepting the deed, perform any covenant
recited within it. We believe that passage of legislation specifically approving and detailing
procedures for annexation agreements would provide cities and developers with greater certamty
in their planning.!

Sincerely,

Jyo
Bruce Kempkes

Assistant Attorney General

' Although your question refers to a tract of land becoming adjacent to a city boundary
within twenty-one years, you do not explain the significance of that time period. It presumably
rests upon Iowa Code section 614.24, which governs stale uses and reversions. We limit this
opinion to your specific question and do not consider the impact, if any, of section 614.24.



SCHOOLS:; AREA EDUCATION AGENCIES: Financing of services provided to children
requiring special education. Iowa Code § 256B.15 (1999). The limitation upon retention of
federally funded health care program reimbursements contained in Iowa Code subsection
256B.15(7)(b) applies to area education agencies which receive those funds as the result of the
provision of direct services to children requiring special education. The limitation does not apply
to Medicaid funding for AEA-based “administrative claiming” activities or to funding received
under IDEA Part C, but does apply to Medicaid or other federally funded health care program
reimbursement received by an AEA for providing direct services to infants and toddlers with
disabilities under the Iowa Early ACCESS program, implementing Part C of the IDEA. (Scase
to Stilwill, Director, Department of Education, and Rasmussen, Director, Department of Human

Services, 12-26-00) #00-12-2

December 26, 2000

The Honorable Ted Stilwill, Director
Iowa Department of Education

Grimes State Office Building - 2™ Floor
LOCAL

The Honorable Jessie K. Rasmussen, Director
Iowa Department of Human Services

Hoover State Office Building - 5® Floor
LOCAL

Dear Directors Stilwill and Rasmussen:

You have jointly requested an opinion from this office addressing lowa Code section
256B.15 (1999), entitled “Reimbursement for special education services,” and the applicability
of subsection (7)(b) of this section to certain services which may be provided by area education
agencies [AEAs] in Iowa. Specifically, you ask:

1. Do the provisions of lowa Code section 256B.15 prevent the AEAs
from retaining 100 percent of the federal portion of their
reimbursement for duties related to Medicaid Administrative
Claiming (section 1903(a)(7) of the Social Security Act)?

2. Do the provisions of lowa Code section 256B.15 limit the AEAs ability to -
retain 100 percent of reimbursement for direct care services provided to
infants and toddlers with disabilities and their families served under the
Early ACCESS program known as Part C of the Individuals with
Disabilities Education Act? : ‘

Our review of section 256B.15 and the parameters of the federally funded programs at issue
leads us to conclude that the subsection 256B.15(7)(b) fund retention limitation applies only to
AEAs which receive federally funded health care program reimbursements for the provision of
direct services to children requiring special education. The limitation does not apply to Medicaid
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funding for AEA-based “administrative claiming” activities or to funding received under IDEA
Part C, but does apply to Medicaid reimbursement or other federal health care program funding
received by AEAs as reimbursement for providing direct services to infants and toddlers with
disabilities served under Part C.

We begin our analysis by review of relevant provisions of section 256B.15.
256B.15 Reimbursement for special education services

1. The state board of education in conjunction with the
department of education shall develop a program to utilize
federally funded health care programs, except the federal medically
needy program for individuals who have a spend-down, to share in
the costs of services which are provided to children requiring
special education.

3. The department of education, in conjunction with the area
education agency [designated to develop the program], shall
determine those specific services which are covered by federally
funded health care programs, which shall include, but not be
limited to, physical therapy, audiology, speech language therapy,
and psychological evaluations. The department shall also
determine which other special services may be subject to
reimbursement and the qualifications necessary for personnel
providing those services. If it is determined that services are
required from other service providers, these providers shall be
reimbursed for those services.

4. All services referred to in subsection 1 shall be initially funded
by the area education agency and shall be provided regardless of
subsequent subrogation collections. The area education agency
shall make a claim for reimbursement to federally funded health
care programs.

7. b. The area education agencies shall, after determining the
administrative costs associated with the implementation of medical
assistance reimbursement for the eligible services, be permitted to
retain up to twenty-five percent of the federal portion of the total
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amount reimbursed to pay for the administrative costs. Funds
received under this section shall not be considered or included as
part of the area education agencies’ budgets when calculating
funds that are to be received by area education agencies during a
fiscal year.

Iowa Code § 256B.15(1), (3), (4), (7)(b) (1999). These provisions were enacted within 1988
Towa Acts, 72™ G.A., chapter 1155, entitled “An Act requiring the area education agencies to
utilize federally funded health care programs to share in the costs of services provided to certain
children requiring special education . . ..” The articulated purpose of section 256B.15 is to
ensure that area education agencies maximize their utilization of available federal health care
program funding to share the cost of providing direct services to children requiring special
education. Subsection 256B.15(7)(b) has the effect of limiting the portion of the funds received
under this section which area education agencies may retain to the actual amount of
administrative costs associated with obtaining the reimbursement, not to exceed twenty-five
percent of the federal portion of the total amount reimbursed.

Within your request letter you indicate a belief that “section 256B.15 is only operational
when the services are ‘direct services’ provided by the AEA to an individual identified as eligible
for ‘special education” who has an Individualized Education [Program] (IEP).” Although we
agree that section 256B.15 is applicable only to direct services, we find nothing within the statute
which limits its applicability to students who have an IEP in place. Our analysis is guided by
familiar principles. The “ultimate goal in interpreting statutes is to determine and give effect to
legislative intent.” Holiday Inns Franchising, Inc. v. Branstad, 537 N.W.2d 724, 728 (lowa
1995). Intent is determined “from what the legislature said, not from what it might or should
have said. If the language is clear and unambiguous, we apply a plain and rational meaning in
light of the subject matter of the statute.” Iowa Comprehensive Petroleum Underground Storage
Tank Fund Bd. v. Shell Qil Co., 606 N.W.2d 376, 379 (Iowa 2000), citing lowa R. App. P.

14(£)(13).

By it terms, section 256B.15 is applicable to federally funded health care program
reimbursement of “the costs of services which are provided to children requiring special
education.” In order to resolve your first inquiry, it is necessary to determine the nature of the
services covered by this section. Subsection 256B.15(3) includes the following nonexclusive list
of the services to which the legislature intended this section to apply: “physical therapy,
audiology, speech language therapy, and psychological evaluations.” Each item on this listis a
service which may be reimbursable under a federally funded health care program only if it is
directly provided to an eligible individual. As you indicate, “AEAs currently participate in direct
services for Medicaid reimbursement. Direct services are services to provide care, are client
specific, and involve an invoice fee for service.” See 42 U.S.C. §§ 1396, et seq. [Title XIX of
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the Social Security Act]. The subsection 256B.15(7)(b) limitation upon AEA retention of
federally funded health care program reimbursement clearly applies to the federal portion of
funds received by an AEA as reimbursement for client-specific medical services under the
Medicaid program.

In addition to reimbursement for direct medical services, the Medicaid program provides
for reimbursement of a portion of the costs associated with certain administrative activities
“found necessary by the Secretary [of the federal Department of Health and Human Services] for
the proper and efficient administration of the State [Medicaid] plan.” 42 U.S.C. § 1396b(a)(7);
see 42 C.F.R. Parts 74 and 95; OMB Circulars A87 and A122. You ask whether the subsection
256B.15(7)(b) limitation applies to the federal portion of reimbursement received under the
Medicaid program for administrative activities. Medicaid program administration activities
which may be eligible for federal reimbursement, frequently referred to as “administrative
claiming,” include outreach, information and referral, intake processing, eligibility
determinations and re-determinations, and utilization review. See 42 C.F.R. Parts 74 and 95;
Medicaid School-Based Administrative Claiming Guide / Draft, U.S. Department of Health and
Human Services, Health Care and Financing Administration (Feb. 2000), at p. 11; Medicaid and
School Health: A Technical Assistance Guide, U.S. Department of Health and Human Services,
Health Care and Financing Administration (Aug. 1997). “[Playments for allowable Medicaid
administrative activities must not duplicate payments that have been, or should have been,
included as a part of a direct medical service” to a Medicaid eligible child. 42 C.F.R. Parts 74
and 95; Medicaid School-Based Administrative Claiming Guide / Draft,. at p. 10.

Administrative activities eligible for administrative claiming, by definition, exclude
activities which are reimbursable as direct care services under the Medicaid program. In
addition, reimbursable administrative activities may relate to non-disabled as well as disabled
children. The fund retention limitation placed upon AEAs by subsection 256B.15(7)(b) applies
only to “medical assistance reimbursement” received by AEAs. It appears that activities.
eligible for administrative claiming are not direct services provided to individual children
requiring special education, as contemplated by section 256B.15. Therefore, we resolve your
first inquiry by concluding that this limitation is not applicable to re1mbursements received by
AEAs under the Medicaid administrative claiming program.

Resolution of your second inquiry requires determination of whether infants and toddlers
with disabilities who are served under Part C of the Individuals with Disabilities Education Act
[IDEA], are “children requiring special education” and, if so, whether Part C constitutes a
federally funded health care program. Part C of the IDEA, as amended in 1997, provides
financial assistance to States
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(1) to develop and implement a statewide, comprehensive,
coordinated, multidisciplinary, interagency system that provides
early intervention services for infants and toddlers with disabilities
and their families;

(2) to facilitate the coordination of payment for early intervention
services from Federal, State, local, and private sources (mcludmg
public and private insurance coverage);

(3) to enhance their capacity to provide quality early intervention -
services and expand and improve existing early intervention
services being provided to infants and toddlers with disabilities and
their families; and

(4) to encourage States to expand opportunities for children under
3 years of age who would be at risk of having substantial
developmental delay if they did not receive early intervention
services.

20 U.S.C. § 1431(b). Early intervention services encompassed within the program include
family training, counseling, home visits, special instruction, and a wide variety of social services
as well as health-related direct care services. 20 U.S.C. § 1432(4). Infants and toddlers under
the age of three with disabilities and their families are eligible for early intervention services
offered pursuant to Part C. 20 U.S.C. § 1434. To the extent that the early intervention services
provided pursuant to Part C constitute direct health care services which are reimbursable to
eligible individuals under the Medicaid program, the statewide Part C system must require
providers to secure Medicaid reimbursement for the services. 20 U.S.C. §§ 1435(a)(12), 1440.
Part C funds may be used to provide direct early intervention services only if the services “are
not otherwise funded through other public or private sources.” 20 U.S.C. § 1438(1).

You indicate a belief that “[1]f AEAs are restricted from fully accessing the funds
available under Medicaid, they will not be able to fully implement and receive funding for
services they need to provide under Part C.” Although we understand this concern, we believe
that the provisions of Code section 256B.15, including the fund retention limitation placed upon
AEAs under subsection 256B.15(7)(b), are applicable to reimbursements received from Medicaid
or other federal health care programs for direct care services provided to disabled infants and
toddlers under Part C of the IDEA.

Section 256B.15 applies to reimbursement for the cost of “services which are provided to
children requiring special education.” The term “special education” is commonly used to refer to
educational, support, and related services provided to children with disabilities pursuant to Part B
of the IDEA. We cannot, however, rely upon this general use definition where, as here, the
legislature has provided a definition applicable to the statute in question. See Seeman v. lowa
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Department of Human Services, 604 N.W.2d 53, 57 (Iowa 1999) (“the Iowa legislature acts as its
own lexicographer”); Homsby v. State, 559 N.W.2d 23, 25 (Iowa 1997) (“where the legislature
defines its own terms and meanings in a statute, the common law or dictionary definitions which
may not coincide with the legislative definition must yield to the language of the legislature™).
For purposes of chapter 256B, the legislature has specifically defined the phrase “children
requiring special education” to mean “persons under twenty-one years of age, including children
under five years of age, who have a disability in obtaining an education because of a head injury,
autism, behavioral disorder, or physical, mental, communication, or learning disability, as
defined by the rules of the department of education.” Iowa Code § 256B.2(1) (1999). This
definition expressly includes children below the age of five and does not require a pre-
determination of eligibility for special education services or an existing IEP. Rather, the
definition includes all persons under the age of twenty-one who have a disability in obtaining an
education. Application of this definition to interpretation of section 256B.15, requires us to
conclude that the fund retention limitation within subsection 256B.15(7)(b) comes into play
when an AEA receives federal health program reimbursement for the provision of a direct care
service to a disabled infant or toddler under Part C of the IDEA (the Early ACCESS program in
Towa).!

We do not, however, believe that the section 256B.15 fund retention limitation is
applicable to Part C funding itself. As detailed above, section 256B.15 is applicable only to
federally funded health care programs. Although IDEA Part C funds may be used to provide
direct early intervention services to infants and toddlers, these services may include health care
services only if no alternate public or private funding source is available. We do not believe that
IDEA Part C itself can fairly be characterized as a “federally funded health care program,” as
contemplated by 256B.15. The primary purpose of IDEA Part C is to “enhance the development
of infants and toddlers with disabilities and to minimize their potential for developmental delay,”
thereby reducing “the educational costs to our society.” 20 U.S.C. § 1431(a). Therefore, we
conclude that the fund retention limitation contained in subsection 256B.15(7)(b) is not
applicable to Part C funding received by AEAs.

' Although we have concluded that terms of section 256B.15 encompass Medicaid

reimbursement for direct services provided to disabled infants and toddlers under Part C, we
recognize that this outcome may place a financial hardship upon AEAs as they strive to provide
early intervention services. We must, however, defer to the legislature as to the wisdom of
applying section 256B.15 to early intervention services. You may wish to consider presenting
your policy arguments in favor of allowing AEAs to retain federal funding received for these
services directly to the legislature.
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In summary, we conclude that the limitation upon retention of federally funded health
care program reimbursements contained in Iowa Code subsection 256B.15(7)(b) applies to AEAs
which receive those funds as the result of the provision of direct services to children requiring
special education. The limitation does not apply to Medicaid funding for AEA-based
“administrative claiming” activities or to funding provided under Part C of the IDEA, but does
apply to Medicaid or other federally funded health care program reimbursement received by an
AEA for providing direct services to infants and toddlers with disabilities under the Iowa Early
ACCESS program, implementing Part C of the IDEA. :

Sincerely,

Assistant Attorney General






