
THE ADMINISTRATIVE RULES REVIEW COMMITTEE 
1986 

I. Introduction. In 1986 63 admiristrative agencies 
promulgated 476 filings,representing over 1800 individual 
rule additions, amendments or repealers. This represents a 
decrease from the 505 filings promulgated in 1985 by 63 
agencies. In 1984 55 agencies promul9ated 415 filings; and 
in 1983 55 agencies promulgated 458 filings. 142 of these 
filings were placed into effect using the "emergency" 
provisions of section 17A.4; with 49 occuring in the month 
of July. Most of these were also placed under notice. 

To calculate the volume of rule-making for 1986, 
filings are counted instead of individual rules. Each 
filing put into effect contained one or more individual 
rule promulgations; on the average each filing contains 
roughly four changes. The agencies which promulgated 
rules are listed below together with the number of filings 
put into effect. The number in parentheses represents 1985 
filings. 

Human Services Dept. 
Health Dept. 
Conservation Division 
Revenue Department 
Utilities Board 
Transportation Dept. 
Envir. Protection Div. 
Insurance Dept. 
Agriculture Dept. 
Labor Div. 
Alcoholic Beverages Div. 
Public Safety Dept. 
Job Service Division 
Education Department 
Personnel Department 
Pharmacy Board 
Dentistry Board 
Industrial Division 
OPP 
College Aid Comm. 
Attorney General 
Nursing Board 
Regents Board 
Elder Affairs 
Racing Comm. 
Iowa Development Comm. 
Correction Dept. 
Iowa Lottery Div. 
Soil Conservation Dept. 
Employment Services* 
Energy Policy Division 
Economic Development* 

50{91} 
49(40) 
39(39) 
34(49) 
25(18) 
23{25) 
19(18) 
18(11) 
16(17) 
15{05) 
12(22) 
11(10} 
09(06) 
09(07) 
08(06) 
07(09) 
07(02) 
06(07) 
06(06) 
06(05) 
06(03) 
05(08) 
05(04) 
05(03) 
04(07) 
04(02) 
04{04) 
04(05) 
04{07) 
04(--) 
04(03) 
04(--) 

Real Estate Comm. 
PERB 
Treasurer 
Inspections & Appeals* 
Substance Abuse Division 
Management Dept.* 
Ag. Development Auth.* 
Fair Board 
General Services Dept. 
He a 1 th i..1a ta Cornm. 
Prof. Teaching Practices 
Higher Ed. Loan Auth.* 
Natural Resources Dept.* 
Iowa Family Farm Auth. 
Iowa Finance Auth. 
Secretary of State 
Employment Appeal Board 
Voter Registration Comrn. 
Emp. Agency Licensing 
Veterinary Medicine Bd. 
Livestock Health Coun. 
Executive Council 
Banking Dept. 
Beef Industry Council* 
State Preserves Bd. 
Campaign Finance Comm. 
Sheep & Wool Promotion* 
Credit Union Dept. 
Cultural Affairs Dept.* 
Nursing Home Admin. 

* denotes new agency 

03(07) 
03(01) 
03(01) 
0 3 (--) 
03(01) 
03(--) 
02(--) 
02(02) 
02(01) 
02(01) 
02 ( ) 
02 (=-) 
02(--) 
02(01) 
02(02) 
02(08) 
02(--) 
02(01) 
01(--) 
01{02) 
01(01) 
01(01) 
01(03) 
01(--) 
01(01) 
01(01) 
01(--) 
01(05) 
01(--) 
01(03) 
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While the volume of rule-making is decreasing, the ability of 
the committee and the various agencies to compromise their seems to 
be holding steady. This is reflected by the a stabilization in the 
number number of objections. In 1986 the committee imposed five 
objections, up froffi three objections in 1985. However, only two 
session delays were imposed, down from four in 1985. Eighteen of 
these delays have been imposed since 1978, when the power was 
enacted into law. 

A total of 104 objections have been imposed since 1977, but the 
trend has clearly been toward a decline in their frequency, as 
indicated below: 

1977 •••.••.. 36 
1978 .....•.. 24 
1979 ........ 13 
1980 •....... 06 
1981 ..•.•... 08 

1982 ........ 02 
1983 ........ 03 
1984 ........ 04 
1985 .......• 03 
1986 ........ 05 

II. Major rule-making issues of 1986 
1. College Aid Commission 
Standards for college eligibility, VIII IAB 25, ARC 6604. 
Educational institutions are not automatically elibible to 
participate in the tuition grant program; the commission adopted~ 
rules to detail the elibility criteria. These provisions were based 
on section 261.9, Iowa Code, which established very specific 
eligibility criteria, which in part required acceditation may a 
national educational association (NCA) The controversy presented by 
the statute and the rules was the requirement that schools must 
either be accredited by the NCA or present letters from three NCA 
accredited institutions that they will accept transfer credits from 
these schools. The rules expanded on the statutory language by 
providing 1) that the credits must be accepted in the identical 
manner that it accepts credits from NCA approved schools; and 2) 
that "life experience" or "credit by examination 11 will not be used 
as transfer credit. These provisions in the rule accurately 
implemented and added detail to the statutory mandate. 

The result of these provisions was that some non-accredited 
schools did not be able to take advantage of the three letter 
provision. Most four year accredited schools accept all the credits 
from other accredited schools, but the do not accept all the credits 
given from non-accredited schools (ie:~usiness schools). Since 
this prov1s1on was the only method available to many of these 
schools to participate in the tuition grant program, the rules 
largely eliminated the participation of non-acc.redi ted schools. 

2. Conservation Division. 
Trapping Limitations, IX IAB 1, ARC 6501. The division promulgated 
rules to restrict the use of traps. In essence these rules place~~ 
additional restrictions on the use of snares and conibear traps. At . 
the July 31st and August 21st meetings, the committee expressed -
concern in three basic areas: 

1) The commit tees, primary concern was the establishment of an 
eight inch loop for snares set on dry land. When these rules were 
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originally proposed, the maximum loop size was set at twelve inches. 
The four inch reduction in the adopted rule appears to significantly 
impact the taking of beaver and coyote, while at the same time 
providing protection against the accidental trapping of dogs, pets 
and other non-target animals. More significantly, the eight inch 
loop provision did not appear under notice, which meant that 
trappers did not have an opportunity to comment on the impact of 
this restriction before it was implemented. 

2) Rule 144.4 banned the use, on land, of traps with toothed 
jaws. It appeared that traps with rubber teeth will be banned along 
with those with metal serrations. 

3) Rule 114.5 provided that all traps must be tagged "[when] 
possessed by a person who can reasonably be presumed to be 
t·rapping". The comrni t tee is concerned with the vagueness of this 
presumption. The rule contained no standards to reveal the 
circumstances or facts which might lead to such a presumption. 

This rule was delayed by the committee and refefrred to the 
House and Senate Natural Resources Committees. The Senate passed 
legislation to veto this rule; however, the resolution was never 
taken up in the House. 
Taking of mussels, IX IAB 3, ARC 6781, The language in these rules 
originally appeared in April 1986. At its May 14th meeting the 
committee voted to object to that rule on the grounds that the 
filing was beyond the authority of the department. This objection 
did not go to the substance of the rules; it was the opinion of the 
committee that the filing itself was invalid because all of the 
items contained in it did not appear in the original notice of 
intended action. The department then "re-promulgated" those 
prov~s~on that were subject to the committee objection. Completion 
of this rule-making process eliminated the procedural defects of the 
previous rule-making. 

The rule was controversial because it limited the species and 
size of mussels that could be taken from the Mississippi. The action 
~as taken in response to allegations that over-harvest was seriously 
depleting some species. The rule was vigorously opposed by the 
clamming industry, which sells its stock to Japan for the pearl 
industry. They noted that there was no scientifically prepared study 
that documented the problem. After hearing extensive testimony on 
the issue the committee took no further action on this rule. 

3. Labor Department 
Hazardous chemicals, right to know, VIII IAB 21, ARC 6468, Chapter 
455D, Iowa Code, in part provided that industries using hazardous 
materials must identify them both for their own employees and the 
general public. In part this chapter provided that employers must 
provide extensive information to the government, company employees 
and the public concerning hazardous materials used in the workplace. 
Training and safety requirements were required for all employees who 
will be working with the material. The department was granted 
sweeping rule-making authority to compel disclosure of hazardous 
material information. 

Extensive rules were proposed: 1). Training programs were 
required to ensure that employees were aware of the risks involved 
in these chemicals and how to safely handle them; 2) A procedure was 
set up for employers use in determining which chemicals are in fact 
"hazardous" 3) labels were required for all hazardous material 



leaving the workplace; 4) a safety information sheet must be 
developed for each type of hazardous material used; 5) Employees ~ 
must be told of the specific chemicals in use; 6) A procedure was 
established which requires the employer make available, to the 
community, information concerning hazardous materials used in the 
community. These complicated rules implemented the statutory mandate 
accurately and fairly. The co~~ittee took no adverse action on this 
filing. 

4. Personnel Department. 
Definition of confidential employees, IX IAB 10, ARC 7103. In 
November 1986 the administrative rules review committee objected to 
a personnel department rule which related to the definition of a 
confidential employee. It was the opinion of the committee this 
·de~pition is unreasonable in that it overly restricts the 
ava~~ability of confidential secretaries. 

-~his rule in pertinent part provided that a confidential 
employee is the secretary of an elected official. All other 
secretaries are not defined as confidential and are protected by the 
merit provisions of Chapter 19A, Iowa Code. In the committees 
opinion this definition was too narrow and should be broadened to 
include the secretary of the deputy official and the secretaries of 
the division heads. 

The authority for this rule appeared in Senate File 2175. The 
committee believed that the re-write of section 19A.3 was intended 
to reduce the number of automatic exemptions (from twenty-four to 
seventeen) and to vest in the Personnel Department authority to ~ 
create exemptions as needed in particular situations. 

The committee felt that deputy and division level secretaries 
were within those "particular situations" where the department 
should provide an exemption by rule. In addition to an objection the 
committee also forwarded the rule to the House and Senate for 
further study. No further action was taken on this rule either by 
the4~;committee or by the legislature. 

5. !Pepartment of Public Safety 
Estgplished margin of error for OWI breath tests, IX IAB 2, ARC 6716 
& 17·. 1986 Iowa Acts, HF 2493 created a new Chapter 321J, It stated 
in part: 

THE RESULTS OF A CHEMICAL TEST MAY NOT BE USED AS THE BASIS 
FOR A REVOCATION OF A PERSON'S MOTOR VEHICLE LICENSE OR 
NONRESIDENT OPERATING PRIVILEGE IF THE ALCOHOL CONCENTRATION 
INDICATED BY THE CHEMICAL TEST MINUS THE ESTABLISHED MARGIN OF 
ERROR INHERENT IN THE DEVICE OR METHOD USED TO CONDUCT THE 
CHEMICAL TEST DOES NOT EQUAL AN ALCOHOL CONCENTRATION OF .10 OR 
MORE. 

The department has authority under section 321J.5 to approve devices 
for the use as breath testers; pursuant to this authority the 
department emergency adopted rules to specify a margin of error at 
five percent. In essence, whatever a suspect "blows" into the 
drunk-O-meter will be reduced by that percentage to determine 
whether the person has a .10 level. This estimate is used by the 
officer to determine whether there is probable cause to arrest the 
person and perform blood or urine tests. This same margin or error 
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will then be applied to these evidentiary tests. 
An initial committee concern was whether the department in fact 

has authority to establish a margin of error by rule. section 32lj.5 
provided that the department "approves" the devices to be used to 
administer a breat~ test. The committee felt this authority was 
somewhat meager to support an attempt to establish a margin of error 
as a matter of law (note that a rule is a "law", just as is a 
statute enacted by--the General Assembly, and is binding on the 
courts ). The committee objected to the rule on the grounds t~at it 
was beyond the authority of the department, subsequent negotiations 
failed to achieve any compromise and the objection remain in effect. 

~· 



TME ADMINISTRATIVE RU LES REVIEW COMMITTEE 
1986 

I . Ir.troduction. In 1986 63 admir.istrative agencies 
promulgated 476 filicgs,represer.ting over 1800 icdividual 
rule additions , amendments or repealers. This represer.ts a 
decrease from the 505 filings promulgated in 1985 by 63 
agencies . In 1984 55 agencies promulgated 415 filings; and 
in 19 83 55 agencies promulgated 458 filings. 142 of these 
fil i ngs were placed into effect using the "e mergency" 
provisions of sectioc 17A.4; with 49 occuring in the month 
of July . Most of these were also placed under notice. 

To calcula t e the volume of rule-making for 1986, 
filings are counted instead of individual rules . Each 
filing put into effect contained one or more individual 
rule promulgations; on the average each filing contains 
roughly four changes. The ager.cies which promulgated 
rules are listed below together with the number of filings 
put ir.to effect. The cumber in parentheses represents 1985 
filings . 

Human Services Dept. 
Health Dept. 
Conservation Division 
Revenue Department 
Utilities Board 
Transportation Dept. 
Envir. Protection Div. 
Insurance Dept . 
Agriculture Dept. 
Labor Div. 
Al coho li c Beverages Div. 
Public Safety Dept. 
Job Service Division 
Education Department 
Personnel Departmect 
P harm acy Board 
Dectistry Board 
Industrial Division 
OPP 
College Aid Comm. 
Attorney General 
Nursing Board 
Regents Board 
Elder Affairs 
Racing Comm . 
Iowa Development 
Correction Dept. 
Iowa Lottery Div. 
Soi l Conservation 

Comm. 

Dept. 

Employment Services* 
Energy Policy Divi sion 
Econo mic Dev elo pmect* 

50(91) 
49(40) 
39(39) 
34(49) 
25( 18) 
23(25) 
19(18) 
18(11) 
16(17) 
15(05) 
1 2( 22) 
11(10) 
09(06) 
09(07) 
08(06) 
07(09) 
07(02) 
06(07) 
06(06) 
06(05) 
06(03) 
05(08) 
05(04) 
05(03) 
04(07) 
04(02 ) 
04(04) 
04(05) 
04(07) 

04 (- ~) 
04(03) 
04(--) 

Real Estate Comm. 
P ERB 
Treasurer 
Inspections & Appeals* 
Substacce Abuse Division 
Management Dept . * 
Ag . Deve l opment Auth.* 
Fair Board 
Geceral Services Dept. 
Health Data Comm . 
Prof. Teaching Practices 
Higher Ed. Loar. Auth.* 
Natural Resources Dept.* 
Iowa Family Farm Auth. 
Iowa Finacce Auth. 
Secretary of State 
Employment Appeal Board 
Voter Registration Comm . 
Emp. Agency Licensing 
Veterinary Medicine Bd . 
Livestock Health Coun. 
Executive Counci l 
Banking De pt. 
Beef Industry Couccil* 
State Pre se rves Bd. 
Campaign Ficance Comm. 
Sheep & Wool Promotion* 
Credit Union Dept. 
Cultural Affairs Dept.* 

Nursing Home Admin . 

* d en ote s new agency 

03(07) 
03(01) 
03(01) 
03( - - ) 
03(0 1 ) 
03( -- ) 
02(- -) 
02(02) 
02(01) 
02(01) 
0 2 ( ) 
0 2 ( -:-::-) 
02( --) 
02(01) 
02(02) 
02(08) 
02( --) 
02(01) 
01( --) 
01(02) 
0 1(01) 
01(01) 
01(03) 
01( --) 
01(01) 
01(01) 
01( - -) 
01(05) 
01( -- ) 

01(03) 



While the volume of rule-making is decreasing, the ability of 
the committee and the various agencies to compromise their seems to 
be holding steady. This is reflected by the a stabilization in the 
number number of objections. In 1986 the committee imposed five 
objections, up from three objections in 1985. However, only two 
session delays were imposed, down from four in 1985. Eighteen of 
these delays have been imposed since 1978, when the power was 
enacted into law. 

A total of 104 objections have been imposed since 1977, but the 
trend has clearly been toward a decline in their frequency, as 
indicated below: 

197 7 •••••••• 36 
1978 •••••••• 24 
1979 •••••••• 13 
1980 •••••••• 06 
1981 •••••••• 08 

1982 •••••••• 02 
1983 •••••••• 03 
1984 •••••••• 04 
1985 •••••••• 03 
1986 •••••••• 05 

II. Major rule-making issues of ,1986 
1. College Aid Commission ' 
Standards for college eligibility, VIII lAB 25, ARC 6604. 
Educational institutions are not automatically elibible to 
participate in the tuition grant program; the commission adopted 
rules to detail the elibility criteria. These provisions were based 
on section 261.9, Iowa Code, which established very specific 
eligibility criteria, which in part required acceditation may a 
national educational association (NCA) The controversy presented by 
the statute and the rules was the requirement that schools must 
either be accredited by the NCA or present letters from three NCA 
accredited institutions that they will accept transfer credits from 
these schools. The rules expanded on the statutory language by 
providing 1) that the credits must be accepted in the identical 
manner that it accepts credits from NCA approved schools; and 2) 
that "life experience" or "credit by examination" will not be used 
as transfer credit. These provisions in the rule accurately 
implemented and added detail to the statutory mandate. 

The result of these provisions was that some non-accredited 
schools did not be able to take advantage of the three letter 
provision. Most four year accredited schools accept all the credits 
from other accredited schools, but the do not accept all the credits 
given from non-accredited schools (ie:~usiness schools). Since 
this provision was the only method available to many of these 
schools to participate in the tuition grant program, the rules 
largely eliminated the participation of non-accredited schools. 

2. Conservation Division. 
Trapping Limitations, IX lAB 1, ARC 6501. The division promulgated 
rules to restrict the use of traps. In essence these rules placed 
additional restrictions on the use of snares and conibear traps. At 
the July 31st and August 21st meetings, the committee expressed 

concern in three basic areas: 
1) The committees primary concern was the establishment of an 

eight inch loop for snares set on dry land. When these rules were 



originally proposed, the maximum loop size was set at twelve inches. 
The four inch reduction in the adopted rule appears to significantly 
impact the taking of beaver and coyote, while at the same time 
providing protection against the accidental trapping of dogs, pets 
and other non-target animals. More significantly, the eight inch 
loop provision did not appear under notice, which meant that 
trappers did not have an opportunity to comment on the impact of 
this restriction before it was implemented. 

2) Rule 144.4 banned the use, on land, of traps with toothed 
jaws. It appeared that traps with rubber teeth will be banned along 
with those with metal serrations. 

3) Rule 114.5 provided that all traps must be tagged "[when] 
possessed by a person who can reasonably be presumed to be 
trapping". The committee is concerned with the vagueness of this 
presumption. The rule contained no standards to reveal the 
circumstances or facts which might lead to such a presumption. 

This rule was delayed by the committee and refefrred to the 
House and Senate Natural Resources Committees. The Senate passed 
legislation to veto this rule; however, the resolution was never 
taken up in the House. 
Taking of mussels, IX lAB 3, ARC 6781, The language in these rules 
originally appeared in April 1986. At its May 14th meeting the 
committee voted to object to that rule on the grounds that the 
filing was beyond the authority of the department. This objection 
did not go to the substance of the rules; it was the opinion of the 
committee that the filing itself was invalid because all of the 
items contained in it did not appear in the original notice of 
intended action. The department then "re•promulgated" those 
provision that were subject to the committee objection. Completion 
of this rule•making process eliminated the procedural defects of the 
previous rule·making. 

The rule was controversial because it limited the species and 
size of mussels that could be taken from the Mississippi. The action 
was taken in response to allegations that over-harvest was seriously 
depleting some species. The rule was vigorously opposed by the 
clamming industry, which sells its stock to Japan for the pearl 
industry. They noted that there was no scientifically prepared study 
that documented the problem. After hearing extensive testimony on 
the issue the committee took no further action on this rule. 

3. Labor Department 
Hazardous chemicals, right to know, VIII lAB 21, ARC 6468, Chapter 
455D, Iowa Code, in part provided that industries using hazardous 
materials must identify them both for their own employees and the 
general public. In part this chapter provided that employers must 
provide extensive information to the government, company employees 
and the public concerning hazardous materials used in the workplace. 
Training and· safety requirements were required for all employees who 
will be working with the material. The department was granted 
sweeping rule·making authority to compel disclosure of hazardous 
material information. 

~ Extensive rules were proposed: 1) Training programs were 
required to ensure that employees were aware of the risks involved 

~--------------

in these chemicals and how to safely handle them; 2) A procedure was 
set up for employers use in determining which c~emicals are in fact 
" h a z a r do us " 3 ) 1 a b e 1 s were r e qui red f o r a 1 ;1 h a z a r do us mat e r i a 1 



leaving the workplace; 4) a safety information sheet must be 
developed for each type of hazardous material used; 5) Employees 
must be told of the specific chemicals in use; 6) A procedure was 
established which requires the employer make available, to the 
community, information concerning hazardous materials used in the 
community. These complicated rules implemented the statutory mandate 
accurately and fairly. The committee took no adverse action on this 
filing. 

4. Personnel Department. 
Definition of confidential ~mployees, IX lAB 10, ARC 7103. In 
November 1986 the administrative rules review committee objected to 
a personnel department rule which related to the definition of a 
confidential employee. It was the opinion of the committee this 
definition is unreasonable in that it overly restricts the 
availability of confidential secretaries. 

This rule in pertinent part provided that a confidential 
employee is the secretary of an elected official. All other 
secretaries are not defined as confidential and are protected by the 
merit provisions of Chapter 19A, Iowa Code. In the committees 
opinion this definition was too narrow and should be broadened to 
include the secretary of the deputy official and the secretaries of 
the division heads. 

The authority for this rule appeared in Senate File 2175. The 
committee believed that the re-write of section 19A.3 was intended 
to reduce the number of automatic exemptions (from twenty·four to 
seventeen) and to vest in the Personnel Department authority to 
create exemptions as needed in particular situations. 

The committee felt that deputy and division level secretaries 
were within those "particular situations" where the department 
should provide an exemption by rule. In addition to an objection the 
committee also forwarded the rule to the House and Senate for 
further study. No further action was taken on this rule either by 
the committee or by the legislature. 

5. Department of Public Safety 
Established margin of error for OWl breath tests, IX lAB 2, ARC 6716 
& 17. 1986 Iowa Acts, HF 2493 created a new Chapter 321J, It stated 
in part: 

THE RESULTS OF A CHEMICAL TEST MAY NOT BE USED AS THE BASIS 
FOR A REVOCATION OF A PERSON'S MOTOR VEHICLE LICENSE OR 
NONRESIDENT OPERATING PRIVILEGE IF THE ALCOHOL CONCENTRATION 
INDICATED BY THE CHEMICAL TEST MINUS THE ESTABLISHED MARGIN OF 
ERROR INHERENT IN THE DEVICE OR METHOD USED TO CONDUCT THE 
CHEMICAL TEST DOES NOT EQUAL AN ALCOHOL CONCENTRATION OF .10 OR 
MORE. 

The department has authority under section 321J.5 to approve devices 
for the use as breath testers; pursuant to this authority the 
department emergency adopted rules to specify a margin of error at 

~ five percent. In essence, whatever a suspect "blows" into the 
drunk·O·meter will be reduced by that percentage to determine 

whether the person has a .10 level. This estimate is used by the 
officer to determine whether there is probable cause to arrest the 
person and perform blood or urine tests. This same margin or error 
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~ will then be applied to these evidentiary tests. 

\.._/ 
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An initial committee concern was whether the department in fact 
has authority to establish a margin of error by rule. section 32lj.S 
provided that the department "approves" the devices to be used to 
administer a breath test. The committee felt this authority was 
somewhat meager to support an attempt to establish a margin of error 
as a matter of law (note that a rule is a "law", just as is a 
statute enacted by--the General Assembly, and is binding on the 
courts ). The committee objected to the rule on the grounds that it 
was beyond the authority of the department, subsequent negotiations 
failed to achieve any compromise and the objection remain in effect. 


