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567—65.10(455B) Construction permit application review process, site inspections and complaint
investigations.

65.10(1) Delivery of application to county. The applicant for a construction permit for a confinement
feeding operation or related animal feeding operation structure shall deliver in person or by certified mail
a copy of the permit application and manure management plan to the county board of supervisors of the
county where the confinement feeding operation or related animal feeding operation structure is proposed
to be constructed. Receipt of the application and manure management plan by the county auditor or
other county official or employee designated by the county board of supervisors is deemed receipt of
the application and manure management plan by the county board of supervisors. Documentation of the
delivery or mailing of the permit application and manure management plan shall be forwarded to the
department.

65.10(2) Public notice and county comment.
a. Public notice. The county board of supervisors shall publish a notice that the board has received

the construction permit application in a newspaper having general circulation in the county. The county
board shall publish the notice as soon as possible but no later than 14 days after receiving the permit
application. The notice shall include all of the following:

(1) The name of the person applying to receive the construction permit;
(2) The name of the township where the confinement feeding operation structure is to be

constructed;
(3) Each type of confinement feeding operation structure proposed to be constructed;
(4) The animal unit capacity of the confinement feeding operation if the construction permit were

to be approved;
(5) The time when and the place where the application may be examined as provided in Iowa Code

section 22.2;
(6) Procedures for providing public comments to the board as provided by the board.
The county shall submit to the department, within 30 days of receipt of the construction permit

application, proof of publication to verify that the county provided public notice as required in this
paragraph.

b. County comment. Regardless of whether the county board of supervisors has adopted a
construction evaluation resolution, the board may submit to the department comments by the board and
the public regarding compliance of the construction permit application and manure management plan
with the requirements in this chapter and Iowa Code chapter 455B for obtaining a construction permit.
Comments may include, but are not limited to, the following:

(1) The existence of an object or location not included in the construction permit application which
benefits from a separation distance requirement as provided in Iowa Code section 455B.162 or 455B.204.

(2) The suitability of soils and the hydrology of the site where construction or expansion of a
confinement feeding operation or related animal feeding operation structure is proposed.

(3) The availability of land for the application of manure originating from the confinement feeding
operation.

(4) Whether the construction or expansion of a proposed animal feeding operation structure will
impede drainage through established tile lines, laterals, or other improvements which are constructed to
facilitate the drainage of land not owned by the person applying for the construction permit.

65.10(3) Master matrix. A county board of supervisors may adopt a construction evaluation
resolution relating to the construction of a confinement feeding operation structure. The board must
submit such resolution to the director of the department for filing. Adoption and filing of a construction
evaluation resolution authorizes a county board of supervisors to conduct an evaluation of a construction
permit application using the master matrix as follows:

a. Enrollment periods.
(1) For evaluation of construction permit applications filed during the period March 1, 2003,

through January 31, 2004, the county board of supervisors must file an adopted construction evaluation
resolution with the department between February 1, 2003, and February 28, 2003.
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(2) For evaluation of construction permit applications filed during the period February 1, 2004,
through January 31, 2005, the county board of supervisors must file an adopted construction evaluation
resolution with the department between January 1, 2004, and January 31, 2004.

(3) For evaluation of construction permit applications filed during subsequent annual periods,
each beginning on February 1 and ending on January 31 one calendar year later, the county board
of supervisors must file an adopted construction evaluation resolution with the department between
January 1 and January 31 immediately prior to the commencement of the applicable annual period.

(4) Filed construction evaluation resolutions shall remain in effect until the applicable enrollment
period expires or until such time as the county board of supervisors files with the department a resolution
rescinding the construction evaluation resolution, whichever is earlier.

(5) Filing of an adopted construction evaluation resolution requires a county board of supervisors
to conduct an evaluation of a construction permit application using the master matrix. However, if the
board fails to submit an adopted recommendation to the department, the department shall disregard any
adopted recommendation from that board until the board timely submits a new construction evaluation
resolution.

b. Use of the master matrix. If a county board of supervisors has adopted and filed with the
department a construction evaluation resolution, as provided in paragraph 65.10(3)“a,” the board shall
evaluate all construction permit applications filed during the applicable period using the master matrix
as follows:

(1) In completing the master matrix, the board shall not score criteria on a selective basis. The
board must score all criteria which are part of the master matrix according to the terms and conditions
relating to construction as specified in the application or commitments for manure management that are
to be incorporated into a manure management plan as provided in Iowa Code section 455B.203.

(2) The board shall include with the adopted recommendation a copy of the master matrix analysis,
calculations, and scoring for the application. The board’s adopted recommendation submitted to the
department may be based on the master matrix or on comments received by the board. The adopted
recommendation shall include the specific reasons and any supporting documentation for the decision to
recommend approval or disapproval of the application.

(3) The board shall not use the master matrix to evaluate a construction permit application for
the construction or expansion of a confinement feeding operation structure if the construction is for
expansion of a confinement feeding operation structure constructed prior to April 1, 2002, and, after the
expansion of the confinement feeding operation, its animal unit capacity is 1,666 animal units or less.
The board may still submit comments regarding the application.

65.10(4) Inspection of proposed construction site. The department may conduct an inspection of the
site on which construction of the confinement feeding operation is proposed after providing a minimum
of 24 hours’ notice to the construction permit applicant or sooner with the consent of the applicant.
If the county in which the proposed facility is located has adopted and submitted a construction
evaluation resolution pursuant to subrule 65.10(3) and has not failed subsequently to submit an adopted
recommendation, the county may designate a county employee to accompany a department official
during the site inspection. In such cases, the department shall notify the county board of supervisors or
county designee at least three days prior to conducting an inspection of the site where construction of
the confinement feeding operation is proposed. The county designee shall have the same right to access
to the site’s real estate on which construction of the confinement feeding operation is proposed as the
departmental official conducting the inspection during the period that the county designee accompanies
the departmental official. The departmental official and the county designee shall comply with standard
biosecurity requirements customarily required by the owner of the confinement feeding operation that
are necessary in order to control the spread of disease among an animal population.

65.10(5) Determination by the department. The department must receive the county board of
supervisors’ comments or evaluation for approval or disapproval of an application for a construction
permit not later than 30 days following the applicant’s delivery of the application to the department.
Regardless of whether the department receives comments or an evaluation by a county board of
supervisors, the department must render a determination or a preliminary determination to approve or
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disapprove an application for a construction permit within 60 days following the applicant’s delivery of
an application to the department. However, the applicant may deliver a notice requesting a continuance.
Upon receipt of a notice, the time required for the county or department to act upon the application shall
be suspended for the period provided in the notice, but for not more than 30 days after the department’s
receipt of the notice. The applicant may submit more than one notice. However, the department may
terminate an application if no action is required by the department for one year following delivery of
the application to the board. The department may also provide for a continuance when it considers the
application. The department shall provide notice to the applicant and the board of the continuance. The
time required for the department to act upon the application shall be suspended for the period provided
in the notice, but for not more than 30 days. However, the department shall not provide for more than
one continuance. If review of the application is delayed because the application is incomplete, and the
applicant fails to supply requested information within a reasonable time prior to the deadline for action
on the application, the permit may be denied and a new application will be required if the applicant
wishes to proceed.

The department will approve or disapprove an application as follows:
a. If the county board of supervisors does not submit a construction evaluation resolution to the

department, fails to submit an adopted recommendation, submits only comments, or fails to submit
comments, the department shall approve the application if the application meets the requirements of this
chapter and Iowa Code chapter 455B. The department will disapprove the application if it does not meet
such requirements.

b. If the board of supervisors for the county in which the confinement feeding operation is
proposed to be constructed has filed a county construction evaluation resolution and submits an
adopted recommendation to approve the construction permit application, which may be based on a
satisfactory rating produced by the master matrix, to the department, the department shall preliminarily
approve an application for a construction permit if the department determines that the application meets
the requirements of this chapter and Iowa Code chapter 455B. The department shall preliminarily
disapprove an application that does not satisfy the requirements of this chapter and Iowa Code chapter
455B regardless of the adopted recommendation of the board of supervisors. The department shall
consider any timely filed comments made by the board as provided in this subrule to determine if an
application meets the requirements of this chapter and Iowa Code chapter 455B.

c. If the board submits to the department an adopted recommendation to disapprove an application
for a construction permit that is based on a rating produced by the master matrix, the department shall
first determine if the application meets the requirements of this chapter and Iowa Code chapter 455B. The
department shall preliminarily disapprove an application that does not satisfy the requirements of this
chapter and Iowa Code chapter 455B regardless of any result produced by using the master matrix. If the
application meets the requirements of this chapter and Iowa Code chapter 455B, the department shall
conduct an independent evaluation of the application using the master matrix. The department shall
preliminarily approve the application if it achieves a satisfactory rating according to the department’s
evaluation. The department shall preliminarily disapprove the application if it produces an unsatisfactory
rating regardless of whether the application satisfies the requirements of this chapter and Iowa Code
chapter 455B. The department shall consider any timely filed comments made by the board as provided in
this subrule to determine if an application meets the requirements of this chapter and Iowa Code chapter
455B.

65.10(6) Departmental notification of permit application decision. Within three days following the
department’s determination or preliminary determination to approve or disapprove the application for a
construction permit, the department shall deliver a notice of the decision to the applicant.

a. If the county board of supervisors has submitted to the department an adopted recommendation
for the approval or disapproval of a construction permit application, the department shall notify the board
of the department’s preliminary decision to approve or disapprove the application at the same time. For a
preliminary decision to approve an application, the notice shall consist of a copy of the draft construction
permit. For a preliminary decision to disapprove an application, the notice shall consist of a copy of
the department’s letter of preliminary denial. The preliminary decision to approve or disapprove an
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application becomes final without further proceedings if neither the county board of supervisors nor the
applicant demands a hearing before the commission or appeals pursuant to 65.10(7) and 65.10(8).

b. If the county board of supervisors has not submitted to the department an adopted
recommendation for the approval or disapproval of a construction permit application, the department
notice shall include the construction permit or letter of denial. The applicant may appeal the permit or
denial as provided in 65.10(8).

65.10(7) County demand for hearing. A county board of supervisors that has submitted an adopted
recommendation to the department may contest the department’s preliminary decision to approve or
disapprove an application by filing a written demand for a hearing before the commission. Due to
the need for expedited scheduling, the county board of supervisors shall, as soon as possible but not
later than 14 days following receipt of the department’s notice of preliminary decision, notify the chief
of the department’s water quality bureau by facsimile transmission to (515)281-8895 that the board
intends to file a demand for hearing. The demand for hearing shall be mailed to Director, Department
of Natural Resources, Henry A. Wallace Building, 502 East Ninth Street, Des Moines, Iowa 50319, and
must be postmarked within 14 days following receipt of the department’s notice of preliminary decision.
The demand shall include a statement providing all reasons why the application should be approved or
disapproved according to legal requirements in this chapter and Iowa Code chapter 455B; legal briefs
and any other documents to be considered by the commission or a statement indicating that no other
documents will be submitted for consideration by the commission; and a statement indicating whether
oral argument before the commission is desired.

65.10(8) Applicant demand for hearing; appeal. The applicant may contest the department’s
decision or preliminary decision to approve or disapprove an application by filing a written demand
for a hearing. The applicant may elect to have the hearing conducted as a contested case before an
administrative law judge pursuant to 561—Chapter 7, or before the commission pursuant to subrule
65.10(9). The demand for hearing shall indicate which procedure the applicant elects.

a. Applicant demand for hearing before the commission. Due to the need for expedited scheduling,
the applicant shall, as soon as possible but not later than 14 days following receipt of the department’s
notice of preliminary decision, notify the chief of the department’s water quality bureau by facsimile
transmission to (515)281-8895 that the applicant intends to file a demand for hearing; however, in cases
in which the applicant would not demand a hearing unless the county demanded one, the applicant will
be allowed an additional three working days to file a demand. It is the responsibility of the applicant
to communicate with the department to determine if a county demand has been filed. The demand for
hearing shall be mailed to Director, Department of Natural Resources, Henry A. Wallace Building, 502
East Ninth Street, Des Moines, Iowa 50319, and must be postmarked within 14 days following receipt
of the department’s notice of preliminary decision, or such longer time as authorized in this paragraph.
The demand shall include a statement providing all reasons why the application should be approved
or disapproved without specified conditions according to legal requirements in this chapter and Iowa
Code chapter 455B; legal briefs and any other documents to be considered by the commission or a
statement indicating that no other documents will be submitted for consideration by the commission;
and a statement indicating whether oral argument before the commission is desired. If both the applicant
and a county board of supervisors are contesting the department’s preliminary decision, the applicant
may request that the commission conduct the hearing on a consolidated basis.

b. Applicant contested case appeal. The applicantmay appeal a permit or letter of denial according
to the contested case procedures set forth in 561—Chapter 7; however, if the county has demanded a
hearing pursuant to subrule 65.10(7), a demand for hearing must be filed within the time frames set forth
in paragraph “a.” If both the applicant and a county board of supervisors are contesting the department’s
preliminary decision, the applicant may request that the hearings be consolidated and conducted as a
contested case.

65.10(9) Decision by the commission. The director shall schedule a hearing on a demand pursuant to
65.10(7) or 65.10(8)“a” for consideration at the next regular meeting of the commission and notify the
county board of supervisors and the applicant of the time and place. However, if the next regular meeting
of the commission will take place more than 35 days after receipt of the demand for hearing, the director
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shall schedule a special in-person meeting or an electronic meeting of the commission pursuant to Iowa
Code section 21.8. The director shall provide the applicant with copies of all documents submitted by
the county board of supervisors and a copy of the department’s file on the permit application within three
days after receipt of the county board of supervisors’ comments. The applicant may submit responses or
other documents for consideration by the commission postmarked or hand-delivered at least 14 days prior
to the date of consideration by the commission. Consideration by the commission is not a contested case.
Oral participation before the commission will be limited to time periods specified by the commission and,
unless otherwise determined by the commission, to argument by representatives from the county board
of supervisors, the applicant and the department. The decision by the commission shall be stated on the
record and shall be final agency action pursuant to Iowa Code chapter 17A. If the commission reverses or
modifies the department’s decision, the department shall issue the appropriate permit or letter of denial
to the applicant. The letter of decision shall contain the reasons for the action regarding the permit.

65.10(10) Complaint investigations. Complaints of violations of Iowa Code chapter 455B and this
rule, which are received by the department or are forwarded to the department by a county, following
a county board of supervisors’ determination that a complainant’s allegation constitutes a violation,
shall be investigated by the department if it is determined that the complaint is legally sufficient and
an investigation is justified.

a. If after evaluating a complaint to determine whether the allegation may constitute a violation,
without investigating whether the facts supporting the allegation are true or untrue, the county board of
supervisors shall forward its finding to the department director.

b. A complaint is legally sufficient if it contains adequate information to investigate the
complaint and if the allegation constitutes a violation, without investigating whether the facts supporting
the allegation are true or untrue, of rules adopted by the department, Iowa Code chapter 455B or
environmental standards in regulations subject to federal law and enforced by the department.

c. The department in its discretion shall determine the urgency of the investigation, and the time
and resources required to complete the investigation, based upon the circumstances of the case, including
the severity of the threat to the quality of surface water or groundwater.

d. The department shall notify the complainant and the alleged violator if an investigation is not
conducted specifying the reason for the decision not to conduct an investigation.

e. The department will notify the county board of supervisors where the violation is alleged to
have occurred before doing a site investigation unless the department determines that a clear, present
and impending danger to the public health or environment requires immediate action.

f. The county board of supervisors may designate a county employee to accompany the
department on the investigation of any site as a result of a complaint.

g. A county employee accompanying the department on a site investigation has the same right of
access to the site as the department official conducting the investigation during the period that the county
designee accompanies the department official. The county shall not have access to records required in
subrule 65.17(12) or the current manure management plan maintained at the facility.

h. Upon completion of an investigation, the department shall notify the complainant of the results
of the investigation, including any anticipated, pending or complete enforcement action arising from the
investigation. The department shall deliver a copy of the notice to the animal feeding operation that is
the subject of the complaint, any alleged violators if different from the animal feeding operation and the
county board of supervisors of the county where the violation is alleged to have occurred.

i. When a person who is a department official, an agent of the department, or a person
accompanying the department official or agent enters the premises of an animal feeding operation, both
of the following shall apply:

(1) The person may enter at any reasonable time in and upon any private or public property to
investigate any actual or possible violation of this chapter or the rules or standards adopted under this
chapter. However, the owner or person in charge shall be notified.

1. If the owner or occupant of any property refuses admittance to the operation, or if prior to such
refusal the director demonstrates the necessity for a warrant, the director may make application under
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oath or affirmation to the district court of the county in which the property is located for the issuance of
a search warrant.

2. In the application the director shall state that an inspection of the premises is mandated by
the laws of this state or that a search of certain premises, areas, or things designated in the application
may result in evidence tending to reveal the existence of violations of public health, safety, or welfare
requirements imposed by statutes, rules or ordinances established by the state or a political subdivision
thereof. The application shall describe the area, premises, or thing to be searched, give the date of the
last inspection if known, give the date and time of the proposed inspection, declare the need for such
inspection, recite that notice of desire to make an inspection has been given to affected persons and that
admission was refused if that be the fact, and state that the inspection has no purpose other than to carry
out the purpose of the statute, ordinance, or regulation pursuant to which inspection is to be made. If an
item of property is sought by the director, it shall be identified in the application.

3. If the court is satisfied from the examination of the applicant, and of other witnesses, if any,
and of the allegations of the application of the existence of the grounds of the application, or that there
is probable cause to believe their existence, the court may issue such search warrant.

4. In making inspections and searches pursuant to the authority of this rule, the director must
execute the warrant:

● Within ten days after its date.
● In a reasonable manner, and any property seized shall be treated in accordance with the

provisions of Iowa Code chapters 808, 809, and 809A.
● Subject to any restrictions imposed by the statute, ordinance or regulation pursuant to which

inspection is made.
(2) The person shall comply with standard biosecurity requirements customarily required by the

animal feeding operation which are necessary in order to control the spread of disease among an animal
population.


