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657—35.26(17A,272C) Evidence.

35.26(1) General.

a. Relevant evidence is admissible, subject to the discretion of the presiding officer. Irrelevant,
immaterial and unduly repetitious evidence should be excluded. A finding will be based upon the kind of
evidence on which reasonably prudent persons are accustomed to rely for the conduct of their serious
affairs, and may be based on hearsay or other types of evidence which may or would be inadmissible in a
jury trial.

b.  The presiding officer shall rule on admissibility of evidence and may, where appropriate, take
official notice of facts in accordance with all applicable requirements of law.

c.  Stipulation of facts is encouraged. The presiding officer may make a decision based on stipulated
facts.

d.  Evidence in the proceeding shall be confined to the issues as to which the parties received notice
prior to the hearing unless the parties waive their right to such notice or the presiding officer determines
that good cause justifies expansion of the issues. If the presiding officer decides to admit evidence on issues
outside the scope of the notice over the objection of a party who did not have actual notice of those issues,
that party, upon timely request, shall receive a continuance sufficient to amend pleadings and to prepare on
the additional issue.

e. Any party may object to specific evidence or may request limits on the scope of any examination
or cross-examination. A brief statement of the grounds upon which it is based shall accompany the
objection. The objection, the ruling on the objection, and the reasons for the ruling shall be noted in the
record. The presiding officer may rule on the objection at the time it is made or may reserve a ruling until
the written decision.

f- Whenever evidence is ruled inadmissible, the party offering that evidence may submit an offer of
proof on the record. The party making the offer of proof for excluded oral testimony shall briefly
summarize the testimony or, with permission of the presiding officer, present the testimony. If the excluded
evidence consists of a document or exhibit, it shall be marked as part of an offer of proof and inserted in the
record.

35.26(2) Exhibits.

a. The party seeking admission of an exhibit must provide opposing parties with an opportunity to
examine the exhibit prior to the ruling on its admissibility. Copies of documents should normally be
provided to opposing parties. Copies of admitted documents should be distributed to individual board
members and the administrative law judge. Unless prior arrangements have been made, the party seeking
admission of a document should arrive at the hearing prepared with sufficient copies of the document to
distribute to opposing parties, board members, the administrative law judge, and witnesses who are
expected to examine the document. The state’s exhibits shall be marked numerically, and the applicant’s or
respondent’s exhibits shall be marked alphabetically.

b.  All exhibits admitted into evidence shall be appropriately marked and be made part of the record.

c¢.  An original is not required to prove the content of a writing, recording, or photograph. Duplicates
or photocopies are admissible. Any objection related to the authenticity of an exhibit shall go to the weight
given to that exhibit and not preclude its admissibility.

35.26(3) Witnesses.

a.  Witnesses may be sequestered during the hearing.

b.  Subject to the terms prescribed by the presiding officer and the limitations in Iowa Rule of Civil
Procedure 1.704, parties may present the testimony of witnesses in person, by telephone, by
videoconference, by affidavit, or by written or video deposition. If a witness is providing testimony in
person, by telephone, or by videoconference, use of any deposition is limited by Iowa Rule of Civil
Procedure 1.704.

c.  Witnesses are entitled to be represented by an attorney at their own expense. In a closed hearing,
the attorney may be present only when the client testifies. The attorney may assert legal privileges personal
to the client, but may not make other objections. The attorney may only ask questions of the client to
prevent a misstatement from being entered into the record.
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d. The parties in a contested case shall be responsible for any witness fees and expenses incurred by
witnesses appearing at the contested case hearing, unless otherwise specified or allocated in an order. The
costs for lay witnesses shall be determined in accordance with Iowa Code section 622.69. The costs for
expert witnesses shall be determined in accordance with lowa Code section 622.72. Witnesses are entitled
to reimbursement for mileage and may be entitled to reimbursement for meals and lodging, as incurred.
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