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CHAPTER 1
ORGANIZATION AND OPERATION

193—1.1(546) Purpose of chapter 1. This chapter describes the organization and operation of the
professional licensing and regulation bureau of the banking division (hereinafter referred to as the
“bureau”), including the office where, and the means by which, any interested person may obtain public
information and make submittals or requests.

193—1.2(546) Scope of rules. The rules for the bureau are promulgated under lowa Code chapter 17A
and sections 546.3 and 546.10 and shall apply to all matters before the bureau. No rule shall, in any way,
relieve a person affected by or subject to these rules, or any person affected by or subject to the rules
promulgated by the various boards of the bureau from any duty under the laws of this state.

193—1.3(546) Definitions.

“Administrator” means the superintendent of banking.

“Board” means an examining board or commission within the professional licensing and regulation
bureau.

“Bureau” means the professional licensing and regulation bureau of the banking division of the
department of commerce.

“Department” means the department of commerce.

“License” means any license, registration, certificate, or permit that may be granted by an examining
board or commission within the professional licensing and regulation bureau.

“Licensee” means any person granted a license by an examining board or commission within the
professional licensing and regulation bureau.

“Person” means an individual, corporation, partnership, association, professional corporation,
licensee, certificate holder, or registrant.

“Staff” means employees assigned to the professional licensing and regulation bureau.

193—1.4(546) Purpose of the bureau. The bureau exists to coordinate the administrative support for
the following seven professional licensing boards:

1.4(1) The engineering and land surveying examining board is a seven-member board appointed
by the governor and confirmed by the senate. It is composed of four professional engineers, one land
surveyor, and two public members. The board administers lowa Code chapter 542B, Professional
Engineers and Land Surveyors, and board rules published under agency number [193C]—Chapters 1
to 13, Iowa Administrative Code.

1.4(2) The accountancy examining board is an eight-member board appointed by the governor and
confirmed by the senate. The board is composed of five certified public accountants, two public members,
and one licensed public accountant. The board administers lowa Code chapter 542, Public Accountants,
and board rules published under agency number [193A]—Chapters 1 to 19, lowa Administrative Code.

1.4(3) The real estate commission is a seven-member commission appointed by the governor and
confirmed by the senate. It is composed of five members licensed under lowa Code chapter 543B and
two public members. The commission administers lowa Code chapters 543B, Real Estate Brokers and
Salespersons; 543C, Sales of Subdivided Land Outside of lowa; 557A, Time-Shares; and commission
rules published under agency number [193E]—Chapters 1 to 21, lowa Administrative Code.

1.4(4) The architectural examining board is a seven-member board appointed by the governor and
confirmed by the senate. It is composed of five registered architects and two public members. The board
administers lowa Code chapter 544A, Registered Architects, and board rules published under agency
number [193B]—Chapters 1 to 7, lowa Administrative Code.

1.4(5) The landscape architectural examining board is a seven-member board appointed by the
governor and confirmed by the senate. It is composed of five registered landscape architects and two
public members. The board administers lowa Code chapter 544B, Landscape Architects, and board
rules published under agency number [193D]—Chapters 1 to 4, lowa Administrative Code.
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1.4(6) The real estate appraiser examining board is a seven-member board appointed by the governor
and confirmed by the senate. It is composed of five certified real estate appraisers and two public
members. The board administers lowa Code chapter 543D, Real Estate Appraisals and Appraisers, and
board rules published under agency number [193F]—Chapters 1 to 15, lowa Administrative Code.

1.4(7) The interior design examining board is a seven-member board appointed by the governor and
confirmed by the senate. It is composed of five registered interior designers and two public members.
The board administers lowa Code chapter 544C, Registered Interior Designers, and board rules published
under agency number [193G]—Chapters 1 and 2, lowa Administrative Code.

193—1.5(546) Offices and communications. Correspondence and communications with the bureau or
the boards in the bureau shall be addressed or directed to their offices at 1920 S.E. Hulsizer Road, Ankeny,
Iowa 50021. Each of the boards may be contacted through the bureau telephone number (515)281-5910.

193—1.6(546) Responsibilities of the boards. All of the boards in the bureau retain the powers granted
them pursuant to the chapters in which they are created, except for budgetary and personnel matters.
Each board shall adopt rules pursuant to lowa Code chapter 17A. Decisions by each board are final
agency actions for purposes of lowa Code chapter 17A.

193—1.7(546) Responsibilities of the administrator.

1.7(1) To make rules pursuant to lowa Code chapter 17A to implement bureau duties except to the
extent that rule-making authority is vested in the boards in the bureau.

1.7(2) To carry out policy-making and enforcement duties assigned to the bureau under the law.

1.7(3) To hire, allocate, develop, and supervise members of the staff employed to perform the duties
assigned to the bureau and the boards in the bureau, including hiring a bureau chief to perform such
administrative duties as may be assigned by the administrator and designating staff to act as the executive
officer for and lawful custodian of the records of each board in the bureau.

1.7(4) To coordinate the development of an annual budget for the bureau and the boards in the bureau.

1.7(5) To supervise and direct personnel and other resources to accomplish duties assigned to the
bureau by law.

1.7(6) To authorize expenditures from any appropriation or fund established on behalf of the bureau.

1.7(7) Except to the extent that decision-making authority is vested in the boards in the bureau or
other body, decisions of the administrator are final agency actions pursuant to lowa Code chapter 17A.

1.7(8) Except to the extent otherwise vested in the boards in the bureau, the administrator has the
authority to establish fees assessed to the regulated industry.

193—1.8(546) Custodian of records, filings, and requests for public information. Unless otherwise
specified by the rules of the boards in the bureau, the bureau is the principal custodian of its own orders,
statements of law or policy issued by the bureau, legal documents, and other public documents on file
with the bureau.

Any interested party may examine all public records promulgated or maintained by the bureau at its
offices during regular business hours. The offices of the bureau and the boards in the bureau are open
from 8 a.m. until 4:30 p.m., Monday through Friday. The offices are closed Saturdays, Sundays, and
official state holidays.

193—1.9(272C,542,542B,543B,543D,544A,544B,544C) Newsletter.

1.9(1) The administrator or administrator’s designee may publish or contract with a vendor to publish
anewsletter as a nonpublic forum to disseminate official information related to the regulated professions.
This official information may include statutory requirements, statutory changes, rules, rule changes,
proposed or pending rule changes, licensing requirements, license renewal procedures, board action,
board interpretative rulings or guidelines, office procedures, disciplinary action, ethical or professional
standards, education requirements, education opportunities (prelicense education, continuing education,
and professional development), board business, board meetings, board news, and matters related thereto.
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1.9(2) When boards are required or allowed to mail notices to licensees about matters such as license
renewal, the boards may include such notices in the newsletter.

1.9(3) The newsletter may include vendor advertising to:

a. Enable the boards to communicate with licensees and other interested persons without
expending moneys appropriated from the state’s general fund; and

b. Provide a targeted opportunity for licensees to receive profession-specific information to
facilitate entry into the profession and enhance professional performance.

1.9(4) All newsletter advertising must be consistent with the boards’ missions. The primary
mission of the boards in the bureau is to provide progressive, efficient and professional regulation and
enforcement of the professions; to protect the public through examination, licensing and regulation
of the professions; and to enhance economic growth through the responsible, competent, and ethical
performance of the professions.

1.9(5) All newsletter advertising must be professional and respectful of the nature of the regulated
professions, established as a nonpublic forum, and consistent with guidelines established by the
administrator. Advertising shall be restricted to commercial offerings of goods and services directly
related to the lawful practice of the professions or the regulation of the professions. Political, advocacy
or issue-oriented advertising shall not be permitted.

1.9(6) Newsletter advertising shall be considered consistent with the boards’ missions if it pertains
to commercial offerings of goods or services in one or more of the following areas:

a.  Entry into the profession, such as prelicense education or internship opportunities.

b. A licensee’s compliance with statutes or rules, such as continuing education courses or
publications containing professional standards.

c¢.  The lawful and competent performance of the profession, e.g., errors and omissions insurance,
or goods or services uniquely used in the profession, such as land surveying equipment or seals for design
professionals.

d. Employment opportunities in the profession.

e. A professional’s marketing of professional services to other professionals, e.g., a design
professional’s advertising the availability of specialized design services for other design professionals.

f Education programs designed to enhance credentials of professionals, or profession-specific
degrees.

1.9(7) Newsletter advertising shall be clearly separated from the substantive sections of each
newsletter. Vendors authorized to solicit newsletter advertising must do so consistent with the
administrator’s advertising guidelines in a manner which is viewpoint-neutral and nondiscriminatory
in all respects. Goods or services advertised in a newsletter must be lawful for all possible readers of
any age to view, use or buy. The front page of each newsletter containing advertising must include a
prominent disclaimer notifying the reader that the boards play no role in the solicitation of advertising,
and do not explicitly or implicitly endorse any advertiser or any good or service advertised in the
newsletter.

1.9(8) Commencing with the first bureau newsletter distributed on or after July 1, 2008, newsletter
circulation may, at the administrator’s sole discretion, include additional licensees within the division
of banking, including but not limited to the following: state banks (Iowa Code chapter 524), debt
management companies (Iowa Code chapter 533A), money services providers (lowa Code chapter
533C), delayed deposit services providers (Ilowa Code chapter 533D), mortgage bankers, mortgage
brokers, and mortgage originators (Iowa Code chapter 535B), regulated loan companies (Iowa Code
chapter 536), industrial loan companies (Iowa Code chapter 536A), and state chartered savings and
loans (Iowa Code chapter 534). If the administrator expands the circulation as provided in this subrule,
the newsletter may include advertising consistent with this rule on the topics listed in subrule 1.9(6) as
such topics would apply to the additional types of licensees.

These rules are intended to implement lowa Code section 546.10.
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[Filed 4/30/87, Notice 3/11/87—published 5/20/87, effective 6/24/87]
[Filed without Notice 5/8/92—published 5/27/92, effective 7/1/92]
[Filed 2/4/99, Notice 12/30/98—published 2/24/99, effective 3/31/99]
[Filed 8/22/01, Notice 6/27/01—published 9/19/01, effective 10/24/01]
[Filed 9/11/03, Notice 5/28/03—published 10/1/03, effective 11/5/03]
[Filed 1/16/07, Notice 11/8/06—published 2/14/07, effective 3/21/07]
[Filed 5/28/08, Notice 4/23/08—published 6/18/08, effective 7/23/08]
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CHAPTER 2
ALLOCATION OF DISCIPLINARY FEES AND COSTS

193—2.1(272C) Allocation of disciplinary fees and costs.

2.1(1) Definitions.

“Board(s)” shall include the professional licensing boards and commission within the professional
licensing and regulation bureau of the banking division of the department of commerce.

“Bureau” means the professional licensing and regulation bureau of the banking division of the
department of commerce.

2.1(2) All hearing fees and costs assessed by the boards shall be paid directly to the bureau and shall
be held in a separate fund administered by the administrator.

2.1(3) The administrator shall distribute moneys held in this fund during the fiscal year in which
those moneys are paid to the bureau. Distributions from the fund shall be made upon the request of a
board and in the sole discretion of the administrator. A distribution received by a board under this chapter
shall be used only for expenditures related to disciplinary hearings.

2.1(4) The administrator shall consider the following factors in exercising discretion as to whether
to distribute funds to a requesting board:

a. The remaining funds in the board’s allocated appropriation for disciplinary hearings in that
fiscal year.

b.  The number of disciplinary hearings the board has scheduled for the remainder of that fiscal
year; the nature and seriousness of those hearings; and the public health, safety, and welfare interests
implicated by those hearings.

c¢.  Whether the board has adopted and implemented hearing cost recovery rules.

2.1(5) The administrator shall, within 45 days from the end of the fiscal year, distribute to each board
a percentage of the remaining fees and costs that is equal to the percentage of that board’s total allocated
budget in relation to the bureauwide total budget for all professional licensing boards governed by this
chapter.

2.1(6) The fees and costs allocated back to the individual professional licensing boards shall be
considered repayment receipts as defined in Iowa Code section 8.2. The fees and costs allocated back
to each professional board shall be applied to the costs incurred by each profession for prosecution of
contested cases which could result in disciplinary action.

This rule is intended to implement lowa Code subsection 272C.6(6).

[Filed 4/7/95, Notice 3/1/95—published 4/26/95, effective 5/31/95]
[Filed 1/16/07, Notice 11/8/06—published 2/14/07, effective 3/21/07]
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CHAPTER 3
VENDOR APPEALS

193—3.1(546) Purpose. This chapter outlines a uniform process for vendor appeals for all boards in the
bureau. The process shall be applicable only when board services are acquired through a formal bidding
procedure not handled by the department of administrative services.

193—3.2(546) Vendor appeals. Any vendor whose bid or proposal has been timely filed and who is
aggrieved by the award of the board may appeal by filing a written notice of appeal with the board
within five days of the date of the award, exclusive of Saturdays, Sundays, and legal state holidays. A
written notice may be filed by fax transmission to (515)281-7411. The notice of appeal must be received
by the board within the time frame specified to be considered timely. The notice of appeal must state the
vendor’s complete legal name, street address, telephone number, fax number, and the specific grounds
upon which the vendor challenges the board’s award, including legal authority, if any. The notice of
appeal commences a contested case.

193—3.3(546) Procedures for vendor appeals. Each board’s procedures for licensee disciplinary
hearings shall be applicable, except as provided in these rules.

3.3(1) Upon receipt of a notice of vendor appeal, the board shall issue a written notice of the date,
time and location of the appeal hearing to the aggrieved vendor or vendors. Hearing shall be held within
60 days of the date the notice of appeal was received by the board.

3.3(2) All hearings shall be open to the public.

3.3(3) Discovery requests, if any, must be served by the parties within ten days of the filing of the
notice of appeal. Discovery responses or objections are due at least seven business days prior to hearing.

3.3(4) At least three business days prior to the hearing, the parties shall exchange witness and exhibit
lists. The parties shall be limited at hearing to the witnesses and exhibits timely disclosed unless the
board finds good cause to allow additional witnesses or exhibits at hearing.

3.3(5) The hearing, at the option of the board or administrative law judge, may be conducted in
person, by telephone, or on the lowa communications network. When not conducted in person, all
exhibits must be delivered to the board or administrative law judge no less than two business days prior
to the hearing.

3.3(6) Oral proceedings shall be recorded either by mechanized means or by certified shorthand
reporters. Parties requesting that the hearing be recorded by certified shorthand shall bear the costs.
Copies of tapes of oral proceedings or transcripts of certified shorthand reporters shall be paid for by the
requester.

3.3(7) Any party appealing the issuance of a notice of award may petition for stay of the award
pending its review. The petition shall be filed with the notice of appeal and shall state the reasons
justifying a stay. The filing of the petition for stay does not automatically stay the award. The board
may grant a stay when it concludes that substantial legal or factual questions exist as to the propriety of
the award, the party will suffer substantial and irreparable injury without the stay, and the interest of the
public or licensees will not be significantly harmed. A stay may be vacated at any time upon application
by any party or the board on its own motion with prior notice to all parties.

3.3(8) The record of the contested case shall include all materials specified in lowa Code subsection
17A.12(6) and any other relevant procedural documents regardless of their form.

3.3(9) The board or administrative law judge may request the parties to submit proposed findings
and conclusions or briefs.

3.3(10) Any request for continuance must be in writing, specifying the grounds, and filed no later
than seven business days prior to hearing.

3.3(11) Requests for rehearing shall be made to the board within 20 days of issuing a final decision.
A rehearing may be granted when new legal issues are raised, new evidence is available, an obvious
mistake is corrected, or when the decision is not necessary to exhaust administrative remedies.
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3.3(12) Judicial review of the board’s final decision may be sought in accordance with the contested
case provisions of lowa Code section 17A.19.

193—3.4(546) Procedures for board referral to an administrative law judge. The board, in its
discretion, may refer a vendor appeal to the department of inspections and appeals for hearing before
a qualified administrative law judge. The hearing procedures shall be substantially the same, but the
ruling of an administrative law judge acting as the sole presiding officer shall constitute a proposed
decision. Board review of a proposed decision shall be according to lowa Code subsection 17A.15(2)
and this chapter. Nothing in this rule shall prevent the board from hearing a vendor appeal with the
assistance of an administrative law judge. This rule merely authorizes an alternative procedure. The
appealing vendor may also request that an administrative law judge act as presiding officer pursuant to
193 IAC 7.10(2).

3.4(1) The proposed decision shall become the final decision of the board 14 days after mailing of
the proposed decision, unless prior to that time a party submits an appeal of the proposed decision, or
the board seeks review on its own motion.

3.4(2) Notice of an appeal for review of a proposed decision or notice of the board’s own review
shall be mailed to all parties by the board’s executive officer. Within 14 days after mailing of the notice
of appeal or the board’s review, any party may submit to the board exceptions to and a brief in support
of or in opposition to the proposed decision, copies of which shall be mailed by the submitting party to
all other parties to the proceeding. The board’s executive officer shall notify the parties if oral argument
will be heard and shall specify whether oral argument will be heard in person, by telephone or on the
Iowa communications network. The executive officer shall schedule the board’s review of the proposed
decision not less than 30 days after mailing of the notice of appeal or the board’s own review.

3.4(3) Failure to appeal a proposed decision will preclude judicial review unless the board reviews
on its own motion.

3.4(4) Review of a proposed decision shall be based on the record and limited to the issues raised
in the hearing. The issues shall be specified in the notice of appeal of a proposed decision. The party
requesting the review shall be responsible for transcribing any tape of the oral proceedings or arranging
for a transcript of oral proceedings reported by a certified shorthand reporter.

3.4(5) Each party shall have the opportunity to file exceptions and present briefs. The executive
officer may set deadlines for the submission of exceptions or briefs. If oral argument will be held, the
executive officer shall notify all parties of the date, time and location at least ten days in advance.

3.4(6) The board shall not receive any additional evidence, unless it grants an application to present
additional evidence. Any such application must be filed by a party no less than five business days in
advance of oral argument. Additional evidence shall be allowed only upon a showing that it is material
to the outcome and that there were good reasons for failure to present it at hearing. If an application
to present additional evidence is granted, the board shall order the conditions under which it shall be
presented.

3.4(7) The board’s final decision shall be in writing and it may incorporate all or part of the proposed
decision.

These rules are intended to implement lowa Code section 546.10.

[Filed 11/6/97, Notice 10/8/97—published 12/3/97, effective 1/7/98]
[Filed 1/16/07, Notice 11/8/06—published 2/14/07, effective 3/21/07]
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CHAPTER 4
PROOF OF LEGAL PRESENCE

193—4.1(546) Purpose. This chapter outlines a uniform process for applicants and licensees of all
boards in the bureau to establish proof of legal presence pursuant to the Personal Responsibility and
Work Opportunity Reconciliation Act of 1996 (8 U.S.C.1621).

193—4.2(546) Applicability.

4.2(1) After July 1, 1999, applicants and licensees who are U.S. citizens or permanent resident aliens
may be requested to produce evidence of their lawful presence in the United States as a condition of initial
licensure or license renewal. If requested, submission of evidence will be required once. Acceptable
evidence (List A) is outlined in subrule 4.3(1).

4.2(2) After July 1, 1999, applicants and licensees residing in the United States, other than those
described in subrule 4.2(1) above, may be requested to provide evidence of lawful presence in the United
States at the time of initial licensure and with every subsequent renewal. Acceptable evidence (List B)
is outlined in subrule 4.3(2).

4.2(3) Evidence shall not be required by foreign national applicants or licensees who are not
physically present in the United States.

193—4.3(546) Acceptable evidence. The bureau shall accept as proof of lawful presence in the United
States documents outlined in Lists A and B below. The bureau will not routinely retain the evidence
sent and will not return the evidence once submitted. Documents may be retained in computer “imaged”
format. Legible copies will be accepted. Original documents will not be required unless a question arises
concerning the documentation submitted.

4.3(1) List A—acceptable documents to establish U.S. citizenship.

a. A copy of a birth certificate issued in or by a city, county, state, or other governmental entity
within the United States or its outlying possessions.

b.  U.S. Certificate of Birth Abroad (FS-545, DS-135) or a Report of Birth Abroad of U.S. Citizen
(FS-240).
A birth certificate or passport issued from:
Puerto Rico, on or after January 13, 1941.
Guam, on or after April 10, 1989.
U.S. Virgin Islands, on or after February 12, 1927.
Northern Mariana Islands after November 4, 1986.
American Samoa.
Swain’s Island.
District of Columbia.
A U.S. passport (expired or unexpired).
Certificate of Naturalization (N-550, N-57, N-578).
Certificate of Citizenship (N-560, N-561, N-645).
U.S. Citizen Identification Card (I-79, I-197).
An individual Fee Register Receipt (Form G-711) that shows that the person has filed an
application for a New Naturalization or Citizenship Paper (Form N-565).

i.  Any other acceptable document which establishes a U.S. place of birth or indicates U.S.
citizenship.

4.3(2) List B—acceptable documents to establish alien status.

a.  An alien lawfully admitted for permanent residence under the Immigration and Naturalization
Act (INA). Evidence includes:

1. INS Form I-551 (Alien Registration Receipt Card commonly known as a “green card”); or

2. Unexpired Temporary I-551 stamp in foreign passport or on INS Form 1-94.

b.  An alien who is granted asylum under Section 208 of the INA. Evidence includes:

1. INS Form I-94 annotated with stamp showing grant of asylum under Section 208 of the INA.
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INS Form I-668B (Employment Authorization Card) annotated “274a.12(a)(5).”

INS Form I-776 (Employment Authorization Document) annotated “AS5.”

Grant Letter from the Asylum Office of INS.

Order of an immigration judge granting asylum.

A refugee admitted to the United States under Section 207 of INA. Evidence includes:
INS Form [-94 annotated with stamp showing admission under Section 207 of the INA.
INS Form I[-668B (Employment Authorization Card) annotated “274a.12(a)(3).”

INS Form I-766 (Employment Authorization Document) annotated “A3.”

INS Form 1-571 (Refugee Travel Document).

d.  Analien paroled into the United States for at least one year under Section 212(d)(5) of the INA.
Evidence includes INS Form [-94 with stamp showing admission for at least one year under Section
212(d)(5) of the INA.

e.  An alien whose deportation is being withheld under Section 243(h) of the INA (as in effect
immediately prior to September 30, 1996) or Section 241(b)(3) of such Act (as amended by Section
305(a) of Division C of Public Law 104-2-8). Evidence includes:

1. INS Form I-668 (Employment Authorization Card) annotated “271a.12(a)(10).”

2. INS Form I-766 (Employment Authorization Document) annotated “A10.”

3. Order from an immigration judge showing deportation withheld under Section 243(h) of the
INA as in effect prior to April 1, 1997, or removal withheld under Section 241(b)(3) of the INA.

£ Analien who is granted conditional entry under Section 203(a)(7) of the INA as in effect prior
to April 1, 1980. Evidence includes:

1. INS Form I-94 with stamp showing admission under Section 203(a)(7) of the INA.

2. INS Form [-668 (Employment Authorization Card) annotated “274a.12(a)(3).”

3. INS Form I-776 (Employment Authorization Document) annotated “A3.”

g An alien who is a Cuban or Haitian entrant (as defined in Section 501(e) of the Refugee
Education Assistance Act of 1980). Evidence includes:

1. INS Form I-551 (Alien Registration Receipt Card, commonly known as a “green card”) with
the code CU6, CU7, or CH6.

2. Unexpired temporary I-551 stamp in foreign passport or on INS Form 1-94 with code CU6 or
Cu7.

3. INS Form I-94 with stamp showing parole as “Cuban/Haitian Entrant” under Section 212(d)(5)
of the INA.

h.  An alien paroled into the United States for less than one year under Section 212(d)(5) of the
INA. Evidence includes INS Form I-94 showing this status.

i.  Analien who has been declared a battered alien. Evidence includes INS petition and supporting
documentation.

j. Any other documentation acceptable under the INA.

These rules are intended to implement lowa Code chapter 546.

[Filed 2/4/99, Notice 12/30/98—published 2/24/99, effective 3/31/99]
[Filed 8/22/01, Notice 6/27/01—published 9/19/01, effective 10/24/01]
[Filed 1/16/07, Notice 11/8/06—published 2/14/07, effective 3/21/07]
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CHAPTER 5
WAIVERS AND VARIANCES FROM RULES

193—5.1(17A,546) Definitions. For purposes of this chapter, “a waiver or variance” means action by
a board which suspends in whole or in part the requirements or provisions of a rule as applied to an
identified person on the basis of the particular circumstances of that person. For simplicity, the term
“waiver” shall include both a “waiver” and a “variance.” “Board” includes every board and commission
in the professional licensing and regulation bureau of the banking division of the department of
commerce.

193—5.2(17A,546) Scope of chapter. This chapter outlines generally applicable standards and a
uniform process for the granting of individual waivers from rules adopted by boards in situations where
no other more specifically applicable law provides for waivers. To the extent another more specific
provision of law governs the issuance of a waiver from a particular rule, the more specific provision
shall supersede this chapter with respect to any waiver from that rule.

193—5.3(17A,546) Applicability. A board may grant a waiver from a rule only if the board has
jurisdiction over the rule and the requested waiver is consistent with applicable statutes, constitutional
provisions, or other provisions of law. A board may not waive requirements created or duties imposed
by statute.

193—5.4(17A,546) Criteria for waiver or variance. In response to a petition completed pursuant to
rule 5.6(17A,546), a board may in its sole discretion issue an order waiving in whole or in part the
requirements of a rule if the board finds, based on clear and convincing evidence, all of the following:

1. The application of the rule would impose an undue hardship on the person for whom the waiver
is requested;

2. The waiver from the requirements of the rule in the specific case would not prejudice the
substantial legal rights of any person;

3. The provisions of the rule subject to the petition for a waiver are not specifically mandated by
statute or another provision of law; and

4. Substantially equal protection of public health, safety, and welfare will be afforded by a means
other than that prescribed in the particular rule for which the waiver is requested.

193—5.5(17A,546) Filing of petition. A petition for a waiver must be submitted in writing to the board
as follows:

5.5(1) License application. If the petition relates to a license application, the petition shall be made
in accordance with the filing requirements for the license in question.

5.5(2) Contested cases. If the petition relates to a pending contested case, the petition shall be filed
in the contested case proceeding, using the caption of the contested case.

5.5(3) Other. 1f the petition does not relate to a license application or a pending contested case, the
petition may be submitted to the board’s executive officer.

193—5.6(17A,546) Content of petition. A petition for waiver shall include the following information
where applicable and known to the requester:

1. Thename, address, and telephone number of the entity or person for whom a waiver is requested
and the case number of any related contested case.

2. A description and citation of the specific rule from which a waiver is requested.

3. The specific waiver requested, including the precise scope and duration.

4. The relevant facts that the petitioner believes would justify a waiver under each of the four
criteria described in rule 5.4(17A,546). This statement shall include a signed statement from the
petitioner attesting to the accuracy of the facts provided in the petition and a statement of reasons that
the petitioner believes will justify a waiver.
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5. A history of any prior contacts between the board and the petitioner relating to the regulated
activity or license affected by the proposed waiver, including a description of each affected license held
by the requester, any notices of violation, contested case hearings, or investigative reports relating to the
regulated activity or license within the past five years.

6. Any information known to the requester regarding the board’s treatment of similar cases.

7. The name, address, and telephone number of any public agency or political subdivision which
also regulates the activity in question or which might be affected by the granting of a waiver.

8. The name, address, and telephone number of any person or entity that would be adversely
affected by the granting of a petition.

9. The name, address, and telephone number of any person with knowledge of the relevant facts
relating to the proposed waiver.

10. Signed releases of information authorizing persons with knowledge regarding the request to
furnish the board with information relevant to the waiver.

193—5.7(17A,546) Additional information. Prior to issuing an order granting or denying a waiver,
the board may request additional information from the petitioner relative to the petition and surrounding
circumstances. If the petition was not filed in a contested case, the board may, on its own motion or at the
petitioner’s request, schedule a telephonic or in-person meeting between the petitioner and the board’s
executive officer, a committee of the board, or a quorum of the board.

193—5.8(17A,546) Notice. The board shall acknowledge a petition upon receipt. The board shall ensure
that, within 30 days of the receipt of the petition, notice of the pendency of the petition and a concise
summary of its contents have been provided to all persons to whom notice is required by any provision
of law. In addition, the board may give notice to other persons. To accomplish this notice provision,
the board may require the petitioner to serve the notice on all persons to whom notice is required by any
provision of law and provide a written statement to the board attesting that notice has been provided.

193—5.9(17A,546) Hearing procedures. The provisions of lowa Code sections 17A.10 to 17A.18A
regarding contested case hearings shall apply to any petition for a waiver filed within a contested case
and shall otherwise apply to board proceedings for a waiver only when the board so provides by rule or
order or is required to do so by statute.

193—5.10(17A,546) Ruling. An order granting or denying a waiver shall be in writing and shall contain
a reference to the particular person and rule or portion thereof to which the order pertains, a statement
of the relevant facts and reasons upon which the action is based, and a description of the precise scope
and duration of the waiver if one is issued.

5.10(1) Board discretion. The final decision on whether the circumstances justify the granting of a
waiver shall be made at the sole discretion of the board, upon consideration of all relevant factors. Each
petition for a waiver shall be evaluated by the board based on the unique, individual circumstances set
out in the petition.

5.10(2) Burden of persuasion. The burden of persuasion rests with the petitioner to demonstrate by
clear and convincing evidence that the board should exercise its discretion to grant a waiver from a board
rule.

5.10(3) Narrowly tailored. A waiver, if granted, shall provide the narrowest exception possible to
the provisions of a rule.

5.10(4) Administrative deadlines. When the rule from which a waiver is sought establishes
administrative deadlines, the board shall balance the special individual circumstances of the petitioner
with the overall goal of uniform treatment of all similarly situated persons.

5.10(5) Conditions. The board may place any condition on a waiver that the board finds desirable to
protect the public health, safety, and welfare.

5.10(6) Time period of waiver. A waiver shall not be permanent unless the petitioner can show that
a temporary waiver would be impracticable. If a temporary waiver is granted, there is no automatic right
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to renewal. At the sole discretion of the board, a waiver may be renewed if the board finds that grounds
for a waiver continue to exist.

5.10(7) Time for ruling. The board shall grant or deny a petition for a waiver as soon as practicable
but, in any event, shall do so within 120 days of its receipt, unless the petitioner agrees to a later date.
However, if a petition is filed in a contested case, the board shall grant or deny the petition no later than
the time at which the final decision in that contested case is issued.

5.10(8) When deemed denied. Failure of the board to grant or deny a petition within the required
time period shall be deemed a denial of that petition by the board. However, the board shall remain
responsible for issuing an order denying a waiver.

5.10(9) Service of order. Within seven days of its issuance, any order issued under this chapter shall
be transmitted to the petitioner or the person to whom the order pertains and to any other person entitled
to such notice by any provision of law.

193—5.11(17A,546) Public availability. All orders granting or denying a waiver petition shall be
indexed, filed, and available for public inspection as provided in Iowa Code section 17A.3. Petitions
for a waiver and orders granting or denying a waiver petition are public records under lowa Code
chapter 22. Some petitions or orders may contain information the board is authorized or required to
keep confidential. The board may accordingly redact confidential information from petitions or orders
prior to public inspection.

193—5.12(17A,546) Summary reports. Semiannually, each board shall prepare a summary report
identifying the rules for which a waiver has been granted or denied, the number of times a waiver was
granted or denied for each rule, a citation to the statutory provisions implemented by these rules, and
a general summary of the reasons justifying the board’s actions on waiver requests. If practicable, the
report shall detail the extent to which the granting of a waiver has affected the general applicability
of the rule itself. Copies of this report shall be available for public inspection and shall be provided
semiannually to the administrative rules coordinator and the administrative rules review committee.

193—5.13(17A,546) Cancellation of a waiver. A waiver issued by a board pursuant to this chapter may
be withdrawn, canceled, or modified if, after appropriate notice and hearing, the board issues an order
finding any of the following:

1. The petitioner or the person who was the subject of the waiver order withheld or misrepresented
material facts relevant to the propriety or desirability of the waiver; or

2. The alternative means for ensuring that the public health, safety and welfare will be adequately
protected after issuance of the waiver order have been demonstrated to be insufficient; or

3. The subject of the waiver order has failed to comply with all conditions contained in the order.

193—5.14(17A,546) Violations. Violation of a condition in a waiver order shall be treated as a violation
of the particular rule for which the waiver was granted. As a result, the recipient of a waiver under this
chapter who violates a condition of the waiver may be subject to the same remedies or penalties as a
person who violates the rule at issue.

193—5.15(17A,546) Defense. After the board issues an order granting a waiver, the order is a defense
within its terms and the specific facts indicated therein for the person to whom the order pertains in any
proceeding in which the rule in question is sought to be invoked.

193—5.16(17A,546) Judicial review. Judicial review of a board’s decision to grant or deny a waiver
petition may be taken in accordance with lowa Code chapter 17A.
These rules are intended to implement lowa Code sections 17A.9A and 546.10.
[Filed 2/15/01, Notice 12/27/00—published 3/7/01, effective 4/11/01]
[Filed 1/16/07, Notice 11/8/06—published 2/14/07, effective 3/21/07]
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CHAPTER 6
INVESTIGATORY SUBPOENAS

193—6.1(17A,272C,542,542B,543B,543D,544 A ,544B,544C) Investigatory subpoena
authority. Pursuant to Iowa Code sections 17A.13(1) and 272C.6(3), all boards, as defined in rule
193—7.1(17A,542,542B,543B,543D,544A,544B,544C), have the authority to issue subpoenas to
compel the production of professional records, books, papers, correspondence and other records which
are deemed necessary as evidence in connection with the investigation of a licensee disciplinary
proceeding, or otherwise necessary for the board to determine whether to commence a contested
case. When such an investigation involves licensee discipline, the board may subpoena such
evidence whether or not privileged or confidential under law. To ensure consistency in procedure,
all boards will issue investigatory subpoenas according to the uniform procedures set forth in rule
193—6.2(17A,272C,542,542B,543B,543D,544A,544B,544C). Given the range of investigative options
otherwise utilized by each board, add