
ARC 1610C
HUMAN SERVICES DEPARTMENT[441]

Adopted and Filed Emergency After Notice

Pursuant to the authority of Iowa Code section 249A.4 and 2014 Iowa Acts, Senate File 2320, section
1, the Department of Human Services amends Chapter 78, “Amount, Duration, and Scope of Medical
and Remedial Services,” and Chapter 79, “Other Policies Relating to Providers of Medical and Remedial
Care,” Iowa Administrative Code.

Subrule 79.9(7) went into effect January 1, 2014, to prohibit a legal representative from being a
paid provider of Medicaid-funded services. 2014 Iowa Acts, Senate File 2320, section 1, directs the
Department to adopt rules allowing a legal representative to be paid for providing services under a
home- and community-based services waiver consumer-directed attendant care (CDAC) agreement or
under a consumer choices option (CCO) employment agreement. These amendments will allow a legal
representative to be a paid provider of service when providing individual CDAC or CCO services to a
member the representative legally represents. These amendments also set the following service delivery
parameters for the legal representative when the representative is a paid provider, as required by 2014
Iowa Acts, Senate File 2320:

● Ensuring wages that are fair and reasonable for the service being provided;
● Limiting the amount of service to 40 hours per week (i.e., no overtime pay allowed); and
● Requiring that a contingency plan be in place to ensure services will be provided when the legal

representative is unavailable to provide scheduled services due to illness or other unexpected event.
Notice of Intended Action was published in the Iowa Administrative Bulletin asARC 1510C on June

25, 2014. The Department received no comments during the comment period. These amendments are
identical to those published under Notice of Intended Action.

Pursuant to Iowa Code section 17A.5(2)“b”(2), the Department finds that the normal effective date
of these amendments, 35 days after publication, should be waived and the amendments should be made
effective August 13, 2014. The normal effective date can be waived since these amendments will confer
a benefit on the public. These amendments will allow legal representatives to act and be paid as CDAC
and CCO service providers.

The Council on Human Services adopted these amendments on August 13, 2014.
These amendments do not provide for waivers in specified situations because requests for the waiver

of any rule may be submitted under the Department’s general rule on exceptions at 441—1.8(17A,217).
After analysis and review of this rule making, no impact on jobs has been found.
These amendments are intended to implement Iowa Code section 249A.4 and 2014 Iowa Acts, Senate

File 2320.
These amendments became effective August 13, 2014.
The following amendments are adopted.
ITEM 1. Amend paragraph 78.34(7)“a” as follows:
a. Service planning.
(1) The member, parent, guardian, or attorney in fact under a durable power of attorney for health

care shall:
(1) 1. Select the individual or agency that will provide the components of the attendant care

services.
(2) 2. Determine with the selected provider what components of attendant care services the

provider shall perform, subject to confirmation by the service worker or case manager that those
components are consistent with the assessment and are authorized covered services.

(3) 3. Complete, sign, and date Form 470-3372, HCBS Consumer-Directed Attendant Care
Agreement, to indicate the frequency, scope, and duration of services (a description of each service
component and the time agreed on for that component). The case manager or service worker and
provider shall also sign the agreement.
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(4) 4. Submit the completed agreement to the service worker or case manager. The agreement
shall be part of the member’s service plan and shall be kept in the member’s records, in the provider’s
records, and in the service worker’s or case manager’s records. Any service component that is not listed
in the agreement shall not be payable.

(2) Whenever a legal representative acts as a provider of consumer-directed attendant care as
allowed by 441—paragraph 79.9(7)“b,” the following shall apply:

1. The payment rate for the legal representative must be based on the skill level of the legal
representative and may not exceed the median statewide reimbursement rate for the service unless the
higher rate receives prior approval from the department;

2. The legal representative may not be paid for more than 40 hours of service per week; and
3. A contingency plan must be established in the member’s service plan to ensure service delivery

in the event the legal representative is unable to provide services due to illness or other unexpected event.
ITEM 2. Amend paragraph 78.34(13)“g” as follows:
g. Budget authority. The member shall have authority over the individual budget authorized by

the department to perform the following tasks:
(1) No change.
(2) Determine the amount to be paid for services. Reimbursement rates shall be consistent with

rates paid by others in the community for the same or substantially similar services. Reimbursement
rates for the independent support broker and the financial management service are subject to the limits
in 441—subrule 79.1(2). The reimbursement rate for a member’s legal representative who provides
services to the member as allowed by 441—paragraph 79.9(7)“b”must be based on the skill level of the
legal representative and may not exceed the median statewide reimbursement rate for the service unless
the higher rate receives prior approval from the department.

(3) Schedule the provision of services. Whenever a member’s legal representative provides
services to the member as allowed by 441—paragraph 79.9(7)“b,” the legal representative may not
be paid for more than 40 hours of service per week and a contingency plan must be established in
the member’s service plan to ensure service delivery in the event the legal representative is unable to
provide services due to illness or other unexpected event.

(4) and (5) No change.
ITEM 3. Amend paragraph 78.37(15)“a” as follows:
a. Service planning.
(1) The member, parent, guardian, or attorney in fact under a durable power of attorney for health

care shall:
(1) 1. Select the individual, agency or assisted living facility that will provide the components

of the attendant care services.
(2) 2. Determine with the selected provider what components of attendant care services the

provider shall perform, subject to confirmation by the service worker or case manager that those
components are consistent with the assessment and are authorized covered services.

(3) 3. Complete, sign, and date Form 470-3372, HCBS Consumer-Directed Attendant Care
Agreement, to indicate the frequency, scope, and duration of services (a description of each service
component and the time agreed on for that component). The case manager or service worker and
provider shall also sign the agreement.

(4) 4. Submit the completed agreement to the service worker or case manager. The agreement
shall be part of the member’s service plan and shall be kept in the member’s records, in the provider’s
records, and in the service worker’s or case manager’s records. Any service component that is not listed
in the agreement shall not be payable.

(5) (2) Assisted living agreements with Iowa Medicaid members must specify the services to
be considered covered under the assisted living occupancy agreement and those CDAC services to be
covered under the elderly waiver. The funding stream for each service must be identified.

(3) Whenever a legal representative acts as a provider of consumer-directed attendant care as
allowed by 441—paragraph 79.9(7)“b,” the following shall apply:
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1. The payment rate for the legal representative must be based on the skill level of the legal
representative and may not exceed the median statewide reimbursement rate for the service unless the
higher rate receives prior approval from the department;

2. The legal representative may not be paid for more than 40 hours of service per week; and
3. A contingency plan must be established in the member’s service plan to ensure service delivery

in the event the legal representative is unable to provide services due to illness or other unexpected event.
ITEM 4. Amend paragraph 78.37(16)“g” as follows:
g. Budget authority. The member shall have authority over the individual budget authorized by

the department to perform the following tasks:
(1) No change.
(2) Determine the amount to be paid for services. Reimbursement rates shall be consistent with

rates paid by others in the community for the same or substantially similar services. Reimbursement
rates for the independent support broker and the financial management service are subject to the limits
in 441—subrule 79.1(2). The reimbursement rate for a member’s legal representative who provides
services to the member as allowed by 441—paragraph 79.9(7)“b”must be based on the skill level of the
legal representative and may not exceed the median statewide reimbursement rate for the service unless
the higher rate receives prior approval from the department.

(3) Schedule the provision of services. Whenever a member’s legal representative provides
services to the member as allowed by 441—paragraph 79.9(7)“b,” the legal representative may not
be paid for more than 40 hours of service per week and a contingency plan must be established in
the member’s service plan to ensure service delivery in the event the legal representative is unable to
provide services due to illness or other unexpected event.

(4) and (5) No change.
ITEM 5. Amend paragraph 78.38(8)“a” as follows:
a. Service planning.
(1) The member, parent, guardian, or attorney in fact under a durable power of attorney for health

care shall:
(1) 1. Select the individual or agency that will provide the components of the attendant care

services.
(2) 2. Determine with the selected provider what components of attendant care services the

provider shall perform, subject to confirmation by the service worker or case manager that those
components are consistent with the assessment and are authorized covered services.

(3) 3. Complete, sign, and date Form 470-3372, HCBS Consumer-Directed Attendant Care
Agreement, to indicate the frequency, scope, and duration of services (a description of each service
component and the time agreed on for that component). The case manager or service worker and
provider shall also sign the agreement.

(4) 4. Submit the completed agreement to the service worker or case manager. The agreement
shall be part of the member’s service plan and shall be kept in the member’s records, in the provider’s
records, and in the service worker’s or case manager’s records. Any service component that is not listed
in the agreement shall not be payable.

(2) Whenever a legal representative acts as a provider of consumer-directed attendant care as
allowed by 441—paragraph 79.9(7)“b,” the following shall apply:

1. The payment rate for the legal representative must be based on the skill level of the legal
representative and may not exceed the median statewide reimbursement rate for the service unless the
higher rate receives prior approval from the department;

2. The legal representative may not be paid for more than 40 hours of service per week; and
3. A contingency plan must be established in the member’s service plan to ensure service delivery

in the event the legal representative is unable to provide services due to illness or other unexpected event.
ITEM 6. Amend paragraph 78.38(9)“g” as follows:
g. Budget authority. The member shall have authority over the individual budget authorized by

the department to perform the following tasks:
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(1) No change.
(2) Determine the amount to be paid for services. Reimbursement rates shall be consistent with

rates paid by others in the community for the same or substantially similar services. Reimbursement
rates for the independent support broker and the financial management service are subject to the limits
in 441—subrule 79.1(2). The reimbursement rate for a member’s legal representative who provides
services to the member as allowed by 441—paragraph 79.9(7)“b”must be based on the skill level of the
legal representative and may not exceed the median statewide reimbursement rate for the service unless
the higher rate receives prior approval from the department.

(3) Schedule the provision of services. Whenever a member’s legal representative provides
services to the member as allowed by 441—paragraph 79.9(7)“b,” the legal representative may not
be paid for more than 40 hours of service per week and a contingency plan must be established in
the member’s service plan to ensure service delivery in the event the legal representative is unable to
provide services due to illness or other unexpected event.

(4) and (5) No change.
ITEM 7. Amend paragraph 78.41(8)“a” as follows:
a. Service planning.
(1) The member, parent, guardian, or attorney in fact under a durable power of attorney for health

care shall:
(1) 1. Select the individual or agency that will provide the components of the attendant care

services.
(2) 2. Determine with the selected provider what components of attendant care services the

provider shall perform, subject to confirmation by the service worker or case manager that those
components are consistent with the assessment and are authorized covered services.

(3) 3. Complete, sign, and date Form 470-3372, HCBS Consumer-Directed Attendant Care
Agreement, to indicate the frequency, scope, and duration of services (a description of each service
component and the time agreed on for that component). The case manager or service worker and
provider shall also sign the agreement.

(4) 4. Submit the completed agreement to the service worker or case manager. The agreement
shall be part of the member’s service plan and shall be kept in the member’s records, in the provider’s
records, and in the service worker’s or case manager’s records. Any service component that is not listed
in the agreement shall not be payable.

(2) Whenever a legal representative acts as a provider of consumer-directed attendant care as
allowed by 441—paragraph 79.9(7)“b,” the following shall apply:

1. The payment rate for the legal representative must be based on the skill level of the legal
representative and may not exceed the median statewide reimbursement rate for the service unless the
higher rate receives prior approval from the department;

2. The legal representative may not be paid for more than 40 hours of service per week; and
3. A contingency plan must be established in the member’s service plan to ensure service delivery

in the event the legal representative is unable to provide services due to illness or other unexpected event.
ITEM 8. Amend paragraph 78.41(15)“g” as follows:
g. Budget authority. The member shall have authority over the individual budget authorized by

the department to perform the following tasks:
(1) No change.
(2) Determine the amount to be paid for services. Reimbursement rates shall be consistent with

rates paid by others in the community for the same or substantially similar services. Reimbursement
rates for the independent support broker and the financial management service are subject to the limits
in 441—subrule 79.1(2). The reimbursement rate for a member’s legal representative who provides
services to the member as allowed by 441—paragraph 79.9(7)“b”must be based on the skill level of the
legal representative and may not exceed the median statewide reimbursement rate for the service unless
the higher rate receives prior approval from the department.
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(3) Schedule the provision of services. Whenever a member’s legal representative provides
services to the member as allowed by 441—paragraph 79.9(7)“b,” the legal representative may not
be paid for more than 40 hours of service per week and a contingency plan must be established in
the member’s service plan to ensure service delivery in the event the legal representative is unable to
provide services due to illness or other unexpected event.

(4) and (5) No change.
ITEM 9. Amend paragraph 78.43(13)“a” as follows:
a. Service planning.
(1) The member, parent, guardian, or attorney in fact under a durable power of attorney for health

care shall:
(1) 1. Select the individual or agency that will provide the components of the attendant care

services.
(2) 2. Determine with the selected provider what components of attendant care services the

provider shall perform, subject to confirmation by the service worker or case manager that those
components are consistent with the assessment and are authorized covered services.

(3) 3. Complete, sign, and date Form 470-3372, HCBS Consumer-Directed Attendant Care
Agreement, to indicate the frequency, scope, and duration of services (a description of each service
component and the time agreed on for that component). The case manager or service worker and
provider shall also sign the agreement.

(4) 4. Submit the completed agreement to the service worker or case manager. The agreement
shall be part of the member’s service plan and shall be kept in the member’s records, in the provider’s
records, and in the service worker’s or case manager’s records. Any service component that is not listed
in the agreement shall not be payable.

(2) Whenever a legal representative acts as a provider of consumer-directed attendant care as
allowed by 441—paragraph 79.9(7)“b,” the following shall apply:

1. The payment rate for the legal representative must be based on the skill level of the legal
representative and may not exceed the median statewide reimbursement rate for the service unless the
higher rate receives prior approval from the department;

2. The legal representative may not be paid for more than 40 hours of service per week; and
3. A contingency plan must be established in the member’s service plan to ensure service delivery

in the event the legal representative is unable to provide services due to illness or other unexpected event.
ITEM 10. Amend paragraph 78.43(15)“g” as follows:
g. Budget authority. The member shall have authority over the individual budget authorized by

the department to perform the following tasks:
(1) No change.
(2) Determine the amount to be paid for services. Reimbursement rates shall be consistent with

rates paid by others in the community for the same or substantially similar services. Reimbursement
rates for the independent support broker and the financial management service are subject to the limits
in 441—subrule 79.1(2). The reimbursement rate for a member’s legal representative who provides
services to the member as allowed by 441—paragraph 79.9(7)“b”must be based on the skill level of the
legal representative and may not exceed the median statewide reimbursement rate for the service unless
the higher rate receives prior approval from the department.

(3) Schedule the provision of services. Whenever a member’s legal representative provides
services to the member as allowed by 441—paragraph 79.9(7)“b,” the legal representative may not
be paid for more than 40 hours of service per week and a contingency plan must be established in
the member’s service plan to ensure service delivery in the event the legal representative is unable to
provide services due to illness or other unexpected event.

(4) and (5) No change.
ITEM 11. Amend paragraph 78.46(1)“a” as follows:
a. Service planning.
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(1) The member, parent, guardian, or attorney in fact under a durable power of attorney for health
care shall:

(1) 1. Select the individual or agency that will provide the components of the attendant care
services.

(2) 2. Determine with the selected provider what components of attendant care services the
provider shall perform, subject to confirmation by the service worker or case manager that those
components are consistent with the assessment and are authorized covered services.

(3) 3. Complete, sign, and date Form 470-3372, HCBS Consumer-Directed Attendant Care
Agreement, to indicate the frequency, scope, and duration of services (a description of each service
component and the time agreed on for that component). The case manager or service worker and
provider shall also sign the agreement.

(4) 4. Submit the completed agreement to the service worker or case manager. The agreement
shall be part of the member’s service plan and shall be kept in the member’s records, in the provider’s
records, and in the service worker’s or case manager’s records. Any service component that is not listed
in the agreement shall not be payable.

(2) Whenever a legal representative acts as a provider of consumer-directed attendant care as
allowed by 441—paragraph 79.9(7)“b,” the following shall apply:

1. The payment rate for the legal representative must be based on the skill level of the legal
representative and may not exceed the median statewide reimbursement rate for the service unless the
higher rate receives prior approval from the department;

2. The legal representative may not be paid for more than 40 hours of service per week; and
3. A contingency plan must be established in the member’s service plan to ensure service delivery

in the event the legal representative is unable to provide services due to illness or other unexpected event.
ITEM 12. Amend paragraph 78.46(6)“g” as follows:
g. Budget authority. The member shall have authority over the individual budget authorized by

the department to perform the following tasks:
(1) No change.
(2) Determine the amount to be paid for services. Reimbursement rates shall be consistent with

rates paid by others in the community for the same or substantially similar services. Reimbursement
rates for the independent support broker and the financial management service are subject to the limits
in 441—subrule 79.1(2). The reimbursement rate for a member’s legal representative who provides
services to the member as allowed by 441—paragraph 79.9(7)“b”must be based on the skill level of the
legal representative and may not exceed the median statewide reimbursement rate for the service unless
the higher rate receives prior approval from the department.

(3) Schedule the provision of services. Whenever a member’s legal representative provides
services to the member as allowed by 441—paragraph 79.9(7)“b,” the legal representative may not
be paid for more than 40 hours of service per week and a contingency plan must be established in
the member’s service plan to ensure service delivery in the event the legal representative is unable to
provide services due to illness or other unexpected event.

(4) and (5) No change.
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ITEM 13. Amend subrule 79.1(2), provider category “HCBS waiver service providers,” numbered
paragraphs “15” and “32” to “34,” as follows:

Provider category Basis of reimbursement Upper limit
15. Consumer-directed attendant

care provided by:
Agency (other than an elderly
waiver assisted living program)

Fee agreed upon by
member and provider

Effective 7/1/13, provider’s
rate in effect 6/30/13 plus 3%,
converted to a 15-minute rate.
If no 6/30/13 rate: $5.30 per
15-minute unit, not to exceed
$122.62 per day.

Assisted living program (for
elderly waiver only)

Fee agreed upon by
member and provider

Effective 7/1/13, provider’s
rate in effect 6/30/13 plus 3%,
converted to a 15-minute rate.
If no 6/30/13 rate: $5.30 per
15-minute unit, not to exceed
$122.62 per day.

Individual Fee agreed upon by
member and provider

Effective 7/1/13, $3.54 per
15-minute unit, not to exceed
$82.53 per day. When an
individual who serves as a
member’s legal representative
provides services to the member
as allowed by 79.9(7)“b,” the
payment rate must be based
on the skill level of the legal
representative and may not
exceed the median statewide
reimbursement rate for the
service unless the higher rate
receives prior approval from the
department.

32. Self-directed personal care Rate negotiated by member Determined by member’s
individual budget. When an
individual who serves as a
member’s legal representative
provides services to the member
as allowed by 79.9(7)“b,” the
payment rate must be based
on the skill level of the legal
representative and may not
exceed the median statewide
reimbursement rate for the
service unless the higher rate
receives prior approval from the
department.

33. Self-directed community
supports and employment

Rate negotiated by member Determined by member’s
individual budget. When an
individual who serves as a
member’s legal representative
provides services to the member
as allowed by 79.9(7)“b,” the
payment rate must be based
on the skill level of the legal
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representative and may not
exceed the median statewide
reimbursement rate for the
service unless the higher rate
receives prior approval from the
department.

34. Individual-directed goods
and services

Rate negotiated by member Determined by member’s
individual budget. When an
individual who serves as a
member’s legal representative
provides services to the member
as allowed by 79.9(7)“b,” the
payment rate must be based
on the skill level of the legal
representative and may not
exceed the median statewide
reimbursement rate for the
service unless the higher rate
receives prior approval from the
department.

ITEM 14. Amend subrule 79.9(7) as follows:
79.9(7) Incorrect payment.
a. Medical Except as provided in paragraph 79.9(7)“b,” medical assistance funds are incorrectly

paid whenever a person an individual who provided the service to the member for which the department
paid was at the time service was provided the parent of a minor child, spouse, or legal representative of
the member.

b. Notwithstanding paragraph 79.9(7)“a,”medical assistance funds are not incorrectly paid when
an individual who serves as a member’s legal representative provides services to the member under a
home- and community-based services waiver consumer-directed attendant care agreement or under a
consumer choices option employment agreement in effect on or after December 31, 2013. For purposes
of this paragraph, “legal representative” means a person, including an attorney, who is authorized by law
to act on behalf of the medical assistance program member but does not include the spouse of a member
or the parent or stepparent of a member aged 17 or younger.

ITEM 15. Amend rule 441—79.9(249A), implementation sentence, as follows:
This rule is intended to implement Iowa Code section 249A.4 and 2014 Iowa Acts, Senate File 2320.

[Filed Emergency After Notice 8/13/14, effective 8/13/14]
[Published 9/3/14]

EDITOR’S NOTE: For replacement pages for IAC, see IAC Supplement 9/3/14.
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