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PREFACE

The Fourth Edition of the Iowa Court Rules, adopted by the supreme court November 9, 2001, effective
February 15, 2002, is published pursuant to Iowa Code section 2B.5(2). Supplements to the loose-leaf
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Chapter 1 Iowa R. Civ. P.
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All other rules shall be cited as “Iowa Ct. R.”
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orders should be directed to:
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August 2002 Supplement

Changes in this supplement:

Rule 1.267 .................. Corrected
Comments 1.277, 1.302, 1.407 .... Corrected
Rule 1.421 .................. Corrected
Comment 1.431 .............. Corrected
Rule 1454 ... ............... Rescinded
Rule 1.503 .................. Corrected
Rule 1.504 .................. Corrected
Rule 1.508 .................. Corrected
Rule 1.510 .................. Corrected
Rule and Comment 1.517 ...... Corrected
Rule 1.602 .................. Corrected
Rule 1.701 .................. Corrected
Rule 1.708 .................. Corrected
Rule 2.11 ................... Corrected
Rule2.14 ................... Corrected

Rule2.18 ................... Corrected
Rule2.19 ................... Corrected
Rule233 ................... Corrected
Rule 2.37, Form 6 ............ Corrected
Rule2.73 ................... Corrected
Form4.1.................... Amended
Formd4.2 .................... Amended
Formd43 .................... Amended
Form4.12 ................... Amended
Form4.13 ................... Amended
Rule63 .................... Amended
Rule6.19 ................... Amended
Ch24,p.4folio.............. Corrected
DR-105(A)(2) ...ccvvvvennn.. Amended
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TABLES OF CORRESPONDING RULE NUMBERS
I. RULES OF PRACTICE AND PROCEDURE

Rules of Civil Procedure

Rules of Criminal Procedure

Standard Forms of Pleadings for Small Claims Actions

Civil and Criminal Standard Forms for Domestic Abuse, Stalking, Harassment and
Sexual Abuse Orders

Rules of Evidence

Rules of Appellate Procedure

Rules of Probate Procedure

Rules of Juvenile Procedure

Child Support Guidelines

Guidelines for the Forfeiture and Restoration of a Bond Posted Pursuant to lowa Code
Section 598.21(8A)

Rules Governing Standards of Practice for Lawyer Mediators in Family Disputes
Rules for Involuntary Hospitalization of Mentally Ill Persons

Rules for Involuntary Commitment or Treatment of Chronic Substance Abusers

Rules on the Qualifications and Compensation of Interpreters for Hearing-Impaired
Persons
Reserved

II. JUDICIAL ADMINISTRATION

Organization and Procedures of Appellate Courts
Judicial Administration

Time Standards for Case Processing

Rules of the Board of Examiners of Shorthand Reporters
Rules for Expanded Media Coverage

Reserved

III. BAR ADMISSION AND CONDUCT

Admission to the Bar

Iowa Code of Professional Responsibility for Lawyers

Standards for Professional Conduct

Rules of Procedure of the Iowa Supreme Court Board of Professional Ethics and Con-
duct

Attorney Discipline, Disability and Reinstatement

Rules of the Grievance Commission

Commission on the Unauthorized Practice of Law

Rules of Procedure of the Commission on the Unauthorized Practice of Law
Client Security and Attorney Disciplinary Commission

Regulations of the Client Security and Attorney Disciplinary Commission
Continuing Legal Education for Lawyers

Regulations of the Commission on Continuing Legal Education

Lawyer Trust Account Commission

Lawyer Trust Account Commission Grant Criteria and Guidelines

Reserved

IV. JUDICIAL QUALIFICATIONS AND CONDUCT

Towa Code of Judicial Conduct
Rules of Procedure of the State of Jlowa Commission on Judicial Qualifications
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Rule 1.101
Rules 1.102 to 1.200

CIVIL PROCEDURE

CHAPTER 1
RULES OF CIVIL PROCEDURE

DIVISION I
OPERATION OF RULES

Applicability; statutes affected
Reserved

DIVISION II
ACTIONS, JOINDER OF ACTIONS AND PARTIES

A. PARTIES GENERALLY; CAPACITY

Rule 1.201
Rule 1.202
Rule 1.203
Rule 1.204
Rule 1.205
Rule 1.206
Rule 1.207
Rule 1.208
Rule 1.209
Rule 1.210
Rule 1.211
Rule 1.212
Rules 1.213 to 1.220

Real party in interest
Public bond

Partnerships

Foreign corporations
Assignees; exception

Injury or death of a minor
Actions by and against state
Married persons

Desertion of family

Minors; incompetents
Defense by incompetent, prisoner, etc.
Guardian ad litem
Reserved

B. SUBSTITUTION OF PARTIES

Rule 1.221
Rule 1.222
Rule 1.223
Rule 1.224
Rule 1.225
Rule 1.226
Rule 1.227
Rules 1.228 to 1.230

Substitution at death; limitation
Transfer of interest

Incapacity pending action
Nonabatement in case of guardianship
Majority of minor

Officers; representatives

Notice to substituted party

Reserved

C. JOINDER; MISJOINDER AND NONJOINDER

Rule 1.231
Rule 1.232
Rule 1.233
Rule 1.234
Rule 1.235
Rule 1.236
Rule 1.237
Rules 1.238 to 1.240

Actions joined

Multiple plaintiffs

Permissive joinder of defendants
Necessary parties; joinder
Parties partly interested

Remedy for misjoinder
Dependent remedies joined
Reserved

D. COUNTERCLAIMS AND CROSS-CLAIMS

Rule 1.241
Rule 1.242
Rule 1.243
Rule 1.244
Rule 1.245
Rule 1.246
Rules 1.247 to 1.250

Compulsory counterclaims
Permissive counterclaims
Joinder of counterclaims
Counterclaim not limited
Cross-claim against coparty
Third-party practice
Reserved

Ch1, p.i



Ch 1, p.ii

E. INTERPLEADER
Rule 1.251

Rule 1.252

Rule 1.253

Rule 1.254

Rule 1.255

Rule 1.256

Rule 1.257

Rules 1.258 to 1.260

F. CLASS ACTIONS
Rule 1.261
Rule 1.262
Rule 1.263
Rule 1.264
Rule 1.265
Rule 1.266
Rule 1.267
Rule 1.268
Rule 1.269
Rule 1.270
Rule 1.271
Rule 1.272
Rule 1.273
Rule 1.274
Rule 1.275
Rule 1.276
Rule 1.277
Rule 1.278
Rule 1.279
Rules 1.280 to 1.300

Rule 1.301
Rule 1.302
Rule 1.303
Rule 1.304
Rule 1.305
Rule 1.306
Rule 1.307
Rule 1.308
Rule 1.309
Rule 1.310
Rule 1.311
Rule 1.312
Rule 1.313
Rule 1.314
Rule 1.315
Rules 1.316 to 1.400

CIVIL PROCEDURE

Right of interpleader

By defendants

Deposit; discharge
Substitution of claimant
Injunction

Costs

Sheriff or officer; creditor
Reserved

Commencement of a class action
Certification of class action

Criteria considered

Order on certification

Amendment of certification order
Notice of action

Exclusion

Conduct of action

Discovery by or against class members
Counterclaims

Dismissal or compromise

Effect of judgment on class

Costs

Relief afforded

Attorney’s fees

Arrangements for attorney’s fees and expenses
Statute of limitations

Virtual representation

Shareholder’s actions

Reserved

DIVISION III
COMMENCEMENT OF ACTIONS

Commencement of actions; tolling; cover sheet
Original notice; form, issuance and service
Time for motion or answer to petition
Response of garnishee

Personal service

Alternate method of service

Member of general assembly

Returns of service

Amendment of process or proof of service
Service by publication; what cases

Known defendants

Unknown defendants, respondents, or other parties
How published

Proof of publication

Actual service

Reserved
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CIVIL PROCEDURE

DIVISION IV
PLEADINGS AND MOTIONS

A. PLEADINGS GENERALLY

Rule 1.401
Rule 1.402
Rule 1.403
Rule 1.404
Rule 1.405
Rule 1.406
Rule 1.407
Rules 1.408 to 1.410

Allowable pleadings
General rules of pleading
Claims for relief
Appearances

Answer

Reply

Interventions

Reserved

B. PLEADINGS; FORMAT AND CONTENT

Rule 1.411
Rule 1.412
Rule 1.413
Rule 1.414
Rule 1.415
Rule 1.416
Rule 1.417
Rule 1.418
Rule 1.419
Rule 1.420
Rule 1.421
Rules 1.422 to 1.430

C. MOTIONS

Rule 1.431

Rule 1.432

Rule 1.433

Rule 1.434

Rule 1.435

Rules 1.436 to 1.440

Caption and signature

Paragraphs; separate statements
Verification abolished; affidavits; certification
Supplemental pleadings

Judicial notice; statutes

Negligence; mitigation

Permissible conclusions; denials

Contract

Defenses to be specially pleaded

Account; bill of particulars; denial
Defenses; how raised; consolidation; waiver
Reserved

Motion practice; generally

Failure to move; effect of overruling motion
Motion for more specific statement

Motion to strike

Motion days; submission of pretrial motions
Reserved

D. TIME, FILING, AND NOTICE REQUIREMENTS

Rule 1.441
Rule 1.442
Rule 1.443
Rule 1.444
Rules 1.445 to 1.450

E. COURT ACTION
Rule 1.451

Rule 1.452

Rule 1.453

Rule 1.454

Rule 1.455

Rule 1.456

Rule 1.457

Rule 1.458

Rules 1.459 to 1.500

Time to move or plead

Service and filing of pleadings and other papers
Enlargement; additional time after service by mail
Pleading over; election to stand

Reserved

Specific rulings required

Order defined

When and how entered

Reserved

Preliminary determination

Cross-petition, cross-claim, counterclaim; judgment
Amending to conform to the evidence

Special action; proper remedy awarded

Reserved

Ch 1, p.iii
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Rule 1.501
Rule 1.502
Rule 1.503
Rule 1.504
Rule 1.505
Rule 1.506
Rule 1.507
Rule 1.508
Rule 1.509
Rule 1.510
Rule 1.511
Rule 1.512

Rule 1.513
Rule 1.514
Rule 1.515
Rule 1.516
Rule 1.517
Rules 1.518 to 1.600

Rule 1.601
Rule 1.602
Rule 1.603
Rule 1.604
Rules 1.605 to 1.700

A. DEPOSITIONS
Rule 1.701

Rule 1.702

Rule 1.703

Rule 1.704

Rule 1.705

Rule 1.706

Rule 1.707

Rule 1.708

Rule 1.709

Rule 1.710

Rule 1.711

Rule 1.712

Rule 1.713

Rule 1.714

Rule 1.715

Rule 1.716

Rule 1.717

Rules 1.718 to 1.720

CIVIL PROCEDURE August 2002

DIVISION V
DISCOVERY AND INSPECTION

Discovery methods

Discovery materials not filed

Scope of discovery

Protective orders

Sequence and timing of discovery

Stipulations regarding discovery procedure

Discovery conference

Discovery of experts

Interrogatories to parties

Requests for admission

Effect of admission

Production of documents and things and entry upon land for inspection and other pur-
poses

Procedure under rule 1.512

Action for production or entry against persons not parties
Physical and mental examination of persons

Report of health care practitioner

Consequences of failure to make discovery

Reserved

DIVISION VI
PRETRIAL PROCEDURE

Pretrial calendar

Pretrial conferences; scheduling; management
Pretrial conference; record

Pretrial orders

Reserved

DIVISION VII
DEPOSITIONS AND PERPETUATING TESTIMONY

Depositions upon oral examination
Depositions in small claims
Deposition notice to parties in default
Use of depositions

Effect of taking or using depositions
Substituted parties; successive actions
Notice for oral deposition

Conduct of oral deposition

Reading and signing depositions
Depositions on written interrogatories
Answers to interrogatories
Certification and return; copies
Before whom taken

Letters rogatory

Deposition subpoena

Costs of taking deposition
Irregularities and objections
Reserved
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CIVIL PROCEDURE

B. PERPETUATING TESTIMONY

Rule 1.721
Rule 1.722
Rule 1.723
Rule 1.724
Rule 1.725
Rule 1.726
Rule 1.727
Rule 1.728
Rules 1.729 to 1.800

Rule 1.801
Rule 1.802
Rule 1.803
Rule 1.804
Rule 1.805
Rule 1.806
Rule 1.807
Rule 1.808
Rules 1.809 to 1.900

A. TRIALS
Rule 1.901
Rule 1.902
Rule 1.903
Rule 1.904
Rule 1.905
Rule 1.906
Rule 1.907
Rule 1.908
Rule 1.909
Rule 1.910
Rule 1.911
Rule 1.912
Rule 1.913
Rule 1.914
Rule 1.915
Rule 1.916
Rule 1.917
Rule 1.918
Rule 1.919
Rule 1.920
Rule 1.921
Rule 1.922
Rule 1.923
Rule 1.924
Rule 1.925
Rule 1.926
Rule 1.927
Rule 1.928

Common law preserved

Application before action

Notice of application

Guardian ad litem

Order allowing application

Taking and filing testimony
Limitations on use

Perpetuating testimony pending appeal
Reserved

DIVISION VIII
CHANGE OF VENUE

Grounds for change

Limitations

Subsequent change

Of whole case

Where tried

Costs

Transferring cause

Action brought in wrong county
Reserved

DIVISION IX
TRIAL AND JUDGMENT

Trials and issues

Demand for jury trial

To court or jury

Findings by court

Exceptions unnecessary

Civil trial-setting conference

Trial assignments

Duty to notify court

Fee for late settlement of jury trial
Motions for continuance

Causes for continuance
Objections; ruling; costs
Consolidation

Separate trials

Impaneling jury

Saturday a religious day

Juror incapacity; minimum number of jurors
Returning ballots to box
Procedure after jury sworn
Further testimony for mistake
Adjournments

View

Arguments

Instructions

Additional instructions

Materials available to jurors
Separation and deliberation of jury
Discharge; retrial

Chl,pv
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Rule 1.929
Rule 1.930
Rule 1.931
Rule 1.932
Rule 1.933
Rule 1.934
Rule 1.935
Rule 1.936
Rule 1.937
Rule 1.938
Rule 1.939
Rule 1.940
Rule 1.941
Rule 1.942
Rule 1.943
Rule 1.944
Rule 1.945
Rule 1.946
Rule 1.947
Rules 1.948 to 1.950

CIVIL PROCEDURE

Court open for verdict
Food and lodging
Rendering verdict and answering interrogatories
Form and entry of verdicts
Special verdicts
Interrogatories

Reference to master
Compensation

Powers

Speedy hearing

Witnesses

Accounts

Filing report

Disposition

Voluntary dismissal

Uniform rule for dismissal for want of prosecution

Involuntary dismissal

Effect of dismissal

Costs of previously dismissed action
Reserved

B. JUDGMENTS GENERALLY

Rule 1.951
Rule 1.952
Rule 1.953
Rule 1.954
Rule 1.955
Rule 1.956
Rule 1.957
Rule 1.958
Rule 1.959
Rule 1.960
Rule 1.961
Rule 1.962
Rules 1.963 to 1.970

Judgment defined

Partial judgment

As to some parties only
Judgment on the pleadings
On verdict

Principal and surety; order of liability
On claim and counterclaim
By agreement

Entry

Taxation of costs

Notes surrendered
Affidavit of identity
Reserved

C. DEFAULTS AND JUDGMENTS THEREON

Rule 1.971
Rule 1.972
Rule 1.973
Rule 1.974
Rule 1.975
Rule 1.976
Rule 1.977
Rules 1.978 to 1.980

Default defined

Procedure for entry of default
Judgment on default

Notice of default in certain cases
On published service

Relief in other cases

Setting aside default

Reserved

D. SUMMARY JUDGMENTS

Rule 1.981
Rule 1.982
Rule 1.983
Rules 1.984 to 1.1000

On what claims

On motion in other cases
Procedure

Reserved
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Rule 1.1001
Rule 1.1002
Rule 1.1003
Rule 1.1004
Rule 1.1005
Rule 1.1006
Rule 1.1007
Rule 1.1008
Rule 1.1009
Rule 1.1010
Rule 1.1011
Rule 1.1012
Rule 1.1013
Rule 1.1014
Rule 1.1015
Rule 1.1016
Rule 1.1017
Rule 1.1018
Rule 1.1019
Rule 1.1020

Rules 1.1021 to 1.1100

Rule 1.1101
Rule 1.1102
Rule 1.1103
Rule 1.1104
Rule 1.1105
Rule 1.1106
Rule 1.1107
Rule 1.1108
Rule 1.1109

Rules 1.1110to 1.1200

Rule 1.1201
Rule 1.1202
Rule 1.1203
Rule 1.1204
Rule 1.1205
Rule 1.1206
Rule 1.1207
Rule 1.1208
Rule 1.1209
Rule 1.1210
Rule 1.1211
Rule 1.1212
Rule 1.1213
Rule 1.1214

CIVIL PROCEDURE

DIVISION X
PROCEEDINGS AFTER JUDGMENT

Bill of exceptions

New trial defined

Judgment notwithstanding verdict

New trial

Motion; affidavits

Stay

Time for motions and exceptions
Conditional rulings on grant of motion
Issues tried by consent; amendment
Conditional new trial

Retrial after published notice

Grounds for vacating or modifying judgment
Procedure for vacating or modifying judgment
Disposition of exhibits

Titles and liens protected

Judgment discharged on motion

Fraudulent assignment; motion

Execution; duty of officer

Endorsement
Levy on personalty
Reserved
DIVISION XI
DECLARATORY JUDGMENTS

Declaratory judgments permitted
Construing contracts, etc.

Before or after breach

Fiduciaries, beneficiaries and others
Discretionary

Supplemental relief

Review

Jury trial

“Person”

Reserved

DIVISION XII
PARTITION OF REAL AND PERSONAL PROPERTY

The action

Pending probate

Petition and answer

Abstracts, plats, and surveys

Parties

Early hearing for partition of personal property
Joinder and counterclaim

Jurisdiction of property or proceeds
Proceeds of sale

Decree

Liens

Sale free of liens

Possession and preservation of property
Referees to divide; oath



Ch 1, p.viii

Rule 1.1215
Rule 1.1216
Rule 1.1217
Rule 1.1218
Rule 1.1219
Rule 1.1220
Rule 1.1221
Rule 1.1222
Rule 1.1223
Rule 1.1224
Rule 1.1225
Rule 1.1226
Rule 1.1227
Rule 1.1228

Rules 1.1229 to 1.1300

Rule 1.1301
Rule 1.1302
Rule 1.1303
Rule 1.1304
Rule 1.1305
Rule 1.1306
Rule 1.1307

Rules 1.1308 to 1.1400

Rule 1.1401
Rule 1.1402
Rule 1.1403
Rule 1.1404
Rule 1.1405
Rule 1.1406
Rule 1.1407
Rule 1.1408
Rule 1.1409
Rule 1.1410
Rule 1.1411
Rule 1.1412

Rules 1.1413 to 1.1500

Rule 1.1501
Rule 1.1502
Rule 1.1503
Rule 1.1504
Rule 1.1505
Rule 1.1506
Rule 1.1507
Rule 1.1508
Rule 1.1509

CIVIL PROCEDURE

Partition in kind; marking parcels
Specific allotment
Report of referees; notice and hearing

Partition in kind; decree; apportioning costs; recording

Referees to sell; oath; bond
Notice and expense of sale
Report of sale; notice

Approval or disapproval of sale; conveyance; security

Validity of deed

Costs

Attorney fees

Other fees

Final reports

Paying small sums for minor
Reserved

DIVISION XIII
QUO WARRANTO

For what causes

By whom brought

No joinder or counterclaim
Petition

Judgment

Costs

Corporation dissolved
Reserved

DIVISION XIV
CERTIORARI

When writ may issue
Procedure

Other remedies

The writ

Stay; bond

Notice of issuing writ
Service of writ

Return to writ; by whom
Defective return

Trial

Judgment limited

Appeal

Reserved
DIVISION XV
INJUNCTIONS

Independent or auxiliary remedy
Temporary; when allowed
Endorsing refusal

Statement re prior presentation
Place for filing

By whom granted

Notice

Bond

Hearing to dissolve temporary injunction
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Rule 1.1510 Enjoining proceedings or judgment; venue; bond
Rule 1.1511 Violation as contempt
Rules 1.1512t0 1.1600  Reserved

DIVISION XVI

PROCEEDINGS FOR JUDICIAL REVIEW OF AGENCY ACTION

Rule 1.1601 Applicability of rules
Rule 1.1602 Time for motion or answer
Rule 1.1603 Contested case proceedings; intervention, schedule, applicability of rule 1.904(2)
Rules 1.1604to 1.1700  Reserved

DIVISION XVII

SUBPOENAS

Rule 1.1701 Specific provisions
Rules 1.1702t0 1.1800  Reserved

DIVISION XVIII

RULES OF A GENERAL NATURE

Rule 1.1801 Computing time; holidays
Rule 1.1802 Death, retirement or disability of judge
Rule 1.1803 Appeal to district court from administrative body
Rule 1.1804 Effect of notice by posting
Rule 1.1805 General provisions, comments and footnotes
Rule 1.1806 Rules by trial courts
Rule 1.1807 Purpose of administrative rules

Rules 1.1808t0 1.1900  Reserved

DIVISION XIX
FORMS

Rule 1.1901 Forms

Form1  Form of Original Notice for Personal Service

Form2  Form of Original Notice Against a Nonresident Motor Vehicle Owner or
Operator Under Iowa Code Section 321.500

Form 3  Form of Original Notice Against Foreign Corporation or Nonresident Under
Iowa Code Section 617.3

Form 4  Form of Original Notice for Publication

Form 5  Directions for Service of Original Notice

Form 6  Final Pretrial Order

Form 7  Dissolution of Marriage — Affidavit of Financial Status

Form 8  Application for Appointment of Counsel and Financial Statement

Form 9  Order on Application for Appointment of Counsel and Financial Statement

Form 10 Form of Notice of Intent to File Written Application for Default

Form 11  Petition for Termination of Parental Rights and Child Support Obligation
Pursuant to Jowa Code Section 600B.41A(7)
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CHAPTER 2
RULES OF CRIMINAL PROCEDURE
INDICTABLE OFFENSES
Rule 2.1 Scope of rules and definitions
Rule 2.2 Proceedings before the magistrate
Rule 2.3 The grand jury
Rule 2.4 Indictment
Rule 2.5 Information
Rule 2.6 Multiple offenses or defendants; pleading special matters
Rule 2.7 Proceedings after indictment or information
Rule 2.8 Arraignment and plea
Rule 2.9 Trial assignments
Rule 2.10 Plea bargaining
Rule 2.11 Motions and pleadings
Rule 2.12 Suppression of evidence obtained by an unlawful search and seizure
Rule 2.13 Depositions
Rule 2.14 Discovery
Rule 2.15 Subpoenas
Rule 2.16 Pretrial conference
Rule 2.17 Trial by jury or court
Rule 2.18 Juries
Rule 2.19 Trial
Rule 2.20 Witnesses
Rule 2.21 Evidence
Rule 2.22 Verdict
Rule 2.23 Judgment
Rule 2.24 Motions after trial
Rule 2.25 Bill of exceptions
Rule 2.26 Execution and stay thereof
Rule 2.27 Presence of defendant; regulation of conduct by the court
Rule 2.28 Right to appointed counsel
Rule 2.29 Appointment of appellate counsel in criminal cases
Rule 2.30 Waiver of right to appellate counsel in criminal cases
Rule 2.31 Compensation of appointed appellate counsel
Rule 2.32 Forms — appointment of counsel

Form 1: Application for Appointment of Counsel and Financial Statement
Form 2: Order on Application for Appointment of Counsel and Financial Statement

Rule 2.33 Dismissal of prosecutions; right to speedy trial
Rule 2.34 Motions and other papers

Rule 2.35 Rules of court

Rule 2.36 Forms for search and arrest warrants

Form 1: Search Warrant

Form 2: Application for Search Warrant

Form 3: Endorsement on Search Warrant Application

Form 4: Return of Service

Form 5: Arrest Warrant on a Complaint

Form 6: Arrest Warrant After Indictment or Information

Form 7: Arrest Warrant when Defendant Fails to Appear for Sentencing
Rule 2.37 Forms other than warrants

Form 1: Bail Bond

Form 2: Order for Discharge of Defendant Upon Bail

Form 3: Order for Discharge of Defendant Upon Bail: Another Form

Form 4: Trial Information
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Rules 2.38 to 2.50

Rule 2.51
Rule 2.52
Rule 2.53
Rule 2.54
Rule 2.55
Rule 2.56
Rule 2.57
Rule 2.58
Rule 2.59
Rule 2.60
Rule 2.61
Rule 2.62
Rule 2.63
Rule 2.64
Rule 2.65
Rule 2.66
Rule 2.67
Rule 2.68
Rule 2.69
Rule 2.70
Rule 2.71
Rule 2.72
Rule 2.73
Rule 2.74
Rule 2.75
Rule 2.76

CRIMINAL PROCEDURE

Form 5: General Indictment Form

Form 6: Written Arraignment and Plea of Not Guilty
Form 7: Application for Postconviction Relief Form
Reserved

SIMPLE MISDEMEANORS

Scope

Applicability of indictable offense rules
To whom tried

The charge

Contents of the complaint

Filing of complaint

Arrest warrant

Arrest

Prosecution of corporations
Appearance of defendant

Rights of defendant

Bail

Plea

Trial date

Change of venue

Bailiff obtained

Selection of jury; trial

Judgment

Costs taxed to prosecuting witness

Suppression of evidence and disposition of seized property

Joint trials

Forfeiture of collateral in lieu of appearance
Appeals

New trial

Correction or reduction of sentence

Forms

Form 1: Complaint

February 2002

Form 2: Consent to Forfeiture of Collateral as Disposition of Misdemeanor
Form 3: Notice of Appeal to a District Court Judge From a Judgment or Order

Form 4: Bail Bond on Appeal to District Court



February 2002 SMALL CLAIMS FORMS Ch 3, p.i

CHAPTER 3
STANDARD FORMS OF PLEADINGS FOR SMALL CLAIMS ACTIONS
Form 3.1 Original Notice — Action for Money Judgment
Form 3.2 Original Notice — Action for Forcible Entry and Detainer
Form 3.3 Original Notice — Action for Forcible Entry and Detainer and Money Judgment
Form 3.4 Appearance and Answer of Defendant
Form 3.5 Counterclaim
Form 3.6 Cross-claim Against Coparty
Form 3.7 Original Notice — Cross-petition Against Third Party
Form 3.8 Appearance and Answer of Third Party Defendant
Form 3.9 Petition of Intervention
Form 3.10 Original Notice — Action of Replevin
Form 3.11 Original Notice — Foreign Corporation or Nonresident Defendant

Form 3.12 Original Notice — Nonresident Motor Vehicle Owner or Operator
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CHAPTER 4
CIVIL AND CRIMINAL STANDARD FORMS FOR DOMESTIC ABUSE,
STALKING, HARASSMENT AND SEXUAL ABUSE ORDERS

Form 4.1 Temporary Protective Order (Section 236.3 Petition)

Form 4.2 Protective Order Following Adjudication of Domestic Abuse (Section 236.3 Petition)

Form 4.3 Protective Order by Consent Agreement (Section 236.3 Petition)

Form 4.4 Cancellation, Modification or Extension of Chapter 236 Order

Form 4.5 Temporary Protective Order (Iowa Code Chapter 598)

Form 4.6 Domestic Abuse Protective Order Accompanying Dissolution Decree (Iowa Code
Chapter 598)

Form 4.7 Domestic Abuse Protective Order by Consent Agreement Accompanying Dissolution
Decree (Iowa Code Chapter 598)

Form 4.8 Cancellation, Modification or Extension of Chapter 598 Order

Form 4.9 Additional Protective Order Under Section 236.14 and Order Setting Contempt Hearing

Form 4.10 No Contact Order (Criminal Prosecution of Domestic Abuse Assault or Misdemeanor
Charge of Violating No Contact Order)

Form 4.11 Modification, Extension, or Cancellation of No Contact Order (Criminal Prosecution of
Domestic Abuse Assault or Misdemeanor Charge of Violating No Contact Order)

Form 4.12 No Contact Order (Criminal Prosecution of Harassment 708.7, Stalking 708.11, Sexual
Abuse 709.2, 709.3 or 709.4)

Form 4.13 Modification, Extension, or Cancellation of No Contact Order (Criminal Prosecution of

Harassment 708.7, Stalking 708.11, Sexual Abuse 709.2, 709.3 or 709.4)
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Rule 5.101
Rule 5.102
Rule 5.103
Rule 5.104
Rule 5.105
Rule 5.106
Rules 5.107 to 5.200

Rule 5.201
Rules 5.202 to 5.300

Rule 5.301
Rules 5.302 to 5.400

Rule 5.401
Rule 5.402
Rule 5.403
Rule 5.404
Rule 5.405
Rule 5.406
Rule 5.407
Rule 5.408
Rule 5.409
Rule 5.410
Rule 5.411
Rule 5.412
Rules 5.413 to 5.500

Rule 5.501
Rules 5.502 to 5.600

Rule 5.601
Rule 5.602
Rule 5.603
Rule 5.604
Rule 5.605
Rule 5.606
Rule 5.607

EVIDENCE Ch 5, p.i

CHAPTER 5
RULES OF EVIDENCE

ARTICLE 1
GENERAL PROVISIONS

Scope

Purpose and construction

Rulings on evidence

Preliminary questions

Limited admissibility

Remainder of related acts, declarations, conversations, writings, or recorded statements
Reserved

ARTICLE II
JUDICIAL NOTICE

Judicial notice of adjudicative facts
Reserved

ARTICLE III

PRESUMPTIONS IN CIVIL ACTIONS AND PROCEEDINGS

Presumptions in general in civil actions and proceedings
Reserved

ARTICLE IV
RELEVANCY AND ITS LIMITS

Definition of “relevant evidence”

Relevant evidence generally admissible; irrelevant evidence inadmissible
Exclusion of relevant evidence on grounds of prejudice, confusion, or waste of time
Character evidence not admissible to prove conduct; exceptions; other crimes
Methods of proving character

Habit; routine practice

Subsequent remedial measures

Compromise and offers to compromise

Payment of expenses

Inadmissibility of pleas, plea discussions, and related statements

Liability insurance

Sexual abuse cases; relevance of victim’s past behavior

Reserved
ARTICLE V
PRIVILEGES
General rule
Reserved
ARTICLE VI
WITNESSES

General rule of competency
Lack of personal knowledge
Oath or affirmation

Interpreters

Competency of judge as witness
Competency of juror as witness
Who may impeach
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Rule 5.608
Rule 5.609
Rule 5.610
Rule 5.611
Rule 5.612
Rule 5.613
Rule 5.614
Rule 5.615
Rules 5.616 to 5.700

Rule 5.701
Rule 5.702
Rule 5.703
Rule 5.704
Rule 5.705
Rule 5.706
Rules 5.707 to 5.800

Rule 5.801
Rule 5.802
Rule 5.803
Rule 5.804
Rule 5.805
Rule 5.806
Rules 5.807 to 5.900

Rule 5.901
Rule 5.902
Rule 5.903
Rules 5.904 to 5.1000

EVIDENCE

Evidence of character and conduct of witness
Impeachment by evidence of conviction of crime
Religious beliefs or opinions

Mode and order of interrogation and presentation
Writing used to refresh memory

Prior statements of witnesses

Calling and interrogation of witnesses by court
Exclusion of witnesses

Reserved

ARTICLE VII
OPINIONS AND EXPERT TESTIMONY

Opinion testimony by lay witnesses

Testimony by experts

Bases of opinion testimony by experts

Opinion on ultimate issue

Disclosure of facts or data underlying expert opinion
Court-appointed experts

Reserved

ARTICLE VIII
HEARSAY

Definitions

Hearsay rule

Hearsay exceptions; availability of declarant immaterial
Hearsay exceptions; declarant unavailable

Hearsay within hearsay

Attacking and supporting credibility of declarant
Reserved

ARTICLE IX
AUTHENTICATION AND IDENTIFICATION

Requirement of authentication or identification
Self-authentication

Subscribing witness’s testimony unnecessary
Reserved

ARTICLE X

CONTENTS OF WRITINGS, RECORDINGS AND PHOTOGRAPHS

Rule 5.1001
Rule 5.1002
Rule 5.1003
Rule 5.1004
Rule 5.1005
Rule 5.1006
Rule 5.1007
Rule 5.1008
Rules 5.1009 to 5.1100

Rule 5.1101
Rule 5.1102
Rule 5.1103

Definitions

Requirement of original

Admissibility of duplicates

Admissibility of other evidence of contents
Public records

Summaries

Testimony or written admission of party
Functions of court and jury

Reserved

ARTICLE XI
MISCELLANEOUS RULES

Applicability of rules
Reserved
Title

February 2002
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CHAPTER 6
RULES OF APPELLATE PROCEDURE

DIVISION I
APPEALS IN CIVIL CASES
Rule 6.1 From final judgment
Rule 6.2 From interlocutory orders
Rule 6.3 Amount in controversy
Rule 6.4 Scope of review
Rule 6.5 Time for appeal
Rule 6.6 How taken
Rule 6.7 Supersedeas bond
Rule 6.8 Bond—hearing on sufficiency
Rule 6.9 Judgment on bond
Rule 6.10 Record on appeal
Rule 6.11 Transmission of record
Rule 6.12 Docketing appeal
Rule 6.13 Filing and service of briefs and amendments
Rule 6.14 Briefs
Rule 6.15 Appendix to briefs
Rule 6.16 Form of briefs, appendix, and other papers
Rule 6.17 Cases involving expedited times for filings
Rule 6.18 Brief of amicus curiae
Rule 6.19 Failure to prosecute and penalty
Rule 6.20 Shortening or enlarging time
Rule 6.21 Oral argument; submission
Rule 6.22 Writs, motions, orders
Rule 6.23 Motions to dismiss or affirm
Rule 6.24 Affirmed or enforced without opinion
Rule 6.25 Quarterly publication
Rule 6.26 Remands
Rule 6.27 Petition for rehearing in supreme court
Rule 6.28 Petition for rehearing in court of appeals
Rule 6.29 Costs
Rule 6.30 Procedendo
Rule 6.31 Filing and service
Rule 6.32 Attorneys and guardians ad litem
Rule 6.33 Frivolous appeals; withdrawal of counsel
Rule 6.34 Confidential papers
Rule 6.35 Filing fees
Rules 6.36 to 6.100 Reserved
DIVISION II
APPEALS IN CRIMINAL CASES
Rule 6.101 Perfecting appeal
Rule 6.102 Procedure
Rule 6.103 Docketing criminal appeals
Rule 6.104 Frivolous appeals; withdrawal of counsel
Rule 6.105 Appeals from conviction and sentence on a plea of guilty or from sentence only
Rule 6.106 Appeals from forfeiture actions

Rules 6.107 to 6.150 Reserved
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DIVISION III
APPEALS IN TERMINATION CASES

Rule 6.151 Petition on appeal
Rule 6.152 Response
Rule 6.153 Docketing, record for review and transmission of record
Rule 6.154 Ruling
Rules 6.155 to 6.200 Reserved

DIVISION IV

DISCRETIONARY REVIEW

Rule 6.201 Application
Rule 6.202 Resistance; ruling
Rule 6.203 Procedure; docketing
Rules 6.204 to 6.300 Reserved

DIVISION V

ORIGINAL CERTIORARI PROCEEDINGS

Rule 6.301 Petition for writ of certiorari
Rule 6.302 Resistance; ruling
Rule 6.303 Original certiorari procedure
Rule 6.304 Form of review

Rules 6.305 to 6.400 Reserved

DIVISION VI
TRANSFER AND FURTHER REVIEW
Rule 6.401 Transfer of cases to court of appeals
Rule 6.402 Application for further review
Rules 6.403 to 6.450 Reserved
DIVISION VII
CERTIFICATION OF QUESTIONS OF LAW
Rule 6.451 Procedure for certification of question of law
Rule 6.452 Contents of certification order
Rule 6.453 Docketing
Rule 6.454 Briefs
Rule 6.455 Appendix
Rule 6.456 Record
Rule 6.457 Submission and oral argument
Rule 6.458 Opinion and rehearing
Rule 6.459 Costs and fees
Rule 6.460 State as amicus curiae
Rule 6.461 Changes in rules
Rules 6.462 to 6.500 Reserved
DIVISION VIII
OTHER PROCEEDINGS
Rule 6.501 Procedure in other proceedings
Rule 6.502 Procedure in abortion notification appeals

Rules 6.503 to 6.600 Reserved



February 2002

Rule 6.601
Rules 6.602 to 6.700

Rule 6.701

Rules 6.702 to 6.750

Rule 6.751

APPELLATE PROCEDURE Ch 6, p.iii
DIVISION IX
AMENDMENTS TO RULES
Amendments
Reserved
DIVISION X

APPELLATE PROCEDURE TIMETABLES

Appellate procedure timetables

Table 1:
Table 2:
Table 3:
Reserved

Forms

Form 1:
Form 2:
Form 3:

Form 4:

Form 5:
Form 6:

Pre-Docketing Procedure
Post-Docketing Procedure
Chapter 232 Termination Cases

DIVISION XI
FORMS

Combined Certificate
Supplemental Certificate

Notice of Appeal (Cross-Appeal) from Termination or Dismissal Entered
Pursuant to Iowa Code Section 232.117

Petition on Appeal (Cross-Appeal) from Termination or Dismissal Entered
Pursuant to Iowa Code Section 232.117

Response to Petition on Appeal (Cross-Appeal)
Counsel’s Certification of Diligent Search
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Rule 7.1

Rule 7.2

Rule 7.3

Rule 7.4

Rule 7.5

Rule 7.6

Rule 7.7

Rules 7.8 to 7.10
Rule 7.11

PROBATE PROCE-
DURE

CHAPTER 7

RULES OF PROBATE PROCEDURE

Effective removal order — turnover

Fees in probate

District court rules in probate

Report of referee

Referees in probate

Reports of delinquent inventories or reports
Interlocutory report

Reserved

Forms

Form 1:
Form 2:
Form 3:
Form 4:
Form 5:

Report of Referee

Initial/Annual/Final Report of Guardian and Order
Initial Report of Conservator and Inventory
Annual Report of Conservator

Final Report of Conservator

Ch7,pi
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CHAPTER 8
RULES OF JUVENILE PROCEDURE

DISCOVERY AND NOTICE OF DEFENSES

Rule 8.1 Scope of discovery
Rule 8.2 Delinquency proceedings
Rule 8.3 Child in need of assistance and termination proceedings
MOTION PRACTICE
Rule 8.4 General rule
Rule 8.5 Motions for continuance in all proceedings
PRETRIAL CONFERENCES
Rule 8.6 Pretrial conferences discretionary
SPEEDY HEARING
Rule 8.7 General rule
Rule 8.8 Delinquency
Rule 8.9 Motion to waive jurisdiction
Rule 8.10 Hearings regarding waiver
Rule 8.11 Child in need of assistance adjudicatory hearings
Rule 8.12 Temporary removal hearings

DELINQUENCY PROCEEDINGS

Rule 8.13 Corroboration of accomplice or solicited person

Rule 8.14 Suppression of evidence

Rule 8.15 Multiple juvenile defendants

Rule 8.16 Evidence at detention, shelter care, and waiver hearings

Rule 8.17 Venue in delinquency cases where child has been placed in another judicial district
CINA PROCEEDINGS

Rule 8.18 Child abuse reports

Rule 8.19 Admissibility of evidence at temporary removal hearings, hearings for removal of

sexual offenders and physical abusers from the residence, and examination hearings

TERMINATION PROCEEDINGS

Rule 8.20 Motions to vacate an order for termination of parental rights
Rule 8.21 Termination of parental rights, informational notice regarding appeal

PROCEDURE FOR JUDICIAL WAIVER OF PARENTAL NOTIFICATION

Rule 8.22 General principles

Rule 8.23 Petition for waiver

Rule 8.24 Appointment of counsel

Rule 8.25 Appointment of guardian ad litem
Rule 8.26 Advisory notice to minor

Rule 8.27 Scheduling

Rule 8.28 Notice of hearing

Rule 8.29 Burden of proof and standard of evidence
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Rule 8.30
Rule 8.31
Rule 8.32
Rule 8.33

Rule 8.34

JUVENILE PROCEDURE May 2002

Record required

Order granting or denying petition
Confidentiality of documents and hearings
Juvenile Procedure Forms — General

Form 1:
Form 2:

Form 3:

Form 4:

Petition for Family in Need of Assistance

Order Setting Hearing, Appointing Counsel and Giving Notice (Family in Need
of Assistance)

Application for Appointment of Counsel and Financial Statement (Juvenile
Proceedings)

Order on Application for Appointment of Counsel and Financial Statement
(Juvenile Proceedings)

Juvenile Procedure Forms — Judicial Waiver of Parental Notification

Form 1:
Form 2:

Form 3:
Form 4:
Form 5:
Form 6:

Form 7:
Form 8:
Form 9:

Petition for Waiver of Parental Notification of Minor’s Abortion
Declaration of Minor who has Filed Pseudonymous Petition to Waive Parental
Notification

Order Appointing Counsel for a Minor

Order Appointing a Guardian Ad Litem for a Minor

Advisory Notice to Minor

Order Setting Hearing on Petition for Waiver of Parental Notification of
Minor’s Abortion

Findings of Fact, Conclusions of Law and Order

Certification that Waiver of Parental Notification is Deemed Authorized
Notice of Appeal
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CHAPTER 9

CHILD SUPPORT GUIDELINES
Rule 9.1 Guidelines adopted
Rule 9.2 Charts
Rule 9.3 Purpose
Rule 9.4 Guidelines — rebuttable presumption
Rule 9.5 Net monthly income
Rule 9.6 Qualified additional dependent deduction
Rule 9.7 Deduction amount and use
Rule 9.8 Child support guidelines worksheet
Rule 9.9 Variance from guidelines
Rule 9.10 Medical support order
Rule 9.11 Stipulation for child and medical support — court review
Rule 9.12 Child Support Guidelines
Rule 9.13 Child Support Guidelines Worksheets

Form 1: Child Support Guidelines Worksheet
Form 2: Child Support Guidelines Worksheet
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CHAPTER 10
GUIDELINES FOR THE FORFEITURE AND RESTORATION OF A
BOND POSTED PURSUANT TO IOWA CODE SECTION 598.21(8A)

Rule 10.1 Cash bond
Rule 10.2 Return of bond
Rule 10.3 Hearing

Rule 10.4 Forfeiture of bond



February 2002 LAWYER MEDIATORS IN FAMILY DIS-
PUTES

CHAPTER 11
RULES GOVERNING STANDARDS OF PRACTICE FOR
LAWYER MEDIATORS IN FAMILY DISPUTES

Rule 11.1 Family mediation — definition

Rule 11.2 Pre-mediation orientation session

Rule 11.3 Disclosure limitations for mediators

Rule 11.4 Mediator — impartiality

Rule 11.5 Assuring full disclosure by participants

Rule 11.6 Termination of mediation

Rule 11.7 Mediator’s duty to advise participants to obtain legal advice

Rule 11.8 Mediator’s compliance with rules

Ch 11, p.i
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ILL
CHAPTER 12
RULES FOR INVOLUNTARY HOSPITALIZATION OF MENTALLY ILL PERSONS
Rule 12.1 Application — forms obtained from clerk
Rule 12.2 Termination of proceedings—insufficient grounds
Rule 12.3 Notice to respondent — requirements
Rule 12.4 Notice requirement — waiver
Rule 12.5 Hearings — continuance
Rule 12.6 Attorney conference with respondent — location — transportation
Rule 12.7 Service, other than personal
Rule 12.8 Return of service
Rule 12.9 Amendment of proof of service
Rule 12.10 Attorney evidence and argument — predetermination
Rule 12.11 Attorney evidence and argument — after confinement
Rule 12.12 Examination report to attorney
Rule 12.13 Physician’s report
Rule 12.14 Probable cause
Rule 12.15 Hearing — county location
Rule 12.16 Hearing — location at hospital or treatment facility
Rule 12.17 Respondent’s rights explained before hearing
Rule 12.18 Subpoenas
Rule 12.19 Presence at hearing — exceptions
Rule 12.20 Hearing — electronic recording
Rule 12.21 Transfer from county of confinement
Rule 12.22 Evaluation and treatment
Rule 12.23 Evaluation — time extension
Rule 12.24 Evaluation report
Rule 12.25 Reports issued by clerk
Rule 12.26 Clerk’s filing system
Rule 12.27 Emergency detention — magistrate’s approval
Rule 12.28 Emergency detention — medical officer absent from facility
Rule 12.29 Attorney appointed
Rule 12.30 Chemotherapy procedure
Rule 12.31 Outpatient treatment plan
Rules 12.32 to 12.35 Reserved
Rule 12.36 Forms for involuntary hospitalization of mentally ill persons
Form 1: Application Alleging Serious Mental Impairment Pursuant to Iowa Code

Section 229.6
Form 2: Affidavit in Support of Application Alleging Serious Mental Impairment
Pursuant to Iowa Code Section 229.6
Form 3: Notice to Respondent Pursuant to Iowa Code Section 229.7
Form 4: Order for Immediate Custody Pursuant to Iowa Code Section 229.11
Form 5: Order Appointing Attorney Pursuant to Iowa Code Section 229.8

Form 6: Application for Appointment of Counsel and Financial Statement

Form 7: Appointment of Physician Pursuant to Iowa Code Section 229.8

Form 8: Physician’s Report of Examination Pursuant to Iowa Code Section
229.10(2)

Form 9: Order for Continuance Pursuant to Iowa Code Section 229.10(4)

Form 10:  Stipulation Pursuant to Iowa Code Section 229.12 and Involuntary
Hospitalization Rule 12.19

Form 11:  Notice of Medication Pursuant to Jowa Code Section 229.12(1)

Form 12:  Discharge and Termination of Proceeding Pursuant to Iowa Code Section
229.12

Form 13:  Findings of Fact Pursuant to lowa Code Section 229.13



Ch 12, p.ii INVOLUNTARY HOSPITALIZATION - MENTALLY February 2002

ILL

Form 14:

Form 15:
Form 16:

Form 17:
Form 18:

Form 19:

Form 20:

Form 21:

Form 22:

Form 23:
Form 24:
Form 25:

Form 26:
Form 27:
Form 28:
Form 29:

Form 30:

Form 31:

Form 32:
Form 33:

Notice of Termination of Proceedings Pursuant to Iowa Code Section
229.21

Notice of Order Pursuant to Iowa Code Section 229.21

Application for Order for Extension of Time for Psychiatric Evaluation
Pursuant to Iowa Code Section 229.13

Order Re: Extension of Time Pursuant to Iowa Code Section 229.13
Chief Medical Officer’s Report of Psychiatric Evaluation Pursuant to Iowa
Code Section 229.14

Chief Medical Officer’s Periodic Report Pursuant to Iowa Code Section
229.15(1)

Chief Medical Officer’s Periodic Report Pursuant to Iowa Code Section
229.15(2)

Periodic Report Pursuant to Iowa Code Section 229.15(3) (Alternate
Placement)

Notice of Chief Medical Officer’s Report or Application Pursuant to Iowa
Code Section 229.13

Order After Evaluation Pursuant to Iowa Code Section 229.14

Notice of Appeal From the Findings of the Judicial Hospitalization Referee
Attorney’s Report and Request for Withdrawal Pursuant to Iowa Code
Section 229.19

Claim for Attorney or Physician’s Fees Order and Certificate

Order of Detention Pursuant to Jowa Code Section 229.22(2)

Magistrate’s Report Pursuant to Iowa Code Section 229.22(2)(a)
Emergency Hospitalization Order Pursuant to Iowa Code Section 229.22,
Subsections (3) and (4)

Quarterly Report of Patient Advocate Pursuant to Iowa Code Section
229.19(6)

Notice to Patient of Name of Advocate Pursuant to Iowa Code Section
229.19

Notice to Respondent Pursuant to Iowa Code Section 229.14(3)
Hospitalization Order Pursuant to Iowa Code Section 229.14(3)
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CHAPTER 13
RULES FOR INVOLUNTARY COMMITMENT OR TREATMENT
OF CHRONIC SUBSTANCE ABUSERS

Rule 13.1 Application — forms obtained from clerk

Rule 13.2 Termination of proceedings — insufficient grounds
Rule 13.3 Notice to respondent — requirements

Rule 13.4 Notice requirement — waiver

Rule 13.5 Hearings — continuance

Rule 13.6 Attorney conference with respondent — location — transportation
Rule 13.7 Service, other than personal

Rule 13.8 Return of service

Rule 13.9 Amendment of proof of service

Rule 13.10 Attorney evidence and argument — predetermination
Rule 13.11 Attorney evidence and argument — after confinement
Rule 13.12 Examination report to attorney

Rule 13.13 Physician’s report

Rule 13.14 Probable cause to injure

Rule 13.15 Hearing — county location

Rule 13.16 Hearing — location at hospital or treatment facility
Rule 13.17 Respondent’s rights explained before hearing

Rule 13.18 Subpoenas

Rule 13.19 Presence at hearing — exceptions

Rule 13.20 Hearing — electronic recording

Rule 13.21 Transfer from county of confinement

Rule 13.22 Evaluation and treatment

Rule 13.23 Evaluation — time extension

Rule 13.24 Evaluation report

Rule 13.25 Reports issued by clerk

Rule 13.26 Clerk’s filing system

Rule 13.27 Emergency detention — magistrate’s approval

Rule 13.28 Emergency detention — medical officer absent from facility
Rule 13.29 Attorney appointed

Rule 13.30 Chemotherapy procedure

Rules 13.31 to 13.34 Reserved

Rule 13.35 Forms for Involuntary Commitment or Treatment of Chronic Substance Abusers

Form 1: Application Alleging Chronic Substance Abuse Pursuant to Iowa Code

Section 125.75

Form 2: Affidavit in Support of Application Alleging Chronic Substance Abuse
Pursuant to Iowa Code Section 125.75

Form 3: Notice to Respondent Pursuant to Iowa Code Section 125.77

Form 4: Order for Immediate Custody Pursuant to Iowa Code Section 125.81

Form 5: Application for Appointment of Respondent’s Counsel and Financial
Statement

Form 6: Order Appointing Respondent’s Attorney Pursuant to Jowa Code Section
125.78

Form 7: Application for Appointment of Applicant’s Counsel and Financial
Statement Pursuant to Jowa Code Section 125.76

Form 8: Order Appointing Applicant’s Attorney Pursuant to Iowa Code Section
125.78(2)

Form 9: Appointment of Physician Pursuant to Iowa Code Section 125.78

Form 10:  Physician’s Report of Examination Pursuant to Iowa Code Section 125.80

Form 11:  Order for Continuance Pursuant to Iowa Code Section 125.80(4)

Form 12:  Stipulation Pursuant to Iowa Code Section 125.82 and Rule 13.19

Form 13:  Notice of Medication Pursuant to Iowa Code Section 125.82(1)
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Form 14:

Form 15:
Form 16:

Form 17:
Form 18:

Form 19:
Form 20:
Form 21:

Form 22:
Form 23:

Form 24:

Form 25:
Form 26:
Form 27:
Form 28:
Form 29:

CHRONIC SUBSTANCE ABUSERS February 2002

Discharge and Termination of Proceedings Pursuant to Iowa Code Section
125.82(4)

Findings of Fact and Order Pursuant to Iowa Code Section 125.83
Application for Order for Extension of Time for Evaluation Pursuant to
Iowa Code Section 125.83

Order for Extension of Time Pursuant to Iowa Code Section 125.83
Report of the Chief Medical Officer’s Substance Abuse Evaluation
Pursuant to Iowa Code Section 125.84

Periodic Report Pursuant to Iowa Code Section 125.86(1)

Periodic Report Pursuant to Iowa Code Section 125.86(2)

Notice of Facility Administrator’s Request for Extension of Time Pursuant
to Iowa Code Section 125.83

Order After Evaluation Pursuant to Iowa Code Section 125.84

Report of Respondent’s Discharge Pursuant to Iowa Code Section
125.85(4)

Order Confirming Respondent’s Discharge and Terminating Proceedings
Pursuant to Jowa Code Section 125.85(4)

Notice of Appeal From the Findings of the Judicial Hospitalization Referee
Claim, Order and Certificate for Attorney or Physician’s Fees
Authorization of Detention Pursuant to Iowa Code Section 125.91(2)
Magistrate’s Report Pursuant to Iowa Code Section 125.91(2)(b)
Magistrate’s Order of Detention Pursuant to Iowa Code Section 125.91(3)
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Rule 14.1
Rule 14.2
Rule 14.3

INTERPRETERS FOR HEARING-IMPAIRED

CHAPTER 14
RULES ON THE QUALIFICATIONS AND COMPENSATION
OF INTERPRETERS FOR HEARING[[IMPAIRED PERSONS

Appointment and qualifications of interpreters
Compensation-appointment of more than one interpreter
Claim for compensation

Ch 14, p.i
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CHAPTER 1
RULES OF CIVIL PROCEDURE
DIVISION I Rule 1.204 Foreign corporations. Foreign corpora-
OPERATION OF RULES tions may sue and be sued in their corporate name, except

Rule 1.101 Applicability; statutes affected. The rules
in this chapter shall govern the practice and procedure in
all courts of the state, except where they expressly pro-
vide otherwise or statutes not affected hereby provide
different procedure in particular courts or cases. [Report
1943; November 9, 2001, effective February 15, 2002]

Rules 1.102 to 1.200 Reserved.

DIVISION II
ACTIONS, JOINDER OF ACTIONS AND PARTIES

A. PARTIES GENERALLY; CAPACITY

Rule 1.201 Real party ininterest. Every action mustbe
prosecuted in the name of the real party ininterest. Butan
executor,administrator, conservator, guardian, trustee of
an expresstrust, ora party with whom or in whose name a
contractis made for another’sbenefit, ora party specially
authorized by statute may sue in that person’s own name
without joining the party for whose benefit the action is
prosecuted. No action shall be dismissed on the ground
thatitisnot prosecuted in the name of the real party inin-
terest until a reasonable time has been allowed after ob-
jection for ratification of commencement of the action
by, or joinder or substitution of, the real party in interest;
and such ratification, joinder, or substitution shall have
the same effect as if the action had been commenced in
the name of the real party ininterest. [Report 1943; Octo-
ber 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]

Rule 1.202 Public bond. When a bond or other instru-
ment given to the state, county, school or other municipal
corporation, orto any officer or person, isintended for the
security of the public generally, or of particular individu-
als, action may be brought thereon, in the name of any
person intended to be thus secured, who has sustained an
injury in consequence of a breach thereof, except when
otherwise provided. [Report 1943; November 9, 2001,
effective February 15, 2002]

Rule 1.203 Partnerships. Actions may be brought by or
against partnerships as such; or, where permitted by law,
against any or all partners with or without joining the
firm. Judgment against a partnership may be enforced
against partnership property and that of any partner
served or appearing in the suit. A new action will lie on
the original cause against any partner not soserved or ap-
pearing. The court may order absent partners broughtin.
[Report 1943; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

as prohibited by statute. [Report 1943; November 9,
2001, effective February 15, 2002]

Rule 1.205 Assignees; exception. Incasesnotgoverned
by the uniform commercial code the assignment of a
thing in action shall be without prejudice to any defense,
counterclaim or claim matured or not, if matured when
pleaded, existing against the assignorin favorof the party
pleadingit. [Report 1943; amendment 1967; October31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.206 Injury or death of a minor. A parent, or the
parents, may sue for the expense and actual loss of ser-
vices, companionship and society resulting from injury
to or death of a minor child. [Report 1943; amendment
1973; November 9, 2001, effective February 15, 2002]

Rule 1.207 Actions by and against state. The state may
sue inthe same way asan individual. No security shall be
required of it. [Report 1943; amendment 1974; Novem-
ber 9, 2001, effective February 15, 2002]

Rule 1.208 Married persons. A married person may
sue or be sued without joining the person’s spouse. If
bothare sued, each may defend; andif one fails todefend,
the other may defend forboth. [Report 1943; October31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.209 Desertion of family. When a husband or
wife deserts the family, the other may prosecute or de-
fend any action which either might have prosecuted or
defended, and shall have the same powers and rights
therein as either might have had. [Report 1943; October
31,1997, effective January 24, 1998; November 9, 2001,
effective February 15, 2002]

Rule 1.210 Minors; incompetents. An action of a mi-
nor or any person adjudged incompetent shall be brought
by the person’s conservator if there isone or, if not, by the
person’s guardian if there is one; otherwise the minor
may sue by a next friend, and the incompetent by a con-
servator or guardian appointed by the court for that pur-
pose. If it is in the person’s best interest, the court may
dismiss such action or substitute another conservator,
guardian or next friend. [Report 1943; October 31,1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.211 Defense by incompetent, prisoner, etc. No
judgment without a defense shall be entered against a
party thenaminor, orconfinedina penitentiary, reforma-
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tory or any state hospital for the mentally ill, or one ad-
judged incompetent, or whose physician certifies to the
court that the party appears to be mentally incapable of
conducting a defense. Such defense shall be by guardian
ad litem; but the conservator (and if there is no conserva-
tor, the guardian) of a ward or the attorney appearing fora
competent party may defend unless the proceeding was
brought by or on behalf of such fiduciary or unless the
court supersedes such fiduciary by a guardian ad litem
appointed in the ward’sinterest. [Report 1943; amended
by 58GA, ch 152, §199; October 31, 1997, effective Jan-
uary 24,1998; November9, 2001, effective February 15,
2002]

Rule 1.212 Guardian ad litem. If a party served with
original notice appears to be subject to rule 1.211, the
court may appoint a guardian ad litem for the party, or
substitute another, in the ward’sinterest. Applicationfor
such appointment or substitution may be by the ward, if
competent, oraminorover 14 years old; otherwise by the
party’s conservator or guardian or, if none, by any friend
or any party to the action. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rules 1.213 to 1.220 Reserved.

B. SUBSTITUTION OF PARTIES

Rule 1.221 Substitution at death; limitation. Any sub-
stitution of legal representatives or successors in interest
ofadeceasedparty, permitted by statute, must be ordered
within two years after the death of the original party. If
the decedent’s right survives entirely to those already
parties, the action shall continue among the surviving
parties without substitution. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.222 Transfer of interest. Transfer of an interest
inapendingaction shall not abate it, but may be the occa-
sion for bringing in new parties. [Report 1943; Novem-
ber 9, 2001, effective February 15, 2002]

Rule 1.223 Incapacity pending action. If, during pen-
dency of an action, a party is adjudged incompetent or
confined in any state hospital for the mentally ill or if the
party’s physician certifies to the court that the party ap-
pears to be mentally incapable of acting in the party’s
ownbehalf, the conservator or guardian shallbe joined or
if there isnone, the court shall appoint a guardian adlitem
for the party. [Report 1943; amended by 58GA, ch 152,
§200; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.224 Nonabatement in case of guardianship.
When a conservatorship or guardianship ceases for any
reason, any action or proceeding then pending shall not
abate. The conservator’s or guardian’s successor, the
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former ward, or the personal representative of the ward’s
estate shall be substituted or joined as a party. If no ap-
plication is made for substitution, the court on its own
motion may appoint a personal representative to repre-
sentthe deceased party in the action. [Report 1943; Octo-
ber 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]

Rule 1.225 Majority of minor. A minor party who at-
tains legal majority shall continue as a party in that per-
son’s own right. [Report 1943; October 31, 1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule1.226 Officers; representatives. When any public
official or other person in a representative capacity
ceases to be such while a party to a suit, the court may or-
der that party’s successor brought in and substituted.
[Report 1943; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.227 Notice to substituted party. The order for
substitution shall fix the time for the substituted party to
appear, and the notice to be given. In case of substitution
of alegal representative of a deceased party, notice shall
be given in the same manner as an original notice. [Re-
port 1943; October 31, 1997, effective January 24, 1998;
November 9, 2001, effective February 15, 2002]

Rules 1.228 to 1.230 Reserved.

C. JOINDER; MISJOINDER AND NONJOINDER

Rule 1.231 Actions joined. A single plaintiff may join
in the same petition as many causes of action, legal oreq-
uitable, independent or alternative, as there are againsta
single defendant. [Report 1943; October31, 1997, effec-
tive January 24, 1998; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 1.232 Multiple plaintiffs. Any number of persons
who claim any relief, jointly, severally or alternatively,
arising out of or respecting the same transaction, occur-
rence or series of transactions or occurrences, may joinas
plaintiffs in a single action, when it presents or involves
any question of law or fact common to all of them. They
may join any causes of action, legal or equitable, inde-
pendent or alternative, held by any one or more of them
which arise out of such transaction, occurrence or series,
and which present or involve any common question of
law or fact. [Report 1943; November 9, 2001, effective
February 15, 2002]

Rule 1.233 Permissive joinder of defendants. Any
number of defendants may be joined in one action which
asserts against them, jointly, severally or in the alterna-
tive, any right to relief in respect of, or arising out of the
same transaction, occurrence, or series of transactions or
occurrences, when any question of law or fact common to
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all of them is presented or involved. [Report 1943; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.234 Necessary parties; joinder.

1.234(1) Remedy for nonjoinder as plaintiff. Except
asprovided in thisrule, all persons having a joint interest
in any action shall be joined on the same side, but such
persons failing to join as plaintiffs may be made defen-
dants. This rule does not apply to class actions under
rules 1.261 to 1.279, nor affect the options permitted by
Iowa Code sections 613.1 and 613.2.

1.234(2) Definition of indispensable party. A party
is indispensable if the party’s interest is not severable,
and the party’s absence will prevent the court from ren-
dering any judgment between the parties before it; or if
notwithstanding the party’s absence the party’s interest
would necessarily be inequitably affected by ajudgment
rendered between those before the court.

1.234(3) Indispensable party not before court. If an
indispensable party is not before the court, it shall order
the party brought in. When persons are not before the
court who, although not indispensable, ought to be par-
ties if complete reliefis to be accorded between those al-
ready parties, and when necessary jurisdiction can be
obtained by service of original notice in any manner pro-
vided by the rules in this chapter or by statute, the court
shall order their names added as parties and original no-
tice served upon them. If such jurisdiction cannot be had
except by their consent or voluntary appearance, the
court may proceed with the hearing and determination of
the cause, but the judgment rendered therein shall not af-
fect their rights or liabilities. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.235 Parties partly interested. A party need not
be interested in obtaining or defending against all the re-
liefdemanded. Judgment may be givenrespecting one or
more partiesaccordingtotheirrespectiverightsorliabili-
ties. [Report 1943; November 9, 2001, effective Febru-
ary 15, 2002]

Rule 1.236 Remedy for misjoinder.

1.236(1) Parties. Misjoinder of parties is no ground
for dismissal of the action, but parties may be dropped, or
aligned according to their true interests in the action, by
order of the court on its own motion or that of any party at
any stage of the action, on such terms as are just; or any
claim against a party improperly joined may be severed

and proceeded with separately.

COMMENT: Rule 1.236(1) is very similar to Fed. R. Civ. P.
21. While neither rule provides expressly for realignment of parties,
and no case law exists in Iowa on the authority of a court to realign
parties, federal courts have interpreted Fed. R. Civ. P. 21 to allow re-
alignment of parties according to their true interests. See First Na[]
tional Bank of Shawnee Mission v. Roland Park State Bank, 357 F.
Supp. 708, 711 (D. Kan. 1973); Wright, Miller & Kain, Federal
Practice and Procedure, Civil 2d, § 1683, at 448 (1986); 3A Moore’s
Federal Practice, 121.02, at 21-23 (1993).

1.236(2) Actions. The only remedy for improper
joinder of actions shall be by motion. Onsuch motion the
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court shall either order the causes docketed separately or
strike those causes which should be stricken, always re-
taining at least one cause docketed in the original case.
Beforerulingonsuch motion, the party whose pleadingis
attacked may withdraw any of the causes claimed to be
misjoined. [Report 1943; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.237 Dependent remedies joined. An action
heretofore cognizable only after another has been prose-
cuted to conclusion may be joined with the latter; and the
courtshall grant reliefaccording to the substantive rights
of the parties. But there shall be no joinder of an action
against an indemnitor or insurer with one against the in-
demnified party, unless a statute so provides. [Report
1943; November 9, 2001, effective February 15, 2002]

Rules 1.238 to 1.240 Reserved.

D. COUNTERCLAIMS AND CROSS-CLAIMS

Rule 1.241 Compulsory counterclaims. A pleading
must contain a counterclaim for every claim then ma-
tured, and not the subject of a pending action, held by the
pleader against any opposing party and arising out of the
transaction or occurrence that is the basis of such oppos-
ing party’s claim, unless its adjudication would require
the presence of indispensable parties of whom jurisdic-
tion cannot be acquired. A final judgment on the merits
shall bar such a counterclaim, although notpleaded. [Re-
port 1943; October 31, 1997, effective January 24, 1998;
November 9, 2001, effective February 15, 2002]

Rule 1.242 Permissive counterclaims. Unless prohib-
ited by rule or statute, a party may counterclaim against
an opposing party on any claim held by the party when
the action was originally commenced and matured when
pleaded. [Report1943; October31,1997, effective Janu-
ary 24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.243 Joinder of counterclaims. A party pleading
acounterclaim shall have the same right tojoin more than
one claim as a plaintiff is granted under rules 1.231 and
1.232. [Report 1943; October 31, 1997, effective Janu-
ary 24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.244 Counterclaim not limited. A counterclaim
may, but need not, diminish or defeat recovery soughtby
the opposing party. It may claim relief in excess of, or
different from, that sought in the opponent’s pleadings.
[Report 1943; November 9, 2001, effective February 15,
2002]
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Rule 1.245 Cross[]claim against coparty. A pleading
may state as a cross-claim any claim by one party against
a coparty arising out of the transaction or occurrence that
is the subject matter either of the original action or a
counterclaimthereinorrelating to any property thatisthe
subject matter of the original action. Such cross-claim
may include a claim that the party against whom it is as-
serted is or may be liable to the cross-claimant for all or
part of a claim asserted in the action against the cross-
claimant. [Report 1943; amendment 1973; amendment
1976; November 9, 2001, effective February 15, 2002]

Rule 1.246 Third[Jparty practice.

1.246(1) When defendant may bring in third party.
At any time after commencement of the action a defend-
ing party, as a third-party plaintiff, may file a cross-
petition and cause an original notice to be served upon a
person not a party to the action who is or may be liable for
all or part of the plaintiff’s claim. The third-party plain-
tiff need not obtain leave to file the cross-petition if it is
filed not later than ten days after the filing of the original
answer. Otherwise leave may be obtained by motion
upon notice to all parties to the action.

The third-party defendant shall assert defenses to the
third-party plaintiff’s claim as provided inrule 1.441 and
counterclaims against the third-party plaintiff as pro-
vided in rule 1.241 and cross-claims against other third-
party defendants as provided in rule 1.245.

The third-party defendant may assertagainsttheplain-
tiff any defenses which the third-party plaintiff has to the
plaintiff’s claim. The third-party defendant may also as-
sertany claim against the plaintiffarising outof the trans-
action or occurrence that is the subject matter of the
plaintiff’s claim against the third-party plaintiff, and the
plaintiff shall assert defenses as provided in rule 1.441
and counterclaims under rule 1.241.

The plaintiff may assert any claim against the third-
party defendant arising out of the transaction or occur-
rence that is the subject matter of the plaintiff’s claim
against the third-party plaintiff, and the third-party de-
fendant thereupon shall assert defenses as provided in
rule 1.441, counterclaims as provided in rule 1.241, and
cross-claims as provided in rule 1.245. Any party may
move tostrike the third-party claim or forits severance or
for separate trial. A third-party defendant may proceed
under this rule against any person not a party to the action
whois or may be liable for all or part of the claim made in
the action against the third-party defendant.

1.246(2) When plaintiff may bring in third party.
When a counterclaim is asserted against a plaintiff, that
plaintiff may cause a third party to be brought in under
circumstances which under this rule would entitle a de-
fendant to do so. [Report 1943; amendment 1973;
amended by 65GA, ch 315, §1; May 27, 1987, effective
August 3, 1987; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]
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Rules 1.247 to 1.250 Reserved.

E. INTERPLEADER

Rule 1.251 Right of interpleader. A person who is or
may be exposed to multiple liability or vexatious litiga-
tion because of several claims against the person for the
same thing, may bring an equitable action of interpleader
against all such claimants. Their claims or titles need not
have a common origin, nor be identical, and may be ad-
verse to, or independent of each other. Such person may
dispute liability, wholly or in part. [Report 1943; Octo-
ber 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]

Rule 1.252 By defendants. A defendant to an action ex-
posed to similar liability or litigation may obtain inter-
pleader by counterclaim or cross-petition. Any claimant
not already before the court may be brought in to main-
tain or relinquish that claim to the subject of the action,
and on default after due service, the court may decree
such claim barred. [Report 1943; October 31, 1997, ef-
fective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.253 Deposit; discharge. If a party initiating in-
terpleader admits liability for, or nonownership of, any
property or amount involved, the court may order it de-
posited in court or otherwise preserved or secured by
bond. After suchdeposit the court, on hearing all parties,
may absolve the depositor from obligationto such parties
as to the property or amount deposited, before determin-
ing the rights of the adverse claimants. [Report 1943;
November 9, 2001, effective February 15, 2002]

Rule 1.254 Substitution of claimant. If a defendant
seeks an interpleader involving a third person, the latter
may appear and be substituted for the original defendant,
who may then be discharged upon complying with rule
1.253. [Report 1943; October 31, 1997, effective Janu-
ary 24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.255 Injunction. After petition and returns of the
original notices are filed in an interpleader, the court may
enjoin all parties before it from beginning or prosecuting
any other suit as to the subject of the interpleader until its
further order. [Report 1943; November 9, 2001, effec-
tive February 15, 2002]

Rule 1.256 Costs. Costs may be taxed against the unsuc-
cessful claimant in favor of the successful claimant and
the party initiating the interpleader. [Report 1943; No-
vember 9, 2001, effective February 15, 2002]
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Rule 1.257 Sheriff or officer; creditor. When a sheriff
orotherofficeris sued for taking personal property under
awrit, or for the property so taken, such writ may be filed
with the court, with an attached affidavit from the sheriff
or other officer that the property involved was taken un-
der the writ. The plaintiff shall then join the attaching or
execution creditor as a defendant, or such creditor may
joinonapplication. Any judgment againstthe officerand
creditor shall provide that the creditor’s property be first
exhausted to satisfy the judgment. [Report 1943; Octo-
ber 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]

Rules 1.258 to 1.260 Reserved.

F. CLASS ACTIONS

Rule 1.261 Commencement of a class action. One or
more members of a class may sue or be sued as represen-
tative partiesonbehalfofallina classactionif both of the
following occur:

1.261(1) The class is so numerous or so constituted
that joinder of all members, whether or not otherwise re-
quired or permitted, is impracticable.

1.261(2) There is a question of law or fact common
to the class. [Report 1980; November 9, 2001, effective
February 15, 2002]

Rule 1.262 Certification of class action.

1.262(1) Unless deferred by the court, as soon as
practicable after the commencement of a class action the
court shall hold a hearing and determine whether or not
the action is to be maintained as a class action and by or-
der certify or refuse to certify it as a class action.

1.262(2) The court may certify an action as a class
action if it finds all of the following:

a. The requirements of rule 1.261 have been satis-
fied.

b. Aclassactionshould be permitted for the fair and
efficient adjudication of the controversy.

c. The representative parties fairly and adequately
will protect the interests of the class.

1.262(3) If appropriate, the court may do any of the
following:

a. Certifyanactionasa classaction withrespecttoa
particular claim or issue.

b. Certify an action as a class action to obtain one or
more formsofrelief, equitable, declaratory, ormonetary.

c. Divide a class into subclasses and treat each sub-
classasaclass. [Report 1980; November 9, 2001, effec-
tive February 15, 2002]

Rule 1.263 Criteria considered.

1.263(1) In determining whether the class action
should be permitted for the fairand efficient adjudication
of the controversy, as appropriately limited under rule
1.262(3), the court shall consider and give appropriate
weight to the following and other relevant factors:
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a. Whetherajoint or common interest exists among
members of the class.

b. Whether the prosecution of separate actions by or
against individual members of the class would create a
risk of inconsistent or varying adjudications with respect
to individual members of the class that would establish
incompatible standards of conduct for a party opposing
the class.

¢.  Whether adjudications with respect to individual
members of the class as a practical matter would be dis-
positive of the interests of other members not parties to
the adjudication or substantially impair or impede their
ability to protect their interests.

d.  Whether a party opposing the class has acted or
refused to act on grounds generally applicable to the
class, thereby making final injunctive relief or corre-
sponding declaratory relief appropriate with respect to
the class as a whole.

e. Whether common questions of law or fact pre-
dominate over any questions affecting only individual
members.

f- Whether other means of adjudicating the claims
and defenses are impracticable or inefficient.

g Whetheraclassactionoffersthe mostappropriate
means of adjudicating the claims and defenses.

h.  Whether members who are not representative
parties have a substantial interest in individually control-
ling the prosecution or defense of separate actions.

i.  Whethertheclassactioninvolvesaclaimthatisor
has been the subject of a class action, a government ac-
tion, or other proceeding.

j- Whether itis desirable to bring the class actionin
another forum.

k. Whether management of the class action poses
unusual difficulties.

[ Whetherany conflictof lawsissuesinvolved pose
unusual difficulties.

m. Whether the claims of individual class members
are insufficient in the amounts or interests involved, in
view of the complexities of the issues and the expenses of
the litigation, to afford significant relief to the members
of the class.

1.263(2) Indeterminingunder rule 1.262(2) that the
representative parties fairly and adequately will protect
the interests of the class, the court must find all of the fol-
lowing:

a. Theattorney fortherepresentative partieswillad-
equately represent the interests of the class.

b. The representative parties do not have a conflict
of interest in the maintenance of the class action.

c. Therepresentative parties have or can acquire ad-
equate financial resources, considering rule 1.276, to en-
sure that the interests of the class will not be harmed.
[Report 1980; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.264 Order on certification.
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1.264(1) Theorderof certificationshall describe the
class and state the following:

a. The relief sought.

b. Whether the action is maintained with respect to
particular claims or issues.

c.  Whether subclasses have been created.

1.264(2) The order certifying or refusing to certify a
class action shall state the reasons for the court’s ruling
and its findings on the facts listed in rule 1.263(1).

1.264(3) Anorder certifying or refusing to certify an
action as a class action is appealable.

1.264(4) Refusal of certification does not terminate
the action, but does preclude it from being maintained as
a class action. [Report 1980; November 9, 2001, effec-
tive February 15, 2002]

Rule 1.265 Amendment of certification order.

1.265(1) The court may amend the certification or-
der at any time before entry of judgment on the merits.
The amendment may do the following:

a. Establish subclasses.

b.  Eliminate from the class any member who wasin-
cluded in the class as certified.

c. Provide for an adjudication limited to certain
claims or issues.

d. Change the relief sought.

e. Make any other appropriate change in the order.

1.265(2) If notice of certification has been given
pursuant to rule 1.266, the court may order notice of the
amendment of the certification order to be given in terms
and to any members of the class the court directs.

1.265(3) The reasons for the court’s ruling shall be
set forth in the amendment of the certification order.

1.265(4) An order amending the certification order
isappealable. Anorder denying the motion of amember
of a defendant class, not a representative party, to amend
the certification orderis appealableif the court certifiesit
for immediate appeal. [Report 1980; October 31, 1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.266 Notice of action.

1.266(1) Following certification the court, by order
after hearing, shall direct the giving of notice to the class.

1.266(2) The notice, based onthe certification order
and any amendment of the order, shall include all of the
following:

a. A general description of the action, including the
relief sought, and the names and addresses of the repre-
sentative parties.

b. A statement of the right of a member of the class
under rule 1.267 to be excluded from the action by filing
an election to be excluded, in the manner specified, by a
certain date.

c.  Adescription of possible financial consequences
on the class.

d. A general description of any counterclaim being
asserted by or against the class, including the relief
sought.
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e. Astatementthatthe judgment, whetherfavorable
or not, will bind all members of the class who are not ex-
cluded from the action.

f- Astatement that any member of the class may en-
ter an appearance either personally or through counsel.

g An address to which inquiries may be directed.

h.  Other information the court deems appropriate.

1.266(3) The order shall prescribe the manner of no-
tification to be used and specify the members of the class
tobe notified. Indetermining the manner and form of the
notice tobe given, the court shall consider the interests of
the class, the relief requested, the cost of notifying the
members of the class, and the possible prejudice to mem-
bers who do not receive notice.

1.266(4) Eachmemberofthe class, notarepresenta-
tive party, whose potential monetary recovery orliability
is estimated to exceed $100 shall be given personal or
mailed notice if that member’s identity and whereabouts
can be ascertained by the exercise of reasonable dili-
gence.

1.266(5) Formembers of the classnot given person-
al or mailed notice under rule 1.266(4), the court shall
provide, asaminimum, ameans of notice reasonably cal-
culated to apprise the members of the class of the penden-
cy of the action. Techniques calculated to ensure
effective communication of information concerning
commencement of the action shall be used. The tech-
niques may include personal or mailed notice, notifica-
tion by means of newspaper, television, radio, posting in
public or other places, and distribution through trade,
union, public interest, or other appropriate groups.

1.266(6) The plaintiff shall advance the expense of
notice under thisrule if there is no counterclaim asserted.
Ifacounterclaimisasserted the expense of notice shall be
allocated as the court orders in the interest of justice.

1.266(7) The court may order that steps be taken to
minimize the expense of notice. [Report 1980; October
31,1997, effective January 24, 1998; November 9,2001,
effective February 15, 2002]

Rule 1.267 Exclusion.

1.267(1) A member of a plaintiff class may elect to
be excluded from the action unless any of the following
occur:

a. The member is a representative party.

b. The certification order contains an affirmative
finding under rule 1.263(1)(a), (b), or (c).

¢. A counterclaim under rule 1.270 is pending
against the member or that member’s class or subclass.

1.267(2) Any member of a plaintiff class entitled to
be excluded under rule 1.267(1) who files an election to
beexcluded, inthe mannerand inthe timespecified inthe
notice, is excluded from and not bound by the judgment
in the class action.

1.267(3) The elections shall be made a part of the
record in the action.

1.267(4) A member of a defendant class may not
electtobe excluded. [Report 1980; October31, 1997, ef-
fective January 24, 1998; November 9, 2001, effective
February 15, 2002]
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Rule 1.268 Conduct of action.

1.268(1) The court on motion of a party or its own
motion may make or amend any appropriate order deal-
ing withthe conductof the action including, but notlimit-
ed to, any of the following:

a. Determining the course of proceedings or pre-
scribing measures to prevent undue repetition or com-
plication in the presentation of evidence or argument.

b. Requiring, for the protection of the members of
the class or otherwise for the fair conduct of the action,
that notice be given as the court directs, of the following:

(1) Any step in the action.

(2) The proposed extent of the judgment.

(3) The opportunity of members to signify whether
they consider the representation fair and adequate, to en-
ter an appearance and present claims or defenses, or
otherwise participate in the action.

c¢. Imposingconditions onthe representative parties
or on intervenors.

d. Inviting the attorney general to participate with
respect to the question of adequacy of class representa-
tion.

e. Makingany other order to ensure that the classac-
tion proceeds only with adequate class representation.

f- Making any order to ensure that the class action
proceeds only with competent representation by the at-
torney for the class.

1.268(2) Aclassmemberwhoisnotarepresentative
party may appear and be represented by separate counsel.
[Report 1980; November 9, 2001, effective February 15,
2002]

Rule 1.269 Discovery by or against class members.

1.269(1) Discovery may be used only onorder of the
court against amember of the class who isnot arepresen-
tative party or whohasnotappeared. Indeciding whether
discovery should be allowed the court shall consider,
among other relevant factors, the timing of the request,
the subject matter tobe covered, whether representatives
ofthe classare seeking discovery onthe subjectto be cov-
ered, and whether the discovery will result in annoyance,
oppression, or undue burden or expense for the member
of the class.

1.269(2) Discovery by oragainstrepresentative par-
ties or those appearing is governed by the rules dealing
withdiscovery by oragainst a party toa civil action. [Re-
port 1980; November 9, 2001, effective February 15,
2002]

Rule 1.270 Counterclaims.

1.270(1) A defendantin an action broughtby aclass
may plead as a counterclaim any claim the court certifies
as a class action against the plaintiff class. On leave of
court, the defendant may plead as a counterclaim a claim
againsta member of the class or a claim the courtcertifies
as a class action against a subclass.

1.270(2) Anycounterclaiminanactionbroughtbya
plaintiff class must be asserted before notice is given un-
der rule 1.266.
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1.270(3) If a judgment for money is recovered
against a party on behalf of a class, the court rendering
judgment may stay distribution of any award or execu-
tion of any portion of a judgment allocated to a member
of the class against whom the losing party has pending an
action in or out of state for a judgment for money, and
continue the stay so long as the losing party in the class
action pursues the pending action with reasonable dili-
gence.

1.270(4) A defendant class may plead as a counter-
claim any claim on behalf of the class that the court certi-
fies as a class action against the plaintiff. The court may
certify as a class action a counterclaim against the plain-
tiff on behalf of a subclass or permit a counterclaim by a
member of the class. The court shall order that notice of
the counterclaim by the class, subclass, ormember of the
class be given to the members of the class as the court di-
rects, in the interest of justice.

1.270(5) A member of a class or subclass asserting a
counterclaim shall be treated as a member of a plaintiff
class for the purpose of exclusion under rule 1.267.

1.270(6) The court’s refusal to allow, or the defen-
dant’sfailure to plead, aclaim asa counterclaiminaclass
actiondoesnotbarthe defendant from asserting the claim
inasubsequentaction. [Report 1980; November 9,2001,
effective February 15, 2002]

Rule 1.271 Dismissal or compromise.

1.271(1) Unlesscertification hasbeenrefusedunder
rule 1.262, a class action, without the approval of the
court after hearing, may not be:

a. Dismissed voluntarily.

b. Dismissed involuntarily without an adjudication
on the merits.

¢.  Compromised.

1.271(2) If the court has certified the action under
rule 1.262, notice of hearing on the proposed dismissal or
compromise shall be given toall membersoftheclassina
manner the court directs. Ifthe courthas not ruled on cer-
tification, notice of hearing on the proposed dismissal or
compromise may be ordered by the court which shall
specify the persons to be notified and the manner in
which notice is to be given.

1.271(3) Notice given under rule 1.271(2) shall in-
clude adescription of the procedure available for modifi-
cation of the dismissal or compromise and a full
disclosure of the reasons for the dismissal orcompromise
including, but not limited to, the following:

a. Any payments made or to be made in connection
with the dismissal or compromise.

b. Theanticipated effect of the dismissal or compro-
mise on the class members.

c. Any agreement made in connection with the dis-
missal or compromise.

d. Adescription and evaluation of alternatives con-
sidered by the representative parties.

e. Anexplanationofany other circumstances giving
rise to the proposal.
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1.271(4) On the hearing of the dismissal or compro-
mise, the court may do any of the following:

a. Astotherepresentative parties ora classcertified
under rule 1.262, permit dismissal with or without preju-
dice or approve the compromise.

b. Astoaclassnot certified, permit dismissal with-
out prejudice.

c. Deny the dismissal.

d. Disapprove the compromise.

e. Takeotherappropriateactionfor the protectionof
the class and in the interest of justice.

1.271(5) The cost of notice given under rule
1.271(2) shall be paid by the party seeking dismissal, or
asagreedin case of acompromise, unlessthe court aftera
hearing orders otherwise. [Report 1980; November 9,
2001, effective February 15, 2002]

Rule 1.272 Effect of judgment on class. In a class ac-
tion certified under rule 1.262 in which notice has been
given under rule 1.266 or 1.271, a judgment as to the
claim or particular claim or issue certified is binding, ac-
cording to its terms, on any member of the class who has
not filed an election of exclusion under rule 1.267. The
judgment shall name or describe the membersof the class
who are bound by its terms. [Report 1980; November 9,
2001, effective February 15, 2002]

Rule 1.273 Costs.

1.273(1) Only the representative parties and those
members of the class who have appeared individually are
liable for costs assessed against a plaintiff class.

1.273(2) The court shall apportion the liability for
costs assessed against a defendant class.

1.273(3) Expenses of notice advanced under rule
1.266 are taxable as costs infavor of the prevailing party.
[Report 1980; November 9, 2001, effective February 15,
2002]

Rule 1.274 Relief afforded.

1.274(1) The court may award any form of relief
consistent with the certification order to which the party
in whose favor it is rendered is entitled including equita-
ble, declaratory, monetary, or other relief to individual
members of the class or the class in a lump sum orinstall-
ments.

1.274(2) Damages fixed by a minimum measure of
recovery provided by any statute may not be recoveredin
a class action.

1.274(3) Ifaclassisawardedajudgmentformoney,
the distribution shall be determined as follows:

a. The parties shall list as expeditiously as possible
all members of the class whose identity can be deter-
mined without expending a disproportionate share of the
recovery.

b. Thereasonable expense of identification and dis-
tributionshallbe paid, withthe court’sapproval, from the
funds to be distributed.

c.  The court may order steps taken to minimize the
expense of identification.
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d. The court shall supervise, and may grant or stay
the whole or any portion of, the execution of the judg-
ment and the collection and distribution of funds to the
members of the class as their interests warrant.

e. The court shall determine what amount of the
funds available for the payment of the judgment cannot
be distributed to members of the class individually be-
cause they could not be identified or located or because
they did not claim or prove the right to money appor-
tioned to them. The court after a hearing shall distribute
that amount, in whole or in part, to one or more states as
unclaimed property or to the defendant.

- Indetermining the amount, if any, to be distrib-
uted to a state orto the defendant, the court shall consider
the following criteria:

(1) Any unjust enrichment of the defendant.

(2) The willfulness or lack of willfulness on the part
of the defendant.

(3) Theimpacton the defendant of the relief granted.

(4) The pendency of other claims against the defen-
dant.

(5) Any criminal sanction imposed on the defendant.

(6) The loss suffered by the plaintiff class.

g The court, in order to remedy or alleviate any
harm done, may impose conditions respecting the use of
the money distributed to the defendant.

h. Any amount to be distributed to a state shall be
distributed as unclaimed property to any state in which
are located the last-known addresses of the members of
the class to whom distribution could not be made. Ifthe
last-known addresses cannot be ascertained with reason-
able diligence, the court may determine by other means
what portion of the unidentified or unlocated members of
the class were residents of a state. A state shall receive
that portion of the distribution that its residents would
have received had they been identified and located. Be-
fore entering an order distributing any part of the amount
to a state, the court shall give written notice of its inten-
tion to make distribution to the attorney general of the
state of the residence of any person given notice under
rule 1.266 or 1.271 and shall afford the attorney general
an opportunity to move for an order requiring payment to
the state. [Report 1980; October 31, 1997, effective Jan-
uary 24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.275 Attorney’s fees.

1.275(1) Attorney’s fees for representing a class are
subject to control of the court.

1.275(2) If under an applicable provision of law a
defendant or defendant classis entitled to attorney’s fees
from a plaintiff class, only representative parties and
those members of the class who have appeared individu-
ally are liable for those fees. If a plaintiffis entitled to at-
torney’s fees from a defendant class, the court may
apportion the fees among the members of the class.

1.275(@3) If a prevailing class recovers a judgment
for money or other award that can be divided for the pur-



August 2002

pose, the court may order reasonable attorney’s fees and
litigation expenses of the class to be paid from the recov-
ery.
1.275(4) Ifthe prevailing classisentitled to declara-
tory or equitable relief, the court may order the adverse
party to pay to the class its reasonable attorney’s fees and
litigation expenses, if permitted by law in similar cases
notinvolving aclass, or the court finds that the judgment
has vindicated an important public interest. However, if
any monetary award is also recovered, the court may al-
low reasonable attorney’s fees and litigation expenses
only to the extent that a reasonable proportion of that
award is insufficient to defray the fees and expenses.

1.275(5) In determining the amount of attorney’s
fees for a prevailing class the court shall consider all of
the following factors:

a. The time and effort expended by the attorney in
the litigation, including the nature, extent, and quality of
the services rendered.

b. Resultsachieved and benefits conferred upon the
class.

c. The magnitude, complexity, and uniqueness of
the litigation.

d. The contingent nature of success.

e. In cases awarding attorney’s fees and litigation
expenses under rule 1.275(4) because of the vindication
of an important public interest, the economic impact on
the party against whom the award is made.

f- Appropriate criteria in the Iowa Code of Profes-
sional Responsibility for Lawyers. [Report 1980; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.276 Arrangements for attorney’s fees and ex[]
penses.

1.276(1) Before a hearing under rule 1.262(1) or at
any othertime the court directs, the representative parties
and the attorney for the representative parties shall file
with the court, jointly or separately, all of the following:

a. A statement showing any amount paid or prom-
ised them by any person for the services rendered or tobe
rendered in connection withthe actionor for the costsand
expenses of the litigation and the source of all of the
amounts.

b. Acopyofanywrittenagreement, orasummary of
any oral agreement, between the representative parties
and their attorney concerning financial arrangements or
fees.

¢.  Acopyofany written agreement, ora summary of
any oral agreement, by the representative parties or the
attorney to share these amounts with any person other
thanamember, regularassociate, oranattorney regularly
of counsel with that law firm.

This statement shall be supplemented promptly if
additional arrangements are made.
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1.276(2) Uponadeterminationthatthe costsandliti-
gation expenses of the action cannot reasonably and fair-
ly be defrayed by the representative parties or by other
available sources, the court by order may authorize and
control the solicitationand expenditure of voluntary con-
tributions for this purpose from members of the class, ad-
vances by the attorneys or others, or both, subject to
reimbursement from any recovery obtained for the class.
The court may order any available funds so contributed
or advanced to be applied to the payment of any costs
taxed in favor of a party opposing the class. [Report
1980; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.277 Statute of limitations. The statute of limita-
tions is tolled for all class members upon the commence-
ment of an action asserting a class action. The statute of
limitations resumes running against a member of a class:

1.277(1) Upon filing an election of exclusion by
that member.
1.277(2) Upon entry of an order of certification, or

of anamendment thereof, eliminating that member from
the class.

1.277(3) Except as to representative parties, upon
entry of an order under rule 1.262 refusing to certify an
action as a class action.

1.277(4) Upon dismissal of the action without an
adjudication on the merits. [Report 1980; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-

fective February 15, 2002]

COMMENT: Former Iowa R. Civ. P. 42.6 was stricken in or-
der to eliminate its restriction on personal jurisdiction over nonresi-
dent class members, and to permit exercise of jurisdiction over
nonresident class members to the extent permitted by the U.S. and
state constitutions as interpreted by the courts. Former Iowa Rs. Civ.
P. 42.19 and 42.20 were stricken because the Model Act has been
adopted in only two states.

Rule 1.278 Virtual representation. Where persons
composing a classwhich may be increased by otherslater
born, do or may make a claim affecting specific property
involved in an action to which all living members of the
class are parties, any others later born shall also be
deemed to have been parties to the action and bound by
any decree rendered therein. [Report 1943; November 9,
2001, effective February 15, 2002]

Rule 1.279 Shareholder’s actions. Shareholders in an
incorporated or unincorporated association, who sue to
enforce its rights because of its failure to do so, shall sup-
port their petition by affidavit, and allege their efforts to
have the directors, trustees or other shareholders bring
the action or enforce the right, or a sufficient reason for
not making such effort. [Report 1943; November 9,
2001, effective February 15, 2002]

Rules 1.280 to 1.300 Reserved.
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DIVISION III
COMMENCEMENT OF ACTIONS

Rule 1.301 Commencement of actions; tolling; cover
sheet.

1.301(1) For all purposes, a civil action is com-
menced by filing a petition with the court. The date of fil-
ing shall determine whether an action has been
commenced within the time allowed by statutes for limi-
tationofactions, eventhoughthelimitationmay inherein
the statute creating the remedy.

1.301(2) A cover sheet available from the clerk of
court or from the judicial branch web site
(www judicial.state.ia.us) must be completed and ac-
company every civil petition except in small claims, pro-
bate, and mental health commitment actions. This
requirement is solely for administrative purposes, and
matters appearing on the civil cover sheet have no legal
effect in the action. The clerk may assist pro se litigants
in completing the cover sheet. The cover sheet may be
modified from time to time as deemed necessary by the
supreme court. [Report 1943;amendment 1975; October
31, 1997, effective January 24, 1998; December 21,
1999, effective February 1, 2000; October 18, 2000, ef-
fective January 2, 2001; November 9, 2001, effective
February 15, 2002]

Rule 1.302 Original notice; form, issuance and ser[]
vice. A notice to the defendant, respondent, or other
party against whom an action has been filed shall be
servedinthe form and manner provided by thisrule. This
notice shall be called the original notice.

1.302(1) The original notice shall contain the fol-
lowing information:

a. The name of the court and the names of the par-
ties.

b. The name, address, telephone number, and if
available, the facsimile transmission numberofthe plain-
tiff’s or petitioner’s attorney, if any, otherwise the plain-
tiff’s or petitioner’s address.

c. The date of the filing of the petition.

d. The time within which these rules or statutes re-
quire the defendant, respondent, or other party to serve,
and within a reasonable time thereafter file, a motion or
answer.

The original notice shall also state that if the defen-
dant, respondent or other party fails to move or answer,
judgment by default may be rendered for the relief de-
manded in the petition. The original notice shall also in-
clude the compliance notice required by the Americans
with Disabilities Act (ADA). A copy of the petitionshall
be attached to the original notice except when service is
by publication. If service is by publication, the original
notice alone shall be published and shall also contain a
general statement of the claim or claims and, subject to
the limitation in rule 1.403(1), the relief demanded.
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1.302(2) Ifthe papers are to be served by the sheriff,
sufficient copiesofthe original notice, petition, and other
papers to be served together with written directions for
service shall be delivered to the clerk.

1.302(3) The original notice shall be signed by the
clerk and be under the seal of the court. The clerk may
require the party delivering the original notice to the clerk
to advance reasonable costs of service.

1.302(4) The clerk shall forthwith deliver the ser-
vice copies of the original notice, petition and other pa-
persto be served with written directions for service to the
sheriff, to a person specially appointed to serve them, or
other appropriate person.

1.302(5) Original notices may be served by any per-
son who is neither a party nor the attorney for a party to
the action. A party or party’s agent or attorney may take
an acknowledgment of service and deliver a copy of the
original notice in connection therewith and may mail a
copy of the original notice when mailing is required or
permitted under any rule or statute.

1.302(6) Ifservice of the original notice is not made
upon the defendant, respondent, or other party to be
served within 90 days after filing the petition, the court,
upon motion or its own initiative after notice to the party
filing the petition, shall dismiss the action without preju-
dice as to that defendant, respondent, or other party to be
served or direct an alternate time or manner of service. If
the party filing the papers shows good cause for the fail-
ure of service, the court shall extend the time for service
for an appropriate period. [Report October 31, 1997, ef-
fective January 24, 1998; November 9, 2001, effective

February 15, 2002]

COMMENT: Rule 1.302 is a combination of former Iowa Rs.
Civ. P. 49,50 and 52 reorganized to present the information in a more
logical sequence. This rule was changed to reflect the present prac-
tice. Original notices should now include the telephone number and
facsimile transmission number of the party’s attorney requesting the
issuance of an original notice. It also requires the original notice to
have the proper ADA notice. The language is changed stating a de-
fault “may be rendered” rather than “will be rendered.” This change
reflects the actual practice and the 10-day notice before a default
judgment can be entered. The rule also has a 90-day requirement for
service. Ninety days was chosen in order that service would be per-
fected prior to the issuance of scheduling orders by most courts. The
forms of the original notices contained in the appendix are changed
accordingly.

Rule 1.303 Time for motion or answer to petition.

1.303(1) Unless otherwise provided, the defendant,
respondent, or other party shall serve, and within a rea-
sonable time thereafter file, amotion or answer within 20
days after the service of the original notice and petition
upon such party.

1.303(2) Any statute of lowa which specifically re-
quiresresponse by a particular party, orina particularac-
tion, within a specified time, shall govern the time for
serving, and within a reasonable time thereafter filing, a
motion or answer in such cases.

1.303(3) A defendant, respondent, or other party
served in a manner prescribed by an order of court shall
serve, and within a reasonable time thereafter file, a mo-
tion or answer on or before the date fixed.
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1.303(4) A defendant, respondent, or other party
served by publication or by publication and mailing shall
serve, and within a reasonable time thereafter file, a mo-
tion or answer on or before the date fixed in the notice as
published, which date shall not be less than 20 days after
the date of last publication.

1.303(5) A defendant, respondent, or other party
served by mail under rule 1.306 shall serve, and within a
reasonable time thereafter file, a motion or answer on or
before the date fixed in the notice as mailed, which date
shall be not less than 60 days following the date of mail-
ing. [Report October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.304 Response of garnishee. The officer serving
awrit of attachment or execution shall garnish such per-
sons as the plaintiff may direct who are supposed debtors,
or who possess property of the principal defendant. Gar-
nishment shall be effected by a notice served in the man-
ner and as an original notice in civil actions. The notice
shall forbid the garnishee from paying any debt owing
such defendant, due or to become due, and require the
garnishee to retain possession of all property of the de-
fendant in the garnishee’s hands or under the garnishee’s
control, tothe end thatthe same may be dealt withaccord-
ing to law. Unless answers are required to be taken as
provided by statute, the notice shall cite the garnishee to
appear before the court at a time specified not less than
ten days after service and answer such interrogatories as
may be propounded, or the garnishee will be liable to pay
any judgment which the plaintiff may obtain against the
defendant. [Report 1943; amendment 1945; Report
1978, effective July 1, 1979; April 30, 1987, effective
July 1, 1987; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.305 Personal service. Original notices are
“served” by delivering a copy to the proper person. Per-
sonal service may be made as follows:

1.305(1) Upon any individual who has attained ma-
jority and who has not been adjudged incompetent either
by takingthe individual’ssigned, dated acknowledgment
of service endorsed on the notice; or by serving the indi-
vidual personally; or by serving, at the individual’s
dwelling house or usual place of abode, any personresid-
ing therein who is atleast 18 years old, but if such place is
a rooming house, hotel, club or apartment building, the
copy shall there be delivered to such a person who is ei-
ther a member of the individual’s family or the manager,
clerk, proprietor or custodian of such place; or upon the
individual’s spouse at a place other than the individual’s
dwelling house or usual place of abode if probable cause
exists to believe that the spouse lives at the individual’s
dwelling house or usual place of abode.

1.305(2) Upon a minor by serving the minor’s con-
servator or guardian, unless the notice is served onbehalf
of such conservator or guardian, or the minor’s parent, or
some person aged 18 years or more who has the minor’s
care and custody, or with whom the minor resides, or in
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whose service the minorisemployed. Where the noticeis
served on behalf of one who is the conservator or guard-
ian and the conservator or guardian is the only person
who would be available upon whom service could be
made, the court shall appoint, without prior notice to the
ward, a guardian ad litem who shall be served and defend
for the minor.

1.305(3) Upon any person adjudged incompetent
but not confined in a state hospital for the mentally ill, by
serving the conservator or guardian, unless the notice is
served on behalf of such conservator or guardian, or that
person’s spouse, or some person aged 18 years or more
who has that person’s care and custody, or with whom
that person resides. When the notice is served on behalf
of one who is the conservator or guardian and the conser-
vator or guardian is the only person who would be avail-
able upon whom service could be made, the court shall
appoint without prior notice to the ward a guardian ad li-
tem who shall be served and defend for the incompetent
person.

1.305(4) Any person confined in a county care facil-
ity, or in any state hospital for the mentally ill, or any pa-
tient in the State University of Iowa hospital or its
psychopathic ward, or any patient or inmate of any insti-
tution in the control of a director of a division of the de-
partment of human services or department of corrections
or of the United States, may be served by the official in
charge of such institution or that official’s assistant.
Proof of such service may be made by the certificate of
such official, if the institution isin Iowa, or that official’s
affidavit if it is out of Iowa.

1.305(5) Ifanydefendant,respondent,orotherparty
isapatientin any state or federal hospital for the mentally
ill, in or out of Iowa, or has been adjudged incompetent
and is confined to a county care facility, the official in
charge of such institution or the official’s assistant shall
accept service on the party’s behalf, if in the official’s or
assistant’s opinion direct service on the party would
cause injury, which shall be stated in the acceptance.

1.305(6) Upon a partnership, or an association su-
able under a common name, or a corporation, by serving
any presentor acting or lastknown officer thereof, or any
general or managing agent, or any agent or person now
authorized by appointment or by law toreceive service of
original notice, or on the general partner of a partnership.

1.305(7) Iftheaction, whetheragainstanindividual,
corporation, partnership or other association suable un-
deracommonname, arises out of oris connected with the
businessof any office oragency maintained by the defen-
dantinacounty other than where the principal resides, by
serving any agent or clerk employed in such office or
agency.

1.305(8) Uponany city by servingitsmayororclerk.

1.305(9) Upon any county by serving its auditor or
the chair of its board of supervisors.

1.305(10) Upon any school district, school township
or school corporation by serving its president or secre-
tary.
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1.305(11) Upon the state, where made a party pur-
suant to statutory consent or authorization for suit in the
manner provided by any applicable statute.

1.305(12) Upon any individual, corporation, partner-
ship or association suable under a common name, either
as provided in these rules, as provided by any consent to
service or in accordance with any applicable statute.

1.305(13) Upon a governmental board, commission
oragency, by serving its presiding officer, clerk or secre-
tary.
1.305(14) If service cannot be made by any of the
methods provided by this rule, any defendant may be
served as provided by court order, consistent with due
process of law. [Report 1943; amendment 1945;
amended by 58GA, ch152, §201; amended by 62GA, ch
209, §443; amendment 1974; amendment 1975; 1986
Towa Acts, H.F. 721, §1; October 31, 1997, effective Jan-
uary 24,1998; November 9, 2001, effective February 15,
2002]

Rule 1.306 Alternate method of service. Every corpo-
ration, individual, personalrepresentative, partnershipor
association that shall have the necessary minimum con-
tact with the state of lowa shall be subject to the jurisdic-
tion of the courts of this state, and the courts of this state
shall hold such corporation, individual, personal repre-
sentative, partnership or association amenable to suit in
Iowa in every case not contrary to the provisions of the
Constitution of the United States.

Service may be made on any such corporation, indi-
vidual, personal representative, partnership or associa-
tion as provided in rule 1.305 within or without the state
or, if such service cannot be so made, in any manner con-
sistent with due process of law prescribed by order of the
court in which the action is brought.

Nothing hereinshalllimit or affect the right to serve an
original notice upon any corporation, individual, person-
al representative, partnership or association within or
without this state in any manner now or hereafter per-
mitted by statute or rule. [Report 1975; November 9,
2001, effective February 15, 2002]

Rule 1.307 Member of general assembly. No member
of the general assembly shall be held to move or answer
in any civil action in any court in this state while such
general assembly is in session. [Report 1943; Report
1978, effective July 1, 1979; April 30, 1987, effective
July 1, 1987; November 9, 2001, effective February 15,
2002]

Rule 1.308 Returns of service.

1.308(1) Signature; fees. lowa officers may make
unsworn returns of original notices served by them, as
follows: Any sheriff or deputy sheriff, as to service in
that officer’s own or a contiguous county; any other
peace officer, bailiff, or marshal, asto service in that offi-
cer’sown territorial jurisdiction. The court shall take ju-
dicial notice of such signatures. Allother returns, except
those specified in rules 1.305(4) and 1.305(5), shall be
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proved by the affidavit of the person making the service.
If served in the state of Iowa by a person other than such
peace officer acting within the territories above defined
orin another state by a person other than a sheriff or other
peace officer, reasonable fees or mileage, not to exceed
those allowed to a sheriff under Iowa Code section
331.655, shall be taxed as costs.

1.308(2) Contents. Areturnofpersonal service shall
state the time, manner, and place thereof and name the
person to whom copy was delivered; and if delivered un-
der rule 1.305(1) to a person other than defendant, re-
spondent, or other party, it must also state the facts
showing compliance with said rule.

1.308(3) Endorsement and filing. 1f a sheriff re-
ceivesthe notice for service, the sheriff shall note thereon
the date when received, and serve it without delay in the
sheriff’s own or a contiguous county, and uponreceiving
the appropriate fees, the sheriff shall either file it and the
return with the clerk, or deliver it by mail or otherwise to
the person from whom the sheriff received it.

1.308(4) Proof of service. The person serving the
process shall make proof of service thereof to the court
promptly and in any event within the time during which
the person served must respond to the process. Failure to
make proof of service does not affect the validity of the
service.

1.308(5) By mail. Where service includes notice by
mail, proof of such mailing shall be by affidavit. The affi-
davit, withaduplicate copy of the papersreferred tointhe
affidavit attached thereto, shall be forthwith filed with
the court. [Report 1943; amendment 1975; February 13,
1986, effective July 1, 1986; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.309 Amendment of process or proof of service.
The court may allow any process or proof of service
thereof to be amended at any time in its discretion and
upon such terms as it deemsjust, unlessit clearly appears
that material prejudice would result to the substantial
rights of the party against whom the processissued. [Re-
port 1975; October 31, 1997, effective January 24, 1998;
November 9, 2001, effective February 15, 2002]

Rule 1.310 Service by publication; what cases. After
filing an affidavit that personal service cannot be had on
an adverse party in Iowa, the original notice may be
served by publication, in any action brought for the fol-
lowing:

1.310(1) Forrecovery of real property or any estate
or interest therein.

1.310(2) For the partition of real or personal proper-
ty in Jowa.

1.3103) To foreclose a mortgage, lien, encum-
brance or charge on real or personal property.

1.310(4) For specific performance of a contract for
sale of real estate.



February 2002 CIVIL PROCEDURE Chl,p.13

1.310(5) To establish, set aside or construe a will, if Iowa, sought to be taken by any provisional remedy, or
defendant, respondent, or other party resides out of Iowa, appropriated in any way.
or if the residence is unknown.

1.310(6) Against a nonresident of Iowa or a foreign
corporation which has property, or debts owing to it in
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1.310(7) Againstany defendant, respondent, or oth-
er party who, being a nonresident of Iowa, or a foreign
corporation, has or claims any actual or contingent inter-
estinorlienonreal or personal property in Iowa whichis
the subject of such action, or to which it relates; or where
the action seeks to exclude such defendant, respondent,
or other party from any lien, interest or claim therein.

1.310(8) Against any resident of the state who has
departed therefrom, or from the county of defendant’s,
respondent’s or other party’s residence, with intent to
delay or defraud creditors, or to avoid service, or a defen-
dant, respondent or other party whokeeps concealed with
like intent.

1.310(9) For dissolution of marriage or separate
maintenance or to modify a decree in such action, or to
annul anillegal marriage, againsta party who is anonres-
ident of Iowa or whose residence is unknown.

1.310(10) To quiet title to real estate, against a party
who is a nonresident of Iowa, or whose residence is un-
known.

1.310(11) Against a partnership, corporation or asso-
ciation suable under a common name, when no person
can be found on whom personal service can be made.

1.310(12) To vacate or modify a judgment or for a
new trial under rules 1.1012 and 1.1013. [Report 1943;
amendment 1945; Report 1978, effective July 1, 1979;
October31,1997, effective January 24, 1998; November
9, 2001, effective February 15, 2002]

Rule 1.311 Known defendants.

1.311(1) Inevery case where service of original no-
tice is made upon a known defendant, respondent, or oth-
er party by publication, copy of the notice shall also be
sent by ordinary mail addressed to such party at the
party’slast-known mailing address, unless an affidavit of
aparty orthat party’sattorney isfiled stating that nomail-
ing address is known and that diligent inquiry has been
made to ascertain it.

1.311(2) Such copy of notice shall be mailed by the
party, the party’s agent or attorney not less than 20 days
before the date for motion or answer.

1.311(3) Proof of such mailing shall be by affidavit,
and such affidavit or the affidavit referred to in rule
1.311(1) shall be filed before the entry of judgment or de-
cree. The court, inits judgment or decree, or prior there-
to, shall make a finding that the address to which such
copy was directed is the last-known mailing address, or
thatnosuch addressisknown, after diligentinquiry. [Re-
port 1951; Report 1978, effective July 1, 1979; October
31,1997, effective January 24, 1998; November 9,2001,
effective February 15, 2002]

Rule 1.312 Unknown defendants, respondents, or
other parties. The original notice against unknown par-
ties shall be directed to the unknown claimants of the
property involved, describing it. It shall otherwise com-
ply with rule 1.302. [Report 1943; October 31, 1997, ef-
fective January 24, 1998; November 9, 2001, effective
February 15, 2002]
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Rule 1.313 How published. After the filing of a peti-
tion, publication of the original notice shallbe made once
each week for three consecutive weeks ina newspaper of
general circulation published in the county where the
petition is filed. The newspaper shall be selected by the
plaintiff. [Report 1943; amendment 1951; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.314 Proof of publication. Before default is tak-
en, proof of such publication shall be filed, sworn to by

the publisher or an employee of the newspaper. [Report
1943; November 9, 2001, effective February 15, 2002]

Rule 1.315 Actual service. Service of original notice in
or out of Iowa according to rule 1.305 supersedes the
needofitspublication. [Report 1943; November 9,2001,
effective February 15, 2002]

Rules 1.316 to 1.400 Reserved.

DIVISION IV
PLEADINGS AND MOTIONS

A. PLEADINGS GENERALLY

Rule 1.401 Allowable pleadings. There shall be a peti-
tion and an answer; a reply to a counterclaim denomi-
nated as such; an answer to a cross-claim, if the answer
contains a cross-claim; a cross-petition, if a person who
was not an original party is summoned under the provi-
sions of rule 1.246; and an answer to cross-petition, if a
cross-petitionisserved. [Report 1943; amendment 1974;
Report 1978, effective July 1, 1979; November 9, 2001,
effective February 15, 2002]

Rule 1.402 General rules of pleading.

1.402(1) Form and sufficiency. The form and suffi-
ciency of all pleadings shallbe determined by these rules,
construed and enforced to secure a just, speedy and inex-
pensive determination of all controversies on their mer-
its.

1.402(2) Pleadingto be concise and direct; consis[]
tency.

a. Eachavermentof apleadingshall be simple, con-
cise, and direct. No technical forms of pleadings are re-
quired.

b. A party may set forth two or more statements of a
claim or defense alternately or hypothetically, either in
one count or defense or in separate counts or defenses.
When two or more statements are made in the alternative
and one of them if made independently would be suffi-
cient, the pleading is not made insufficient by the insuffi-
ciency of one or more of the alternative statements. A
party may also state as many separate claims or defenses
as the party has regardless of consistency and whether
based onlegal or equitable grounds. “Pleadings” asused
in these rules do not include motions.
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1.402(3) Correcting or recasting pleadings. On its
own motion or that of any party, the court may order any
prolix, confused or multiple pleading to be recast in a
concise single document within such time as the order
may fix. Inlike manner, it may order any pleading not
complying with these rules to be corrected on such terms
as it may impose.

1.402(4) Amendments. Aparty may amend aplead-
ing once as a matter of course at any time before arespon-
sive pleading is served or, if the pleading is one to which
no responsive pleading is required and the action has not
been placed upon the trial calendar, the party may so
amend it at any time within 20 days after it is served.
Otherwise, a party may amend a pleading only by leave
of courtor by written consent of the adverse party. Leave
to amend, including leave to amend to conform to the
proof, shall be freely given when justice so requires.

1.402(5) Making and construing amendments. All
amendments must be on a separate paper, duly filed,
without interlining or expunging prior pleadings. When-
ever the claim or defense asserted in the amended plead-
ing arose out of the conduct, transaction, or occurrence
set forth or attempted to be set forth in the original plead-
ing, theamendment relatesback tothe date of the original
pleading. An amendment changing the party against
whom a claim is asserted relates back if the foregoing
provision is satisfied and, within the period provided by
law for commencing the action against the party, the
party to be brought in by amendment has received such
notice of the institution of the action that the party will not
be prejudiced in maintaining a defense on the merits, and
knew or should have known that, but for a mistake con-
cerning the identity of the proper party, the action would
have beenbroughtagainst the party. [Report October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.403 Claims for relief.

1.403(1) Generally. A pleading which sets forth a
claim forrelief, whether anoriginal claim, counterclaim,
cross-claim, or cross-petition, shall contain a short and
plain statement of the claim showing that the pleader is
entitled to relief and a demand for judgment for the type
of reliefsought. Reliefin the alternative or of several dif-
ferent types may be demanded. Except in small claims
and cases involving only liquidated damages, a pleading
shall not state the specific amount of money damages
sought but shall state whether the amount of damages
meets applicable jurisdictional requirements for the
amount in controversy. The specific amount and ele-
ments of monetary damages sought may be obtained
through discovery.

1.403(2) Petition. The petition shall state whetherit
isatlaworinequity. [Report October31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.404 Appearances.
1.404(1) By attorney. An attorney making an ap-
pearance shall, either by filing written appearance or by
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signature to the first pleading or motion filed by the attor-
ney, clearly indicate the attorney or attorneysin charge of
the case and shall not sign in the name of the firm only.
Such appearance shall entitle the attorney to service as
provided in rule 1.442.

1.404(2) Appearancealone. The courtshall have no
power to treat an appearance as sufficient to delay or pre-
vent a default or any other order which would be made in
absencethereof, oroftimely pleading. Notice and oppor-
tunity to respond to any motion for judgment under rule
1.973(2) shall be given to any party who has appeared.
[Report October 31, 1997, effective January 24, 1998;
November 9, 2001, effective February 15, 2002]

Rule 1.405 Answer.

1.405(1) Generally. The answer shall show on
whose behalf it is filed, and specifically admit or deny
each allegation or paragraph of the pleading to which it
responds, which denial may be for lack of information. It
must state any additional facts deemed to show a defense.
It may raise points of law appearing on the face of the
pleading to which it responds. It may contain a counter-
claim which must be in a separate division.

1.405(2) Answers for ward. All answers by conser-
vators, guardians or guardians ad litem, or filed under
rule 1.212, shall state whether proper service has been
had on the ward; and they shall deny all material allega-
tions prejudicial to the ward.

1.405(3) What admitted. Every factpleaded and not
denied in a subsequent pleading as permitted by these
rules shall be deemed admitted except for any of the fol-
lowing:

a. Allegations of value or amount of damage.

b. Averments in a pleading to which no responsive
pleading is required or permitted.

c. Facts not previously pleaded that are set forth in
pleadings filed subsequent to the seventh day preceding
the trial, all of which shall be deemed denied by operation
of law.

1.405(4) Denying signature.

a. Byparty. Ifapleading copiesawriting purporting
to be signed by an adverse party, such signature shall be
deemed genuine for all purposes in the case, unless such
party denies it and supports the denial by the party’s affi-
davit that it is not a genuine or authorized signature. The
party may, on application made during the time to plead,
procure an inspection of the original writing.

b. Bynonparty. Ifapleadingcopiesanonnegotiable
writing purporting to be signed by a nonparty to the ac-
tion, such signature shall be deemed genuine, unless a
party denies it, and supports the denial by affidavit,
which denial may be forlack of information. [Report Oc-
tober 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]

Rule 1.406 Reply. The court may order a reply to an an-
swer or to an answer to a cross-petition. [Report 1943;
amendment 1974; Report 1978, effective July 1, 1979;
November 9, 2001, effective February 15, 2002]
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Rule 1.407 Interventions.

1.407(1) Interventionofright. Upontimely applica-
tion, anyone shall be permitted to intervene in an action
under any of the following circumstances:

a. When a statute confers an unconditional right to
intervene.

b.  When the applicant claims an interest relating to
the property or transaction which is the subject of the ac-
tion and the applicant is so situated that the disposition of
the action may as a practical matter impair or impede the
applicant’s ability to protect that interest, unless the ap-
plicant’s interest is adequately represented by existing
parties.

1.407(2) Permissive intervention. Upon timely ap-
plication, anyone may be permitted to intervene in anac-
tion under any of the following circumstances:

a. Whenastatute confersaconditional right tointer-
vene.

b.  When an applicant’s claim or defense and the
main action have a question of law or fact in common.

c.  When a party to an action relies for ground of
claim or defense upon any statute or executive order
administered by afederal or state governmental officer or
agency or upon any regulation, order, requirement, or
agreement issued or made pursuant to the statute or
executive order, the officer or agency upon timely ap-
plication may be permitted to intervene in the action.

In exercising its discretion, the court shall consider
whether the intervention will unduly delay or prejudice
the adjudication of the rights of the original parties.

1.407(3) Procedure. A person desiring to intervene
shall serve a motion to intervene upon the parties. The
motion shall state the grounds therefor and shall be ac-
companied by a pleading setting forth the claim or de-
fense for which intervention is sought.

1.407(4) Disposition. The court shall grant inter-
ventions of right unless the applicant’s interest is ade-
quately represented by existing parties. The court shall
consider applications for permissive intervention and
grant or deny the application as the circumstances re-
quire. The intervenor shall have no right to delay, and
shall pay the costs of the intervention unless the interve-
nor prevails. [Report 1943; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February

15, 2002]

COMMENT: The amendments to former Iowa R. Civ. P. 75,
now rule 1.407, adopted provisions substantially similar to Fed. R.
Civ. P. 24 and allow the trial court more discretion in determining
whether to allow intervention.

Rules 1.408 to 1.410 Reserved.

B. PLEADINGS; FORMAT AND CONTENT

Rule 1.411 Caption and signature.

1.411(1) Required information. Each appearance,
notice, motion, or pleading shall be captioned with the
title of the case, naming the court, parties, and instru-
ment, andshallbear the signature, personalidentification
number, address, telephone number, and, if available,
facsimile transmission number of the party or attorney

CIVIL PROCEDURE

August 2002

filing it. The caption of the first papers filed or served by
oronbehalfofany named party shallinclude the personal
identification number of each named party if available or
as soon as is available. The caption of a petition shall
state whether the action is at law or equity. In all subse-
quent papers filed or served, the caption need name only
the first of several coparties.

1.411(2) Personal identification numbers. In lieu
of including social security numbers on pleadings, par-
tiesshall complete aconfidential information form avail-
able from the clerk of court. The clerk shall separately
file the confidential information forms, and the social se-
curity numbers contained therein shall be confidential
and cannot be disclosed except as authorized by federal
or state law. [Report 1943; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.412 Paragraphs; separate statements. All
averments of claim or defense shall be made innumbered
paragraphs, the contents of each of which shall be limited
as far as practicable to a statement of a single set of cir-
cumstances; and a paragraph may be referred to by num-
ber in all succeeding pleadings. Each claim founded
upon a separate transaction or occurrence and each de-
fense other than denials shall be stated in a separate count
ordefense whenever aseparation facilitates the clear pre-
sentation of the matters set forth. [Report 1943; amend-
ment 1976; November 9, 2001, effective February 15,
2002]

Rule 1.413 Verification abolished; affidavits; certifi[ ]
cation.

1.413(1) Pleadings need not be verified unless spe-
cialstatutessorequire and, where a pleadingis verified, it
isnotnecessary that subsequent pleadingsbe verified un-
lessspecial statutessorequire. Counsel’ssignature toev-
ery motion, pleading, or other paper shall be deemed a
certificate that: counsel has read the motion, pleading, or
other paper; that to the best of counsel’s knowledge, in-
formation, and belief, formed after reasonable inquiry, it
iswell grounded in fact and is warranted by existing law
ora good faith argument for the extension, modification,
orreversal of existing law; and that it isnot interposed for
any improper purpose, such as to harass or cause an un-
necessary delay or needless increase in the cost of litiga-
tion. If a motion, pleading, or other paper is not signed, it
shall be stricken unless it is signed promptly after the
omission is called to the attention of the pleader or mov-
ant. If a motion, pleading, or other paper is signed in
violation of this rule, the court, upon motion or upon its
own initiative, shall impose upon the person who signed
it, a represented party, or both, an appropriate sanction,
which may include an order to pay the other party or par-
ties the amount of the reasonable expenses incurred be-
cause of the filing of the motion, pleading, or other paper,
including a reasonable attorney fee. The signature of a
party shall impose a similar obligation on such party.

1.413(2) If a party commencing an action has in the
preceding five-year period unsuccessfully prosecuted
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three or more actions, the court may, if it deems the ac-
tions to have been frivolous, stay the proceedings until
that party furnishes an undertaking secured by cash or ap-
proved sureties to pay all costs resulting to opposing par-
ties to the action including a reasonable attorney fee.

1.413(3) Any motion asserting facts as the basis of
the order it seeks, and any pleading seeking interlocutory
relief, shall contain or be accompanied by an affidavit of
the person or persons knowing the facts requisite to such
relief. A similar affidavit shall be appended to all peti-
tions which special statutes require to be verified.

1.413(4) Any pleading, motion, affidavit, or other
documentrequired to be verifiedunder lowalaw may, al-
ternatively, be certified pursuant to Iowa Code section
622.1, using substantially the following form:

“I certify under penalty of perjury and pursuant to the
laws of the state of Iowa that the preceding istrue and cor-
rect.

Date Signature”

[Report 1943; amendment 1945; Report January 21,
1986, effective April 1,1986; October31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.414 Supplemental pleadings. By leave of court,
uponreasonable notice anduponsuchtermsasare just, or
by written consent of the adverse party, a party may serve
and file a supplemental pleading setting forth transac-
tions or occurrences or events which have happened
since the date of the pleading sought to be supplemented.
Leave may be granted even though the original pleading
is defective in its statement of a claim for relief or de-
fense. Noresponsive pleadingto the supplemental plead-
ing is required unless the court, upon its own motion or
the motionofaparty, soorders, specifying the time there-
for. [Report October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.415 Judicial notice; statutes. Matters of which
judicial notice is taken, including statutes of Iowa, need
not be stated in any pleading. A pleading asserting any
statute of another state, territory or jurisdiction of the
United States, or a right derived therefrom, shall refer to
such statute by plain designation and if such reference is
made the court shall judicially notice such statute. [Re-
port October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.416 Negligence; mitigation. In an action by an
employee against an employer, or by a passenger against
a common carrier to recover for negligence, plaintiff
need not plead or prove freedom from contributory negli-
gence, but defendant may plead and prove contributory
negligence in mitigation of damages. [Report October
31,1997, effective January 24, 1998; November 9,2001,
effective February 15, 2002]
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Rule 1.417 Permissible conclusions; denials. The fol-
lowing may be pleaded as legal conclusions without av-
erring the facts comprising them: partnership, corporate
or representative capacity; corporate authority to sue or
do business in Iowa; performance of conditions prece-
dent; or judgments of a court, board or officer of special
jurisdiction. It shall not be sufficient to deny such aver-
mentinterms contradicting it, but the factsrelied onmust
be stated. [Report October 31, 1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.418 Contract. Every pleading referring to a con-
tract must state whether it is written or oral. [Report Oc-
tober 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]

Rule 1.419 Defenses to be specially pleaded. Any de-
fense that a contract or writing sued on is void or void-
able, or was delivered in escrow, or which alleges any
matter in justification, excuse, release or discharge, or
which admits the facts of the adverse pleading but seeks
to avoid their legal effect, must be specially pleaded.
[Report October 31, 1997, effective January 24, 1998;
November 9, 2001, effective February 15, 2002]

Rule 1.420 Account; bill of particulars; denial. A
pleading founded onanaccountshall contain abill of par-
ticularsthereof, by consecutivelynumbereditems, which
shall define and limit the proof, and may be amended as
other pleadings. A pleading controverting such account
must specify the items denied, and any items not thus
specified shall be deemed admitted. [Report October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.421 Defenses; how raised; consolidation;
waiver.

1.421(1) Every defense to a claim for relief in any
pleading must be asserted in the pleading responsive
thereto,orinanamendment to the answer made within 20
days after service of the answer, or if no responsive
pleadingisrequired, thenattrial. The followingdefenses
or matters may be raised by pre-answer motion:

Lack of jurisdiction of the subject matter.

Lack of jurisdiction over the person.
Insufficiency of the original notice or its service.
To recast or strike.

For more specific statement.

. Failure to state a claim upon which any relief may
be granted.

1.421(2) Improper venue under rule 1.808 must be
raised by pre-answer motion filed prior to or in a motion
under rule 1.421(3).

e RAD &R
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1.421(3) If the grounds therefor exist at the time a
pre-answer motion is made, motions under rule
1.421(1)(b) through 1.421(1)(f) shall be contained in a
single motion and only one such motion assailing the
same pleading shall be permitted, unless the pleading is
amended thereafter.

1.421(4) If a pre-answer motion is made under rule
1.421(3), any matter specified in rule 1.421(1) or
1.421(2) which is not included in the motion is waived,
except lack of jurisdiction of the subject matter or failure
to state a claim upon which relief may be granted.

1.421(5) Sufficiency of any defense may be raised
by a motion to strike it, filed before pleading to it.

1.421(6) Motions under this rule must specify how
the pleading they attack is claimed to be insufficient.
[Report October 31, 1997, effective January 24, 1998;
November 9, 2001, effective February 15, 2002]

Rules 1.422 to 1.430 Reserved.

C. MOTIONS

Rule 1.431 Motion practice; generally.

1.431(1) A motion is an application made by any
party or interested person for an order related to the ac-
tion. Itisnota “pleading” but is subject to the certifica-
tion requirements of rule 1.413(1).

1.431(2) Each motion filed shall be captioned and
signed in accordance withrule 1.411 and shall set out the
specific points upon which it is based.

1.431(3) A concise memorandum brief citing sup-
porting authoritiesmay be served inaccordance withrule
1.442(4).

1.431(4) Unless otherwise ordered by the court or
provided by rule or statute, each party opposing the mo-
tion shall file within ten days after a copy of the motion
hasbeenservedawritten resistance tothe motion. A con-
cise brief citing supporting authorities may be served in
accordance with rule 1.442(4).

1.431(5) Within seven days after service of the re-
sistance or before any hearing on the motion, whichever
isearlier, the movant may file areply and serve a concise
reply brief in accordance with rule 1.442(4) to assert
newly decided authority or to respond to new and unan-
ticipated matters. The reply brief should not reargue
points made in the opening brief.

1.431(6) Evidence to sustain or resist a motion may
be made by affidavit or in any other form to which the
parties agree or the court directs. The court may require
any affiant to appear for cross-examination.

1.431(7) The trial court shall rule on all motions
within 30 days after their submission, unless it extends
the time for reasons stated of record.

1.431(8) The clerk of each court shall maintain a
motion calendar on which every motion filed shall be en-
tered. It shall be arranged to show the following:

a. Docket,pageandcause numberofactioninwhich
filed.

b. Abbreviated title of the case with surname of the
first-named party on each side.

c.  Counsel of record for parties.
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Date entered on calendar.
Date of disposition by ruling, order or otherwise.

Separate motion calendars for law, equity or other di-
visions may be maintained.

1.431(9) The court may arrange for the submission
of motionsunderthese rules by telephone conference call
unless oral testimony may be offered. [Report October
31,1997, effective January 24, 1998; November 9,2001,

effective February 15, 2002]

COMMENT: Rule 1.431 is a consolidation of former Iowa Rs.
Civ. P. 109, 116, 117(c), 117(e), 117(f), and portions of 117(a), all of
which pertained to motions, filing of motions, evidence to sustain or
resist them, placing them on the motion calendar, and the time within
which they should be ruled upon.
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d. Denomination of the motion.
e. Date filed.
f. Party by whom filed.
g
h.

Rule 1.432 Failure to move; effect of overruling mo[]
tion. No pleading shall be held sufficient for failure to
move to strike or dismiss it. If such motion is filed and
overruled, error in such ruling is not waived by pleading
over or proceeding further; and the moving party may al-
ways question the sufficiency of the pleading during sub-
sequent proceedings. [Report October 31, 1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.433 Motion for more specific statement. A
party may move for amore specific statement of any mat-
ter not pleaded with sufficient definiteness to enable the
party to plead to it and for no other purpose. It shall point
out the insufficiency claimed and particulars desired.
[Report October 31, 1997, effective January 24, 1998;
November 9, 2001, effective February 15, 2002]

Rule 1.434 Motion to strike. Improper or unnecessary
matter in a pleading may be stricken out on motion of the
adverse party. [Report October 31,1997, effective Janu-
ary 24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.435 Motion days; submission of pretrial mo[]
tions.

1.435(1) The chief judge of each judicial district
shall provide by order for motion days to be held each
monthineach county, when all pretrial motionson file 14
days or more shall be deemed submitted unless a hearing
has been set or another time for submission is fixed by
rule, statute, or order of court entered for good cause
shown. A party who has been served with original notice
or has appeared shall take notice of the regular motion
day on which motions will be heard.

1.435(2) The court may hear and rule on any motion
prior to motion day so as not to delay completing the is-
sues or trial of the case.

1.435(3) The court may require counsel to be ap-
prised, in any manner it directs, of the time and place at
whichitwillhearoractonany motion, application oroth-
er matter other than at the regular motion day. This sub-
rule shall be applied to expedite, but not delay, hearings
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and submissions. [Report October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rules 1.436 to 1.440 Reserved.

D. TIME, FILING, AND NOTICE
REQUIREMENTS

Rule 1.441 Time to move or plead.

1.441(1) Motions. Motions attacking a pleading
must be served before responding to the pleading or, if no
responsive pleading is required by these rules, within 20
days after the service of the pleading on such party.

1.441(2) Pleading. Answer to a petition must be
served on or before the date prescribed in accordance
withrule 1.303. A party served with a pleading stating a
cross-claim against the party shall serve an answer there-
to within 20 days after the service of the pleading upon
the party. The plaintiff shall serve a reply to a counter-
claimin the answer within 20 days after service of the an-
swer, or if a reply is ordered by the court, within 20 days
after service of the order, unless the order otherwise di-
rects.

1.441(3) Time after filing motions. The service of a
motion permitted under the rules in this chapter alters
these periods of time as follows, unless a different time is
fixed by order of the court.

If the motion is so disposed of as to require further
pleading, such pleading shall be served within ten days
after notice of the court’s action.

1.441(4) Response to amendments. A party shall
pleadinresponse to anamended pleading within the time
remaining for response to the original pleading or within
ten days after service of the amended pleading, which-
ever is longer, unless the court otherwise orders.

1.441(5) Shortening time. The court may order any
motion or pleading to be filed within a shorter time than
specified above.

1.441(6) Extendingtime. For good cause, but not ex
parte, the court may extend the time to answer or reply for
not more than 30 days beyond the times above specified.
For good cause but not ex parte, and upon such terms as
the court prescribes, the court may grant a party the right
to file an answer or reply where the time to file same has
expired.

1.441(7) Notice of removalto federal court. Thefil-
ing of a notice of removal to the federal court shall sus-
pend the jurisdiction of the state courtuntil anorder of the
federal court, remanding the cause, or determining that
the removal has not been perfected, is filed in the state
court. Thereupon, the times fixed for motions or plead-
ings shall begin anew. [Report October 31, 1997, effec-
tive January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.442 Service and filing of pleadings and other
papers.

1.442(1) When service required. Unless the court
otherwise orders, everything required by the rules in this
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chapter to be filed, every order required by its terms to be
served, every pleading subsequent to the original peti-
tion, every paper relating to discovery, every written mo-
tion including one which may be heard ex parte, and
every written notice, appearance, demand, offer of judg-
ment, and similar paper shall be served upon each of the
parties. No service need be made on any party against
whom adefaulthasbeenentered exceptthatpleadingsas-
serting new or additional claims for relief against the
party shall be served upon the party in the manner pro-
vided for service of original notice in rule 1.305. In an
action begun by seizure of property, in which no person
need be or is named as defendant, any service required to
be made prior to the filing of an answer, claim, or appear-
ance shall be made upon the person having custody or
possession of the property at the time of its seizure.

1.442(2) Same: how made. Service upon a party
represented by an attorney shall be made upon the attor-
ney unless service upon the party is ordered by the court.
Serviceshallbe made by delivering, mailing, or transmit-
ting by fax (facsimile) a copy to the attorney or to the
party at the attorney’s or party’s last known address or, if
no address is known, by leaving it with the clerk of court.
Delivery within this rule means: handing it to the attor-
ney or to the party; orleavingitatthe attorney’sorparty’s
office; or, if the office is closed or the person to be served
has no office, leaving it at the attorney’s or party’s dwell-
ing house or usual place of abode with some person of
suitable age and discretion residing therein. Service by
mail is complete upon mailing.

1.442(3) Same: numerous defendants. In any action
in which there are unusually large numbers of defen-
dants, the court, upon motion or of its own initiative, may
order that service of the pleadings of the defendants and
replies thereto need not be made as between the defen-
dants and that any cross-claim, counterclaim, or matter
constituting an avoidance or affirmative defense con-
tained therein shall be deemed to be denied or avoided by
all other parties and that the filing of any such pleading
and service thereof upon the plaintiff constitutes due no-
tice of it to the parties. A copy of every suchordershallbe
served upon the parties in such manner and form as the
court directs.

1.442(4) Filing. Exceptasprovidedinrule 1.502,all
papers after the petition required to be served upon a
party shall be filed with the court either before service or
within a reasonable time thereafter; however, no party
shall file legal briefs or memoranda, except in support of
or resistance to a motion for summary judgment, unless
expressly ordered by the court. Such briefs and memo-
randa shall be served upon the parties with an original
copy delivered to the presiding judge. The party submit-
ting the legal brief or memoranda shall file a statement
certifying compliance with this rule. Whenever these
rules or the rules of appellate procedure require a filing
with the district court orits clerk within a certain time, the
time requirement shall be tolled when service is made,
provided the actual filing is done within a reasonable
time thereafter.
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1.442(5) Filing with the court defined. The filing of
pleadings and other papers with the court as required by
these rules shall be made by filing them with the clerk of
the court, except that a judge may permit them to be filed
with the judge, who shall note thereon the filing date and
forthwith transmit them to the office of the clerk.

1.442(6) Noticeofordersor judgments. Immediate-
ly upon the entry of an order or judgment the clerk shall
serve anotice of the entry by mail in the manner provided
for in this rule upon each party except a party against
whom a default has been entered and shall make a note in
the docket of the mailing. In the event a case involves an
appeal orreview relating to an administrative agency, of-
ficer, commissioner, board, administrator, or judge, the
clerkshall mail without cost tothe applicable administra-
tiveagency,officer,commissioner,board,administrator,
or judge a copy of any remand order, final judgment or
decision in the case and a copy of any procedendo from
the supreme court.

Such mailing is sufficient notice for all purposes for
which notice of the entry of an order is required by the
rulesin this chapter; but any party may inaddition serve a
notice of such entry inthe manner provided in this rule for
the service of papers. Lack of notice of the entry by the
clerk does not affect the time to appeal or relieve or au-
thorize the district court torelieve a party forfailure toap-
peal within the time allowed.

1.442(7) Certificate of service. All papers required
or permitted to be served or filed shall include a certifi-
cate of service. Actionshallnotbe taken onany paperun-
tilacertificate of service is filed in the clerk’s office. The
certificate shallidentify the documentserved andinclude
the date, manner of service, names and addresses of the
personsserved. The certificate shall be signed by the per-
sonmakingservice. Unless ordered by the court, noother
proof of service shall be filed. [Report October 31,1997,
effective January 24, 1998; November 9, 2001, effective

February 15, 2002]

COMMENT: Rule 1.442(2) authorizes service by facsimile
transmission and deletes archaic and unnecessary language regarding
service by delivery to a clerk or person in charge of an office which is
not closed. Rule 1.442(7) clarifies that all documents served or filed
shall include a certificate of service, that proofs of service shall not be
filed regarding documents that are not to be filed, and it sets forth the
requirements of a certificate of service and prohibits the filing of other
proofs of service unless ordered by the Court.

Rule 1.443 Enlargement; additional time after ser[]
vice by mail.

1.443(1) Enlargement. When by the rules in this
chapter or by a notice given thereunder or by order of
courtanactisrequired or allowed tobe done ator withina
specified time, the court for cause shown may at any time
in its discretion do the following:

a. Withor without motion or notice order the period
enlarged if request thereforis made before the expiration
of the period originally prescribed or as extended by a
previous order.

b. Upon motion made after the expiration of the
specified period permit the act to be done where the fail-
ure to act was the result of excusable neglect; but it may
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not extend the time for taking any action under rules
1.1001, 1.1003, and 1.1004, except to the extent and un-
der the conditions stated in rule 1.1007.

1.443(2) Additional time after service by mail.
When by the rules in this chapter a party has the right or is
required to do some act within a prescribed period after
the service of a notice or other paper upon the party and
the notice or paper is served upon the party by mail, three
days shall be added to the prescribed period. Such addi-
tional time shall not be applicable where a court has pre-
scribed the method of service of notice and the number of
days to be given or where the deadline runs from entry or
filingofajudgment,order ordecree. [Report October31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.444 Pleading over; election to stand. If a party
isrequired or permitted to plead furtherby anorder orrul-
ing, the clerk shall forthwith mail or deliver notice of
such order or ruling to the attorneys of record. Unless
otherwise provided by order or ruling, such party shall
file such further pleading within ten days after such mail-
ingor delivery; andif such party fails to do so within such
time, the party thereby elects to stand on the record there-
toforemade. Onsuchelection, the ruling shall be deemed
afinal adjudicationin the trial court without furtherjudg-
ment or order; reserving only such issues, if any, which
remain undisposed of by such ruling and election. [Re-
port October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rules 1.445 to 1.450 Reserved.

E. COURT ACTION

Rule 1.451 Specific rulings required. A motion, oroth-
er matter involving separate grounds or parts, shall be
disposed of by separate ruling on each and not sustained
generally. [Report October 31, 1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.452 Order defined. Every direction of the court,
made in writing and not included in the judgment or de-
cree,isanorder. [Report October 31,1997, effective Jan-
uary 24,1998; November9, 2001, effective February 15,
2002]

Rule 1.453 When and how entered. Ajudge may enter
judgments, orders or decrees at any time after the matter
has been submitted, effective when filed with the clerk,
orasprovided by rule 1.442(5). The clerk shall promptly
mail or deliver notice of such entry, or copy thereof, to
each party appearing, or to one of the party’s attorneys.
[Report October 31, 1997, effective January 24, 1998;
November 9, 2001, effective February 15, 2002]

Rule 1.454 Reserved.
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Rule 1.455 Preliminary determination. On applica-
tion of any party, the motion for judgment on the plead-
ings under rule 1.954, and the defenses of (1) lack of
jurisdiction over the subject matter, (2) lack of jurisdic-
tion over the person, (3) improper venue, (4) insufficien-
cy of process, (5) insufficiency of service of process, (6)
failure to state a claim upon which relief can be granted,
and (7) failure to join a party under rule 1.234, whether
made in a pleading or by motion, shall be determined be-
fore trial, unless the court orders that determination
thereof be deferred until the trial. [Report October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.456 Cross[]petition, cross[]claim, counter[]
claim; judgment. Where judgment in the original case
canbe entered without prejudice to the rights in issue un-
der a cross-petition, cross-claim or counterclaim, it shall
notbe delayed thereby. [Report October 31, 1997, effec-
tive January 24, 1998; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 1.457 Amending to conform to the evidence.
When issues not raised by the pleadings are tried by ex-
press or implied consent of the parties, they shall be
treated in all respects as if they had been raised in the
pleadings. Such amendment of the pleadings as may be
necessary tocause themto conformto the evidence and to
raise these issues may be made upon motion of any party
at any time, even after judgment; but failure so to amend
doesnot affect the result of the trial of these issues. Ifevi-
dence is objected to at the trial on the ground that it is not
within the issues made by the pleadings, the court may al-
low the pleadings to be amended and shall do so freely
when the presentation of the merits of the action will be
served thereby and the objecting party fails to satisfy the
court that the admission of such evidence would preju-
dice that party in maintaining the action or defense upon
the merits. The court may grant a continuance to enable
the objecting party to meet such evidence. [Report Octo-
ber 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]

Rule 1.458 Special action; proper remedy awarded.
Inany case of mandamus, certiorari, appeal to the district
court, or for specific equitable relief, where the facts
pleaded and proved donotentitle the petitioner to the spe-
cificremedy asked, but do show the petitioner entitled to
another remedy, the court shall permit the petitioner on
suchterms, ifany, asitmay prescribe, toamend by asking
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for such latter remedy, which may be awarded. [Report
October31,1997, effective January 24, 1998; November
9, 2001, effective February 15, 2002]

Rules 1.459 to 1.500 Reserved.

DIVISION V
DISCOVERY AND INSPECTION

Rule 1.501 Discovery methods.

1.501(1) Parties may obtain discovery by one or
more of the following methods: depositions upon oral
examination or written questions; written interrogato-
ries; production of documents or things or permission to
enter upon land or other property, for inspection and oth-
er purposes; physical and mental examinations; and re-
quests for admission.

1.501(2) The rules providing for discovery and in-
spection shall be liberally construed and shall be en-
forced to provide the parties with access to all relevant
facts. Discovery shall be conducted in good faith, and re-
sponsestodiscovery requests, howevermade, shall fairly
address and meet the substance of the request.

1.501(3) Unless the court orders otherwise under
rule 1.504, the frequency of use of these methods is not
limited.

1.501(4) A rule requiring a matter to be under oath
may be satisfied by an unsworn written statement in sub-
stantially the following form: “I certify under penalty of
perjury and pursuant to the laws of the state of Iowa that
the preceding is true and correct.

Date Signature”

[Report 1943; amendment 1957; amendment 1967;
amendment 1973; February 13, 1986, effective July 1,
1986; May 28, 1987, effective August 3, 1987; October
31,1997, effective January 24, 1998; November 9,2001,
effective February 15, 2002]

Rule 1.502 Discovery materials not filed. Unless
otherwise ordered by the court, no deposition, notice of
deposition, interrogatory, request forproduction ofdocu-
ments, request for admission, or response, document or
thing produced, or objection thereto shall be filed with
the clerk. Any motion underrule 1.517 attacking the suf-
ficiency of a response to a discovery request must have a
copy of the request and response attached or the motion
may be denied. Thisrule doesnot apply to depositionsto
perpetuate testimony under rules 1.721 through 1.728.
[Report October 31, 1997, effective January 24, 1998;
November 9, 2001, effective February 15, 2002]
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Rule 1.503 Scope of discovery. Unless otherwise limit-
ed by order of the court in accordance with the rules in
this chapter, the scope of discovery is as follows:

1.503(1) In general. Parties may obtain discovery
regarding any matter, not privileged, whichisrelevant to
the subject matter involved in the pending action, wheth-
er it relates to the claim or defense of the party seeking
discovery or to the claim or defense of any other party,
including the existence, description, nature, custody,
condition and location of any books, documents, or other
tangible things and the identity and location of persons
having knowledge of any discoverable matter. It is not
ground for objection that the information sought will be
inadmissible at the trial if the information sought appears
reasonably calculated tolead to the discovery of admissi-
ble evidence.

1.503(2) Insuranceagreements. Aparty may obtain
discovery of the existence and contents of any insurance
agreement under which any person carrying on an insur-
ance business may be liable to satisfy partor all of ajudg-
ment which may be entered in the action or to indemnify
or reimburse for payments made to satisfy the judgment.
Information concerning the insurance agreement is not
by reason of disclosure admissible in evidence at trial.
For purposes of this rule, an application for insurance
shall not be treated as part of an insurance agreement.

1.503(3) Trialpreparationmaterials. Subjecttothe
provisions of rule 1.508, a party may obtain discovery of
documents and tangible things otherwise discoverable
underrule 1.503(1) and prepared in anticipation oflitiga-
tion or for trial by or for another party or by or for that oth-
er party’s representative (including the party’s attorney,
consultant, surety, indemnitor, insurer, or agent) only
upon a showing that the party seeking discovery has sub-
stantial need of the materialsinthe preparation of the case
and that the party seeking discovery isunable without un-
due hardship to obtain the substantial equivalent of the
materials by other means. In ordering discovery of such
materials when the required showing has been made, the
court shall protect against disclosure of the mental im-
pressions, conclusions, opinions, or legal theories of an
attorney or other representative of a party concerning the
litigation.

A party may obtain without the required showing a
statement concerning the action or its subject matter pre-
viously made by that party. Uponrequest, a person nota
party may obtain without the required showing a state-
mentconcerning the actionoritssubject matter previous-
ly made by that person. If the request is refused, the
person may move for a court order. The provisions of
rule 1.517(1)(d) apply to the award of expenses incurred
inrelation to the motion. For purposesofthisrule, astate-
ment previously made is any of the following:

a. Awritten statement signed or otherwise adopted
or approved by the person making it.

b. A stenographic, mechanical, electrical, or other
recording, or a transcription thereof, which is a substan-
tially verbatim recital of an oral statement by the person
making it and contemporaneously recorded.
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1.503(4) Supplementation of responses. A party
who has responded to a request for discovery is under a
duty to supplement or amend the response to include in-
formation thereafter acquired as follows:

a. Apartyisunder a duty seasonably to supplement
the response with respect to any question directly ad-
dressed to any of the following:

(1) The identity and location of persons having
knowledge of discoverable matters.

(2) The identity of each person expected to be called
as a witness at trial.

(3) Any matter that bears materially upon a claim or
defense asserted by any party to the action.

b. A party is under a duty seasonably to amend a
prior response if the party obtains information upon the
basis of which:

(1) The party knows that the response was incorrect
when made.

(2) The party knows that the response though correct
when made is no longer true and the circumstances are
such that a failure to amend the response is in substance a
knowing concealment.

c. Asprovidedinrule 1.508(3), a party shall supple-
ment discovery as to experts and the substance of their
testimony.

d. An additional duty to supplement responses may
be imposed by order of the court, agreement of the par-
ties, or at any time prior to trial through new requests for
supplementation of prior responses. [Report 1943;
amendment 1973; amended by 65GA, ch 315, §3;
amendment 1980; Report February 13, 1986, effective
July 1, 1986; May 28, 1987, effective August 3, 1987;
October31,1997, effective January 24, 1998; November

9, 2001, effective February 15, 2002]

COMMENT: Rule 1.503(4) states the duty to supplement in
the affirmative and expands that duty to require supplementation as to
material matters and as to experts.

Rule 1.504 Protective orders.

1.504(1) Upon motion by a party or by the person
from whom discovery is sought or by any person who
may be affected thereby, and for good cause shown, the
court in which the action is pending or alternatively, on
matters relating to a deposition, the court in the district
where the deposition is to be taken:

a. May make any order which justice requires to
protect a party or person from annoyance, embarrass-
ment, oppression, or undue burden or expense, including
one or more of the following:

(1) That the discovery not be had.

(2) That the discovery may be had only on specified
terms and conditions, including a designation of the time
or place.

(3) That the discovery may be had only by a method
of discovery other than that selected by the party seeking
discovery.

(4) That certain matters not be inquired into, or that
the scope of the discovery be limited to certain matters.
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(5) Thatdiscovery be conducted with no one present
except persons designated by the court.

(6) That a deposition after being sealed be opened
only by order of the court.

(7) Thatatrade secret or other confidential research,
development, or commercial information not be dis-
closed or be disclosed only in a designated way.

(8) Thatthepartiessimultaneouslyfilespecifieddoc-
uments or information enclosed in sealed envelopestobe
opened as directed by the court.

b.  Shalllimit the frequency of use of the methodsde-
scribedinrule 1.501(1)ifit determinesthatany of the fol-
lowing applies:

(1) Thediscoverysoughtisunreasonably cumulative
or duplicative, or is obtainable from some other source
that is more convenient, less burdensome, or less expen-
sive.

(2) The party seeking discovery has had ample op-
portunity by discovery in the action to obtain the infor-
mation sought.

(3) The discovery is unduly burdensome or expen-
sive, takinginto account the needsof the case, the amount
in controversy, limitations on the parties’ resources, and
the importance of the issues at stake in the litigation.

1.504(2) If the motion for a protective order is de-
nied in whole or in part, the court may, on such terms and
conditions as are just, order that any party or person pro-
vide or permit discovery. The provisions of rule
1.517(1)(d) apply to the award of expenses incurred in
relation to the motion. [Report 1943; amendment 1965;
amendment 1970; amendment 1973; October 31, 1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.505 Sequence and timing of discovery. Unless
the court upon motion orders otherwise for the conve-
nience of parties and witnesses and in the interests of jus-
tice, methods of discovery may be used in any sequence
and the fact that a party is conducting discovery, whether
by deposition or otherwise, shall not operate to delay any
otherparty’sdiscovery. [Report 1943; amendment 1957
amendment 1973; November9,2001, effective February
15, 2002]

Rule 1.506 Stipulations regarding discovery proce[]
dure. Unlessthe court orders otherwise, the parties may
by written stipulation do the following:

1.506(1) Provide that depositions may be taken be-
fore any qualified person, at any time or place, upon any
notice, and in any manner and when so taken may be used
like other depositions.

1.506(2) Modify the procedures provided by these
rules for other methods of discovery. [Report 1975;
amended by 66GA, ch 259, §1; amendment 1976; Octo-
ber 31, 1997, effective January 24, 1998; November 9,

2001, effective February 15, 2002]

COMMENT: As parties rarely enter into formal stipulations
extending the times to answer interrogatories or respond to produc-
tion requests, the requirement for formal stipulations is removed.
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Formal stipulations remain required for extensions of time for re-
sponding to requests for admissions. The final phrase of the rule clar-
ifies the time within which a response is required in the event the
court supersedes a stipulation. Consistent with rule 1.502, the re-
quirement that discovery stipulations be filed, including those regard-
ing responses to requests for admissions, is deleted.

Rule 1.507 Discovery conference.

1.507(1) Atany time after commencement of an ac-
tion, the court may direct the attorneys for the parties to
appear before it for a conference on the subject of discov-
ery. The court shall do so upon motion by the attorney for
any party if the motion includes:

a. A statement of the issues as they then appear.

b. A proposed plan and schedule of discovery.

¢. Any limitations proposed to be placed on discov-
ery.

d. Anyotherproposed orders withrrespect to discov-
ery.

e. Astatementshowingthatthe attorney makingthe
motion has made a reasonable effort to reach agreement
with opposing attorneys on the matters set forth in the
motion.

1.507(2) Eachparty and that party’sattorney are un-
der a duty to participate in good faith in the framing of a
discovery plan if a plan is proposed by the attorney for
any party. Notice of the motion shall be served on all par-
ties. Objections or additions to matters set forth in the
motion shall be served notlaterthan tendays afterservice
of the motion.

1.507(3) Following the discovery conference, the
court shall enter an order tentatively identifying the is-
sues for discovery, setting limitations on discovery, if
any,and determining such other matters, including theal-
location of expenses, as are necessary for the proper man-
agement of discovery in the action. An order may be
altered or amended whenever justice so requires.

1.507(4) Subject to the right of a party who properly
moves for a discovery conference to prompt convening
of the conference, the court may combine the discovery
conference with a pretrial conference authorized by rule
1.602. [Report May 28, 1987, effective August 3, 1987;
November 9, 2001, effective February 15, 2002]

Rule 1.508 Discovery of experts.

1.508(1) Expert who is expected to be called as a
witness. In addition to discovery provided pursuant to
rule 1.516, discovery of facts known, mental impres-
sions, and opinions held by an expert whom the other
party expects to call as a witness at trial, otherwise dis-
coverable under the provisions of rule 1.503(1) and ac-
quired or developed in anticipation of litigation or for
trial may be obtained as follows:

a. A party may through interrogatories require any
other party to state the name and address of each person
whom the other party expects to call as an expert witness
at trial and to state, with reasonable particularity, all of
the following:

(1) The subject matter on which the expert is ex-
pected to testify.
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(2) The designated person’s qualifications to testify
as an expert on such subject.

(3) The mental impressions and opinions held by the
expert and the facts known to the expert (regardless of
when the factual information was acquired) which relate
to, or form the basis of, the mental impressions and opin-
ions held by the expert.

Nothing in this rule shall be construed to preclude a
witness from testifying as to knowledge of the facts ob-
tained by the witness prior to being retained as an expert
or mental impressions or opinions formed by the witness
which are based on such knowledge.

In the case of an expert retained in anticipation of liti-
gation or for trial, answers to interrogatories asking for
the qualifications of the person expected to testify as an
expert, the mental impressions and opinions held by the
expert, and the facts known to the expert shall be sepa-
rately signed by the designated expert witness. If the
party serving such interrogatories believes that the an-
swers were required to be signed by the expert and they
were not so signed, the party may object on that basis and
move for an order compelling discovery. An objection
based on the failure of such answers to be signed by the
designated expert shall be asserted within 30 days of ser-
vice of such answers, otherwise the objection is waived.

b. Discovery by other means is available without
leave of court in lieu of or in addition to interrogatories:

(1) A party may take the deposition of any person
identified by any other party as a person expected to be
called as an expert witness at trial.

(2) A party may also obtain discovery of documents
and tangible things including all tangible reports, physi-
cal models, compilations of data, and other material pre-
pared by an expert or for an expert in anticipation of the
expert’strial and depositiontestimony. The disclosure of
material prepared by an expert used for consultationisre-
quired even if it was prepared in anticipation of litigation
or for trial when it forms a basis, eitherin whole or in part,
of the opinions of an expert who is expected to be called
as a witness.

(3) If the discoverable factual observations, tests,
supporting data, calculations, photographs, or opinions
of an expert who will be called as a witness have notbeen
recorded and reduced to tangible form, the court may or-
der these matters be reduced to tangible form and pro-
duced within a reasonable time before the date of trial.

1.508(2) Expertwhoisnotexpectedtobe called asa
witness. The disclosure of the same information con-
cerning an expert used for consultation and who isnot ex-
pected to be called as a witness at trial is required if the
expert’s work product forms a basis, either in whole or in
part, of the opinions of an expert who is expected to be
called as a witness. Otherwise, a party may discover the
identity of and facts known, or mental impressions and
opinions held, by an expert who has beenretained or spe-
cially employedby another party inanticipation oflitiga-
tion or preparation for trial and who is not expected to be
called as a witness at trial, only as provided in rule 1.516
or upon a showing of exceptional circumstances under
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which it is impracticable for the party seeking discovery
to obtain facts or opinions on the same subject by other
means.

1.508(3) Dutytosupplementdiscovery astoexperts.
If a party expects to call an expert witness when the iden-
tity or the substance of such expert witness’ testimony
has not been previously disclosed in response to an ap-
propriate inquiry directly addressed to these matters, or
when the substance of an expert’s testimony has been up-
dated, revised or changed since the response, such re-
sponse must be supplemented to include the information
described in rule 1.508(1)(a)(1) to (3), as soon as practi-
cable, butinno event less than 30 days prior to the begin-
ning of trial except onleave of court. If the identity of an
expert witness and the information described in rule
1.508(1)(a)(1)to(3) are notdisclosed or supplementedin
compliance with this rule, the court in its discretion may
exclude or limit the testimony of such expert, or make
such orders in regard to the nondisclosure as are just.

1.508(4) Experttestimony attrial. Tothe extent that
the facts known, or mental impressions and opinions
held, by an expert have been developed in discovery pro-
ceedings under rule 1.508(1)(a) or 1.508(1)(b), the
expert’s direct testimony at trial may not be inconsistent
with or go beyond the fair scope of the expert’s testimony
in the discovery proceedings as set forth in the expert’s
deposition, answer to interrogatories, separate report, or
supplement thereto. However, the expert shall not be
prevented from testifying as to facts or mental impres-
sions and opinions on matters with respect to which the
expert has not been interrogated in the discovery pro-
ceedings.

1.508(5) Court’s discretion to compel disclosure of
experts. The court has discretion to compel a party to
make the determination and disclosure of whether an ex-
pertisexpectedto be called asa witness and shall do soto
ensure that determination and the disclosuresrequired by
this rule occur within a reasonable and specific time be-
fore the date of trial. Upon motion, or at a discovery con-
ference held pursuant to rule 1.507, or on its own
initiative, the court may prescribe the sequence in which
the parties make the determination and disclosures pro-
vided for under this rule.

1.508(6) Expertfeesduring discovery. Unless man-
ifestinjustice would result, the court shall require that the
party seeking discovery pay the expert a reasonable fee
for time spent in responding to discovery under rules
1.508(1)(b) and 1.508(2). With respect to discovery ob-
tained under rule 1.508(1)(b), the court may require, and
with respect to discovery obtained under rule 1.508(2),
the court shall require the party seeking discovery to pay
the other party a fair portion of the fees and expensesrea-
sonably incurred by the latter party in obtaining factsand
opinions from the expert. Any fee which the court re-
quires to be paid shall not exceed the expert’s customary
hourly or daily fee; and, in connection with a party’s de-
position of another party’s expert, shall include the time
reasonably and necessarily spent inconnection withsuch
deposition, including time spent in travel to and from the
deposition, but excluding time spent in preparation. [Re-
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port 1943; amendment 1957; amendment 1973; Report
May 28, 1987, effective August 3, 1987; June 23, 1988,
effective September 1, 1988; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.509 Interrogatories to parties.

1.509(1) Availability, procedures foruse. Exceptin
small claims, any party may serve writteninterrogatories
to be answered by another party or, if the other party is a
public or private corporation or a partnership or associa-
tion or governmental agency, by any officer or agent,
who shall furnish such information as is available to the
party. Interrogatories may, without leave of court, be di-
rected to the plaintiff after commencement of the action
and upon any other party with or after service of the origi-
nal notice upon that party.

Each interrogatory shall be followed by a reasonable
space forinsertion of the answer. Aninterrogatory which
does not comply with this requirement shall be subject to
objection.

Each interrogatory shall be answered separately and
fully in writing under oath, unless it is objected to, in
which event the reasons for objection shall be stated in
lieu of an answer.

A party answering interrogatories must answer in the
space provided or must set out each interrogatory imme-
diately preceding the answer to it. A failure to comply
with this rule shall be deemed a failure to answer and
shall be subject to sanctions as provided in rule 1.517.
Answers are to be signed by the person making them.
Answers shall not be filed; however, they shall be served
upon all adverse parties within 30 days after the interrog-
atories are served. Objections, if any, shall be served
within 30 days after the interrogatories are served. De-
fendants, however, may serve their objections oranswers
within 60 days after they have been served original no-
tice. The court may allow a shorter or longer time. The
party submitting the interrogatories may move for an or-
derunderrule 1.517(1) withrespect to any objection to or
other failure to answer an interrogatory.

A party shall not serve more than 30 interrogatories on
any other party except upon agreement of the parties or
leave of court granted upon a showing of good cause. A
motion forleave of court to serve more than 30 interroga-
tories must be in writing and shall set forth the proposed
interrogatories and the reasons establishing good cause
for their use.

1.509(2) Scope; use attrial. Interrogatories may re-
late to any matters which can be inquired into under rule
1.503, includingastatement of the specificdollaramount
of money damagesclaimed, the amounts claimed for sep-
arate items of damage, and the names and addresses of
witnesses the party expects to call to testify at the trial.
Interrogatory answers may be used to the extent per-
mitted by the rules of evidence.

An interrogatory otherwise proper is not necessarily
objectionable merely because an answer to the interroga-
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tory involves an opinion or contention that relates to fact
or the application of law to fact, but the court may order
that such an interrogatory need not be answered until af-
ter designated discovery has been completed or until a
pretrial conference or other later time.

1.5093) Option to produce business records.
Where the answer to an interrogatory may be derived or
ascertained from the business records of the party upon
whom the interrogatory has been served or from an ex-
amination, audit or inspection of such business records,
or from a compilation, abstract or summary based there-
on, and the burden of deriving or ascertaining the answer
is substantially the same for the party serving the inter-
rogatory as for the party served, itis a sufficient answer to
such interrogatory to specify the records from which the
answer may be derived or ascertained and to afford to the
party serving the interrogatory reasonable opportunity to
examine, audit or inspect such records and to make cop-
ies, compilations, abstracts or summaries. A specifica-
tionshall be insufficient detail to permitthe party serving
the interrogatory to locate and identify as readily as can
the party served, the records from which the answer may
be ascertained. [Report 1943; amendment 1957; amend-
ment 1973; amendment 1975; amendment 1976; amend-
ment 1980; amendment 1983; amendment 1984; Report
April 30, 1987, effective July 1, 1987; November 30,
1993, effective March 1, 1994; September 23, 1994, ef-
fective January 3, 1995; October 31, 1997, effective Jan-
uary 24,1998; November9, 2001, effective February 15,

2002]

COMMENT: The requirement to file answers or objections,
absent court order, is eliminated. Notices of serving interrogatories
are abolished. Rule 1.509(2) adds to the permissible scope of inter-
rogatories the amounts claimed for items of damages approved by the
court in Gordon v. Noel, 356 N.W. 2d 559 (Iowa 1984), and the ad-
dresses of trial witnesses.

Rule 1.510 Requests for admission.

1.510(1) Availability; procedures for requests. A
party may serve upon any otherparty a writtenrequest for
the admission, for purposes of the pending action only, of
the truth of any matters within the scope of rule 1.503 set
forthin the request thatrelate to statements or opinions of
factor of the application of law to fact, including the gen-
uineness of any documents described in the request.
Copies of documents shall be served with the request un-
less they have been or are otherwise furnished or made
available for inspection and copying. The request may,
without leave of court, be served upon the plaintiff after
commencement of the action and upon any other party
with or after service of the original notice upon that party.

Each matter of which an admission is requested shall
be separately set forth.

A party shall not serve more than 30 requests for ad-
mission on any other party except upon agreement of the
parties or leave of court granted upon a showing of good
cause. A motion for leave of court to serve more than 30
requests for admission must be in writing and shall set
forth the proposed requests and the reasons establishing
good cause for their use.
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1.510(2) Time for and content of responses. The
matter is admitted unless, within 30 days after service of
the request, or within such shorter or longer time as the
court may onmotion allow, the party towhom the request
isdirectedservesuponthe party requesting the admission
a written answer or objection addressed to the matter,
signed by the party or by the party’s attorney, but, unless
the court shortens the time, a defendant shall not be re-
quired to serve answers or objections before the expira-
tion of 60 days after service of the original notice upon
defendant.

If objection is made, the reasons therefor shall be
stated. The answer shall specifically deny the matter or
set forth in detail the reasons why the answering party
cannot truthfully admit or deny the matter. A denial shall
fairly meet the substance of the requested admission, and
when good faith requires that a party qualify the party’s
answer or deny only a part of the matter of which an ad-
mission is requested, the party shall specify so much of it
asis true and qualify or deny the remainder. An answer-
ing party may not give lack of information or knowledge
as a reason for failure to admit or deny unless the party
states that the party has made reasonable inquiry and that
the information known or readily obtainable by the party
is insufficient to enable the party to admit or deny. A
party who considers that a matter of which an admission
has been requested presents a genuine issue for trial may
not, on that ground alone, object to the request; the party
may, subject to the provisions of rule 1.517(3) deny the
matter or set forth reasons why the party cannot admit or
deny it.

1.5103) Determining sufficiency of responses. The
party who has requested the admission may move to de-
termine the sufficiency of the answers or objections. Un-
less the court determines that an objection is justified, it
shall order that an answer be served. If the court deter-
mines that an answer does not comply with the require-
ments of this rule, it may order either that the matter is
admitted or that anamended answer be served. The court
may, in lieu of these orders, determine that final disposi-
tion of the request be made at a pretrial conference or ata
designated time prior to trial. The provisions of rule
1.517(1)(d) apply to the award of expenses incurred in
relation to the motion. [Report 1943; amendment 1957
amendment 1973; amendment 1984; February 13, 1986,
effective July 1, 1986; October 31, 1997, effective Janu-
ary 24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.511 Effect of admission. Any matter admitted
under rule 1.510is conclusively established in the pend-
ing action unless the court on motion permits withdrawal
or amendment of the admission. Subject to the provi-
sionsofrule 1.604 governing amendment of a pretrial or-
der, the court may permit withdrawal or amendment
when the presentation of the merits of the action will be
subserved thereby and the party who obtained the admis-
sion fails to satisfy the court that withdrawal or amend-
ment will prejudice that party in maintaining that party’s
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actionor defense onthe merits. Any admissionmadebya
party under rule 1.510 may be used as an evidentiary ad-
mission only in any other proceeding. [Report 1943;
amendment 1957; amendment 1973; February 13, 1986,
effective July 1, 1986; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 1.512 Production of documents and things and
entry upon land for inspection and other purposes.
Any party may serve on any other party a request:

1.512(1) To produce and permit the party making
the request, or someone acting on that party’s behalf, to
inspect and copy, any designated documents (including
writings, drawings, graphs, charts, photographs, and oth-
er data compilations from which information can be ob-
tained and translated, if necessary, by the respondent
through detection devices into reasonably usable form),
or to inspect and copy, test, or sample any tangible things
which constitute or contain matters within the scope of
rule 1.503 and which are in the possession, custody or
control of the party upon whom the request is served.

1.512(2) Except asotherwise provided by statute, to
permitentry upondesignated land or other property inthe
possession or control of the party upon whom the request
is served for the purpose of inspection and measuring,
surveying, photographing, testing, or sampling the prop-
erty orany designated object oroperation thereon, within
the scope of rule 1.503. [Report 1943; amendment 1973;
October31,1997, effective January 24, 1998; November
9, 2001, effective February 15, 2002]

Rule 1.513 Procedure under rule 1.512. The request
may, without leave of court, be served upon the plaintiff
after commencement of the action and upon any other
party with or after service of the original notice upon that
party. The request shall setforth the itemsto be inspected
either by individual item or by category, and describe
each item and category with reasonable particularity.
The request shall specify a reasonable time, place, and
manner of making the inspection and performing the re-
lated acts.

The party upon whom the request is served shall serve
a written response within 30 days after the service of the
request, except that a defendant may serve a response
within 60 days after service of the original notice upon
that defendant. The court may allow a shorter or longer
time. The response shall state, with respect to each item
or category, that inspection and related activities will be
permitted as requested, unless the request is objected to,
inwhichevent the reasons for objection shall be stated. If
objection is made to part of an item or category, the part
shall be specified.

The party submitting the request may move for an or-
der under rule 1.517 with respect to any objection to or
other failure to respond to the request or any part thereof,
or any failure to permit inspection as requested. [Report
1943; amendment 1973; amendment 1984; December
28,1989, effective July 2, 1990; October 31, 1997, effec-
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tive January 24, 1998; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 1.514 Action for production or entry against
persons not parties. Rules 1.512 and 1.513 do not pre-
clude an independent action against a person not a party
for production of documents and things and permission
to enter upon land. [Report 1943; amendment 1957
amendment 1973; November9,2001, effective February
15, 2002]

Rule 1.515 Physical and mental examination of per(]
sons. When the mental or physical condition (including
the blood group) of a party, or of a person in the custody
orunder the legal control of a party, isin controversy, the
court in which the action is pending may order the party
to submit to a physical or mental examination by a health
care practitioneror toproduce for examination the person
in the party’s custody or legal control. The order may be
made only on motion for good cause shown and upon no-
tice to the person to be examined and to all parties and
shall specify the time, place, manner, conditions, and
scope of the examination and the person or persons by
whom it is to be made. [Report 1943; amendment 1957;
amendment 1973; October 31, 1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]

COMMENT: Rule 1.515 expands the category of those who
can conduct a court-ordered physical or mental examination from
only physicians to all health care practitioners.

Rule 1.516 Report of health care practitioner.

1.516(1) Ifrequested by the party against whom an
order is made under rule 1.515 or the person examined,
the party causing the examination shall deliver a copy of
the examiner’s detailed written report setting out the
findings, including results of all tests made, diagnosis
and conclusions, together with like reports of all earlier
examinations of the same condition. Afterdelivery, ifre-
quested by the party causing the examination, the party
against whom the order is made shall deliver a like report
of any examination of the same condition, previously or
thereafter made, unlessthe party shows aninability to ob-
tain a report of examination of a nonparty. The court on
motion may order a party to deliverareportonsuchterms
asarejust. Ifanexaminer fails or refuses to make areport
the court may exclude the examiner’s testimony if of-
fered at the trial.

1.516(2) By requesting and obtaining a report of the
examination so ordered or by taking the deposition of the
examiner, the party examined waives any privilege the
party may have in that action or any other involving the
same controversy, regarding the testimony of every other
person who has examined or may thereafter examine the
party inrespect of the same mental or physical condition.

1.516(3) This rule applies to examination made by
agreement of the parties, unless the agreement expressly
provides otherwise. This rule does not preclude discov-
ery ofareport of an examiner or the taking of a deposition
of the examiner in accordance with the provisions of any
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other rule or statute. [Report 1943; amendment 1973;
October31,1997, effective January 24, 1998; November
9, 2001, effective February 15, 2002]

Rule 1.517 Consequences of failure to make discov[]
ery.

1.517(1) Motion for order compelling discovery. A
party, upon reasonable notice to other parties and all per-
sons affected thereby may move for an order compelling
discovery as follows:

a. Appropriate court. A motion for an order to a
party may be made to the court in which the action is
pending, or, on matters relating to a deposition, to the
courtin the district where the depositionisbeingtaken. A
motion for an order to a deponent who is not a party shall
be made to the courtin the district where the depositionis
being taken.

b. Motion. If a deponent fails to answer a question
propounded or submitted under rule 1.701 or 1.710, or a
corporation or other entity fails to make a designation un-
derrule 1.707(5), oraparty failstoanswer aninterrogato-
ry submitted under rule 1.509, or if a party, in response to
arequest for inspection submitted under rule 1.512, fails
to respond that inspection will be permitted as requested
or fails to permit inspection as requested, the party seek-
ing discovery may move for an order compelling an an-
swer, a designation, or an inspection in accordance with
the request. When taking a deposition on oral examina-
tion, the proponent of the question may complete or ad-
journ the examination before moving for an order.

Any order granting a motion made under this rule shall
include a statement that a failure to comply with the order
may resultin the imposition of sanctions pursuant to rule
1.517.

In ruling on such motion, the court may make such
protective order as it would have been empowered to
make on a motion pursuant to rule 1.504(1).

c¢.  Evasive or incomplete answer. For purposes of
this rule an evasive or incomplete answer is to be treated
as a failure to answer.

d. Award of expenses of motion. If the motion is
granted, the court shall, after opportunity for hearing, re-
quire the party or deponent whose conduct necessitated
the motion or the party or attorney advising such conduct
orboth of them to pay to the moving party the reasonable
expensesincurred in obtaining the order, including attor-
ney’sfees, unless the court finds that the opposition to the
motion was substantially justified or that other circum-
stances make an award of expenses unjust.

Ifthe motionisdenied, the courtshall, after opportuni-
ty for hearing, require the moving party or the attorney
advising the motion or both of them to pay to the party or
deponent who opposed the motion the reasonable ex-
penses incurred in opposing the motion, including attor-
ney’s fees, unless the court finds that the making of the
motion was substantially justified or that other circum-
stances make an award of expenses unjust.



Ch1,p.28

If the motion is granted in part and denied in part, the
court may apportion the reasonable expenses incurred in
relation to the motion among the parties and personsina
just manner.

e. Notice to litigants. If the motion is granted, the
court shall direct the clerk to mail a copy of the order to
counsel and to the party or parties whose conduct, indi-
vidually or by counsel, necessitated the motion.

1.517(2) Failure to comply with order.

a. Sanctions by court in district where deposition is
taken. If a deponent fails to be sworn or to answer a ques-
tionafterbeing directedto doso by the courtin the district
in which the deposition is being taken, the failure may be
considered a contempt of that court.

b. Sanctionsby courtinwhichactionispending. Ifa
party or an officer, director, or managing agent of a party
or a person designated under rule 1.707(5) to testify on
behalf of a party fails to obey an order to provide or per-
mit discovery, including an order made under rule 1.515
orrule 1.517(1), the court in which the action is pending
may make such orders in regard to the failure as are just,
and among others the following:

(1) Anorder that the matters regarding which the or-
der was made or any other designated factsshall be taken
to be established for the purposes of the action in accor-
dance with the claim of the party obtaining the order.

(2) An order refusing to allow the disobedient party
to support or oppose designated claims or defenses, or
prohibiting such party from introducing designated mat-
ters in evidence.

(3) Anorderstriking outpleadings orparts thereof, or
staying further proceedings until the order is obeyed, or
dismissingthe actionor proceedingor any part thereof, or
rendering a judgment by default against the disobedient
party.

(4) Inlieuofany oftheforegoingordersorinaddition
thereto, an order treating as a contempt of court the fail-
ure to obey any orders except an order to submit to a
physical or mental examination.

(5) Inlieuofany oftheforegoingordersorinaddition
thereto, the court shall require the disobedient party or the
attorney advising such party orboth topay the reasonable
expenses, including attorney’s fees, caused by the fail-
ure, unless the court finds that the failure was substantial-
ly justified or that other circumstances make an award of
expenses unjust.

1.517(3) Expenses on failure to admit. If a party
fails to admit the genuineness of any document or the
truth of any matter as requested under rule 1.510, and if
the party requesting the admissions thereafter proves the
genuineness of the document or the truth of the matter,
the requesting party may move for an order requiring the
other party to pay the reasonable expenses incurred in
making that proof, including reasonable attorney’s fees.
The court shall make the order unless it finds any of the
following:

a. The request was held objectionable pursuant to
rule 1.510.
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b. The admission sought was of no substantial im-
portance.

c. Thepartyfailing to admit had reasonable grounds
to believe that the party might prevail on the matter.

d. There was other good reason for the failure to ad-
mit.

1.517(4) Failure of party to attend at own deposition
or serve answers to interrogatories or respond to request
forinspection. If aparty or an officer, director, ormanag-
ing agent of a party or a person designated under rule
1.707(5) to testify on behalf of a party fails:

a. Toappearbefore the officer whois totake the per-
son’s deposition, after being served with a proper notice;
or

b. To serve answers or objections to interrogatories
submitted underrule 1.509, after proper service of the in-
terrogatories; or

c. To serve a written response to a request for in-
spection submitted under rule 1.512, after proper service
of the request, the court in which the action is pending on
motion may make such orders in regard to the failure as
are just, and among others it may take any action autho-
rized under rule 1.517(2)(b)(1), (2), (3), and (5).

The failure to act described in this subrule may not be
excused on the ground that the discovery sought is objec-
tionable unless the party failing to act has applied for a
protective order as provided by rule 1.504.

1.517(5) Motions relating to discovery. No motion
relating to depositions or discovery shall be filed with the
clerk or considered by the court unless the motion alleges
that counsel for the moving party has made a good faith
but unsuccessful attempt to resolve the issues raised by
the motion with opposing counsel without intervention
of the court. [Report 1943; amendment 1957; amend-
ment 1973; October 31, 1997, effective January 24,

1998; November 9, 2001, effective February 15, 2002]

COMMENT: Rule 1.517(1)(b) requires that any order granting
a motion to compel discovery shall warn of the possibility of sanc-
tions, and rule 1.517(1)(e) requires that such an order shall be mailed
by the clerk to both the attorney and client.

Rules 1.518 to 1.600 Reserved.

DIVISION VI
PRETRIAL PROCEDURE

Rule 1.601 Pretrial calendar. The court may provide
forapretrial calendarin any county, whichmay extend to
all actions, or be limited either to jury or nonjury actions.
[Report 1943; November 9, 2001, effective February 15,
2002]

Rule 1.602 Pretrial conferences; scheduling; man[]
agement.

1.602(1) Pretrial conferences; objectives. In any
action, the court may in its discretion direct the attorneys
forthe partiesand any unrepresented partiesto appear be-
fore it for a conference or conferences before trial for
such purposes as:
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a. Expediting the disposition of the action.

b. Establishing early and continuing control so that
the case will not be protracted because of lack of manage-
ment.

c. Discouraging wasteful pretrial activities.

d. Improving the quality of the trial through more
thorough preparation.

e. Facilitating the settlement of the case.

1.602(2) Scheduling and planning.

a. Upon application of any party or on the court’s
own motion, except in categories of cases exempted by
supreme courtrule asinappropriate, the courtoritsdesig-
nee shall enter a scheduling order setting time limits for
all of the following:

(1) Joining other parties.

(2) Designating experts.

(3) Completing discovery.

(4) Amending the pleadings.

(5) Filing and hearing motions.

b. Afterconsulting with the attorneys for the parties
and any unrepresented parties, the court may also order
any of the following:

(1) Special procedures, including assignment to a
single judge, for managing potentially difficult or pro-
tractedactionsthat may involvecomplexissues, multiple
parties, difficult legal questions, or unusual proof prob-
lems.

(2) The date or dates for conferences before trial, afi-
nal pretrial conference and trial.

(3) Any other matters appropriate in the circum-
stances of the case including extension of those deadlines
which are then justified.

¢.  Aschedule shall not be modified except by leave
of the court upon a showing of good cause.

1.602(3) Subjects to be discussed at pretrial con[]
ferences. The courtatany conference underthisrule may
consider and take action with respect to the following:

a. The formulation and simplification of the issues,
includingthe elimination of frivolous claims or defenses.

b. The necessity or desirability of amendments to
the pleadings.

c.  The possibility of obtaining admissions of fact
and of documents which will avoid unnecessary proof,
stipulationsregarding the authenticity of documents, and
advance rulings from the court on the admissibility of ev-
idence.

d. The avoidance of unnecessary proof including
limitation of the number of expert witnesses and of cu-
mulative evidence.

e. The identification of witnesses and documents,
the need and schedule for filing and exchanging pretrial
briefs, and the date or dates for further conferences and
for trial.

f- The advisability of referring matters to a master.

g The possibility of settlement and imposition of a
settlement deadline or the use of extrajudicial procedures
to resolve the dispute.
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h.  The substance of the pretrial order.

i.  The disposition of pending motions.

J- Settling any facts of which the courtisto be asked
to take judicial notice.

k. Specifying all damage claims in detail as of the
date of conference.

. All proposed exhibits and mortality tables and
proof thereof.

m. Consolidation, separation for trial, and deter-
mination of points of law.

n.  Questions relating to voir dire examination of ju-
IOr1S.

o. Filing of advance briefs when required.

p. Suchother matters as may aid in the disposition of
the action.

At least one of the attorneys for each party participat-
ing in any conference before trial shall have authority to
enter into stipulations and to make admissions regarding
allmattersthatthe participantsmayreasonablyanticipate
may be discussed.

1.602(4) Final pretrial conference. A final pretrial
conference shall be held as close to the time of trial asrea-
sonable under the circumstances. The participants atany
such conference shall formulate a planfor trial, including
aprogram for facilitating the admission of evidence. The
conference shall be attended by at least one of the attor-
neys who will conduct the trial for each of the parties and
by any unrepresented parties.

1.602(5) Sanctions. If a party or party’s attorney
fails to obey a scheduling or pretrial order, or if no ap-
pearance is made on behalf of a party at a scheduling or
pretrial conference, orif a party or party’sattorney issub-
stantially unprepared to participate in the conference, or
if a party or party’s attorney fails to participate in good
faith, the court, upon motion or the court’s owninitiative,
may make such orders with regard thereto as are just, and
among others any of the orders provided in rule
1.517(2)(D)(2) - (4). Inlieu of or in addition to any other
sanction, the court shall require the party or the attorney
representing that party or both to pay the reasonable ex-
penses incurred because of any noncompliance with this
rule, including attorney’s fees, unless the court finds that
the noncompliance was substantially justified or that oth-
ercircumstances make an award of expensesunjust. [Re-
port 1943; amendment 1961; amendment 1979;
amendment 1982; amendment 1983; Report June 16,
1987, effective September 1, 1987; October 31, 1997, ef-
fective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule1.603 Pretrial conference; record. Ontherequest
of any interested counsel or the court, the reporter must
record the entire conference, or any designated part
thereof. [Report 1943; November 9,2001, effective Feb-
ruary 15, 2002]
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Rule 1.604 Pretrial orders. After any conference held
pursuant to rule 1.602, an order shall be entered reciting
the action taken. This order shall control the subsequent
course of the action unless modified by a subsequent or-
der. The order following a final pretrial conference shall
be in accordance with the final pretrial order form found
inrule 1.1901, form 6, and shall be modified only to pre-
vent manifestinjustice. [Report 1943; amendment 1957;
Report May 28, 1987, effective August 3, 1987; Novem-
ber 9, 2001, effective February 15, 2002]

Rules 1.605 to 1.700 Reserved.

DIVISION VII

DEPOSITIONS AND PERPETUATING
TESTIMONY

A. DEPOSITIONS

Rule 1.701 Depositions upon oral examination.

1.701(1) When depositions may be taken. After
commencement of the action, any party may take the tes-
timony of any person, including a party, by deposition
upon oral examination. Leave of court, granted with or
without notice, must be obtained only if the plaintiff
seeks to take a deposition prior to the expiration of ten
days after the date for motion or answer for any defen-
dant, exceptthatleaveisnotrequired under any of the fol-
lowing circumstances:

a. Ifadefendant hasserved a notice of taking depo-
sition or otherwise sought discovery.

b. If special notice is given as provided in rule
1.701(2)(D).

The attendance of witnesses may be compelled by sub-
poena as provided in rule 1.715. The deposition of a per-
son confined in prison may be taken only by leave of
court on such terms as the court prescribes.

1.701(2) Special notice for taking of deposition by
plaintiff. Leave of courtis not required for the taking of a
deposition by plaintiff if the notice, in addition to those
things required by rule 1.707(1), does the following:

a. States that the person to be examined is about to
gooutofthestate andwill be unavailable forexamination
unless the person’s deposition is taken before the expira-
tion of ten days after the date for motion or answer forany
defendant.

b. Sets forth facts to support the statement. The
plaintiff’s attorney shall sign the notice, and the attor-
ney’s signature constitutes a certification by the attorney
that to the best of the attorney’s knowledge, information,
and belief the statement and supporting facts are true.

If aparty shows that upon being served with notice un-
der thisrule, the party was unable through the exercise of
diligence to obtain counsel to represent the party at the
taking of the deposition, the deposition may not be used
against that party.

1.701(3) Enlarging and shortening time. The court
may for cause shown enlarge or shorten the time for tak-
ing the deposition.
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1.701(4) Recording. The courtmay upon motionor-
derthatthe testimony at adeposition be recorded by other
than stenographic means, in which event the order shall
designate the manner of recording, preserving, and filing
the deposition, and may include other provisions to en-
sure that the recorded testimony will be accurate and
trustworthy. If the order is made, a party may neverthe-
less arrange to have a stenographic transcription made at
the party’sown expense. Leave of courtis notrequired to
record testimony by nonstenographic means if the depo-
sition is also to be recorded stenographically.

1.701(5) Place of deposition.

a. Oral depositions may be taken only within this
state or within 100 miles from the nearest Iowa point.
But, uponmotion of the party desiring the deposition, and
after hearing on notice to the other parties, the court may
order it orally taken at any other specified place, if the is-
sue is sufficiently important and the testimony cannot
reasonably be obtained by written interrogatories or by
deposition by telephone.

b. Ifthe deponent is a party or the officer, partner or
managing agent of a party which is not a natural person,
the deponent shall be required to submit to examination
in the county where the action is pending, unless other-
wise ordered by the court.

1.701(6) Failure to attend or serve subpoena; ex[]
penses.

a. Ifthe party giving the notice of the taking of a de-
position failsto attend and proceed therewith and another
party attends in person or by attorney pursuant to the no-
tice, the court may order the party giving the notice topay
to such other party the reasonable expenses incurred by
the other party and the other party’sattorney inattending,
including reasonable attorney’s fees.

b. Ifthe party giving the notice of the taking of a de-
position of a witness fails to serve a subpoena upon the
witness and the witness does not attend because of such
failure, and if another party attends in person or by attor-
ney because such other party expects the deposition of
that witness tobe taken, the court may order the party giv-
ing the notice to pay to suchother party the reasonable ex-
penses incurred by the other party and the other party’s
attorney in attending, including reasonable attorney’s
fees.

1.701(7) Depositions by telephone. Any deposition
permitted by the rules in this chapter may be taken by
telephonic means.

A party desiring to take the deposition of any person
upon oral examination by telephonic means shall give
reasonable notice thereof in writing to every other party
tothe action. Suchnotice shall contain all other informa-
tionrequiredby rule 1.707(1) and shall state that the tele-
phone conference will be arranged and paid for by the
initiating party. No part of the expense for telephone ser-
vice shall be taxed as costs.

The personreporting the testimony shall be in the pres-
ence of the witness unless otherwise agreed by all parties.

If any examining party desires to present exhibits to
the witness during the deposition, copies shall be sent to
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the deponent and the parties prior to the taking of the de-
position.

Nothing in this rule shall prohibit a party or counsel
from being in the presence of the deponent when the de-
position is taken. [Report October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.702 Depositions in small claims. In small
claims, depositions may not be taken unless leave of
courtisfirst obtained on notice and showing of just cause
therefor and uponsuchtermsasjustice may require. [Re-
port 1943; amendment 1957; amendment 1973; October
31,1997, effective January 24, 1998; November 9,2001,

effective February 15, 2002]

COMMENT: The revised rule requires leave of court before
any depositions may be taken in a small claims case. The prior rule
required leave of court for discovery depositions and did not address
depositions for evidentiary purposes. The distinction between discov-
ery and evidentiary depositions was previously abolished.

Rule 1.703 Deposition notice to parties in default. A
party requiring proof to obtain a judgment against a de-
faulted party may take depositions afterserving notice on
the attorney of record for the defaulted party, or on any
defaulted party having no attorney of record. Parties in
default are not entitled to notice as to depositions taken
under any otherrule. [Report 1943; October31, 1997, ef-
fective January 24, 1998; November 9, 2001, effective
February 15, 2002]

COMMENT: The rule eliminates the requirement that a copy
of the deposition notice be served on the Clerk if the defaulted party
has no attorney and adds a requirement that notice be given to any de-
faulted party who has no attorney of record.

Rule 1.704 Use of depositions. Any part of a deposition,
so far as admissible under the rules of evidence, may be
used upon the trial or at an interlocutory hearing or upon
the hearing of a motion in the same action against any
party who appeared when it was taken, or stipulated
therefor, or had due notice thereof, to do any of the fol-
lowing:

1.704(1) Toimpeach or contradict deponent’s testi-
mony as a witness.

1.704(2) For any purpose if, when it was taken, de-
ponent was a party adverse to the offeror, or was an offi-
cer, partner, or managing agent of any adverse party
which is not a natural person.

1.704(3) For any purpose, if the court finds that the
offeror was unable to procure deponent’s presence at the
trial by subpoena; or that deponent is out of the state and
such absence was not procured by the offeror; or that de-
ponentisdead, orunable totestify because of age, illness,
infirmity, or imprisonment.

1.704(4) Forany purpose, if it was taken of an expert
witness specially retained for litigation; or the deponent
was a health care practitioner offering opinions or facts
concerning a party’s physical or mental condition.

1.704(5) On application and notice, the court may
also permit a deposition to be used for any purpose, under
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exceptional circumstances making it desirable in the in-
terests of justice; having due regard for the importance of
witnesses testifyingin open court. [Report 1943; amend-
ment 1957; Report August 27,1987, effective November
2,1987; Report March 21, 1989, effective June 1, 1989;
November 9, 2001, effective February 15, 2002]

Rule 1.705 Effect of taking or using depositions.

1.705(1) If a party offers only part of a deposition,
any other party may require an offer of all of the deposi-
tion relevant to the portion offered, and any other party
may offer other relevant parts.

1.705(2) A party does not make a deponent the
party’s own witness by taking a deposition or using it
solely under rule 1.704(1) or 1.704(2). A party introduc-
ing a deposition for any other purpose makes the depo-
nent that party’s witness, but may contradict the witness’
testimony by relevant evidence. [Report 1943; October
31,1997, effective January 24, 1998; November 9,2001,
effective February 15, 2002]

Rule 1.706 Substituted parties; successive actions.
Substitution of parties does not prevent use of deposi-
tions previously taken in the action. If an action is dis-
missed, depositions legally taken therein may be used in
any subsequent actioninvolving the same subject matter,
betweenthe same parties, their representatives or succes-
sors in interest. [Report 1943; October 31, 1997, effec-
tive January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.707 Notice for oral deposition.

1.707(1) A party desiring to take the deposition of
any person upon oral examination shall give reasonable
notice in writing to every other party to the action. The
notice shall state the time and place for taking the deposi-
tion and the name and address of each person to be ex-
amined, if known, and, if the name is not known, a
general descriptionsufficient toidentify the person orthe
particular class or group to which the person belongs.

1.707(2) If a subpoena duces tecum is to be served
on the person to be examined, the designation of the ma-
terials to be produced as set forth in the subpoena shall be
attached to or included in the notice.

1.707(3) The notice to a party deponent may be ac-
companied by a request made in compliance with rules
1.512 and 1.513 for the production of documents and tan-
gible things at the taking of the deposition. The proce-
dure of rule 1.513 shall apply to the request.

1.707(4) Nosubpoenaisnecessary torequire the ap-
pearance of a party for a deposition. Service on the party
or the party’s attorney of record of notice of the taking of
the deposition of the party or of an officer, partner or
managing agent of any party who is not a natural person,
as provided in rule 1.707(1), is sufficient to require the
appearance of a deponent for the deposition.
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1.707(5) A notice or subpoena may name as the de-
ponent a public or private corporation or a partnership or
association or governmental agency and describe with
reasonable particularity the matters on which examina-
tionisrequested. Inthatevent, the organization sonamed
shall designate one or more officers, directors, or manag-
ing agents, or other persons who consent to testify on its
behalf, and may set forth, for each person designated, the
matters on which the witness will testify. A subpoena
shall advise a nonparty organization of its duty to make
suchadesignation. The persons so designated shall testi-
fy as to matters known or reasonably available to the or-
ganization. This rule does not preclude taking a
deposition by any other procedure authorized in the rules
inthischapter. [Report October 31,1997, effective Janu-
ary 24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.708 Conduct of oral deposition.

1.708(1) Examination; cross[Jexamination; re[]
cording examination; administering the oath; objec[]
tions. Examination and cross-examination of witnesses
may proceed as permitted at the trial. The officer before
whom the deposition is to be taken shall put the witness
under oath and shall personally, or by someone acting un-
der the officer’s direction and in the officer’s presence,
record the testimony of the witness. The testimony shall
be takenstenographically orrecorded by any othermeans
orderedinaccordance withrule 1.701(4). Ifrequested by
one of the parties, the testimony shall be transcribed. All
objections made at the time of the examination to the
qualifications of the officer taking the deposition, or to
the manner of taking it, or to the evidence presented, or to
the conduct of any party, and any other objection to the
proceedings, shall be noted by the officer upon the depo-
sition. Evidence objected to shall be taken subject to the
objections. In lieu of participating in the oral examina-
tion, parties may serve written questionsinasealedenve-
lope on the party taking the deposition who shall transmit
them to the officer. The officer shall propound them to
the witness and record the answers verbatim.

1.708(2) Motion to terminate or limit examination.
At any time during the taking of the deposition, on mo-
tion of a party or of the deponent and upon a showing that
the examination isbeing conducted in bad faith orinsuch
manner as unreasonably to annoy, embarrass, or oppress
the deponent or party, the court in which the action is
pending or the courtin the district where the deposition is
being taken may order the officer conducting the ex-
amination to cease forthwith from taking the deposition,
or may limit the scope and manner of the taking of the de-
position as provided in rule 1.504. If the order made ter-
minates the examination, it shall be resumed thereafter
only upon the order of the court in which the action is
pending. Upon demand of the objecting party or depo-
nent, the taking of the deposition shall be suspended for
the time necessary to make a motion for an order. The
provisions of rule 1.517(1)(d) apply to the award of ex-
penses incurred in relation to the motion. [Report 1943;
amendment 1957; amendment 1973; October 31, 1997,
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effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.709 Reading and signing depositions.

1.709(1) Wherereading or signing not required. No
oral deposition reported and transcribed by an official
court reporter or certified shorthand reporter of Iowa
need be submitted to, read or signed by the deponent.

1.709(2) Submission to witness; changes; signing.
Inother cases, when the testimony is fully transcribed the
deposition shall be submitted to the witness for examina-
tion and shall be read to or by the witness, unless such ex-
amination and reading are waived by the witness and by
the parties. Any changes in form or substance which the
witness desires to make shall be entered upon the deposi-
tion by the officer with a statement of the reasons given
by the witness for making them. The deposition shall
then be signed by the witness, unless the parties by stipu-
lation waive the signing or the witness is ill or dead or
cannot be found or refuses to sign. If the deposition isnot
signed by the witness within 30 days of its submission,
the officer shall sign it and state on the record the fact of
the waiver or of the illness, death, or absence of the wit-
ness or the fact of the refusal to sign together with the rea-
son, if any, given therefor. The deposition may then be
used as fully as though signed unless on a motion to sup-
press under rule 1.717(6) the court holds that the reason
givenforthe refusal tosignrequiresrejectionof the depo-
sition in whole or in part. [Report 1943; amendment
1963; amendment 1973; October 31,1997, effective Jan-
uary 24,1998; November 9, 2001, effective February 15,
2002]

Rule 1.710 Depositions on written interrogatories.

1.710(1) Aparty may take depositionson written in-
terrogatories after first serving all other parties not in de-
fault for failure to appear with copies thereof and with a
notice stating the name, title, and address of the officer to
take them, and the name and address of the deponents.

1.710(2) Other parties may thereafter serve succes-
sive interrogatories on each other, but only as follows:
Cross-interrogatories within ten days after the notice; re-
directinterrogatories within five days after the latter ser-
vice; and recross interrogatories within three days
thereafter. Onapplicationof any party, the court may, for
good cause shown, shorten orenlarge the time forserving
any such succeeding interrogatories.

1.710(3) Within the time required for cross-
interrogatories, a party may elect instead to appear and
orally cross-examine, by serving notice thereof on the
party taking the deposition and all other parties. The
party taking the deposition shall then within five days
serve all parties with notice of the date, hour, and place
where the deposition will be taken, which shall allow a
reasonable time to enable the parties to attend. A party
may waive the original written interrogatories and ex-
amine the deponent orally. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]
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COMMENT: Rules 1.710(2) and 1.710(3) allow all parties, serve written interrogatories, elect to appear and orally cross-examine
not just those who are adversaries to the party taking the deposition, to the witness, and receive notice.
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Rule 1.711 Answers to interrogatories. The party tak-
ing a depositiononwritteninterrogatories shall promptly
transmit a copy of the notice and all interrogatories to the
officerdesignatedinthenotice. The officer shall prompt-
ly take deponent’s answers thereto and complete the de-
position, all as provided in rules 1.708 and 1.709, except
that answersneed not be taken stenographically. [Report
1943; November 9, 2001, effective February 15, 2002]

Rule 1.712 Certification and return; copies.

1.712(1) The officer shall certify on the deposition
that the witness was duly sworn and that the deposition is
atrue record of the testimony given by the witness. Doc-
uments and things produced for inspection during the de-
position shall, upon the request of a party, be marked for
identification and annexed to the deposition, and may be
inspected and copied by any party, except that:

a. The person producing the materials may substi-
tute copies to be marked for identification, if all parties
are provided fair opportunity to verify the copies by com-
parison with the originals.

b. If the person producing the materials requests
their return, the officer shall mark them, give each party
anopportunity toinspect and copy them, and return them
to the person producing them, and the materials may then
be used in the same manner as if annexed to the deposi-
tion. Any party may move for an order that the original
materials be filed with the court, pending final disposi-
tion of the case.

1.712(2) Upon payment of reasonable charges
therefor, the officer shall furnish a copy of the deposition
to any party or to the deponent. [Report 1943; amend-
ment 1973; amendment 1980; Report October 15, 1993,
effective January 3, 1994; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.713 Before whom taken.

1.713(1) The officer taking the deposition shall not
be aparty, apersonfinancially interested in the action, an
attorney or employee of any party, an employee of any
such attorney, or any person related within the fourth de-
gree of consanguinity or affinity to a party, a party’s at-
torney, or an employee of either of them.

1.713(2) Depositions within the United States or a
territory or insular possession thereof may be taken be-
fore any person authorized to administer oaths, by the
laws of the United States this state or any other state, or of
the place where the examination is held.

1.713(3) Depositions in a foreign land may be taken
before a secretary of embassy or legation, or a consul,
vice-consul, consul-general or consular agent of the
United States, or under rule 1.714.

1.713(4) The deposition of a witness who is in the
military or naval service of the United States may be tak-
en before any commissioned officer under whose com-
mand the witnessisserving, orany commissioned officer
in the judge advocate general’s department. [Report
1943; amendment 1945; October 31,1997, effective Jan-
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uary 24,1998; November 9, 2001, effective February 15,
2002]

Rule 1.714 Letters rogatory. A commission or letters
rogatory to take depositions in a foreign land shall be is-
sued only when convenient or necessary, on application
and notice, and on such terms and with such directions as
are just and appropriate. They shall specify the officer to
take the deposition, by name or descriptive title, and may
be addressed: “To the Appropriate Judicial Authority of
(country).” [Report 1943; November 9, 2001, effective
February 15, 2002]

Rule 1.715 Deposition subpoena.

1.715(1) Onapplication of any party, or proof of ser-
vice of a notice to take depositions under rule 1.707 or
rule 1.710, the clerk of court where the action is pending
shall issue subpoenas for persons named in and described
in said notice of application. Subpoenas may also be is-
sued as provided by statute or by rule 1.1701.

1.715(2) Noresident of Iowa shall be subpoenaed to
attend out of the county where the deponent resides, oris
employed, or transacts business in person. [Report 1943;
amendment 1957; amendment 1973; October 31, 1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.716 Costs of taking deposition. Costs of taking
and proceeding to procure a deposition shall be paid by
the party taking it who cannotuseitinevidence until such
costs are paid. The judgment shall award against the los-
ing party only such portion of these costs as were neces-
sarily incurred for testimony offered and admitted upon
the trial. [Report 1943; October31, 1997, effective Janu-
ary 24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.717 Irregularities and objections.

1.717(1) Notice. All objections to any notice of tak-
ing any depositions are waived unless promptly served in
writing upon the party giving the notice.

1.717(2) Officer. Objection to the officer’s qualifi-
cation to take a deposition is waived unless made before
such taking begins, or as soon thereafter as objector
knows it or could discover it with reasonable diligence.

1.717(3) Interrogatories. All objections to the form
of any written interrogatory served under rule 1.710 are
waived unless the objectionsare served on the interrogat-
ing party within the time allowed the objector for serving
succeeding interrogatories and, as to the last interrogato-
ries authorized, within three days after the service there-
of.

1.717(4) Takingdepositions. Errorsorirregularities
occurring during an oral deposition as to any conduct or
manner of taking it, or the oath, or the form of any ques-
tion or answer, and any other errors which might there-
upon have been cured, obviated or removed, are waived
unless seasonably objected to during the deposition.
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1.717(5) Testimony. Except as above provided, tes-
timony taken by deposition may be objected to at the trial
on any ground which would require its exclusion if given
byawitnessinopen court,and objectionsto testimony, or
competency of a witness, need not be made prior to or
during the deposition, unless the grounds thereof could
then have been obviated or removed.

1.717(6) Motion to suppress. All objections to the
manner of transcribing the testimony, or to preparing,
signing, certifying, sealing, endorsing, or transmitting
the deposition, or the officer’s dealing with it, are waived
unless made by motion to suppress the deposition or the
part complained of. Such motion shall be filed with rea-
sonable promptness after the objector knows of, or could
with reasonable diligence discover, the defect. No such
motion shall be sustained unless the defect is substantial
and materially affects the right of some party. [Report
1943; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rules 1.718 to 1.720 Reserved.

B. PERPETUATING TESTIMONY

Rule 1.721 Common law preserved. Rules 1.722
through 1.728 do not limit the court’s common law pow-
ers to entertain actions to perpetuate testimony. [Report
1943; November 9, 2001, effective February 15, 2002]

Rule 1.722 Application before action. An application
to take depositions to perpetuate testimony for use in an
actionnot yet pending shall be filed in the court where the
prospective action might be brought. The application
shall be captioned in the name of the applicant, be sup-
ported by affidavit, and show all of the following:

1.722(1) That the applicant expects to be a party to
an action cognizable in some court of record of lowa, but
which cannot currently be brought.

1.722(2) The subject matter of such action, and the
applicant’s interest therein.

1.722(3) The factstobe shownby the proposedtesti-
mony, and reasons for desiring to perpetuate it.

1.722(4) The name or description of each expected
adverse party, with address if known.

1.722(5) The name and address of each deponent
and the substance of the deponent’s testimony. [Report
1943; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.723 Notice of application. The applicant shall
thereafter serve a notice upon each person named in the
application as an expected adverse party, together witha
copy of the application, stating that the application will
come on for hearing at a time and place named therein.
The notice shall be served as provided for the service of
original notices other than by publication atleast 20 days
before the date of hearing. If service cannotwith due dili-
gence be so made upon any expected adverse party
namedin the application, the court may make such order
asis just for service by publication or otherwise, or may,
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upon a showing of extraordinary circumstances, pre-
scribe a hearing upon less than 20 days’ notice. [Report
1943; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.724 Guardian ad litem. Before hearing the ap-
plication, the court shall appoint an attorney to act as
guardian ad litem for any person under legal disability or
not personally served with notice, who shall cross-
examine for the ward if any depositionisordered, and un-
less an attorney has been so appointed the deposition
shall not be admissible against such person in any subse-
quent action. [Report 1943; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.725 Order allowing application. If satisfied
that the application is not for the purpose of discovery,
and thatitsallowance may prevent future delay or failure
of justice, and that the applicant is unable to bring the
contemplated action or cause it to be brought, the court
shall order the testimony perpetuated. In its order, the
court shall designate the deponents, the subject matter of
their examination, the time, location and officer before
whom the depositions shall be taken, and whether orally
or on written interrogatories. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.726 Taking and filing testimony. Depositions
shall be taken as directed in the court’s order; and shall be
otherwise governed by rules 1.708 to 1.713 and 1.717.
For the purpose of applying these rules to depositions for
perpetuating testimony, each reference therein to the
court in which the petition was filed shall be deemed to
refer to the courtin which the application for such deposi-
tionwasfiled. Unlessthe courtenlarges thetime, allsuch
depositions must be filed therein within 30 days after the
date fixed for taking them, and if not so filed cannot be
later received in evidence. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.727 Limitations on use. Any party to any later
action involving any expected adverse party who was
named in the application and who was served withnotice
as required in rule 1.723 or the privies or successors in
interest of such expected adverse party, may use such de-
position, or a certified copy thereof, if the deponent is
dead, mentally ill or if the deponent’s attendance cannot
be obtained. [Report 1943; amended by 58GA, ch 152,
§202; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.728 Perpetuating testimony pending appeal.
During the time allowed for taking an appeal from judg-
ment of a court of record or during the pendency of such
appeal, that court may, on motion, allow testimony to be
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perpetuated for use in the event of further proceedings
before it. The motion shall state the name and address of
each proposed deponent, the substance of the deponent’s
expected testimony, and the reason for perpetuating it. If
the court finds such perpetuation is proper to avoid a fail -
ure or delay of justice, and the depositions are not sought
for discovery, it may order them taken as in rules 1.725
and 1.726. When taken and filed as thus provided, they
shall be used and treated as though they had been taken
pending the trial of the action. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rules 1.729 to 1.800 Reserved.

DIVISION VIII
CHANGE OF VENUE

Rule 1.801 Grounds for change. On motion, the place
of trial may be changed in the following situations:

1.801(1) County. Ifthe county where the case would
be tried is a party, the motion is by an adverse party, the
issue is triable by a jury, and a jury has been demanded.

1.801(2) Interest of judge. Where the trial judge is
directly interestedinthe action, orrelated by consanguin-
ity or affinity within the fourth degree to any party.

1.801(3) Prejudice orinfluence. If the trial judge or
the inhabitants of the county are so prejudiced against the
moving party, orif an adverse party has such undue influ-
enceoverthe county’sinhabitantsthatthe movantcannot
obtain a fair trial. The motion in such case shall be sup-
ported by affidavit of the movant and three disinterested
persons, none being the agent, servant, employee or at-
torney of the movant, nor related to the movant by con-
sanguinity or affinity within the fourth degree. The other
party shall have a reasonable time to file counter affida-
vits. Affiantsmay be examined pursuanttorule 1.431(6).

1.801(4) Agreement. Pursuantto written agreement
of the parties.

1.801(5) Fraud in contract. A defendant, respon-
dent, or other party, sued in a county where the party does
notreside, onawritten contractexpressly performable in
that county, who has filed a sworn answer claiming fraud
in the inception of said contract as a complete defense,
may have the case transferred to the county of that party’s
residence. Within ten days after the transfer is ordered,
the defendant, respondent, or other party must file abond
in an amount fixed by the court, with sureties approved
by the clerk, for payment of all costs; and any judgment
rendered against such party shall include costs in a rea-
sonable amount fixed by the court for expenses incurred
by plaintiff and plaintiff’s attorney by reason of the
change. [Report 1943; October 31, 1997, effective Janu-
ary 24, 1998; November 9, 2001, effective February 15,
2002]
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Rule 1.802 Limitations. Change of venue shall not be
allowed under any of the following circumstances:

1.802(1) In an appeal from a small claims case.

1.802(2) Under rule 1.801(3) where the issues are
triable to the court alone, except for prejudice of the
judge.

1.802(3) Until the issues are made up, unless the ob-
jection is to the judge.

1.802(4) Afteracontinuance,exceptforacausearis-
ing since such continuance or not known to movant prior
thereto.

1.802(5) After one change, for any cause then exist-
ing, and known or ascertainable with reasonable dili-
gence.

In no event shall more than two changes be allowed to
any party. [Report 1943; July 28, 1986, effective October
1,1986; November9,2001, effective February 15,2002]

Rule 1.803 Subsequent change. Where the case istried
after achange of place of trial, and the jury disagrees or a
new trial is granted, the court may in its discretion allow a
subsequent change, under rule 1.801(1), 1.801(2),
1.801(3), or 1.801(4), subject to rule 1.802. [Report
1943; November 9, 2001, effective February 15, 2002]

Rule 1.804 Of whole case. A change may be granted on
motion of one of several coparties; and the whole cause
shallthenbetransferred, unlessseparatetrialsare granted
under rule 1.914. [Report 1943; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.805 Where tried. Unless the change is under
rule 1.801(5), the court granting it shall order the trial
held in a convenient county in the judicial district, or if
the ground appliestoall such counties, thenin anotherju-
dicial district. If the ground applies only to a judge, the
court in its discretion may refuse a change and procure
another judge to try the case where it was brought, or the
supreme court may designate another judge. [Report
1943; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.806 Costs. Unless the change is under rule
1.801(4) or 1.801(5), the order shall designate generally
all costs occasioned by the change, which movant must
pay before the change is perfected. Failure to make such
payment within ten days from the order waives the
change of venue. [Report 1943; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.807 Transferring cause. When a change is or-
dered and the required costs paid, the clerk shall forth-
with transmit to the proper court a transcript of the
proceedings with any original papers and shall retain an
authenticated copy. The case shallbe docketedinthe sec-
ond court without fee and shall proceed. [Report 1943;
October31,1997, effective January 24, 1998; November
9, 2001, effective February 15, 2002]
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Rule 1.808 Action brought in wrong county.

1.808(1) Anactionbroughtinthe wrongcounty may
be prosecuted there until termination, unless adefendant,
before answer, moves for change to the proper county.
Thereupon the court shall order the change at plaintiff’s
costs, which may include reasonable compensation for
defendant’s trouble and expense, including attorney’s
fees, in attending in the wrong county.

1.808(2) Ifall such costs are not paid within 20 days
of the transfer order, the action shall be dismissed. Upon
payment of the costs, the clerk shall forthwith transmit to
the proper court the transcript of the proceedings, with
any original papers, an authenticated copy of which shall
be retained. The case shall be docketed in the second
court without fee and shall proceed. [Report 1943; No-
vember 30, 1993, effective July 1, 1994; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rules 1.809 to 1.900 Reserved.

DIVISION IX
TRIAL AND JUDGMENT

A. TRIALS

Rule 1.901 Trials and issues. A trial is a judicial ex-
amination of issues in an action, whether of law or fact.
Issues arise where a pleading of one party maintains a
claim controverted by an adverse party. Issues are either
oflaw orfact. Anissue of factarises ona material allega-
tionoffactinapleading whichisdeniedinanadversary’s
pleading or by operation of law. All other issues are is-
sues of law which must be tried first. [Report 1943; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.902 Demand for jury trial.

1.902(1) Jury trial is waived if not demanded ac-
cording to this rule; but a demand once filed may not be
withdrawn without consent of all parties not in default.

1.902(2) Apartydesiringajury trial of anissue must
make written demand therefor not later than ten days af-
ter the last pleading directed to thatissue. A jury demand
may be made in the pleading of a party and shall be noted
in the caption. If filed separately with the petition, the
jury demand shall be served with the original notice and
petition. Iffiled after the petition, the jury demand shall
be served and filed in accordance with rule 1.442.

1.902(3) Unlesslimited toaspecificissue, every de-
mand shall be deemed to include all issues triable to a
jury. If a limited demand is filed, any other party may,
within ten days thereafter or suchshorter time as the court
may order, file ademand for ajury trial of some or all oth-
er issues.

1.902(4) Notwithstanding the failure of a party to
demandajuryin anactioninwhich ademand might have
been made of right, the court, in its discretion on motion
and for good cause shown, but not ex parte, and upon
such terms as the court prescribes, may order a trial by
juryofany orallissues. [Report 1943; amendment 1945;
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amendment 1961; amendment 1979; October 31, 1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.903 To courtor jury. Allissues shall be tried to
the court except those for which a jury is demanded. Is-
sues for which a jury is demanded shall be tried to a jury
unless the court finds that there is no right thereto or all
parties appearing at the trial waive a jury in writing or
orally in open court. [Report 1943; November 9, 2001,
effective February 15, 2002]

Rule 1.904 Findings by court.

1.904(1) The court trying an issue of fact without a
jury, whether by equitable or ordinary proceedings, shall
findthe factsin writing, separately stating its conclusions
of law, and direct an appropriate judgment. No request
for findings is necessary for purposes of review. Find-
ings of a master shall be deemed those of the court to the
extent it adopts them.

1.904(2) On motion joined with or filed within the
time allowed for a motion for new trial, the findings and
conclusions may be enlarged or amended and the judg-
ment or decree modified accordingly or a different judg-
ment or decree substituted. But a party, on appeal, may
challenge the sufficiency of the evidence to sustain any
finding without having objected to it by such motion or
otherwise. Resistances to such motions and replies may
be filed and supporting briefs may be served as provided
in rules 1.431(4) and 1.431(5). [Report 1943; amend-
ment 1973; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.905 Exceptions unnecessary. Exceptionstorul-
ingsororders of court are unnecessary whenever amatter
hasbeen called to the attention of the court, by objection,
motion or otherwise and the court has ruled thereon. [Re-
port 1943; November 9, 2001, effective February 15,
2002]

Rule 1.906 Cibvil trial[]setting conference. No later
than 120 days after a case has been commenced the clerk
shall send a notice of civil trial-setting conference to all
parties not in default. A party may move for an earlier
trial-

setting conference, giving notice to all parties. [Report
1943; amendment 1961; amendment 1977; Report 1978,
effective July 1, 1979; amendment 1979; amendment
1984; Report May 28, 1987, effective August 3, 1987;
October31,1997, effective January 24, 1998; November
9, 2001, effective February 15, 2002]

Rule 1.907 Trial assignments.

1.907(1) Civil cases. The court, in the exercise of its
discretion, may assign a case for trial by order upon any
one of the following:

a. Theconclusion of aschedulingor pretrial confer-
ence.

b. The conclusion of a trial-setting conference.
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c. The agreement of all parties or their counsel.

d. The court’s own motion after consultation with
counsel for all parties. Trial of a dissolution of marriage
or a small claim may be set without consulting counsel
subject to rescheduling by the court administrator upon
the request of counsel in the event of a scheduling con-
flict.

The court may delegate its power and duty to assign
cases for trial to the court administrator or other suitable
person.

1.907(2) Small claims appeals. At least twice each
month, the clerk of court shall present to a judge autho-
rized by statute to hear the appeal, the file and any tran-
script or exhibits in each small claims case in which
appeal was taken more than 20 days previously. The ap-
peal shall be decided upon the record without oral argu-
ment unless, within 20 days after the appeal was taken, a
party filed withthe clerk of courta writtenrequest fororal
argument specifying the issues to be argued, in which
event the judge may schedule oral argument. Additional
evidence shall not be received except as authorized by
statute. [Report 1961; amended by 62GA, ch 474, §1;
amendment 1969; amendment 1979; amended by 1984
Iowa Acts, ch 1322, §8; Report December 3, 1985, effec-
tive February 3, 1986; May 28, 1987, effective August 3,
1987; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.908 Duty to notify court.

1.908(1) Of settlements. Whenever a case assigned
for trial has been settled, it shall be the duty of the attor-
neys or parties appearing in person to so notify the court
immediately.

1.908(2) Of conflicting engagements and terminal]
tionthereof. When acase assignedfor trialisreachedand
an attorney of record therein is then actually engaged ina
trial in another court, it shall be the attorney’s duty to so
inform the court who may hold the trial of such case in
abeyance until the engagement is concluded. Assoonas
the attorney is free from such engagement, it shall be the
attorney’s duty to notify the courtimmediately and stand
ready to proceed with trial of the case. [Report 1961; Oc-
tober 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]

Rule 1.909 Fee for late settlement of jury trial. Inthe
event notice of settlement is given later than two full
working daysbefore a civil action is scheduled to be tried
to ajury or is reached for jury trial, whichever is later, or
the case is settled during trial, a fee of $500 shall be as-
sessed as court costs. A late settlement fee shall not be
waived by the court. Fees so collected shall be remitted
by the clerk to the treasurer of state to be deposited in the
general fund of the state. [Report 1984; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.910 Motions for continuance.
1.910(1) Motions for continuance shall be filed
without delay after the grounds therefor become known
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to the party or the party’s counsel. Such motion may be
amended only to correct a clerical error.

1.910(2) No case assigned for trial shall be contin-
uedex parte. Allmotions for continuance in a case set for
trial shall be signed by counsel, if any, and approved in
writing by the party represented, unless such approval is
waivedby courtorder. [Report 1943; February 13, 1986,
effective July 1, 1986; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 1.911 Causes for continuance.

1.911(1) A continuance may be allowed for any
cause not growing out of the fault or negligence of the
movant, which satisfies the court that substantial justice
will be more nearly obtained. It shall be allowed if all
parties so agree and the court approves.

1.911(2) All such motions based on absence of evi-
dence must be supported by affidavit of the party, the
party’s agent or attorney, and must show the following:

a. Thename and residence of the absent witness, or,
if unknown, that affiant has used diligence to ascertain
them.

b.  What efforts, constituting due diligence, have
been made to obtain the witness or the witness’ testimo-
ny, and facts showing reasonable grounds to believe the
testimony will be procured by a certain, specified date.

¢.  What particular facts, distinct from legal conclu-
sions, affiant believes the witness will prove, affiant be-
lieves the facts to be true, and affiant knows of no other
witness by whom the facts can be fully proved.

1.911(3) If the court finds such motion sufficient,
the adverse party may avoid the continuance by admit-
ting that the witness if present, would testify to the facts
therein stated, as the evidence of such witness. [Report
1943; amendment 1961; amendment 1980; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.912 Objections; ruling; costs. The adverse
party may at once, or within such reasonable time as the
court allows, file specific written objections to the mo-
tion for continuance, which shall be part of the record.
Where the defenses are distinct, the cause may be contin-
ued asto any one or more defendants. Every continuance
shall be at the cost of the movant unless otherwise or-
dered by the court. [Report 1943; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.913 Consolidation. Unless a party shows the
party will be prejudiced thereby the court may consoli-
date separate actions which involve common questions
of law or fact or order a single trial of any or all issues
therein. In such cases it may make such orders concern-
ing the proceedings as tend to avoid unnecessary cost or
delay. [Report 1943; amendment 1955; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]
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Rule 1.914 Separate trials. Inany action the court may,
for convenience or to avoid prejudice, order a separate
trial of any claim, counterclaim, cross-claim, cross-
petition, or of any separate issue, or any number of any of
them. Any claim against a party may be thus severed and
proceeded with separately. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.915 Impaneling jury.

1.915(1) Selection. Ateachjury trial a persondesig-
nated by the court shall select 16 jurors by drawing their
names from a box without seeing the names. All jurorsso
drawnshallbe listed. Computer selection processes may
be used instead of separate ballots to select jury panels.
Before drawing begins, either party may require that the
names of all jurors be called, and have an attachment for
those absent who are not engaged in other trials; but the
court may wait for its return or not, in its discretion.

1.915(2) Oath or examination. The prospective ju-
rors shall be sworn. The parties shall have the right to ex-
amine those drawn. The court may conduct such
examination asitdeems proper. It may onitsownmotion
exclude any juror.

1.915(3) Challenges. Challenges are objections to
trial jurors for cause, and may be either to the panel or to
anindividual juror. The courtshall determine the law and
fact as to all challenges, and must either allow or deny
them.

1.915(4) To panel. Before any juror is sworn, either
party may challenge the panel, inwriting, distinctly spec-
ifying the grounds, which can be founded only on a mate-
rial departure from the statutory requirements for
drawing or returning the jury. On trial thereof, any offi-
cer, judicial or ministerial, whose irregularity is com-
plained of, and any other persons, may be examined
concerning the facts specified. If the court sustains the
challenge it shall discharge the jury, no member of which
can serve at that trial.

1.915(5) To juror. Challenge to an individual juror
must be made before the jury is sworn to try the case. On
demand of either party to a challenge, the juror shall an-
swerevery questionpertinenttothe inquiry, and otherev-
idence may be taken.

1.915(6) For cause. Ajurormay be challenged by a
party for any of the following causes:

a. Conviction of a felony.

b. Want of any statutory qualification required to
make that person a competent juror.

c. Physical or mental defects rendering the person
incapable of performing the duties of a juror.

d. Consanguinity or affinity within the ninth degree
to the adverse party.

e. Being a conservator, guardian, ward, employer,
employee, agent, landlord, tenant, family member, or
member of the household of the adverse party.

f- Beingaclient of the firm of any attorney engaged
in the cause.

CIVIL PROCEDURE

Ch 1, p.39

g Beingaparty adverse to the challenging party in
any civil action; or havingcomplained of orbeenaccused
by the challenging party in a criminal prosecution.

h. Havingalready satupon a trial of the same issues.

i. Having served as a grand or trial juror in a crimi-
nal case based on the same transaction.

j- Whenitappearsthe juror hasformed orexpressed
an unqualified opinion on the merits of the controversy,
or shows a state of mind which will prevent the juror from
rendering a just verdict.

k. Being interested in an issue like the one being
tried.

[ Havingrequested, directly, or indirectly, that the
person’s name be returned as a juror.

Exemption from jury service is not a ground of chal-
lenge, but the privilege of the person exempt.

1.915(7) Number; striking. Each side must strike
four jurors. Where there are two or more parties repre-
sented by differentcounsel, the courtinits discretionmay
authorize and fix an additional number of jurors to be im-
paneled and strikes to be exercised. After all challenges
are completed, plaintiff and defendant shall alternately
exercise their strikes.

1.915(8) Vacancies. After a challenge is sustained,
another juror shall be called and examined and shall be
subject tobeing challenged orstricken asare otherjurors.

1.915(9) Jury sworn. The names of the eight jurors
who remain on the list after all others have been stricken
shall be read. These shall constitute the jury and shall be
sworn substantially as follows:

“You and each of you do solemnly swear (or affirm)
that you will well and truly try the issues wherein
isplaintiff

and

is defendant, and a true verdict render; and that you will
do so solely on the evidence introduced and in accor-
dance with the instructions of the court.” [Report 1943;
amendment 1980; amendment 1982; 1986 Iowa Acts, ch
1108, §55; October 31,1997, effective January 24, 1998;
November 9, 2001, effective February 15, 2002]

Rule 1.916 Saturday areligious day. Prior to final sub-
mission of the case, no juror whose faith requires observ-
ing Saturday asareligious day canbe compelled toattend
on that day. [Report 1943; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.917 Juror incapacity; minimum number of
jurors.

1.917(1) Jurorincapacity. Inthe eventany juror be-
comes unable to act, or is disqualified, before the jury re-
tires the remaining jurors shall continue to try the case.

1.917(2) Minimum of six jurors required. In the
event more than two jurors become unable to act, or are
disqualified, before the jury retires and renders a verdict,
the court shall declare a mistrial. [Report 1943; amend-
ment 1980; November 9, 2001, effective February 15,
2002]
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Rule 1.918 Returning ballots to box. When a jury is
sworn, the ballotscontaining the names of those absent or
excused from the trial shall be immediately returned to
the box. Those containing the names of jurors sworn
shall be set aside, and returned to the box immediately on
the discharge of that jury. [Report 1943; November 9,
2001, effective February 15, 2002]

Rule 1.919 Procedure after jury sworn. After the jury
is sworn, the trial shall proceed in the following order:

1.919(1) The party having the burden of proof on the
whole action may briefly state the party’s claim, and by
what evidence the party expects to prove it.

1.919(2) The other party may similarly state that
party’s defense and evidence.

1.919(3) The first above party must then produce
that party’s evidence; to be followed by that of the ad-
verse party.

1.919(4) The parties will be confined to rebutting
evidence, unless the court in furtherance of justice, per-
mits them to offer evidence in their original case.

1.919(5) Only one counsel on each side shall ex-
amine the same witness, unless otherwise permitted by
the court. [Report 1943; October 31, 1997, effective Jan-
uary 24,1998; November9, 2001, effective February 15,
2002]

Rule 1.920 Further testimony for mistake. At any
time before final submission, the court may allow any
party to offer further testimony to correct an evident
oversight or mistake, imposing such terms as it deems
just. [Report 1943; November 9, 2001, effective Febru-
ary 15, 2002]

Rule 1.921 Adjournments. After trial begins, the court
may, in furtherance of justice, adjourn it for such time,
and on such conditions as to costs or otherwise, as it
deems just. [Report 1943; November 9, 2001, effective
February 15, 2002]

Rule 1.922 View. When the court deems proper, it may
order an officer to conduct the jury in a body to view any
real or personal property, or any place where a material
fact occurred, and to show it to them. No other person
shall speak to them during their absence on any subject
connected with the trial. [Report 1943; November 9,
2001, effective February 15, 2002]

Rule 1.923 Arguments. The parties may either submit
the case orargue it. The party with the burden of the issue
shall have the opening and closing arguments. In open-
ing, the party shall disclose all points the party relies on,
and if the party’s closing argument refers to any new ma-
terial point or fact not so disclosed, the adverse party may
reply thereto, which shall close the argument. A party
waiving opening argument is limited, in closing, toreply
to the adverse argument; otherwise the adverse party
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shall have the closing argument. The court may limit the
time for argument to itself, but not for arguments to the
jury. [Report 1943; October 31, 1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.924 Instructions. The court shall instruct the
jury as to the law applicable to all material issues in the
case and such instructions shall be in writing, in consecu-
tively numbered paragraphs, and shall be read to the jury
without comment or explanation; provided, however,
that in any action where the parties so agree, the instruc-
tions may be oral. At the close of the evidence, or such
prior time as the court may reasonably fix, any party may
file writtenrequests that the jury be instructed as set forth
in suchrequests. Before argument to the jury begins, the
court shall furnish counsel with a preliminary draft of in-
structions which it expects to give on all controversial is-
sues, which shall not be part of the record. Before jury
arguments, the court shall give to each counsel a copy of
its instructions in their final form, noting this fact of rec-
ord and granting reasonable time for counsel to make ob-
jections, which shall be made and ruled on before
argumentsto the jury. Withinsuch time, all objectionsto
giving or failing to give any instruction must be made in
writing or dictated into the record, out of the jury’s pres-
ence, specifying the matter objected to and on what
grounds. Noother groundsor objectionsshall be asserted
thereafter, orconsidered onappeal. Butifthe courtthere-
after revises or adds to the instructions, similar specific
objection to the revision or addition may be made in the
motion for new trial, and if not so made shall be deemed
waived. Allinstructions and objections, except asabove
provided, shall be part of the record. Nothing in the rules
in this chapter shall prohibit the court from reading to the
jury one or more of the final instructions at any stage of
the trial, provided that counsel for all parties has been
given an opportunity to review the instructions being
read and to make objections as provided in thisrule. Any
instructionsread prior to conclusion of the evidence shall
also be included in the instructions read to the jury fol-
lowing conclusion of the evidence. [Report 1943;
amendment 1961; amendment 1970; amendment 1973;
amended by 65GA, ch 315, §2; amended September 5,
1984, effective November 5, 1984; amended February
21,1985, effective July 1, 1985; October 31, 1997, effec-
tive January 24, 1998; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 1.925 Additional instructions. While the jury is
deliberating, the court may in its discretion further
instruct the jury, in the presence of or after notice to coun-
sel. Suchinstruction shall be in writing, be filed as other
instructionsinthe case, and be a part of the record and any
objections thereto shall be made in a motion for a new
trial. [Report 1943; November 9, 2001, effective Febru-
ary 15, 2002]
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Rule 1.926 Materials available to jurors.

1.926(1) Notes. Jurors shall be permitted to take
notes during the trial using materials to be provided by
the court on the request of any juror. The court shall
instruct the jury that the notes are not evidence and must
be destroyed atthe completionofthe jury’sdeliberations.

1.926(2) What jury may take to jury room. When re-
tiring to deliberate, jurors may take their notes with them
and shall take withthem all exhibitsinevidence exceptas
otherwise ordered. Depositions shall not be taken unless
all of the evidence is in writing and none of it has been
stricken. [Report 1943; October 31, 1997, effective Jan-
uary 24,1998; November 9, 2001, effective February 15,
2002]

Rule 1.927 Separation and deliberation of jury.

1.927(1) Ajuryonce swornshall not separate unless
soordered by the court, who must then advise them that it
is the duty of each juror not to converse with any otherju-
ror or person, nor be addressed on the subject of the trial;
and that, during the trial it is the duty of each juror to
avoid, as far as possible, forming any opinion thereon un-
til the cause is finally submitted.

1.927(2) Onfinal submission, the juryshall retire for
deliberation, and be kept together in charge of an officer
until the jurors agree ona verdictor are discharged by the
court, unless the court permits the jurors to separate tem-
porarily overnight, on weekends or holidays, or in emer-
gencies. During their deliberations, the officer in charge
must not allow any communication to be made to the ju-
rors, nor may the officer make any, except to ask them if
they have agreed on a verdict, unless by order of court;
norcommunicate toany person the state of their delibera-
tions, or the verdict agreed upon before it is rendered.
[Report 1943; amendment 1967; October 31, 1997, ef-
fective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.928 Discharge; retrial. The court may dis-
charge ajury because of any accident or calamity requir-
ing it, or by consent of all parties, or when on an
amendment a continuance is ordered, or if they have de-
liberated until it satisfactorily appears that they cannot
agree. The case shall be retried immediately oratafuture
time, as the court directs. [Report 1943; November 9,
2001, effective February 15, 2002]

Rule 1.929 Court open for verdict. The court may ad-
journ as to other business while the jury is absent, but
shall be open for every purpose connected with the cause
submitted to the jury until it returns a verdict or is dis-
charged. [Report 1943; November 9, 2001, effective
February 15, 2002]

Rule 1.930 Food and lodging. The court may order that
food and lodging be provided at state expense for a jury
being kept together to try or deliberate on a cause. [Re-
port 1943; 1983 Iowa Acts, ch 186, §10142; November9,
2001, effective February 15, 2002]
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Rule 1.931 Rendering verdict and answering inter[]
rogatories.

1.931(1) Number. Before a general verdict, special
verdicts, or answers to interrogatories are returned, the
parties may stipulate that the finding may be rendered by
astated majority of the jurors. Inthe absence of suchstip-
ulation, a general verdict, special verdicts, or answers to
interrogatories must be rendered unanimously. Howev-
er, a general verdict, special verdict, or answers to inter-
rogatories may be rendered by all jurors excepting one of
the jurorsif the jurors have deliberated for a period of not
lessthansix hours after the issuesto be decided have been
submitted to them.

1.931(2) Return; poll. Thejury agreeingon a gener-
al verdict, special verdicts, or answers to interrogatories
shall bring the finding into court where it shall be read to
the jury and inquiry made if it is the jury’s finding. A
party may then require a poll, whereupon the court or
clerk shall ask each juror if it is the juror’s finding. Ifthe
required number of jurors does not express agreement,
the jury shall be sent out for further deliberation; other-
wise, the finding is complete and, unless otherwise pro-
vided by law, the jury shall be discharged.

1.931(3) Sealed. When, by consent of the parties
and the court, the jury has been permitted to seal its find-
ing and separates before it is rendered, such sealing is
equivalent to a rendition and a recording thereof in open
court, and such jury shall not be polled or permitted to
disagree withrespect thereto. [Report 1943; amendment
1973; amended by 65GA, ch 315, §4; amendment 1980;
amended February 21, 1985, effective July 1, 1985; Oc-
tober 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]

Rule 1.932 Form and entry of verdicts. General ver-
dicts, special verdicts, and answers to interrogatories
shall be inwriting. When unanimous they shall be signed
by the foreman or forewoman chosen by the jury, and
when they are not unanimous, they shall be signed by all
jurors concurring therein. They shall be sufficient in
form if they express the intent of the jury. They shall be
filed with the clerk and be entered of record after being
putinform by the courtif needbe. [Report 1943; amend-
ment 1973; November 9, 2001, effective February 15,
2002]

Rule 1.933 Special verdicts. The court may require that
the verdict consist wholly of special written findings on
each issue of fact. It shall then submit in writing ques-
tions susceptible of categorical or brief answers, or forms
of several special findings that the jury might properly
make under the issues and evidence, or submit the issues
andrequire the findings in any other appropriate manner.
Itshall soinstruct the jury as to enable it to find upon each
issue submitted. Ifthe submissionomitsanyissue of fact,
any party not demanding submission of such issue before
the jury retires waives jury trial thereof, and the court
may find upon it; failing which, it shall be deemed found
in accord with the judgment on the special verdict. The
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court shall direct such judgment on the special verdict
and answers as is appropriate thereto. Special interroga-
tories under Iowa Code chapter 668 shall be treated as
special verdicts for purposes of the rules in this chapter.
[Report 1943; amended February 21, 1985, effective July
1,1985; November9,2001, effective February 15,2002]

Rule 1.934 Interrogatories. The jury in any case in
whichitrenders a general verdict may be required by the
court, and must be so required on the request of any party
to the action, to find specially upon any particular ques-
tions of fact, to be stated to it in writing, which questions
of fact shall be submitted to the attorneys of the adverse
party before argument to the jury is commenced. The in-
structions shall be such as will enable the jury to answer
the interrogatories and return the verdict. If both are har-
monious, the court shall order the appropriate judgment.
If the answers are consistent with each other, but any is
inconsistent with the general verdict, the court may order
judgment appropriate to the answers notwithstanding the
verdict, oranew trial, or send the jury back for further de-
liberation. If the answers are inconsistent with each oth-
er,and any isinconsistent with the verdict, the court shall
not order judgment, but either send the jury back or order
anew trial. [Report 1943; November 9, 2001, effective
February 15, 2002]

Rule 1.935 Reference to master. A “master” includesa
referee, auditor or examiner. Onashowing of exception-
al conditions requiring it, the court may appoint a master
as to any issues not to be tried to a jury. The clerk shall
furnish the master with a copy of the order of appoint-
ment. [Report 1943; October31, 1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.936 Compensation. The court shall fix the mas-
ter’s compensation and order it paid or advanced by such
parties, or from such fund or property, as it may deem
just. Execution may issue on such order at the master’s
demand. The master shall not retain any reports as secu-
rity for compensation. [Report 1943; October 31, 1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.937 Powers. The order may specify or limit the
master’s powers or duties, the issue onwhich areportisto
be made, or the time within which a hearing shall be held
or a report filed, or specify that the master merely take
andreportevidence. Except assolimited the mastershall
have and exercise power to regulate all proceedings be-
fore the master; to administer oaths and to do all acts and
take all measures appropriate for the efficient perfor-
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mance of the master’s duties; to compel production be-
fore the master of any witness or party whom the master
may examine, or of any evidence on any matters em-
bracedinthe reference, and torule on admissibility of ev-
idence. The master shall, on request, make a record of
evidence offered and excluded. The master may appoint
ashorthand reporter whose fees shall be advanced by the
requesting party. [Report 1943; October 31, 1997, effec-
tive January 24, 1998; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 1.938 Speedy hearing. Upon appointment the
master shall notify the parties of the time and place of
their first meeting, which shall be within 20 days or such
other time as the court’s order may fix. If a party so noti-
fied fails to appear, the master may proceed ex parte, or,
in the master’s discretion, adjourn to a future day, giving
notice thereof to the absentparty. Itisthe duty of the mas-
tertoproceedwithall reasonable diligence; and the court,
after notice to the master and the parties, may order the
master to expedite proceedings or make areport. [Report
1943; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.939 Witnesses. Any party may subpoena wit-
nesses before a master as for trial in open court; and a wit-
ness failing to appear or testify without good cause shall
be subject to the same punishment and consequences.
[Report 1943; November 9, 2001, effective February 15,
2002]

Rule 1.940 Accounts. The master may prescribe the
form for submission of accounts which are in issue. In
any proper case the master may require or receive in evi-
dence the statement of a certified public accountant who
testifies as a witness. If any item submitted or stated is
objected to, or shown insufficient in form, the master
may require that a different form be furnished, or that the
accounts or any item thereof be proved by oral testimony
or written interrogatories of the accounting parties, or in
such other manner as the master directs. [Report 1943;
October31, 1997, effective January 24, 1998; November
9, 2001, effective February 15, 2002]

Rule 1.941 Filing report. The master shall file with the
clerk the original exhibits, and any transcript of the pro-
ceedings and evidence, otherwise a summary thereof,
with a report on the matters submitted in the order of ref-
erence, including separate findings and conclusions if so
ordered. The master may submit a draft of the report to
counsel for their suggestions. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]
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Rule 1.942 Disposition. The clerk shall mail notice of
filingthereporttoallattorneysofrecord. Withintendays
after mailing, unless the court enlarges the time, any
party may file written objections toit. Applicationforac-
tion on said report, or objections, shall be heard on such
notice as the court prescribes. The report shall have the
same effect whether or not the reference was by consent;
butwhere partiesstipulate that the master’s findings shall
be final, only questions of law arising upon the report
shall thereafter be considered. The court shall accept the
master’s findings of fact unless clearly erroneous; and
may adopt, reject or modify the report wholly or in any
part, or recommit it with instructions. [Report 1943; Oc-
tober 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]

Rule 1.943 Voluntary dismissal. A party may, without
order of court, dismiss that party’s own petition, counter-
claim, cross-claim, cross-petition or petition of interven-
tion, at any time up until ten days before the trial is
scheduledtobegin. Thereafter aparty may dismissanac-
tion or that party’s claim therein only by consent of the
court which may impose such terms or conditions as it
deems proper; anditshall require the consent of any other
party asserting acounterclaim against the movant, unless
that will still remain for an independent adjudication. A
dismissal under this rule shall be without prejudice, un-
less otherwise stated; but if made by any party who has
previously dismissed an action against the same defen-
dant, in any court of any state or of the United States, in-
cluding or based on the same cause, such dismissal shall
operate as an adjudication against that party on the mer-
its, unless otherwise ordered by the court, in the interests
ofjustice. [Report 1943; amendment 1982; amended Oc-
tober9, 1984, effective December 8, 1984; December 28,
1989, effective July 2, 1990; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.944 Uniform rule for dismissal for want of
prosecution.

1.944(1) Itisthe declared policy that in the exercise
ofreasonablediligence every civil and special action, ex-
cept under unusual circumstances, shall be brought to is-
sue and tried within one year from the date it is filed and
docketed and in most instances within a shorter time.

1.944(2) Allcasesatlaw orin equity where the peti-
tion has been filed more than one year prior to July 15 of
any year shall be for trial at any time prior to January 1 of
the next succeeding year. The clerk shall prior to August
15 of each year give notice to counsel of record as pro-
vided in rule 1.442 of the docket number, the names of
parties, counsel appearing, and date of filing petition.
The notice shall state that such case will be for trial and
subject to dismissal if not tried prior to January 1 of the
next succeeding year pursuant to thisrule. All suchcases
shallbe assigned and tried or dismissed without prejudice
at plaintiff’s costs unless satisfactory reasons for want of
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prosecution or grounds for continuance be shown by ap-
plication and ruling thereon after notice and not ex parte.
1.944(3) This rule shall not apply to the following

«,

casesprovided, however, that afinding asto “a” through
“e” is made and entered of record:

a. Casespendingonappeal from a court of record to
a higher court or under order of submission to the court.

b. Cases in which proceedings subsequent to judg-
ment or decree are pending.

c. Caseswhichhavebeenstayed pursuantto the Sol-
diers’ and Sailors’ Civil Relief Act of 1940 [50 U.S.C.
app. §501]

d. Caseswhere a party is paying a claim pursuant to
written stipulation on file or court order.

e. Cases awaiting the action of a referee, master or
other court-appointed officer.

1.944(4) The case shall not be dismissed if there is a
timely showing that the original notice and petition have
not been served and that the party resisting dismissal has
used due diligence in attempting to cause process to be
served.

1.944(5) No continuance under this rule shall be by
stipulation of parties alone but must be by order of court.
Where appropriate the order of continuance shall be to a
date certain.

1.944(6) The trial court may, in its discretion, and
shall upon a showing that such dismissal was the result of
oversight, mistake or other reasonable cause, reinstate
the action or actions so dismissed. Application for such
reinstatement, setting forth the grounds therefor, shall be
filed within six months from the date of dismissal. [Re-
port 1961; amended by 61GA, ch 487, §2; amendment
1969; amendment 1975; October 31,1997, effective Jan-
uary 24,1998; November9, 2001, effective February 15,
2002]

Rule 1.945 Involuntary dismissal. A party may move
for dismissal of any action or claim against the party or
for any appropriate order of court, if the party asserting it
fails to comply with the rules of this chapter or any order
of court. After a party has rested, the adverse party may
move for dismissal because no right to relief has been
shown, under the law or facts, without waiving the right
to offer evidence thereafter. [Report 1943; amendment
1967; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.946 Effect of dismissal. All dismissals not gov-
erned by rule 1.943 or not for want of jurisdiction or im-
proper venue, shall operate as adjudications on the merits
unless they specify otherwise. [Report 1943; November
9, 2001, effective February 15, 2002]

Rule 1.947 Costs of previously dismissed action.
Where a plaintiff sues on a claim that was previously dis-
missed against the same defendant in any court of any
state or the United States, the court may stay such suit un-
til the costs of the prioraction are paid. [Report 1943; Oc-
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tober 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]
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Rules 1.948 to 1.950 Reserved.

B. JUDGMENTS GENERALLY

Rule1.951 Judgmentdefined. Every final adjudication
of any of the rights of the parties in an action is a judg-
ment. [Report 1943; November 9, 2001, effective Febru-
ary 15, 2002]

Rule 1.952 Partial judgment. A party who succeedsin
partonly may have judgment expressly for the successful
part and against that party as to the rest. [Report 1943;
October31,1997, effective January 24, 1998; November
9, 2001, effective February 15, 2002]

Rule 1.953 As to some parties only. Where the action
involves two or more parties, the court may, in its discre-
tion, and though it has jurisdiction of them all, render
judgment for or against some of them only, whenever the
prevailing party would have been entitled thereto had the
actioninvolved the prevailing party alone, or whenevera
several judgment is proper; leaving the action to proceed
as to the other parties. [Report 1943; October 31, 1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.954 Judgment on the pleadings. Any party
may, atany time, on motion, have any judgment to which
that partyisentitledunder the uncontroverted factsstated
inall the pleadings, or on any portion of that party’sclaim
ordefense whichisnot controverted, leaving the actionto
proceed as to any other matter of which such judgment
doesnot dispose. [Report 1943; October 31, 1997, effec-
tive January 24, 1998; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 1.955 On verdict. The clerk must forthwith enter
judgmentuponaverdictwhen filed, unlessitis special, or
the court has ordered the case reserved for future argu-
mentor consideration. [Report 1943; November 9,2001,
effective February 15, 2002]

Rule 1.956 Principal and surety; order of liability. A
judgment against principal and surety shall recite the or-
der of their liability upon it. A “surety” includes all per-
sons whose liability on the claim is secondary to that of
another. [Report 1943; October 31,1997, effective Janu-
ary 24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.957 On claim and counterclaim. A claim and
counterclaim shall not be set off against each other, ex-
cept by agreement of both parties or unless required by
statute. The court, on motion, may order that both parties
make payment into court for distribution, if it finds that
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the obligation of either party is likely to be uncollectible.
If there are multiple parties and separate set-off issues,
eachset-offissue should be determined independently of
the others. The court shall distribute the funds received
and declare obligations discharged as if the payment into
court by either party had been a payment to the other
party and any distribution of those funds back to the party
making payment had been a payment to that party by the
otherparty. [Report 1943; amendment 1984; October31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.958 By agreement. Except in actions for dis-
solution of marriage, separate maintenance and annul-
ment of marriage, the clerk shall forthwith enter any
judgment upon which all parties agree in open court, or
by writing filed with the clerk; and execution may issue
forthwith unless otherwise agreed. [Report 1943; Report
1978, effective July 1, 1979; November 9, 2001, effec-
tive February 15, 2002]

Rule 1.959 Entry. Alljudgmentsand orders must be en-
tered on the record of the court and clearly specify the re-
lief granted or the order made. [Report 1943; November
9, 2001, effective February 15, 2002]

Rule 1.960 Taxation of costs. Where an action is dis-
posed of without payment, or provision for assessment,
of court costs the clerk shall at once enter judgment for
costs against the plaintiff. [Report 1961; November 9,
2001, effective February 15, 2002]

Rule 1.961 Notes surrendered. The clerk shall not, un-
less by special order of the court, enter orrecord any judg-
ment based on a note or other written evidence of
indebtedness until such note or writing is first filed with
the clerk for cancellation. [Report 1943; amendment
1945; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.962 Affidavit ofidentity. The clerk shall noten-
terapersonaljudgmentuntil the creditor, creditor’sagent
or attorney, files an affidavit stating the full name, oc-
cupation and residence of the judgment debtor, to af-
fiant’s information and belief. If such residence is in an
incorporated place of more than 5,000 population, the af-
fidavit shall include the street number of debtor’s resi-
dence and business address, if any. But a judgment
entered or recorded without such affidavit shall not be in-
valid. [Report 1943; October 31,1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]

Rules 1.963 to 1.970 Reserved.
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C. DEFAULTS AND JUDGMENTS THEREON

Rule 1.971 Default defined. A party shall be in default
whenever that party does any of the following:

1.971(1) Failstoserve and, withina reasonable time
thereafter, file a motion or answer as required in rule
1.303 or 1.304.

1.971(2) Withdraws a pleading without permission
to replead.

1.971(3) Fails to be present for trial.

1.971(4) Fails to comply with any order of court.

1.971(5) Doesany act which permitsentry of default
under any rule or statute. [Report 1943; Report 1978, ef-
fective July 1, 1979; April 30, 1987, effective July 1,
1987; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.972 Procedure for entry of default.

1.972(1) Entry. If a party not under legal disability
or not a prisoner in a reformatory or penitentiary is in de-
faultunderrule 1.971(1) or 1.971(2), the clerk shall enter
that party’s default in accordance with the procedures set
forth in this rule without any order of court. All other de-
faults shall be entered by the court.

1.972(2) Application. Requests for entry of default
under rule 1.972(1) shall be by written application to the
clerk of the court in which the matter is pending. No de-
fault shall be entered unless the application contains a
certification that written notice of intention to file the
written application for default was given after the default
occurred and at least ten days prior to the filing of the
written application for default. A copy ofthe notice shall
be attached to the written application for default. If the
certification is filed, the clerk on request of the adverse
party mustenter the default of record withoutany order of
court.

1.972(3) Notice.

a. Totheparty. A copy of the notice of intent to file
written application for default shall be sent by ordinary
mail to the last known address of the party claimed to be
indefault. No other notice to a party claimed to be in de-
fault is required.

b. Representedparty. When aparty claimed to be in
default is known by the party requesting the entry of de-
fault to be represented by an attorney, whether or not that
attorney has formally appeared, a copy of notice of intent
tofile written application for default shall be sent by ordi-
nary mail to the attorney for the party claimed to be in de-
fault. This rule shall not be construed to create any
obligation to undertake any affirmative effort to deter-
mine the existence or identity of counsel representing the
party claimed to be in default.

c¢. Computation of time. The ten-day period speci-
fied in rule 1.972(2) shall begin from the date of mailing
notice, not the receipt thereof.

d. Form of notice. The notice required by rule
1.972(2) shall be substantially as set forthin rule 1.1901,
Form 10.
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1.972(4) Applicability. The notice provisions ofthis
rule shall not apply to a default sought and entered in the
following cases:

a. Any case prosecuted under small claims proce-
dure.

b. Any forcible entry and detainer case, whether or
not placed on the small claims docket.

¢.  Any juvenile proceeding.

d. Against any party claimed to be in default when
service of the original notice onthat party was by publica-
tion. [Report 1943; October 31, 1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.973 Judgment on default. Judgment upon a de-
fault shall be rendered as follows:

1.973(1) Where the claim is for a sum certain, or
which by computation, can be made certain, the clerk,
upon request, shall make such computation as may be
necessary, and upon affidavit that the amount is due shall
enter judgment for that amount, and costs against the
party in default.

1.973(2) Inall cases the court on motion of the pre-
vailing party, shall order the judgment to which the pre-
vailing party is entitled, provided notice and opportunity
to respond have been given to any party who has ap-
peared, and the clerk shall enter the judgment so ordered.
Ifnojudge is holding court in the county, such order may
be made by a judge anywhere in the judicial district as
providedinrule 1.453. The court may, and on demand of
any party not in default shall, either hear any evidence or
accounting required to warrant the judgment or refer it to
a master; or submit it to a jury if proper demand has been
made therefor under rule 1.902. [Report 1943; Report
1978, effective July 1, 1979; February 1, 1991, effective
July 1, 1991; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.974 Notice of default in certain cases. When
any judgment other than one in rem has been taken by de-
fault against a party served with notice delivered to
another person as provided in rule 1.305(1), the clerk
shall immediately give written notice thereof, by ordi-
nary mail to such party atthat party’slast known address,
or the address where such service was had. The clerk
shall make a record of such mailing. Failure to give such
notice shall not invalidate the judgment. [Report 1943;
October31,1997, effective January 24, 1998; November
9, 2001, effective February 15, 2002]

Rule 1.975 On published service. No personal judg-
ment shall be entered against a person served only by
publication or by publication and mailing, as provided in
rule 1.311, unless that party has appeared. [Report 1943;
amendment 1951; October 31, 1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]
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Rule 1.976 Relief in other cases. The judgment may peared, it cannot exceed what is demanded. [Report
award any relief consistent with the petition and em- 1943; October 31, 1997, effective January 24, 1998; No-
bracedinitsissues; butunlessthe defaulting party hasap- vember 9, 2001, effective February 15, 2002]
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Rule 1.977 Setting aside default. On motion and for
good cause shown, and upon such terms as the court pre-
scribes, but not ex parte, the court may set aside a default
or the judgment thereon, for mistake, inadvertence, sur-
prise, excusable neglect or unavoidable casualty. Such
motion must be filed promptly after the discovery of the
grounds thereof, but not more than 60 days after entry of
the judgment. Its filing shall not affect the finality of the
judgment or impair its operation. [Report 1943; Novem-
ber 9, 2001, effective February 15, 2002]

Rules 1.978 to 1.980 Reserved.

D. SUMMARY JUDGMENTS

Rule 1.981 On what claims. Summary judgment may
be had under the following conditions and circum-
stances:

1.981(1) For claimant. A party seeking to recover
uponaclaim, counterclaim, cross-petition orcross-claim
ortoobtainadeclaratory judgment may, atany time after
the appearance day or after the filing of amotion for sum-
mary judgment by the adverse party, move with or with-
out supporting affidavits for a summary judgment in that
party’s favor upon all or any part thereof.

1.981(2) For defending party. A party against
whom a claim, counterclaim, cross-petition or cross-
claimisassertedoradeclaratoryjudgmentissought may,
at any time, move with or without supporting affidavits
for a summary judgment in that party’s favor as to all or
any part thereof.

1.981(3) Motion and proceedingsthereon. The mo-
tionshall be filed notless than 60 daysprior to the date the
case is set for trial, unless otherwise ordered by the court.
Any party resisting the motion shall file aresistance with-
in 15 days, unless otherwise ordered by the court, from
the time when a copy of the motion has been served. The
resistance shall include a statement of disputed facts, if
any, and amemorandum of authorities supporting the re-
sistance. If affidavits supporting the resistance are filed,
they must be filed with the resistance. Notwithstanding
the provisionsof rules 1.431 and 1.435, the time fixed for
hearing or nonoral submission shall be not less than 20
days after the filing of the motion, unless a shorter time is
ordered by the court. The judgment sought shall be ren-
dered forthwith if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue asto
any material factand that the moving party isentitled toa
judgment asa matteroflaw. Asummary judgment, inter-
locutory in character, may be rendered on the issue of li-
ability alone although there is a genuine issue as to the
amount of damages. Ifsummary judgmentisrendered on
the entire case, rule 1.904(2) shall apply.

1.981(4) Casenot fully adjudicated on motion. If on
motion under this rule judgment is not rendered upon the
whole case or for all the relief asked and a trial is neces-
sary, the court at the hearing of the motion, by examining
the pleadings and the evidence before it and by interro-
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gating counsel, shallif practicable ascertain what materi-
al facts exist without substantial controversy and what
material facts are actually and in good faith controverted.
It shall thereupon make an order specifying the facts that
appear without substantial controversy, including the ex-
tent to which the amount of damages or other relief is not
in controversy, and directing such further proceedingsin
the action as are just. Upon the trial of the action the facts
so specified shall be deemed established, and the trial
shall be conducted accordingly.

1.981(5) Form of affidavits; further testimony; del[]
fense required. Supporting and opposing affidavits shall
be made on personal knowledge, shall set forth such facts
aswould be admissible in evidence, and shall show affir-
matively thatthe affiantis competentto testify to the mat-
tersstated therein. Sworn or certified copies of all papers
orpartsthereofreferred toinan affidavitshall be attached
thereto or filed therewith. The court may permit affida-
vits to be supplemented or opposed by depositions, an-
swers to interrogatories, further affidavits, or oral
testimony. When a motion for summary judgment is
made and supported as provided in this rule, an adverse
party may not rest upon the mere allegations or denialsin
the pleadings, but the response, by affidavits or as other-
wise provided in this rule, must set forth specific facts
showing that there is a genuine issue for trial. If the ad-
verse party does not so respond, summary judgment, if
appropriate, shall be entered.

1.981(6) When affidavits are unavailable. Should it
appear from the affidavits of a party opposing the motion
that the party for reasons stated cannot present by affida-
vit facts essential to justify the opposition, the court may
refuse the application for judgment or may order a con-
tinuance to permit affidavitstobe obtained or depositions
tobe taken or discovery to be had or may make such other
order as is just.

1.981(7) Affidavits made in bad faith. Should it ap-
pear to the satisfaction of the court at any time that any of
the affidavits presented pursuant to thisrule are presented
in bad faith or solely for the purpose of delay, the court
shall forthwith order the party employing them to pay to
the other party the amount of the reasonable expenses
which the filing of the affidavits caused that party to in-
cur, including reasonable attorney’s fees, and any of-
fending party or attorney may be adjudged guilty of
contempt.

1.981(8) Supporting statement and memorandum.
Upon any motion for summary judgment pursuant to this
rule, there shall be annexed tothe motiona separate, short
and concise statement of the material facts asto which the
moving party contends there is no genuine issue to be
tried, including specific reference to those parts of the
pleadings, depositions, answers to interrogatories, ad-
missions on file and affidavits which support such con-
tentions and a memorandum of authorities. [Report
1943; amendment 1967; amendment 1975; amendment
1980; July 15, 1991, effective January 2, 1992; October
31,1997, effective January 24, 1998; November 9,2001,
effective February 15, 2002]
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Rule 1.982 On motion in other cases.

1.982(1) Judgments may be obtained on motion by
sureties against principals or cosureties for money due
because paid by them as such; by clients against attor-
neys, by plaintiffs in execution against sheriffs or other
officers for money or property collected by them; and in
all other cases specially authorized by statute.

1.982(2) Ajudgmentforcontributionbased oncom-
parative fault may be obtained on motion only where the
basis for such judgment has been established by findings
of fact previously made by the court or jury in the action
in which the motion is filed, and only by or against the
persons who were parties to that action at the time said
findings were made.

1.982(3) Amotionforcontributionpermitted by this
rule may be filed after final judgment hasbeen entered in
the action and the pendency of an appeal shall notdeprive
the court of jurisdiction to consider same.

1.982(4) A judgment for contribution on motion,
where permitted under this rule, may be in the form of a
declaratory judgment conditioned upon the future satis-
faction by a party of one or more of the judgmentsentered
intheaction. [Report 1943; amended February 21, 1985,
effective July 1, 1985; October 31, 1997, effective Janu-
ary 24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.983 Procedure. If a motion under rule 1.982 is
filed in an action already pending, the procedure shall be
asinrule 1.981. Otherwise, the motion shall be served on
the party against whom reliefis sought, together with no-
tice of the time and place of hearing. Service shall be
made atleast ten days before the date set for hearing. The
court shall hear the motion at the time fixed in the notice
without further pleadings and give judgment according-
ly. [Report 1943; amendment 1967; October 31, 1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rules 1.984 to 1.1000 Reserved.

DIVISION X
PROCEEDINGS AFTER JUDGMENT

Rule 1.1001 Bill of exceptions.

1.1001(1) When necessary. Abill of exceptions shall
be necessary only to show material portions of the record
of the cause not shown by the court files, entries, or legal-
ly certified shorthand notes of the trial, if any.

1.1001(2) Affidavits. Not more than five affidavitsin
support of any exception may be filed with the bill. Con-
troverting affidavits, not exceeding five, may be filed
within seven days thereafter. The court, for good cause
shown, may extend the time for filing such affidavits.

1.1001(3) Certification; judge; bystanders. The pro-
posed bill of exceptions shall be promptly presented to
the trial judge, who shall sign it if it fairly presents the
facts. If the judge refuses, and counsel so certifies, and at
least two bystanders attest in writing that the exceptions
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are correctly stated, the bill thus certified and attested
shall be filed and become part of the record.

1.1001(4) Disability. Whenever the judge or master
who tried the cause is for any reason unable to sign a bill
of exceptions or certify the shorthand reporter’s record,
the same may be done by a successor, or by any judge of
the court in which the proceeding was pending. [Report
1943; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.1002 New trial defined. A new trial is the reex-
amination in the same court of any issue of fact or part
thereof, after a verdict, or master’sreport, ora decision of
the court. [Report 1943; November 9, 2001, effective
February 15, 2002]

Rule 1.1003 Judgment notwithstanding verdict. On
motion, any party may have judgment in that party’s fa-
vor despite an adverse verdict, or the jury’s failure to re-
turn any verdict under any of the following
circumstances:

1.1003(1) If the pleadings of the adverse party fail to
allege some material fact necessary to constitute a com-
plete claim or defense and the motion clearly specifies
such failure.

1.1003(2) Ifthe movant wasentitled toa directed ver-
dict at the close of all the evidence, and moved therefor,
and the jury did not return such verdict, the court may
then either granta new trial or enter judgment as thoughit
had directed a verdict for the movant. [Report 1943; Oc-
tober 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]

Rule 1.1004 New trial. On motion, the aggrieved party
may have an adverse verdict, decision, or report or some
portion thereof vacated and a new trial granted if any of
the following causes materially affected movant’s sub-
stantial rights:

1.1004(1) Irregularity inthe proceedings of the court,
jury, master, or prevailing party; or any order of the court
or master or abuse of discretion which prevented the
movant from having a fair trial.

1.1004(2) Misconduct of the jury or prevailing party.

1.1004(3) Accident or surprise which ordinary pru-
dence could not have guarded against.

1.1004(4) Excessive or inadequate damages appear-
ing to have been influenced by passion or prejudice.

1.1004(5) Error in fixing the amount of the recovery,
whether too large or too small, in an action upon contract
or for injury to or detention of property.

1.1004(6) That the verdict, report or decision is not
sustained by sufficient evidence, or is contrary to law.

1.1004(7) Material evidence, newly discovered,
which could not with reasonable diligence have beendis-
covered and produced at the trial.

1.1004(8) Errors of law occurring in the proceedings,
or mistakes of fact by the court.

1.1004(9) On any ground stated in rule 1.1003, the
motion specifying the defect or cause giving rise thereto.
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[Report 1943; amendment 1945; October 31, 1997, ef-
fective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.1005 Motion; affidavits. Motions under rules
1.1003 and 1.1004 shall be in writing; and if based on
grounds stated in rule 1.1004(2), 1.1004(3), or 1.1004(7)
may be sustained and controverted by affidavits and
heard pursuant to rule 1.431(6). [Report 1943; October
31,1997, effective January 24, 1998; November 9,2001,
effective February 15, 2002]

Rule 1.1006 Stay. If motions under rule 1.1003 or
1.1004 orapetitionunderrule 1.1012 are timely filed, the
court may, in its discretion and on such terms, if any, as it
deems proper order a stay of any or all further proceed-
ings, executions or process to enforce the judgment,
pending disposition of such motion or petition. [Report
1943; November 9, 2001, effective February 15, 2002]

Rule 1.1007 Time for motions and exceptions. Mo-
tions under rules 1.1003 and 1.1004 and bills of excep-
tion under rule 1.1001 must be filed within ten days after
filing of the verdict, report or decision with the clerk or
discharge of ajury which failed to return a verdict, unless
the court, for good cause shown and not ex parte, grants
anadditional time nottoexceed30days. Resistancesand
replies may be filed and supporting briefs may be served
asprovidedinrules1.431(4)and 1.431(5). [Report 1943;
October31,1997, effective January 24, 1998; November
9, 2001, effective February 15, 2002]

Rule 1.1008 Conditional rulings on grant of motion.

1.1008(1) Any motion may be filedunderrule 1.1003
or 1.1004 without waiving the right to file or rely on any
other of such motions.

1.1008(2) Notlater than ten daysafter entry of ajudg-
ment notwithstanding the verdict, the party whose ver-
dict has been set aside may file a motion for new trial
pursuant to rule 1.1004.

1.1008(3) If a motion for judgment notwithstanding
the verdict is granted, the court shall also rule on any mo-
tion for new trial by determining whether it should be
granted if the judgment is thereafter vacated or reversed,
and shall specify the grounds for granting or denying the
motion for new trial. If a motion for new trial is thus con-
ditionally granted, the order thereon does not affect the
finality of the judgment. If a motion for new trial has
been conditionally granted and the judgment is reversed
onappeal, thenew trial shall proceed unless otherwise or-
dered by the appellate court. If amotion for new trial has
been conditionally denied, the appellee may assert error
in that denial; and if the judgment is reversed on appeal,
subsequent proceedings shall be in accordance with the
order of the appellate court. [Report 1943; amendment
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1953; amendment 1973; October 31,1997, effective Jan-
uary 24,1998; November9, 2001, effective February 15,
2002]

Rule 1.1009 Issues tried by consent; amendment. In
deciding motions under rule 1.1003 or 1.1004, the court
shall treat issues not embraced in the pleadings but actu-
ally tried by express or implied consent of the parties as
though they had been pleaded. Either party may then
amend to conform the party’s pleadings to such issues
and the evidence upon them; but failure so to amend shall
not affect the result of the trial. [Report 1943; October
31,1997, effective January 24, 1998; November 9,2001,
effective February 15, 2002]

Rule 1.1010 Conditional new trial.

1.1010(1) The district court may permit a party to
avoid anew trial under rule 1.1003 or 1.1004 by agreeing
to such terms or conditions as it may impose, which shall
then be shown of record and a judgment entered accord-
ingly.

1.1010(2) Ifthe term or condition imposedis achoice
between consenting to a reduced, modified or increased
judgment amount or proceeding to anew trial, regardless
of whether imposed by the district court or an appellate
court, then the choice shall be made by filing a written
consent to the reduced, modified or increased judgment
with the clerk of the district court in which the case was
tried within the following times:

a. Ifimposedby the district court, onorbefore seven
days before the date when an appeal must be taken pur-
suant to Jowa R. App. P. 6.5.

b. Ifimposed by an appellate court, on or before 30
daysafter the date the procedendois filed with the district
court.

If such a written consent is not filed within these time
periods, then the new trial imposed as the other choice
shall be deemed ordered automatically.

1.1010(3) In the event of an appeal any such term or
condition or judgment entered pursuant to district court
order shall be deemed of no force and effect and the origi-
nal judgment entered pursuant to rule 1.955 shall be
deemedreinstated. [Report 1943; amendment 1953; Oc-
tober 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]

Rule 1.1011 Retrial after published notice.

1.1011(1) Retrial. Exceptinactions for dissolutionof
marriage and annulment of marriage, if judgment is en-
tered against a defendant who did not appear and was
served only by publicationor by publication and mailing,
asprovidedinrule 1.311, the defendant may apply forre-
trial within six months after entry of judgment, and on
giving security for costs is then entitled to a defense and
trial as though there was no judgment.
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1.1011(2) New judgment. After suchretrial, the court
may confirm the judgment, modify or set it aside and or-
der a party to restore any money or property remainingin
the party’s possession under it, or to repay the value of
any money or property the party thus received. [Report
1943; amendment 1951; Report 1978, effective July 1,
1979; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.1012 Grounds for vacating or modifying
judgment. Upon timely petition and notice under rule
1.1013 the court may correct, vacate or modify a final
judgment or order, or grant a new trial on any of the fol-
lowing grounds:

1.1012(1) Mistake, neglect or omission of the clerk.

1.1012(2) Irregularity or fraud practiced in obtaining
it.

1.1012(3) Erroneous proceedings against a minor or
person of unsound mind, whensuch errorsor condition of
mind do not appear in the record.

1.1012(4) Death of a party before entry of the judg-
mentororder, andits entry without substitution of a prop-
er representative.

1.1012(5) Unavoidable casualty or misfortune pre-
venting the party from prosecuting or defending.

1.1012(6) Material evidence, newly discovered,
which could not with reasonable diligence have beendis-
covered and produced at the trial, and was not discovered
within the time for moving for new trial under rule
1.1004. [Report 1943; October 31, 1997, effective Janu-
ary 24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.1013 Procedure for vacating or modifying
judgment.

1.1013(1) Petition. A petition for relief under rule
1.1012 must be filed and served in the original action
within one year after the entry of the judgment or order
involved. It shall state the grounds for relief, and, if it
seeks a new trial, show that they were not and could not
havebeen discovered in time to proceed under rule 1.977
or 1.1004. If the pleadings in the original action did not
allege ameritoriousactionor defense the petition shall do
so. It shall be supported by affidavit as provided in rule
1.413(3).

1.1013(2) Notice. The petitioner must serve the ad-
verse party with an original notice and petition in the
manner provided in rules 1.301 through 1.315, located in
division III of the rules in this chapter.

1.1013(3) Trial. The court shall promptly assign the
petition for trial not less than 20 days after notice is
served. The petition shall stand denied without answer;
otherwise the issues and pleadings, and form and manner
of the trial shall be the same, asnearly asmay be, asin the
trial of an ordinary action to the court, and with the same
right of appeal. No new claim shall be introduced.

1.1013(4) Preliminary determination. The courtmay
try and determine the validity of the grounds to vacate or
modify a judgment or order before trying the validity of
the claim or defense.
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1.1013(5) Judgment. If the original judgment or or-
der is affirmed after a stay under rule 1.1006, additional
judgment shall be entered against the petitioner for the
costs of the trial, and also, in the court’s discretion, for
damages not exceeding 10 percent of the judgment af-
firmed. [Report 1943; amended February 1, 1989, effec-
tive May 1,1989; October31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.1014 Disposition of exhibits. One year after the
final determination of a case, the clerk may destroy all ex-
hibits filed provided that counsel of record are notified in
writing that the exhibits will be destroyed unless re-
ceipted for within 60 days thereafter. The clerk may de-
stroy all trial exhibits without notice two years after final
determination of the case. [Report 1965; January 2,
1996, effective March 1, 1996; October 31, 1997, effec-
tive January 24, 1998; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 1.1015 Titles and liens protected.

1.1015(1) The title of a good faith purchaser to prop-
erty soldunderthe original judgment shall not be affected
or impaired by any judgment, order or proceeding under
rules 1.1011 through 1.1013.

1.1015(2) Ifthe original judgmentis merely modified
pursuant to any of said rules, all liens or securities ob-
tained under it shall be preserved in the modified judg-
ment. [Report 1943; October31, 1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.1016 Judgment discharged on motion. Where
matter in discharge of a judgment has arisen since its
entry, the defendantorany interested personmay, on mo-
tion, have the same discharged in whole or in part, ac-
cording to the circumstances. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.1017 Fraudulent assignment; motion. The
court may, on motion, inquire into the assignment of a
judgment, or its entry to the use of any party, and cancel
the assignment or strike out such use, in whole or in part,
wheneveritdetermines the same tobe inequitable, fraud-
ulent or done in bad faith. [Report 1943; November 9,
2001, effective February 15, 2002]

Rule 1.1018 Execution; duty of officer. An officer re-
ceiving an execution must execute it with diligence. The
officer shalllevy on suchproperty of the judgment debtor
asislikely to bring the exact amount, as nearly as practi-
cable. The officer may make successive levies if neces-
sary. The officer shall collect the things in action, by suit
in the officer’s own name if need be, or sell them. The
officer shall sell sufficient property levied on and garnish
sufficient funds, or property of sufficient value, to satisfy
the execution, paying the proceeds, less the officer’sown
costs, to the clerk. [Report 1943; 1992 Iowa Acts, ch
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1044, §1, effective July 1, 1992; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.1019 Endorsement. The officershall endorse on
the execution, the day and hourthe officerreceivesit; and
the levy, sale, or other act done by virtue of it, with the
date thereof; and the date and amount of any receipts or
payments toward its satisfaction. Each endorsement
shall be made at the time of the act or receipt; but no levy
orsale under the execution shall be impaired by failure to
make any such endorsement at the time here provided.
[Report 1943; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.1020 Levy on personalty. Levy on personalty
may be made under an attachment or general execution
by either of the following methods, but no lien is created
until compliance with one of them.

1.1020(1) By the officer taking possession of the
property, and signing and appending to the execution its
exact description at length, with the date of the levy.

1.1020(2) Ifthe creditororthe creditor’s agent first so
requests in writing, the officer may view the property,
prepare a written inventory of its exact description at
length, and append the inventory to the execution, with
the officer’s signed statement of the number and title of
the case, the names of the debtor and judgment creditor,
the amount claimed under the execution, the exact loca-
tion of the property and in whose possession, and the last
known address of the judgment debtor. A certified tran-
script of the inventory and statement shall be filed with
the secretary of state. Such filing shall be accepted by the
secretary of state and shall be marked, indexed and certi-
fied in the same manner as a financing statement, and
shall be constructive notice of the levy to all persons. If
the writis satisfied or the levy discharged the officershall
file a termination statement with the secretary of state.
The feesnormally charged by the secretary of state for the
filing of a financing statement and the filing of a termina-
tion statement shall be paid by the officer and shall be
taxed as a part of the costs of the levy. [Report 1943;
amendment 1967; amendment 1975; October 31, 1997,
effective January 24, 1998; July 27,2001, effective Octo-
ber 1, 2001; November 9, 2001, effective February 15,
2002]

Rules 1.1021 to 1.1100 Reserved.

DIVISION XI
DECLARATORY JUDGMENTS

Rule 1.1101 Declaratory judgments permitted.
Courts of record within their respective jurisdictions
shall declare rights, status, and other legal relations
whether or not further relief is or could be claimed. It
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shall be no objection that a declaratory judgment or de-
creeisprayedfor. The declaration may be eitheraffirma-
tive or negative in form or effect, and such declarations
shall have the force and effect of a final decree. The exis-
tence of anotherremedy doesnot preclude ajudgment for
declaratory relief in cases where it is appropriate. The
enumeration in rules 1.1102, 1.1103, and 1.1104, does
not limit or restrict the exercise of this general power.
[Report 1943; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.1102 Construing contracts, etc. Any personin-
terested in an oral or written contract, or a will, or whose
rights, status or other legal relations are affected by any
statute, municipal ordinance, rule, regulation, contractor
franchise, may have any question of the construction or
validity thereof orarising thereunderdetermined, and ob-
tain a declaration of rights, status orlegal relations there-
under. [Report 1943; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.1103 Before or after breach. A contract may be
construed either before or after a breach. [Report 1943;
October31,1997, effective January 24, 1998; November
9, 2001, effective February 15, 2002]

Rule 1.1104 Fiduciaries, beneficiaries and others.
Any person interested as or through an executor, admin-
istrator, trustee, guardian, conservator or other fiduciary,
creditor, devisee, legatee, heir, next of kin or cestui que
trust, in the administration of a trust or the estate of a de-
cedent, insolvent, an infant or other person for whom a
guardian, or conservator has been appointed, may obtain
adeclaration of rights or legal relations for any of the fol-
lowing reasons:

1.1104(1) To ascertain any class of creditors, devi-
sees, legatees, heirs, next of kin or others.

1.1104(2) Todirectexecutors, administrators, guard-
ians, conservators, trustees or other fiduciaries, to do or
abstainfrom doingany particularactintheir fiduciary ca-
pacity.

1.1104(3) To determine any question arising in the
administration of the estate, guardianship, conservator-
ship or trust, including questions of construction of wills
and other writings. [Report 1943; October 31, 1997, ef-
fective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.1105 Discretionary. The court may refuse to
render a declaratory judgment or decree where it would
not, ifrendered, terminate the uncertainty or controversy
giving rise to the proceeding. [Report 1943; November
9, 2001, effective February 15, 2002]
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Rule 1.1106 Supplemental relief. Supplemental relief
basedonadeclaratory judgment may be granted wherev-
ernecessary or proper. The application forrelief shall be
by petition in the original case. If the court deems the
petitionsufficient, it shall, on suchreasonable notice asit
prescribes, require any adverse party whose rights have
been adjudicated to show cause why such relief should
not be granted. [Report 1943; October 31, 1997, effec-
tive January 24, 1998; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 1.1107 Review. All orders, judgments or decrees
under rules 1.1101 through 1.1106 may be reviewed as
other judgments, orders or decrees. [Report 1943; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.1108 Jury trial. The right of trial by jury shall
not be abridged or extended by rules 1.1101 through
1.1107. [Report 1943; November 9,2001, effective Feb-
ruary 15, 2002]

Rule 1.1109 “Person.” For purposes of this division,
“person” shall include any individual or entity capable of
suing or being sued under the laws of Iowa. [Report
1943; November 9, 2001, effective February 15, 2002]

Rules 1.1110 to 1.1200 Reserved.

DIVISION XII

PARTITION OF REAL AND PERSONAL
PROPERTY

Rule 1.1201 The action.

1.1201(1) Real or personal property may be parti-
tioned by equitable proceedings.

1.1201(2) Property shall be partitioned by sale and di-
vision of the proceeds, unless a party praysfor partitionin
kind by its division into parcels, and shows that such
partition is equitable and practicable. But personalty
which is subject to any lien on the whole or any part can
be partitioned only by sale.

1.1201(3) When partition can be conveniently made
of part of the premises but not of all, one portion may be
partitioned and the other sold, as provided in the rules in
this division.

1.1201(4) Real and personal property owned by the
same persons may be partitioned in the same action. The
same referee may act as to both real and personal proper-
ty. [ReportOctober 31,1997, effective January 24, 1998;
November 9, 2001, effective February 15, 2002]

Rule 1.1202 Pending probate. Where the entire interest
inreal estate is owned by a decedent on whose estate ad-
ministration or probate is pending, the action cannot be
brought until four months after the second publication of
the notice of the appointment of the personal representa-
tive, or at any time while an application for authority to
sell suchreal estate is pending in the probate proceeding.
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[Report October 31, 1997, effective January 24, 1998;
November 9, 2001, effective February 15, 2002]

Rule 1.1203 Petition and answer.

1.1203(1) The petitionshall describe the property and
plaintiff’s interest in it. It shall name all indispensable
parties as defined in rule 1.1205(1), and state the nature
and extent of each interest or lien, all so far as is known.

1.1203(2) The answers of the defendants must state
the amount and nature of their respective interests. They
may deny the interest of any plaintiff, and by supplemen-
tal pleading, if necessary, may deny the interest of any
other defendant. [Report 1943; October 31, 1997, effec-
tive January 24, 1998; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 1.1204 Abstracts, plats, and surveys. The court
may order the filing of a complete abstract covering any
real estate involved. The court may require any party to
produce any abstract in the party’s possession or control,
and plaintiff to complete the same or supply the whole if
no part is available. The expense shall be taxed as costs.
The abstracts shall be available for use of the court orany
party during the proceedings. A like order may be made
as to plats and surveys. [Report 1943; October 31, 1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.1205 Parties.

1.1205(1) Indispensable parties. All owners of undi-
vided interests, and all holders of liens against less than
the entire property are indispensable parties to any parti-
tion. Allholders of any liens on personal property are in-
dispensable to its partition.

1.1205(2) Optionalparties. Other persons having ac-
tual, apparent, claimed or contingent interests, and hold-
ers of liens on the entire real estate may be made parties.

1.1205(3) Interests of unborn persons. The court
shall have jurisdiction over an unborn person’s contin-
gent or a prospective vested interest as a cotenant of real
estate. The court shall appoint a suitable guardian ad
litem to act for such person in the partition proceeding.
Rules 1.210 through 1.212 shall apply in such cases. The
decree of partition and the division or sale thereunder
shall have the same force and effect as to all such persons,
or persons claiming by, through or under them, as though
they were in being when the decree was entered, and the
property or proceeds of the person’s interest shall be sub-
ject to the order of the court until the right fully vests.
[Report 1943; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.1206 Early hearing for partition of personal
property. Upon application after a petition for partition
of personal property only is filed, the court may set the
petition for hearing at any specified time and place in the
judicial district on not less than five days’ personal ser-
vice of original notice on all defendants. [Report 1943;
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October31,1997, effective January 24, 1998; November
9, 2001, effective February 15, 2002]

Rule 1.1207 Joinder and counterclaim. Except asper-
mitted by this rule there shall be no joinder of any other
claim and no counterclaim. Any party may perfect or
quiet title to the property, or have an adjudication of the
rights of any or all parties as to any or all matters growing
out of or connected with the property, including liens be-
tween them. [Report 1943; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.1208 Jurisdiction of property or proceeds.
The property or its proceeds shall be subject to the order
of the court until the right becomes fully vested. [Report
1943; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.1209 Proceeds of sale. After a sale, all parties,
including holders of liens from which the property has
been freed by the sale, shall have the same rights orinter-
ests in the proceeds as they had in the property sold, sub-
ject to a prior charge for costs.

The court shall appoint a trustee or make other suitable
provision for the proceeds of any share held for life or
years or in remainder. The ascertained share of any ab-
sent owner shall be retained, or the proceeds invested for
the owner’s benefit, under like order. [Report 1943; Oc-
tober 31, 1997, effective January 24, 1998; November 9,
2001, effective February 15, 2002]

Rule 1.1210 Decree. The decree shall establish the
shares and interests of the owners in the property. A de-
cree for partition in kind shall appoint three referees un-
less the parties agree on a smaller number. A decree
ordering a sale shall appoint one or more referees, and
three disinterested freeholders to appraise the property,
and may direct either a public or private sale. All other
matters involved in the cause, including those relating to
liens, may be determined by the same decree or later sup-
plemental decree or decrees. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule1.1211 Liens. The courtshall decide the nature, ex-
tent, priority or validity of any party’slien, not previously
determined, on notice to the interested parties by the ref-
erees as the court prescribes, and upon issues as the court
directs. Such adjudication shall precede a partition in
kind. The pendency of any such controversy shall not
delay a sale or distribution of the proceeds to any party
not affected by the lien. [Report 1943; October 31,1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.1212 Sale free of liens. Personal property shall
be sold free of all liens. Real property shall be sold free of
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all liens, except those held against the entire property
sold. [Report 1943; October 31, 1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.1213 Possession and preservation of property.
The court may order the referee to lease or take posses-
sion of any property involved in the action. The court
may order the property preserved by injunction or by oth-
er appropriate provision for its care and custody. Ex-
penses incurred under this rule and allowed by the court
shall be part of the costs. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.1214 Referees to divide; oath. Referees autho-
rized to make partition in kind shall qualify by taking an
oath and need give no bond. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.1215 Partition in kind; marking parcels. Ref-
erees who partition real estate in kind shall mark outeach
parcel by visible monuments, and file a report thereof.
Referees may employ a surveyor or assistants to aid
them, if necessary, whose fees and expenses, when al-
lowed by the court, shall be part of the costs. [Report
1943; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.1216 Specific allotment. For good reasons
shown, the court may orderreferees making a partitionin
kind to allot a particular tract or article to a particular
party. [Report 1943; October 31,1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.1217 Report of referees; notice and hearing.

1.1217(1) Referees shall file a report of their pro-
posed partition in kind, describing with reasonable par-
ticularity the respective shares and the specific property
allotted to each owner, with a plat of any real estate in-
volved. The court shall promptly fix a time and place for
a hearing, and the referee shall give at least ten days’ no-
tice thereof in such manner as the court directs. On hear-
ing, the court may approve, modify or disapprove the
report, and refer it to the same or different referees or or-
der a sale.

1.1217(2) Refereesshallreporttheirinability tomake
adivision to the court. The court shall order a sale of per-
sonal property without further notice. As to real estate,
the report shall be heard under rule 1.1217(1). On hear-
ing, the court may make any further decree of sale or
otherwise as may be proper under the exigencies of the
case. [Report 1943; October 31, 1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]
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Rule 1.1218 Partition in kind; decree; apportioning
costs; recording.

1.1218(1) Decree; costs. On approving a partition in
kind, the court shall enter a decree allotting the property
or share set off to each party, apportioning the costs
among the allottees and entering judgment against them
fortheirindividual shares thereof, which shall be lienson
the respective allotments, and for which special execu-
tion may issue on demand of anyone interested.

1.1218(2) Recording. The clerk shall file with the re-
corder of each county where any of the real estate lies, a
certified transcript of so much of the decree as shows the
book and page where it is recorded, the confirmation of
the shares and interests in the property apportioned, the
names of the parties found entitled to share therein, and
an accurate description of each parcel allotted to each
several owner. Such transcript shall be presented to the
county auditor for transfer, recorded in the deed records,
and indexed as a conveyance of each parcel, with the
name of the allottee as grantee and names of all other par-
ties as grantors. The costs of making and recording such
transcript shall be assessed as part of the costsin the case.
[Report 1943; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule1.1219 Referees tosell; oath; bond. Asalereferee
shall qualify by taking an oath. No bond shall be required
before the referee conveysreal estate unless the referee is
tosell personal property, take possession of real estate, or
receive a payment on the sale before conveyance, in
which case, the referee shall give such bond as the court
directs. Before conveying real estate, the referee shall
give bond for 125 percent of the total sale price, payable
to the parties entitled to the proceeds, conditioned for the
faithful discharge of the referee’s duties in connection
with the sale andits proceeds. [Report 1943; amendment
1945; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.1220 Notice and expense of sale.

1.1220(1) Notice of public sale. The referees shall
give notice of the time and place of any public sale by two
publications, atleastsix daysapart, insome newspaper of
general circulation in the county where the sale is to be
held. The last publication shall be at least seven days
prior to a sale of real estate and at least four days prior toa
sale of personal property.

1.1220(2) Expense. If authorized by the court, refer-
ees may advertise the sale beyond the required notice, or
employ an auctioneer, clerk or assistant. When allowed
by the court the expense thereof shall be part of the costs.
[Report 1943; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.1221 Report of sale; notice.

1.1221(1) Generally. The referees shall report all
proposed sales to the court, which in its discretion, may
require a hearing thereon at a specified time and place.
The referee shall mail notice of the hearing as directed by
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the court to all parties requesting notice pursuant to rule
1.1221(2) at the addresses shown in the requests within
the time prescribed by the court and shall give suchnotice
to other parties as the court may direct.

1.1221(2) Request for notice. Notice and hearing
must be accorded to any party who, before the report is
approved, files with the clerk, a duplicate request there-
for, bearing the party’sname and the address to which no-
tice is to be sent. The clerk shall docket the request, and
transmit the copy to any referee forthwith, or if none has
been appointed, then as soon as appointment is made.
[Report 1943; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.1222 Approval or disapproval of sale; con[]
veyance; security.

1.1222(1) The court may dispense with approval of a
public sale of personal property, which may then be sold
on full payment of the price bid. All other sales shall be
subject to the approval of the court. The court by express
order may approve a private sale though it be for less than
the appraised value.

1.1222(2) No real estate shall be conveyed until the
sale is approved by the court. No conveyance shall be
made until the price is fully paid.

1.1222(3) If the sale is disapproved, the money paid
and the securities given must be returned to the persons
entitled thereto.

1.1222(4) The courtinitsdiscretion may require allor
any of the parties, before they receive the monies arising
from any sale, to give satisfactory security to refund the
same, with interest, in case it afterward appears such par-
ties were not entitled thereto. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.1223 Validity of deed. A referee’s deed, re-
corded in the county where the land lies, shall be valid
againstall subsequent purchasers, and against all persons
interested atthe time, whowere partiesto the proceeding.
[Report 1943; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.1224 Costs. All costs shall be advanced by the
plaintiff, but eventually paid by all parties proportionate-
ly to their interests. Costs created by contests shall be
taxed against the losing contestant unless otherwise or-
dered. If partition isin kind, costs shall be adjudged, and
may be collected as provided in rule 1.1218(1). If parti-
tion is by sale, the costs shall be paid from the proceeds
and deducted from the shares of the parties against whom
they are taxed. These remedies for collecting costs shall
be cumulative of other remedies. [Report 1943; October
31,1997, effective January 24, 1998; November 9,2001,

effective February 15, 2002]
[See rule 1.1225]

Rule 1.1225 Attorney fees. On partition of real estate,
butnot of personal property, the court shall fix, and tax as
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costs, afee in favor of plaintiff’s attorney, in areasonable
amount, to be determined by the court. [Report 1943;
amendment 1955; October 31, 1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.1226 Other fees. Appraisers and referees in all
partition suits, and any attorney employed by a referee
with approval of the court, shall receive such reasonable
compensation as the court allows, which shall be part of
the costs. [Report 1943; October 31, 1997, effective Jan-
uary 24,1998; November9, 2001, effective February 15,
2002]

Rule 1.1227 Final reports. Unless waived in writing by
allinterested parties, the courtshallfix a time and place of
hearing the referee’s final report, and prescribe the time
and manner of notice which the referee shall give to all
interested persons. [Report 1943; October 31, 1997, ef-
fective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.1228 Paying small sums for minor. Whenevera
minor forwhom no conservator hasbeen appointed is en-
titled to proceeds of a partition sale in an amount not ex-
ceeding $10,000, the court may order the proceeds paid
to the minor’s parent or natural guardian, or the person
with whom the minor resides, for the use of such minor.
The written receipt of such person, when filed with the
court, shall discharge the referee of all liability for the
proceeds. [Report 1943; amendment 1961; amendment
1973; May 24, 1988, effective August 1, 1988; October
31,1997, effective January 24, 1998; November 9,2001,
effective February 15, 2002]

Rules 1.1229 to 1.1300 Reserved.

DIVISION XIII
QUO WARRANTO

Rule 1.1301 For what causes. A civil action in the na-
ture of quo warranto, triable by equitable proceedings,
may be broughtinthe name of the state against any defen-
dant who is any of the following:

1.1301(1) Unlawfully holding or exercising any pub-
lic office or franchise in Iowa, or an office in any Iowa
corporation.

1.1301(2) A public officer who has done or suffered
to be done, an act which works a forfeiture of the office.

1.1301(3) Actingasacorporationinlowa withoutbe-
ing authorized by law so to act.

1.1301(4) A corporation exercising powers not con-
ferredby law, or doing or omitting acts, which work afor-
feiture of its corporate rights or privileges.

1.1301(5) A person or corporation claiming under a
patent, permit, certificate of convenience and necessity
or license of any nature which was granted by the state
because of fraud, or mistake or ignorance of a material
fact, or the terms of which have expired or been violated
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by the defendant, or which the defendant has in any man-
ner forfeited. The actioninsuch casesshall be to annul or
vacate the patent, permit, certificate or license in ques-
tion. [Report 1943; October 31, 1997, effective January
24, 1998; November 9, 2001, effective February 15,
2002]

Rule 1.1302 By whom brought.

1.1302(1) The county attorney of the county where
the action lies has discretion to bring the action, but must
dosowhendirected by the governor, general assembly or
the supreme or district court, unless the county attorney
may be a defendant, in which event the attorney general
may, and shall when so directed, bring the action.

1.1302(2) If on demand of any citizen of the state, the
county attorney fails to bring the action, the attorney gen-
eral may do so, or such citizen may apply to the court
where the action lies for leave to bring it. On leave so
granted, and after filing bond for costs in an amount fixed
by the court, with sureties approved by the clerk, the citi-
zen may bring the action and prosecute it to completion.
[Report 1943; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.1303 No joinder or counterclaim. In such ac-
tion there shall be no joinder of any other claim, and no
counterclaim. [Report 1943; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February
15, 2002]

Rule 1.1304 Petition. The petition shall state the
grounds on which the action is brought, and if it involves
anoffice, franchise orright claimedby othersthan the de-
fendant, it shall name them; and they may be made par-
ties. [Report 1943; November 9, 2001, effective
February 15, 2002]

Rule 1.1305 Judgment.

1.1305(1) Thejudgmentshalldetermine allrightsand
claims of all parties respecting the matters involved, and
shall include any provision necessary to enforce their
rights as so determined, or to accomplish the objects of
the decision.

1.1305(2) The judgment shall also determine which
party, if any, is entitled to hold any office in controversy.

1.1305(3) If a party is unlawfully holding or exercis-
ing any office, franchise or privilege, or if a corporation
has violated the law by which it exists or been guilty of
any act or omission which amounts to a surrender or for-
feiture of its privileges, the judgment shall remove the
party from office or franchise, or forfeit the privilege, and
forbid the party to exercise or use any such office, fran-
chise or privilege.

1.1305(4) If a party has merely exercised powers or
privileges to which that party was not entitled, but which
does not warrant forfeiture under the law, the judgment
shall prohibit that party from the further exercise thereof.
[Report 1943; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]
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Rule 1.1306 Costs.

1.1306(1) Judgmentagainstany defendantorinterve-
nor shall include judgment for the costs of the action.
Judgmentagainstapretended corporationshall assessthe
costs against the person or persons acting as such.

1.1306(2) If the action fails, the court may assess the
costs against any private individual who brought it;
otherwise they shall be paid as provided by the statutes
governingcostsincriminal cases. [Report 1943; October
31,1997, effective January 24, 1998; November 9,2001,
effective February 15, 2002]

Rule 1.1307 Corporation dissolved. If the judgment
dissolves a corporation, the court shall make appropriate
orders for the dissolution as provided by the statutes in
force. [Report 1943; November 9, 2001, effective Febru-
ary 15, 2002]

Rules 1.1308 to 1.1400 Reserved.

DIVISION XIV
CERTIORARI

Rule 1.1401 When writ may issue. A writ of certiorari
shall only be granted when specifically authorized by
statute; or where an inferior tribunal, board or officer, ex-
ercising judicial functions, is alleged to have exceeded
proper jurisdiction or otherwise acted illegally. [Report
1943; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.1402 Procedure.

1.1402(1) Title. The petition shall be entitled in the
name of the petitioner as plaintiff, against the inferior tri-
bunal, board or officer as defendant.

1.1402(2) Nature of proceeding. The action shall be
by ordinary proceedings, so far as applicable.

1.1402(3) Time for filing. The petition must be filed
within 30 days from the time the tribunal, board or officer
exceededitsjurisdiction or otherwise actedillegally. An
extension of such time, however, may be allowed by the
reviewing court upon a showing that failure to file the
petition within the time provided was due to a failure of
the tribunal, board or officer to notify the petitioner of the
action complained of. Any motion for extension of time
shall be filed with the clerk of the court in which the writ
of certiorari is sought within 90 days of the action com-
plained of. The motion and any resistance may be sup-
ported by copies of relevant portions of the record of the
proceedings complained of, and by affidavits, and no oth-
er form of evidence will be received. [Report 1943;
amendment 1973; amended July 18, 1984, effective Sep-
tember 17,1984; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.1403 Other remedies. The writ shall not be de-
nied or annulled because plaintiff has another plain,
speedy or adequate remedy; but the relief by way of cer-
tiorari shall be strictly limited to questions of jurisdiction

CIVIL PROCEDURE

Ch1,p.57

or illegality of the acts complained of, unless otherwise
specially provided by statute. [Report 1943; November
9, 2001, effective February 15, 2002]

Rule 1.1404 The writ. The writ may be granted only by
the district court acting through adistrict judge unlessitis
directed to that court, a district judge, or a district asso-
ciate judge, and then by the supreme court or a justice
thereof. Only the district court acting through a district
judge may grant the writ directed at a judicial magistrate
appointed pursuant to Iowa Code section 602.6402 or
602.6403. The writ shall be issued by the clerk of the
court where the petition is filed, under its seal. It shall
command the defendant to certify to that court, at a speci-
fiedtime and place, a transcript of somuch of defendant’s
records and proceedings as are complained of in the peti-
tionoras may be pertinent thereto, together with the facts
of the case, describing or referring to them or any of them
with reasonable certainty. [Report 1943; Report 1978;
effective July 1, 1979; amendment 1982; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.1405 Stay; bond. In the exercise of discretion,
the court or justice granting the writ may stay the original
proceedings, though no stay is sought. When sought by
plaintiff, a stay can be granted only on plaintiff’s filing
bond with penalty and conditions, including security for
costs, prescribed by the court or justice, and with sureties
approved by it or its clerk. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.1406 Notice of issuing writ. The writ may issue
without notice on filing the petition, unless it is filed be-
fore a final order or decree in the original proceedings, or
the plaintiff seeks a stay. Before issuing the writ in the
latter cases the court or justice shall, and in any case may
inthe exercise of discretion, fix a time and place for hear-
ing and prescribe reasonable notice to the defendant. The
hearing shall be confined to the sufficiency of the peti-
tion, what records or proceedings shall be certified, and
the terms of any bond to be given. [Report 1943; October
31,1997, effective January 24, 1998; November 9,2001,
effective February 15, 2002]

Rule 1.1407 Service of writ. Unless the defendant ac-
cepts service of the writ, it shall be served by a sheriff or
deputy sheriff. If directed to a court, service shall be on a
judge or clerk thereof; if to a board or other tribunal on its
secretary, clerkorany member. Service shall be by deliv-
ery of the original writ; and a copy, withreturn of service,
shall be returned to the office of its issuance. [Report
1943; November 9, 2001, effective February 15, 2002]

Rule 1.1408 Return to writ; by whom. Where the writ
is directed to a court, return thereto, if practicable, shall
be made and signed by the judge whose action is com-
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plained of, otherwise by any judge of that court. Where
directed to an officer, the officer shall make and sign the
return. Where directed to a board or tribunal, return
thereto shall be made and signed by its presiding officer,
oritsclerk or secretary. [Report 1943; October 31,1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.1409 Defective return. Ifthe return is defective,
the court or justice who issued the writ, on the court’s or
justice’sown motion or that of any party, may order a fur-
ther return; or compel obedience to the writ or to such or-
der, by attachment or citation for contempt. [Report
1943; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.1410 Trial. When full return hasbeen made, the
court shall fix a time and place of hearing, and hear the
parties upon the record made by the return. In its discre-
tion, itmay receive any transcript of the evidence takenin
the original proceeding, and such other oral or writtenev-
idence asisexplanatory of the matters containedin the re-
turn. Such transcript and additional evidence shall be
considered for the sole purpose of determining the legal-
ity ofthe proceedings, and the sufficiency of the evidence
before the original tribunal, board or officer to sustainiits,
or the officer’s action, unless otherwise specially pro-
vided by statute. [Report 1943; October 31, 1997, effec-
tive January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.1411 Judgment limited. Unless otherwise spe-
cially provided by statute, the judgment on certiorari
shall be limited to sustaining the proceedings below, or
annulling the same wholly or in part, to the extent that
they were illegal or in excess of jurisdiction, and pre-
scribing the manner in which either party may proceed
further, nor shall such judgment substitute a different or
amended decree or order for that being reviewed. [Re-
port 1943; November 9, 2001, effective February 15,
2002]

Rule 1.1412 Appeal. Appeal to the supreme court lies
from a judgment of the district court in a certiorari pro-
ceeding, and will be governed by the rules applicable to
appeals in ordinary actions. Appeal is discretionary
when the order orjudgment soughttobe reviewed isitself
adiscretionary review of another tribunal, board, or offi-
cer. [Report 1943; December 28, 1993, effective March
1,1994; November 9, 2001, effective February 15,2002]

Rules 1.1413 to 1.1500 Reserved.

CIVIL PROCEDURE

February 2002

DIVISION XV
INJUNCTIONS

Rule 1.1501 Independent or auxiliary remedy. Anin-
junction may be obtained as an independent remedy by
an action in equity, or as an auxiliary remedy in any ac-
tion. Ineithercase, the party applying therefor may claim
damages or other reliefin the same action. Aninjunction
may be granted as partof the judgment; ormay be granted
by order at any prior stage of the proceedings, and is then
known asatemporary injunction. [Report 1943; Novem-
ber 9, 2001, effective February 15, 2002]

Rule 1.1502 Temporary; when allowed. A temporary
injunctionmay be allowed under any of the following cir-
cumstances:

1.1502(1) When the petition, supported by affidavit,
shows the plaintiff is entitled to relief which includes re-
straining the commission or continuance of some act
which would greatly or irreparably injure the plaintiff.

1.1502(2) Where, during the litigation, it appears that
a party is doing, procuring or suffering to be done, or
threatens or is about to do, an act violating the other
party’sright respecting the subject of the action and tend-
ing to make the judgment ineffectual.

1.1502(3) Inany case specially authorized by statute.
[Report 1943; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rule 1.1503 Endorsing refusal. A court, or justice of
the supreme court, refusing a temporary injunction shall
endorse the refusal on the petition therefor. [Report
1943; November 9, 2001, effective February 15, 2002]

Rule 1.1504 Statement re prior presentation. A peti-
tion seeking a temporary injunction shall state, or the at-
torney shall certify thereon, whether a petition for the
same relief, or part thereof, has been previously present-
ed to and refused by any court or justice, and if so, by
whom and when. [Report 1943; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.1505 Place for filing. Arequest fora temporary
injunction shall be filed in the county where the actionis,
or will be, pending. [Report 1943; October 31, 1997, ef-
fective January 24, 1998; November 9, 2001, effective
February 15, 2002]

Rule 1.1506 By whom granted. A temporary injunc-
tion may be granted by any of the following:
1.1506(1) Ajudge ofthe districtin whichthe actionis
or will be pending.
1.1506(2) The supreme court or a justice thereof.
[Report 1943; October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]
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Rule 1.1507 Notice. Before granting a temporary in-
junction, the court may require reasonable notice of the
time and place of hearing therefor tobe given the party to
be enjoined. When the applicantisrequesting that atem-
porary injunction be issued without notice, applicant’s
attorney must certify to the court in writing either the ef-
forts which have been made to give notice to the adverse
party or that party’s attorney or the reason supporting the
claim that notice should not be required. Such notice and
hearing must be had for a temporary injunction or stay of
agency action pursuant to lowa Code section 17A.19(5),
tostopthe general and ordinary businessof a corporation,
or action of an agency of the state of Iowa, or the opera-
tions of a railway or of a municipal corporation, or the
erection of a building or other work, or the board of super-
visors of a county, or to restrain a nuisance. [Report
1943; amended October 9, 1984, effective December 8,
1984; October 31, 1997, effective January 24, 1998; No-
vember 9, 2001, effective February 15, 2002]

Rule 1.1508 Bond. The order directing a temporary in-
junction must require that before the writ issues, a bond
be filed, with a penalty to be specified in the order, which
shall be 125 percent of the probable liability to be in-
curred. Such bond with sureties to be approved by the
clerk shall be conditioned to pay all damages which may
be adjudged against the petitioner by reason of the in-
junction. Butinactionsfor dissolutionof marriage, sepa-
rate maintenance, annulment of marriage, or domestic
abuse, the court in its discretion may waive any bond, or
fixitspenalty in any amount deemed just and reasonable.
[Report 1943; Report 1978, effective July 1, 1979;
amendment 1981; November9,2001, effective February
15, 2002]

Rule 1.1509 Hearing to dissolve temporary injunc[]
tion. A party against whom a temporary injunction is is-
sued without notice may, at any time, move the court
where the action is pending to dissolve, vacate or modify
it. Such motion shall be submitted to that court. A hear-
ing shall be held within ten days after the filing of the mo-
tion. [Report 1943; amendment 1984; October 31,1997,
effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

COMMENT ON AMENDMENTS TO RULES 1.1505,
1.1506,1.1507, AND 1.1509: Concern has been raised regarding the
issuance of temporary injunctions without a hearing or notice to the
adverse party, and the subsequent difficulty in scheduling a hearing to
dissolve, vacate or modify the injunction. The amendment to rule
1.1507 puts the burden upon the applicant to certify that he or she has
either made an attempt to provide notice or has legitimate reasons for
not providing notice. The amendment to rule 1.1509 provides once
the temporary injunction has been issued, the adverse party may then
file a motion to dissolve, vacate or modify the injunction, which shall
be heard within ten days. This puts the burden upon the adverse party
to request the hearing.

Rule 1.1510 Enjoining proceedings or judgment;
venue; bond. Anaction seeking to enjoin proceedingsin
a civil action, or on a judgment or final order, must be
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brought in the county and court where such proceedings
are pending or such judgment or order was obtained, un-
less that be the supreme court, in which case the action
must be brought in the court from which appeal was tak-
en. Any bond in such action must be further conditioned
to pay or comply with such judgment or order, or to pay
any judgment that may be recovered against the petition-
er on the claim enjoined. [Report 1943; October 31,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 1.1511 Violation as contempt. Violation of any
provisionofany temporary or permanent injunctionshall
constitute contempt and be punished accordingly. [Re-
port 1943; November 9, 2001, effective February 15,
2002]

Rules 1.1512 to 1.1600 Reserved.

DIVISION XVI

PROCEEDINGS FOR JUDICIAL REVIEW OF
AGENCY ACTION

Rule 1.1601 Applicability of rules. Exceptto the extent
that they are inconsistent with any provision of the lowa
Administrative Procedure Act, Iowa Code chapter 17A,
or with the rules specifically set forth in this division, the
rulesof civil procedure shall be applicable toproceedings
for judicial review of agency action brought under that
Act. [Report 1980; November 9, 2001, effective Febru-
ary 15, 2002]

Rule 1.1602 Time for motion or answer. Respondent
shall, within 20 days from the date of personal service or
mailing of a petition for judicial review under Iowa Code
section 17A.19(2), serve upon petitioner and all others
upon whom the petition is required to be served, and
within a reasonable time thereafter file a motion or an-
swer. [Report 1980; amendment 1984; Report April 30,
1987, effective July 1, 1987; November 9, 2001, effec-
tive February 15, 2002]

Rule 1.1603 Contested case proceedings; interven[]
tion, schedule, applicability of rule 1.904(2). In pro-
ceedings for judicial review of agency action in a
contested case pursuant to lowa Code section 17A.19:

1.1603(1) An intervenor may join with petitioner or
respondent or claim adversely to both.

1.1603(2) Upon request of any party the reviewing
court shall, or upon its own motion may, establish a
schedule for the conduct of the proceeding.

1.1603(3) The provisionsofrule 1.904(2)shallapply.
[Report 1980; November 9, 2001, effective February 15,
2002]

Rules 1.1604 to 1.1700 Reserved.
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DIVISION XVII
SUBPOENAS

Rule 1.1701 Specific provisions.

1.1701(1) Form;, issuance. Every subpoena shall
comply with the following requirements:

a. State the name of the court from which it is issued
and the title of the action, including its docket number.

b. Command each person to whom it is directed to
attend and give testimony or to produce and permit in-
spection and copying of designated books, documents or
tangible things in the possession, custody or control of
that person, or to permit inspection of premises, at a time
and place therein specified. A command to produce evi-
dence or to permit inspection may be joined with a com-
mand to appear at trial, hearing or deposition, or may be
issued separately.

c. Be issued by the clerk of court as provided by
these Rules of Civil Procedure or by statute.

d. Set forth the text of rules 1.1701(2), 1.1701(3),
and 1.1701(4).

1.1701(2) Protection of persons subject to subpoe[]
nas.

a. Apartyoranattorney responsible for theissuance
and service of a subpoena shall take reasonable steps to
avoid imposing undue burden or expense on a person
subject to that subpoena. The court on behalf of which
the subpoena was issued shall enforce this duty and im-
pose upon the party or attorney in breach of this duty an
appropriate sanction, whichmay include, butis notlimit-
ed to, lost earnings and reasonable attorney’s fees.

b. Presence; objections.

(1) A person commanded to produce and permit in-
spection and copying of designated books, papers, docu-
ments or tangible things, or inspection of premises need
not appear in person at the place of production or inspec-
tionunless commanded to appear for deposition, hearing
or trial.

(2) Subjecttorule 1.1701(3)(d), a person command-
ed to produce and permit inspection and copying may,
within 14 days after service of the subpoena or before the
time specified for compliance, if suchtime isless than 14
days after service, serve upon the party or attorney desig-
nated in the subpoena written objection to inspection or
copying of any or all of the designated materials or of the
premises. If objection is made, the party serving the sub-
poenashallnotbe entitled to inspect and copy the materi-
als or inspect the premises except pursuant to an order of
the court by which the subpoena was issued. If objection
hasbeen made, the party serving the subpoena may, upon
notice to the person commanded to produce, move at any
time for an order to compel the production. Such anorder
to compel production shall protect any person who is not
a party or an officer of a party from significant expense
resulting from the inspection and copying commanded.

c.  Motion to quash.
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(1) Ontimely motion, the court whichissued the sub-
poena shall quash or modify itif the subpoena does any of
the following:

1. Fails to allow reasonable time for compliance.

2. Requires a person who is not a party or an officer
of a party to travel to a place outside of the county in
which that personresides, isemployed or regularly trans-
actsbusinessin person, except that, such a person may be
ordered to attend trial anywhere within the state in which
the person is served with a subpoena.

3. Requires disclosure of privileged or other pro-
tected matter and no exception or waiver applies.

4. Subjects a person to undue burden.

(2) To protect a person subject to or affected by the
subpoena, the court may quash or modify it if the subpoe-
na does any of the following:

1. Requiresdisclosure of a trade secret or other con-
fidentialresearch, development, or commercialinforma-
tion.

2. Requires disclosure of an unretained expert’s
opinion or information not describing specific events or
occurrences in dispute and resulting from the expert’s
study made not at the request of any party.

If the party in whose behalf the subpoena is issued
shows a substantial need for the testimony or material
that cannot otherwise be met without undue hardship and
assures that the person to whom the subpoena is ad-
dressed will be reasonably compensated, the court may
order appearance or production only upon specified con-
ditions.

1.1701(3) Duties in responding to subpoena.

a. A person responding to a subpoena to produce
documents shall produce them as they are kept in the usu-
al course of business or shall organize and label them to
correspond with the categories in the demand.

b.  When the information subject to a subpoena is
withheld on a claim that it is privileged or subject to
protection as trial preparation materials, the claim shall
be made expressly andshallbe supported by adescription
of the nature of the documents, communications, or
things not produced that is sufficient to enable the de-
manding party to contest the claim.

1.1701(4) Contempt. Failure by any person without
adequate excuse toobey asubpoena served upon that per-
son may be deemed a contempt of the court from which
the subpoena issued. An adequate cause for failure to
obey exists when a subpoena purports to require a non-
party to attend or produce at a place not within the limits
provided by rule 1.1701(2)(c)(1)(2).

1.1701(5) Service. Subpoenas shall be served as pre-
scribed in these rules or by statute.

1.1701(6) Notice. Prior notice of any commanded
production of documents and things or inspection of
premises shall be served on each party in the manner pre-
scribed by rule 1.442(2) and in a manner reasonably cal-
culated to give all parties an opportunity to object before
the commanded production or inspection is to occur.
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1.1701(7) Limits. An attorney may cause a subpoena
tobeissued onlyin apending proceeding governed by the
rules of civil procedure and in which the attorney has ap-
peared. [Report October 31, 1997, effective January 24,
1998; November 9, 2001, effective February 15, 2002]

Rules 1.1702 to 1.1800 Reserved.

DIVISION XVIII
RULES OF A GENERAL NATURE

Rule 1.1801 Computing time; holidays. In computing
time under these rules, the provisions of lowa Code sec-
tion 4.1, subsection 34, shall govern. [Report 1943;
amendment 1967; November9,2001, effective February
15, 2002]

Rule 1.1802 Death, retirement or disability of judge.

1.1802(1) In the event of the death or disability of a
judge in the course of a proceeding at which the judge is
presiding, or while a motion for new trial or for judgment
notwithstanding the verdict, or for other relief, is pend-
ing, any other judge of the district may hear or act upon
the same, and, if in the judge’s opinion the judge can pro-
ceed with the matter or determine the motion the judge
shall do so; otherwise, the judge may order a continu-
ance, declare a mistrial, order a new trial of all or any of
the issues, or make such disposition of the matter as the
situation warrants.

1.1802(2) In the event of the death or disability of a
judge whohasunderadvisement anundecided motion, or
case tried without a jury, any other judge of the district
may be called in, or a judge from another district may be
appointed by the chiefjustice of the supreme court to con-
sider the same, and, if by a review of the transcript or a
reargumentthe judge can, inthejudge’s opinion, become
sufficiently informed to render a decision, the judge shall
do so; otherwise the judge may order a continuance, de-
clare a mistrial, or order a new trial of all or any of the is-
sues, or direct the recalling of any witnesses, or make
such disposition of the matter as the situation warrants.

1.1802(3) Intheeventofthe death, disability orretire-
ment of a judge before the record for appeal in any case
tried by the judge is settled, the record shall be settled by
another judge of the district, or by a judge of another dis-
trict appointed for that purpose by the chief justice of the
supreme court. [Report 1943; amendment 1945; October
31,1997, effective January 24, 1998; November 9,2001,
effective February 15, 2002]

Rule 1.1803 Appeal to district court from adminis[]
trative body. Where appeal to the district court from an
action or decision of any officer, body or board is pro-
vided for by statute and the statute does not provide for
the formulation of the issues either before such officer,
body or board, or in the district court, the appellant shall
file a petition in the district court within ten days after
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perfecting the appeal, or within such time as may be pre-
scribed by the court. The appellee shall file motion oran
answer to suchpetition within20 daysthereafter, or with-
in such further time as may be prescribed by the court.
Thereafter the rules of pleading and procedure in actions
in the district court shall be applicable. [Report 1943;
October 31,1997, effective January 24, 1998; November
9, 2001, effective February 15, 2002]

Rule 1.1804 Effect of notice by posting. Notice by
postingshall nothave legal effectexcept where expressly
authorized by statute. [Report 1943; amendment 1945;
amendment 1973; November9,2001, effective February
15, 2002]

Rule 1.1805 General provisions,comments and foot[]
notes.

1.1805(1) The past, present and future tense shall
eachinclude the others; the masculine, feminine and neu-
ter gender shall include the others; and the singular and
plural number shall each include the other.

1.1805(2) Rule and subrule headings do not in any
manner affect the scope, meaning or intent of the provi-
sions of the rules in this chapter.

1.1805(3) All references to sources, comments, and
footnotes are incorporated solely for convenience in the
use of the rules and do not form a part thereof. [Report
1943; amendment 1961; November 9, 2001, effective
February 15, 2002]

Rule 1.1806 Rules by trial courts. Each district court,
by action of a majority of its district judges, may from
time to time make and amend rules governing its practice
and administration not inconsistent with these rules. All
such rules or changes shall be subject to prior approval of
the supreme court. [Report 1961; amendment 1969;
amendment 1979; December 28, 1989, effective July 2,
1990; November 9, 2001, effective February 15, 2002]

Rule 1.1807 Purpose of administrative rules. The pur-
pose of all rules for court administration shall be to pro-
vide for the administration of justice in an orderly,
efficient and effective manner, in accordance with the
highest standards of justice and judicial service. [Report
1969; November 9, 2001, effective February 15, 2002]

Rules 1.1808 to 1.1900 Reserved.

DIVISION XIX
FORMS

Rule 1.1901 Forms. The forms contained in the Appen-
dix of Forms following this rule are for use and are suffi-
cient under the Iowa Rules of Civil Procedure. [Report
1976; Report 1978, effective July 1, 1979; amendment
1979; November 9, 2001, effective February 15, 2002]
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APPENDIX OF FORMS

Rule 1.1901 [] Form 1: Form of Original Notice for Personal Service.

IN THE IOWA DISTRICT COURT FOR COUNTY
Plaintiff(s), PIN No.
Vs.
(INSERT “LAW” OR “EQUITY”)
Defendant(s), PIN ORIGINAL NOTICE

TO THE ABOVE-NAMED DEFENDANT(S):

You are notified that a petition has been filed in the office of the clerk of this court naming you as the defendant in this
action. A copy of the petition (and any documents filed with it) is attached to thisnotice. The attorney for the plaintiff(s)
is , whose address is , lowa

. That attorney’s telephone number is ; facsimile number

You must serve a motion or answer within 20 days after service of this original notice upon you and, within a reason-
able time thereafter, file your motion or answer with the Clerk of Court for County, at the
county courthouse in , lowa. If you do not, judgment by default may be rendered against
you for the relief demanded in the petition.

Ifyourequire the assistance of auxiliary aids or services to participate in court because of adisability, immediately call
your district ADA coordinator at . (Ifyou are hearing impaired, call Relay Iowa
TTY at 1-800-735-2942).

(SEAL)

CLERK OF COURT
County Courthouse

, lowa

IMPORTANT

YOU ARE ADVISED TO SEEK LEGAL ADVICE AT ONCE TO PROTECT YOUR INTERESTS.

[Report 1976; Report 1978, effective July 1, 1979; April 30, 1987, effective July 1, 1987; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February 15, 2002]
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Rule 1.1901 [] Form 2: Form of Original Notice Against a Nonresident Motor Vehicle Owner or Operator Under
Iowa Code Section 321.500.

IN THE IOWA DISTRICT COURT FOR COUNTY

Plaintiff(s), PIN No.

vs.
(INSERT “LAW” OR “EQUITY”)

Defendant(s), PIN ORIGINAL NOTICE

TO THE ABOVE-NAMED DEFENDANT(S):

You are notified that a petition has been filed in the office of the clerk of this court naming you as the defendant in this
action. A copy of the petition (and any documents filed with it) is attached to thisnotice. The attorney for the plaintiff(s)
is , whose address is , lowa

. That attorney’s telephone number is ; facsimile num-

ber

You must serve amotion or answer within 60 days following the filing of this notice with the director of transportation
of this state, and within a reasonable time thereafter, file your motion or answer with the Clerk of Court for
County, at the county courthouse in , Iowa.
If you do not, judgment by default may be rendered against you for the relief demanded in the petition.

Ifyourequire the assistance of auxiliary aids or services to participate in court because of adisability, immediately call
your district ADA coordinator at . (Ifyou are hearing impaired, call Relay Iowa
TTY at 1-800-735-2942).

(SEAL)

CLERK OF COURT
County Courthouse

, lowa

IMPORTANT

YOU ARE ADVISED TO SEEK LEGAL ADVICE AT ONCE TO PROTECT YOUR INTERESTS.

[Report 1976; Report 1978, effective July 1, 1979; amendment 1984; Report April 30, 1987, effective July 1, 1987;
October 31, 1997, effective January 24, 1998; November 9, 2001, effective February 15, 2002]
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Rule 1.1901 [] Form 3: Form of Original Notice Against Foreign Corporation or Nonresident Under Iowa Code
Section 617.3.

IN THE IOWA DISTRICT COURT FOR COUNTY
Plaintiff(s), PIN No.
Vs.
(INSERT “LAW” OR “EQUITY”)
Defendant(s), PIN ORIGINAL NOTICE

TO THE ABOVE-NAMED DEFENDANT(S):

You are notified that a petition has been filed in the office of the clerk of this court naming you as the defendant in this
action. A copy of the petition (and any documents filed with it) is attached to thisnotice. The attorney for the plaintiff(s)
is , whose address is , lowa

. That attorney’s telephone number is ; facsimile num-

ber

You must serve a motion or answer within 60 days following the filing of this notice with the secretary of state of the
State of Iowa, and, within a reasonable time thereafter, file your motion or answer with the Clerk of Court for
County, at the county courthouse in , Iowa.
If you do not, judgment by default may be rendered against you for the relief demanded in the petition.

Ifyourequire the assistance of auxiliary aids or services to participate in court because of adisability, immediately call
your district ADA coordinator at . (Ifyou are hearing impaired, call Relay Iowa
TTY at 1-800-735-2942).

(SEAL)

CLERK OF COURT
County Courthouse

, lowa

IMPORTANT

YOU ARE ADVISED TO SEEK LEGAL ADVICE AT ONCE TO PROTECT YOUR INTERESTS.

[Report 1976; Report 1978, effective July 1, 1979; April 30, 1987, effective July 1, 1987; October 31, 1997, effective
January 24, 1998; November 9, 2001, effective February 15, 2002]
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Rule 1.1901 [] Form 4: Form of Original Notice for Publication.

IN THE IOWA DISTRICT COURT FOR COUNTY
Plaintiff(s), PIN No.
Vs.
(INSERT “LAW” OR “EQUITY”)
Defendant(s), PIN ORIGINAL NOTICE

TO THE ABOVE-NAMED DEFENDANT(S):

You are notified that a petition has been filed in the office of the clerk of this court naming you as a defendant in this

action, which petition prays! . The attorney for the plaintiff(s) is
, whose address is , lowa
. That attorney’s telephone number is ; facsimile num-

ber
You must serve a motion or answer on or before the2 day of ,
20 ___, and, within a reasonable time thereafter, file your motion or answer with the Clerk of Court for

County, at the courthouse in ,
Iowa. If you do not, judgment by default may be rendered against you for the relief demanded in the petition.

Ifyourequire the assistance of auxiliary aids or services to participate in court because of adisability, immediately call
your district ADA coordinator at . (Ifyou are hearing impaired, call Relay Iowa
TTY at 1-800-735-2942).

(SEAL)

CLERK OF COURT
County Courthouse

, lowa

IMPORTANT

YOU ARE ADVISED TO SEEK LEGAL ADVICE AT ONCE TO PROTECT YOUR INTERESTS.

[Report 1976; Report 1978, effective July 1, 1979; amendment 1979; Report April 3, 1986, effective July 1, 1986;
April 30, 1987, effective July 1, 1987; October 31, 1997, effective January 24, 1998; November 9, 2001, effective
February 15, 2002]

IHere make a general statement of the claim or claims and, subject to the limitation in Iowa R. Civ. P. 1.403(1), the relief demanded (Iowa R. Civ. P. 1.302(1)).
2Date inserted here must not be less than 20 days after the day of the last publication of the original notice (Iowa R. Civ. P. 1.303).
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Rule 1.1901 [] Form 5: Directions for Service of Original Notice.

COMPLETE ONE OF THESE DIRECTIONS FOR EACH INDIVIDUAL, COMPANY, CORPORATION, ETC., TO BE SERVED.

DIRECTIONS FOR SERVICE OF ORIGINAL NOTICE

TO: Sheriff County OR, TO:
Courthouse
, lowa

Serve:

At:

ON COMPLETION OF SERVICE NOTIFY:

Special Instructions or Information Relating to Service:

NAME AND SIGNATURE OF ATTORNEY

OR OTHER ORIGINATOR:
BY:
DATE: TELEPHONE NO.
DEPOSIT FOR COST OF SERVICE
[] Deposit Waived
[] Deposit for $ required and receipt thereof acknowledged.

Clerk of Court
[Report 1976; November 9, 2001, effective February 15, 2002]
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IN THE IOWA DISTRICT COURT FOR COUNTY
Plaintiff(s) No.
Vs.
Defendant(s) FINAL PRETRIAL ORDER

FOLLOWING THE FINAL PRETRIAL CONFERENCE IT IS ORDERED:

1.

The following facts are undisputed:
[List facts not in dispute]

2A. The following exhibits are received without objection:

2B. The following exhibits are subject to objection to be made at trial:

3.

The legal issues to be tried are:
[List theories of recovery or defense]

The factual issues to be tried are:
[List the principal factual disputes and specifications of negligence
or fault asserted by each party if applicable]

Requested instructions, motions in limine, and trial briefs shall be filed by

Trial will commence at .m. on

It is further ordered that:
[list other matters which the court desires to include]

Judge for the Judicial

District of Iowa

[Report May 28, 1987, effective August 3, 1987; November 9, 2001, effective February 15, 2002]
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Rule 1.1901 [] Form 7: Dissolution of Marriage [] cial status which includes the statement of net worth re-
Affidavit of Financial Status. The clerk of district court quired by Iowa Code section 598.13, and other
shall furnish without charge to parties in a dissolution of information deemed pertinent when a party is seeking or
marriage action the following form of affidavit of finan- resisting alimony or support allowances.
IN THE IOWA DISTRICT COURT FOR COUNTY
IN RE THE MARRIAGE OF
Petitioner, DISSOLUTION OF MARRIAGE
and concerning AFFIDAVIT OF FINANCIAL STATUS

Respondent.

1, , the Petitioner/Respondent in the above-entitled matter, being first duly sworn,
state the following is a true and complete statement of my assets and liabilities, under DivisionI (and my presentincome
under Division II, if applicable) as of the day of , 20

(to be signed on page 2).

DIVISION I — NET WORTH STATEMENT
(Required in all dissolution cases §598.13)

ASSETS
(Attach additional sheets if necessary)

Ownership Market

Description HW)J) Value  Encumbrance Net Value
Real Estate
(a) Homestead () $ $ $
(b) Other () $ $ $
(describe)
Vehicles (make, year)
(a) () $ $ $
(b) () $ $ $
(©) () $ $ $
Life Insurance (cash value)
(a) () $ $ $
(b) () $ $ $
(©) () $ $ $
Securities
(a) () $ $ $
(b) () $ $ $
(©) () $ $ $
Cash & Bank Accounts
(a) () $ $ $
(b) () $ $ $
(©) () $ $ $
Household Contents
(2) Furniture () $ $ $
(b) Appliances () $ $ $
Other:
(©) () $ $ $
Other Assets - Itemize:
(a) () $ $ $
(b) () $ $ $
(©) () $ $ $
(d) () $ $ $
Totals $ $ $

&~

Less: Other debts - itemized below
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Ownership Market
Description H W) J) Value  Encumbrance Net Value

NET WORTH $
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$
$
$
$
$

Total

DIVISION II — CURRENT INCOME AND EXPENSE INFORMATION
(To be completed by all parties seeking or resisting alimony or support allowances)

A. Income Source

(including ADC
& other support Deduction(s)
payments) Gross (see below) Net Income
@ 5 per 5 5
(b) $ per $ $
(c) $ per $ $
(d) $ per $ $
Total $
Deductions Explained (specify Income Source (a), (b), (c), etc.)
Income Source:
() $ per for
() $ per for
() $ per for
() $ per for
() $ per for
() $ per for
B. Affiant’s estimate
of the other
spouse’s income
(including ADC
& other support Deduction(s)
payment) Gross (see below) Net Income
@ 5 per 5 5
(b) $ per $ $
() $ per $ $
(d) $ per $ $
Total $
Deductions Explained (specify Income Source (a), (b), (c), etc.)
Income Source:
() $ per for
() $ per for
() $ per for
() $ per for
() $ per for
() $ per for

C. Residential Arrangements

Are both spouses living in the same dwelling?
If there are children, which spouse or other person has physical care of the children?

Do the children reside in the family dwelling or elsewhere?
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D. Personal Expenses For Support of Affiant (and children)
(Note: Report all expenses uniformly either weekly or monthly)
House payment or rent $ per
Meals or food $ per
Clothing $ per
Car expense, transportation $ per
Medical, dental $ per
Utilities & telephone $ per
Other expenses: $ per
$ per
$ per
Installment Payments and Other
Debts Payable to:
$ per
$ per
$ per
$ per
$ per
Total of Division D $
Affiant re-
quests: $ per as child support
$ per as temporary alimony
$ per as temporary attorney fees

Subscribed and Sworn to before me this

Petitioner/Respondent

day of

, 20

Notary Public In And For The State of Iowa

[Court Order June 26, 1980; July 10, 1980; July 27, 1984; Letter of request to correct total line of Division II, D by
substituting “D” for “B,” February 22, 1991; November 9, 2001, effective February 15, 2002]
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Rule 1.1901 [] Form 8: Application for Appointment of Counsel and Financial Statement.

IN THE IOWA DISTRICT COURT FOR COUNTY

Plaintiff, No.

APPLICATION FOR APPOINTMENT OF
COUNSEL AND FINANCIAL STATEMENT

Defendant. (General)

V.

I request that the court appoint counsel to represent me at public expense. Irealize that I may be required to repay in
whole or in part any public funds expended for this purpose. The following financial statement is submitted in support
of my application:

Current mailing address:

Age: Telephone number(s):
Marital status: Single Married Divorced Widow(er)
Name of husband/wife: Live with husband/wife Yes No

If no, length of physical separation from husband/wife:
Number and ages of dependents:

How long a resident of this county:
Occupation:
Present employer:
Address:

Former employer:
Address:

Weekly take-home (net) earnings: $ Weekly gross earnings $
Total gross income for past 12 months: $
Bank with: Address:
Balance personal bank account:

Balance account in name of husband/wife:

Balance joint account with husband/wife:

Balance joint account with any other person(s):

What is your average monthly living expense (clothing, food, housing, transportation, other)? $
Does any person pay all or any portion of these expenses: Yes __ No ___ If yes, who pays these costs and how
much do they contribute?
Motor vehicles: Give make, year, present value, amount owing thereon, if any, and whether registered or titled in your
name, name of husband/wife or jointly with another:

&~ A L L

List all sources of income, in your name, name of husband/wife or jointly shared with another, including salary (net
wages), pensions, bonds, stocks, securities, private business, farming, insurance, retirement benefits, social security
benefits, lawsuits or settlements or others:

ADC or welfare relief, if any, in your name, name of husband/wife or jointly shared with another:

List all sources of public assistance, if any, including ADC, unemployment compensation, heating assistance, food
stamps:

Real estate owned in your name, name of husband/wife or jointly shared with another (describe):
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Other assets in your name, name of husband/wife or jointly shared with another (stereo, TV, furniture, trust funds,
notes, bonds, stocks savings certificates, life insurance, other):

Value: $
Are you a beneficiary or heir in an estate of a person deceased?
List all debts or unpaid bills, including money owed for such things as: Housing, food, clothing, transportation (car,
gas), utility costs, medical and dental services and other items, be specific:

Does anyone owe you money or have any property belonging to you?

Give details in full:

Do you have a judgment against anyone: Yes No If yes, give name, date, court and amount:

Have you or anyone else employed or offered to employ an attorney for
in this matter? Yes No If so, how much has the attorney been paid by you or for you?
$

Who can verify this information:
Telephone number: Address:

I certify under penalty of perjury and pursuant to the laws of the State of Iowa that the foregoing statements are true
and correct to the best of my knowledge, and are made in support of my request that the court appoint legal counsel
for me because I am financially unable to employ counsel.

(Signature of applicant)

The State of Iowa:
does not object to the appointment of counsel.
objects to the appointment of counsel and requests a hearing on the application.
Dated: , 20
(Assistant County Attorney)

[Report February 21, 1985, effective July 1, 1985; November 9, 2001, effective February 15, 2002]
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Rule 1.1901 [] Form 9: Order on Application for Appointment of Counsel and Financial Statement.

IN THE IOWA DISTRICT COURT FOR COUNTY
No.
Plaintiff,
ORDER ON APPLICATION FOR
V. APPOINTMENT OF COUNSEL AND
FINANCIAL STATEMENT

Defendant. (General)

ORDER

Application is set for hearing at o’clock a.m./p.m.,
the day of , 20 ,at
Dated: , 20
Judge/Magistrate
ORDER

Applicant’s request for appointment of counsel is approved/denied.
is appointed to serve as counsel for

Dated: , 20

Judge/Magistrate

[Report February 21, 1985, effective July 1, 1985; November 9, 2001, effective February 15, 2002]
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Rule 1.1901 [] Form 10: Form of Notice of Intent to File Written Application for Default.

IN THE IOWA DISTRICT COURT FOR COUNTY

Plaintiff(s), No.

Vvs. NOTICE OF INTENT TO FILE WRITTEN
APPLICATION FOR DEFAULT

Defendant(s).

TO: (defendant)
DATE OF NOTICE: (date of mailing)

IMPORTANT NOTICE

YOU ARE IN DEFAULT BECAUSE YOU HAVE FAILED TO TAKE ACTION REQUIRED OF YOU IN THIS
CASE. UNLESS YOUACT WITHIN TEN DAYSFROMTHE DATE OF THIS NOTICE, ADEFAULT JUDGMENT
WILL BE ENTERED AGAINST YOU WITHOUT A HEARING AND YOU MAY LOSE YOUR PROPERTY OR
OTHER IMPORTANT RIGHTS. YOU SHOULD SEEK LEGAL ADVICE AT ONCE.

(Signature of Plaintiff or Attorney)

(Address)

(Telephone Number)

[Report October 31, 1997, effective January 24, 1998; November 9, 2001, effective February 15, 2002]
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Rule 1.1901 ] Form 11: Petition for Termination of Parental Rights and Child Support Obligation Pursuant to Iowa
Code Section 600B.41A(7).

IN THE IOWA DISTRICT COURT FOR COUNTY
(Name of county where you are filing this petition)

IN THE MATTER OF THE PATERNITY OF Case No.
, (Leave blank—Clerk of Court will complete)

Child(ren),

PETITION FOR TERMINATION OF

, PARENTAL RIGHTS AND CHILD
Petitioner. (Father) SUPPORT OBLIGATION PURSUANT
TO IOWA CODE SECTION 600B.41A(7)

I, the petitioner, state:

1. Inan order dated , and filed in County, lowa, the court
found that I am the established, but not the biological, father of the child(ren) below:

Contrary to my wishes, the court denied my petition to overcome paternity and continued my child support obligation.
A copy of that order is attached.

2. Iseek to be relieved of the obligations of parenthood and child support.

3. Irequest that the court enter an order that terminates my parental rights to the above-named child(ren) and ends
my obligation for any and all future child support.

4. Upon filing this petition, I will serve a copy on the following individuals:

(a) any parent who has not joined in this petition; and
(b) any person or agency with the right to receive child support for the above-named child(ren).

5. Tunderstand that Imust provide proof to the court that I served a copy of this petition as required in paragraph (4).

WHEREFORE, I ask the court to grant this petition to terminate my parental rights and torelieve me from any future
child support payments.

Petitioner

Address

Date:
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NOTICE: If you require the assistance of auxiliary aids or services to participate in court because of a disability, im-
mediately call your district ADA coordinator at
(If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942).

COUNTY

STATE OF IOWA }

1, ,doon oathstate thatI have read the above petition and the information
provided is true and accurate to the best of my knowledge.

Petitioner (sign only in front of a Notary Public)

Sworn and subscribed to before me by on this
day of , 20

Notary Public in and for the State of Iowa

[Court Order June 26, 1997, temporary rules effective July 1, 1997; June 26, 1997, permanent rules effective Septem-
ber 1, 1997; November 9, 2001, effective February 15, 2002]
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CHAPTER 2
RULES OF CRIMINAL PROCEDURE

INDICTABLE OFFENSES

Rule 2.1 Scope of rules and definitions.

2.1(1) Scope. The rules in this section provide pro-
cedures applicable to indictable offenses.

2.1(2) Definitions.

a. “Committing magistrate” means judicial magis-
trates, district associate judges, and district judges.

b.  “Judicial officer” means justices of the supreme
court, judges of the court of appeals, and committing
magistrates.

c.  “Mentally ill,” as used in these rules, describes
the condition of a person who is suffering from a mental
disease or disorder and who, by reason of that condition,
lacks sufficient judgment to make responsible decisions
regarding treatment and is reasonably likely to injure the
person’s self or others who may come into contact with
the person if the person is allowed to remain at liberty
without treatment.

d. “Unnecessary delay” is any unexcused delay
longer than 24 hours, and consists of a shorter period
whenever a magistrate is accessible and available.
[66GA, ch 1245(2), §1301; 67GA, ch 153, §2, 3; amend-
ment 1981; 1984 Iowa Acts, ch 1323, §4; Report Novem-
ber 9, 2001, effective February 15, 2002]

Rule 2.2 Proceedings before the magistrate.

2.2(1) [Initial appearance of defendant. An officer
making an arrest with or without a warrant shall take the
arrested person without unnecessary delay before acom-
mitting magistrate as provided by rule 2.27. When aper-
son arrested without a warrant is brought before a
magistrate, acomplaint shall be filed forthwith. If the de-
fendantreceived acitation or was arrested without a war-
rant, the magistrate shall, prior to further proceedings in
the case, make aninitial, preliminary determination from
the complaint, or from an affidavit oraffidavits filed with
the complaint or from an oral statement under oath or af-
firmation from the arresting officer or other person,
whether there is probable cause to believe that an offense
has been committed and that the defendant has com-
mittedit. Themagistrate’s decisionin thisregard shallbe
entered in the magistrate’s record of the case.

2.2(2) Statement by the magistrate. The magistrate
shall inform a defendant who appears before the magis-
trate after arrest, complaint, summons, or citation of the
complaint against the defendant, of the defendant’sright
to retain counsel, of the defendant’s right to request the
appointment of counsel if the defendant is unable by rea-
sonofindigency to obtaincounsel, of the general circum-
stances under which the defendant may secure pretrial
release, of the defendant’s right to review of any condi-
tions imposed on the defendant’s release and shall pro-
vide the defendant with a copy of the complaint. The
magistrate shall also inform the defendant that the defen-

dant is not required to make a statement and that any
statement made by the defendant may be used against the
defendant. The magistrate shall allow the defendantrea-
sonable time and opportunity to consult counsel.

2.2(3) Counselforindigent. The magistrate may ap-
point counsel to represent the defendant at public ex-
pense if the magistrate determines the defendant to be
indigent in accordance with lowa Code section 815.9.

2.2(4) Preliminary hearing. The defendant shall not
be called upon to plead and the magistrate shall proceed
as follows:

a. Preliminary hearing. Themagistrate shallinform
the defendant of the right to a preliminary hearing unless
the defendant is indicted by a grand jury or a trial infor-
mation is filed against the defendant or unless prelimi-
nary hearing is waived in writing or on the record. If the
defendant waives preliminary hearing, the magistrate
shall order the defendant held to answer in further pro-
ceedings. Ifthe defendantdoesnotwaive the preliminary
hearing, the magistrate shall scheduleapreliminary hear-
ing and inform the defendant of the date of the prelimi-
nary hearing. Such hearing shall be held within a
reasonable time but in any event not later than 10 days
following the initial appearance if the defendantisin cus-
tody and no later than 20 days if the defendant is not in
custody. Upon showing of good cause, the time limits
specified in this paragraph may be extended by the mag-
istrate.

b. Probable cause finding. If from the evidence it
appears that there is probable cause to believe that an of-
fense has been committed and that the defendant com-
mittedit, the magistrate shall order the defendant held to
answer in further proceedings. The finding of probable
cause shall be based upon substantial evidence, which
may be hearsay in whole or in part, provided there is a
substantial basis for believing the source of the hearsay to
be credible and for believing that there is a factual basis
for the information furnished. The defendant may cross-
examine witnessesand may introduce evidence in the de-
fendant’s own behalf.

c. Constitutional objections. Rules excluding evi-
dence on the ground that it was acquired by unlawful
means are not applicable. Motions to suppress must be
made to the trial court as provided in rule 2.11(2).

d. Private hearing. Upon defendant’s request and
after making specific findings on the record that: (1)
thereisasubstantial probability thatthe defendant’sright
to a fair trial will be prejudiced by publicity that closure
would prevent and, (2) reasonable alternatives to closure
cannotadequately protect the defendant’sfairtrialrights,
the magistrate may exclude from the hearing all persons
except the magistrate, the magistrate’s clerk, the peace
officer who has custody of the defendant, a court report-
er, the attorney or attorneys representing the state, a
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peace officer selected by the attorney representing the
state, the defendant, and the defendant’s counsel.

e. Discharge of defendant. If from the evidence it
appears that there is no probable cause to believe that an
offense has been committed or that the defendant com-
mitted it, the magistrate shall dismiss the complaint and
discharge the defendant. The discharge of the defendant
shall not preclude the government from instituting a sub-
sequent prosecution for the same offense.

- Transmission of magistrate’s record entries. Af-
ter concluding the proceeding the magistrate shall trans-
mit forthwith to the clerk of the district court all papers
and recordings in the proceeding.

g Preliminary hearing testimony preserved by
stenographer or tape recorder, production prior to trial.
Proceedings at the preliminary hearing shall be taken
down by a court reporter or recording equipment and
shall be made available on the following basis:

(1) On timely application to a magistrate, for good
cause shown, and subject to the availability of facilities,
the attorney for a defendantinacriminal case may be giv-
en the opportunity to have the recorded tape of the hear-
ing on preliminary examination replayed in connection
with any further hearing or in connection with the attor-
ney’s preparation for trial.

(2) On application of a defendant addressed to a dis-
trict judge, showing that the record of preliminary hear-
ing, in whole or in part, should be made available to the
defendant’s counsel, an order may issue that the clerk
make available a copy of the record, or of a portion there-
of, to defense counsel. The order shall require prepay-
ment of the costs of the record by the defendant.
However, if the defendant is indigent the record shall be
made at public expense. The prosecution may move also
that a copy of the record, in whole or in part, be made
available toit, for good cause shown, and anorder may be
entered granting such motion in whole or in part, on ap-
propriate terms, except thatthe governmentneed not pre-
pay costs nor furnish security therefor.

(3) The copy of the record of such proceedings fur-
nished pursuant to rule 2.2(4)(g)(2) may consist of a tape
of the recorded proceedings or a stenographic transcript
of the proceedings.

If the record is ordered, the court shall specify in its or-
der to the magistrate an appropriate method of making
the record available. If, in any circumstance, a typewrit-
ten transcriptis furnished counsel, a copy thereof shall be
filed with the clerk of court. [66GA, ch 1245(2), §1301;
67GA, ch 153, §4t0 7; 69GA, ch 117, §1241; 1983 Iowa
Acts, ch 186, §10143 and 10144; Report January 31,
1989, effective May 1, 1989; April 20, 1992, effective
July 1, 1992; November 9, 2001, effective February 15,
2002]
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Rule 2.3 The grand jury.

2.3(1) Drawing grand jurors. At such times as pre-
scribed by the chief judge of the district court in the pub-
licinterest, the names of the twelve persons constituting
the panel of the grand jury shall be placed by the clerkina
container, and after thoroughly mixing the same, inopen
court the clerk shall draw therefrom sevennames, and the
persons so drawn shall constitute the grand jury. Com-
puter selection processes may be used to randomly draw
the seven names. Should any of the persons so drawn be
excused by the court or fail to attend on the day desig-
nated for their appearance, the clerk shall draw either
manually or by use of a computer selection process addi-
tional names until the seven grand jurors are secured.

If the panel is insufficient to provide and maintain a
grand jury of seven members, the panel shall be refilled
from the jury box or computer selection process by the
clerk of the court under direction of the court; additional
grand jurors shall be selected until a grand jury of seven
grand jurors is secured, and they shall be summoned in
the manner as those originally drawn.

2.3(2) Challenge to grand jury.

a. Challenge to array. A defendant held to answer
for a public offense may, before the grand jury is sworn,
challenge the panel or the grand jury, only for the reason
that it was not composed or drawn as prescribed by law.
If the challenge be sustained, the court shall thereupon
proceed to take remedial action to compose a proper
grand jury panel or grand jury.

b. Challenge toindividual jurors. Achallenge toan
individual grand juror may be made before the grand jury
is sworn as follows:

(1) By the state or the defendant, because the grand
juror does not possess the qualifications required by law.

(2) By the state only because:

1. The juror is related either by affinity or consan-
guinity nearer than in the fifth degree, or stands in the
relation of agent, clerk, servant, or employee, to any per-
son held to answer for a public offense, whose case may
come before the grand jury.

2. The juror is providing bail for anyone held to an-
swer for a public offense, whose case may come before
the grand jury.

3. The juror is defendant in a prosecution similar to
any prosecution to be examined by the grand jury.

4. The juror is, or within one year preceding has
been, engaged or interested in carrying on any business,
calling, or employment the carrying on of which is a
violation of law, and for which the juror may be indicted
by the grand jury.

(3) By the defendant only because:

1. The juror is a complainant upon a charge against
the defendant.

2. The juror has formed or expressed such an opin-
ion as to the guilt or innocence of the defendant as would
prevent the juror from rendering a true indictment upon
the evidence submitted.

c. Decision by court. Challenges to the panel or to
an individual grand juror shall be decided by the court.
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d. Motiontodismiss. Amotionto dismiss theindict-
ment may be based on challenges to the array or to an in-
dividual juror, if the grounds for challenge which are
alleged in the motion of the defendant have not previous-
ly been determined pursuant to a challenge asserted by
the defendant pursuant to rule 2.3(2)(a) or 2.3(2)(b).

2.3(3) Discharging and summoning jurors.

a. Discharge. A grandjury, onthe completion ofits
business, shall be discharged by the court. The grandjury
shall serve until discharged by the court, and the regular
term of service by a grand juror should not exceed one
calendar year. However, when an investigation which
has been undertaken by the grand jury is incomplete, the
court may by order extend the eligibility of a grand juror
beyond one year, to the completion of the investigation.

b.  Summoning jurors. Upon order of the court the
clerk shall issue a precept or precepts to the sheriff, com-
manding the sheriff to summon the grand juror or jurors.
Upon a failure of a grand juror to obey such summons
without sufficient cause, the grand jurormay be punished
for contempt.

c. Excusing jurors. If the court excuses a juror, the
courtmay impanel anotherpersoninplace of the juror ex-
cused. If the grand jury has been reduced to fewer than
seven by reason of challenges to individual jurors being
allowed, or from any other cause, the additional jurorsre-
quired to fill the panel shall be summoned, first, from
such of the twelve jurors originally summoned which
were not drawn on the grand jury as first impaneled, and
ifthey are exhausted the additional number required shall
be drawn from the grand jury list. If a challenge to the
array is allowed, a new grand jury shall be impaneled to
inquire into the charge against the defendantin whose be-
halfthe challenge to the array has beenallowed, and they
shall be summoned in the manner prescribed in this rule.

2.3(4) Oaths and procedure.

a. Foreman or forewoman. From the persons im-
paneled as grand jurors the court shall appoint a foreman
or forewoman, or when the foreman or forewoman al-
ready appointed is discharged, excused, or from any
causebecomesunable toact before the grandjury isfinal-
ly discharged, an acting foreman or forewoman may be
appointed.

The foreman or forewoman of the grand jury may ad-
minister the oath to all witnesses produced and examined
before it.

b. Clerks, bailiffs and court attendants. The court
may appoint as clerk of the grand jury a competent person
whoisnotamember thereof. Inaddition the court mays, if
itdeemsitnecessary, appointassistant clerks of the grand
jury. If no such appointments are made by the court, the
grand jury shall appoint asits clerk one of its own number
who is not its foreman or forewoman. Inlike manner the
court may appoint bailiffs for the grand jury to serve with
the powers of a peace officer while so acting.

c.  Oaths administered to grand jury, clerk, bailiff,
and court attendant. The following oath shall be
administered to the grand jury: “Do each of you, as the
grand jury, solemnly swear or affirm that you will dili-
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gently inquire and true presentment make of all public of-
fenses against the people of this state, triable on
indictment within this county, of which you have or can
obtain legal evidence; you shall present no person
through malice, hatred, or ill will, nor leave any unpre-
sented through fear, favor, oraffection, or forany reward,
or the promise or hope thereof, but in all your present-
ments that youshall present the truth, the whole truth, and
nothing but the truth, according to the best of your skill
and understanding?”

Any clerk, assistant clerk, bailiff, or court attendant
appointed by the court must be given the following oath:
“Do you solemnly swear that you will faithfully and im-
partially perform the duties of your office, that you will
notreveal toanyone its proceedings or the testimony giv-
enbefore it and will abstain from expressing any opinion
upon any question before it, to or in the presence or hear-
ing of the grand jury or any member thereof?”

d. Secrecy of proceedings. Every member of the
grand jury, and its clerks, bailiffs and court attendants,
shall keep secret the proceedings of that body and the tes-
timony given before it, except as provided in rule 2.14.
No such person shall disclose the fact that an indictment
has been found except when necessary for the issuance
and execution of a warrant or summons, and such duty of
nondisclosure shall continue until the indicted person has
been arrested. The prosecuting attorney shall be allowed
to appear before the grand jury on his or her own request
for the purpose of giving information or for the purpose
of examining witnesses, and the grand jury may atallrea-
sonable times ask the advice of the prosecuting attorney
or the court. However, neither the prosecuting attorney
nor any other officer or person except the grand jury may
be present when the grand jury is voting upon the finding
of an indictment.

e. Securing witnesses and records. The clerk of the
court must, when required by the foreman or forewoman
of the grand jury or prosecuting attorney, issue subpoe-
nasincluding subpoenas ducestecum for witnesses to ap-
pear before the grand jury.

The grand jury is entitled to free access at all reason-
able times to county institutions and places of confine-
ment, and to the examination without charge of all public
records within the county.

f- Minutes. The clerk of the grand jury shall take
and preserve minutes of the proceedings and of the evi-
dence given before it, except the votes of its individual
members on finding an indictment.

g Evidence for defendant. The grand jury is not
bound to hear evidence for the defendant, but may do so,
and must weigh all the evidence submitted toit, and when
it has reason to believe that other evidence within its
reachwill explainaway the charge, it may order the same
produced.

h. Refusal of witness to testify. When a witness un-
derexamination before the grand jury refuses to testify or
to answer a question, it shall proceed with the witness be-
fore a district judge, and the foreman or forewoman shall
then distinctly state before a district judge the question
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and the refusal of the witness, and if upon hearing the wit-
ness the court decides that the witness is bound to testify
or answer the question propounded, the judge shall in-
quire whether the witness persists in refusing and, if the
witness does, shall proceed with the witness asin cases of
similar refusal in open court.

i. Effectofrefusal toindict. If, upon investigation,
the grand jury refuses to find an indictment against one
charged with a public offense, it shall return all papers to
the clerk, with an endorsement thereon, signed by the
foreman or forewoman, to the effect that the charge isig-
nored. Thereupon, the district judge must order the dis-
charge of the defendant from custody if in jail, and the
exoneration of bail if bail be given. Upon good cause
shown, the districtjudge may direct that the charge again
be submitted to the grand jury. Such ignoring of the
charge does not prevent the cause from being submitted
to another grand jury as the court may direct; but without
such direction, it cannot again be submitted.

j. Duty of grand jury. The grand jury shall inquire
into all indictable offenses brought before it which may
be tried within the county, and present them to the court
by indictment. The grand jury shall meet at times speci-
fied by order of a district judge. In addition to those
times, the grand jury shall meet at the request of the
county attorney or upon the request of a majority of the
grand jurors.

It is made the special duty of the grand jury to inquire
into:

(1) The caseof every personimprisonedin the deten-
tion facilities of the county on a criminal charge and not
indicted.

(2) Theconditionandmanagement ofthe publicpris-
ons, county institutionsand places of detention within the
county.

(3) The unlawful misconduct in office in the county
of public officers and employees.

k. Appearance notrequired. A personunder the age
of ten years shall not be required to personally appear be-
fore a grand jury to testify against another person related
to the person or another person who resided with the per-
son at the time of the action which is the subject of the
grand jury’s investigation, unless there exists a special
order of the court finding that the interests of justice re-
quire the person’s appearance and that the person will not
be disproportionately traumatized by the appearance.
[66GA, ch 1245(2), §1301; 67GA, ch 153, §8 to 11, ch
1037, §11; amendment 1980; amendment 1983; 1985
Iowa Acts, ch 174, §12; Report November 9, 2001, effec-
tive February 15,2002; February 22,2002, effective May
1, 2002]
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Rule 2.4 Indictment.

2.4(1) Defined. An indictment is an accusation in
writing, found and presented by a grand jury legally im-
paneled and sworn to the court in which it is impaneled,
charging that the person named therein has committed an
indictable public offense.

2.4(2) Use of indictment. Criminal offenses other
than simple misdemeanors may be prosecuted to final
judgment either on indictment or on information as pro-
vided in rule 2.5.

2.4(3) Evidencetosupport. Anindictment shouldbe
found when all the evidence, taken together, is such asin
the judgment of the grand jury, if unexplained, would
warrant a conviction by the trial jury; otherwise it shall
not. Anindictment canbe found only upon evidence giv-
en by witnesses produced, sworn, and examined before
the grand jury, or furnished by legal documentary evi-
dence, or upon the stenographic or taped record of evi-
dence given by witnesses before a committing
magistrate. If an indictment is found in whole or in part
upon testimony taken before a committing magistrate,
the clerk of the grand jury shall write out a brief minute of
the substance of such evidence, and the same shall be re-
turned to the court with the indictment.

2.4(4) Vote necessary. An indictment cannot be
found without the concurrence of five grand jurors. Ev-
ery indictment must be endorsed “a true bill” and the en-
dorsement signed by the foreman or forewoman of the
grand jury.

2.4(5) Presentationandfiling. Anindictment, when
found by the grand jury and properly endorsed, shall be
presented to the court with the minutes of evidence of the
witnesses relied on. The presentation shall be made by
the foreman or forewoman of the grand jury in the pres-
ence of the members of the grand jury. The indictment,
minutes of evidence, and all exhibits relating thereto
shall be transmitted to the clerk of the court and filed by
the clerk.

2.4(6) Minutes.

a. Contents. Aminute of evidence shall consist of a
notice inwriting stating the name, place of residence, and
occupation of the witness upon whose testimony the in-
dictment is found, and a full and fair statement of the wit-
ness’ testimony before the grand jury and a full and fair
statement of additional expected testimony at trial.

b. Copy to defense. Such minutes of evidence shall
not be open for the inspection of any person except the
judge of the court, the prosecuting attorney, or the defen-
dant and the defendant’s counsel. The clerk of the court
must, on demand made, furnish the defendant or his or
her counsel a copy thereof without charge.

¢.  Minutes used again. A grand jury may consider
minutes of testimony previously heard by the same or
another grand jury. In any case, a grand jury may take
additional testimony.
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2.4(7) Contents of indictment. An indictment is a
plain, concise, and definite statement of the offense
charged. The indictment shall be signed by the foreman
or forewoman of the grand jury. The names of all wit-
nesses on whose evidence the indictment is found must
be endorsed thereon. The indictment shall substantially
comply with the form that accompanies these rules. The
indictment shall include the following:

a. The name of the accused, if known, and if not
known, designation of the accused by any name by which
the accused may be identified.

b. Thenameandifprovided by law the degree of the
offense, identifying by number the statutory provision or
provisions alleged to have been violated.

¢.  Wherethe time or place is amaterial ingredient of
the offense a brief statement of the time or place of the of-
fense if known.

d.  Where the means by which the offense is com-
mitted are necessary to charge an offense, a brief state-
ment of the acts or omissions by which the offense is
alleged to have been committed.

No indictment is invalid or insufficient, nor can the
trial, judgment, or other proceeding thereon be affected
by reason of any defect or imperfection in a matter of
form which does not prejudice a substantial right of the
defendant.

2.4(8) Amendment.

a. Generally. The court may, on motion of the state,
either before or during the trial, order the indictment
amended so as to correct errors or omissions in matters of
form or substance. Amendmentisnotallowed if substan-
tial rights of the defendant are prejudiced by the amend-
ment, or if a wholly new and different offense is charged.

b. Amendment before trial. If the application for an
amendment be made before the commencement of the
trial, the application and a copy of the proposed amend-
ment shall be served upon the defendant, or upon the de-
fendant’s attorney of record, and an opportunity given
the defendant to resist the same.

c. Amendment during trial. 1If the application be
made during the trial, the application and the amendment
may be dictated into the record in the presence of the de-
fendant and the defendant’s counsel, and such record
shall constitute sufficient notice to the defendant.

d. Continuance. When an application for amend-
mentissustained, no continuance or delay intrial shall be
granted because of suchamendmentunlessitappearsthat
defendantshouldhave additional timeto preparebecause
of such amendment.

e. Amendment of minutes. Minutes may be
amended in the same manner and to the same extent that
an indictment may be amended. [66GA, ch 1245(2),
§1301; 67GA, ch 153, §12, 13; amendment 1979;
amendment 1980; amendment 1999; Report November
9, 2001, effective February 15, 2002]

Rule 2.5 Information.
2.5(1) Prosecution on information. All indictable
offenses may be prosecuted by a trial information. Anin-
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formation charging a person with an indictable offense
may be filed with the clerk of the district court at any
time, whether or not the grand jury is in session. The
county attorney shall have the authority tofile such a trial
information except as herein provided or unless that au-
thority is specifically granted to other prosecuting attor-
neys by statute.

The attorney general, unless otherwise authorized by
law, shall have the authority to file such a trial informa-
tion upon the request of the county attorney and the deter-
mination of the attorney general that a criminal
prosecution is warranted.

2.5(2) Endorsement. An information shall be en-
dorsed “a true information” and shall be signed by the
prosecuting attorney.

2.5(3) Witness names and minutes. The prosecuting
attorney shall, at the time of filing such information, also
file the minutes of evidence of the witnesses which shall
consist of a notice in writing stating the name, place of
residence and occupation of each witnessupon whose ex-
pected testimony the information is based, and a full and
fair statement of the witness’ expected testimony.

2.5(4) Approvalby judge. Priortothe filingofthein-
formation, it must be approved by a district judge, or a
district associate judge or judicial magistrate having ju-
risdiction of the offense. If the judge or magistrate finds
that the evidence contained in the information and the
minutes of evidence, if unexplained, would warrant a
conviction by the trial jury, the judge or magistrate shall
approve the information which shall be promptly filed. If
not approved, the charge may be presented to the grand
jury forconsideration. Atany time afterjudicial approval
of an information, and prior to the commencement of
trial, the court, onits own motion, may order the informa-
tion set aside and the case submitted to the grand jury.

2.5(5) Indictmentrulesapplicable. Theinformation
shall be drawn and construed, in matters of substance, as
indictments are required to be drawn and construed. The
term “indictment” embracesthe trial information, and all
provisions of law applying to prosecutions on indict-
ments apply also to informations, except where other-
wise provided for by statute or in these rules, or when the
context requires otherwise.

2.5(6) Investigation by prosecuting attorney. The
clerk of the district court, on written application of the
prosecuting attorney and the approval of the court, shall
issue subpoenas including subpoenas duces tecum for
suchwitnesses as the prosecuting attorney may require in
investigating an offense, and in such subpoenas shall di-
rectthe appearance of said witnesses before the prosecut-
ing attorney at a specified time and place. Such
application and judicial order of approval shall be main-
tained by the clerk in a confidential file until a charge is
filed, in which event disclosure shall be made, unless the
courtin an in-camera hearing orders that it be kept confi-
dential. The prosecutingattorney shall have the authority
to administer oaths to said witnesses and shall have the
services of the clerk of the grand jury in those counties in
which such clerk is regularly employed. The rights and
responsibilities of such witnesses and any penalties for
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violations thereof shall otherwise be the same as a wit-
ness subpoenaed to the grand jury. [66GA, ch 1245(2),
§1301; 67GA, ch 153, §14, 15; Report 1978, effective
July 1, 1979; amendment 1979; amendment 1982;
amendment 1983; amended February 21, 1985, effective
July 1, 1985; November 9, 2001, effective February 15,
2002]

Rule 2.6 Multiple offenses or defendants; pleading
special matters.

2.6(1) Multiple offenses. Two or more indictable
public offenses which arise from the same transaction or
occurrence or from two or more transactions or occur-
rences constituting parts of a common scheme or plan,
when alleged and prosecuted contemporaneously, shall
be alleged and prosecuted as separate counts in a single
complaint, information or indictment, unless, for good
cause shown, the trial court in its discretion determines
otherwise. Where a public offense carries with it certain
lesserincluded offenses, the latter should not be charged,
and it is sufficient to charge that the accused committed

the major offense.

COMMENT: This rule is not intended to eliminate a prosecu-
tor’s discretion not to charge certain offenses at the time other of-
fenses growing out of the same transaction or that are part of a
common scheme are being charged. Nor is it intended to prevent a
later charge from being filed with respect to an offense that has not
initially been included. The rule is only intended to require that all
contemporaneous criminal filings in which the crimes charged grow
out of the same transaction or are part of a common scheme be com-
bined in a single indictment or information. The rule will facilitate
uniformity in charging practices to assure the comparability of statis-
tical data derived from case filings and will eliminate unnecessary
multiple filings which place an unnecessary administrative burden on
the court system.

2.6(2) Prosecutionandjudgment. Uponprosecution
for a public offense, the defendant may be convicted of
either the public offense charged or an included offense,
but not both.

2.6(3) Duty of court to instruct. In cases where the
public offense charged may include some lesser offense
itis the duty of the trial court to instruct the jury, not only
as to the public offense charged but as to all lesser of-
fenses of which the accused might be found guilty under
the indictment and upon the evidence adduced, even
though such instructions have not been requested.

2.6(4) Charging multiple defendants.

a. Multiple defendants. Two or more defendants
may be charged in the same indictment, information, or
complaint if they are alleged to have participated in the
same act or the same transaction or occurrence out of
which the offense or offenses arose. Such defendants
may be charged in one or more counts together or sepa-
rately, and all the defendants need not be charged ineach
count.

b. Prosecution and judgment. When an indictment
or information jointly charges two or more defendants,
those defendants may be tried jointly if in the discretion
of the court a joint trial will not result in prejudice to one
or more of the parties. Otherwise, defendants shall be
tried separately. When jointly tried, defendants shall be
adjudged separately on each count.

CRIMINAL PROCEDURE

February 2002

2.6(5) Allegations of prior convictions. If the of-
fense charged is one for which the defendant, if con-
victed, will be subject by reason of the Code to an
increased penalty because of prior convictions, the al-
legation of such convictions, if any, shall be contained in
the indictment. A supplemental indictment shall be pre-
pared for the purpose of trial of the facts of the current of-
fense only, and shall satisfy all pertinent requirements of
the Code, except thatit shall make nomention, directly or
indirectly, of the allegation of the prior convictions, and
shall be the only indictment read or otherwise presented
to the jury prior to conviction of the current offense. The
effect of this subrule shall be to alter the procedure for
trying, inone criminal proceeding, the offenses appropri-
ate toits provisions, and not to alterin any manner the ba-
sic elements of an offense as provided by law.

2.6(6) Allegations of use of a dangerous weapon. 1If
the offense charged is one for which the defendant, if
convicted, will be subject by reason of the Code* to a
minimum sentence because of use of a dangerous weap-
on, the allegation of such use, if any, shall be contained in
the indictment. Ifuse of adangerous weaponisallegedas
providedby thisrule, and if the allegation is supported by
the evidence, the court shall submit to the jury a special
interrogatory concerning this matter, as provided in rule
2.22(2). [Report 1980; amendment 1999; November 9,
2001, effective February 15, 2002]

*See §902.7

2.6(7) Pleading statutes. A pleading asserting any
statute of another state, territory or jurisdiction of the
United States, or a right derived therefrom, shall refer to
such statute by plain designation and if such reference is
made, the court shall judicially notice such statute.
[66GA, ch 1245(2), §1301; 67GA, ch 153, §16; amend-
ment 1980; amendment 1982; amendment 1983; Report
January 24,2000, effective March 1, 2000; November 9,
2001, effective February 15, 2002]

Rule 2.7 Proceedings after indictment or informaf]
tion.

2.7(1) Issuance. Upontherequest of the prosecuting
attorney the courtshall issue a warrantfor each defendant
named in the indictment or information. The clerk shall
issue a summons instead of a warrant upon the request of
the prosecuting attorney or by direction of the court. The
warrant or summons shall be delivered to a person autho-
rized by law to execute or serve it. If a defendant fails to
appear in response to the summons, a warrant shallissue.

2.72) Form.

a. Warrant. The warrant shall be signed by the
judge or clerk; it shall describe the offense charged in the
indictment; andit shallcommand that the defendant shall
be arrested and brought before the court. The amount of
bail or other conditions of release may be fixed by the
court and endorsed on the warrant. The warrant shall
substantially comply with the form that accompanies
these rules. The warrant may be served in any county in
the state.
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b. Summons. The summons shall be in the form de-
scribedin Iowa Code section 804.2, except that it shall be
signed by the clerk. A summons to a corporation shall be
in the form prescribed in Iowa Code section 807.5.

2.7(3) Execution, service, and return.

a. Execution or service. The warrant shall be exe-
cuted or the summons served as provided in Iowa Code
chapter 804. Uponthe return ofanindictmentor uponthe
filing of trial information against a person confined in
any penal institution, the court to which such indictment
isreturned may enter an order directing that such person
be produced before it for trial. The sheriff shall execute
such order by serving a copy thereof on the warden hav-
ing such accused person in custody and thereupon such
person shall be delivered to such sheriff and conveyed to
the place of trial.

b. Return. The officer executing a warrant, or the
person to whom a summons was delivered for service
shall make return thereof to the court. [66GA, ch
1245(2), §1301; 67GA, ch 153, §17, 18; amendment
1983; Report November 9, 2001, effective February 15,
2002]

Rule 2.8 Arraignment and plea.

2.8(1) Conduct of arraignment. Arraignment shall
be conducted as soon as practicable. If the defendant ap-
pears for arraignment without counsel, the court must,
before proceeding further, inform the defendant of the
right to counsel and ask if the defendant desires counsel;
and if the defendant does, and isunable by reason of indi-
gency to employ any, the court must appoint defense
counsel, who shall have free access to the defendant at all
reasonable hours. Arraignment shall consist of reading
theindictmentto the defendantor stating to the defendant
the substance of the charge and calling on the defendant
to plead thereto. The defendant shall be given a copy of
theindictment or informationbefore being called uponto
plead.

The defendant must be informed that if the name by
which the defendantisindicted orinformed against is not
the defendant’s true name, the defendant must then de-
clare what the defendant’s true name is, or be proceeded
against by the name in the indictment. If the defendant
gives no other name or gives the defendant’s true name,
the defendant is thereafter precluded from objecting to
the indictment or information upon the ground of being
therein improperly named. If the defendant alleges that
anothernameisthe defendant’strue name, the court must
direct an entry thereof in the minutes of the arraignment,
and the subsequent proceedings on the indictment shall
be had against the defendant by that name, and the indict-
ment amended accordingly.

Unless otherwise ordered by the court, a defendant
represented by an attorney may waive the formal arraign-
ment contemplated by this rule and enter a plea of not
guilty by executing and filing a written arraignment that
substantially complies with the form that accompanies
these rules. The arraignment form must assure the court
thatthe defendant hasbeen advised of, and isaware of, all
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the rights and matters specified in this rule and that the
full purposes of an arraignment have been satisfied.

2.8(2) Pleas to the indictment or information.

a. In general. A defendant may plead guilty, not
guilty, orformer conviction oracquittal. If the defendant
fails or refuses to plead at arraignment, or if the court re-
fusesto accept a guilty plea, the court shall enter a plea of
not guilty. At any time before judgment, the court may
permit a guilty plea to be withdrawn and a not guilty plea
substituted.

b. Pleas of guilty. The court may refuse to accept a
pleaof guilty, and shall not accepta plea of guilty without
first determining that the pleais made voluntarily and in-
telligently and has a factual basis. Before accepting a
plea of guilty, the court must address the defendant per-
sonally inopen courtand inform the defendant of, and de-
termine that the defendant understands, the following:

(1) The nature of the charge to which the plea is of-
fered.

(2) Themandatory minimum punishment,ifany,and
the maximum possible punishment provided by the stat-
ute defining the offense to which the plea is offered.

(3) Thatacriminal conviction, deferred judgment, or
deferred sentence may affect a defendant’s status under
federal immigration laws.

(4) That the defendant has the right to be tried by a
jury, and at trial has the right to assistance of counsel, the
rightto confrontand cross-examine witnesses against the
defendant, the right not to be compelled to incriminate
oneself, and the right to present witnesses in the defen-
dant’s own behalf and to have compulsory process in se-
curing their attendance.

(5) That if the defendant pleads guilty there will not
be a furthertrial of any kind, so that by pleading guilty the
defendant waives the right to a trial.

The court may, in its discretion and with the approval
of the defendant, waive the above procedures in a plea of
guilty to a serious or aggravated misdemeanor.

c. Inquiry regarding plea agreement. The court
shall also inquire as to whether the defendant’s willing-
ness to plead guilty results from prior discussions be-
tween the attorney for the state and the defendant or the
defendant’s attorney. The terms of any plea agreement
shall be disclosed of record as provided in rule 2.10(2).

d. Challenging pleas of guilty. The court shall in-
form the defendant that any challenges to a plea of guilty
based on alleged defects in the plea proceedings must be
raised in amotion inarrest of judgment and that failure to
so raise such challenges shall preclude the right to assert
them on appeal.

2.8(3) Record of proceedings. A verbatim record of
the proceedings at which the defendant enters a plea shall
be made. [66GA, ch 1245(2), §1301; 67GA, ch 153,§19
to 23; Report 1978, effective July 1, 1979; amendment
1979; amendment 1982; amendment 1983; 1984 Iowa
Acts, ch 1321, §1; Report of April 20, 1992, effective
July 1, 1992; November 9, 2001, effective February 15,
2002]
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Rule 2.9 Trial assignments.

2.9(1) Promptassignment. Within seven days after
the entry of an oral plea of not guilty or the filing of a writ-
ten plea of not guilty, the court or its designee shall set the
date and time for trial in writing with copies to counsel
and to the clerk for the court file.

2.9(2) Firmness of trial date. The date assigned for
trial shall be considered firm. Motions for continuance
are discouraged. A motion for continuance shall not be
granted except upon a showing of good and compelling
cause.

2.9(3) Priority assignment. Prosecutions for viola-
tions of Iowa Code sections 709.2, 709.3, 709.4 and
726.2 shall, as practicable, be given priority on a court’s
criminal docket. [Report 1982; 1985 Iowa Acts, ch 174,
§13; November 9, 2001, effective February 15, 2002]

Rule 2.10 Plea bargaining.

2.10(1) In general. The prosecuting attorney and the
attorney for the defendant may engage in discussions
with a view toward reaching an agreement that, upon the
entering of a plea of guilty to a charged offense or to a
lesser or related offense, the prosecuting attorney will
make a charging or sentencing concession.

2.10(2) Advising court of agreement. 1f a plea agree-
ment has been reached by the parties the court shall re-
quire the disclosure of the agreement in open court at the
time the plea is offered. Thereupon, if the agreement is
conditioned upon concurrence of the court in the charg-
ing or sentencing concession made by the prosecuting at-
torney, the court may accept or reject the agreement, or
may defer its decision as to acceptance or rejection until
receipt of a presentence report.

2.10(3) Acceptanceofpleaagreement. Whenthe plea
agreement is conditioned upon the court’s concurrence,
and the court accepts the plea agreement, the court shall
inform the defendant that it will embody in the judgment
and sentence the disposition provided for in the plea
agreement or another disposition more favorable to the
defendantthanthat provided forinthe pleaagreement. In
that event, the court may accept a waiver of the use of the
presentence investigation, the right to file a motion in ar-
restof judgment, and time for entry of judgment, and pro-
ceed to judgment.

2.10(4) Rejectionofpleaagreement. If, atthe time the
pleaof guilty istendered, the court refuses to be bound by
or rejects the plea agreement, the court shall inform the
partiesof thisfact, afford the defendant the opportunity to
thenwithdraw defendant’splea, andadvise the defendant
that if persistence in a guilty plea continues, the disposi-
tion of the case may be less favorable to the defendant
than that contemplated by the plea agreement. If the de-
fendant persists in the guilty plea anditisaccepted by the
court, the defendant shall not have the right subsequently
to withdraw the plea except upon a showing that with-
drawal is necessary to correct a manifest injustice.
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2.10(5) Inadmissibility of plea discussions. If a plea
discussion does notresultina plea of guilty, or ifa plea of
guilty isnot accepted oris withdrawn, or ifjudgment ona
plea of guilty is reversed on direct or collateral review,
neither the plea discussion nor any resulting agreement,
plea, or judgment shall be admissible in any criminal or
civil action or administrative proceeding. [66GA, ch
1245(2), §1301; 67GA, ch 153, §24; amendment 1979;
Court Order April 10, 1997; Report November 9, 2001,
effective February 15, 2002]

Rule 2.11 Motions and pleadings.

2.11(1) Pleadings and motions. Pleadingsin criminal
proceedings shall be the indictment and the information,
and the pleas entered pursuant to rule 2.8. Demurrers,
motions to quash, and motions to set aside are abolished,
and defenses and objections raised before trial which
heretofore could have been raised under them shall be
raised by motion to dismiss, or a motion to grant ap-
propriate relief, as the case may be.

2.11(2) Pretrial motions. Any defense, objection, or
request which is capable of determination without the
trial of the general issue may be raised before trial by mo-
tion. The following must be raised prior to trial:

a. Defenses and objections based on defects in the
institution of the prosecution.

b. Defenses and objections based on defects in the
indictment or information (other than that it fails to show
jurisdiction in the court or to charge an offense which ob-
jections shall be noticed by the court at any time during
the pendency of the proceeding).

c. Motionstosuppressevidence on the ground thatit
was illegally obtained including, but not limited to, mo-
tions on any ground listed in rule 2.12.

d. Requests for discovery.

e. Requests for a severance of charges or defen-
dants.

f- Motions for change of venue or change of judge.

g Motion in limine.

2.11(3) Effect of failure to raise defenses or objecl[]
tions. Failure of the defendant to timely raise defenses or
objections or to make requests which must be made prior
to trial under this rule shall constitute waiver thereof, but
the court for good cause shown, may grant relief from
such waiver.

2.11(4) Time of filing. Motions hereunder, except
motions in limine, shall be filed when the grounds there-
for reasonably appear but no later than 40 days after ar-
raignment. Motions in limine shall be filed when
grounds therefor reasonably appear but no later thannine
days before the trial date. If a written arraignment under
rule 2.8(1) is used, the date of arraignment is the date the
written arraignment is filed.
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2.11(5) Bill of particulars. When an indictment orin-
formation charges an offense in accordance with this
rule, but fails to specify the particulars of the offense suf-
ficiently to fairly enable the defendant to prepare a de-
fense, the court may, on written motion of the defendant,
require the prosecuting attorney to furnish the defendant
with a bill of particulars containing such particulars as
may be necessary for the preparation of the defense. A
motion for a bill of particulars may be made any time
prior to or within ten days after arraignment unless the
time be extended by the court for good cause shown. A
plea of not guilty at arraignment does not waive the right
to move for a bill of particulars if such motion is timely
filed within this rule. The prosecuting attorney may fur-
nish a bill of particulars on the prosecuting attorney’s
own motion, or the court may order a bill of particulars
withoutmotion. Supplementalbillsof particularsmay be
likewise ordered by the court or voluntarily furnished, or
anew bill may be substituted for a bill already furnished.
At the trial the state’s evidence shall be confined to the
particulars of the bill or bills.

2.11(6) Dismissing indictment or information.

a. Ingeneral. Ifitappearsfrom theindictmentorin-
formationandthe minutesofevidencethattheparticulars
stated do not constitute the offense charged in the indict-
mentorinformation, orthatthe defendant did not commit
that offense or that a prosecution for that offense isbarred
by the statute of limitations, the court may and on motion
of the defendant shall dismiss the indictment or informa-
tion unless the prosecuting attorney shall furnish a bill of
particulars which so states the particulars as to cure the
defect.

b. Indictment. A motion to dismiss the indictment
may be made on one or more of the following grounds:

(1) When the minutes of the evidence of witnesses
examined before the grand jury are not returned there-
with.

(2) When it has not been presented and marked
“filed” as prescribed.

(3) When any person other than the grand jurors was
present before the grand jury when the question was tak-
en upon the finding of the indictment.

(4) When any person other than the grand jurors was
present before the grand jury during the investigation of
the charge, except as required or permitted by law.

(5) Thatthe grand jury was notselected, drawn, sum-
moned, impaneled, or sworn as prescribed by law.

c. Information. Amotiontodismissthe information
may be made on one or more of the following grounds:

(1) Whenthe minutesof evidence have notbeen filed
with the information.

(2) When the information has not been filed in the
manner required by law.

(3) When the information has not been approved as
required under rule 2.5(4).

d. Time of motion. Entry of a plea of not guilty at ar-
raignment does not waive the right to move to dismiss the
indictment or information if such motion is timely filed
within this rule.
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2.11(7) Effect of determination. If the court grants a
motion based on a defect in the institution of the pros-
ecution or in the indictment or information, it may also
order that the defendant be held in custody or that the de-
fendant’sbail be continued for aspecified period pending
the filing of a new indictment or information if the same
wasdismissedby the court, orthe amendmentof any such
pleading if the defect is subject to correction by amend-
ment. The new information or indictment must be filed
within 20 days of the dismissal of the original indictment
orinformation. The 90-day period under rule 2.33(2)(b)
for bringing a defendant to trial shall commence anew
with the filing of the new indictment or information.

2.11(8) Ruling on motion. A pretrial motion shall be
determined without unreasonable delay. Where factual
issues are involved in determining a motion, the court
shall state its essential findings on the record.

2.11(9) Motion for change of judge.

a. Formofmotion. A motion for a change of judge
shall be verified on information and belief by the mov-
ant.

b. Change of judge. If the court is satisfied from a
motion forachange of judge and the evidence introduced
in support of the motion that prejudice exists on the part
of the judge, the chief judge shall name a new presiding
judge. The location of the trial need not be changed.

2.11(10)[IMotion for change of venue.

a. Form ofmotion. A motion for achange of venue
shall be verified on information and belief by the mov-
ant.

b. Change of venue ordered. If the court is satisfied
from a motion for a change of venue and the evidence
introduced in support of the motion that such degree of
prejudice exists in the county in which the trial is to be
heldthat there isa substantial likelihood a fair and impar-
tial trial cannot be preserved with a jury selected from
that county, the court either shall order that the action be
transferred to another county in which the offensive con-
dition does not exist, as provided in rule 2.11(10)(c), or
shall order that the trial jury be impaneled in and trans-
ferred from a county in which the offensive condition
does not exist, as provided in rule 2.11(10)(d).

c. Transfer of action. When a transfer of the action
to another county is ordered under rule 2.11(10)(b) the
clerk shall transmit to the clerk of the court of the county
to which the proceeding is transferred all papers in the
proceeding or duplicates of them and any bail taken, and
the prosecution shall continue in that county. If the de-
fendant is in custody, the court may order the defendant
to be delivered to the sheriff of the receiving county, and
upon receipt of a certified copy of the order, the sheriff
shall receive and detain the defendant. All expenses at-
tendant upon the change of venue and trial, including the
costs of keeping the defendant, which shallbe allowed by
the court trying the case, may be recovered by the receiv-
ing county from the transferring county. The prosecuting
attorney inthe transferring county isresponsible for pros-
ecution in the receiving county.
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d. Transfer of jury.

(1) This paragraph applies if the court orders under
rule 2.11(10)(b) that a jury be transferred from another
county.

(2) Upon issuance of the order under rule
2.11(10)(b), the clerk of court shall immediately notify
the chief judge of the judicial district that includes the
county from which the trial jury is to be obtained. The
chief judge shall schedule a day for the commencement
of proceedings under rule 2.11(10)(d)(5) and shall cause
notice of the proceedings to be delivered to the trial
judge, to the attorneys for the prosecution and the de-
fense, and to the clerks of court of the two counties that
are affected by the proceedings. The clerk of the trial
court shall deliver to the trial judge all documents that
must be present in court at the time trial is commenced
under rule 2.11(10)(d)(5).

(3) The trial judge shall issue orders as necessary to
assure the presence of the defendant during proceedings
under rule 2.11(10)(d)(5). Ifthe defendant is in custody,
the sheriff of the trial county is responsible for transport-
ing the defendant to and from the place of jury selection.
The sheriff of the county from which the jury is to be ob-
tained shall receive and maintain temporary custody of
the defendant as ordered by the trial court.

(4) The trial court shall retain jurisdiction of the ac-
tion, and all proceedings and records shall be maintained
in the ordinary manner, except that the trial record shall
contain pertinent information respecting the change of
location for the proceedings under rule 2.11(10)(d)(5)
and the reason for the change.

(5) Thecommencementofthetrial andthe juryselec-
tion process shall take place in the county in which the
jury is to be impaneled. The clerk of court of that county
shall perform all of the trial duties of the clerk of court
during proceedings that take place in that county. Once
the jury has been sworn, the court shall adjourn for the pe-
riod of time necessary to permit the transportation of the
jury to the trial county. Upon reconvening, the trial shall
continue in the usual manner.

(6) The court may issue orders respecting segrega-
tion of the jury while traveling and during the trial asnec-
essary to preserve the integrity of the trial.

(7) The trial county shall provide transportation for
the jurors to and from the place of trial, and shall provide
the proper officers to take custody of the jurors after they
are sworn and until they are discharged, as ordered by the
trial court.

(8) Thetrial county shall pay all expenses incurred in
connection with the jury, including but not necessarily
limited to juror fees, the costs of transporting, housing,
and feeding the jury, and the costs and expenses of offi-
cers assigned to take custody of the jury. The trial county
shall pay the costs of transporting the defendant to and
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from the place of jury selection, if any. The county from
which the jury is obtained may recover from the trial
county any costs allowed by the trial court for maintain-
ing custody of the defendant at the time of trial com-
mencement and jury selection.

(9) Membersofthe trial jury and alternates shall each
be paid the usual juror fee for service under this para-
graph, but the fee shall be due for each calendar day they
are under the direction of the court or its officers, com-
mencing with the day they are sworn and ending with the
day they are returned to the county of their residence after
being discharged.

See also Towa Ct. R. 22.9

2.11(11) Notices of defendant.

a. Alibi. A defendant who intendsto offer evidence
of an alibi defense shall, within the time provided for the
making of pretrial motions or at such later time as the
court shall direct, file written notice of such intention.
The notice shall state the specific place or places at which
the defendant claims to have been at the time of the al-
leged offense and the names and addresses of the wit-
nesses upon whom the defendant intends to rely to
establishsuchalibi. Inthe eventthatadefendant shallfile
such notice the prosecuting attorney shall file written no-
tice of the names and addresses of the witnesses the state
proposes to offer in rebuttal to discredit the defendant’s
alibi. Such notice shall be filed within ten days after fil-
ing of defendant’s witness list, or within such other time
as the court may direct.

b. Insanity and diminished responsibility.

(1) Defense of insanity and diminished responsibil[]
ity. If a defendant intends to rely upon the defense of in-
sanity or diminished responsibility at the time of the
alleged crime, the defendant shall, within the time pro-
vided for the filing of pretrial motions, file writtennotice
of such intention. The court may for good cause shown,
allow late filing of the notice or grant additional time to
the parties to prepare for trial or make other order as ap-
propriate.

When the defendant has asserted a defense of insanity
the burden of proof is on the defendant to prove insanity
by a preponderance of the evidence as provided for in
Iowa Code section 701.4.

(2) State’s right to expert examination. When a de-
fendant has given notice of the use of the defense of in-
sanity or diminished responsibility and intends to call an
expert witness or witnesses on thatissue attrial the defen-
dant shall, within the time provided for the filing of pre-
trial motions, file written notice of the name of each such
witness. Upon such notice or as otherwise appropriate
the court may upon application order the examination of
the defendant by a state-named expert or experts whose
names shall be disclosed to the defendant prior to ex-
amination.
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c¢. Intoxication, entrapment, and selflldefense. 1f
defendantintendstorely upon the defense of intoxication
by drugs or alcohol, entrapment, or self-defense, the de-
fendant shall, within the time for filing pretrial motions,
file written notice of such intention. The court may for
good cause shown allow late filing of the notice or grant
additional time to the parties to prepare for trial or make
such other order as may be appropriate.

d. Failureto comply. If either party fails to abide by
the time periods heretofore described, such party may not
offer evidence on the issue of alibi, insanity, diminished
responsibility, intoxication, entrapment, or self-defense
without leave of court for good cause shown. In granting
leave, the court may impose terms and conditionsinclud-
ing a delay or continuance of trial. The right of a defen-
dant to give evidence of alibi, insanity, diminished
responsibility, intoxication, entrapment, or self-defense
in the defendant’s own testimony is not limited by this
rule. [66GA, ch 1245(2), §1301; 67GA, ch 153, §25 to
36; amendment 1980; amendment 1981; 82 Acts, ch
1021, §1 to 3, effective July 1, 1983; amendment 1983;
amendment 1984; 1984 Iowa Acts, ch 1320, §2; Report
January 31,1989, effective May 1, 1989; Report Septem-
ber 22, 1999; February 8, 2000; November 9, 2001, ef-
fective February 15, 2002]

Rule 2.12 Suppression of evidence obtained by an
unlawful search and seizure.

2.12(1) Motion to suppress evidence. A person ag-
grieved by an unlawful search and seizure may move to
suppress for use as evidence anything so obtained on any
of the following grounds:

a. The property wasillegally seized without a war-
rant.

b. The warrant is insufficient on its face.

c. The property seized is not that described in the
warrant.

d. There was not probable cause for believing the
existence of the grounds on which the warrant was is-
sued.

e. The warrant was illegally executed. The court
shall receive evidence on any issue of fact necessary to
the decision of the motion. If the motion is granted the
property shall be restored to its owner or legal custodian
unless otherwise subject to lawful detention, and it shall
not be admissible in evidence at any hearing or trial.

The motion shall be made as provided inrules 2.11(2)
to 2.11(4)

2.12(2) Discretionary review of interlocutory order.
Any party aggrieved by an interlocutory order affecting
the validity of a search warrant or the suppression of evi-
dence, except in simple misdemeanors, may apply for
discretionary review of the order in advance of trial.
[66GA, ch 1245(2), §1301; 67GA, ch 153, §37; amend-
ment 1979;amendment 1980; Report November 9, 2001,
effective February 15, 2002]

See also rule 2.70
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Rule 2.13 Depositions.

2.13(1) By defendant. A defendantin a criminal case
may depose all witnesses listed by the state on the indict-
ment or information or notice of additional witnesses in
the same manner and with like effect and with the same
limitations as in civil actions except as otherwise pro-
vided by statute and these rules. Depositions before in-
dictment or trial information is filed may only be taken
with leave of court.

When the state receives notice that adeposition will be
takenofawitnesslisted ontheindictment, informationor
notice of additional witnesses, the state may object that
the witness (a) is a foundation witness or (b) has been ad-
equately examined on preliminary hearing. The court
shall immediately determine whether discovery of the
witness is necessary in the interest of justice and shall al-
low or disallow the deposition.

2.13(2) Special circumstances.

a. Whenever the interests of justice and the special
circumstances of a case make necessary the taking of the
testimony of a prospective witness not included in rule
2.13(1)or2.13(3), for use at trial, the court may uponmo-
tionof a party and notice to the other parties order that the
testimony of the witness be taken by deposition and that
any designated book, paper, document, record, record-
ing, or other material, not privileged, be produced at the
same time and place. For purposes of this subsection,
special circumstances shall be deemed to exist and the
court shall order that depositions be taken only upon a
showing of necessity arising from either of the following:

(1) Theinformationsoughtby way of depositioncan-
not adequately be obtained by a bill of particulars or vol-
untary statements.

(2) Otherjustcause necessitatingthe taking of the de-
position.

b. The court may upon motion of a party and notice
to the other parties order that the testimony of a victim or
witness who is a child, as defined in Iowa Code section
702.5, be taken by deposition for use at trial. Only the
judge, parties, counsel, persons necessary to record the
deposition, and any person whose presence, in the opin-
ion of the court, would contribute to the welfare and well-
being of the child may be present in the room with the
child during the child’s deposition.

The court may require a party be confined to an adja-
cent room or behind a screen or mirror that permits the
party to see and hear the child during the child’s deposi-
tion, but does not allow the child to see or hear the party.
However, if a party is so confined, the court shall take
measures to ensure that the party and counsel can confer
during the deposition and shall inform the child that the
party can see and hear the child during deposition.

2.13(3) By state. Atorbefore the time of the taking of
adeposition by a defendant underrule 2.13(1) 0r2.13(2),
the defendant shall file a written list of the names and ad-
dresses of all witnesses expected to be called for the de-
fense (except the defendant and surrebuttal witnesses),
and the defendantshall have a continuing duty before and
throughout trial promptly to disclose additional defense
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witnesses. Such witnesses shall be subject to being de-
posed by the state.

2.13(4) Failure to comply. If the defendant has taken
depositions under rule 2.13(1) and does not disclose to
the prosecuting attorney all of the defense witnesses (ex-
ceptthe defendant andsurrebuttal witnesses)atleastnine
days before trial, the court may order the defendant to
permit the discovery of such witnesses, grant a continu-
ance, or enter such other order as it deems just under the
circumstances. Itmay, ifitfinds that noless severe reme-
dy is adequate to protect the state from undue prejudice,
order the exclusion of the testimony of any such wit-
nesses.

2.13(5) Perpetuating testimony. A person expecting
tobe a party to a criminal prosecutionmay perpetuate tes-
timony in the person’s favor in the same manner and with
like effect asmay be done in expectation of a civil action.

2.13(6) Time of taking. Depositions shall be taken
within 30 days after arraignment unless the period for
taking is extended by the court for good cause shown.
[66GA, ch 1245(2), §1301; 67GA, ch 153, §38; amend-
ment 1980; amendment 1981; amendment 1982; 1985
Iowa Acts, ch 174, §14; Report November 9, 2001, effec-
tive February 15, 2002]

Rule 2.14 Discovery.

2.14(1) Witnesses examined by the prosecuting at[]
torney. When a witness subpoenaed by the prosecuting
attorney pursuant to rule 2.5 is summoned by the prose-
cuting attorney after complaint, indictment or informa-
tion, the defendant shall have a right to be present and
have the opportunity to cross-examine any witnesses
whose appearance before the county attorney is required
by this rule.

2.14(2) Disclosure of evidence by the state upon del[]
fense motion or request.

a. Disclosure required upon request.

(1) Uponafiled pretrial request by the defendant the
attorney for the state shall permit the defendant toinspect
and copy or photograph: Any relevant written or re-
corded statementsmade by the defendant or copiesthere-
of, within the possession, custody or control of the state,
unless same shall have been included with the minutes of
evidence accompanying the indictment or information;
the substance of any oral statement made by the defen-
dant which the state intends to offer in evidence at the
trial, including any voice recording of same; and the tran-
script or record of testimony of the defendant before a
grand jury, whether or not the state intends to offer same
in evidence upon trial.

(2) Whentwoormoredefendantsarejointly charged,
upon the filed request of any defendant the attorney for
the state shall permit the defendant to inspect and copy or
photograph any written or recorded statement of a co-
defendant which the state intends to offer in evidence at
the trial, and the substance of any oral statement which
the state intends to offer in evidence at the trial made by a
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codefendant whether before or after arrest in response to
interrogation by any person known to the codefendant to
be a state agent.

(3) Upon the filed request of the defendant, the state
shall furnish to defendant such copy of the defendant’s
prior criminal record, if any, as is then available to the
state.

b. Discretionary discovery.

(1) Uponmotion of the defendant the court may order
the attorney for the state to permit the defendant to in-
spect, and where appropriate, tosubjecttoscientifictests,
items seized by the state in connection with the alleged
crime. The court may further allow the defendant to in-
spect and copy books, papers, documents, statements,
photographs or tangible objects which are within the pos-
session, custody or control of the state, and which are ma-
terial to the preparation of the defense, or are intended for
use by the state as evidence at the trial, or were obtained
from or belong to the defendant.

(2) Upon motion of a defendant the court may order
the attorney for the state to permit the defendant to in-
spect and copy or photograph any results or reports of
physical ormental examinations, and of scientific tests or
experiments, madeinconnectionwiththe particularcase,
or copies thereof, within the possession, custody or con-
trol of the state.

2.14(3) Disclosure of evidence by the defendant.

a. Documents and tangible objects. If the court
grants the relief sought by the defendant under rule
2.14(2)(b)(1), the court may, uponmotion of the state, or-
der the defendant to permit the state to inspect and copy
books, papers, documents, statements other than those of
the accused, photographs or tangible objects which are
not privileged and are within the possession, custody or
control of the defendant and which the defendant intends
to introduce in evidence at trial.

b. Reports of examinations and tests. If the court
grants relief sought by the defendant under rule
2.14(2)(b)(2), the court may, uponmotion of the state, or-
der the defendant to permit the state to inspect and copy
the results or reports of physical or mental examinations
and of scientific tests or experiments made in connection
with the particular case, or copies thereof, within the pos-
session or control of the defendant and which the defen-
dant intends to introduce in evidence at the trial or which
were prepared by a witness whom the defendant intends
to call at the trial when such results or reportsrelate to the
witness’s testimony.

c. Time of motion. A motion for the relief provided
underrule 2.14(3) shall be made, if at all, within five days
after any order granting similar relief to the defendant.

2.14(4) Failure to employ evidence. When evidence
intended for use and furnished under this rule is not actu-
ally employed at the trial, that fact shall not be com-
mented upon at trial.
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2.14(5) Continuing duty to disclose. If, subsequent to
compliance with an order issued pursuant to this rule, ei-
therparty discoversadditional evidence, ordecidestouse
evidence which is additional to that originally intended
foruse, and such additional evidence is subject to discov-
ery under this rule, the party shall promptly file written
notice of the existence of the additional evidence toallow
the other party to make an appropriate motion for addi-
tional discovery.

2.14(6) Regulation of discovery.

a. Protective orders. Upon asufficient showing the
court may at any time order that the discovery or inspec-
tion be denied, restricted or deferred, or make such other
order as is appropriate. In addition to any other grounds
for issuing an order pursuant to this paragraph, the court
may limit or deny discovery or inspection, or limit the
number of depositions to be taken if the court determines
that any of the following exist:

(1) That granting the motion will unfairly prejudice
the nonmoving party and will deny that party a fair trial.

(2) That the motion is intended only as a fishing ex-
pedition and that granting the motion will unduly delay
the trial and will result in unjustified expense.

(3) That the granting of the motion will result in the
disclosure of privileged information.

b. Time, place andmanner of discovery andinspecl]
tion. Anorder of the court granting relief under this rule
shall specify the time, place and manner of making the
discovery and inspection permitted and may prescribe
such terms and conditions as are just.

c. Failure to comply. 1If at any time during the
course of the proceedings it is brought to the attention of
the court that a party hasfailed to comply with this rule or
with an order issued pursuant to this rule, the court may
upon timely application order such party to permit the
discovery or inspection, grant a continuance, or prohibit
the party from introducing any evidence not disclosed, or
itmay enter suchother orderasitdeemsjustunder the cir-
cumstances.

d. Secrecyofgrandjury. Exceptwhere specific pro-
visionsrequire otherwise, grandjury proceedingsremain
confidential. However, any member of the grand jury
and the clerk thereof, and any officer of the court, may be
required by the court or any legislative committee duly
authorized to inquire into the conduct or acts of any state
officer which might be the basis for impeachment pro-
ceedings, todisclose the testimony of a witnessexamined
before the grand jury for the purpose of ascertaining
whether it is consistent with that given by the witness be-
fore the court or legislative committee, or to disclose the
same upon a charge of perjury against the witness, or
when in the opinion of the court or legislative committee
such disclosure is necessary in the administration of jus-
tice.

No grandjuror shall be questioned for anything the ju-
ror may say or any vote the juror may give in the grand
jury relative to a matter legally pending before it, except
for perjury of which the juror may have been guilty in
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making an accusation, or in giving testimony to any fel-
low jurors. [66GA, ch 1245(2), §1301; 67GA, ch 153,
§39, 40, 41; amendment 1981; Report November 9,
2001, effective February 15, 2002]

Rule 2.15 Subpoenas.

2.15(1) For witnesses. A magistrate in a criminal ac-
tion before the magistrate, and the clerk of court in any
criminal action pending therein, shall issue blank sub-
poenas for witnesses, signed by the magistrate or clerk,
with the seal of the court if by the clerk, and deliver as
many of them as requested to the defendant or the defen-
dant’s attorney or the attorney for the state.

2.15(2) For production of documents[]duces tecum.
A subpoena may contain a clause directing the witness to
bring with the witness any book, writing, or other thing
under the witness’s control which the witnessisbound by
law to produce as evidence. The court on motion may
dismiss or modify the subpoena if compliance would be
unreasonable or oppressive.

2.15(3) Service. A subpoena may be served in any
part of the state. It may be served by any adult person. A
peace officer making service in a criminal case must
serve without delay in the peace officer’s county or city
any subpoena delivered to the peace officer for service
and make a written return stating the time, place, and
manner of service. Whenservice ismade by a person oth-
erthanapeace officer, proof thereof shall be by affidavit.
Service upon an adult witness is made by showing the
original to the witness and delivering a copy to the wit-
ness. Service upon a minor witness shall be as provided
for personal service of an original notice in a civil case
pursuant to Iowa R. Civ. P. 1.305(2).

2.15(4) Depositions. Anorder to take a deposition au-
thorizes the clerk of the court for the county in which the
deposition is to be taken to issue subpoenas for the per-
sons named or described therein.

2.15(5) Sanctions for refusing to appear or testify.
Disobedience to a subpoena, or refusal to be sworn or to
answer as a witness, may be punished by the court or
magistrate as a contempt. The attendance of a witness
who so fails to appear may be coerced by warrant.
[66GA, ch 1245(2), §1301; 67GA, ch 153, §42; Report
April 20, 1992, effective July 1, 1992; November 9,
2001, effective February 15, 2002]

Rule 2.16 Pretrial conference.

2.16(1) When held. Where a plea of not guilty to an
indictment or trial information is entered on behalf of the
defendant, the court may order all parties to the action to
appear before it for a conference to consider such matters
as will promote a fair and expeditious trial.

2.16(2) Discussions and record. The conference may
explore such matters as amendment of pleadings, agree-
ment to the introduction into evidence of photographs or
other exhibits to which there is no objection, submission
of requested jury instructions, and any other matters ap-
propriate for discussion which may aid and expedite trial
of the case.
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2.16(3) Stipulations and orders. The court shall make
anorderrecitingany actiontakenatthe conference which
will control the subsequent course of the action relative to
matters it includes, unless modified to prevent manifest
injustice. A stipulation entered into at such conference
shall bind the defendant at trial, on appeal, or in a post-
conviction proceeding only if signed by both the defen-
dantandthe defendant’s attorney and filed with the clerk.
[66GA, ch 1245(2), §1301; 67GA, ch 153, §43; Report
November 9, 2001, effective February 15, 2002]

Rule 2.17 Trial by jury or court.

2.17(1) Trial by jury. Cases required to be tried by
jury shall be so tried unless the defendant voluntarily and
intelligently waives a jury trial in writing and on the re-
cord within 30 days after arraignment, or if no waiver is
made within30daysafterarraignmentthe defendantmay
waive within ten days after the completion of discovery,
but not later than ten days prior to the date set for trial, as
provided in these rules for good cause shown, and after
such times only with the consent of the prosecuting attor-
ney. The defendant may not withdraw a voluntary and
knowing waiver of trial by jury as a matter of right, but
the court, in its discretion, may permit withdrawal of the
waiver prior to the commencement of the trial.

2.17(2) Findings. In a case tried without a jury the
courtshallfind the facts specially and onthe record, sepa-
rately stating its conclusions of law and rendering an ap-
propriate verdict. [66GA, ch 1245(2), §1301; 67GA, ch
153, §44; 69GA, ch 206, §16; amendment 1983; 1986
Iowa Acts,ch 1106, §1; Report November 9, 2001, effec-
tive February 15, 2002]

Rule 2.18 Juries.

2.18(1) Selection. Ateach jury trial the clerk shall se-
lect a number of prospective jurors equal to twelve plus
the prescribed number of strikes, by drawing ballots from
a box without seeing the names. The clerk shall list all
jurors so drawn. Computer selection processes may be
used instead of separate ballots to select jury panels. Be-
fore drawing begins, either party may require that the
names of all jurors be called, and have an attachment for
those absent who are not engaged in other trials; but the
court may wait for its return or not, in its discretion.

2.18(2) Depletion of panel. If for any reason the regu-
lar panel is exhausted without a jury being selected, it
shall be completed in the manner provided in the statutes
pertaining to selecting, drawing, and summoning juries.

2.18(3) Challenges to the panel. Before any juror is
sworn for examination, either party may challenge the
panel, in writing, distinctly specifying the grounds,
which can be founded only on a material departure from
the statutory requirements for drawing or returning the
jury. Ontrial thereof, any officer, judicial or ministerial,
whose irregularity is complained of, and any other per-
sons, may be examined concerning the facts specified. If
the court sustainsthe challenge it shall discharge the jury,
no member of which can serve at the trial.
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2.18(4) Challenges to individual juror. A challenge
toanindividual juror for cause is an objection whichmay
be taken orally.

2.18(5) Challenges for cause. A challenge for cause
may be made by the state or defendant, and must distinct-
ly specify the facts constituting the causes thereof. It may
be made for any of the following causes:

a. A previous conviction of the juror of a felony.

b. A want of any of the qualifications prescribed by
statute to render a person a competent juror.

c¢.  Unsoundness of mind, or such defects in the fac-
ulties of the mind or the organs of the body as render the
juror incapable of performing the duties of a juror.

d. Affinity or consanguinity, within the fourth de-
gree, to the person alleged to be injured by the offense
charged, oronwhose complaint, or atwhose instance, the
prosecution was instituted, or to the defendant, to be
computed according to the rule of the civil law.

e. Standing in the relation of guardian and ward, at-
torney and client, employer and employee, or landlord
and tenant, or being a member of the family of the defen-
dant, or of the person alleged to be injured by the offense
charged, oronwhose complaint, or atwhose instance, the
prosecution was instituted, or in the person’s employ on
wages.

f- Being a party adverse to the defendant in a civil
action, or having been the prosecutor against or accused
by the defendant in a criminal prosecution.

g Having served on the grand jury which found the
indictment.

h. Having served on a trial jury which has tried
another defendant for the offense charged in the indict-
ment.

i. Having been on a jury formerly sworn to try the
same indictment and whose verdict was set aside, or
which was discharged without a verdict after the cause
was submitted to it.

j. Havingserved as a juror, in a civil action brought
against the defendant, for the act charged as an offense.

k. Havingformed or expressed such an opinion asto
the guilt or innocence of the defendant as would prevent
the juror from rendering a true verdict upon the evidence
submitted on the trial.

[. Because of the juror providing bail for any defen-
dant in the indictment.

m. Because the juror is a defendant in a similar in-
dictment, or complainant against the defendant or any
other person indicted for a similar offense.

n.  Because the juror is, or within a year preceding
has been, engaged or interested in carrying on any busi-
ness, calling, or employment, the carrying on of which is
a violation of law, where the defendant is indicted for a
like offense.

o. Because the juror has been a witness, either for or
against the defendant, on the preliminary hearing or be-
fore the grand jury.

p. Having requested, directly or indirectly, that the
juror’sname be returned as ajuror for the regular biennial
period.
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2.18(6) Examination of jurors. Upon examinationthe
jurorsshallbe sworn. Ifanindividual jurorischallenged,
the juror may be examined as a witness to prove or dis-
prove the challenge, and must answer every questionper-
tinent to the inquiry thereon, but the juror’s answer shall
not afterwards be testimony against the juror. Other wit-
nesses may also be examined on either side. The rules of
evidence applicable to the trial of other issues shall gov-
ernthe admission or exclusion of testimony on the trial of
the challenge, and the court shall determine the law and
the facts, and must allow or disallow the challenge.

2.18(7) Order of challenges for cause. The state shall
first complete its challenges for cause, and the defendant
afterward, until a number of jurors equal to twelve plus
the prescribed number of strikes has been obtained
against whomno cause of challenge hasbeenfound toex-
ist.

2.18(8) Vacancyfilled. Aftereachchallenge forcause
which is sustained, another juror shall be called and ex-
amined before a further challenge is made; and any new
juror thus called may be challenged for cause and shall be
subject to being struck from the list as other jurors.

2.18(9) Strikes[Jnumber. 1If the offense charged is a
class “A” felony, the state and defendant shall each strike
ten prospective jurors.

Ifthe offense chargedisa felony other thana class“A”
felony, the state and the defendant shall each strike six
prospective jurors.

If the offense charged is a misdemeanor, the state and
the defendant shall each strike four prospective jurors.

2.18(10) Multiple charges. 1If the indictment
charges different offenses in different counts, the state
and the defendant shall each have that number of strikes
which they each would have if the highest grade of of-
fense charged in the indictment were the only charge.

2.18(11) Multiple defendants. In a case where two or
more defendantsare tried, each defendant shall have one-
half the number of strikes allowed in rule 2.18(9). The
state shall have the number of strikes equal to the total
number of strikes allotted to all defendants. Subject to
the court’s approval, the parties may agree to a reduced
number of strikes.

2.18(12) Clerk to prepare list{]procedure. The
clerk shall prepare a list of jurors called; and, after all
challenges for cause are exhausted or waived, each side,
commencing with the state, shall alternately exercise its
strikes by indicating the strike upon the list opposite the
name of the juror.

2.18(13) Reading of names. After all challenges
have thus been exercised or waived and the required
number of jurors has been struck from the list the clerk
shall read the names of the twelve jurors remaining who
shall constitute the jury selected.

2.18(14) Jurors sworn. When twelve jurors are ac-
cepted they shall be sworn to try the issues.

2.18(15) Alternate jurors. The court may require
one or more alternate jurors to be selected whose qualifi-
cations, powers, functions, facilities, and privilegesshall
be the same as regular jurors. After the regular jury is se-
lected, the clerk shall draw the names of three more per-
sonsifone alternate juror is desired, or four more persons
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if two alternate jurors are desired, and so on in like pro-
portion, who are to serve under this rule, who shall be
swornandsubjecttoexaminationand challenge forcause
asprovidedinthisrule. Eachside mustthenstrike offone
such name, and the one or two or appropriate number re-
maining shall be sworn to try the case with the regular
jury,andsitatthe trial. Alternate jurorsshall,inthe order
they were drawn, replace any juror who becomes unable
to act, or is disqualified, before the jury retires, and if not
so needed shall then be discharged.

If a jury is being selected for trial of an action outside
of the county pursuant to rule 2.11(10)(d), the court shall
require two alternate jurors to be selected, who shall be
sworn with the regular jury to try the case, and who shall
sit at the trial. These alternates shall be used or dis-
charged in accordance with this rule. The court may re-
quire more than two alternates to be selected.

2.18(16) Returning ballots to box. When a jury is
sworn, the ballots containing the names of those absent or
excused from the trial shall be immediately returned to
the box. Those containing the names of jurors sworn
shall be set aside, and returned to the box immediately on
the discharge of that jury. [66GA, ch 1245(2), §1301;
67GA, ch 153, §45 to 49; Report 1978, effective July 1,
1979; amendment 1980; amendment 1982; 82 Acts, ch
1021, §4, effective July 1, 1983; amendment 1983; 1986
Towa Acts, ch 1108, §56; November 9, 2001, effective
February 15, 2002]

Rule 2.19 Trial.

2.19Q1) Order of trial and arguments.

a. Order of trial. The jury having been impaneled
and sworn, the trial must proceed in the following order:

(1) Readingindictment and plea. The clerk or prose-
cuting attorney must read the accusation from the indict-
mentor the supplemental indictment, as appropriate, and
state the defendant’s plea to the jury.

(2) Statementofstate’sevidence. The prosecutingat-
torney may briefly state the evidence by which the prose-
cuting attorney expects to sustain the indictment.

(3) Statement of defendant’s evidence. The attorney
for the defendant may then briefly state the defense, or
the attorney for the defendant may waive the making of
such statement; the attorney for the defendant may re-
serve the right to make such statement to a time immedi-
ately prior to presentation of defendant’s evidence.

(4) Offerofstate’sevidence. The state may then offer
the evidence in support of the indictment.

(5) Offer of defendant’s evidence. The defendant or
the defendant’s counsel may then offer evidence in sup-
port of the defense.

(6) Rebutting or additional evidence. The parties
may then, respectively, offerrebuttingevidence only, un-
less the court, for good reasons, in furtherance of justice,
permits them to offer evidence upon their original case.

b.  Order of argument. After the closing of evidence
the prosecution shall open the argument. The defense
shall be permitted toreply. The prosecution shall thenbe
permitted to reply in rebuttal. Length of argument and
the number of counsel arguing shall be as limited by the



Ch2,p.16

court. When two or more defendants are on trial for the
same offense, they may be heard by one counsel each.

2.19(2) Advance notice of evidence supporting in[]
dictments or informations. The prosecuting attorney, in
offering trial evidence in support of an indictment, shall
not be permitted to introduce any witness the minutes of
whose testimony was not presented with the indictment
to the court; in the case of informations, a witness may
testify in support thereof if the witness’s identity and a
minute of the witness’s evidence hasbeen given pursuant
to these rules. However, these provisions are subject to
the following exception: Additional witnesses insupport
of the indictment or trial information may be presented
by the prosecuting attorney if the prosecuting attorney
hasgiventhe defendant’sattorney of record, or the defen-
dant if the defendant has no attorney, a minute of such
witness’s evidence, as defined in rule 2.4(6)(a) or rule
2.5(3), at least ten days before the commencement of the
trial.

2.193) Failure to give notice. If the prosecuting at-
torney does not give notice to the defendant of all pros-
ecution witnesses (except rebuttal witnesses) at least ten
days before trial, the court may order the state to permit
the discovery of such witnesses, grant a continuance, or
enter such other order as it deems just under the circum-
stances. It may, if it finds that no less severe remedy is
adequate to protect the defendant from undue prejudice,
order the exclusion of the testimony of any such wit-
nesses.

2.19(4) Reporting of trial. All the provisions relating
to mode and manner of the trial of civil actions, report
thereof, translation of the shorthand reporter’s notes, the
making of such reports and translation of the record, and
in all other respects, apply to the trial of criminal actions.
Upon request of any party, final arguments shall be re-
ported. [Transcript fee, see lowa Code section 602.3202]

2.19(5) The jury upon trial.

a. View.

(1) When taken. Upon motion made, when the court
is of the opinion that it is proper, the jury may view the
place where the offense is charged to have been com-
mitted, or where any other material fact occurred. The
court may order the jury to be conducted in a body, in the
custody of proper officers, to the place, which shall be
shown them by a person appointed by the court for that
purpose.

(2) Attending officers. The officers must be sworn to
suffer no person to speak to or communicate with the jury
on any subject connected with the trial, or to do so them-
selves, except the person appointed by the court for that
purpose, and then only to show the place to be viewed,
and to return them into court without unreasonable delay
at a specified time.

b. Juror may not be witness. A member of the jury
may not testify asa witness in the trial of the case in which
the juror is sitting. If the juror is called to testify, the op-
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posing party shall be afforded an opportunity to object
out of the presence of the jury.

c. Separation of jurors. The jurors shall be kept to-
gether unless the court permits the jurors to separate asin
civil cases; and the officers having charge of the jury shall
be sworn to suffer no person to communicate with them
except as provided for in civil cases.

d. Admonition to jurors. The jury, whether per-
mitted to separate or kept together in charge of sworn of-
ficers, must be admonished by the court that it is their
duty not to permit any person to speak to or communicate
with them on any subject connected with the trial, and
that any and all attempts to do so should be immediately
reported by them to the court, and that they should not
converse among themselves on any subject connected
with the trial, or form or express an opinion thereon, until
the cause is finally submitted to them, that they should
not make an unauthorized visit to the scene of the alleged
offense, andthat they should refrain from conductingany
unauthorized experiments or tests relating to the alleged
offense. Said admonition must be given or referred to by
the court at each adjournment during the progress of the
trial previous to the final submission of the cause to the
jury.

e. Notes taken by jurors during trial; exhibits used
during deliberations. Notes may be taken by jurors dur-
ing the testimony of witnesses. All jurors shall have an
equal opportunity to take notes. The court shall instruct
thejury tomutilate and destroy any notestaken during the
trial at the completion of the jury’s deliberations. Upon
retiring for deliberations the jury may take with it all pa-
pers and exhibits which have been received in evidence,
and the court’s instructions; provided, however, the jury
shall not take with it depositions, nor shall it take original
publicrecords and private documents as ought not, in the
opinion of the court, to be taken from the person possess-
ing them.

f- Instructions. The rules relating to the instruction
of juries in civil cases shall apply to the trial of criminal
cases.

g Report for information. After the jury hasretired
for deliberation, if there be any disagreement as to any
partofthe testimony, orifit desires to be informed onany
point of law arising in the cause, it must require the offi-
certoconductitinto court, and, uponitsbeing broughtin,
the information required may be given, in the discretion
of the trial court. Where furtherinformation asto the tes-
timony which was given at trial is taken by the jury, this
shall be accomplished by the court reporter or other ap-
propriate official reading from the reporter’s notes.
Where the court gives the jury additional instructions,
this shall appear of record. The procedures described
shall take place in the presence of defendant and counsel
for the defense and prosecution, unless such presence is
waived.
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h.  Jury deliberations. On final submission, the jury
shall retire for deliberation, and be kept together in
charge of an officer until they agree on a verdict or are
discharged by the court, unless the court permits the ju-
rors to separate temporarily overnight, on weekends or
holidays, or in emergencies. The officer in charge must
be sworn to not suffer any communication to be made to
them during their deliberations, nor to make any to them,
excepttoaskthemifthey have agreed ona verdict, unless
by order of court; nor to communicate to any person the
state of their deliberations, or the verdict agreed upon be-
fore it is rendered.

2.19(6) Retrial of defendants when original jury is
discharged, and in other cases.

a. lllness of jurors and other cases. The court may
discharge a jury because of any accident or calamity re-
quiring it, or by consent of all parties, or when on an
amendment a continuance is ordered, or if they have de-
liberated until it satisfactorily appears that they cannot
agree. The case shall be retried within 90 days unless
good cause for further delay is shown.

b. Lack of jurisdiction; no offense charged. The
court may also discharge the jury when it appears that it
has no jurisdiction of the offense, or that the facts as
charged in the indictment do not constitute an offense
punishable by law.

c. Crime committed in another state. 1If the jury be
discharged because the court lacks jurisdiction of the of-
fense charged in the indictment, the offense being com-
mitted out of the jurisdiction of this state, the defendant
mustbe discharged, or ordered to be retained in custody a
reasonable time until the prosecuting attorney shall have
areasonable opportunity to inform the chief executive of
the state in which the offense was committed of the facts,
and for said officer torequire the delivery of the offender.

d. No offense charged[Jresubmission. If the jury be
discharged because the facts set forth donot constitute an
offense punishable by law, the court must order the de-
fendantdischarged and hisor herbail, if any, exonerated,
or, if the defendant has deposited money instead of bail,
that the money deposited be refunded, or that any condi-
tions upon the defendant’s release from custody be dis-
charged. Ifinthe court’sopinionanewindictment canbe
framed upon which the defendant can be legally con-
victed, the court may direct that the case be submitted to
the same or another grand jury.

2.19(7) The trial judge.

a. Competency of judge as witness. The judge pre-
siding at the trial shall not testify in that trial as a witness.
Ifthe judge is called to testify, no objection need be made
in order to preserve the point.

b. Disability of trial judge.

(1) During trial. If by reason of death, sickness or
other disability the judge before whom a jury trial has
commenced is unable to proceed with the trial, any other
judge regularly sitting in or assigned to the court, upon
certifying familiarity with the record of the trial, may
proceed with and finish the trial.
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(2) Afterverdictor finding of guilt. If by reason of ab-
sence, death, sickness or other disability the judge before
whom the defendant has been tried is unable to perform
the duties to be performed by the court after a verdict or
finding of guilty, any other judge regularly sitting in or
assigned to the court may perform those duties; but if
such other judge is satisfied that such duties cannot be
performed because the judge did not preside at the trial or
for any other reason, the judge may, exercising discre-
tion, grant a new trial.

c. Adjournments declared by trial court. While the
juryisabsent, the court may adjourn from time to time for
other business, but it shall be nevertheless deemed open
for every purpose connected with the cause submitted to
the jury until a verdict is rendered or the jury is dis-
charged.

2.19(8) Motion for judgment of acquittal.

a. Motion before submission to jury. The court on
motion of adefendant or onits own motion shall orderthe
entry of judgment of acquittal of one or more offenses
chargedintheindictmentafterthe evidence oneitherside
isclosedifthe evidence isinsufficient tosustain aconvic-
tion of such offense or offenses. If a defendant’s motion
for judgment of acquittal at the close of the evidence of-
fered by the prosecuting attorney is not granted, the de-
fendant may offer evidence without having waived the
right to rely on such motion.

b.  Reservation of decision on motion. Ifamotion for
judgment of acquittal is made at the close of all the evi-
dence, the court may reserve decision onthe motion, sub-
mit the case to the jury and decide the motion either
before the jury returnsa verdict or afteritreturns a verdict
or is discharged without having returned a verdict.

2.19(9) Trialof questionsinvolving prior convictions.
After conviction of the primary or current offense, but
prior to pronouncement of sentence, if the indictment or
information alleges one or more prior convictions which
by the Code subjects the offender to an increased sen-
tence, the offender shall have the opportunity in open
court to affirm or deny that the offender is the person pre-
viously convicted, or that the offender was not repre-
sented by counsel and did not waive counsel. If the
offender denies being the person previously convicted,
sentence shall be postponed for such time as to permit a
trial before a jury on the issue of the offender’s identity
with the person previously convicted. Other objections
shall be heard and determined by the court, and these oth-
erobjectionsshall be asserted prior to trial of the substan-
tive offense in the manner presented inrule 2.11. Onthe
issue of identity, the court may inits discretionreconvene
the jury which heard the current offense or dismiss that
jury and submit the issue to another jury to be later im-
paneled. If the offender is found by the jury to be the per-
son previously convicted, or if the offender
acknowledged being such person, the offender shall be
sentenced as prescribed in the Code. [66GA, ch1245(2),
§1301; 67GA, ch 153, §50 to 57; Report 1978, effective
July 1, 1979; amendment 1979; amendment 1982; Re-
port December 29, 1992, effective July 1, 1993; Novem-
ber 9, 2001, effective February 15, 2002]
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Rule 2.20 Witnesses.

2.20(1) Competency of witnesses, cross[lexaminal]
tionofthe accused. Therulesfordetermining the compe-
tency of witnesses in civil actions are, so far asthey are in
their nature applicable, extended also to criminal actions
and proceedings, except as otherwise provided. A defen-
dant in a criminal action or proceeding shall be a compe-
tent witness in the defendant’s own behalf, but cannot be
called by the state. If the defendant is offered as a wit-
ness, the defendant may be cross-examined as an ordi-
nary witness, but the state shall be strictly confined
therein to the matters testified to in the examination in
chief.

2.20(2) Compelling attendance of witnesses from
without the state to proceedings in lowa. The presence
and testimony of a witness located outside the state may
be secured through the uniform Act to secure witnesses
from without the state set forth in Iowa Code chapter 819.

2.20(3) Immunity.

a. Before any witness shall be compelled to answer
or to produce evidence in any judicial proceeding after
having asserted that such answer or evidence would tend
to render the witness criminally liable, incriminate the
witness or violate the witness’s right to remain silent, the
witness must knowingly waive the witness’s right or:

(1) A county attorney or the attorney general must
file with a district judge a verified application setting
forth that:

The testimony of the witness, or the production of doc-
uments or other evidence in the possession of such wit-
ness, or both, is necessary and material; and

The witness has refused to testify, or to produce docu-
ments or other evidence, or both, upon the ground that
such testimony or evidence would tend to incriminate the
witness; and

Itis the considered judgment of the county attorney or
attorney general that justice and the public interest re-
quire the testimony, documents or evidence in question.

(2) The application, transcripts and orders required
by thissubrule shall be filed as aseparate case in the crim-
inal docket entitled “In the matter of the testimony of
(Name of witness)” and shall be indexed in the criminal
index under the name of the witness. Any testimony giv-
en in support of the application for immunity shall be re-
ported and a transcript of the testimony shall be filed with
the application.

(3) Upon consideration of such application the judge
shall enter an order granting the witness immunity to
prosecution for any crime or public offense concerning
which the witness was compelled to give competent and
relevant testimony or to produce competent and relevant
evidence.

(4) Testimony, documents or evidence which has
been given by a witness granted immunity shall not be
used against the witnessin any trial or proceeding, or sub-
ject the witness to any penalty or forfeiture; provided,
that such immunity shall not apply to any prosecution or
proceeding for a perjury or a contempt of court com-
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mitted in the course of or during the giving of such testi-
mony.

b. Acomplete verbatim transcript of testimony giv-
en pursuant to an order of immunity shall be made and
filed with the application and the order of court. The ap-
plication, order granting immunity and all transcripts
filedshallbe sealeduponmotionofthe defendant, county
attorney, or attorney general and shall be opened only by
order of the court. This sectionshall notbar the use of the
transcript as evidence in any proceeding except the tran-
script shall not be used in any proceeding against the wit-
ness except for perjury or contempt.

c¢.  Whoever shall refuse to testify or to produce evi-
dence after having been granted immunity as aforesaid
shall be subject to punishment for contempt of court asin
the case of any witness who refuses to testify, a claim to
privilege against self-incrimination notwithstanding.

2.20(4) Witnesses for indigents. Counsel for a defen-
dant who because of indigency is financially unable to
obtain expertor other witnesses necessary to anadequate
defense of the case may request in a written application
thatthe necessary witnessesbe secured at publicexpense.
Upon finding, after appropriate inquiry, that the services
are necessary and that the defendant is financially unable
to provide compensation, the court shall authorize coun-
sel to obtain the witnesses on behalf of the defendant.
The court shall determine reasonable compensation and
direct payment pursuant to Iowa Code chapter 815.
[66GA, ch 1245(2), §1301; 67GA, ch 153, §58 to 60;
1983 Iowa Acts, ch 186, §10145; Report November 9,
2001, effective February 15, 2002]

Rule 2.21 Evidence.

2.21(1) Rules. The rules of evidence prescribed in
civil procedure shall apply to criminal proceedings as far
as applicable and not inconsistent with the provisions of
statutes and these rules.

2.21(2) Questions oflaw and fact. Upon jury trial of a
criminal case, questions of law are to be decided by the
court,savingtherightof the defendant and state to object;
questions of fact are to be tried by jury.

2.21(3) Corroboration of accomplice or person so[]
licited. Aconvictioncannotbe had uponthe testimony of
an accomplice or a solicited person, unless corroborated
by other evidence which shall tend to connect the defen-
dantwith the commission of the offense; and the corrobo-
ration is not sufficient if it merely shows the commission
of the offense or the circumstances thereof.

Corroboration of the testimony of victims shall not be
required.

2.21(4) Confession of defendant. The confession of
the defendant, unless made in open court, will not war-
rant a conviction, unless accompanied with other proof
that the defendant committed the offense.

2.21(5) Disposition of exhibits. In all criminal cases
other than class “A” felonies, the clerk may dispose of all
exhibits within 60 days after the first to occur of:

a. Expiration of all sentences imposed in the case.
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b. Orderofthe courtafteratleast30 days written no-
tice to all counsel of record including the last counsel of
record for the defense, and to the defendant, if incarcer-
ated, granting the right to be heard on the question.

Disposal of firearms and ammunition shall be by de-
livery to the Department of Public Safety for disposition
as provided by law. Disposal of controlled substances
shall be by delivery to the Department of Public Safety
for disposal under Iowa Code section 124.506. [66GA,
ch 1245(2), §1301; 67GA, ch 153, §61 to 63; 1983 Iowa
Acts, ch 37, §7; 1985 Iowa Acts, ch 174, §15; Court Or-
derJanuary 2, 1996, effective March 1, 1996; Report No-
vember 9, 2001, effective February 15, 2002]

Rule 2.22 Verdict.

2.22(1) Form of verdicts. The jury must render a ver-
dict of “guilty,” which imports a conviction, or “not
guilty,” “not guilty by reason of insanity,” or “not guilty
by reason of diminished responsibility,” which imports
acquittal, on the charge. The jury shall return a verdict
determining the degree of guilt in cases submitted to de-
termine the grade of the offense.

2.22(2) Answers to interrogatories. It must also re-
turnwith the general verdict answersto special interroga-
tories submitted by the court upon its own motion, or at
the request of the defendantin prosecutions where the de-
fense is an affirmative one, or it is claimed any witness is
an accomplice, or there has been a failure to corroborate
where corroboration is required.

Where a defendant is alleged to be subject to the mini-
mum sentence provisions of Iowa Code section 902.7,
(use of a dangerous weapon), and the allegation is sup-
ported by the evidence, the court shall submita specialin-
terrogatory concerning that matter to the jury.

2.22(3) Finding offense of different degree; included
offenses. Upon trial of an offense consisting of different
degrees, the jury may find the defendant not guilty of the
degree charged in the indictment or information, and
guilty of any degree inferior thereto, or of an attempt to
commit the offense when such attempt is prohibited by
law. In all cases, the defendant may be found guilty of
any offense the commission of which is necessarily in-
cluded in that with which the defendant is charged.

2.22(4) Several defendants. On an indictment or in-
formation against several defendants, if the jury cannot
agree upon a verdict as to all, it may render a verdict as to
those in regard to whom it does agree, on which a judg-
ment shall be entered accordingly, and the case as to the
rest may be tried by another jury. Upon an indictment or
information against several defendants, any one or more
may be convicted or acquitted.

2.22(5) Return of jury; reading and entry of verdict;
unanimous verdict, sealedverdict. The jury, agreeingon
averdict unanimously, shall bring the verdict into court,
where it shall be read to them, and inquiry made if it is
their verdict. A party may thenrequire a poll asking each
jurorifitisthe juror’sverdict. If any juror expresses dis-
agreement on such poll or inquiry, the jury shall be sent
out for furtherdeliberation; otherwise, the verdict is com-
pleteandthe jury shallbe discharged. Whenthe verdictis
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given and is such as the court may receive, the clerk shall
enter it in full upon the record. Inany misdemeanor case
inwhich the defendantisnotin custody at the time of trial
and the parties agree, the court may permit the return of a
sealed verdict. The sealing of the verdict is equivalent to
rendition in open court, and the jury shall notbe polled or
permitted to disagree with the verdict. A sealed verdict
and the answer toeach interrogatory shall be signed by all
jurors, sealed, and delivered by the court attendant to the
clerk of court, who shall enter it upon the record and dis-
close it to the court as soon as practicable.

2.22(6) Verdict insufficient; reconsideration, infor{]
malverdict. Ifthe jury renders a verdict which is in none
of the forms specified in this rule, or a verdict of guilty in
whichitappearsto the court that the jury was mistaken as
to the law, the court may direct the jury to reconsider it,
and it shall not be recorded until it is rendered in some
form from which the intent of the jury can be clearly un-
derstood. If the jury persists in finding an informal ver-
dict, from which, however, it can be understood that the
intention is to find for the defendant upon the issue, it
shall be entered in the terms in which it is found, and the
court must give judgment of acquittal.

2.22(7) Defendant discharged on acquittal. If judg-
ment of acquittal is given on a general verdict of not
guilty, and the defendant is not detained for any other le-
gal cause, the defendant must be discharged assoon asthe
judgment is given.

2.22(8) Acquittal on ground of insanity or diminished
responsibility; commitment hearing.

a. Jury finding. If the defense is insanity or dimin-
ished responsibility, the jury must be instructed that, if it
acquits the defendant on either of those grounds, it shall
state that fact in its verdict.

b. Commitment for evaluation. Upon a verdict of
not guilty by reason of insanity or diminished responsi-
bility, the court shall immediately order the defendant
committed to a state mental health institute or other ap-
propriate facility for a complete psychiatric evaluation
and shall set a date for a hearing to inquire into the defen-
dant’s present mental condition. The court shall prepare
written findings which shall be delivered to the facility at
the time the defendant is admitted fully informing the
chief medical officer of the facility of the reason for the
commitment. The chief medical officershallreporttothe
court within 15 days of the admission of the defendant to
the facility, stating the chief medical officer’s diagnosis
and opinion as to whether the defendant is mentally ill
and dangerous to the defendant’s self or to others. The
court shall promptly forward a copy of the report to the
defendant’s attorney and to the attorney for the state. An
extension of time for the evaluation, not to exceed 15
days, may be granted upon the chief medical officer’sre-
quest after due consideration of any objections or com-
ments the defendant may have.

c. Independent examination. The defendant may
have aseparate examination conductedat the facility by a
licensed physician of the defendant’s choice and the re-
port of the independent examiner shall be submitted to
the court.
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d. Return for hearing. Upon filing the report re-
quired by this rule or the filing of any subsequent report
regarding the defendant’s mental condition, the chief
medical officer shall give notice to the sheriff and county
attorney of the county from which the defendant was
committed and the sheriff shall receive and hold the de-
fendant for hearing. However, if the chief medical offi-
cer believes continued custody of the defendant at the
facility is necessary to ensure the defendant’s safety or
the safety of others and states that finding in the report,
the court shall make arrangements for the hearing to be
conductedassoonaspracticable atasuitable place within
the facility to which the defendant was committed.

e. Hearing; release or retention in custody. If, upon
hearing, the court finds that the defendant is not mentally
ill and no longer dangerous to the defendant’s self or to
others, the court shall order the defendant released. If,
however, the court finds that the defendant is mentally ill
and dangerous to the defendant’s self or to others, the
court shall order the defendant committed to a state men-
tal health institute or to the Iowa security and medical fa-
cility and retained in custody until the court finds that the
defendant is no longer mentally ill and dangerous to the
defendant’s self or to others. The court shall give due
consideration to the chief medical officer’s findings and
opinion along with any other relevant evidence that may
be submitted.

No more than 30 days after entry of anorder for contin-
ued custody, and thereafter at intervals of not more than
60 days as long as the defendant is in custody, the chief
medical officer of the facility to which the defendant is
committed shall report to the court which entered the or-
der. Each periodic report shall describe the defendant’s
condition and state the chief medical officer’s prognosis
if the defendant’s condition has remained unchanged or
has deteriorated. The court shall forward a copy of each
report to the defendant’s attorney and to the attorney for
the state.

If the chief medical officer reports at any time that the
defendant is no longer mentally ill and is no longer dan-
gerous to the defendant’s self or to others, the court shall,
upon hearing, order the release of the defendant unless
the court finds that continued custody and treatment are
necessary to protect the safety of the defendant’s self or
others in which case the court shall order the defendant
committed to the Iowa security and medical facility for
further evaluation, treatment, and custody.

2.22(9) Proof necessary to sustain verdict of guilty.

a. Reasonable doubt. Where there is a reasonable
doubt of the defendant being proven to be guilty, the de-
fendant is entitled to an acquittal.

b. Reasonable doubt as to degree. Where there isa
reasonable doubt of the degree of the offense of which the
defendant is proved to be guilty, the defendant shall only
be convicted of the degree as to which there is no reason-
able doubt. [66GA, ch 1245(2), §1301; 67GA, ch 153,
§64, 65; amendment 1980; amendment 1982; 1984 Iowa
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Acts, ch 1323, §5; amendment 1999; Report November
9, 2001, effective February 15, 2002]

Rule 2.23 Judgment.

2.23(1) Entry of judgment of acquittal or conviction.
Upon a verdict of not guilty for the defendant, or special
verdict upon which a judgment of acquittal must be giv-
en, the court must render judgment of acquittal immedi-
ately. Upon a plea of guilty, verdict of guilty, or a special
verdict upon which a judgment of conviction may be ren-
dered, the court must fix a date for pronouncing judg-
ment, which must be within areasonable time but notless
than 15 days after the plea is entered or the verdict isren-
dered, unless defendant consents to a shorter time.

2.23(2) Forfeiture of bail; warrant of arrest. If the de-
fendanthasbeenreleased onbail, orhas deposited money
instead thereof, and does not appear for judgment when
the defendant’s personal appearance is necessary, the
court, in addition to the forfeiture of the undertaking of
bail or money deposited, may make anorder directing the
clerk, on the application of the county attorney at any
time thereafter, to issue a warrant that substantially com-
plies with the form that accompanies these rules into one
or more counties for the defendant’s arrest. The warrant
may be servedinany county in the state. The officermust
arrest the defendant and bring the defendant before the
court, or commit the defendant to the officer mentioned
in the warrant.

2.23(3) Imposition of sentence.

a. Informingthe defendant. Whenthe defendantap-
pears for judgment, the defendant must be informed by
the court or the clerk under its direction, of the nature of
the indictment, the defendant’s plea, and the verdict, if
any thereon, and be asked whether the defendant has any
legal cause to show why judgment should not be pro-
nounced against the defendant.

b. What may be shown for cause. The defendant
may show for cause against the entry of judgment any
sufficient ground for a new trial or in arrest of judgment.

c. Incompetency. If it reasonably appears to the
court that the defendant is suffering from a mental disor-
der which prevents the defendant from appreciating or
understanding the nature of the proceedings or effective-
ly assisting defendant’s counsel, judgment shall not be
immediately entered and the defendant’s mental compe-
tency shall be determined according tothe proceduresde-
scribed in Iowa Code sections 812.3 through 812.5.

d. Judgmententered. If no sufficient cause is shown
why judgment should not be pronounced, and none ap-
pears to the court upon the record, judgment shall be ren-
dered. Priorto suchrendition, counsel for the defendant,
and the defendant personally, shall be allowed to address
the court where either wishes to make a statement in miti-
gation of punishment. In every case the court shall in-
clude in the judgment entry the number of the particular
section of the Code under which the defendant is sen-
tenced. The court shall state on the record its reason for
selecting the particular sentence.
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e. Notification of right to appeal. After imposing
sentence in a case, the court shall advise the defendant of
the defendant’s statutory right to appeal and the right of a
person whoisunable to pay the costs of appeal to apply to
the court forappointment of counsel and the furnishing of
atranscript of the evidence as provided in Jowa Code sec-
tions 814.9 and 814.11.

Such notification shall advise defendant that filing a
notice of appeal within the time and in the manner speci-
fiedin Iowa R. App. P. 6.101 isjurisdictional and failure
to comply with these provisions shall preclude defen-
dant’s right of appeal.

The trial court shall make compliance with this rule a
matter of record.

f- Exercise of right to appeal. After notifying the
defendant of the defendant’s statutory right to appeal, the
trial court may ask the defendant if the defendant desires
toappeal. If, after appropriate consultation with counsel
the defendant responds affirmatively, the court shall di-
rect defense counsel to file notice of appeal forthwith
and, if the defendant is indigent, shall at once order the
transcript and appoint appellate counsel, without await-
ing application therefor under Iowa Code sections 814.9
and 814.11.

g Clerical mistakes. Clerical mistakes in judg-
ments, orders or other parts of the record and errorsin the
record arising from oversight or omission may be cor-
rected by the court at any time and after such notice, if
any, as the court orders. [66GA, ch 1245(2), §1301;
67GA, ch 153, §66 to 68; Report 1978, effective July 1,
1979; 1984 Iowa Acts, ch 1323, §6; Report June 5, 1985,
effective August 5, 1985; November 9, 2001, effective
February 15, 2002]

Rule 2.24 Motions after trial.

2.24(1) In general. Permissible motions after trial in-
clude motions for new trial, motions in arrest of judg-
ment, and motions to correct a sentence.

2.24(2) New trial.

a. Proceduralstepsinseeking orordering newtrial.
The application for a new trial can be made only by the
defendant and shall be made not later than 45 days after
verdict of guilty or special verdict upon which a judg-
ment of conviction may be rendered. In any case, the ap-
plication shall not be made later than five days before the
date setfor pronouncingjudgment. However, anapplica-
tion for a new trial based upon newly discovered evi-
dence may be made after judgment. After giving the
parties notice and an opportunity to be heard, the court
may grant a motion for a new trial even for a reason not
asserted in the motion. Inany case the court shall specify
in the order the grounds therefor.

b. Grounds. The court may granta new trial for any
or all of the following causes:

(1) When the trial has been held in the absence of the
defendant, in cases where such presence is required by
law, except as provided in rule 2.27.

(2) Whenthejuryhasreceivedany evidence, paperor
document out of court not authorized by the court.
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(3) When the jury have separated without leave of
court, after retiring to deliberate upon their verdict, or
have been guilty of any misconduct tending to prevent a
fair and just consideration of the case.

(4) When the verdict has been decided by lot, or by
means other than a fair expression of opinion on the part
of all jurors.

(5) Whenthe courthas misdirected the juryinamate-
rial matter of law, or haserred in the decision of any ques-
tion of law during the course of the trial, or when the
prosecuting attorney has been guilty of prejudicial mis-
conduct during the trial thereof before a jury.

(6) When the verdict is contrary to law or evidence.

(7) When the court has refused properly to instruct
the jury.

(8) When the defendant has discovered important
and material evidence in the defendant’s favor since the
verdict, which the defendant could not with reasonable
diligence have discovered and produced at the trial. A
motionbased upon this ground shall be made without un-
reasonable delay and, inany event, within two years after
final judgment, but such motion may be considered
thereafter upon a showing of good cause. When a motion
for a new trial is made upon the ground of newly discov-
eredevidence, the defendant must produce atthe hearing,
in support thereof, the affidavits or testimony of the wit-
nesses by whom such evidence is expected to be given,
and if time is required by the defendant to procure such
affidavits or testimony, the court may postpone the hear-
ing of the motion for such length of time as, under all cir-
cumstances of the case, may be reasonable.

(9) When from any other cause the defendant has not
received a fair and impartial trial.

c.  Trials without juries. On a motion for a new trial
in an action tried without a jury, the court may where ap-
propriate, in lieu of granting a new trial, vacate the judg-
ment if entered, take additional testimony, amend
findings of fact and conclusions of law or make new find-
ings and conclusions, and enter judgment accordingly.

d. Effectofanewtrial. Upon anew trial, the former
verdict cannot be used or referred to either in evidence or
argument.

e. Time of decision. A motion for new trial shall be
heard and determined by the court within 30 days from
the date it is filed, except upon good cause entered in the
record.

2.24(3) Arrest of judgment.

a. Motion in arrest of judgment; definition and
grounds. Amotioninarrestof judgmentisanapplication
by the defendant that no judgment be rendered on a find-
ing, plea, or verdict of guilty. Such motion shall be
granted when upon the whole record no legal judgment
can be pronounced. A defendant’s failure to challenge
the adequacy of a guilty plea proceeding by motion in ar-
rest of judgment shall preclude the defendant’s right to
assert such challenge on appeal.

b. Time of making motion by party. The motion
must be made not later than 45 days after plea of guilty,
verdict of guilty, or special verdict upon which a judg-
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ment of conviction may be rendered, but in any case not
later than five days before the date set for pronouncing
judgment.

¢.  Onmotion of court. The court may also, upon its
own observation of any of these grounds, arrest the judg-
ment on its own motion.

d. Effectof order arresting judgment. The effect of
an order arresting judgment on any ground other than a
defectinaguilty pleaproceedingistoplace the defendant
inthe same situation in which the defendant wasimmedi-
ately before the indictment was found or the information
filed. The effect of an order arresting judgment on the
ground the guilty plea proceeding was defective is to
place the defendant in the same situation in which the de-
fendant was immediately after the indictment was found
or the information filed; provided, however, that when
the only ground upon which the guilty plea is found to be
defective is failure to establish a factual basis for the
charge, the court shall afford the state an opportunity to
establish an adequate factual basis before ruling on the
motion in arrest of judgment.

e. Proceedings after order arresting judgment on
any ground other than a defect in a guilty plea proceed([]
ing. If, from the evidence on the trial, there is reasonable
ground to believe the defendant guilty, and a new indict-
ment or information can be framed, the court may order
the defendant to be recommited to the officer of the prop-
ercounty, or admitted to bail or otherwise released anew,
to answer the new indictment. Insuch case the order ar-
resting judgment shall not be a bar to another prosecu-
tion. But if the evidence upon trial appears to the trial
court insufficient to charge the defendant with any of-
fense, the defendant must, if in custody, be released; or, if
admitted to bail, the defendant’s bail be exonerated; or if
money has been deposited instead of bail, it must be re-
funded to the defendant or to the person or persons found
by the courtto have deposited said money onbehalf of the
defendant.

f- Time of decision. Amotion in arrest of judgment
shall be heard and determined by the court within 30 days
fromthe dateitisfiled, exceptupon goodcause enteredin
the record.

2.24(4) General principles.

a. Extensions. The time for filing motions for new
trial or in arrest of judgment may be extended to such fur-
ther time as the court may fix.

b. Disposition. If the defendant moves for a new
trial, or in arrest of judgment, the court shall defer the
judgment and proceed to hear and decide the motions.

c. Appeal. Appeal from an order granting or deny-
ing a motion for new trial or in arrest of judgment may be
taken by the state or the defendant. Where the court has
denied the motion for new trial orin arrestof judgment, or
both, appeal may be had only after judgment is pro-
nounced.

d. Custody pending appellate determination. Pend-
ing determination by the appellate court of such appeal,
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thetrial courtshall determine whether the defendant shall
remain in custody, or whether, if in custody, the defen-
dantshould be released on bail or the defendant’s own re-
cognizance. Where the trial court has arrested judgment
and an appeal is taken by the state, and it further appears
to the trial court that there is no evidence sufficient to
charge the defendant with an offense, the defendant shall
not be held in custody.

e. Reinstatement of verdict. In the event the appel-
late court reverses the order of the trial court arresting
judgment or granting a new trial, it shall order that the
verdict be reinstated, unless the appellate court finds oth-
er reversible errors, in which event it may enter an ap-
propriate different order.

2.24(5) Correction of sentence.

a. Time when correction of sentence may be made.
The court may correct an illegal sentence at any time.

b. Credit for time served. The defendant shall re-
ceive full credit for time spent in custody under the sen-
tence prior to correction or reduction. [66GA, ch
1245(2), §1301; 67GA, ch 153, §69 to 73; Report 1978,
effective July 1, 1979; amendment 1983; November 9,
2001, effective February 15, 2002]

Rule 2.25 Bill of exceptions.

2.25(1) Purpose. The purpose of a bill of exceptions
is to make the proceedings or evidence appear of record
which would not otherwise so appear.

2.25(2) What constitutes record; exceptions unnecl]
essary. All papers pertaining to the cause and filed with
the clerk, and all entries made by the clerk in the record
book pertaining to them, and showing the action or deci-
sion of the court upon them or any part of them, and the
judgment, are to be deemed parts of the record, and it is
not necessary to except to any action or decision of the
court so appearing of record.

2.25(3) Grounds for exceptions. On the trial of an in-
dictable offense, exceptions may be taken by the state or
by the defendant toany decision of the court uponmatters
of law, in any of the following cases:

a. Indisallowing a challenge to an individual juror.

b. Inadmittingorrejecting witnesses or evidence on
the trial of any challenge to an individual juror.

c. In admitting or rejecting witnesses or evidence.

d. Indeciding any matter of law, not purely discre-
tionary on the trial of the issue.

Exceptions may also be taken to any action or decision
of the court which affects any other material or substan-
tial right of either party, whether before or after the trial
of the indictment, or on the trial.

2.25(4) Bill by judge. Either party may take an excep-
tion to any decision or action of the court, in any stage of
the proceedings, not required to be and not entered in the
record book, and reduce the same to writing, and tender
the same to the judge, who shall sign it if true, and if
signed it shall be filed with the clerk and become part of
the record of the cause.
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2.25(5) Bill by bystanders. If the judge refuses to sign
it, such refusal must be stated at the end thereof, and it
may then be signed by two or more attorneys or officers
of the court or disinterested bystanders, and sworn to by
them, and filed with the clerk, and it shall thereupon be-
come a part of the record of the cause.

2.25(6) Time to approve bill. The judge shall be al-
lowed one court day to examine the bill of exceptions,
and the party excepting shall be allowed three court days
thereafter to procure the signatures and file the same.

2.25(7) Modification of bill. If the judge and the party
exceptingcanagree in modifying the bill of exceptions, it
shall be modified accordingly.

2.25(8) Time allowed to prepare bill. Time must be
given to prepare the bill of exceptions when it is neces-
sary; if it can reasonably be done, it shall be settled at the
time of taking the exception. [Report 1979; Court Order
December20, 1996; November 9, 2001, effective Febru-
ary 15, 2002]

Rule 2.26 Execution and stay thereof.

2.26(1) Mechanics of execution.

a. Copy of judgment. When a judgment of confine-
ment, either in the penitentiary or county jail or other
detention facility, is pronounced, an execution, consist-
ing of a certified copy of the entry of judgment must be
forthwith furnished to the officer whose duty it is to exe-
cute the same, who shall proceed and execute it accord-
ingly, and no other warrant or authority is necessary to
justify or require its execution.

b. Executionandreturnwithin county,; confinement.
A judgment for confinement to be executed in the county
where the trial is had shall be executed by the sheriff
thereof, and return made upon the execution, which shall
be delivered to and filed by the clerk of said court.

c. Executions outside county; confinement.

(1) Under all other judgments for confinement, the
sheriffshall deliver a certified copy of the execution with
the body of the defendant to the keeper of the jail or peni-
tentiary inwhich the defendantistobe confined inexecu-
tion of the judgment, and take receipt therefor on a
duplicate copy thereof, which the sheriff must forthwith
return to the clerk of the court in which the judgment was
rendered, with the sheriff’s return thereon, and a minute
of said return shall be entered by the clerk as a part of the
record of the proceedingsin the cause inwhich the execu-
tion issued.

(2) Whensuchdefendantisdischarged from custody,
the jailer or warden of the place of confinement shall
make return of such fact to the proper court, and an entry
thereof shall be made by its clerk asis required in the first
instance.

d. Execution for fine.

(1) Upon ajudgment for a fine, an execution may be
issuedasuponajudgmentinacivil case,and returnthere-
of shall be made in like manner.

(2) Judgments for fines, in all criminal actions ren-
dered, are liens upon the real estate of the defendant, and
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shall be entered upon the lien index in the same manner
and with like effect as judgments in civil actions.

e. Execution in other cases. When the judgment is
for the abatement or removal of a nuisance, or for any-
thing other than confinement or payment of money by the
defendant, an execution consisting of a certified copy of
the entry of such judgment, delivered to the sheriff of the
proper county, shall authorize and require the sheriff to
execute such judgment and return the same, with the
sheriff’s doings under the same thereon endorsed, to the
clerk of the court in which the judgment was rendered,
within a time specified by the court but not exceeding 70
daysafterthe date ofthe certificate of such certified copy.

f- Daysin jail before trial credited. The defendant
shall receive full credit for time spent in custody on ac-
count of the offense for which the defendant is convicted.

2.26(2) Stay of execution.

a. Confinement. Asentence of confinement shall be
stayed if an appeal is taken and the defendant is released
pending disposition of appeal pursuant to Iowa Code
chapter 814.

b. Fine and other cases. The defendant may have a
stay of execution for the same length of time and in the
same manner as provided by lawin civil actions, and with
like effect, and the same proceedings may be had therein.

c.  Probation. An order placing the defendant on
probation may be stayed if an appeal is taken. If not
stayed, the court shall specify when the term of probation
shall commence. If the order is stayed the court shall fix
the terms of the stay. [66GA, ch 1245(2), §1301; 67GA,
ch 153, §74; Report November 9, 2001, effective Febru-
ary 15, 2002]

Rule 2.27 Presence of defendant; regulation of con[]
duct by the court.

2.27(1) Felony or misdemeanor. In felony cases the
defendant shall be present personally or by interactive
audiovisual closed circuit system at the initial appear-
ance, arraignment and plea, unless a written arraignment
form as provided in rule 2.8(1) is filed, and pretrial pro-
ceedings, and shall be personally present atevery stage of
the trial including the impaneling of the jury and the re-
turn of the verdict, and at the imposition of sentence, ex-
ceptas otherwise provided by thisrule. Inother casesthe
defendant may appear by counsel.

2.27(2) Continuedpresence notrequired. Inall cases,
the progress of the trial or any other proceeding shall not
be prevented whenever a defendant, initially present:

a. Isvoluntarily absent after the trial or other pro-
ceeding has commenced.

b. Engagesinconductjustifying exclusion from the
courtroom.

2.27(3) Presence not required. A defendant need not
be present in the following situations:

a. A corporation may appear by counsel for all pur-
poses.

b. The defendant’s presence is not required at a re-
duction of sentence under rule 2.24.
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2.27(4) Regulation of conduct in the courtroom.

a. When a defendant engages in conduct seriously
disruptive of judicial proceedings, one or more of the fol-
lowing steps may be employed to ensure decorum in the
courtroom:

(1) Cite the defendant for contempt.

(2) Take the defendant out of the courtroom until the
defendant promises to behave properly.

(3) Bind and gag the defendant, thereby keeping the
defendant present.

b.  When a magistrate reasonably believes a person
who is present in the courtroom has a weapon in the per-
son’s possession, the magistrate may direct that such per-
son be searched, and any weapon be retained subject to
order of the court.

c. The magistrate may cause to have removed from
the courtroom any person whose exclusion is necessary
to preserve the integrity or order of the proceedings.
[66GA, ch 1245(2), §1301; 67GA, ch 153, §75, 76;
amendment 1984; Report April 20, 1992, effective July
1,1992; November9,2001, effective February 15,2002]

Rule 2.28 Right to appointed counsel.

2.28(1) Representation. Every defendant who is an
indigent person as defined in Iowa Code section 815.9, is
entitled to have counsel appointed to represent the defen-
dant at every stage of the proceedings from the defen-
dant’s initial appearance before the magistrate or the
court through appeal, including probation and parole re-
vocation hearings, unless the defendant waives such ap-
pointment.

2.28(2) Compensation. When counselis appointed to
represent an indigent defendant, compensation shall be
paid as directed in Iowa Code chapter 815. [66GA, ch
1245(2), §1301; 67GA, ch 153, §77; 69GA, ch 117,
§1242; 1983 Iowa Acts, ch 186, §10146; Report Novem-
ber 9, 2001, effective February 15, 2002]

Rule 2.29 Appointment of appellate counsel in crim[]
inal cases.

2.29(1) An indigent defendant, as defined in Iowa
Code section 815.9, convicted of an indictable offense or
a simple misdemeanor where defendant faces the possi-
bility of imprisonment, is entitled to appointment of
counsel on appeal or application for discretionary review
to the supreme court. Application forappointment of ap-
pellate counsel shall be made to the trial court, which
shall retain authority to act on the application after notice
ofappeal orapplicationfor discretionary review hasbeen
filed. The district court clerk shall promptly submit any
application forappointment of counsel or for transcript at
public expense to a judge with authority to act on the ap-
plication. The clerk shall also provide the supreme court
clerk witha copy of any order appointing appellate coun-

CRIMINAL PROCEDURE

March 2002

sel. The supreme courtor ajustice may appoint counsel if
the trial court fails or refuses to appoint and it becomes
necessary to further provide for counsel.

2.29(2) Defendant may orally apply for appointment
of appellate counsel only at the time specified in rule
2.23(3)(f). Upon such oral application if the trial court
determines defendant is an indigent, the court shall pro-
ceed pursuant to rule 2.23(3)(f).

2.29(3) Atall subsequent times defendant shall apply
forappointmentofappellate counsel inwriting to the trial
court, which shall by order either approve or deny such
application no later than seven days after it is filed.

2.29(4) If the trial court finds defendant is ineligible
for appointment of appellate counsel, it shall include in
the record a statement of the reasons why counsel was not
appointed. Defendantmay apply to the supreme court for
review of atrial court order denying defendant appointed
counsel. Suchapplication mustbe filed with the supreme
court within ten days of the filing of the trial court order
denying defendant’s request for appointed counsel.

2.29(5) If defendant has proceeded as an indigent in
the trial court and a financial statement already has been
filed pursuant to lowa Code section 815.9, the defendant,
upon making application for appointment of appellate
counsel, shall be presumed to be indigent, and an addi-
tional financial statementshall notberequired unlessevi-
denceisofferedthat defendantisnotindigent. Inall other
cases defendant shall be required to submit a financial
statement to the trial court. Defendant and appointed ap-
pellate counsel are under a continuing obligation to in-
form the trial court of any change in circumstances that
would make defendant ineligible to qualify as indigent.

2.29(6) Trial counsel shall continue as defendant’s
appointed appellate counsel unless the trial court or su-
preme court orders otherwise. Unless appellate counsel
is immediately appointed under rule 2.23(3)(f), trial
counsel shall determine whether defendant wants to ap-
peal. If so, and defendant desires appointed appellate
counsel, trial counsel shall file with the district court the
notice of appeal and an application for appointment of
counsel and for transcript at public expense. If defendant
wantstoappeal butdesiresto proceed prose, trial counsel
shall file with the district court the notice of appeal, a no-
tice signed by defendant indicating defendant’s intent to
proceed pro se, an application for transcript at public ex-
pense, and the combined certificate along with counsel’s
motion to withdraw. Selection of appointed appellate
counsel shall be the responsibility of the trial court. De-
fendant shall not have the right to select the attorney tobe
assigned; however, defendant’s request for particular
counsel shall be given consideration by the trial court.
[Report 1980; 1983 Iowa Acts, ch 186, §10147; Report
October 27, 1999, effective January 3, 2000; November
9, 2001, effective February 15, 2002]
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Rule 2.30 Waiver of right to appellate counsel in
criminal cases. An indigent defendant may waive the
defendant’s right to have appellate counsel appointed if
defendant does so in writing and the trial court finds of
record that defendant has acted with full awareness of the
defendant’s rights and of the consequences of a waiver
andif the waiver is otherwise made according tolaw. De-
fendant may withdraw a waiver of the defendant’s right
to appellate counsel at any time. Such withdrawal and
subsequent appointment of counsel shall not affect any
prior appellate proceedings in which defendant acted pro
seandshallnotextend any appellate deadlines, unlessthe
appropriate appellate court otherwise orders. Notwith-
standing a waiver by defendant, the trial court, after no-
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tice of appeal or application for discretionary review has
been filed, may appoint counsel to advise defendant dur-
ing appellate proceedings if it appears to the court that,
because of the gravity of the offense and other circum-
stances affecting defendant, the failure to appoint coun-
sel may resultininjustice tothe defendant. [Report 1980;
November 9, 2001, effective February 15, 2002]

Rule 2.31 Compensation of appointed appellate
counsel. Appointed appellate counsel’s compensation
shall be determined by the trial court pursuant to the pro-
visions of Iowa Code section 815.7. [Report 1980; No-
vember 9, 2001, effective February 15, 2002]
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Rule 2.32 Forms [] Appointment of Counsel
Rule 2.32 [] Form 1: Application for Appointment of Counsel and Financial Statement.

IN THE IOWA DISTRICT COURT FOR COUNTY

STATE OF IOWA, Criminal No.

Plaintiff,
v APPLICATION FOR APPOINTMENT

’ OF COUNSEL AND FINANCIAL STATEMENT

Defendant.

I, , state that I am accused of the crime of
and request that the court appoint counsel to represent me at public ex-

pense.

I realize that I may be required to repay in whole or in part any public funds expended for this purpose. The following
financial statement is submitted in support of my application:
Current mailing address:

Age: Telephone number(s):
Marital status: Single Married Divorced Widow(er)
Name of husband/wife: Live with husband/wife Yes No

If no, length of physical separation from husband/wife:
Number and ages of dependents:

How long a resident of this county:
Occupation:
Present employer:
Address:

Former employer:
Address:

Weekly take-home (net) earnings: $ Weekly gross earnings $
Total gross income for past 12 months: $
Are you now in jail? Do you have a job to go to?
If so, where and at what wages?
Bank with: Address:
Balance personal bank account:

Balance account in name of husband/wife:

Balance joint account with husband/wife:

Balance joint account with any other person(s):

What is your average monthly living expense (clothing, food, housing, transportation, other)? $
Does any person pay all or any portion of these expenses: Yes ___ No If yes, who pays these costs and how
much do they contribute?

Motor vehicles: Give make, year, present value, amount owing thereon, if any, and whether registered or titled in your
name, name of husband/wife or jointly with another:

& A A A

List all sources of income, in your name, name of husband/wife or jointly shared with another, including salary (net
wages), pensions, bonds, stocks securltles private business, farming, insurance, retirement beneflts social security
benefits, lawsuits or settlements or others:

ADC or welfare relief, if any, in your name, name of husband/wife or jointly shared with another:

List all sources of public assistance, if any, including ADC, unemployment compensation, heating assistance, food
stamps:

Real estate owned in your name, name of husband/wife or jointly shared with another (describe):
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Application for Appointment of Counsel and Financial Statement (cont’d)

Other assets in your name, name of husband/wife or jointly shared with another (stereo, TV, furniture, trust funds,
notes, bonds, stocks, savings certificates, life insurance, other):

Value: $
Are you a beneficiary or heir in an estate of a person deceased?

List all debts or unpaid bills, including money owed for such things as: Housing, food, clothing, transportation (car,
gas), utility costs, medical and dental services and other items, be specific:

Does anyone owe you money or have any property belonging to you?

Give details in full:

Do you have a judgment against anyone: Yes No If yes, give name, date, court and
amount:
Are you free on bond: Yes No If yes, name(s) and addresses of sureties:

If surety company, who paid bond premium:
Have you or anyone else employed or offered to employ an attorney for you in this matter? Yes No
If so, how much has the attorney been paid by you or for you? $
Who can verify this information:
Telephone number: Address:

I certify under penalty of perjury and pursuant to the laws of the State of Iowa that the foregoing statements are true
and correct to the best of my knowledge, and are made in support of my request that the court appoint legal counsel
for me because I am financially unable to employ counsel.

The State of Iowa:
does not object to the appointment of counsel.
objects to the appointment of counsel and requests a hearing on the application.

Dated: , 20

(Assistant County Attorney)

[Report February 21, 1985, effective July 1, 1985; November 9, 2001, effective February 15, 2002]
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Rule 2.32 [] Form 2: Order on Application For Appointment of Counsel and Financial Statement.

IN THE IOWA DISTRICT COURT FOR

COUNTY

STATE OF IOWA, Criminal No.
Plaintiff,
ORDER ON APPLICATION FOR
V. APPOINTMENT OF COUNSEL
AND FINANCIAL STATEMENT
Defendant.
ORDER
Application is set for hearing at o’clock a.m./p.m., the
day of , 20 , at
Dated: , 20
Judge/Magistrate
ORDER
Defendant’s request for appointment of counsel is approved/denied. is appointed to
serve as counsel for the defendant.
Dated: , 20
Judge/Magistrate

[Report February 21, 1985, effective July 1, 1985; November 9, 2001, effective February 15, 2002]
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Rule 2.33 Dismissal of prosecutions; right to speedy
trial.

2.33(1) Dismissal generally; effect. The court, upon
itsownmotionor the application of the prosecuting attor-
ney, in the furtherance of justice, may order the dismissal
ofany pending criminal prosecution, the reasons therefor
being stated in the order and entered of record, and no
such prosecution shall be discontinued or abandoned in
any other manner. Such a dismissal is a bar to another
prosecution for the same offense ifitis asimple orserious
misdemeanor; butitisnotabarifthe offense chargedbea
felony or an aggravated misdemeanor.

2.33(2) Speedy trial. 1tis the public policy of the state
of Iowa that criminal prosecutions be concluded at the
earliest possible time consistent with a fair trial to both
parties. Applications for dismissals under this rule may
be made by the prosecuting attorney or the defendant or
by the court on its own motion.

a. Whenan adultis arrested for the commission of a
publicoffense, or, in the case of a child, when the juvenile
court enters an order waiving jurisdiction pursuant to
Towa Code section 232.45, and anindictmentis not found
againstthe defendantwithin45 days, the court must order
the prosecution to be dismissed, unless good cause to the
contrary is shown or the defendant waives the defen-
dant’s right thereto.

b. Ifadefendantindicted forapublic offense hasnot
waived the defendant’s right to a speedy trial the defen-
dant must be brought to trial within 90 days after indict-
ment is found or the court must order the indictment to be
dismissed unless good cause to the contrary be shown.

c. All criminal cases must be brought to trial within
one year after the defendant’s initial arraignment pur-
suant to rule 2.8 unless an extension is granted by the
court, upon a showing of good cause.

d. If the court directs the prosecution to be dis-
missed, the defendant, if in custody, must be discharged,
or the defendant’s bail, if any, exonerated, and if money
has been deposited instead of bail, it must be refunded to
the defendant.
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2.33(3) Jury impaneled outside of county. For pur-
poses of this section, when a jury is to be impaneled from
outside the county under rule 2.11(10)(d), a defendant is
deemed to have been brought to trial as of the day when
the trial commences in the county in which jury selection
takes place.

2.33(4) Change of venue after jury selection com[]
menced. Whenever a change of venue is granted pur-
suant to lowa Code section 803.2, the defendant may be
brought to trial within 30 days of the grant of the change
of venue, notwithstanding rule 2.33(2)(b). [66GA, ch
1245(2), §1301; amendment 1979; amendment 1980;
amendment 1982; 82 Acts, ch 1021, §5, effective July 1,
1983; Report November 9, 2001, effective February 15,
2002]

Rule 2.34 Motions and other papers.

2.34(1) Motions. Anapplication tothe court for an or-
der shall be by motion. A motion other than one made
during a trial or hearing shall be in writing unless the
court permits it to be made orally. It shall state the
grounds upon which it is made and shall set forth the re-
lief or order sought. It may be supported by affidavit.

2.34(2) Service of motions and papers. Service and
filingof written motions, notices and other similar papers
shall be in the manner provided in civil actions. [66GA,
ch 1245(2), §1301; Report November 9, 2001, effective
February 15, 2002]

Rule 2.35 Rules of court.

2.35(1) District court practice rules. The supreme
court and district court shall have authority to adoptrules
governing practice in the district court which are not in-
consistent with these rules and applicable statutes.

2.35(2) Procedures not specified. If no procedure is
specifically prescribed by these rules or by statute, the
court may proceed in any lawful manner notinconsistent
therewith. [66GA, ch 1245(2), §1301; 67GA, ch 153,
§78; Report November 9, 2001, effective February 15,
2002]
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Rule 2.36 Forms for search and arrest warrants.

Rule 2.36 [] Form 1: Search Warrant.
A search warrant shall be in substantially the following form:

IN THE IOWA DISTRICT COURT FOR COUNTY

State of Iowa, Before (Judge, Magistrate)
Criminal Case No.

Vs SEARCH WARRANT

(Defendant).

TO ANY PEACE OFFICER OF THIS STATE:

Proof has been made before me, as provided by law, on this day that (describe property) is being kept at (describe
location/address) in the possession of , and has been or is being held in violation
of the laws of this state.

Youare commanded to make immediate search of (state here whether the search is of a person (named), premises, ora
designated thing).

Ifthe property or any portion of the property isfound, youare commanded to bring the property before me at my office.
Dated at , lowa, this day of

, 20

(Signature) (Official title)
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Rule 2.36 [] Form 2: Application for Search Warrant.
An application for a search warrant shall be in substantially the following form:
Case No.

STATE OF IOWA, COUNTY OF
APPLICATION FOR SEARCH WARRANT

Being duly sworn, I, the undersigned, say that at the place (and on the person(s) and in the vehicle(s)) described as
follows:

in County, there is now certain property, namely:

which is:

Property that has been obtained in violation of law.
Property, the possession of which is illegal.
Property used or possessed with the intent to be used as the means of committing a public offense or
concealed to prevent an offense from being discovered.
Property relevant and material as evidence in a criminal prosecution.
The facts establishing the foregoing ground(s) for issuance of a search warrant are as set forth in the attachment(s)
made part of this application.

Applicant

Subscribed and sworn to before me this day of , 20

Judge or Magistrate

Judicial District,

County, Iowa

WHEREFORE, the undersigned asks that a search warrant be issued.

County Attorney

By

Assistant County Attorney



February 2002 CRIMINAL PROCEDURE Ch2,p.33

Application for Search Warrant (cont’d)

Case No.
ATTACHMENT A
Applicant’s name:
Occupation: No. of years:
Assignment: No. of years:

Yourapplicant conducted aninvestigation and received information from other officers and other sources as follows:
( See attached investigative and police reports.)

Case No.
INFORMANT’S ATTACHMENT

(Note: Prepare separate attachment for each informant.)
Peace officer received information from an informant whose name is:

Confidential because disclosure of informant’s identity would:
___Endanger informant’s safety;

___Impair informant’s future usefulness to law enforcement.

The informant is reliable for the following reason(s):
___The informant is a concerned citizen who has been known by the above peace officer for ___ years and who:

Is a mature individual.
__Is regularly employed
Is a student in good standing.
__Is a well-respected family or business person.
_Is a person of truthful reputation.
___Has no motivation to falsify the information.
___Has no known association with known criminals.
___Has no known criminal record.
Has otherwise demonstrated truthfulness. (State in the narrative the facts that led to this conclusion.)

:Other:

The informant has supplied information in the past times.

—__The informant’s past information has helped supply the basis for search warrants.
___The informant’s past information has led to the making of arrests.

_Past information from the informant has led to the filing of the following charges:

Past information from the informant has led to the discovery and seizure of stolen property, drugs, or other
~ contraband.

___The informant has not given false information in the past.

___The information supplied by the informant in this investigation has been corroborated by law enforcement
~ personnel. (Indicate in the narrative the corroborated information and how it was corroborated.)

Other:

The informant has provided the following information:
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Rule 2.36 [] Form 3: Endorsement on Search Warrant Application.
An endorsement on a search warrant shall be in substantially the following form:

Case No.

ENDORSEMENT ON SEARCH WARRANT APPLICATION
In issuing the search warrant, the undersigned relied upon the sworn testimony of the following
person(s) together with the statements and information contained in the application and any
attachments thereto. The court relied upon the following witnesses:
Name Address

Abstract of Testimony. (As set forth in the application and the attachments thereto, plus the
following information.)

The undersigned has relied, at least in part, on information supplied by a confidential informant
(who need not be named) to the peace officer(s) shown on Attachment(s)

The information appears credible because (select):

A. Sworn testimony indicates this informant has given reliable information on previous
occasions; or,

B. Sworn testimony indicates that either the informant appears credible or the information
appears credible for the following reasons (if credibility is based on this ground, the magistrate
MUST set out reasons here):

The information (is/is not) found to justify probable cause.

I therefore (do/do not) issue the warrant.

Judge or Magistrate
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Rule 2.36 [] Form 4: Return of Service.
The form of a return of search warrant shall be substantially as follows:

RETURN OF SERVICE
State of
Iowa Ss:
County
I , being a peace officer in and for

County, state of Iowa, certify that the attached search warrant came into
my hands on the day of , 20 , and on the
day of , 20 , I executed the warrant by making a search of the

described person, premises, or thing and found the following property: (state kind and quantity)

which property I seized by virtue of the attached warrant and which I now hold subject to further order of the court.
I'have further executed the attached warrant by giving a copy of the warrant, together with a receipt for the property

taken to , Of;

No person having been found on the premises, I have left a copy of the inventory and a receipt for the property taken at
the place where the property taken was found.

I, the officer by whom the attached warrant was executed, do certify that the above inventory contains a true and de-
tailed account of the property taken by me on the warrant, and is accurate to the best of my knowledge.
Fees
Services
Mileage
Cartage

Peace Officer

Subscribed and sworn to before me this day of , 20

Judge, Magistrate, Clerk, or Deputy
Clerk of the District Court, or
Notary Public

[66 GA, ch 1245(2), §1301; 1984 Iowa Acts, ch 1324, §1; Report February 13, 1986, effective July 1, 1986; August 1,
1997; Report November 20, 1997, effective January 21, 1998; November 9, 2001, effective February 15, 2002]
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Rule 2.36 [] Form 5: Arrest Warrant on a Complaint.

FORM 5
ARREST WARRANT ON A COMPLAINT

State of Iowa
County of
Criminal Case No.

To any peace officer of the state:

Complaint upon oath or affirmation having been this day filed with me, charging that the crime (naming it) has been
committed and accusing A B thereof:

You are commanded forthwith to arrest the said A B and bring such person before me at
(naming the place), or, in case of my absence or inability to act, before the nearest or most accessible magistrate in this
county, without unnecessary delay.

Dated at this day of , 20

C D
(with official title)

[66GA, ch 1245(2), §1301; 67GA, ch 153, §93; Report November 9, 2001, effective February 15, 2002]
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Rule 2.36 [] Form 6: Arrest Warrant After Indictment or Information.

FORM 6
ARREST WARRANT AFTER INDICTMENT OR INFORMATION

State of Iowa
County of
Criminal Case No.

To any peace officer of the state:

An indictment (information) having been filed in the district court of said county on the day of
, 20 , (the day on which the indictment (information) is filed) charging A. B. with the
crime of (here designate the offense by the number of the statutory provision and name of the offense if it have one, or
by a brief general description of it, substantially as in the indictment).
You are hereby commanded to arrest the said A. B. and bring such person before said court to answer said indictment.
Signed this day of , 20

(Seal)

Clerk or Judge

By order of the judge of the court.
There may be added to the above, “Let the defendant be admitted to bail in the amount of dollars (or

subject to other conditions endorsed on the warrant).”

If the offense be a misdemeanor, the warrant may be in a similar form, adding to the body thereof a direction substan-
tially to the following effect: “Or, if the said A. B. require it, that you take such person before a magistrate or the clerk of
the district court in said county, or in the county in which you arrest such person, that such person may give bail to answer
the said indictment,” and the clerk may make an endorsement thereon to the following effect: “The defendant is to be
admitted to bail in the sum of dollars” (the amount fixed by the judge).

[66GA, ch 1245(2), §1301; 67GA, ch 153, §94; Report November 9, 2001, effective February 15, 2002]
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Rule 2.36 [] Form 7: Arrest Warrant When Defendant Fails to Appear for Sentencing.

FORM 7
ARREST WARRANT WHEN DEFENDANT FAILS TO APPEAR FOR SENTENCING

State of Iowa
County of
Criminal Case No.

To any peace officer in the state:

A B , having been duly convicted on the day of
, 20 , in the district court of County, of the crime of (here state
the name of the offense and the statutory provision).
You are hereby commanded to arrest the said A B and bring such person before said
court for judgment.
Signed this day of , 20
Clerk or Judge

[66GA, ch 1245(2), §1301; 67GA, ch 153, §95; Report November 9, 2001, effective February 15, 2002]
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Rule 2.37 Forms other than warrants. The following forms are illustrative and not mandatory, but any particular
instrument shall substantially comply with the form illustrated. [66GA, ch 1245(2), §1301; 1984 Iowa Acts,ch 1324, §2;
Report November 9, 2001, effective February 15, 2002]

Rule 2.37 [] Form 1: Bail Bond.

FORM 1
BAIL BOND

State of Iowa
County of
Criminal Case No.

Anindictment (or charge) having beenfound (or made) inthe district court (or other appropriate court) of the county of

on the day of , charging A
B with the crime of , (designating it as in the warrant, indictment, or
complaint), and such person having been duly admitted to bail in the sum of dollars:
We, A B and E F , hereby undertake that the said
A B shall appear at the court of the county of
, on the day of , 20 , and answer the said indictment

(or charge), and submit to the orders and judgment of said court, and not depart without leave of same, or, if such
person fail to perform either of these conditions, that such person will pay to the State of Iowa the sum of

(inserting the sum in which the defendant is admitted to bail).

A B
E F
Acknowledged before and accepted by me at , in the township of
in the county of this day of
, 20
G H

(with official title)

[66GA, ch 1245(2), §1301; 67GA, ch 153, §96; Report November 9, 2001, effective February 15, 2002]
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Rule 2.37 [] Form 2: Order for Discharge of Defendant Upon Bail.

FORM 2
ORDER FOR DISCHARGE OF DEFENDANT UPON BAIL

State of Iowa
County of
Criminal Case No.

To the sheriff of the County of :

C D , who is detained by you on commitment (or indictment or conviction, as the case may
be) for the offense of (here designate it generally), having given sufficient bail to answer the same, you are commanded
forthwith to discharge such person from custody.

Dated at , in the township (town or city) of , in the County of

, this day of , 20

K L
(with official title)

[66GA, ch 1245(2), §1301; 67GA, ch 153, §97; Report November 9, 2001, effective February 15, 2002]
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Rule 2.37 [] Form 3: Order for Discharge of Defendant Upon Bail: Another Form.

FORM 3
ORDER FOR DISCHARGE OF DEFENDANT UPON BAIL: ANOTHER FORM

(For endorsement on warrant or order of commitment)

State of Iowa
County of
Criminal Case No.

To the officer (naming the officer and the officer’s title, thus A B , Sheriff of
County) having in custody C D (name):

The defendant named in the within warrant of arrest (or order of commitment) now in your custody under the authority
thereof for the offense therein designated, having given sufficient bail to answer the same by the undertaking herewith
delivered to you, you are commanded forthwith to discharge such person from custody, and, without unnecessary delay,

deliver this order, together with the said undertaking of bail, to (name and address of the
appropriate district court clerk, or the court or magistrate who issued the warrant).
Dated at this day of , 20
E F

(with official title)

[66GA, ch 1245(2), §1301; 67GA, ch 153, §98; Report November 9, 2001, effective February 15, 2002]
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Rule 2.37 [] Form 4: Trial Information.

IN THE IOWA DISTRICT COURT FOR COUNTY
THE STATE OF IOWA,
vs. TRIAL INFORMATION
R No.

Defendant.

COMES NOW, , as Prosecuting Attorney of County, lowa, and in the name and
by the authority of the State of lowa accuses of the crime of

committed as follows: The said on or about the
day of , 20 ___, in the County of and State of Iowa did unlawfully and willfully
in violation of Iowa Code section(s) ( ).
insert year
A TRUE INFORMATION

Prosecuting Attorney
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Trial Information (cont’d)

On I find that the evidence contained in the within Trial Information and minutes of
evidence, if unexplained, would warrant a conviction by the trial jury, and being satisfied from
the
showing made herein that this case should be prosecuted by Trial Information the same is

approved.

Defendant is released on:

1. personal recognizance

2. appearance bond $
a. unsecured
b. secured

3. other (specify)

JUDGE OF THE JUDICIAL
DISTRICT OF THE STATE OF IOWA

(Court file stamp)

This Trial Information, together with the minutes of evidence relating thereto, is duly filed in the District Court of lowa
for County this day of ,
20

CLERK OF THE DISTRICT COURT OF IOWA
FOR COUNTY

Names of Witnesses By:

Deputy Clerk

[66GA, ch 1245(2), §1301; 67GA, ch 153, §99; Report 1978, effective July 1, 1979; amendment 1979; November 9,
2001, effective February 15, 2002]
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Rule 2.37 [] Form 5: General Indictment Form.

IN THE IOWA DISTRICT COURT FOR COUNTY
STATE OF IOWA,
VS. INDICTMENT
A B
Criminal Case No.

The grand jurors of the county of accuse A B of (here state the offense
and whether felony or misdemeanor) in violation of (here state by number the statutory section violated) and charge
that the said A B on or about the
day of , , in the county of and State of Iowa,

(here briefly insert any particulars of the offense, such as the name of the victim in a criminal homicide case).

A true bill.

/s/

Foreman or forewoman of grand jury

Names of witnesses:

[66GA, ch 1245(2), §1301; 67GA, ch 153, §100; Report November 9, 2001, effective February 15, 2002]
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Rule 2.37 [] Form 6: Written Arraignment and Plea of Not Guilty.

IN THE IOWA DISTRICT COURT FOR COUNTY
THE STATE OF IOWA,
Plaintiff,
vs. WRITTEN ARRAIGNMENT
AND PLEA OF NOT GUILTY
, No.
Defendant.

Comes now the above named defendant in the above captioned criminal case and under oath states:

1. Tam represented by Attorney ,whoseaddress
and telephone number are , , lowa

2. My current mailing and residence addresses and telephone number are:

3. Tam years old, having been born on . I can read and
understand the English language and have completed the following level of education:

4. Thavebeenadvised by the above named attorney and understand that I have a right to arraignment in open court,
and I hereby voluntarily waive thatright, choosing instead to sign this written arraignment and plea of not guilty. ITunder-
stand that times for further proceedings which are computed from the date of arraignment willbe computed from the date
of filing this written arraignment and plea of not guilty.

5. Thave received a copy of the indictment/trial information which charges me with the crime(s) of
in violation of Iowa Code section(s)
( ). I'have read it, and I have familiarized myself with its contents.

insert year

6. Withregard tothe name by whichl am charged inthe indictment/trial information [either check “a” or check and
complete “b”]:

[ ]a. Thenameshownontheindictment/trialinformationismy true name. I have beenadvised and understand that
I am now precluded from objecting to the indictment/trial information upon the ground I am improperly named.

[ ]b. The name shown on the indictment/trial information is not my true name. My true name is

. Irequest that an entry be made in the minutes showing
my true name. I have been advised and understand further proceedings will be had against me by that name, the
indictment/trialinformation willbe amendedaccordingly, andwhentheindictment/trialinformationissoamended I will
be precluded from objecting upon the ground I am improperly named.

7. Ihave been advised and understand that I may plead guilty, not guilty, or former conviction or acquittal.

8.  Forthe purpose of this arraignment, I have had sufficient time to discuss my case with the above named attorney,
and I waive any further time in which to enter a plea.

9. Iplead NOT GUILTY to the charge(s) of

10. I'have been advised and understand that I have a right under Iowa R. Crim. P. 2.33 (2)(b) to a trial within 90 days
after indictment/filing of the trial information and [check either “a” or “b”]:

[ ]a. Idemand a speedy trial pursuant to Iowa R. Crim. P. 2.33(2)(b).
[ ]b. I waive my right to a speedy trial pursuant to Iowa R. Crim. P. 2.33(2)(d).
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Written Arraignment and Plea of Not Guilty (cont’d)

11. Irequestthata trial date be promptly set pursuant to Jowa R. Crim. P. 2.9. My attorney and I will be available for
trial on the following days:

Defendant
State of lowa County, ss.
Subscribed, sworn to, and acknowledged before me by this
day of , 20

Notary public or other officer authorized to
[SEAL] take and certify acknowledgements and
administer oaths.

[Report 1982; November 9, 2001, effective February 15, 2002]
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Rule 2.37 [] Form 7: Application for Postconviction Relief Form.
IN THE IOWA DISTRICT COURT FOR COUNTY
, Applicant, Law No. CL
— APPLICATION FOR POSTCONVICTION
RELIEF PURSUANT TO
IOWA CODE CHAPTER 822
STATE OF IOWA, Respondent.
L
Conviction or sentence concerning which postconviction relief is demanded:
A. Crime and statute applicant was convicted of violating:
B. Criminal Case No.
C. District court and judge that entered judgment of conviction or sentence:
D. Date of entry of judgment of conviction or sentence:
E. Sentence:
F. Place of confinement:
G. Plea:
Guilty
Not Guilty
H. Trial:
Jury
Judge only
I
Prior proceedings:
A. Conviction or sentence was appealed
1. to court
2. Grounds raised:
3. Result:
4. Date of result:
B. Other petitions, applications or motions relating to this conviction or sentence in any court, state or federal:

1. Name of court:

2. Nature of proceedings:

3. Grounds raised:

4. Result:

5. Date of result:
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Application for Postconviction Relief Form (cont’d)

III.

Grounds upon which application is based (grounds checked must be fully explained in space below):

A The conviction or sentence was in violation of the Constitution of the United States or the Constitution or
laws of this state.

B. The court was without jurisdiction to impose sentence.

C. The sentence exceeds the maximum authorized by law.

D. There exists evidence of material facts, not previously presented and heard, that requires vacation of the
conviction or sentence in the interest of justice.

E. (1) Applicant’s sentence has expired.

(2) Applicant’s probation, parole, or conditional release has been unlawfully revoked.
(3) Applicant is otherwise unlawfully held in custody or other restraint.

F. The conviction or sentence is otherwise subject to collateral attack upon ground(s) of alleged error for-
merly available under any common law, statutory, or other writ, motion, proceeding, or remedy.

Specific explanation of grounds and allegation of facts:

Iv.

Facts supporting application within personal knowledge of applicant:

V.

The following documents, exhibits, affidavits, records, or other evidence supporting this application are attached to
the application (list):

VL

The following documents, exhibits, affidavits, records, or other evidence supporting this application are not attached
to the application (list):
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Application for Postconviction Relief Form (cont’d)

These items are not attached for the following reason(s):

VIL
Relief desired (state clearly)
VIIL
I, the undersigned applicant, am able to pay court costs and expenses of representation and do

desiretohave counsel appointed torepresent me concerning thisapplication. (If applicantindicatesinability to pay court
costs and expenses of representation and does desire to have counsel appointed, applicant shall attach a financial state-
ment to this application. See Iowa Code §815.9 and 815.10.)

VERIFICATION

I , applicant, being first duly sworn, declare to the undersigned authority
that the information in this application, including the facts within my personal knowledge set out in division IV and the
items listed in division V, is true and correct.

Applicant’s signature

Attorney (1f any) for applicant

Address:
State of lowa, County, ss.
Subscribed, sworn to, and acknowledged before me by this
day of , 20

Notary public or other officer authorized to
take and certify acknowledgements and
administer oaths.

DIRECTIONS TO CLERK OF COURT

The clerk of court shall docket this application upon its receipt and promptly bring it to the attention of the court and
deliver a copy to the county attorney and the attorney general. See Iowa Code §822.3. [Report 1980; November 9,
2001, effective February 15, 2002]
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Rules 2.38 to 2.50 Reserved.

SIMPLE MISDEMEANORS

Rule 2.51 Scope. The rules set forth in this section shall
apply to trials of simple misdemeanors, and attendant
proceedings and to appeals from conviction in such
cases. [66GA, ch 1245(2), §1302; Report November 9,
2001, effective February 15, 2002]

Rule 2.52 Applicability of indictable offense rules.
Procedures not provided for herein shall be governed by
the provisions of the rules or statutes governing indict-
able offenses which are by their nature applicable to mis-
demeanor prosecutions. [66GA, ch 1245(2), §1302;
67GA, ch 153, §81; Report November 9, 2001, effective
February 15, 2002]

Rule 2.53 To whom tried. Judicial magistrates and dis-
trict associate judges may hear, try and determine simple
misdemeanors. District judges may transfer any simple
misdemeanors pending before them to the nearest judi-
cial magistrate or district associate judge. [66GA, ch
1245(2), §1302;67GA, ch 153, §82; Report November9,
2001, effective February 15, 2002]

Rule 2.54 The charge. Prosecutions for simple misde-
meanors must be commenced by filing a subscribed and
sworn to complaint with a magistrate or district court
clerk or the clerk’s deputy. [66GA, ch 1245(2), §1302;
Report November 9, 2001, effective February 15, 2002]

Rule 2.55 Contents of the complaint. The complaint
shall contain:

2.55(1) The name of the county and of the court where
the complaint is filed.

2.55(2) The names of the parties, if the defendants be
known, and if not, then such names as may be giventhem
by the complainant.

2.55(3) A concise statement of the act or acts consti-
tuting the offense, including the time and place of its
commission as near as may be, and identifying by num-
ber the provision of law alleged to be violated.

2.55(4) The provisions of rule 2.6(5) shall be applica-
ble to the prosecution before a magistrate of cases within
the magistrate’sjurisdiction. [66GA, ch1245(2),§1302;
67GA, ch 153, §83; Report November 9, 2001, effective
February 15, 2002]

Rule 2.56 Filing of complaint. The magistrate or dis-
trict court clerk or the clerk’s deputy must file the com-
plaint and mark thereon the time of filing the same.
[66GA, ch 1245(2), §1302; Report November 9, 2001,
effective February 15, 2002]

Rule2.57 Arrest warrant. Immediately upon filing the
complaint, the magistrate or district court clerk or the
clerk’s deputy may issue an arrest warrant or may issue a
citation instead of an arrest warrant and deliver it to a
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peace officer. [66GA, ch 1245(2), §1302; Report No-
vember 9, 2001, effective February 15, 2002]

Rule 2.58 Arrest. The officer who receives the warrant
shall arrest the defendant and bring the defendant before
the magistrate without unnecessary delay or serve the
citation in the manner provided in Iowa Code chapter
804. [66GA, ch 1245(2), §1302; 67GA, ch 153, §84; Re-
port November 9, 2001, effective February 15, 2002]

Rule 2.59 Prosecution of corporations. In prosecu-
tions against corporations the corporation may be pro-
ceeded against by summons as set forth in Iowa Code
chapter 807. [66GA, ch 1245(2), §1302; Report Novem-
ber 9, 2001, effective February 15, 2002]

Rule 2.60 Appearance of defendant. Upon initial ap-
pearance, the charge against the defendant must be dis-
tinctly read to the defendant, and a copy given to the
defendant, and the defendant shall be asked whether the
defendantischargedunder the defendant’s correctname.
If the defendant objects to being wrongly named in the
complaint, the defendant must give the correct name, and
if the defendant refuses to do so, or does not object to be-
ing wrongly named, the magistrate shall make an entry
thereof in the docket, and the defendant is thereafter pre-
cluded from making any such objection. [66GA, ch
1245(2), §1302; Report November 9, 2001, effective
February 15, 2002]

Rule 2.61 Rights of defendant.

2.61(1) The court shall inform the defendant:

a. Of the defendant’s right to counsel.

b. Of the circumstances under which the defendant
might secure pretrial release, and of the defendant’s right
to review any conditions imposed on the defendant’s re-
lease.

c. Thatthe defendantis notrequired to make a state-
mentandthatif the defendant does, it may be used against
the defendant.

2.61(2) In cases where the defendant faces the possi-
bility of imprisonment, the court shall appoint counsel
for an indigent defendant in accordance with procedures
established under rule 2.2(3). The magistrate shall allow
the defendant reasonable time and opportunity to consult
with counsel, in the event the defendant expresses a de-
sire to do so. [66GA, ch 1245(2), §1302; 67GA, ch 153,
§85; Report November 9, 2001, effective February 15,
2002]

Rule 2.62 Bail. Admission to bail shall be as provided
forinlowa Code chapter 811. Upon proper application, a
district court judge or district associate judge is autho-
rized to review and amend the conditions of bail pre-
viously imposed. There shall be no more than one review
except upon changed conditions. [66GA, ch 1245(2),
§1302; Report December 28, 1989, effective April 2,
1990; November 9, 2001, effective February 15, 2002]
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Rule 2.63 Plea. The defendant shall be required to enter
a plea to the complaint, and permissible pleas include
those allowed when the defendant is indicted, as set forth
inrule 2.8. [66GA, ch 1245(2), §1302; Report November
9, 2001, effective February 15, 2002]

Rule 2.64 Trial date. Upon a plea other than guilty the
magistrate shall set a trial date which shall be at least 15
daysafter the pleais entered. The magistrate shall notify
the prosecuting attorney of the trial date and shall advise
the defendant that the trial will be without a jury unless
demand for jury trial is made no later than ten days fol-
lowing the plea of not guilty. Failure to make a jury de-
mand in the manner prescribed herein constitutes a
waiver of jury. If demand is made, the action shall be
tried by a jury of six members. Upon the request of the
defendant, the magistrate may setthe date of trialatatime
less than 15 days after a plea other than guilty is entered.
The magistrate shall notify the defendant that a request
for earlier trial date shall constitute a waiver of jury.
[66GA, ch 1245(2), §1302; Report December 28, 1989,
effective April 2, 1990; November 9, 2001, effective
February 15, 2002]

Rule 2.65 Change of venue. A change of venue may be
applied for and accomplished in either of the manners
prescribed in rule 2.11(10). [66GA, ch 1245(2), §1302;
82 Acts, ch 1021, §6, effective July 1, 1983; Report No-
vember 9, 2001, effective February 15, 2002]

See also rule 22.9

Rule 2.66 Bailiff obtained. If trial by jury is demanded
and a court attendant employed under lowa Code section
602.6601 is not available to assist the magistrate, the
magistrate shall notify the sheriff who shall furnish a bai-
liff at that time and place to act as officer of the court.
[66GA, ch 1245(2), §1302; 1983 Iowa Acts, ch 186,
§10148; Report November 9, 2001, effective February
15, 2002]

Rule 2.67 Selection of jury; trial.

2.67(1) Selection of panel. 1If a trial by jury is de-
manded, the magistrate shall notify the clerk of the dis-
trict court of the time and place of trial. The clerk shall
thereupon select by lot 14 names from the district court
jury panel. The clerk shall notify these jurors of the time
and place for trial.

2.67(2) Challenges. Except where inconsistent with
this rule, rule 2.18 shall apply, but no challenge to the
panel is allowed.

2.67(3) Completion of panel. If for any reason the
panel as chosen by the clerk becomes insufficient to ob-
tain a jury, the magistrate may direct the officer of the
court to summon any bystander or others who may be
competent, and against whom no sufficient cause of chal-
lenge appears, to act as jurors.
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2.67(4) Strikes. If, after all challenges and strikes as
noted inrule 2.18 have been exercised, the remaining ju-
rors number more thansix, the parties, commencing with
the defendant, shall continue to strike jurorsin orderuntil
the panel is reduced to six jurors.

2.67(5) Alternate jurors. No alternate jurors shall be
chosen.

2.67(6) Jury of six. Whenssix jurors appear and are ac-
cepted, they shall constitute the jury.

2.67(7) Oath of jurors. The magistrate must there-
upon administer to them the following oath or affirma-
tion: “You do swear (or, you do solemnly affirm, as the
case may be) that you will well and truly try the issue be-
tween the state of lowa and the defendant, and a true ver-
dict give according to the law and evidence.”

2.67(8) Trial. The court shall conduct the trial in the
manner of indictable cases in accordance with rule 2.19.

2.67(9) Record. The proceedings upon trial shall not
be reported, unless a party provides a reporter at such
party’sexpense. The magistrate may cause the proceed-
ings upon trial to be reported electronically. If the pro-
ceedings are being electronically recorded both parties
shall be notified in advance of that recording. If the de-
fendant is indigent and requests that the proceedings
upon trial be reported, the judicial magistrate shall cause
them to be reported by a reporter, or electronically, at
publicexpense. If the proceedings are not reported elec-
tronically, the judicial magistrate shall make minutes of
the testimony of each witness and append the exhibits or
copies thereof. If the proceedings have been reported
electronically the recording shall be retained under the
jurisdiction of the magistrate and upon request shall be
transcribed only by a person designated by the court un-
der the supervision of the magistrate. The transcription
shall be provided anyone requesting it upon payment of
actual cost of transcription or to an indigent defendant as
herein above provided. [66GA, ch 1245(2), §1302;
67GA, ch 153, §86; 1987 Iowa Acts, ch 25, §1; Report
November 9, 2001, effective February 15, 2002]

Rule 2.68 Judgment. When the defendant is acquitted,
the defendant must be immediately discharged. When
the defendant pleads guilty orisconvicted, themagistrate
may renderjudgmentthereon asthe case may require, be-
ing governed by the rules prescribed for the trial of indict-
able offenses, as far as the same are applicable.

If the judgment and costs are not fully and immediate-
ly satisfied, the magistrate shall indicate on the judgment
the portion unsatisfied and shall promptly certify a copy
ofthe judgmenttothe clerk of the district court. The clerk
shall index and file the judgment, whereupon it is a judg-
ment of the district court. [66GA, ch 1245(2), §1302;
1983 Iowa Acts, ch 186, §10149; Report November 9,
2001, effective February 15, 2002]
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Rule 2.69 Costs taxed to prosecuting witness. If the
prosecuting witness fails without good cause to appear or
give evidence on the trial, and defendant is discharged on
accountof suchfailure, the magistrate may, in the magis-
trate’s discretion, tax the costs of the proceeding against
such prosecuting witness and render judgment therefor;
andif defendantis acquitted, the magistrate shall, if satis-
fied that the prosecution is malicious or without probable
cause, so tax the costs and render judgment therefor.
[66GA, ch 1245(2), §1302; Report November 9, 2001,
effective February 15, 2002]

Rule 2.70 Suppression of evidence and disposition of
seized property. Motions to suppress evidence shall
proceed in the manner provided for the trial of indictable
offenses, and any property seized dealt with in the man-
ner provided in indictable offenses. [66GA, ch 1245(2),
§1302; Report November 9, 2001, effective February 15,
2002]

See also rule 2.12

Rule 2.71 Joint trials. Two or more complaints against
one defendant may be tried jointly. Two or more defen-
dants who are alleged to have participated in the same
transaction or occurrence or series of transactions or oc-
currences from which the offense or offenses charged
arose may be tried jointly whether the defendants are
charged in one or more complaints. Jointly tried com-
plaints or defendants shall be adjudged separately. Com-
plaints or defendants shall not be jointly tried as to a party
if the court finds, in its discretion, that prejudice would
result to the party. [66GA, ch 1245(2), §1302; amend-
ment 1982; Report November 9, 2001, effective Febru-
ary 15, 2002]

Rule 2.72 Forfeiture of collateral in lieu of appear(]
ance. In a specified simple misdemeanor other than one
charged upon a uniform citation and complaint a court
may accept a forfeiture of collateral security inlieu of ap-
pearance, as a proper disposition of a case. Each judicial
district, by action of a majority of the district judges, may
determine the misdemeanors subject to such disposition
and promulgate by rule a list of same and disseminate to
allmagistratesin the district. A copy of suchrule shallbe
transmitted to the clerk of the supreme court. Priortoter-
mination of the case by forfeiture under this rule, the de-
fendant must execute a written request for same. Unless
vacated upon application within 30 days of the forfeiture,
such forfeiture shall constitute a conviction in satisfac-
tion.

Inthe eventasimple misdemeanorischarged uponthe
uniform citation and complaint defined in Iowa Code
section 805.6, and the defendant either has submitted un-
secured appearance bond as provided in that section or
has submitted bail as provided in Iowa Code section
805.9, subsection 3, the court or the clerk of the district
court may enter a conviction pursuant to the defendant’s
written appearance and may enter a judgment of forfei-
ture of the collateral in satisfaction of the judgment and
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sentence; provided that if the defendant submitted unse-
cured appearance bond orif bailremainsuncollected, ex-
ecution may issue upon the judgment of the court at any
time after entry of the judgment. [66GA, ch 1245(2),
§1302; 67GA, ch 147, §54; Report November 9, 2001,
effective February 15, 2002]

Rule 2.73 Appeals.

2.73(1) Notice of appeal. Anappeal may be taken by
the plaintiff only upon a finding of invalidity of an ordi-
nance or statute. In all other cases, an appeal may only be
taken by the defendant and only upon a judgment of con-
viction. Execution of the judgment shall be stayed upon
filing with the clerk of the district court an appeal bond
with surety approved by the clerk, in the sum specified in
the judgment. A party takes an appeal by giving notice
orally to the magistrate at the time judgment is rendered
that the party appeals or by filing with the clerk of the dis-
trict court not later than ten days after judgment is ren-
dered a written notice of appeal. When an oral notice of
an appeal is given to the magistrate, the magistrate must
make an entry on the docket of the giving of such notice.
Payment of fine or service of a sentence of imprisonment
does not waive the right to appeal, nor render the appeal
moot.

2.73(2) Record. When an appeal is taken, the magis-
trate shall promptly forward to the appropriate district
court clerk a copy of the magistrate’s docket entries, to-
gether with copies of the complaint, warrant, motions,
pleadings, the magistrate’s minutes of the witnesses’ tes-
timony, the exhibits or the originals thereof, and the other
papersin the case. Within ten days after an appeal is tak-
en, unless extended by order of a district judge or district
associate judge, any party may file with the clerk, as a
partoftherecord, a transcript of the official report, ifany,
and, in the event the report was made electronically, the
tape or other medium onwhich the proceedings were pre-
served.

2.73(3) Procedure if appeal from magistrate. If the
original action was tried by a district judge, district asso-
ciate judge, or judicial magistrate, the appellant shall file
and serve, within 14 days after taking the appeal, a brief
in support of the appeal. The brief shall include state-
ments of the specific issues presented for review and the
precisereliefrequested. The appellee mayfile andserve,
within ten days after service of the appellant’s brief, a re-
spondingbrief. Either party may request, at the end ofthe
party’s brief, permission to be heard in oral argument.
Within 30 days after the filing, or expiration of time for
filing, of the appellee’s brief, the appeal shall be sub-
mitted to the court on the record and any briefs without
oral argument, unless otherwise ordered by the court or
itsdesignee. Ifthe court, on itsown motion or motion ofa
party, finds the record to be inadequate, it may order the
presentation of further evidence. If the original action
was tried by a district judge, the appeal shall be decided
by a different district judge. If the original action was
tried by a district associate judge, the appeal shall be de-
cided by a district judge or a different district associate
judge. Ifthe original action was tried by a judicial magis-
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trate, the appeal shall be decided by a district judge or dis-
trict associate judge. Findings of fact in the original
action shall be binding on the judge deciding the appeal if
they are supported by substantial evidence. The judge
deciding the appeal may affirm, or reverse and enter
judgment as if the case were being originally tried, or en-
ter any judgment which is just under the circumstances.

2.73(4) Bail.

a. Admission to bail. Admission to bail shall be as
provided in Iowa Code chapter 811. Execution of the
judgment shall not be stayed unless the defendant is ad-
mitted to bail.

b. Officersauthorized to take bail. Bail may be tak-
enby the magistrate whorenderedthe judgmentor by any
magistrate of that county. The magistrate taking bail
shall remit it to the clerk of the district court who shall
give receipt therefor.

2.73(5) Counsel. In appropriate cases, the magistrate
shall appoint counsel on appeal.

2.73(6) Review by supreme court. After the decision
on appeal the defendant may apply for discretionary re-
view pursuant to lowa Code section 814.6(2)(d), and the
plaintiff may apply for discretionary review pursuant to
Iowa Code section 814.5(2)(d). Procedure ondiscretion-
ary review shall be as prescribed in Iowa Rs.
App. P.6.201-6.203. [66GA, ch 1245(2), §1302; 67GA,
ch 153, §87, 88; amendment 1979; 68GA, ch 1022, §22,
effectiveJanuary 1,1981; amendment 1982; Report May
7, 1986, effective July 15, 1986; 1987 Iowa Acts, ch 25,
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§2, 3; Report June 29, 2001, effective September 10,
2001; November 9, 2001, effective February 15, 2002]

Rule 2.74 New trial. The magistrate, on motion of a de-
fendant, may grant a new trial pursuant to the grounds set
forth in rule 2.24, except that a motion for a new trial
based on newly discovered evidence must be made with-
in six months after the final judgment. A motion for a
new trialbased onany other grounds shall be made within
seven days after a finding of guilty or within such further
time as the court may fix during the seven-day period.
[66GA, ch 1245(2), §1302; 67GA, ch 153, §89; Report
November 9, 2001, effective February 15, 2002]

Rule 2.75 Correction or reduction of sentence. The
magistrate may correctanillegal sentence atany timeand
may correct a sentence imposed in an illegal manner
within the time provided herein for the reduction of sen-
tence. The magistrate may reduce a sentence within ten
daysafter the sentence isimposed or within ten days after
the receiptby the magistrate of a mandate issued upon af-
firmance of the judgment or dismissal of the appeal, or
within ten daysafter entry of any order or judgment of the
appellate court denying review of, or having the effect of
upholding, ajudgment of conviction. The court may also
reduce a sentence upon revocation of probation as pro-
vided by law. [66GA, ch 1245(2), §1302; 67GA, ch 153,
§90; Report November 9, 2001, effective February 15,
2002]
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Rule 2.76 Forms
Rule 2.76 [] Form 1: Complaint.

State of Iowa Before (Judge, Magistrate)
County of
Criminal Case No.
State of lowa

Vs.
A B , Defendant.

The defendant is accused of the crime of (here name the offense and Code or ordinance section), in that the defendant
on the day of ,20 __ ,atthe
(here locate the city, or township where the offense occurred), in County, did (state the acts or
omissions constituting the offense).

/s/

[66GA, ch 1245(2), §1302; 67GA, ch 153, §102; Report November 9, 2001, effective February 15, 2002]
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Rule 2.76 [] Form 2: Consent to Forfeiture of Collateral as Disposition of Misdemeanor.

State of Iowa
County of
Criminal Case No.

I, the undersigned, agree to have the amount of § forfeited as a fine and my case terminated. I1do
this with the following understanding:

1. Ihave been charged with the offense of (here name the offense and Code or ordinance
section).

2. Tunderstand my rights, including my right to trial before the court on such charge, and voluntarily waive same,
understanding that forfeiture of the aforesaid amount terminates my right to a trial and constitutes a conviction of the
offense charged.

(Signature of defendant)
[66GA, ch 1245(2), §1302; 67GA, ch 153, §103; Report November 9, 2001, effective February 15, 2002]
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Rule 2.76 [] Form 3: Notice of Appeal to a District Court Judge From a Judgment or Order.

State of Iowa
County of
Criminal Case No.
State of Iowa

vs. Notice of Appeal
C D , Defendant.

Notice is hereby given that C D , defendant above named, hereby appealsto a
district court judge for County (from the final judgment) (from the order) entered in this
action on the day of , 20

/sl
(Address)
Attorney for C D

[66GA, ch 1245(2), §1302; 67GA, ch 153, §104;

Report November 9, 2001, effective February 15, 2002]



February 2002 CRIMINAL PROCEDURE Ch 2, p.57

Rule 2.76 [] Form 4: Bail Bond on Appeal to District Court.

State of Iowa
County of
Criminal Case No.

A B having been convicted before C D a magistrate
of said county, of the crime of (here designate it generally as in the information), by a judgment rendered on the
day of , AD. , and having appealed from said judgment to a
district court judge of said county:

We, A B ,and E F , hereby undertake that the said
A B will appear in the district court of said county on the day of

(month), 20 (year), (which date shall be not more than 20 days after perfection of the under-
taking), and submit to the judgment of said court, and not depart without leave of the same, or that we (or L, as the case
may be) will pay to the state of Iowa the sum of dollars (the amount of bail fixed).

A B

E F

Accepted by me, at , in the township of , this day of
, AD.

C D
Judicial Magistrate

[66GA, ch 1245(2), §1302; 67GA, ch 153, §105; Report November 9, 2001, effective February 15, 2002]
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CHAPTER 3
STANDARD FORMS OF PLEADINGS FOR SMALL CLAIMS ACTIONS

[Pursuant to Iowa Code section 631.15]

Form 3.1: Original Notice [] Action for Money Judgment.

IN THE DISTRICT COURT OF IOWA

IN AND FOR COUNTY, IOWA
Plaintiff(s)
(Name)
(Address)
(Name)
(Address) ORIGINAL NOTICE
vs. (Action for money judgment)
Defendant(s) Small Claim No.
Date Filed
(Name)
(Address)
(Name)
(Address)

TO THE ABOVE-NAMED DEFENDANT(S):

YOU ARE HEREBY NOTIFIED that the plaintiff(s) demand(s) from you the amount of $ based on
(state briefly the basis for the demand).

UNLESS YOUAPPEAR by completing andfiling the attached appearance and answer form with the clerk of the court
at (exact address) in (city), Iowa

(zip code), within 20 days after service of this original notice upon you, judgment shall be rendered against

you upon plaintiff’s claim together with interest and court costs.

IF YOU DENY THE CLAIM AND APPEAR by filing the attached appearance and answer within 20 days after ser-
vice of this original notice upon you, you will then receive notification from the clerk’s office of the place and time as-
signed for hearing.

Plaintiff(s)

Judgment Entry:

[Court Order December 11, 1975, received for publication February 28, 1984; June 29, 1984; Letter May 12, 1987
(obsolete reference to “town” stricken); November 9, 2001, effective February 15, 2002]
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Form 3.2: Original Notice [] Action for Forcible Entry and Detainer.

IN THE DISTRICT COURT OF IOWA

IN AND FOR COUNTY, IOWA
Plaintiff(s)
(Name)
(Address)
(Name)
(Address) ORIGINAL NOTICE
VS. (Action for forcible entry and detainer)
Defendant(s) Small Claim No.
Date Filed
(Name)
(Address)
(Name)
(Address)

TO THE ABOVE-NAMED DEFENDANT(S):

YOU ARE HEREBY NOTIFIED that the above-named plaintiff(s) demand(s) from you possession of
(state ex-

act address of real property) for the reason that

(state basis of demand).

UNLESS YOU APPEAR before the court to contest this matter at
(exact address of court) in (city), Iowa, at o’clock ___ .m. on the
day of , 20 ___,judgmentshall be rendered against you for possession of the property and
for court costs.

Plaintiff(s)

Judgment Entry:

[Court Order December 11, 1975, received for publication February 28, 1984; Letter May 12, 1987 (obsolete reference
to “town” stricken); November 9, 2001, effective February 15, 2002]
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Form 3.3: Original Notice [] Action for Forcible Entry and Detainer and Money Judgment.

IN THE DISTRICT COURT OF IOWA
IN AND FOR COUNTY, IOWA
(Small Claims Division)

Plaintiff(s)
(Name)
(Address)
(Name)
(Address) ORIGINAL NOTICE

Vs (Action for forcible entry and

’ detainer and money judgment)
Defendant(s) Small Claim No.
Date Filed

(Name)
(Address)
(Name)
(Address)

TO THE ABOVE-NAMED DEFENDANT(S):
Count I

YOU ARE HEREBY NOTIFIED that the above-named plaintiff(s) demand(s) from you possession of
(state exact address of real property) for the reason that

(state basis of demand).

Count II
YOU ARE HEREBY NOTIFIED that the plaintiff(s) demand(s) from you the amount of $ based on

(state briefly the basis for the demand).
UNLESS YOU APPEAR before the court to contest this matter at
(exact address of the court) in (city), Iowa, at o’clock .m. on the
day of , 20 , judgment shall be rendered against you for posses-
sion of the property and for a money judgment together with interest and court costs.

Plaintiff(s) or Plaintiff(s)’ Attorney

Address

If you require the assistance of auxiliary aids or services to participate in court because of a disability, immediately call
your district ADA coordinator at 515-286-3394. (If you are hearing impaired, call Relay Iowa TTY at
1-800-735-2942.)

Judgment Entry:




Ch3,p4 SMALL CLAIMS FORMS February 2002

[Court Order May 6, 1998; November 9, 2001, effective February 15, 2002]
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Form 3.4: Appearance and Answer of Defendant.

IN THE DISTRICT COURT OF IOWA

IN AND FOR COUNTY, IOWA
Plaintiff(s)
(Name)
(Address)
(Name)
(Address) APPEARANCE AND ANSWER
vs. OF DEFENDANT
Defendant(s) Small Claim No.
Date Filed
(Name)
(Address)
(Name)
(Address)

I HEREBY enter my appearance and deny the claim of plaintiff(s).

Defendant

[Court Order December 11, 1975, received for publication February 28, 1984; November 9, 2001, effective February
15, 2002]
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Form 3.5: Counterclaim.

SMALL CLAIMS FORMS

IN THE DISTRICT COURT OF IOWA

IN AND FOR

COUNTY, IOWA

February 2002

Plaintiff(s)

(Name)

(Address)

(Name)

(Address)
Vs.
Defendant(s)

COUNTERCLAIM
Small Claim No.

Date Filed

(Name)

(Address)

(Name)

(Address)

TO:

, PLAINTIFF(S)

YOU ARE HEREBY NOTIFIED that

counterclaimant(s), demand(s) from you the amount of $

(state briefly the basis for the demand).

based on

, defendant(s), as

Defendant(s) — Counterclaimant(s)

[Court Order December 11, 1975, received for publication February 28, 1984; November 9, 2001, effective February

15, 2002]



February 2002

Form 3.6: Cross(]claim Against Coparty.

SMALL CLAIMS FORMS

IN THE DISTRICT COURT OF IOWA

IN AND FOR COUNTY, IOWA
Plaintiff(s)
(Name)
(Address)
(Name)
(Address) CROSS[]CLAIM AGAINST
vs. COPARTY
Defendant(s) Small Claim No.
Date Filed
(Name)
(Address)
(Name)
(Address)
I (We), , as cross-claimant(s), hereby demand from

(state name(s) of party(ies) against whom the demand is made) the amount of $
(state briefly the basis for the demand).

based on

[Court Order December 11, 1975, received for publication February 28, 1984; November 9, 2001, effective February

15, 2002]

Cross-claimant(s)
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Form 3.7: Original Notice [] Cross[petition Against Third Party.

IN THE DISTRICT COURT OF IOWA

IN AND FOR COUNTY, IOWA
Plaintiff(s)
(Name)
(Address)
(Name)
(Address) ORIGINAL NOTICE
vs. (Cross[Jpetition against third party)
Defendant(s) Small Claim No.
Date Filed

(Name)
(Address)
(Name)
(Address)
Third Party Defendant(s)
(Name)
(Address)
(Name)
(Address)
TO: , THIRD PARTY DEFENDANT(S):

YOU ARE HEREBY NOTIFIED that, , as cross-petitioner(s), demand(s) from you
the amount of $ based on (state briefly the basis for the demand).

UNLESS YOUAPPEAR by completing andfiling the attached appearance and answer form with the clerk of the court
at (exact address) in (city), Iowa (zip code), within

20 days after service of this original notice upon you, judgment shall be rendered against you upon cross-petitioner’s
claim together with interest and court costs.

IF YOU DENY THE CLAIM AND APPEAR by filing the attached appearance and answer within 20 days after ser-
vice of this original notice upon you, you will then receive notification from the clerk’s office of the place and time as-
signed for hearing.

Cross-petitioner(s)
Judgment Entry:
[Court Order December 11, 1975, received for publication February 28, 1984; June 29, 1984; Letter May 12, 1987
(obsolete reference to “town” stricken); November 9, 2001, effective February 15, 2002]
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Form 3.8: Appearance and Answer of Third Party Defendant.

IN THE DISTRICT COURT OF IOWA
IN AND FOR COUNTY, IOWA

Plaintiff(s)

(Name)

(Address)

(Name)

(Address) APPEARANCE AND ANSWER
Vs. OF THIRD PARTY DEFENDANT

Defendant(s) Small Claim No.

Date Filed

(Name)

(Address)

(Name)

(Address)

Third Party Defendant(s)

(Name)

(Address)

(Name)

(Address)

I HEREBY enter my appearance and deny the claim of
cross-petitioner(s).

Third Party Defendant

[Court Order December 11, 1975, received for publication February 28, 1984; November 9, 2001, effective February
15, 2002]
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Form 3.9: Petition of Intervention.

IN THE DISTRICT COURT OF IOWA
IN AND FOR COUNTY, IOWA

Plaintiff(s)

(Name)

(Address)

(Name)

(Address)

Vs. PETITION OF INTERVENTION
Defendant(s) Small Claim No.
Date Filed

(Name)

(Address)

(Name)

(Address)

Intervenor(s)

(Name)

(Address)

(Name)

(Address)

TO THE ABOVE-NAMED PLAINTIFF(S) AND DEFENDANT(S):

I (We), , being interested in the subject matter of this litigation now
intervene (either “adversely to both parties” or “allied with plaintiff” or “allied
with defendant”) and demand the amount of $ from (state name(s) of party(ies)
against whom the demand is made) based on (state briefly the basis for the demand).

Intervenor(s)

[Court Order December 11, 1975, received for publication February 28, 1984; November 9, 2001, effective February
15, 2002]
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Form 3.10: Original Notice [] Action of Replevin.

IN THE DISTRICT COURT OF IOWA
IN AND FOR COUNTY, IOWA
(Small Claims Division)

Plaintiff(s)

(Name)

(Address)

(Name)

(Address) ORIGINAL NOTICE
VS. (Action of Replevin)

Defendant(s) Small Claim No.

Date Filed

(Name)

(Address)

(Name)

(Address)

TO THE ABOVE-NAMED DEFENDANT(S):
YOU ARE HEREBY NOTIFIED that the above-named plaintiff(s) demand(s) possession of property described as:

(insert description)

(1) The actual value of the property is $ (Ifmore thanone itemisinvolved, separate valuesmust
be stated for each item.) (May not exceed $5,000 in total value.)
(2) Plaintiff(s) is (are) entitled to immediate possession because (check one):
[] Plaintiff(s) own(s) the property;
[] Plaintiff(s)has(have)asecurity agreement for the property (copy attached) providing that plaintiff(s) is (are)
entitled to seize possession on default, and that default(s) as follows has (have) occurred;
[] (State other grounds).
(3) [ (a) That the property is not in the possession of the defendant(s) under court order or judgment; or

[] (b) Thatproperty wastaken by the defendant(s) under a court order or judgment but is improperly held, being
exempt from such seizure because: (state basis for exemption).
(4) Thattothebestbeliefof the plaintiff(s) the property is being held by the defendant(s) because: (state facts consti-
tuting the defendant’s(s”) alleged reason for detaining the property).
(5) That the plaintiff(s) is (are) entitled to damages for such retention in the amount of § ,based
on: (state grounds of alleged damage).

UNLESS YOUAPPEAR by completing andfiling the attached appearance and answer form with the clerk of the court
at (exact address) in (city), Iowa (zip code), within 20 days
after service of this original notice upon you, judgment shall be rendered against you upon plaintiff’s(s’) claim together
with interest and court costs.
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Original Notice — Action of Replevin (cont’d)

IF YOU DENY THE CLAIM AND APPEAR by filing the attached appearance and answer within 20 days after ser-

vice of this original notice upon you, you will then receive notification from the clerk’s office of the place and time as-
signed for hearing.

Plaintiff(s)

STATE OF IOWA }
ss

COUNTY OF

I (We), , do hereby swear or affirm that the above and
foregoing statements are true and correct as I (we) verily believe.

(Signature(s) of affiant(s))

Subscribed and sworn to before me by ,on this
day of , 20

Notary Public

[Report March 10, 1987, effective July 1, 1987; Court Order November 25, 1998; November 9, 2001, effective Febru-
ary 15, 2002; June 14, 2002, effective July 1, 2002]
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Form 3.11: Original Notice [] Foreign Corporation or Nonresident Defendant.

IN THE DISTRICT COURT OF IOWA
IN AND FOR COUNTY, IOWA
(Small Claims Division)

Plaintiff(s)

(Name)

(Address)

(Name)

(Address) ORIGINAL NOTICE

vs. (Foreign Corporation or Nonresident Defendant)
Defendant(s) Small Claim No.
Date Filed

(Name)

(Address)

(Name)

(Address)

TO THE ABOVE-NAMED DEFENDANT(S):

YOU ARE HEREBY NOTIFIED that the plaintiff(s) demand(s) from you the amount of $ based
on (state briefly the basis for the demand).

UNLESS YOUAPPEAR by completing andfiling the attached appearance and answer form with the clerk of the court
at (exact address) in (city), Iowa

(zip code), within 60 days after the filing of this original notice with the secretary of state of the State of Iowa,

judgment shall be rendered against you upon plaintiff’s(s”) claim together with interest and court costs.

IF YOU DENY THE CLAIM AND APPEAR by filing the attached appearance and answer within 60 days after the
filing of this original notice with the secretary of state of the State of Iowa, you will then receive notification from the
clerk’s office of the place and time assigned for hearing.

Plaintiff(s)

Judgment Entry:

[Report September 29, 1987, effective December 1, 1987; November 9, 2001, effective February 15, 2002]
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Form 3.12: Original Notice [] Nonresident Motor Vehicle Owner or Operator.

IN THE DISTRICT COURT OF IOWA
IN AND FOR COUNTY, IOWA
(Small Claims Division)

Plaintiff(s)

(Name)

(Address)

(Name)

(Address) ORIGINAL NOTICE

vs. (Nonresident Motor Vehicle Owner or Operator)
Defendant(s) Small Claim No.
Date Filed

(Name)

(Address)

(Name)

(Address)

TO THE ABOVE-NAMED DEFENDANT(S):

YOU ARE HEREBY NOTIFIED that the plaintiff(s) demand(s) from you the amount of $ based
on (state briefly the basis for the demand).
UNLESS YOUAPPEAR by completing andfiling the attached appearance and answer form with the clerk of the court
at (exact address) in (city), Iowa
(zip code), within 60 days after the filing of this original notice with the director of transportation of the State
of Iowa, judgment shall be rendered against you upon plaintiff’s(s”) claim together with interest and court costs.
IF YOU DENY THE CLAIM AND APPEAR by filing the attached appearance and answer within 60 days after the
filing of this original notice with the director of transportation of the State of lowa, youwill thenreceive notification from
the clerk’s office of the place and time assigned for hearing.

Plaintiff(s)

Judgment Entry:

[Report September 29, 1987, effective December 1, 1987; November 9, 2001, effective February 15, 2002]
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CHAPTER 4
CIVIL AND CRIMINAL STANDARD FORMS FOR DOMESTIC ABUSE,
STALKING, HARASSMENT AND SEXUAL ABUSE ORDERS

Form 4.1: Temporary Protective Order (Section 236.3 Petition).

IN THE IOWA DISTRICT COURT FOR

COUNTY
R Case No.
Plaintiff (PROTECTED PARTY),
VS. TEMPORARY PROTECTIVE ORDER
(Section 236.3 Petition)
Defendant. Date:

The court has considered the Petition for Relief from Domestic Abuse and finds that a temporary protective order
under Iowa Code section 236.4(2) is necessary to protect the protected party named above.

Therefore, the court ORDERS as follows:

1. Defendant shall not threaten, assault, stalk, molest, attack, harass, or otherwise abuse the protected party.

2. Defendant shall stay away from the protected party and shall not be in that party’s presence except in a court-
room during court hearings.

3. Defendant shall not communicate with the protected party in person, by telephone, in writing, through third
persons, or otherwise. This restriction shall not prohibit communication through legal counsel.
The protected party shall have exclusive possession of the residence located at
Defendant shall not go to, enter, occupy or remain in that residence or any other residence in which the protected party
is staying, under any circumstance. Sheriff shall take custody of defendant’s keys to the residence upon service of this
order. Sheriff will turn residence keys over to the protected party.

4. Defendant may enter the residence once in the company of a peace officer to retrieve defendant’s clothing
and work-related items.
[ 15. Ifchecked, protected party shall have the right to exclusive use and possession of the
vehicle until further order of the court, and the sheriff shall take custody of defendant’s keys to the vehicle upon ser-
vice of this order. Sheriff will turn vehicle keys over to the protected party.

6. The protected party is granted temporary custody of these children (list names and ages):

If the children are not presently in the care of protected party, the children shall be returned to the protected party’s
custody at the following time and in the following manner:

Unless modified by order filed in this proceeding or in a juvenile court proceeding affecting the same children, this
temporary order shall prevail over any other existing custody order. The issue of visitation will be addressed at the
hearing mentioned below. Until such time, defendant shall not contact these children and shall not contact the pro-
tected party about visitation.

7. ADEFENDANT WHO VIOLATES THIS ORDER FACES IMMEDIATE ARREST. Violation may
occur even if the protected party consents to conduct that is prohibited by this order. Only the court can relieve defen-
dant from the restrictions contained in this order.

8. A hearing will be held on , 20 , at o’clock ___.m. at the
County Courthouse, Room ,in , Iowa, to decide ifa
permanent protective order should be entered. Failure of the defendant to appear may result in a permanent protective
order being entered against the defendant. Failure of the protected party to appear may result in the case being dis-
missed. Each party has the right to be represented by an attorney at this hearing. The parties shall bring copies of any
existing child custody orders to the hearing.

9. This order is effective upon service on defendant. It shall remain in effect until modified, terminated or
superseded by a later written order, or until the dismissal of the case, but in no event for more than one year.
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Temporary Protective Order (Section 236.3 Petition) (cont’d)

10. The court finds, pursuant to Iowa Code section 236.10, that to protect the safety or privacy of the protected
party and/or the protected party’s children, the clerk of court shall, until further order of the court (check any that ap-
ply)

[ ] seal the entire file from public access, other than court orders and child support payment records.
[ ] seal the following portion(s) of the file from public access:

[ ] redact protected party’s actual address and location information prior to public dissemination of court orders,
child support payment records, and other records available at the clerk’s office or through the Iowa Court Information
System (ICIS).

Whether or not any boxes are checked above, the indices available at the clerk’s office or through the Iowa Court
Information System (ICIS) shall remain open.

11. This order is enforceable in all fifty states, U.S. territories, tribal lands and the District of Columbia. 18

U.S.C. § 2265. Enforcing jurisdictions may contact the court at the following telephone number: ( )
JUDGE, JUDICIAL DISTRICT
[ ] The County Sheriff shall serve defendant with a copy of the petition/motion and this order, without the

prepayment of fees, at least two days before the hearing.

[ ] The clerk of court shall provide copies of this order to the parties and law enforcement agencies, pursuant to Iowa Code
section 236.5(5).

NOTICE: If you have a disability and need assistance to participate in court proceedings, please call the ADA Coordinator at
( ) . If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942.
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[Court Order February 18, 1997, effective March 21, 1997; January 11, 2001, effective February 15, 2001; November
9, 2001, effective February 15, 2002; July 11, 2002]
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Form 4.2: Protective Order Following Adjudication of Domestic Abuse (Section 236.3 Petition).

IN THE IOWA DISTRICT COURT FOR

COUNTY
, Case No.
Plaintiff (PROTECTED PARTY),
PROTECTIVE ORDER
vs FOLLOWING ADJUDICATION
’ OF DOMESTIC ABUSE
(Section 236.3 Petition)
Defendant. Date:
On the day of , 20 , a hearing was held on the Petition for Relief from

Domestic Abuse. The following persons were present and participated in the hearing:

The court FINDS by a preponderance of the evidence:

(1) Defendant was personally served with a copy of the petition and the temporary protective order containing
notice of this hearing.

(2) Defendant committed a domestic abuse assault against the protected party named above.

(3) Defendant represents a credible threat to the physical safety of the protected party.
[ 1 (4) Ifchecked, the court finds the defendant and protected party do not meet the definition of intimate partners
as defined in 18 U.S.C. § 921(a)(32) (“‘intimate partner’ means, with respect to a person, the spouse of the person, a
former spouse of the person, an individual who is a parent of a child of the person, and an individual who cohabitates or
has cohabited with the person”).

Therefore, pursuant to Iowa Code chapter 236, the court ORDERS as follows:

1. Defendant shall not threaten, assault, stalk, molest, attack, harass or otherwise abuse the protected party.

2. Defendant shall stay away from the protected party and shall not be in that party’s presence, except in a
courtroom during court hearings.

3. Defendant shall not communicate with the protected party in person, by telephone, in writing, through third
persons, or otherwise. This restriction shall not prohibit communication through legal counsel.

4. The protected party shall have exclusive possession of the residence located at

Defendant shall not go to, enter, occupy or remain in that residence or any other residence in which the protected party
is staying, under any circumstance.

5. The is granted temporary custody of these children (list names and ages)
(protected party or defendant)

is granted visitation with these children as follows (specify times, places

(protected party or defendant)
and method of implementation of visitation):

The defendant shall not otherwise contact these children and shall not contact the protected party about visitation ex-
cept as provided in this order.

[ ] 6. If checked, defendant shall not possess firearms while this order is in effect. Defendant shall deliver all

firearms to the County Sheriff or (law enforcement agency) on or before
, 20 .

7. Whether or not paragraph six is checked, the defendant is advised that the issuance of this protective order

may affect the right to possess or acquire a firearm or ammunition under federal law. 18 U.S.C. §§ 922(d)(8), (2)(8).
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Protective Order Following Adjudication of Domestic Abuse (Section 236.3 Petition) (cont’d)

8. A DEFENDANT WHO VIOLATES THIS ORDER FACES IMMEDIATE ARREST. Violation may
occur even if the protected party consents to conduct that is prohibited by this order. Only the court can relieve defen-
dant from the restrictions contained in this order.

9. This order shall remain in effect until (not more than one year) unless it is
modified, terminated, extended, or superseded by written order of the court, or until the dismissal of the case.

10. This order is effective () immediately.

() uponservice on defendant. Until such service of this order, the temporary pro-
tective order shall remain in full force and effect.

11. Court costs are assessed against

12. The court finds, pursuant to Iowa Code section 236.10, that to protect the safety or privacy of the protected
party and/or the protected party’s children, the clerk of court shall until further order of the court (check any that ap-
ply)

[ ] seal the entire file from public access, other than court orders and child support payment records.
[ ] seal the following portion(s) of the file from public access:

[ ] redact protected party’s actual address and location information prior to public dissemination of court orders,
child support payment records, and other records available at the clerk’s office or through the Iowa Court Information
System (ICIS).

Whether or not any boxes are checked above, the indices available at the clerk’s office or through the lowa Court
Information System (ICIS) shall remain open.

13. This order is enforceable in all fifty states, U.S. territories, tribal lands and the District of Columbia. 18

U.S.C. § 2265. Enforcing jurisdictions may contact the court at the following telephone number: ( )
JUDGE, JUDICIAL DIS[]
TRICT

[ ] The County Sheriff shall serve defendant with a copy of this order, without the prepayment of fees.

[ ] Defendant was personally served with a copy of this order by the court.

[ ] The clerk of court shall provide copies of this order to the parties and law enforcement agencies, pursuant to Iowa Code
section 236.5(5).

NOTICE: If you have a disability and need assistance to participate in court proceedings, please call the ADA Coordinator at
( ) . If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942.
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LCourt Order February 18, 1997, effective March 21, 1997; January 11, 2001, effective February 15, 2001; November
, 2001, effective February 15, 2002; July 11, 2002]
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Form 4.3: Protective Order by Consent Agreement (Section 236.3 Petition).

IN THE IOWA DISTRICT COURT FOR

COUNTY

, Case No.

Plaintiff (PROTECTED PARTY),

PROTECTIVE ORDER
vs BY CONSENT AGREEMENT
’ (Section 236.3 Petition)

’ Date:

Defendant.

On the day of , 20 , a hearing was held on the Petition for Relief from

Domestic Abuse. The following persons were present and participated in the hearing:

The court FINDS by a preponderance of the evidence:

(1) Defendant was personally served with a copy of the petition and the temporary protective order containing
notice of this hearing.

(2) The parties appeared and each consented to the entry of this order.
[ 1 (3) If checked, the defendant committed a domestic abuse assault against the protected party.
[ 1 (4) If checked, the court finds the defendant and protected party do not meet the definition of intimate partners
as defined in 18 U.S.C. § 921(a)(32) (“‘intimate partner’ means, with respect to a person, the spouse of the person, a
former spouse of the person, an individual who is a parent of a child of the person, and an individual who cohabitates or
has cohabited with the person”).

Therefore, pursuant to Iowa Code chapter 236, the court ORDERS as follows:

1. Defendant shall not threaten, assault, stalk, molest, attack, harass or otherwise abuse the protected party.

2. Defendant shall not communicate with the protected party in person, by telephone, in writing, through third
persons, or otherwise. This restriction shall not prohibit communication through legal counsel.

3. The protected party shall have exclusive possession of the residence located at
. Defendant shall not go to, enter, occupy or remain in that resi-
dence or any other residence in which the protected party is staying, under any circumstance.

4. (Insert additional provisions expressly limiting contact, if any, including limitations on access to protected
party’s school or workplace):

5. The is granted temporary custody of these children (list names and ages)
(protected party or defendant)

is granted visitation with these children as follows (specify times, places and

(protected party or defendant)
method of implementation of visitation):

The defendant shall not otherwise contact these children and shall not contact the protected party about visitation ex-
cept as provided in this order.

[ ] 6. If checked, defendant shall not possess firearms while this order is in effect. Defendant shall deliver all

firearms to the County Sheriff or (law enforcement agency) on or before
, 20 .

7. Whether or not paragraph six is checked, the defendant is advised that the issuance of this protective order

may affect the right to possess or acquire a firearm or ammunition under federal law. 18 U.S.C. §§ 922(d)(8), (2)(8).
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Protective Order by Consent Agreement (Section 236.3 Petition) (cont’d)

8. A DEFENDANT WHO VIOLATES THIS ORDER FACES IMMEDIATE ARREST. Violation may
occur even if the protected party consents to conduct that is prohibited by this order. Only the court can relieve defen-
dant from the restrictions contained in this order.

9. This order shall remain in effect until (not more than one year) unless it is modi-
fied, terminated, extended, or superseded by written order of the court, or until the dismissal of the case.

10. This order is effective immediately.

11. Court costs are assessed against

12. The court finds, pursuant to Iowa Code section 236.10, that to protect the safety or privacy of the protected
party and/or the protected party’s children, the clerk of court shall until further order of the court (check any that ap-
ply)

] seal the entire file from public access, other than court orders and child support payment records.
[ ] seal the following portion(s) of the file from public access:

[ ] redact protected party’s actual address and location information prior to public dissemination of court orders,
child support payment records, and other records available at the clerk’s office or through the Iowa Court Information
System (ICIS).

Whether or not any boxes are checked above, the indices available at the clerk’s office or through the lowa Court
Information System (ICIS) shall remain open.

13. This order is enforceable in all fifty states, U.S. territories, tribal lands and the District of Columbia. 18

U.S.C. § 2265. Enforcing jurisdictions may contact the court at the following telephone number: ( )
JUDGE, JUDICIAL DIS[]
TRICT
] The County Sheriff shall serve defendant with a copy of this order, without the prepayment of fees.

[
[
[ ] The clerk of court shall provide copies of this order to the parties and law enforcement agencies, pursuant to Iowa Code
section 236.5(5).

NOTICE: If you have a disability and need assistance to participate in court proceedings, please call the ADA Coordinator at
( ) . If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942.

| Defendant was personally served with a copy of this order by the court.
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[Court Order February 18, 1997, effective March 21, 1997; January 11, 2001, effective February 15, 2001; November
9, 2001, effective February 15, 2002; July 11, 2002]
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Form 4.4: Cancellation, Modification or Extension of Chapter 236 Order.

IN THE IOWA DISTRICT COURT FOR
COUNTY

R Case No.

Plaintiff (PROTECTED PARTY),
CANCELLATION, MODIFICATION

Vs OR EXTENSION OF
' CHAPTER 236 ORDER
’ Date:
Defendant.
On this day of , 20 ___, this matter comes before the court regarding the

Temporary or Permanent Chapter 236 Order entered on
The court finds (if checked) that
[ ] defendantreceived notice regarding the hearing on this matter. Asa result, this modified order is enforce-
able in all fifty states, U.S. territories, tribal lands and the District of Columbia. 18 U. S.C. § 2265. Enforcing ]urlsdlc-
tions may contact the court at the followmg telephone number: ()
[ ] plaintiff failed to appear for hearing.

[ ]

The court ORDERS as follows (check the appropriate option below):

____ (1) The order is hereby canceled. The Petition for Relief from Domestic Abuse is dismissed without
prejudice. Any outstanding warrants relating to this case are withdrawn. The clerk of court shall reflect this cancella-
tion on the domestic abuse registry and shall notify law enforcement that the order is canceled. Court costs are as-
sessed against

____(2) The order is modified as follows:

The modification is effective . The clerk of court shall reflect this
modification on the domestic abuse registry and shall notity law enforcement that the order is modified. Court costs
are assessed against

____(3) The order is hereby extended and shall expire on the day of
20 . The clerk of court shall reflect this extension on the domesfic abuse regisiry and shall notity law enforce-
ment that the order is extended. Court costs are assessed against

JUDGE, JUDICIAL DIS[]
TRICT

[ ] The County Sheriff shall serve defendant with a copy of this order, without the prepayment of costs.

[ ] The were personally served with a copy of the order by the court.

[ ] The clerk of court shall provide copies of this order to the parties and law enforcement agencies, pursuant to Iowa Code
section 236.5(5).

NOTICE: If you have a disability and need assistance to participate in court proceedings, please call the ADA Coordinator at
( ) . If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942.

[Court Order February 18, 1997, effective March 21, 1997; amended March 13, 1998; January 11, 2001, effective
February 15, 2001; November 9, 2001, effective February 15, 2002]
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Form 4.5: Temporary Protective Order (Iowa Code Chapter 598).

IN THE IOWA DISTRICT COURT FOR

COUNTY
IN RE THE MARRIAGE OF Case No.
AND
Upon the Petition of
, TEMPORARY PROTECTIVE ORDER

Petitioner (Iowa Code Chapter 598)

And Concerning
Date:
Respondent.
On this day of , 20 , in a proceeding under Jowa Code chapter 598, a
finding was made that the ,
(petitioner or respondent) (name)

hereinafter designated as protected party, should be accorded protection from

(petitioner or respondent)

hereinafter designated as defendant.

(name)

The court further finds that the protection to be accorded to the protected party is of the type and for the reasons that
this order should be furnished to the dispatcher designated in Iowa Code section 236.5(5), and violation of this order
should be grounds for arrest under Iowa Code section 236.11.

Therefore, the court ORDERS as follows:

1. Defendant shall not threaten, assault, stalk, molest, attack, harass, or otherwise abuse the protected party.

2. Defendant shall stay away from the protected party and shall not be in that party’s presence except in a court-
room during court hearings.

3. Defendant shall not communicate with the protected party in person, by telephone, in writing, through third
persons, or otherwise. This restriction shall not prohibit communication through legal counsel.

4. The protected party shall have exclusive possession of the residence located at
. Defendant shall not go to, enter, occupy or remain in that residence or
any other residence in which the protected party is staying, under any circumstance. Sheriff shall take custody of de-
fendant’s keys to the residence upon service of this order. Sheriff will turn residence keys over to the protected party.
Defendant may enter the residence once in the company of a peace officer to retrieve defendant’s clothing and work-
related items.

] 5. If checked, protected party shall have the right to exclusive use and possession of the
vehicle until further order of the court, and the sheriff shall take custody of defendant’s keys to the vehicle upon ser-
vice of this order. Sheriff will turn vehicle keys over to the protected party.

6. The protected party is granted temporary custody of these children (list names and ages):

If the children are not presently in the care of protected party, the children shall be returned to the protected party’s
custody at the following time and in the following manner:

Unless modified by order filed 1n this proceeding or 1n a juvenile court proceeding affecting the same children, this
temporary order shall prevail over any other existing custody order. The issue of visitation will be addressed at the
hearing mentioned below. Until such time, defendant shall not contact these children and shall not contact the pro-
tected party about visitation.
[ 1 7. If checked, defendant shall not possess firearms while this order is in effect. Defendant shall deliver all
firearms to the County Sheriff or (law enforcement agency) on or
before ,20 .

8. A DEFENDANT WHO VIOLATES THIS ORDER FACES IMMEDIATE ARREST. Violation may
occur even if the protected party consents to conduct that is prohibited by this order. Only the court can relieve defen-
dant from the restrictions contained in this order.
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Temporary Protective Order (Iowa Code Chapter 598) (cont’d)

9. (Check one of the following.)
[ 1 This order is entered ex parte. A hearing will be held on , 20 ,
at o’clock _ .m. at the County Courthouse, Room , in
Iowa, to decide if this order should remain in effect while this action is pendlng Failure of the defendant to appear
may result in this order remaining in effect while the dissolution action is pending. Failure of the protected party to
appear may result in the cancellation of this order. Each party has the right to be represented by an attorney at this
hearing.

or

[ 1 Thisorder is entered after both parties received notice and have had an opportunity to be heard. As a result, this
order is enforceable in all fifty states, U.S. territories, tribal lands and the District of Columbia. 18 U.S.C. § 2265.
Whether or not paragraph six above is checked, the defendant is advised that the issuance of this protective order may
affect the right to possess or acquire a firearm or ammunition under federal law. 18 U.S.C. §§ 922(d)(8), (g)(8). En-
forcing jurisdictions may contact the court at the following telephone number: (
10. This order is effective () immediately.
upon service on defendant.
The order shall remain in effect until modified, terminated or superseded by a later written order, until the case is dis-
missed, or until a decree is issued in this dissolution.

JUDGE, JUDICIAL DIS[]
TRICT
[ ] The County Sheriff shall serve defendant with a copy of the petition/motion and this order, without the

prepayment of fees, at least two days before the hearing.
[ ] The defendant was personally served with a copy of this order by the court.

[ ] The clerk of court shall provide copies of this order to the parties and law enforcement agencies, pursuant to Iowa Code
section 236.5(5).

NOTICE: If you have a disability and need assistance to participate in court proceedings, please call the ADA Coordinator at
( ) . If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942.
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LCourt Order February 18, 1997, effective March 21, 1997; amended March 13, 1998; January 11, 2001, effective
ebruary 15, 2001; November 9, 2001, effective February 15, 2002]
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Form 4.6: Domestic Abuse Protective Order Accompanying Dissolution Decree (Ilowa Code Chapter 598).

IN THE IOWA DISTRICT COURT FOR

COUNTY
IN RE THE MARRIAGE OF Case No.
AND
Upon the Petition of DOMESTIC ABUSE PROTECTIVE
ORDER ACCOMPANYING
— ’ DISSOLUTION DECREE
Petitioner,
(Iowa Code Chapter 598)
And Concerning
) Date:
Respondent.
On the day of , 20 ___, a hearing was held in this marriage dissolution
action to determine if , hereinafter designated as the protected party, should

be

(petitioner or respondent)

accorded the type of protection described in Iowa Code chapter 236 from ,
(petitioner or respondent)

hereinafter designated as defendant. The following persons were present and participated in the hearing:

The court FINDS by a preponderance of the evidence:

(1) The defendant had actual notice of the hearing.
(2) The defendant committed a domestic abuse assault against the protected party.
(3) The defendant represents a credible threat to the physical safety of the protected party.

The court accordingly ORDERS as follows:
1. Defendant shall not threaten, assault, stalk, molest, attack, harass or otherwise abuse the protected party.

2. Defendant shall stay away from the protected party and shall not be in that party’s presence, except in a
courtroom during court hearings.

3. Defendant shall not communicate with the protected party in person, by telephone, in writing, through third
persons, or otherwise. This restriction shall not prohibit communication through legal counsel.

4. Defendant shall not go to, enter, or occupy the protected party’s residence or any other residence in which
the protected party is staying, under any circumstance.

5. The issues of custody and visitation have been set forth in detail in the dissolution decree. These custody
and visitation provisions have been attached and are incorporated in this order by this reference. As a result, custody
and visitation shall be treated as a specific provision of this protective order and are enforceable under the provisions of
Iowa Code chapter 236.

[ ] 6. If checked, defendant shall not possess firearms while this order is in effect. Defendant shall deliver all
firearms to the County Sheriff or (law enforcement agency) on or
before , 20 .

7. Whether or not paragraph six is checked, defendant is advised that the issuance of this protective order may
affect the right to possess or acquire a firearm or ammunition under federal law. 18 U.S.C. §§ 922(d)(8), (g)(8).

8. A DEFENDANT WHO VIOLATES THIS ORDER FACES IMMEDIATE ARREST. Violation may
occur even if the protected party consents to conduct that is prohibited by this order. Only the court can relieve defen-
dant from the restrictions contained in this order.

9. This order shall remain in effect until (not more than one year) unless it is modi-
fied, terminated, extended, or superseded by written order of the court, or until the dismissal of the case.
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Domestic Abuse Protective Order Accompanying Dissolution Decree (Iowa Code Chapter 598) (cont’d)

10. This order is effective () immediately.
() upon service on defendant.

11. This order is enforceable in all fifty states, U.S. territories, tribal lands and the District of Columbia. 18

U.S.C. § 2265. Enforcing jurisdictions may contact the court at the following telephone number: ( )
JUDGE, JUDICIAL DIS[]
TRICT
] The __ County Sheriff shall serve defendant with a copy of this order, without the prepayment of fees.

[
[ ] Defendant was personally served with a copy of this order by the court.

[ ] The clerk of court shall provide copies of this order to the parties and law enforcement agencies, pursuant to Iowa Code
section 236.5(5).

NOTICE: If you have a disability and need assistance to participate in court proceedings, please call the ADA Coordinator at
( ) . If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942.
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LCourt Order February 18, 1997, effective March 21, 1997; amended March 13, 1998; January 11, 2001, effective
ebruary 15, 2001; November 9, 2001, effective February 15, 2002]
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Form 4.7: Domestic Abuse Protective Order by Consent Agreement Accompanying Dissolution Decree (Iowa Code
Chapter 598).

IN THE IOWA DISTRICT COURT FOR

COUNTY
IN RE THE MARRIAGE OF Case No.
AND
Upon the Petition of DOMESTIC ABUSE PROTECTIVE ORDER BY
CONSENT AGREEMENT ACCOMPANYING
— ’ DISSOLUTION DECREE
Petitioner,
(Iowa Code Chapter 598)
And Concerning
) Date:
Respondent.
On the day of , 20 , a hearing was held in this marriage dissolution
action to determine 1f , hereinafter designated as the protected party, should

be

(petitioner or respondent)

accorded the type of protection described in Iowa Code chapter 236 from ,
(petitioner or respondent)

hereinafter designated as defendant. The following persons were present and participated in the hearing:

The court FINDS by a preponderance of the evidence:

(1) The defendant had actual notice of the hearing.
(2) The parties appeared and each consented to the entry of this order.
[ 1 (3) If checked, the defendant committed a domestic abuse assault against the protected party.

The court accordingly ORDERS as follows:
1. Defendant shall not threaten, assault, stalk, molest, attack, harass or otherwise abuse the protected party.

2. Defendant shall not communicate with the protected party in person, by telephone, in writing, through third
persons, or otherwise. This restriction shall not prohibit communication through legal counsel.

3. Defendant shall not go to, enter, or occupy the protected party’s residence or any other residence in which
the protected party is staying, under any circumstance.

4. (Insert additional provisions expressly limiting contact, if any, including limitations on access to protected
party’s school or workplace):

5. The issues of custody and visitation have been set forth in detail in the dissolution decree. These custody
and visitation provisions have been attached and are incorporated in this order by this reference. As a result, custody
and visitation shall be treated as a specific provision of this protective order and are enforceable under the provisions of
Iowa Code chapter 236.

[ ] 6. If checked, defendant shall not possess firearms while this order is in effect. Defendant shall deliver all
firearms to the County Sheriff or (law enforcement agency) on or before
, 20

7.  Whether or not paragraph six is checked, the defendant is advised that the issuance of this protective order
may affect the right to possess or acquire a firearm or ammunition under federal law. 18 U.S.C. §§ 922(d)(8), (g)(8).
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Domestic Abuse Protective Order by Consent Agreement Accompanying Dissolution Decree (Iowa Code Chapter
598) (cont’d)

8. A DEFENDANT WHO VIOLATES THIS ORDER FACES IMMEDIATE ARREST. Violation may
occur even if the protected party consents to conduct that is prohibited by this order. Only the court can relieve defen-
dant from the restrictions contained in this order.

9. This order shall remain in effect until (not more than one year) unless it is modi-
fied, terminated, extended, or superseded by written order of the court, or until the dismissal of the case.

10. This order is effective immediately.

11. Court costs are assessed against

12. This order is enforceable in all fifty states, U.S. territories, tribal lands and the District of Columbia. 18

U.S.C. § 2265. Enforcing jurisdictions may contact the court at the following telephone number: ( )
JUDGE, JUDICIAL DIS[]
TRICT

[ ] The County Sheriff shall serve defendant with a copy of this order, without the prepayment of fees.

[ ] Defendant was personally served with a copy of this order by the court.

[ ] The clerk of court shall provide copies of this order to the parties and law enforcement agencies, pursuant to Iowa Code
section 236.5(5).

NOTICE: If you have a disability and need assistance to participate in court proceedings, please call the ADA Coordinator at
( ) . If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942.
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LCourt Order February 18, 1997, effective March 21, 1997; amended March 13, 1998; January 11, 2001, effective
ebruary 15, 2001; November 9, 2001, effective February 15, 2002]
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Form 4.8: Cancellation, Modification or Extension of Chapter 598 Order.

IN THE IOWA DISTRICT COURT FOR

COUNTY
IN RE THE MARRIAGE OF Case No.
AND
Upon the Petition of CANCELLATION, MODIFICATION
OR EXTENSION OF
— ’ CHAPTER 598 ORDER

Petitioner,

And Concerning
) Date:
Respondent.
On this day of , 20 , this matter comes before the court regarding

the Temporary or Permanent Chapter 598 Order entered on for the protection of

, hereinafter designated as the protected party, and restraining

(petitioner or respondent)

, hereinafter designated as defendant.

(petitioner or respondent)

The court finds (if checked) that
[ ] defendantreceived notice regarding the hearing on this matter. Asa result, this modified order is enforce-
able in all fifty states, U.S. territories, tribal lands and the District of Columbia. 18 U. S.C. § 2265. Enforcing ]urlsdlc-
tions may contact the court at the followmg telephone number: ()
[ ] plaintiff failed to appear for hearing.

The court ORDERS as follows (check the appropriate option below):

(1) The orderishereby canceled. Any outstanding warrants relating to this case are withdrawn. The clerk
of court shall reflect this cancellation on the domestic abuse registry and shall notify law enforcement that the order is
canceled.

(2) The order is modified as follows:

The modification is effective . The clerk of court shall reflect this
modification on the domestic abuse registry and shall notify law enforcement that the order is modified.

(3) The order is hereby extended and shall expire on the day of
20 . The clerk of court shall reflect this extension on the domestic abuse registry and shall notify law enforce-
ment that the order is extended.

JUDGE, JUDICIAL DIS[]
TRICT

[ ] The County Sheriff shall serve defendant with a copy of this order, without the prepayment of costs.

[ ] The were personally served with a copy of the order by the court.

[ ] The clerk of court shall provide copies of this order to the parties and law enforcement agencies, pursuant to Iowa Code
section 236.5(5).

NOTICE: If you have a disability and need assistance to participate in court proceedings, please call the ADA Coordinator at
( ) . If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942.
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LCourt Order February 18, 1997, effective March 21, 1997; amended March 13, 1998; January 11, 2001, effective
ebruary 15, 2001; November 9, 2001, effective February 15, 2002]
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Form 4.9: Additional Protective Order Under Section 236.14 and Order Setting Contempt Hearing.

IN THE IOWA DISTRICT COURT FOR
COUNTY

R Case No.

Plaintiff (PROTECTED PARTY),

ADDITIONAL PROTECTIVE ORDER
UNDER SECTION 236.14 AND ORDER

Ve SETTING CONTEMPT HEARING

’ Date:

Defendant.

Defendant appears in accordance with Iowa Code section 236.11 and section 236.14. The court FINDS (a) there
is probable cause to believe that on , 20 , defendant violated a domestic abuse order
dated entered for the protection of (name), herein
designated as protected party; (b) the presence of defendant in the protected party’s residence poses a threat to the
safety of the protected party, persons residing with the protected party, or members of protected party’s immediate
family; and (c) a no contact order should therefore be entered pursuant to Iowa Code section 236.14.

Therefore, the court ORDERS as follows:
1. Conditions of release, if appropriate under section 236.14(1), will be established by separate order. The
terms of this order shall be additional conditions of release.

2. Defendant shall personally appear before the court for a contempt hearing on the day of
, 20 , at o’clock ___.m. at the County Courthouse,
Room , 1n , lowa, and show cause why he/she should not be held in contempt of

court. Defendant has a right to legal counsel at such hearing. Failure of the defendant to appear for this hearing may
result in the arrest of defendant. Failure of the protected party to appear may result in the case being dismissed.

3. Defendant shall have no contact with the protected party and shall not harass the protected party, persons
residing with the protected party, or members of the protected party’s family. To the extent not inconsistent herewith,
the prior protective order shall also remain in force.

] 4. Ifchecked, defendant shall not possess firearms while this order is in effect as a condition of release. Defen-
dant shall deliver all firearms to the County Sheriff or
(law enforcement agency) on or before , 20

5. This protective order is in effect immediately. This order shall remain in effect until modified or terminated
by further written order of the court, until the case is dismissed, or until sentencing. The order may be extended prior
to expiration, or at sentencing, for one year pursuant to section 236.14(2).

6. A DEFENDANT WHO VIOLATES THIS ORDER FACES IMMEDIATE ARREST. Violation may
occur even if the protected party consents to conduct that is prohibited by this order. Only the court can relieve defen-
dant from the restrictions contained in this order.

7. This order is enforceable in all fifty states, U.S. territories, tribal lands and the District of Columbia. 18
U.S.C. § 2265. Enforcing jurisdictions may contact the court at the following telephone number: ( )

8. Bond is set at $ .
[ 19. Ifchecked, defendant qualifies for court-appointed counsel, and attorney
is appointed.

JUDGE, JUDICIAL DIS[]
TRICT

[ ] Defendant was personally served with a copy of this order by the court.

[ ] The County Sheriff shall serve defendant with a copy of this order at least two days prior to hearing.
Service shall be made without prepayment of fees.

[ ] The clerk of court shall provide copies of this order to the protected party, county attorney, defendant, counsel of record (if
any) and the County Sheriff as required by Iowa Code section 236.5(5).

NOTICE: If you have a disability and need assistance to participate in court proceedings, please call the ADA Coordinator at
( ) . If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942.
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LCourt Order February 18, 1997, effective March 21, 1997; amended March 13, 1998; January 11, 2001, effective
ebruary 15, 2001; November 9, 2001, effective February 15, 2002]
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Form 4.10: No Contact Order (Criminal Prosecution of Domestic Abuse Assault or Misdemeanor Charge of
Violating No Contact Order).

IN THE IOWA DISTRICT COURT FOR

COUNTY
STATE OF IOWA, Case No.
Plaintiff, NO CONTACT ORDER
(Criminal Prosecution of Domestic
Abuse Assault or Misdemeanor Charge
Vvs. of Violating No Contact Order)

> Date:

Defendant.

On the basis of the complaint or affidavit(s) submitted to the court at the time of the defendant’s appearance, the
court finds there is probable cause to believe that

[ ]adomestic abuse assault has occurred or [ ] defendant has violated a prior no contact order or consent
agreement;

and the presence of the defendant in the alleged victim’s residence poses a threat to the safety of the alleged victim,
persons residing with the alleged victim, or members of the alleged victim’s immediate family.

Therefore, the court orders as follows:
1. Defendant shall have no contact of any nature, to include in person, by telephone, in writing, or otherwise,

with (protected party) and shall not be on or adjacent to the residence or place of
employment of the protected party.

2. The defendant, personally or through third party, shall not threaten, assault, stalk, molest, attack, harass, or
otherwise abuse the protected party, persons residing with the protected party, or members of the protected party’s
family.

[ ]3. If checked, defendant shall further have no contact of any nature with

(persons residing with protected party or members of the protected party’s family)

[ 14. Ifchecked, defendant may enter the residence once in the company of a peace officer to retrieve defendant’s
clothing and work-related items.

] 5. Ifchecked, defendant shall not possess firearms while this order is in effect as a condition of release. Defen-
dant shall deliver all firearms to the County Sheriff or
(law enforcement agency) on or before , 20

[ ] 6. If checked, additional directives

7. This protective order is in effect immediately. This order shall remain in effect until modified or terminated
by further written order of the court, until the case is dismissed, or until sentencing. The order may be extended prior
to expiration, or at sentencing, for one year pursuant to section 236.14(2).

8. A DEFENDANT WHO VIOLATES THIS ORDER FACES IMMEDIATE ARREST. Violation may
occur even if the protected party(ies) consents to prohibited contact. Only the court may release defendant from re-
strictions contained in this order.

9. Except as specifically set out herein, this order shall not be construed as an award of personal or real proper-
ty to either the defendant or the protected party.
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No Contact Order (Criminal Prosecution of Domestic Abuse Assault or Misdemeanor Charge of Violating No Contact
Order) (cont’d)

10. This order is enforceable in all fifty states, U.S. territories, tribal lands and the District of Columbia. 18
U.S.C. § 2265. Enforcing jurisdictions may contact the court at the following telephone number: ( )

[ ] 11. Bond is set at $

[ 1 12. If checked, defendant qualifies for court-appointed counsel, and attorney
is appointed.

JUDGE, JUDICIAL DIS[]
TRICT

[ ] Defendant was provided a copy of order upon hearing.

[ ] The clerk of court shall provide copies of this order to the protected party, county attorney, defendant, counsel of record (if

any) and the County Sheriff as required by Iowa Code section 236.5(5).
[ ] The County Sheriff shall serve and return service of this order upon defendant without prepayment of
costs.

NOTICE: If you have a disability and need assistance to participate in court proceedings, please call the ADA Coordinator at
( ) . If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942.
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LCourt Order February 18, 1997, effective March 21, 1997; amended March 13, 1998; January 11, 2001, effective
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Form 4.11: Modification, Extension, or Cancellation of No Contact Order (Criminal Prosecution of Domestic
Abuse Assault or Misdemeanor Charge of Violating No Contact Order).

IN THE IOWA DISTRICT COURT FOR

COUNTY
STATE OF IOWA, Case No.
Plaintiff, MODIFICATION, EXTENSION,
OR CANCELLATION OF
NO CONTACT ORDER
VS. (Criminal Prosecution of Domestic
Abuse Assault or Misdemeanor Charge
of Violating No Contact Order)

Defendant. Date:
On the day of , 20 , this matter is before the court regarding the

No Contact Order entered on

The court ORDERS

(1) The No Contact Order entered pursuant to Iowa Code section 236.14 is canceled. The clerk of court
shallreflect this cancellation on the domestic abuse registry and shall notify law enforcement that the order is canceled.
This order is effective immediately.
(2) There is probable cause to believe that the safety of the protected party is still threatened by the defen-
dant’s presence in the home of the protected party. THEREFORE the No Contact Order entered pursuant to Iowa
Code section 236.14 is extended until . The clerk of
court shall reflect this extension on the domestic abuse registry and shall notify law enforcement that the order is ex-
tended.

(3) The prior order entered pursuant to Iowa Code section 236.14 should be modified as follows:

The clerk of court shall reflect this modification on the domestic abuse registry and shall notify law enforcement that
the order is modified.

(4) Thismodified order is enforceable in all fifty states, U.S. territories, tribal lands and the District of Columbia. 18
U.S.C. § 2265. Enforcing jurisdictions may contact the court at the following telephone number: ( )

JUDGE, JUDICIAL DIS[]
TRICT

[ ] Defendant was provided a copy of order upon hearing.

[ ] The clerk of court shall provide copies of this order to the protected party, county attorney, defendant, counsel of record (if

any) and the County Sheriff as required by Iowa Code section 236.5(5).
[ ] The County Sheriff shall serve and return service of this order upon defendant without prepayment of
costs.

NOTICE: If you have a disability and need assistance to participate in court proceedings, please call the ADA Coordinator at
( ) . If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942.
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Form 4.12: No Contact Order (Criminal Prosecution of Harassment 708.7, Stalking 708.11, Sexual Abuse 709.2,
709.3 or 709.4).

IN THE IOWA DISTRICT COURT FOR

COUNTY
STATE OF IOWA, Case No.
Plaintiff, NO CONTACT ORDER
(Criminal Prosecution of
Harassment 708.7, Stalking 708.11,
VS. Sexual Abuse 709.2, 709.3 or 709.4)

> Date:

Defendant.

On the basis of the complaint or affidavit(s) submitted to the court at the time of the defendant’s appearance, the
court finds there is probable cause to believe that a violation of

[ ]Iowa Code section 708.7
[ ]Iowa Code section 708.11
[ ]Iowa Code section 709.2, 709.3 or 709.4

has occurred and the presence of the defendant in the alleged victim’s residence poses a threat to the safety of the
alleged victim, persons residing with the alleged victim, or members of the alleged victim’s immediate family.

[ 1 Ifchecked, the court further finds that the defendant and protected party meet the definition of intimate partners
as defined in 18 U.S.C. section 922 (g)(8). As a result, this order is enforceable in all fifty states, U.S. territories, tribal
lands and the District of Columbia. 18 U.S.C. § 2265. Enforcing jurisdictions may contact the court at the followmg
telephone number: ( )

Therefore, the court orders as follows:

1. Defendant shall have no contact of any nature, to include in person, by telephone, in writing, or otherwise,
with (protected party) and shall not be on or adjacent to the residence or place of
employment of the protected party.

2. The defendant, personally or through a third party, shall not threaten, assault, stalk, molest, attack, harass, or
otherwise abuse the protected party, persons residing with the protected party, or members of the protected party’s
family.

[ ] 3. If checked, defendant shall further have no contact of any nature with

(Persons residing with protected party or members of the protected party’s family. These no contact provisions prevail over any existing custody or
visitation orders.)

[ 1 4. Ifchecked, defendant may enter the residence once in the company of a peace officer to retrieve defendant’s
clothing and work-related items.

[ 1 5. Ifchecked, defendant shall not possess firearms while this order is in effect as a condition of release. Defen-
dant shall deliver all firearms to the County Sheriff or
(law enforcement agency) on or before , 20

[ ] 6. If checked, additional directives

7. This protective order is in effect immediately. This order shall remain in effect until modified or terminated
by further written order of the court, until the case is dismissed, or until sentencing. The order may be extended prior
to expiration or at sentencing for five years pursuant to section 708.12(2) or section 709.19(2).

8. A DEFENDANT WHO VIOLATES THIS ORDER FACES IMMEDIATE ARREST. Violation may
occur even if the protected party(ies) consents to prohibited contact. Only the court may release defendant from re-
strictions contained in this order.
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No Contact Order (Criminal Prosecution of Harassment 708.7 or Stalking 708.11) (cont’d)

9. Except as specifically set out herein, this order shall not be construed as an award of personal or real property
to either the defendant or the protected party.
[ ]10. Bondis set at $

[ ] 11. If checked, defendant qualifies for court-appointed counsel, and attorney
is appointed.

JUDGE, JUDICIAL DIS[]
TRICT

[ ] Defendant was provided a copy of order upon hearing.

[ ] The clerk of court shall provide copies of this order to the protected party, county attorney, defendant, counsel of record (if

any) and the County Sheriff as required by Iowa Code section 236.5(5).
[ ] The County Sheriff shall serve and return service of this order upon defendant without prepayment of
costs.

NOTICE: If you have a disability and need assistance to participate in court proceedings, please call the ADA Coordinator at
( ) . If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942.

LCourt Order April 2, 1999; amended January 11, 2001, effective February 15, 2001; November 9, 2001, effective
ebruary 15, 2002; July 11, 2002]
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Form 4.13: Modification, Extension, or Cancellation of No Contact Order (Criminal Prosecution of Harassment
708.7, Stalking 708.11, Sexual Abuse 709.2, 709.3 or 709.4).

IN THE IOWA DISTRICT COURT FOR

COUNTY
STATE OF IOWA, Case No.
Plaintiff, MODIFICATION, EXTENSION, OR
CANCELLATION OF
NO CONTACT ORDER
VS. (Criminal Prosecution of
Harassment 708.7, Stalking 708.11,
Sexual Abuse 709.2, 709.3 or 709.4)
Defendant. Date:

On the day of , 20 , this matter is before the court regarding the
No Contact Order entered on .

The court ORDERS

(1) The No Contact Order is canceled. The clerk of court shall reflect this cancellation on the domestic abuse
registry and shall notify law enforcement that the order is canceled. This order is effective immediately.

(2) There is probable cause to believe that the safety of the protected party is still threatened by the defen-
dant’s presence in the home of the protected party. Therefore, the No Contact Order is extended until

The clerk of court shall reflect this extension on the domestic abuse registry and shall notify law enforcement that the
order is extended.
(3) The prior order should be modified as follows:

The clerk of court shall reflect this modification on the domestic abuse registry and shall notify law enforcement that
the order is modified.

[ ] (4) If checked, defendant and protected party meet the definition of intimate partners as defined in 18 U.S.C.
section 922 (g)(8). Asaresult, this order is enforceable in all fifty states, U.S. territories, tribal lands and the District of
Columbia. 18 U.S.C. § 2265. Enforcing jurisdictions may contact the court at the following telephone number: ()

JUDGE, JUDICIAL DIS[]
TRICT

[ ] Defendant was provided a copy of order upon hearing.

[ ] The clerk of court shall provide copies of this order to the protected party, county attorney, defendant, counsel of record (if

any) and the County Sheriff as required by Iowa Code section 236.5(5).
[ ] The County Sheriff shall serve and return service of this order upon defendant without prepayment of
costs.

NOTICE: If you have a disability and need assistance to participate in court proceedings, please call the ADA Coordinator at
( ) . If you are hearing impaired, call Relay Iowa TTY at 1-800-735-2942.
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ECourt Order April 2, 1999; January 11, 2001, effective February 15, 2001; November 9, 2001, effective February 15,
002; July 11, 2002]
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CHAPTER 5
RULES OF EVIDENCE
ARTICLE I c. Hearing of jury. Hearings on the admissibility of
GENERAL PROVISIONS confessions shall in all cases be conducted out of the

Rule 5.101 Scope. These rules govern proceedings in
the courts of this state to the extent and with the excep-
tions stated in rule 5.1101. [Report 1983; November 9,
2001, effective February 15, 2002]

Rule 5.102 Purpose and construction. These rules
shall be construed to secure fairness in administration,
elimination of unjustifiable expense and delay, and
promotion of growth and development of the law of evi-
dencetotheend thatthe truthmay be ascertained and pro-
ceedings justly determined. [Report 1983; November 9,
2001, effective February 15, 2002]

Rule 5.103 Rulings on evidence.

a. Effectoferroneousruling. Error may notbe pred-
icated upon a ruling which admits or excludes evidence
unless a substantial right of the party is affected, and ei-
ther of the following exists:

(1) Objection. Incase theruling isone admitting evi-
dence, a timely objection or motion to strike appears of
record, stating the specific ground of objection, if the spe-
cific ground was not apparent from the context.

(2) Offerofproof. In case the ruling is one excluding
evidence, the substance of the evidence was made known
to the court by offer or was apparent from the context
within which questions were asked.

b. Record of offer and ruling. The court may add
any other or further statement which shows the character
of the evidence, the form in which it was offered, the ob-
jection made, and the ruling thereon. It may direct the
making of an offer in question and answer form.

c. Hearing of jury. In jury cases, proceedings shall
be conductedto the extent practicable,soasto preventin-
admissible evidence from being suggested to the jury by
any means, such as making statements or offers of proof
or asking questions in the hearing of the jury. [Report
1983; November 9, 2001, effective February 15, 2002]

Rule 5.104 Preliminary questions.

a. Questionsofadmissibility generally. Preliminary
questions concerning the qualification of a persontobe a
witness, the existence of a privilege, or the admissibility
of evidence shall be determined by the court, subject to
the provisions of rule 5.104(b). In making its determina-
tion it is not bound by the rules of evidence except those
with respect to privileges.

b. Relevancy conditioned on fact. When the rele-
vancy of evidence depends upon the fulfillment of a con-
dition of fact, the court shall admit it upon, or subject to,
the introduction of evidence sufficient to support a find-
ing of the fulfillment of the condition.

hearing of the jury. Hearings on other preliminary mat-
ters shall be so conducted when the interests of justice re-
quire or, when an accused is a witness and so requests.

d. Testimony by accused. The accused does not, by
testifying upon a preliminary matter, become subject to
cross-examinationastootherissuesin the case. Testimo-
ny given by the accused upon a preliminary question is
not admissible against the accused on the issue of guilt
butmay beused forimpeachmentifinconsistent withtes-
timony given by the accused at the trial.

e. Weight and credibility. This rule does not limit
the right of a party to introduce before the jury evidence
relevant to weight or credibility. [Report 1983; Novem-
ber 9, 2001, effective February 15, 2002]

Rule 5.105 Limited admissibility. When evidence
which is admissible as to one party or for one purpose but
not admissible as to another party or for another purpose
isadmitted, the court, upon request, shall restrict the evi-
dence to its proper scope and instruct the jury according-
ly. [Report 1983; November 9, 2001, effective February
15, 2002]

Rule 5.106 Remainder of related acts, declarations,
conversations, writings, or recorded statements.

a. When an act, declaration, conversation, writing,
or recorded statement, or part thereof, is introduced by a
party, any other part or any other act, declaration, con-
versation, writing, or recorded statement is admissible
when necessary in the interest of fairness, a clear under-
standing, or an adequate explanation.

b. Uponrequest by an adverse party, the court may,
in its discretion, require the offering party to introduce
contemporaneously with the act, declaration, conversa-
tion, writing, or recorded statement, or part thereof, any
other part or any other act, declaration, conversation,
writing, or recorded statement which is admissible under
rule 5.106(a). Thisrule, however, does not limit the right
of any party to develop further on cross-
examination orin the party’s case in chief matters admis-
sible under rule 5.106(a). [Report 1983; November 9,
2001, effective February 15, 2002]

Rules 5.107 to 5.200 Reserved.

ARTICLE I
JUDICIAL NOTICE
Rule 5.201 Judicial notice of adjudicative facts.

a. Scope of rule. Thisrule governs only judicial no-
tice of adjudicative facts.
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b. Kinds of facts. A judicially noticed fact must be
one not subject to reasonable dispute in that itis either (1)
generally known within the territorial jurisdiction of the
trial courtor (2) capable of accurate and ready determina-
tion by resort to sources whose accuracy cannot reason-
ably be questioned.

c.  When discretionary. A court may take judicial
notice, whether requested or not.

d. When mandatory. A court shall take judicial no-
tice if requested by a party and supplied with the neces-
sary information.

e. Opportunity to be heard. A party is entitled upon
timely request to an opportunity to be heard as to the pro-
priety of taking judicial notice and the tenor of the matter
noticed. In the absence of prior notification, the request
may be made after judicial notice has been taken.

f- Time oftaking notice. Judicial notice may be tak-
en at any stage of the proceeding.

g Instructing jury. In a civil action or proceeding,
the court shall instruct the jury to accept as conclusive
any fact judicially noticed. Ina criminal case, the court
shall instruct the jury that it may, but is not required to,
accept as conclusive any fact judicially noticed. [Report
1983; November 9, 2001, effective February 15, 2002]

Rules 5.202 to 5.300 Reserved.

ARTICLE III

PRESUMPTIONS IN CIVIL ACTIONS
AND PROCEEDINGS

Rule 5.301 Presumptions in general in civil actions
and proceedings. Nothinginthese rulesshall be deemed
to modify or supersede existing law relating to presump-
tionsin civil actions and proceedings. [Report 1983; No-
vember 9, 2001, effective February 15, 2002]

Rules 5.302 to 5.400 Reserved.

ARTICLE IV
RELEVANCY AND ITS LIMITS

Rule 5.401 Definition of “relevant evidence.” “Rele[]
vant evidence” means evidence having any tendency to
make the existence of any fact that is of consequence to
the determination of the action more probable or less
probable than it would be without the evidence. [Report
1983; November 9, 2001, effective February 15, 2002]

Rule 5.402 Relevant evidence generally admissible;
irrelevant evidence inadmissible. All relevant evi-
dence is admissible, except as otherwise provided by the
Constitutions of the United States or the state of lowa, by
statute, by these rules, or by other rules of the Iowa Su-
preme Court. Evidence which is not relevant is not ad-
missible. [Report 1983; November 9, 2001, effective
February 15, 2002]
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Rule 5.403 Exclusion of relevant evidence on grounds
of prejudice, confusion, or waste of time. Although
relevant, evidence may be excluded ifits probative value
issubstantially outweighed by the danger of unfair preju-
dice, confusion of the issues, or misleading the jury, orby
considerations of undue delay, waste of time, or needless
presentation of cumulative evidence. [Report 1983; No-
vember 9, 2001, effective February 15, 2002]

Rule 5.404 Character evidence not admissible to
prove conduct; exceptions; other crimes.

a. Characterevidence generally. Evidence of aper-
son’s character or a trait of the person’s character is not
admissible for the purpose of proving that the person
acted in conformity therewith on a particular occasion,
except:

(1) Character of accused. Evidence of a pertinent
trait of the person’scharacter offered by anaccused, orby
the prosecution to rebut the same.

(2) Character of victim.

(A) Incriminal cases. Subjecttorule 5.412, evidence
of a pertinent trait of character of the victim of the crime
offered by an accused, or by the prosecution to rebut the
same, or evidence of a character trait of peacefulness of
the victim offered by the prosecution in any case where
the victim is unavailable to testify due to death or physi-
cal or mental incapacity to rebut evidence that the victim
was the first aggressor.

(B) Incivil cases. Evidence of character for violence
of the victim of assaultive conduct offered on the issue of
self defense by a party accused of the assaultive conduct,
or evidence of peaceable character to rebut the same.

(3) Character of witness. Evidence of the character
of awitness, asprovided inrules 5.607,5.608, and 5.609.

b.  Other crimes, wrongs, or acts. Evidence of other
crimes, wrongs, or acts is not admissible to prove the
character of a person in order to show that the person
acted in conformity therewith. It may, however, be ad-
missible for other purposes, such as proof of motive, op-
portunity, intent, preparation, plan, knowledge, identity,
orabsence of mistake oraccident. [Report 1983; Novem-
ber 9, 2001, effective February 15, 2002]

Rule 5.405 Methods of proving character.

a. Reputation or opinion. In all cases in which evi-
dence of character or a trait of character of a person is ad-
missible, proof may be made by testimony as to
reputation or by testimony in the form of an opinion. On
cross-examination, inquiry is allowable into relevant
specific instances of conduct.

b. Specific instances of conduct. In cases in which
character or a trait of character of a person is an essential
element of a charge, claim, or defense, proof may also be
made of specific instances of the person’s conduct. [Re-
port 1983; November 9, 2001, effective February 15,
2002]



June 2002

Rule 5.406 Habit; routine practice. Evidence of the
habit of a person or of the routine practice of an organiza-
tion, whether corroborated or not and regardless of the
presence of eyewitnesses, is relevant to prove that the
conduct of the person or organization on a particular oc-
casion was in conformity with the habit or routine prac-
tice. [Report 1983; November 9, 2001, effective
February 15, 2002]

Rule 5.407 Subsequent remedial measures. When, af-
teran event, measures are taken which, if taken previous-
ly, would have made the event less likely to occur,
evidence of the subsequent measures is not admissible to
prove negligence or culpable conductin connection with
the event. Thisrule does notrequire the exclusion of evi-
dence of subsequent measures when offered in connec-
tion with a claim based on strict liability in tort or breach
of warranty or for another purpose, such as proving own-
ership, control, or feasibility of precautionary measures,
if controverted, orimpeachment. [Report 1983; Novem-
ber 9, 2001, effective February 15, 2002]

Rule 5.408 Compromise and offers to compromise.
Evidence of (1) furnishing or offering or promising to
furnish, or (2) accepting or offering or promising to ac-
cept, a valuable consideration in compromising or at-
tempting to compromise a claim which wasdisputed asto
either validity or amount, is not admissible to prove li-
ability for or invalidity of the claim or its amount. Evi-
dence of conduct or statements made in compromise
negotiations is likewise not admissible. This rule does
not require the exclusion of any evidence otherwise dis-
coverable merely because it is presented in the course of
compromise negotiations. Thisrule alsodoes notrequire
exclusion when the evidence is offered for another pur-
pose, such as proving bias or prejudice of a witness, nega-
tiving a contention of undue delay, or proving an effort to
obstruct a criminal investigation or prosecution. [Report
1983; November 9, 2001, effective February 15, 2002]

Rule 5.409 Payment of expenses. Evidence of furnish-
ing or offering or promising to pay expenses occasioned
by an injury is not admissible to prove liability for the in-
jury. [Report 1983; November 9, 2001, effective Febru-
ary 15, 2002]

Rule 5.410 Inadmissibility of pleas, plea discussions,
and related statements. Except as otherwise provided
in this rule or Iowa R. Crim. P. 2.10(5), evidence of the
following is not, in any civil or criminal proceeding, ad-
missible against the defendant who made the plea or was
a participant in the plea discussions:

(1) A plea of guilty which was later withdrawn.

(2) A plea of nolo contendere in a federal court or
criminal proceeding in another state.

(3) Anystatementmade in the course of any proceed-
ings under Fed. R. Crim. P. 11, Iowa R. Crim. P. 2.10, or
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comparable procedure in other states regarding either of
the foregoing pleas.

(4) Any statement made in the course of plea discus-
sions with an attorney for the prosecuting authority
which do not result in a plea of guilty or which result in a
plea of guilty later withdrawn.

However, such a statement is admissible under either
of the following circumstances:

(i) In any proceeding wherein another statement
made in the course of the same plea or plea discussions
has been introduced and the statement ought in fairness
be considered contemporaneously with it.

(ii) Inacriminal proceeding for perjury or false state-
ment if the statement was made by the defendant under
oath, on the record and in the presence of counsel. [Re-
port 1983; July 31, 1987, effective October 1, 1987; No-
vember 9, 2001, effective February 15, 2002]

Rule 5.411 Liability insurance. Evidence that a person
was or was not insured against liability is not admissible
upon the issue of whether the person acted negligently or
otherwise wrongfully. This rule does not require the ex-
clusion of evidence of insurance against liability when
offered for another purpose, such as proof of agency,
ownership, or control, or bias or prejudice of a witness.
[Report 1983; November 9, 2001, effective February 15,
2002]

Rule 5.412 Sexual abuse cases; relevance of victim’s
past behavior.

a. Notwithstanding any other provision of law, in a
criminal case in which a person is accused of sexual
abuse, reputation or opinion evidence of the past sexual
behavior of an alleged victim of such sexual abuse is not
admissible.

b. Notwithstanding any other provision of law, in a
criminal case in which a person is accused of sexual
abuse, evidence of a victim’s past sexual behavior other
than reputation or opinion evidence is also not admissi-
ble, unless such evidence is either of the following:

(1) Admitted in accordance with rules 5.412(c)(1)
and 5.412(c)(2) and is constitutionally required to be ad-
mitted.

(2) Admitted in accordance with rule 5.412(c) and is
evidence of either of the following:

(A) Past sexual behavior with persons other than the
accused, offered by the accused upon the issue of whether
the accused was or was not, with respect to the alleged
victim, the source of semen or injury.

(B) Past sexual behavior with the accused and is of-
feredby the accused upon the issue of whether the alleged
victim consented to the sexual behavior with respect to
which sexual abuse is alleged.

c. (1) Ifthe person accused of sexual abuse intends
to offer under rule 5.412(b) evidence of specific
instancesofthealleged victim’s pastsexual behavior, the
accused shall make a written motion to offer such evi-
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dence not later than 15 days before the date on which the
trial in which such evidence is to be offered is scheduled
tobegin, except that the court may allow the motion tobe
made atalater date, including during trial, if the court de-
termineseither that the evidence isnewly discovered and
could nothave been obtained earlier through the exercise
of due diligence or that the issue to which such evidence
relates has newly arisen in the case. Any motion made
under this paragraph shall be served on all other parties
and on the alleged victim.

(2) The motion described inrule 5.412(c)(1) shall be
accompanied by a written offer of proof. If the court de-
termines that the offer of proof contains evidence de-
scribedinrule 5.412(b), the court shall order a hearing in
chamberstodetermine if suchevidence isadmissible. At
such hearing the partiesmay call witnesses, including the
alleged victim, and offer relevant evidence. Notwith-
standing rule 5.104(b), if the relevancy of the evidence
which the accused seeksto offer in the trial depends upon
the fulfillment of a condition of fact, the court, at the hear-
ing in chambers or at a subsequent hearing in chambers
scheduled for such purpose, shall accept evidence on the
issue of whether such condition of fact is fulfilled and
shall determine such issue.

(3) Ifthe courtdetermines on the basis of the hearing
described inrule 5.412(c)(2) that the evidence which the
accused seeks to offer is relevant and that the probative
value of such evidence outweighs the danger of unfair
prejudice, such evidence shall be admissible inthe trial to
the extent an order made by the court specifies evidence
which may be offered and areas with respect to which the
alleged victim may be examined or cross-examined.

d. For purposes of this rule, the term “past sexual
behavior” means sexual behavior other than the sexual
behavior with respect to which sexual abuse is alleged.
[Report 1983; November 9, 2001, effective February 15,
2002]

Rules 5.413 to 5.500 Reserved.

ARTICLE V

PRIVILEGES
Rule 5.501 General rule. Nothingin these rules shall be
deemed to modify or supersede existing law relating to
the privilege of a witness, person, government, state or

political subdivision. [Report 1983; November 9, 2001,
effective February 15, 2002]

Rules 5.502 to 5.600 Reserved.

ARTICLE VI
WITNESSES
Rule 5.601 General rule of competency. Unlessother-

wise provided by statute or rule, every person is compe-
tent to be a witness. [Report 1983; 1985 Iowa Acts, ch
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174, §16; 1990 Iowa Acts, ch 1015; November 9, 2001,
effective February 15, 2002]

Rule 5.602 Lack of personal knowledge. A witness
may not testify to a matter unless evidence is introduced
sufficient tosupporta finding that the witness has person-
al knowledge of the matter. Evidence to prove personal
knowledge may, but need not, consist of the testimony of
the witness. This rule is subject to the provisions of rule
5.703 relating to opinion testimony by expert witnesses.
[Report 1983; November 9, 2001, effective February 15,
2002]

Rule 5.603 Oath or affirmation. Before testifying, ev-
ery witness shall be required to declare that the witness
will testify truthfully, by oath or affirmation adminis-
tered in a form calculated to awaken the witness’s con-
science and impress the witness’s mind with the
witness’s duty to do so. [Report 1983; November 9,
2001, effective February 15, 2002]

Rule 5.604 Interpreters. Aninterpreter issubject tothe
provisionsoftheserulesrelatingto qualificationas anex-
pert and the administration of an oath or affirmation that
theinterpreter willmake atrue translation. [Report 1983;
November 9, 2001, effective February 15, 2002]

Rule 5.605 Competency of judge as witness. The judge
presiding at the trial may not testify in that trial as a wit-
ness. No objection need be made in order to preserve the
point. [Report 1983; November 9,2001, effective Febru-
ary 15, 2002]

Rule 5.606 Competency of juror as witness.

a. Atthetrial. Amember of the jury may not testify
as a witness before that jury in the trial of the case in
which the jurorissitting. Ifthe juroriscalled sototestify,
the opposing party shall be afforded an opportunity to ob-
ject out of the presence of the jury.

b. Inquiry into validity of verdict or indictment.
Upon an inquiry into the validity of a verdict or indict-
ment, ajuror may not testify asto any matter or statement
occurring during the course of the jury’s deliberations or
to the effect of anything upon that or any other juror’s
mind or emotions as influencing the juror to assent to or
dissent from the verdict or indictment or concerning the
juror’s mental processes in connection therewith, except
that a juror may testify on the question whether extrane-
ous prejudicial information was improperly brought to
the jury’s attention or whether any outside influence was
improperly brought to bear upon any juror. Normay aju-
ror’s affidavit or evidence of any statement by the juror
concerning a matter about which the juror would be pre-
cluded from testifying be received for these purposes.
[Report 1983; November 9, 2001, effective February 15,
2002]
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Rule 5.607 Who may impeach. The credibility of a wit-
ness may be attacked by any party, including the party
calling the witness. [Report 1983; November9, 2001, ef-
fective February 15, 2002]

Rule 5.608 Evidence of character and conduct of
witness.

a. Opinion and reputation evidence of character.
The credibility of a witness may be attacked or supported
by evidence in the form of opinion or reputation, subject
to the following limitations:

(1) The evidence may refer only to character for
truthfulness or untruthfulness.

(2) Evidence of truthful character is admissible only
after the character of the witness for truthfulness hasbeen
attacked by opinion or reputation evidence or otherwise.

b. Specific instances of conduct. Specificinstances
of the conduct of a witness, for the purpose of attacking or
supporting the witness’s credibility, other than convic-
tion of crime as provided inrule 5.609, may not be proved
by extrinsicevidence. They may, however, in the discre-
tion of the court, if probative of truthfulness or untruth-
fulness, be inquired into on cross-examination of the
witness (1) concerning the witness’s character for truth-
fulness or untruthfulness, or (2) concerning the character
for truthfulness or untruthfulness of another witness as to
which character the witness being cross-examined has
testified.

The giving of testimony, whether by an accused or by
any other witness, does not operate asa waiver of the wit-
ness’s privilege against self-incrimination when ex-
amined with respect to matters which relate only to
credibility. [Report 1983; November 9, 2001, effective
February 15, 2002]

Rule 5.609 Impeachmentby evidence of conviction of
crime.

a. General rule. For the purpose of attacking the
credibility of a witness:

(1) Evidence thatawitnessother thanthe accused has
been convicted of a crime shall be admitted, subject to
rule 5.403, if the crime was punishable by death or im-
prisonment in excess of one year pursuant to the law un-
der which the witness was convicted, and evidence that
anaccusedhasbeen convicted of sucha crime shall be ad-
mitted if the court determines that the probative value of
admitting thisevidence outweighsitsprejudicial effectto
the accused; and

(2) Evidence thatany witness hasbeen convicted ofa
crime shall be admitted if it involved dishonesty or false
statement, regardless of the punishment.

b. Time limit. Evidence of a conviction under this
rule is not admissible if a period of more than ten years
has elapsed since the date of the conviction or of the re-
lease of the witness from the confinement imposed for
that conviction, whichever is the later date, unless the
court determines, in the interests of justice, that the pro-
bative value of the conviction supported by specific facts
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andcircumstancessubstantially outweighsitsprejudicial
effect. However, evidence of a conviction more than ten
yearsoldascalculated herein, isnotadmissible unlessthe
proponent gives to the adverse party sufficient advance
written notice of intent to use such evidence to provide
the adverse party witha fair opportunity to contest the use
of such evidence.

c. Effectof pardon. Evidence of a conviction is not
admissible under this rule if the conviction has been the
subject of a pardon.

d. Juvenile adjudications. Evidence of juvenile ad-
judications is generally not admissible under this rule.
The court may, however, in a criminal case allow evi-
dence of a juvenile adjudication of a witness other than
the accused if conviction of the offense would be admis-
sible to attack the credibility of an adult and the court is
satisfied thatadmission in evidence is necessary for a fair
determination of the issue of guilt or innocence.

e. Pendency of appeal. The pendency of an appeal
therefrom does not render evidence of a conviction inad-
missible. Evidence of the pendency of an appeal is ad-
missible. [Report 1983; Court Order December 7, 1995,
effective March 1, 1996; November 9, 2001, effective
February 15, 2002]

Rule 5.610 Religious beliefs or opinions. Evidence of
the beliefs or opinions of a witness on matters of religion
is not admissible for the purpose of showing that by rea-
son of their nature the witness’s credibility is impaired or
enhanced. [Report 1983; November 9, 2001, effective
February 15, 2002]

Rule 5.611 Mode and order of interrogation and
presentation.

a. Controlby court. The courtshall exercise reason-
able control overthe mode and orderof interrogating wit-
nesses and presenting evidence so as to (1) make the
interrogation and presentation effective for the ascertain-
ment of the truth, (2) avoid needless consumption of
time, and (3) protect witnesses from harassment orundue
embarrassment.

b. Scopeofcross[Jexamination. Cross-examination
should be limited to the subject matter of the direct ex-
amination and matters affecting the credibility of the wit-
ness. The court may, in the exercise of discretion, permit
inquiry into additional matters as if on direct examina-
tion.

c. Leading questions. Leading questions should not
be used on the direct examination of a witness except as
may be necessary to develop that witness’s testimony.
Ordinarily leading questions should be permitted on
cross-examination. When a party calls a hostile witness,
an adverse party, or a witness identified with an adverse
party, interrogation may be by leading questions. [Re-
port 1983; amended February 21, 1985, effective July 1,
1985; November 9, 2001, effective February 15, 2002]
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Rule 5.612 Writing used to refresh memory. Except
as otherwise provided in criminal proceedings by lowa
R. Crim. P. 2.14, if a witness uses a writing to refresh the
witness’s memory for the purpose of testifying, either:

(1) While testifying, or

(2) Before testifying, if the court in its discretion
finds a necessity in the interests of justice, an adverse
party is entitled to have the writing produced at the hear-
ing, to inspect it, to cross-examine the witness thereon,
and to introduce in evidence those portions which relate
to the testimony of the witness. If it is claimed that the
writing contains matters not related to the subject matter
of the testimony the court shall examine the writing in
camera, excise any portions not so related, and order de-
livery of the remainder to the party entitled thereto. Any
portion withheld over objections shall be preserved and
madeavailable tothe appellate courtinthe eventof anap-
peal. If a writing isnot produced or delivered pursuant to
order under this rule, the court shall make any order jus-
tice requires, except that in criminal cases when the pros-
ecution elects not to comply, the order shall be one
striking the testimony or, if the court in its discretion, de-
termines that the interests of justice so require, declaring
a mistrial. [Report 1983; November 9, 2001, effective
February 15, 2002]

Rule 5.613 Prior statements of witnesses.

a. Examining witness concerning prior statement.
In examining a witness concerning a prior statement
made by the witness, whether written or not, the state-
ment need not be shown nor its contents disclosed to the
witness at that time, but on request the same shall be
shown or disclosed to opposing counsel.

b. Extrinsicevidence of priorinconsistent statement
of witness. Extrinsic evidence of a prior inconsistent
statement by a witness is not admissible unless the wit-
ness is afforded an opportunity to explain or deny the
same and the opposite party is afforded an opportunity to
interrogate the witness thereon, or the interests of justice
otherwise require. Thisrule doesnot apply toadmissions
of a party-opponent as defined in rule 5.801(d)(2). [Re-
port 1983; November 9, 2001, effective February 15,
2002]

Rule 5.614 Calling and interrogation of witnesses by
court.

a. Calling by court. For good cause in exceptional
cases, the court may, on its own motion or at the sugges-
tion of a party, call witnesses, and all parties are entitled
to cross-examine witnesses thus called.

b. Interrogationby court. Whennecessary in the in-
terest of justice, the court may interrogate witnesses,
whether called by the court or by a party.

c.  Objections. Objectionsto the calling of witnesses
by the court or to interrogation by it may be made at the
time or at the next available opportunity when the jury is
not present. [Report 1983; November 9, 2001, effective
February 15, 2002]
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Rule 5.615 Exclusion of witnesses. At the request of a
party the court may order witnesses excluded so that they
cannot hear the testimony of other witnesses, and it may
make the order of its own motion. This rule does not au-
thorize exclusion of any of the following:

(1) A party who is a natural person.

(2) An officer or employee of a party which is not a
natural person designated as its representative by its at-
torney.

(3) Apersonwhose presence isshown by a party tobe
essential to the presentation of the party’s cause. [Report
1983; November 9, 2001, effective February 15, 2002]

Rules 5.616 to 5.700 Reserved.

ARTICLE VII
OPINIONS AND EXPERT TESTIMONY

Rule 5.701 Opinion testimony by lay witnesses. If the
witness is not testifying as an expert, the witness’s testi-
mony in the form of opinions or inferences is limited to
those opinions or inferences which are (a) rationally
based on the perception of the witness and (b) helpful toa
clear understanding of the witness’s testimony or the de-
termination of afactinissue. [Report 1983; November9,
2001, effective February 15, 2002]

Rule 5.702 Testimony by experts. If scientific, techni-
cal, or other specialized knowledge will assist the trier of
fact to understand the evidence or to determine a fact in
issue, a witness qualified as an expert by knowledge,
skill, experience, training, oreducationmay testify there-
to in the form of an opinion or otherwise. [Report 1983;
November 9, 2001, effective February 15, 2002]

Rule 5.703 Bases of opinion testimony by experts. The
facts or data in the particular case upon which an expert
bases an opinion or inference may be those perceived by
ormade known to the expert at or before the trial or hear-
ing. If of a type reasonably relied upon by experts in the
particular field in forming opinions or inferences upon
the subject, the facts ordata need not be admissible inevi-
dence. [Report 1983; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 5.704 Opinion on ultimate issue. Testimony in
the form of an opinion or inference otherwise admissible
isnotobjectionable becauseitembracesanultimateissue
to be decided by the trier of fact. [Report 1983; Novem-
ber 9, 2001, effective February 15, 2002]

Rule 5.705 Disclosure of facts or data underlying ex[]
pertopinion. The expert may testify in terms of opinion
or inference and give reasons therefor without first testi-
fying to the underlying facts or data, unless the court re-
quires otherwise. The expert may in any event be
required to disclose the underlying facts or data on cross-
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examination. [Report 1983; November9, 2001, effective
February 15, 2002]

Rule 5.706 Court[]Jappointed experts.

a. Appointment. The court may on the motion of any
party enter an order to show cause why expert witnesses
should not be appointed, and may request the parties to
submit nominations. The court may appoint any expert
witnesses agreed upon by the parties, and may appoint
expert witnesses of its own selection. An expert witness
shall notbe appointed by the court unless the witness con-
sents to act. A witness so appointed shall be informed of
the witness’s duties by the court in writing, a copy of
which shall be filed with the clerk, or at a conference in
which the parties shall have opportunity to participate. A
witness so appointed shall advise the parties of the wit-
ness’s findings, if any; the witness’s deposition may be
taken by any party; and the witness may be called to testi-
fy by the court or any party. The witness shall be subject
to cross-examination by each party, including a party
calling the witness.

b. Compensation. Expert witnesses so appointed
are entitled toreasonable compensation in whatever sum
the court may allow. Except as otherwise provided by
law, the compensation shall be paid by the partiesin such
proportionandat suchtime asthe courtdirects, and there-
after charged in like manner as other costs.

c. Disclosure of appointment. In the exercise of its
discretion, the court may authorize disclosure to the jury
of the fact that the court appointed the expert witness.

d. Parties’ experts of own selection. Nothing in this
rule limits the parties in calling expert witnesses of their
own selection. [Report 1983; November 9, 2001, effec-
tive February 15, 2002]

Rules 5.707 to 5.800 Reserved.

ARTICLE VIII
HEARSAY

Rule 5.801 Definitions. The following definitionsapply
under this article:

a. Statement. A “statement” is(1)anoral or written
assertion or (2) nonverbal conduct of a person, if it is in-
tended by the person as an assertion.

b. Declarant. A “declarant” is aperson who makes
a statement.

c. Hearsay. “Hearsay” is a statement, other than
one made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the mat-
ter asserted.

d. Statementswhicharenot hearsay. The following
statements are not hearsay:

(1) Prior statement by witness. The declarant testi-
fies at the trial or hearing and is subject to cross-
examinationconcerning the statement, and the statement
is (A) inconsistent with the declarant’s testimony, and
was given under oath subject to the penalty of perjury ata
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trial, hearing, or other proceeding, or in a deposition, or
(B) consistent with the declarant’s testimony and is of-
fered torebutan expressorimplied charge against the de-
clarant of recent fabrication or improper influence or
motive, or (C) one of identification of a person made after
perceiving the person; or

(2) Admission by party[lopponent. The statement is
offered against a party and is (A) the party’s own state-
ment, ineither anindividual or a representative capacity,
or (B) a statement of which the party has manifested an
adoption or belief in its truth, or (C) a statement by a per-
son authorized by the party to make a statement concern-
ing the subject, or (D) a statement by the party’s agent or
servant concerning a matter within the scope of the
agency or employment, made during the existence of the
relationship, or (E) a statement by a coconspirator of a
party during the course and in furtherance of the conspir-
acy. [Report 1983; November 9, 2001, effective Febru-
ary 15, 2002]

Rule 5.802 Hearsay rule. Hearsay isnot admissible ex-
cept as provided by the Constitution of the state of lowa,
by statute, by therules of evidence, orby otherrules ofthe
Iowa Supreme Court. [Report 1983; November 9, 2001,
effective February 15, 2002]

Rule 5.803 Hearsay exceptions; availability of de[]
clar[Jant immaterial. The following are not excluded
by the hearsayrule, eventhoughthe declarantisavailable
as a witness:

(1) Present sense impression. A statement describ-
ing or explaining an event or condition made while the
declarant was perceiving the event or condition, or im-
mediately thereafter.

(2) Excitedutterance. A statement relating to a star-
tling event or condition made while the declarant was un-
der the stress of excitement caused by the event or
condition.

(3) Then existing mental, emotional, or physical
condition. A statement of the declarant’s then existing
state of mind, emotion, sensation, or physical condition
(suchasintent, plan, motive, design, mental feeling, pain,
and bodily health), but not including a statement of
memory or belief to prove the fact remembered or be-
lieved unlessit relates to the execution, revocation, iden-
tification, or terms of declarant’s will.

(4) Statements for purposes of medical diagnosis or
treatment. Statements made for purposes of medical
diagnosisor treatment and describing medical history, or
past or present symptoms, pain, or sensations, or the in-
ception or general character of the cause or external
source thereof insofar as reasonably pertinent to diagno-
sis or treatment.

(5) Recorded recollection. A memorandum or rec-
ord concerning a matter about which a witness once had
knowledge but now has insufficient recollection to en-
able the witness to testify fully and accurately, shown to
have been made or adopted by the witness when the mat-
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ter was fresh in the witness’s memory and to reflect that
knowledge correctly. If admitted, the memorandum or
record may be read into evidence but may notitself be re-
ceived as an exhibit unless offered by an adverse party.

(6) Recordsofregularly conducted activity. Amem-
orandum, report, record, or data compilation, in any
form, of acts, events, conditions, opinions, or diagnoses,
made at or near the time by, or from information trans-
mitted by, a person with knowledge, if kept in the course
of a regularly conducted business activity, and the regu-
lar practice of that business activity was to make the
memorandum, report, record, or data compilation, all as
shown by the testimony of the custodian or other quali-
fied witness, unless the source of information or the
method or circumstances of preparation indicate lack of
trustworthiness. The term “business” as used in this sub-
rule includes business, institution, association, profes-
sion, occupation, and calling of every kind, whether or
not conducted for profit.

(7) Absence of entry in records kept in accordance
with the provisions of rule 5.803(6). Evidence that a mat-
ter is not included in the memoranda reports, records, or
data compilations, in any form, kept in accordance with
the provisions of rule 5.803(6), to prove the nonoccur-
rence or nonexistence of the matter, if the matter was ofa
kind of which a memorandum, report, record, or data
compilation was regularly made and preserved, unless
the sources of information or other circumstances indi-
cate lack of trustworthiness.

(8) Public records and reports.

(A) To the extent not otherwise provided in rule
5.803(8)(B), records, reports, statements, or data com-
pilations in any form of a public office or agency setting
forth its regularly conducted and regularly recorded ac-
tivities, or matters observed pursuant to a duty imposed
by law and as to which there was a duty to report, or fac-
tual findings resulting from an investigation made pur-
suant to authority granted by law.

(B) The following are not within this exception to the
hearsay rule:

(i) Investigative reports by police and other law en-
forcement personnel.

(ii) Investigative reports prepared by or for a govern-
ment, a public office or an agency when offered by itina
case in which it is a party.

(iii) Factual findings offered by the state or political
subdivision in criminal cases.

(iv) Factualfindings resulting from special investiga-
tion of a particular complaint, case, or incident.

(v) Anymatterastowhichthe sources of information
or other circumstances indicate lack of trustworthiness.

Rule 5.803(8)(B), however, shall not supersede spe-
cific statutory provisions regarding the admissibility of
particular public records and reports.

(9) Records of vital statistics. Records or data com-
pilations, in any form, of births, fetal deaths, adoptions,
deaths, marriages, divorces, dissolutions and annul-
ments, if the report thereof was made to a public office
pursuant to requirements of law.
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(10) Absence of public record or entry. To prove the
absence of a record, report, statement, or data compila-
tion, in any form, or the nonoccurrence or nonexistence
of a matter of which a record, report, statement, or data
compilation, in any form, was regularly made and pre-
served by a public office or agency, evidence in the form
of a certification in accordance with rule 5.902, or testi-
mony, that diligent search failed to disclose the record,
report, statement, or data compilation, or entry.

(11) Records of religious organizations. Statements
of births, marriages, divorces, deaths, legitimacy, ances-
try, relationship by blood or marriage, or other similar
facts of personal or family history, contained in aregular-
ly kept record of a religious organization.

(12) Marriage, baptismal, and similar certificates.
Statements of fact contained in a certificate that the mak-
er performed a marriage or other ceremony or adminis-
tered a sacrament, made by a clergyman, public official,
or other person authorized by the rules or practices of a
religious organization or by law to perform the act certi-
fied, and purporting to have beenissued at the time of the
act or within a reasonable time thereafter.

(13) Family records. Statements of fact concerning
personal or family history contained in family Bibles, ge-
nealogies, charts, engravings on rings, inscriptions on
family portraits, engravings on urns, crypts, or tomb-
stones, or the like.

(14) Records of documents affecting an interest in
property. The record of a document purporting to estab-
lish or affect an interest in property, as proof of the con-
tent of the original recorded document and its execution
and delivery by each person by whom it purports to have
been executed, if the record is a record of a public office
and an applicable statute authorizes the recording of doc-
uments of that kind in that office.

(15) Statements in documents affecting an interest in
property. A statement contained in a document purport-
ing to establish or affect an interestin property if the mat-
ter stated was relevant to the purpose of the document,
unless dealings with the property since the document was
made have been inconsistent with the truth of the state-
ment or the purport of the document.

(16) Statements in ancient documents. Statements in
adocumentinexistence 30 years ormore the authenticity
of which is established.

(17) Market reports, commercial publications. Mar-
ket quotations, tabulations, lists, directories, or other
published compilations, generally used and relied upon
by the public or by persons in particular occupations.

(18) Learned treatises. To the extent called to the
attention of an expert witness upon cross-examination or
relied upon by that witness in direct examination, state-
ments contained in published treatises, periodicals, or
pamphlets on a subject of history, medicine, or other sci-
ence or art, established as areliable authority by the testi-
mony or admission of the witness or by other expert
testimony or by judicial notice. If admitted, the state-
ments may be read into evidence but may not be received
as exhibits.
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(19) Reputationconcerningpersonalor family histo[]
ry. Reputation among members of a person’s family by
blood, adoption, ormarriage, oramonga person’s associ-
ates, or in the community, concerning a person’s birth,
adoption, marriage, divorce,dissolution, death,legitima-
cy, relationship by blood, adoption, or marriage, ances-
try, or other similar fact of personal or family history.

(20) Reputation concerning boundaries or general
history. Reputation in a community, arising before the
controversy, as to boundaries of or customs affecting
lands in the community, and reputation as to events of
general history important to the community or state orna-
tion in which located.

(21) Reputation as to character. Reputation of a per-
son’s character among the person’s associates or in the
community.

(22) Judgment of previous conviction. Evidence of a
final judgment, entered after a trial or upon a plea of
guilty (butnotupon aplea ofnolo contendere), adjudging
a person guilty of a crime punishable by death or impris-
onment in excess of one year, to prove any fact essential
to sustain the judgment, but not including, when offered
by the state or political subdivision in a criminal prosecu-
tion for purposes other than impeachment, judgments
against persons other than the accused. The pendency of
anappeal may be shownbut doesnot affect admissibility.

(23) Judgment as to personal, family or general his[]
tory, or boundaries. Judgments as proof of matters of
personal, family or general history, or boundaries, essen-
tialtothe judgment, if the same would be provable by evi-
dence of reputation.

(24) Other exceptions. A statement not specifically
covered by any of the foregoing exceptions but having
equivalent circumstantial guarantees of trustworthiness,
ifthe court determines that (A) the statement is offered as
evidence of a material fact; (B) the statement is more pro-
bative on the point for which it is offered than any other
evidence which the proponent can procure through rea-
sonable efforts; and (C) the general purposes of these
rules and the interests of justice will best be served by ad-
mission of the statement intoevidence. However, astate-
mentmay notbe admitted under this exception unless the
proponent of it makes known to the adverse party suffi-
ciently inadvance of the trial orhearing to provide the ad-
verse party with a fair opportunity to prepare to meet it,
the proponent’s intention to offer the statement and the
particularsofit, including the name and address of the de-
clarant. [Report 1983; amended February 21, 1985, ef-
fective July 1, 1985; November 9, 2001, effective
February 15, 2002]

Rule 5.804 Hearsay exceptions; declarant unavail[]
able.
a. Definition of unavailability. “Unavailability as a
witness” includes situations in which the declarant:
(1) Isexempted by ruling of the court on the ground
of privilege from testifying concerning the subject matter
of the declarant’s statement; or
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(2) Persists in refusing to testify concerning the sub-
ject matter of the declarant’s statement despite an order
of the court to do so; or

(3) Testifiestoalack of memory of the subject matter
of the declarant’s statement; or

(4) Isunable to be present or to testify at the trial or
hearing because of death or then existing physical or
mental illness or infirmity; or

(5) Isabsent from the trial or hearing and the propo-
nentofa statement has been unable to procure the declar-
ant’s attendance by process or other reasonable means.

A declarant is not unavailable as a witness if exemp-
tion, refusal, claim of lack of memory, inability, or ab-
sence is due to the procurement or wrongdoing of the
proponent of a statement for the purpose of preventing
the witness from attending or testifying.

b. Hearsay exceptions. The following are not ex-
cluded by the hearsay rule if the declarant is unavailable
as a witness:

(1) Former testimony. Testimony given as a witness
at another trial or hearing of the same or a different pro-
ceeding, or in a deposition taken in compliance with law
in the course of the same or another proceeding, if the
party against whom the testimony is now offered, or, ina
civil action or proceeding, a predecessor in interest, had
anopportunity andsimilarmotive todevelop the testimo-
ny by direct, cross, or redirect examination.

(2) Statement under belief of impending death. A
statement made by a declarant while believing that the
declarant’s death was imminent, concerning the cause or
circumstancesof whatthe declarantbelievedtobe the de-
clarant’s impending death.

(3) Statement against interest. A statement which
was at the time of its making so far contrary to the
declarant’s pecuniary or proprietary interest, or so far
tended to subject the declarant to civil or criminal liabil-
ity, or to render invalid a claim by the declarant against
another, that a reasonable person in the declarant’s posi-
tion would not have made the statement unless believing
itto be true. A statement tending to expose the declarant
to criminal liability and offered to exculpate the accused
is not admissible unless corroborating circumstances
clearly indicate the trustworthiness of the statement.

(4) Statement of personal or family history.

(A) Astatementconcerningthe declarant’sownbirth,
adoption, marriage, divorce, dissolution, legitimacy,
relationship by blood, adoption, ormarriage, ancestry, or
other similar fact of personal or family history, even
though declarant had no means of acquiring personal
knowledge of the matter stated; or

(B) A statement concerning the foregoing matters,
and death also, of another person, if the declarant was re-
lated to the other by blood, adoption, or marriage or was
so intimately associated with the other’s family as to be
likelytohaveaccurate informationconcerning the matter
declared.

(5) Other exceptions. A statement not specifically
covered by any of the foregoing exceptions but having
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equivalent circumstantial guarantees of trustworthiness,
ifthe court determines that (A) the statement is offered as
evidence of amaterial fact; (B) the statementis more pro-
bative on the point for which it is offered than any other
evidence which the proponent can procure through rea-
sonable efforts; and (C) the general purposes of these
rules and the interests of justice will best be served by ad-
mission of the statement intoevidence. However, astate-
ment may not be admitted under this exception unless the
proponent of it makes known to the adverse party suffi-
ciently inadvance of the trial orhearing to provide the ad-
verse party with a fair opportunity to prepare to meet it,
the proponent’s intention to offer the statement and the
particularsofit, including the name and address of the de-
clarant. [Report 1983; November 9,2001, effective Feb-
ruary 15, 2002]

Rule 5.805 Hearsay within hearsay. Hearsay included
within hearsay is not excluded under the hearsay rule if
each part of the combined statements conforms with an
exception to the hearsay rule provided in this chapter.
[Report 1983; November 9, 2001, effective February 15,
2002]

Rule 5.806 Attacking and supporting credibility of
declarant. When a hearsay statement, or a statement de-
fined in rule 5.801(d)(2)(C), (D), or (E), has been ad-
mittedinevidence, the credibility of the declarant may be
attacked, and if attacked may be supported, by any evi-
dence which would be admissible for those purposes if
declarant had testified as a witness. Evidence of a state-
mentor conductby the declarantatany time, inconsistent
with the declarant’s hearsay statement, is not subject to
any requirement that the declarant may have been af-
forded an opportunity to deny or explain. If the party
against whom a hearsay statement has been admitted
calls the declarant as a witness, the party is entitled to ex-
amine the declarant on the statement as if under cross-
examination. [Report1983; November9,2001, effective
February 15, 2002]

Rules 5.807 to 5.900 Reserved.

ARTICLE IX
AUTHENTICATION AND IDENTIFICATION

Rule 5.901 Requirement of authentication or identi[]
fication.

a. General provision. The requirement of authenti-
cationoridentificationasacondition precedentto admis-
sibility is satisfied by evidence sufficient to support a
finding that the matter in question is what its proponent
claims.

b. Illustrations. By way of illustration only, and not
by way of limitation, the following are examples of au-
thentication or identification conforming with the re-
quirements of this rule:
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(1) Testimony of witnesswithknowledge. Testimony
that a matter is what it is claimed to be.

(2) Nonexpert opinion on handwriting. Nonexpert
opinionasto the genuineness of handwriting, based upon
familiarity not acquired for purposes of the litigation.

(3) Comparison by trier or expert witness. Compari-
son by the trier of fact or by expert witnesses with speci-
mens which have been authenticated.

(4) Distinctive characteristics and the like. Appear-
ance, contents, substance, internal patterns, or other dis-
tinctive characteristics, taken in conjunction with
circumstances.

(5) Voice identification. ldentification of a voice,
whether heard firsthand or through mechanical or elec-
tronic transmission or recording, by opinion based upon
hearing the voice at any time under circumstances con-
necting it with the alleged speaker.

(6) Telephone conversations. Telephone conversa-
tions, by evidence that a call was made to the number as-
signed at the time by the telephone company to a
particular person or business, if (A) in the case of a per-
son, circumstances, including self-identification, show
the person answering to be the one called, or (B) in the
case of abusiness, the call was made to aplace of business
andthe conversationrelated tobusinessreasonably trans-
acted over the telephone.

(7) Publicrecordsorreports. Evidence thatawriting
authorized by law to be recorded or filed and in fact re-
corded or filed in a public office, or a purported public
record, report, statement, or data compilation, in any
form, is from the public office where items of this nature
are kept.

(8) Ancient documents or data compilation. Evi-
dence that a document or data compilation, in any form,
(A)isinsuchcondition asto create no suspicion concern-
ing its authenticity, (B) wasin a place where it, if authen-
tic, would likely be, and (C) has been in existence 30
years or more at the time it is offered.

(9) Processorsystem. Evidence describing a process
or system used to produce a result and showing that the
process or system produces an accurate result.

(10) Methods provided by statute or rule. Any meth-
od of authentication or identification provided by statute
or by rules prescribed by the lowa Supreme Court. [Re-
port 1983; November 9, 2001, effective February 15,
2002]

Rule 5.902 Self Jauthentication. Extrinsic evidence of
authenticity as a condition precedent to admissibility is
not required with respect to the following:

(1) Domestic public documents under seal. A docu-
ment bearing a seal purporting to be that of the United
States, or of any state, district, commonwealth, territory,
or insular possession thereof, or the Panama Canal Zone,
or the Trust Territory of the Pacific Islands, or of a politi-
cal subdivision, department, officer, or agency thereof,
and a signature purporting to be an attestation or execu-
tion.
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(2) Domestic public documents not under seal. A
document purporting to bear the signature in the official
capacity of an officer or employee of any entity included
inrule 5.902(1), having no seal, if a public officer having
aseal and having official duties in the district or political
subdivisionofthe officer oremployee certifiesunder seal
that the signer has the official capacity and that the signa-
ture is genuine.

(3) Foreignpublic documents. A document purport-
ing to be executed or attested in an official capacity by a
person authorized by the laws of a foreign country to
make the execution or attestation, and accompanied by a
final certification as to the genuineness of the signature
and official position (A) of the executing or attesting per-
son, or (B) of any foreign official whose certificate of
genuineness of signature and official position relates to
the execution or attestation or is in a chain of certificates
of genuineness of signature and official position relating
to the execution or attestation. A final certification may
be made by a secretary of embassy or legation, consul
general, consul, vice consul, or consular agent of the
United States, or a diplomatic or consular official of the
foreign country assigned or accredited to the United
States. If reasonable opportunity has been given to all
parties to investigate the authenticity and accuracy of of-
ficial documents, the court may, for good cause shown,
order that they be treated as presumptively authentic
without final certification or permit themtobe evidenced
by an attested summary with or without final certifica-
tion.

(4) Certified copies of public records. A copy of an
official record or report or entry therein, or of adocument
authorized by law to be recorded or filed and actually re-
corded orfiled in a public office, including data compila-
tions in any form, certified as correct by the custodian or
other person authorized to make the certification, by cer-
tificate complying with rule 5.902(1), (2), or (3) or com-
plying with any Act of Congress or rule prescribed by the
United States Supreme Court pursuant to statutory au-
thority, or statutes of lowa or any other state or territory of
the United States, orrule prescribed by the lowa Supreme
Court.

(5) Official publications. Books, pamphlets, or other
publications purporting to be issued by public authority.

(6) Newspapers and periodicals. Printed materials
purporting to be newspapers or periodicals.

(7) Trade inscriptions and the like. Inscriptions,
signs, tags, or labels purporting to have been affixed in
the course of business and indicating ownership, control,
or origin.

(8) Acknowledgeddocuments. Documentsaccompa-
nied by a certificate of acknowledgment executed in the
manner provided by law by a notary public or other offi-
cer authorized by law to take acknowledgments.

(9) Commercial paper andrelated documents. Com-
mercial paper, signatures thereon, and documents relat-
ing thereto to the extent provided by general commercial
law.
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(10) Presumptions under Acts of Congress or statute
of Iowa or any other state or territory of the United
States. Any signature,documentorother matterdeclared
by Act of Congress or statute of lowa or any other state or
territory of the United States to be presumptively or pri-
ma facie genuine or authentic. [Report 1983; November
9, 2001, effective February 15, 2002]

Rule 5.903 Subscribing witness’s testimony unnec[]
essary. The testimony of a subscribing witness is not
necessary to authenticate a writing unless required by
laws of the jurisdiction whose laws govern the validity of
the writing. Nothing in this rule shall affect the admis-
sion of a foreign will into probate in this state. [Report
1983; November 9, 2001, effective February 15, 2002]

Rules 5.904 to 5.1000 Reserved.

ARTICLE X

CONTENTS OF WRITINGS, RECORDINGS AND
PHOTOGRAPHS

Rule 5.1001 Definitions. For purposes of this article the
following definitions are applicable:

(1) Writings and recordings. “Writings” and “re[]
cordings” consist of letters, words, or numbers, or their
equivalent, set down by handwriting, typewriting, print-
ing, photostating, photographing, magneticimpulse, me-
chanical or electronic recording, or other form of data
compilation.

(2) Photographs.  “Photographs” include still
photographs, X-ray films, video tapes, and motion pic-
tures.

(3) Original. An “original” of awriting orrecording
is the writing or recording itself or any counterpart in-
tended to have the same effect by a person executing or
issuing it. An “original” of a photograph includes the
negative or any print therefrom. If data are stored in a
computer or similar device, any printout or other output
readable by sight, shown to reflect the data accurately, is
an “original.”

(4) Duplicate. A “duplicate” is a counterpart pro-
duced by the same impression as the original, or from the
same matrix, or by means of photography, including en-
largementsand miniatures, or by mechanical orelectron-
icre-recording, or by chemical reproduction, or by other
equivalent techniques which accurately reproduce the
original. [Report 1983; November 9, 2001, effective
February 15, 2002]

Rule 5.1002 Requirement of original. To prove the
content of a writing, recording, or photograph, an origi-
nal is required, except as otherwise provided in these
rules or by statute. [Report 1983; November 9, 2001, ef-
fective February 15, 2002]
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Rule 5.1003 Admissibility of duplicates. A duplicate is
admissible to the same extent as an original unless (1) a
genuine question is raised as to the authenticity of the
original or (2) under the circumstances, admission of the
duplicate would be unfair. [Report 1983; November 9,
2001, effective February 15, 2002]

Rule 5.1004 Admissibility of other evidence of con[]
tents. The original is not required and other evidence of
the contents of a writing, recording, or photograph is ad-
missible if:

(1) Originalslost or destroyed. All originals are lost
or have been destroyed, unless the proponent lost or de-
stroyed them in bad faith; or

(2) Original not obtainable. No original can be ob-
tained by any available judicial process or procedure; or

(3) Original in possession of opponent. At a time
when an original was under the control of the party
against whom offered, that party was put onnotice, by the
pleadings or otherwise, that the contents would be a sub-
ject of proof at the trial or hearing, and that party does not
produce the original at the trial or hearing; or

(4) Collateral matters. The writing, recording, or
photograph is not closely related to a controlling issue.
[Report 1983; November 9, 2001, effective February 15,
2002]

Rule 5.1005 Public records. The contents of an official
record, or of a document authorized to be recorded or
filed and actually recorded or filed, including data com-
pilations in any form, if otherwise admissible, may be
proved by copy, certified as correct in accordance with
rule 5.902, or testified to be correct by a witness who has
compared it with the original. If a copy which complies
with the foregoing cannot be obtained by the exercise of
reasonable diligence, then other evidence of the contents
may be given. [Report 1983; November 9, 2001, effec-
tive February 15, 2002]

Rule 5.1006 Summaries. The contents of voluminous
writings, recordings, or photographs which cannot con-
veniently be examined in court may be presented in the
form of a chart, summary, or calculation. The originals,
or duplicates, shall be made available for examination or
copying, or both, by other parties at reasonable time and
place. The court may order that they be produced in
court. [Report 1983; November 9, 2001, effective Febru-
ary 15, 2002]

Rule 5.1007 Testimony or written admission of party.
Contents of writings, recordings, or photographs may be
provedby the testimony or deposition of the party against
whom offered or by that party’s written admission, with-
out accounting for the nonproduction of the original.
[Report 1983; November 9, 2001, effective February 15,
2002]
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Rule 5.1008 Functions of courtand jury. Whenthe ad-
missibility of other evidence of contents of writings, re-
cordings, or photographsunder these rules depends upon
the fulfillment ofacondition offact, the questionwhether
the condition has been fulfilled is ordinarily for the court
to determine in accordance with the provisions of rule
5.104. When, however, anissue israised (a) whether the
asserted writingeverexisted, or (b) whether another writ-
ing, recording, or photograph produced at the trial is the
original, or (c¢) whether other evidence of contents cor-
rectly reflects the contents, the issue is for the trier of fact
to determine as in the case of otherissues of fact. [Report
1983; November 9, 2001, effective February 15, 2002]

Rules 5.1009 to 5.1100 Reserved.

ARTICLE XI
MISCELLANEOUS RULES

Rule 5.1101 Applicability of rules.

a. General applicability. These rules apply in all
proceedingsin the courts of this state, including proceed-
ings before magistrates and court-appointed referees and
masters, except as otherwise provided by statute, by this
rule, or other rules of the lowa Supreme Court.

b. Rules of privilege. Rule 5.501, with respect to
privilege, applies at all stages of all actions, cases, and
proceedings.

¢.  Rules inapplicable. These rules, other than rule
5.501, with respect to privilege, do not apply in the fol-
lowing situations:

(1) Preliminary questions of fact. The determination
of questions of fact preliminary to the admissibility ofev-
idence when the issue is to be determined by the court un-
der rule 5.104(a).

(2) Grand jury. Proceedings before grand juries.

(3) Summary contempt. Contempt proceedings in
which an adjudication is made without prior notice and a
hearing.

(4) Miscellaneous proceedings. Proceedings for ex-
tradition or rendition; preliminary hearings in criminal
cases, sentencing, and granting orrevoking probation; is-
suance of warrants for arrest, criminal complaints, and
search warrants; and proceedings with respect to release
on bail or otherwise. [Report 1983; November 9, 2001,
effective February 15, 2002]

Rule 5.1102 Reserved.

Rule 5.1103 Title. The rules in this chapter shall be
known as the lowa Rules of Evidence and may be cited as
Iowa R. Evid. [Report 1983; November 9, 2001, effec-
tive February 15, 2002]
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CHAPTER 6
RULES OF APPELLATE PROCEDURE
DIVISION I vice of the application and hearing as provided in rules
APPEALS IN CIVIL CASES 6.22 and 6.31, on finding that such ruling or decision in-

Rule 6.1 From final judgment.

6.1(1)[JAI final judgments and decisions of the dis-
trict court and any final adjudication in the district court
under Iowa R. Civ. P. 1.444, involving the merits or ma-
terially affecting the final decision, may be appealed to
the supreme court, except as provided in this rule and in
rule 6.3. For the purpose of this rule any order granting a
new trial (notincluding an order setting aside ajudgment
by default other than in actions for dissolution of mar-
riage or annulment) and any order denying a new trial
shall be deemed a final decision. Any order setting aside
a default decree of dissolution of marriage or annulment
shall also be deemed a final decision.

6.1(2)[JAfinal orderorjudgment onanapplication for
attorney fees entered after the final order or judgment in
the underlying action is separately appealable. Notwith-
standing appeal of a final order or judgment in the under-
lying action, the district court retains jurisdiction to
consider an application for attorney feesin thataction. If
the final order or judgment in the underlying case is also
appealed, the appellant on any appeal of the order or
judgment on the attorney fees application shall file a mo-
tion to consolidate the two appeals so that they may be
submitted and decided together.

6.1(3)[INointerlocutory ruling or decisionmay be ap-
pealed except as provided in rule 6.2 until after the final
judgment or order. No error in such interlocutory ruling
or decision is waived by pleading over or proceeding to
trial. On appeal from the final judgment, appellant may
assign as error such interlocutory ruling or decision or
any final adjudication in the district court under lowa R.
Civ. P. 1.444, from which no appeal has been taken,
where such ruling, decision or final adjudication is
shown to have substantially affected the rights of the
complaining party.

6.1(4)[]If an appeal to the supreme court is improvi-
dently taken because the order from which appeal is tak-
en is interlocutory, this alone shall not be ground for
dismissal. The papers upon which the appeal was taken
shall be regarded and acted upon as an application for in-
terlocutory appeal under rule 6.2, as if duly presented to
the supreme court at the time the appeal was taken. [Re-
port 1977; amendment 1980; amendment December 10,
1997, effective January 24, 1998; November 9, 2001, ef-
fective February 15, 2002]

Rule 6.2 From interlocutory orders.

6.2(1)[JAny party aggrieved by an interlocutory rul-
ing or decision, including a party whose objections to ju-
risdiction have been overruled, may apply to the supreme
court or any justice thereof to grant an appeal inadvance
of final judgment. Such appeal may be granted, after ser-

volves substantial rights and will materially affect the fi-
nal decision and that a determination of its correctness
before trial on the merits will better serve the interests of
justice. No such application is necessary where the ap-
peal is, pursuant to rule 6.1, from a final adjudication in
the district court under Iowa R. Civ. P. 1.444.

6.2(2)[JThe order granting such appeal may be on
terms advancing it for prompt submission. It shall stay
further proceedings below and may require bond. [Re-
port 1977; amendments May 13 and 17, 1993, effective
January 3, 1994; November 9, 2001, effective February
15, 2002]

Rule 6.3 Amountin controversy. Except where the ac-
tion involves an interest in real estate, no appeal shall be
taken in any case, not originally tried as a small claim,
where the amount in controversy, as shown by the plead-
ings, is less than $6000 unless the supreme court or a jus-
tice thereof certifies that the cause is one in which appeal
should be allowed. An application to certify an appeal
shall comply with rule 6.16(2), be filed with the clerk of
the supreme court and served pursuant to rule 6.31, and,
unless otherwise ordered by the supreme court or a jus-
tice or the clerk thereof, may be resisted and will be ruled
upon pursuant to rules 6.22(3) and 6.22(4). The right of
appeal is not affected by any remission of any part of the
verdictor judgment. Anactionoriginally tried as asmall
claim may be reviewed by the supreme court only as pro-
vided in Towa Code section 631.16 and rules 6.201 to
6.203. [Report 1977; amendment 1981; October 11,
1991, effective January 2, 1992; November 9, 2001, ef-
fective February 15, 2002; June 14, 2002, effective Au-
gust 23, 2002]

Rule 6.4 Scope of review. Review in equity cases shall
be de novo. In all other cases the appellate courts shall
constitute courts for correction of errors at law, and find-
ings of factin jury-waived cases shall have the effect of a
special verdict. [Report 1977; November 9, 2001, effec-
tive February 15, 2002]

Rule 6.5 Time for appeal.

6.5(1)[JExcept as provided by rules 6.5(2) (appealsin
chapter232termination cases)and 6.20(2) (shorteningor
enlarging time), appeals to the supreme court must be
taken within, and not after, 30 days from the entry of the
order, judgment, or decree, unless a motion for new trial
or judgment notwithstanding the verdict as provided in
IowaR. Civ. P. 1.1007, or a motion as provided in Iowa
R. Civ.P.1.904(2), isfiled, and then within 30 days after
the entry of the ruling on such motion; provided however
that where an application to the supreme courtor any jus-
tice thereof to grant or certify an appeal under rule 6.2 or
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6.3 ismade within 30 days from the date of the ruling, de- lowed or certified upon such application shall be deemed
cision, or judgment sought to be reviewed, any appeal al- timely taken.
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Provided further that if the supreme court or any jus-
tice determines that the order or decision from which ap-
plication to appeal under rule 6.2 istimely made is afinal
judgment or decision from which appeal would lie under
rule 6.1, anappeal therefrom shall alsobe deemed timely
taken and perfected when the order making such deter-
mination is filed with the clerk of the supreme court, and
rule 6.6(2) shall apply.

Provided further that if the supreme court or any jus-
tice thereof determines that a case, for which a timely ap-
plicationhasbeenmade forcertificationunderrule 6.3, is
appealable asa matter of right without such certification,
the appeal shallbe deemedtimely and perfected whenthe
order making such determinationisfiled withthe clerk of
the supreme court. Rule 6.6(2) shall then apply.

A cross-appeal may be taken within the 30 days for
taking an appeal or in any event within 5 days after the
appeal is taken.

6.5(2)[JA notice of appeal from a juvenile court order
terminating the parent-child relationship or dismissing a
petition to terminate the parent-child relationship pur-
suant to Iowa Code section 232.117 must be filed within,
and not after, 15 days from the entry of the order, unlessa
motion fornew trial as providedin IowaR. Civ.P.1.1007
or a motion as provided in Iowa R. Civ. P. 1.904(2) is
filed, and then within 15 daysafter the entry of arulingon
such motion. An appeal under this subrule is not per-
fected until both the notice of appeal and the petition on
appeal as provided in rule 6.6(4) are timely filed.

A notice of cross-appeal may be filed within the 15
daysfortaking an appeal orin any event within 5 days af-
terthe appealistaken. Across-appealisnot perfectedun-
til both the notice of cross-appeal and the petition on
appeal as provided in rule 6.6(4) are timely filed.

6.5(3)[INotwithstanding these rules, an order dispos-
ing of an action as to fewer than all of the parties to the
suit,eveniftheirinterestsare severable, or finally dispos-
ing of fewer than all the issues in the suit, even if the is-
suesare severable, may be appealed within the time foran
appealfromthe order, judgment, or decree finally dispos-
ing of the action as to remaining parties or issues.

6.5(4)[INo appeal from a judgment, ruling, or order
taken after it has actually been made by the district court
shall be held insufficient because the clerk of the district
court has not recorded such judgment, ruling, or order
upon the court records at the time the appeal is taken, if it
shall appear that such record has been made prior to ten
days after the date on which the appeal is docketed. [Re-
port 1977; amendment 1980; amendment 1981; amend-
ment 1983; February 11, 1986, effective July 1, 1986;
August 31,2001, effective January 1,2002; November 9,
2001, effective February 15, 2002]

Rule 6.6 How taken.

6.6(1)[JAn appeal other than those allowed or certi-
fied by order underrule 6.2, 6.3, or 6.5(1), or an appealin
a chapter 232 termination case filed pursuant to rule
6.5(2), is taken and perfected by filing a notice with the
clerk of the court where the order, judgment, or decree
was entered, signed by appellant or appellant’s attorney.
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It shall specify the parties taking the appeal and the de-
cree, judgment, order, or partthereof appealed from. The
appellant shall serve a copy of the notice on each other
party or the other party’s counsel in the manner pre-
scribedinIowaR. Civ. P. 1.442. The notice presented to
the clerk of the district court for filing shall be accompa-
nied by a proof of service in the form prescribed in Iowa
R. Civ. P. 1.442. Promptly after filing the notice of ap-
peal with the clerk of the district court, appellant shall
mail or deliver an informational copy of the notice to the
clerk of the supreme court.

6.6(2)[JAn interlocutory appeal under rule 6.2, or an
appeal certified underrule 6.3, shall be deemed taken and
perfected when the order allowing or certifying it is filed
with the clerk of the supreme court. No notice of such ap-
pealisnecessary. The time for any further proceeding on
such appeal which would run from the notice of appeal
shall run from the date such orderis so filed. The clerk of
the supreme court shall promptly transmit a copy of such
orderto the attorneys of record and the clerk of the district
court. The clerk of the district court shall timely comply
with rule 6.11(1).

6.6(3)[JA notice of appeal filed pursuant to rule 6.5(2)
must be filed with the clerk of court where the order,
judgment, or decree was entered. The notice cannot be
filedunlesssigned by appellant’scounsel and appellant.*
The notice of appeal shall substantially comply with the
Notice of Appeal form thataccompanies these rules. The
notice shall specify the parties taking the appeal and the
decree, judgment, order, or part thereof from which an
appeal is taken. The appellant shall serve a copy of the
notice on each other party or counsel in the manner pre-
scribedinIowaR. Civ. P. 1.442(2). The notice of appeal
presented to the clerk of the district court for filing shall
be accompanied by proof of service in the form pre-
scribedinlowaR. Civ. P. 1.442(7). Promptly after filing
the notice of appeal with the clerk of the district court, the
appellant shall mail or deliver an informational copy of
such notice to the clerk of the supreme court.

6.6(4)[]To perfect an appeal filed pursuant to rule
6.5(2), the appellant must also file with the clerk of the
supreme court a petition on appeal in conformance with
rule 6.151. The petition on appeal must be filed with the
clerk of the supreme court within, and not after, 15 days
from the filing of the notice of appeal. The appellantshall
file an informational copy of the petition on appeal with
the district court and serve a copy on each other party or
the other party’s counsel in the manner prescribed in
Iowa R. Civ. P. 1.442(2). The petition on appeal shall be
accompanied by proof of service in the form prescribed
inlowaR. Civ. P. 1.442(7). The petition on appeal shall
be prepared by appellant’s trial counsel. Trial counsel
may only be relieved of this obligation by the district
courtupon ashowing of extraordinary circumstances. If,
after the filing of a notice of appeal, no petition on appeal
has been filed with the clerk of the supreme court within
15 days, the appealis not perfected and shall be dismissed
and the parties shall proceed as if no notice of appeal had
been filed. [Report 1977; amendment 1981; August 31,
2001, effective January 1, 2002; November 9, 2001, ef-
fective February 15, 2002]
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*Counsel who isunable to file anotice of appeal because of the unavailability ofthe appellantto substantially complies with the Counsel’s Certification of Diligent Search form which accom-
sign the notice may file with the clerk of the district court a certification of diligent search that panies these rules.
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Rule 6.7 Supersedeas bond.

6.7(1) Except upon order entered by the supreme
court, pursuant to a procedural, appellate, or court rule,
no appeal shall stay proceedings under a judgment or or-
der unless appellant executes a bond with sureties, to be
filed with and approved by the clerk of the court where
the judgment or order was entered. The condition of such
bond shall be that appellant will satisfy and perform the
judgment if affirmed, or any judgment or order, not ex-
ceeding in amount or value the obligation of the judg-
ment or order appealed from, which an appellate court
may render or order to be rendered by the district court;
and also all costs and damages adjudged against appel-
lant on the appeal, and all rents of or damage to property
during the pendency of the appeal of which appellee is
deprived by reason of the appeal.

6.7(2) Ifthejudgment ororder appealed from be for
money, the penalty of such bond shall be 125 percent of
the amount thereof, including costs, unless, inexception-
al cases, the district court fixes a larger amount; in all oth-
er cases, an amount sufficient to save appellee harmless
from the consequences of the appeal; but inno event less
than $300.

6.7(3) Noappeal shall vacate or affect the judgment
ororder appealed from; but the clerk shall issue a written
order requiring appellee and all others to stay proceed-
ings under it or such part of it as has been appealed from,
when the appeal bond is filed and approved.

6.7(4) Anappeal bond secured by cash, a certificate
of deposit, or government security, in a form and in an
amount approved by the clerk may be filed inlieu of other
bond. Ifacashbondisfiled, the cash shall be deposited at
interest with interest earnings being paid into the general
fund of the state in accordance with Iowa Code section
602.8103(5). The cash bond shall be disbursed pursuant
to court order upon termination of the appeal.

6.7(5) Asupersedeas bond filed pursuant to thisrule
shall not stay an order, judgment, decree, or portion
thereof affecting the custody of a child. Requests for
stays involving child custody are governed by rule
6.22(11). [Report 1977; March 27, 1987, effective July
1,1987; May 24, 1989, effective August 1, 1989; August
31,2001, effective January 2002; November 9, 2001, ef-
fective February 15, 2002]

Rule 6.8 Bond[]hearing on sufficiency. If any party to
an appeal is aggrieved by the clerk’s approval of, or re-
fusal to approve, a supersedeas bond tendered by appel-
lant, the party may apply to the district court, on at least
three days’ notice to the adverse party, to review the
clerk’s action. Pending such hearing, the court may re-
call or stay all proceedings under the order or judgment
appealed from. On such hearing, the district court shall
determine the sufficiency of the bond, and if the clerk has
not approved the bond, the court shall, by written order,
fix its conditions and determine the sufficiency of the se-
curity; or if the court determines that abond approved by
the clerk is insufficient in security or defective in form, it
shall discharge such bond and fix a time for filing a new
one, all as appears by the circumstances shown at the
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hearing. [Report 1977; November 9, 2001, effective
February 15, 2002]

Rule 6.9 Judgment on bond. If an appellate court af-
firms the judgment appealed from, it may, on motion of
appellee, render judgmentagainst appellant and the sure-
ties on the appeal bond for the amount of the judgment,
with damages and costs; or it may remand the cause to the
district court for the determination of such damages and
costs and entry of judgment on the bond. [Report 1977
November 9, 2001, effective February 15, 2002]

Rule 6.10 Record on appeal.

6.10(1) Composition of record on appeal. The origi-
nal papers and exhibits filed in the district court, the tran-
script of proceedings, if any, and a certified copy of the
docketand court calendar entries prepared by the clerk of
the district court shall constitute the record on appeal in
all cases.

6.10(2) Transcript; duty of appellant to order and to
file combined certificate.

a. Within four days after filing the notice of appeal,
appellant shall order in writing from the reporter a tran-
script of such parts of the proceedings not already on file
as appellant deems necessary for inclusion in the record.
Appellant shall certify that the transcript has been or-
dered by using the combined certificate form found in
rule 6.751, Form 1. Within four days after filing the no-
tice of appeal, appellantshall complete the combinedcer-
tificate, serve it on all parties to the appeal and on the
reporter from whom the transcript was ordered, andfile it
with the clerks of both the district and the supreme court.
The combined certificate shall be filed in all cases, re-
gardless of whether a transcript is ordered.

b. The combined certificate shall be deemed a pro-
fessional statement by any attorney signing it that the
transcript hasbeen ordered in good faith, that no arrange-
ments have been made or suggested to delay the prepara-
tion thereof, and that payment therefor will be made in
accordance with these rules.

c. Ifappellant intends to urge on appeal that a find-
ing or conclusion is unsupported by the evidence or is
contrary to the evidence, appellant shall include in the
recordatranscriptofallevidence relevanttosuchfinding
or conclusion. Unless all of the proceedings are to be
transcribed, appellant shall describe the parts of the pro-
ceedings ordered transcribed and state the issues appel-
lant intends to present on appeal, by using the combined
certificate found in rule 6.751, Form 1.

d. Ifappellee deems a transcript of other parts of the
proceedings to be necessary, appellee shall, within ten
days after the service of the combined certificate, serve
on all parties and the reporter, and file with the clerk of
the district court a designation of additional partstobein-
cluded. The parties are encouraged to agree on which
parts of the proceedings are to be transcribed. Any dis-
putes concerning which parts of the proceedings are to be
transcribed and which party isto advance payment there-
for to the reporter are to be submitted to the district court.
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If appellant shall within four days fail or refuse to order
such parts, appellee shall either order the parts or apply to
the district court to compel appellant to do so. The order-
ing party must make satisfactory arrangements with the
reporter for payment of the transcript costs.

e.  Within four days after appellee has served a des-
ignation of additional parts of the proceedings requested
to be transcribed, the party ordering additional proceed-
ings shall complete the supplemental certificate foundin
rule 6.751, Form 2, serve it on all parties to the appeal and
onthereporter, andfile the supplemental certificate with
the clerks of both the district and the supreme court.

f- Pursuant to Iowa Code section 602.3202, the
compensation of shorthand reporters for transcribing
their official notes is hereby fixed at $2.75 per page for
the original and 25 cents per page for each copy. These
ratesof compensationshall apply toeachseparate page of
transcript even if they are produced in a condensed tran-
script format.

g Apageoftranscript shall consist of no fewer than
25 lines typewritten on paper 8 1/2 by 11 inches in size,
prepared for binding on the left side, with margins of not
less than 1 1/8 inches on the left and on the right. Typed
matter shall be 6 by notless than 8 1/8 nor more than 9 1/4
inches. Type shall be standard pica with ten letters to the
inch. A transcript may be produced in a condensed for-
mat which includes four pages of transcript on a single
page of 8 1/2 by 11 inch paper. A condensed transcript
shall be legible, in portrait format, and the font size shall
be not less than ten points. The pages of transcript shall
be formatted with page one in the top left, page two in the
bottom left, page three in the top right, and page four in
the bottom right.

Questions and answers shall each begin a new line of
transcript. Indentations for speakers or paragraphs shall
not be more than ten spaces from the left margin. Pages
shall be numbered consecutively in the upper right-hand
corner. Testimony of a new witness may be started on a
new page where the prior witness’stestimony ends below
the center of the preceding page. Transcripts shall be in-
dexed as to witnesses and exhibits. All transcripts shall
contain a certificate by the reporter showing the date the
transcript was ordered, the name of the attorney or other
person ordering the transcript, and the date it was deliv-
ered.

h. The reporter shall file the original of the com-
pleted transcript with the clerk of the district court within
the time fixed or allowed for docketing the appeal. These
rules relative to such transcript shall also apply to bills of
exceptions under Jowa R. Civ. P. 1.1001. The cost of the
transcript shall be taxed in the district court.

6.10(3) Statement of the evidence or proceedings
when no report was made or when the transcript is un[]
available. If noreport of the evidence or proceedings ata
hearingor trial was made, or if a transcript isunavailable,
appellant may prepare a statement of the evidence or pro-
ceedings from the bestavailable means, including the ap-
pellant’s recollection. The statement shall be filed with
the clerk of the district court and served on appellee with-
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in 20 days after the filing of the notice of appeal. Appel-
lee may file with the clerk of the district court and serve
on appellant objections or proposed amendments to the
statement within 10 days after service of appellant’s
statement. Thereupon the statement and any objections
orproposed amendmentsshallbe submitted to the district
court for settlement and approval and as settled and ap-
proved shall be included in the record on appeal.

6.10(4) Correction or modification of the record. 1f
any difference arises as to whether the record truly dis-
closes what occurred in the district court, the difference
shall be submitted to and settled by that court and the
record made to conform to the truth. If anything material
to either party is omitted from the record by error or acci-
dent or is misstated therein, the parties by stipulation or
the district court, either before or after the record is trans-
mitted to the supreme court, or the appropriate appellate
court on proper suggestion or on its own initiative, may
direct that the omission or misstatement be corrected and
if necessary that a supplemental record be certified and
transmitted. All other questions as to the form and con-
tent of the record shall be presented to the supreme court,
unless the questions arise after the case has been trans-
ferred to the court of appeals, in which event, they shall
be presented to that court. [Report 1977; amendment by
Court Order November 19, 1981, effective January 1,
1982; November 29, 1984, effective January 1, 1985;
May 27,1988, effective July 1, 1988; July 7, 1994, effec-
tive September 1, 1994; November 2, 1995, effective
July 1,1996; November 24, 1999; November 9, 2001, ef-
fective February 15, 2002]

Rule 6.11 Transmission of record.

6.11(1) Time for transmission of notice of appeal, and
docket and calendar entries. Within four days after the
filing of the notice of appeal or anotice of cross-appeal, if
any, the clerk of the district court shall transmit certified
copies of the notice of appeal, the notice of cross-appeal,
ifany, and the docket and calendar entries in the proceed-
ing in the district court to the clerk of the supreme court
and all parties or their attorneys, and to the attorney gen-
eralinjuvenile cases and other casesin which the State of
Iowais an interested party although the attorney general
hasnot appeared in the district court. The clerk of the su-
preme court shall thereupon prepare a docket page and
assign a number to the case.

6.11(2) Transmission of remaining record. With the
exception of appeals in chapter 232 termination cases
governed by rule 6.153, the appellant, within seven days
after all final briefs have been served or the times for
serving them have expired, or at such earlier time as the
parties may agree or the supreme court may order, shall
request the clerk of the district court to transmit immedi-
ately to the clerk of the supreme court the remaining rec-
ordnotalready transmitted, including the original papers
and exhibits filed in the district court and any reporter’s
transcript of proceedings. Appellant shall take all action
necessary to enable the clerk of the district court to as-
semble andtimely transmitthe remaining record. If more



June 2002

than one appeal is taken, each appellant shall comply
with the provisions of rules 6.10(2) and 6.11(2).

Whenrequest is made by either party for transmission
to the supreme court of portions of the record in addition
to the certified copy of the docket and calendar entries,
the clerk of the district court shall number the documents
comprising the remaining record and shall transmit the
same to the clerk of the supreme court. The clerk of the
district court shall transmit with the remaining record a
list of the documents correspondingly numbered and
identified with reasonable definiteness. Documents of
unusual bulk or weight and physical exhibits other than
documents shall not be transmitted by the clerk unless so
directed by a party or by the clerk of the supreme court. A
party must make advance arrangements with the clerks
for the transportation and receipt of exhibits of unusual
bulk or weight.

Transmission of the record is effected when the clerk
of the district court mails or otherwise forwards the re-
cord to the clerk of the supreme court. The clerk of the
districtcourtshallindicate, by endorsementon the face of
the record or otherwise, the date upon which the record is
transmitted to the supreme court.

6.11(3)[JRetention of trial record in district court. If
the record or any part thereof is required in the district
court for use pending the appeal, the district court may
make an order to that effect, and the clerk of the district
court shall retain the record or parts thereof subject to the
request of an appellate court, and shall transmit a copy of
the order and of the docket and calendar entries together
with such parts of the original record as the parties may
designate and as the district court shall allow. The parts
of the record not transmitted to the clerk of the supreme
courtshall nevertheless be part of the record on appeal for
all purposes.

6.11(4)[JPortions of record not transmitted. Any
parts of the record which have not been transmitted to the
clerk of the supreme court shall, on the order or request of
an appellate court or its clerk, or on the request of any
party, be transmitted by the clerk of the district court to
the clerk of the supreme court.

6.11(5)[Certification of confidential record. When-
ever the clerk of the district court transmits to the clerk of
the supreme court or to a party a district court record or
any portion of a district court record that is declared by
any statute or rule of the supreme court to be confidential,
the clerk of the district court shall certify its confidential
nature. The certificate shall cite the applicable statute or
rule, be signed by the clerk of the district court, and be af-
fixed on top of the cover page of the record or portion of
the record. [Report 1977; amendment by Court Order
November 19, 1981, effective January 1, 1982; Court Or-
der January 14, 1983, effective February 1, 1983; May
27,1988, effective July 1, 1988; January 27, 1993, effec-
tive July 1, 1993; November 9, 2001, effective February
15, 2002]

Rule 6.12 Docketing appeal.
6.12(1)[1Docketing the appeal. Within 40 days after
the filing of the notice of appeal, unless the time is short-
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ened or extended by an order under rule 6.20(1) or short-
ened by rule 6.12(2), appellant shall pay the docket fee to
the clerk of the supreme court, and the clerk shall there-
upon enter the appeal upon the docket. If appellant is the
State of Iowa, the clerk shall enter the appeal upon the
docketat the writtenrequest of the attorney general with-
in such 40 days. If an applicant appeals to the supreme
court under Iowa Code section 822.9 of the Uniform
Postconviction Procedure Act, and the district court has
found applicant to be indigent, the clerk shall enter the
appeal upon the docket at the request of the applicant
within such 40 days. Applicant’s request to docket with-
out payment of the fee shall be in writing and accompa-
nied by a copy of the district court’s order finding
applicant indigent. If appellant is authorized by order of
the district court or supreme court to prosecute the appeal
without prepayment of fees, the clerk shall enter the ap-
peal upon the docket at the request of the party within
such 40 days. Anappeal shall be docketed under the title
given to the action in the district court, with appellant
identified as such, but if such title does not contain the
name of appellant, the name identified as appellant shall
be added to the title. The clerk of the supreme court shall
immediately give notice to all parties or their attorneys of
the date on which the appeal is entered on the docket.
6.12(2)[]Cases in which docketing time is reduced:

a. Termination of parent[]child relationship. If the
appeal involves a termination of a parent-child relation-
ship, the time for docketing is reduced to within 30 days
after the notice of appeal is filed.

b. Guilty plea or sentence only. If the appeal is from
conviction and sentence upon a plea of guilty or from a
sentence only under rule 6.105, the time for docketing is
reduced to within 20 days after the notice of appeal is
filed.

c. Certiorari. If the matter is an original certiorari
proceeding under rule 6.303, the time for docketing isre-
duced towithin 20 days after the order granting the writ is
filed.

d. Certified question. If the matter is a certified
question of law proceeding under rule 6.453, the time for
docketingisreduced to withinten daysafter the certifica-
tion order is filed.

e. Lawyerdiscipline. Ifthe appealinvolvesalawyer
disciplinary matter under Iowa Ct. R. 35.11, the time for
docketing isreduced to within ten days after the notice of
appeal or the order granting permission to appeal isfiled.

f- Case involving no transcript. 1If the appeal in-
volves a matter where the appellant certifies that there is
noreport of the evidence or proceeding or when the tran-
scriptis unavailable, the time for docketing is reduced to
within ten days after the notice of appeal is filed.

g Administrative action. If the appeal involves ju-
dicialreview of anadministrative action pursuanttolowa
Code chapter 17A, where no additional testimony was
introduced in district court, the time for docketing is re-
ducedtowithin ten days after the notice of appeal is filed.

6.12(3)[IDismissal for failure to docket. 1f appellant
shall fail to pay the docket fee when required, any appel-
lee may file a motion in the supreme court to dismiss the
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appeal. The motion shall be supported by a certificate of
the clerk of the district court showing the date and sub-
stance of the judgment or order from which the appeal
was taken and the date on which the notice of appeal was
filed. Appellant may respond by written resistance with-
in 14 days of service of the motion by appellee. The clerk
shall docket the appeal for the purpose of permitting the
supreme court to entertain the motion without requiring
payment of the docket fee, but appellant shall not be per-
mitted to respond without payment of the fee unless ap-
pellant is otherwise exempt from prepayment.
6.12(4)[1Dismissal for failure to transmit remaining
record. If appellant shall fail to cause transmission of the
remaining portions of the record as required by rule
6.11(2), any appellee may file a motion in the supreme
court to dismiss the appeal. The motion shall state on
what dates required briefs and the appendix were served
on the parties and filed with the clerk of the supreme
court. The motion shall be supported by a certificate of
the clerk of the district court showing the date and sub-
stance of the judgment or order from which the appeal
was taken, the date on which the notice of appeal was
filed, and the expirationdate of any orderretaining the re-
cord or parts thereof in district court or of any order ex-
tending the time for transmitting the record or parts
thereof. Appellant may respond by written resistance
within 14 days of service of the motion by appellee.
6.12(5)[JRestoring district court jurisdiction. After
an appeal is taken, the filing with the clerk of the district
court of a stipulation in which all parties agree to a dis-
missal of anappeal shall restore jurisdiction to the district
court for the entry of an order of dismissal of the appeal,
which will be a final adjudication. The clerk of the dis-
trict court shall forward a copy of such stipulation and or-
der to the clerk of the supreme court.
6.12(6)[1Voluntary dismissal. A party may voluntari-
ly dismiss that party’s appeal without order of the court at
any time before a decision is filed by either the supreme
court or the court of appeals. Upon the filing of a volun-
tary dismissal with the clerk of the supreme court and
payment of the docket fee if it has not already been paid,
the clerk shall issue procedendo forthwith unless there is
anotherappeal or cross-appeal in the matter still pending.
The issuance of procedendo shall constitute a final adju-
dication with prejudice.
6.12(7)[Limited remand. The appropriate appellate
court during appeal or pending application for appeal
may remand the cause to the district court, which shall
have jurisdiction for such specific proceedings as may be
directed by the appellate court. Notwithstanding suchre-
mand, jurisdiction of the appeal shall remainin the appel-
late court which ordered the remand. [Report 1977;
amendment by Court Order November 19, 1981, effec-
tive January 1, 1982; Court Order May 23, 1983, effec-
tive July 1, 1983; May 27, 1988, effective July 1, 1988;
January 9, 1992, effective July 1, 1992; November 9,
2001, effective February 15, 2002]

Rule 6.13 Filing and service of briefs and amend[]
ments.
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6.13(1)[ITime for serving and filing proof briefs. Ex-
ceptinthose cases expedited underrule 6.170r6.105, ap-
pellant shall serve and file a proof copy of appellant’s
brief within 50 days after the date on which the appeal is
docketed. In appeals in chapter 232 termination cases
filed pursuant torule 6.5(2), the expedited time for filing
underrule 6.17shall runfrom the date on which full brief-
ingisordered. Appellee (cross-appellantinthe eventofa
cross-appeal) shall serve and file a proof copy of appel-
lee’s (cross-appellant’s) brief within 30 days after ser-
vice of appellant’s proof brief. Appellate counsel for a
criminal defendant or postconviction applicant shall
serve a copy of counsel’s proof brief and designation of
partsupon the defendant orapplicant. Counsel shallindi-
cate such service in the proof of service on the proof brief
and on the designation of parts. The proofs of service
shall include the address at which the defendant or appli-
cant was served.

Where a cross-appeal has not been filed, appellant
may serve and file a proof copy of a reply brief within 21
days after service of appellee’s proof brief. In the event
of a cross-appeal, appellant (cross-appellee) shall re-
spond within 21 days after service of appellee’s (cross-
appellant’s) proof brief in one of two ways: by filing ei-
ther a proof copy of a responsive reply brief; or a state-
ment waiving any further proof brief. If appellant
(cross-appellee) serves and files aresponsive reply brief,
appellee (cross-appellant)may serve andfile a finalreply
briefunderrule 6.14(3) within 14 days after service ofap-
pellant’s (cross-appellee’s) reply brief.

6.13(2)[1Pro se supplemental proof briefs. Any crim-
inal defendant or applicant for postconviction relief who
wishes to file a pro se supplemental brief or designate
additional parts of the district court record for inclusion
inthe appendix may do so within 15 days of service of the
proofbrief filed by their counsel. Any pro se supplemen-
tal brief or designation filed beyond this period by a prop-
erly served defendant or applicant will not be considered
by the court and no response by the State will be required
orallowed. The prose supplemental brief cannotexceed
25 pages in length unless otherwise ordered by the court
forgood cause shown. Defendant orapplicant mustserve
counsel and the State with copies of the supplemental
brief or designation.

If the defendant or applicant is the appellant, the
State’s proof brief must be served and filed within 30
days of service of the pro se supplemental brief and the
State must serve a copy of its proof brief upon the defen-
dant or applicant. Within the time provided for appel-
lant’s counsel to file a reply brief, the defendant or
applicant may also file a pro se supplemental reply brief.
A pro se supplemental reply brief cannot exceed ten
pagesin length unless otherwise ordered by the court for
good cause shown. Defendant or applicant must serve
counsel and the State with copies of the supplemental re-
ply brief. Counsel for the defendant or applicant shall be
responsible forincluding any additional designated parts
in the appendix.
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If the State is the appellant, the State shall serve and
file the appendix and a reply brief, if any, within 21 days
of service of the pro se supplemental brief, and the State
shall be responsible for including any additional desig-
nated parts in the appendix.

Counsel for the defendant or applicant shall serve and
file the final copies of the pro se supplemental briefs.

6.13(3)[ITime for serving and filing briefs in final
form. Within 14 days after the appendix is served pur-
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suant to rule 6.15(1), each party shall serve and file the
party’s brief or briefs in the final form prescribed by rule
6.16(1). No other changes may be made in the proof
briefsasinitially served and filed, except that typograph-
ical errors may be corrected. The supreme court may
shorten the periods for serving and filing proof and final
briefs.
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6.13(4)[IMultiple adverse parties. If the time for do-
ing any act prescribed by these rulesismeasured from the
date of service of a paper by an adverse party, then in the
case of multiple adverse parties the time for doing such
act shall be measured from the date of service of the last
timely served paper by an adverse party or the date of ex-
piration of time within which the adverse parties had to
serve the paper.

6.13(5)[JAmendments. Anappellant may amend are-
quired brief once within 15 days after serving the brief,
provided no brief has been served in response to it. The
time for serving and filing of appellee’s brief shall be
measured from the date of service of the amendment to
appellant’s brief. An appellee’s brief may be amended
once within 10 days after service, provided no brief has
been served in reply to it. The time for serving and filing
appellant’sreply briefshall be measured from the date of
service of the amendment to appellee’s brief. A reply
brief may be amended at any time prior to 7 days before
submission of the appeal to the appellate court. Any oth-
er or further amendments to the briefs may be made only
with leave of the appropriate appellate court. Anamend-
ment may be conditionally filed with a motion for leave.

6.13(6)[INumber of copiesto befiled and served. Two
copies of proof briefs and 18 copies of each brief in final
form oramendment thereto shall be filed with the clerk of
the supreme court, and one proof brief and two copies of
briefs in final form shall be served on counsel for each
party separately represented.

6.13(7)[Consequence of failure to file briefs. If ap-
pellant fails to file the appellant’s brief within the time
provided by this rule, or within the time as extended, ap-
pellee may move for dismissal of the appeal. If appellee
fails to file a timely brief, appellee will not be heard at
oral argument except by special permission of the ap-
propriate appellate court. In the event of a cross-appeal,
the appellee shall file a timely brief in support of it; a fail-
ure to do so shall render the cross-appeal subject to dis-
missal onappellant’smotion. [Report 1977; amendment
by Court Order November 19, 1981, effective January 1,
1982; May 27, 1988, effective July 1, 1988; January 27,
1993, effective July 1, 1993; October 18, 2000, effective
January 2, 2001; November 9, 2001, effective February
15, 2002; May 21, 2002]

Rule 6.14 Briefs.

6.14(1)[JAppellant’s brief. The brief of appellant
shall contain under appropriate headings and in the fol-
lowing order:

a. A table of contents. The table of contents shall
contain page references.

b. A table of authorities. The table of authorities
shallcontaincases(alphabetically arranged), statutesand
other authorities cited, with references to all pages of the
brief where they are cited.

c. A statement of the issues presented for review.
Under each issue separately stated shall be a list of all
cases, statutes and other authorities referred to in the ar-
gument covering that issue. The authorities which are
considered to be the most pertinent and convincing shall
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be indicated by underlining. Not less than one nor more
than four authorities under each separately stated issue
shall be so indicated. Failure in the briefto state, toargue
or to cite authority in support of an issue may be deemed
waiver of that issue.

d. A statement of the case. The statement shall first
indicate briefly the nature of the case, the course of pro-
ceedings and the disposition of the case in the district
court. It shall then recite the facts relevant to the issues
presented for review. All portions of the statement shall
be supported by appropriate references to the record or
the appendix in accordance with rule 6.14(7).

e. Arouting statement. The statement shall indicate
whether the case should be retained by the supreme court
or transferred to the court of appeals and shall refer to the
applicable criteria in rule 6.401.

- Anargument. The argument may be preceded by
a summary. The argument shall contain in separately
numbered divisions corresponding to the separately
stated issues the contentions of appellant with respect to
the issues presented and the reasons therefor, with cita-
tions to the authorities relied on and to the pertinent parts
of the record in accordance with rule 6.14(7). Each divi-
sion of the argument shall begin with a discussion, citing
relevant authority, concerning the scope or standard of
appellate review (e.g., “on error,” “abuse of discretion,”
“de novo”) and shall state how the issue was preserved
for review, with references to the places in the record
where the issue was raised and decided.

g Ashortconclusion. The conclusion shall state the
precise relief sought.

6.14(2)[JAppellee’s brief. The brief of appellee shall
conform to the requirements of rule 6.14(1), except thata
statement of the case need not be made unless appellee is
dissatisfied with the statement of appellant. Each divi-
sion of appellee’s argument shall begin with a discussion
of whether appellee agrees with appellant’s statements
regarding the scope of review and preservation of the is-
sue for appellate review.

6.14(3)[1Reply brief. Appellant may file abriefinre-
ply to the brief of appellee, and if appellee has cross-ap-
pealed, appellee (cross-appellant) may serve and file a
briefinreply to the reply brief of appellant responding to
the issues presented by the cross-appeal. No further
briefs may be filed except with leave of the appropriate
appellate court.

6.14(4)[JReferencesinbriefstoparties. Intheirbriefs
and oral arguments counsel should minimize references
topartiesby suchdesignations as “appellant” and “appel-
lee” and should use the actual names of the parties or de-
scriptive terms such as “plaintiff,” “defendant,” “the
employee,” “theinjuredperson,” “thetaxpayer,” “thede-
cedent.”

6.14(5)[JReferences in briefs to legal authorities. In
citing cases the names of parties must be given. In citing
Iowa cases, reference must be made to the volume and
page where the case may be found in the lowa Reports, if
reportedtherein, andinthe North Western Reporter, ifre-
ported therein. In citing cases reference must be made to
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the court that rendered the opinion and the volume and
page where the same may be found in the National Re-
porter System, ifreported therein. E.g., _Iowa_, N.W._
(20); _N.W.2d_(Iowa20_); N.W.2d_(Iowa Ct. App.
20); _S.W.2d_ (Mo. Ct. App.20_); _U.S._, _S.Ct._,
_L.Ed.2d_(20_);_F.2d_(_Cir.20_); _F. Supp._(S.D.
Cal. 20_). When quoting from authorities or referring to
a specific point within an authority, the specific page or
pages quoted or relied upon shall be given in addition to
the required page references.

When citing the Iowa Court Rules parties shall use the
following:

a. “lowaR. Civ.P.”; “Iowa R. Crim. P.”; “Iowa R.
Evid.”; “IowaR. App. P.”; “lowa Code of Prof’1 Respon-
sibility”; and “Iowa Code of Judicial Conduct” when cit-
ing those rules.

b. “lowa Ct. R.” when citing all other rules.

An unpublished opinion of the Iowa appellate courts
or of any other appellate court may be cited in a brief;
however, unpublished opinions shall not constitute con-
trolling legal authority. A copy of the unpublished opin-
ion shall be attached to the brief and shall be
accompanied by a certification that counsel has con-
ducted a diligent search for, and fully disclosed, any sub-
sequent disposition of the unpublished opinion. For
purposes of these rules, an “unpublished” opinion means
an opinion the text of which is notincluded or designated
forinclusion in the National Reporter System. When cit-
ing an unpublished appellate opinion, a party shall in-
clude, when available, an electronic citation indicating
where the opinion may be readily accessed on line.

Whentreatises or textbooks are cited, the edition must
be designated. In citing authorities other than cases, ref-
erences shall be made as follows: Codes, to section num-
ber; treatises, textbooks and encyclopedias, to section
and page; all others, to page or pages. Use of the “supra”
and “infra” forms of citation is discouraged.

6.14(6)[1References in briefs to legal propositions.
The following propositions are deemed so well estab-
lished that authorities need not be cited in support of any
of them:

a. Findingsoffactinalawaction, which means gen-
erally any action triable by ordinary proceedings, are
binding upon the appellate court if supported by substan-
tial evidence.

b. In considering the propriety of a motion for di-
rected verdict the court views the evidence in the light
most favorable to the party against whom the motion was
made.

c.  In ruling upon motions for new trial the district
court has a broad but not unlimited discretion in deter-
miningwhetherthe verdicteffectuatessubstantialjustice
between the parties.

d. The courtis slower to interfere with the grant of a
new trial than with its denial.

e. Ordinarily the burden of proof on anissue is upon
the party who would suffer loss if the issue were not es-
tablished.

f- Incivil cases the burden of proof is measured by
the test of preponderance of the evidence.
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g Inequity cases, especially when considering the
credibility of witnesses, the court gives weight to the fact
findings of the district court, but is not bound by them.

h. The party who so alleges must, unless otherwise
provided by statute, prove negligence and proximate
cause, by a preponderance of the evidence.

i. A motorist upon a public highway has a right to
assume that others using the road will obey the law, in-
cluding statutes, rules of the road and necessity for due
care, at least until the motorist knows or inthe exercise of
due care should have known otherwise.

j- Generally questions of negligence, contributory
negligence and proximate cause are for the jury;itisonly
in exceptional cases that they may be decided as matters
of law.

k. Reformation of written instruments may be
granted only upon clear, satisfactory and convincing evi-
dence of fraud, deceit, duress or mutual mistake.

[. Written instruments affecting real estate may be
setaside only upon evidence thatisclear, satisfactory and
convincing.

m. In construing statutes the court searches for the
legislative intent as shown by what the legislature said,
rather than what it should or might have said.

n. Inthe construction of written contracts, the cardi-
nal principle is that the intent of the parties must control;
and except in cases of ambiguity, this is determined by
what the contract itself says.

o. Inchild custody casesthe firstand governingcon-
sideration of the courts is the best interest of the child.

p. Direct and circumstantial evidence are equally
probative.

q. Even when the facts are not in dispute or contra-
dicted, if reasonable minds might draw different infer-
ences from them a jury question is engendered.

6.14(7)References in briefs to the record. Proof
briefsshall contain appropriate references to the pages of
the parts of the record involved, e.g., Petition p. 6, Judg-
mentp. 5, Transcript p. 298. Referencesinthe final briefs
to portions of the record shall be to the pages of the appen-
dix at which those parts appear. Referencestocondensed
transcript shall refer to both the appendix page and the
specific page of transcript being cited, e.g., App. __, Tr.
__. Ifreferencesare made in the final briefsto parts of the
record not reproduced in the appendix, the references
shall be to the pages of the parts of the record involved,
e.g.,Answerp. 7, Motion for Judgment p. 2, Transcript p.
231. Intelligible abbreviations may be used. Ifreference
is made to evidence, the admissibility of which is in con-
troversy, reference shall be made to the pages of the ap-
pendix or of the transcript at which the evidence was
identified, offered and received or rejected.

6.14(8)[1Length of briefs. Exceptby permission of the
supreme court, required briefs shall not exceed 50 num-
bered pages exclusive of the table of contents and table of
authorities and reply briefs shall notexceed 25 numbered
pages. Such permission may be granted ex parte. For
purposesofthisrule Arabic numbering should begin with
the statement of the issues presented for review. In the
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event of a cross-appeal, appellant (cross-appellee’s) re-
sponsive reply brief shall be considered a required brief.
6.14(9)[1Briefs in cross[Jappeals. 1f a cross-appeal is
filed, the party who first filed a notice of appeal shall be
deemed appellant for the purposes of this rule and rules

6.13 and 6.15, unless the parties otherwise agree or the
supreme court otherwise orders. The brief of appellee
shall contain the issues and argument involved in the
cross-appeal as well as a response to the brief of appel-
lant.
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6.14(10)[IMultiple appellants or appellees. In cases
involving more than one appellant or appellee, including
cases consolidated for purposes of the appeal, any num-
ber of either may join in a single brief, and any appellant
orappellee may adopt by reference any part of the briefof
another. Parties may similarly join in reply briefs. [Re-
port 1977; amendment by Court Order July 24, 1980;
May 3, 1989, effective July 3, 1989; June 19, 1989, effec-
tive August 1, 1989; April 17, 1990, effective July 2,
1990; June 29, 1990, effective October 1, 1990; Septem-
ber 18, 1990, effective December 3, 1990; January 27,
1993, effective July 1, 1993; November 24, 1999; Janu-
ary 11,2001; August 31,2001; November 9, 2001, effec-
tive February 15, 2002; February 22, 2002]

Rule 6.15 Appendix to briefs.

6.15(1)[1Duty of appellant; content; time; number.

a. Appellantshallprepare andfile anappendix tothe
briefs whichshall contain: (1) the relevant docket entries
in the district court proceeding; (2) any relevant portions
of the pleadings, transcript, instructions, findings, con-
clusions, and opinion; (3) a file-stamped copy of the
judgment, order or decision in question; (4) a file-
stamped copy of any notices of appeal or cross-appeal,
including any certificate(s) of service; (5) the text of any
agency rule that is cited in the parties’ briefs; and (6) any
other parts of the record to which the partieswish todirect
the particular attention of the court. Portions of the rec-
ord shall be set out verbatim inthe appendix. Any portion
of a transcript or deposition included in the appendix
shall be accompanied by a copy of the cover sheet which
indicates the date(s) of the proceedings and the partici-
pants. Summaries, abstracts or narratives shall not be
used. Trial briefs shall not be included in the appendix
except when necessary to establish that error has been
preserved on an issue argued on appeal. When used for
this purpose, trial briefs, if not filed at the time of the dis-
trict court proceeding, shall be made a part of the record
pursuant to rule 6.10(4). The fact that parts of the record
are notincludedin the appendix shall not prevent the par-
ties or the courts from relying on such parts.

b. Appellantshall serve and file the appendix within
21 days after service or expiration of the time for service
of appellee’s (cross-appellant’s) proof brief. Eighteen
copies of the appendix, and of any amendments thereto,
shall be filed with the clerk of the supreme court and two
copiesshall be served on counsel for each party separate-
ly represented. The appendix may be amended by agree-
ment of all the parties at any time prior to assignment of
the appeal for submission to an appellate court. The writ-
ten consent of all the parties must be filed with the
amendment. In absence of agreement or after assign-
ment, the appendix may be amended only with leave of
the appropriate appellate court. Anamendmentto the ap-
pendix may be conditionally filed with a motion for
leave.

6.15(2)[1Designation of contents. The parties are en-
couraged to agree asto the contentsof the appendix. Des-
ignations of parts of the district court record to be
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includedin the appendix shall be served and filed by each
party at the time the proof copy of required briefs, other
thanappellant’s(cross-appellee’s) reply brief, are served
andfiled, exceptthatanappellee need not designate addi-
tional partsif appellee is satisfied with appellant’s desig-
nation. Appellant shall include in the appendix the parts
designatedby appellee. Indesignating partsoftherecord
for inclusion in the appendix, the parties shall consider
the fact that the entire record is available to the appellate
courts for examination and shall not engage in unneces-
sary designation.

6.15(3)[]Cost of producing. Unless the parties other-
wise agree, the cost of producing the appendix shall ini-
tially be paid by appellant, but if appellant considers that
parts of the record designated by appellee for inclusion
are unnecessary for the determination of the issues pre-
sented, appellant may so advise appellee and appellee
shall advance the cost of including such parts. The costof
producing the appendix shall be taxed as costsin the case,
but if either party shall cause matters to be unnecessarily
included in the appendix the appropriate appellate court
may impose the cost of producing such parts on that
party.

6.15(4)[JArrangement of the appendix. The appendix
shall begin with a table of contents with references to the
pages of the appendix at which each part begins. The
pages of the appendix shall be consecutively numbered.
When the appendix contains portions of the reporter’s
transcript, the name of each witness whose testimony is
included in the appendix shall be indicated in the list of
contents with a reference to the page of the appendix at
which the witness’s testimony begins. The relevant
docket entries shall be set out following the list of con-
tents. Thereafter, other parts of the record shall be set out
in chronological order. Portions of the reporter’s tran-
script of proceedings shall be inserted in chronological
order based on the date the transcribed proceedings took
place rather than on the date the completed transcript was
filed. When matter contained in the transcriptissetoutin
the appendix, the original pagination of that matter shall
be indicated in the appendix by placing in brackets the
number of each page of the transcript at the place in the
appendix where that transcript page begins, and thename
ofeachwitnesswhose testimony isincludedin the appen-
dix shall be indicated at the place in the appendix where
the witness’s testimony begins. A condensed version of
the transcript which complies with the requirements of
rule 6.10(2) may be used in the appendix. Omissions in
the text of papers, of exhibits or of the transcript, regard-
less of size, must be indicated by a set of three asterisks.
Except as provided in rule 6.15(1), immaterial formal
matter, such as captions, subscriptions and acknowledg-
ments, shall be omitted. A question and its answer may
be contained in a single paragraph.

6.15(5)[JReproduction of exhibits. Exhibits or rele-
vant portions thereof designated for inclusion in the ap-
pendix may be contained in a separate volume or
volumes, suitably indexed. Eighteen copies thereofshall
be filed with the appendix and two copies shall be served
on counsel for each party separately represented. Rele-
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vant portions of the transcript of a proceeding before an
administrative agency, board, commission or officer,
used in an action in the district court, may be regarded as
an exhibit for the purpose of this subrule. [Report 1977;
Court Order November 19, 1981, effective January 1,
1982; December 23, 1985, effective February 3, 1986;
November 4, 1986, effective December 1, 1986; January
27,1993, effective July 1,1993; July 1, 1998; November
24, 1999; June 1, 2000, effective August 1, 2000; Sep-
tember 21, 2000, effective October 16, 2000; November
9, 2001, effective February 15, 2002]

Rule 6.16 Form ofbriefs, appendix, and other papers.

6.16(1)[JForm of briefs and appendix. Briefs and the
appendix may be produced by standard typographic
printing or by any duplicating or copying process which
producesaclearblackimage on white paper. The appen-
dix and briefs shall be printed or duplicated on both sides
ofthe sheet. All printed or duplicated matter must appear
on opaque, unglazed paper, and be legible. Such matter
must appear in no smaller than pica type (averaging no
more than ten characters per inch) or in a 12 point Arrus
BT, 12 point Arial, 12 point Courier New, 13 point Times
New Roman, or substantially equivalent typeface. Lines
oftypewritten text shall be double-spaced. Briefsandthe
appendix shall be bound on the left in volumes having
pages 8 1/2by 11 inches and type matter 6 by not less than
8 1/8 inches nor more than 9 1/4 inches.

Margins on the bound side of the sheets shall be not
lessthan 1 1/8 inches suitable for permanent binding pro-
cedures. Copies of legal-sized pleadings and other pa-
pers may be reduced or enlarged to 8 1/2 by 11 inches by
standard photocopying methods and inserted in the ap-
pendix. All such copies must be legible. Copies of the
reporter’s transcript of proceedings and other papers re-
produced in a manner authorized by this rule may be in-
serted in the appendix, but not in such manner as to
prevent subsequent uniform permanent binding. Such
papers may be informally renumbered and asterisks may
be added informally if necessary.

The cover of the brief of appellant should be blue; that
of appellee, red; that of an intervenor or amicus curiae
who is not an appellant or appellee, green; that of areply
brief, gray. The cover of the appendix should be white.
The cover of an application for further review and resist-
ance should be yellow. The cover of an amendment
should be the same color as the document which it
amends. The front covers of the briefs, appendix, and
amendments thereto, shall contain: (1) the name of the
court and the appellate number of the case; (2) the title of
the case (see rule 6.12(1)); (3) the nature of the proceed-
ingincourt (e.g., Appeal, Certiorari) and the name of the
court (and judge), agency, or board whose decision is un-
der review; (4) the title of the document (e.g., Brief for
Appellant, Appendix); and (5) the name, address, tele-
phone number, e-mail address, and fax number of coun-
sel representing the party on whose behalf the document
is filed.

APPELLATE PROCEDURE

March 2002

6.16(2)[JForm of other papers. Motions and other pa-
pers may be produced in the manner prescribed by rule
6.16(1), or they may be typewritten upon opaque, un-
glazed paper 8'2by 11 inches in size. Lines of typewrit-
ten text shall be double-spaced. Consecutive sheets shall
be attached at the left margin.

A motion or other paper addressed to an appellate
court shall contain a caption setting forth the name of the
court, the title of the case, the file number, a brief descrip-
tive title indicating the purpose of the paper, the name,
address, telephone number, e-mail address and fax num-
ber of counsel representing the party on whose behalf the
document is filed. Four copies of motions and other pa-
pers addressed to the appropriate appellate court shall be
filed with the clerk of the supreme court and one copy
shall be served on each party separately represented un-
lessthe appropriate appellate courtby order directsother-
wise.

6.16(3)[1Printing taxed as costs. The amountactually
paid for printing or otherwise producing necessary cop-
ies of briefs in final form, appendix, or copies of records
authorized by these rules, exclusive of stenographic ex-
pense, shall be certified by the attorney, and to the extent
reasonable, shall be taxed in the appellate court as costs.
Reasonable printing or duplicating costs shall notexceed
$4 per page unless otherwise ordered by the appropriate
appellate court. [Report 1977; amendment by Court Or-
der October 1, 1980, effective January 1, 1981; Decem-
ber 8, 1981, effective January 1, 1982; February 1, 1982,
effective February 1, 1982; November 12, 1986, effec-
tive January 5, 1987; May 27, 1988, effective July 1,
1988; June 19, 1989, effective August 1, 1989; January
27, 1993, effective July 1, 1993; September 22, 1999;
November 9, 2001, effective February 15, 2002]

Rule 6.17 Cases involving expedited times for filings.
The times prescribed in rule 6.13 for serving and filing
briefs, other thanreply briefs, and the times prescribed in
rule 6.15(2) for determining the contents of the appendix
shall be reduced by one-half in appeals involving the fol-
lowing: (1) a contest as to custody of children; (2) adop-
tion; (3) anorder ona petitionto terminate parental rights
under Iowa Code chapter 600A; (4) an order granting or
dismissing a petition to terminate parental rights under
Iowa Code section 232.117 when full briefing has been
granted pursuant to rule 6.154(1); (5) juvenile proceed-
ings affecting child placement; or (6) lawyer disciplinary
matters.* Each case subject to this rule shall be given the
highest priority at all stages of the appellate process, and
the litigants will not be given extensions of time in which
to comply with the expedited docketing and briefing
schedules exceptupon a verified showing of the most un-
usual and compelling circumstances.

The appendix and reply briefs, except an appellee’s
(cross-appellant’s) reply brief, shall be served and filed
not more than 15 days after service or expiration of the
time for service of appellee’s proof brief, and printed or
duplicated copies of all the briefs in final form shall be
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served and filed within 7 days after service of the appen-
dix. An appellee’s (cross-appellant’s) reply brief, if
filed, shall be served and filed not more than 7 days after
service of appellant’s (cross-appellee’s) reply brief.
Court reporters shall give priority to transcription of pro-
ceedingsinthese cases overother civil transcripts. These
appeals shall be accorded submission precedence over
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othercivil cases. [Report 1977; amendmentby Court Or-
der November 19, 1981, effective January 1, 1982; May
27,1988, effective July 1, 1988; January 27, 1993, effec-
tive July 1, 1993; November 9, 2001, effective February
15, 2002]

* See rule 6.105 for criminal appeals.
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Rule 6.18 Brief of amicus curiae. Abriefof an amicus
curiae may be served and filed only by leave of the ap-
propriate appellate court granted on motion served onall
parties, at the request of the appropriate appellate court or
when accompanied by the written consent of all parties.
The brief may be conditionally served and filed with a
motion forleave. A motion forleave shall identify the in-
terest of the applicant and shall state the reasons a brief of
an amicus curiae is desirable. Any amicus curiae shall
serve and file a brief within the time allowed the party
whose position as to affirmance or reversal the brief will
support. The appropriate appellate court for cause shown
may grant leave for later filing, specifying the period
within which an opposing party may respond. A request
by an amicus curiae to participate in oral argument will
not be granted except for extraordinary reasons. [Report
1977; amendment by Court Order July 11, 1983; Novem-
ber 9, 2001, effective February 15, 2002]

Rule 6.19 Failure to prosecute and penalty.
6.19(1)[JWhen an appellant fails to comply with an
appellate rule, the clerk shall notify appellant in accor-
dance with rule 6.31(3), that upon the expiration of 15
days from service of notification the appeal will be dis-
missed for wantof prosecutionunless appellantremedies
the default within such period. Should the appellant fail
to comply, the clerk shall enter an order dismissing the
appeal for want of prosecution and shall issue a certified
copy thereof to the clerk of the district court as the proce-
dendo. Appellant shall not be entitled to remedy the de-
fault after a dismissal under this rule, unless by order of
the appropriate appellate court. The dismissal of an ap-
peal shall not limit the authority of the supreme court to
take disciplinary action against defaulting counsel.

An appeal may be dismissed, with or without notice of
default, for failure to comply with an appellate rule, upon
the motionof aparty or of the appropriate appellate court.

6.19(2)[JWhen a party’s attorney fails to comply with
the filing deadlines provided by the appellate rules, the
attorney shall be assessed a penalty of $50 by the clerk.
Any appellee’s counsel who fails to meet the time re-
quirementsforsuchfilingshall be, in orderto become eli-
gible for late filing, subject to the same penalty. Such
penalties are to be paid by the attorney individually and
are nottobe chargedtothe client. If penalties so assessed
are not paid within 15 days, then the attorney so assessed
may be ordered to show cause why that attorney should
not be found in contempt of the supreme court.

6.19(3)[JFollowing the dismissal of an appeal for fail-
ure to prosecute, the clerk of the supreme court shall for-
ward certified copies of the docket, the notice of default
which resulted in dismissal, and the order of dismissal to
the Iowa Supreme Court Board of Professional Ethics
and Conduct and to the State Public Defender, where ap-
plicable. [Report 1977; Court Order July 9, 1986, effec-
tive September 2, 1986; November 9, 2001, effective
February 15,2002; May 21, 2002, effective September 3,
2002]
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Rule 6.20 Shortening or enlarging time.

6.20(1)[JThe supreme court, and the court of appeals
astoappeals transferred to it, may upon its own motion or
on motion of a litigant shorten or enlarge the time pre-
scribed by the rules of appellate procedure or by the rules
of the court or its order for doing any act, or may permit
an act to be done after the expiration of such time, but
such courts may not enlarge the time for filing a notice of
appeal except as provided inrule 6.20(2). In cases where
rule 6.17 applies the motion shall so state. A motion to
enlarge time whichisbased on the court reporter’sinabil-
ity to file the transcript within the time specified by the
Iowa Rules of Appellate Procedure or an order of an ap-
pellate court shall be served on the court reporter in addi-
tion to the other parties.

6.20(2)[]The supreme court or a justice thereof may
extend the time for filing of a notice of appeal if the su-
preme court or justice determines that a failure to file a
timely notice of appeal was due to the failure of the clerk
of the district court to notify the prospective appellant of
the entry of the appealable final judgment or decision.
Any motion for such an extension of time must be filed
with the clerk of the supreme court and served not later
than 60 days after the expiration of the time prescribed by
rule 6.5(1) for taking an appeal. The motion and any re-
sistance thereto may be supported by copies of relevant
portions of the record and by affidavits which shall be the
only form of evidence received. An informational copy
of any such motion shall be filed by the moving party
with the clerk of district court. No such extension shall
exceed 60 days past the time prescribed in rule 6.5(1), or
10 days from the date of entry of the order granting the
motion, whichever occurs later. [Report 1977; amend-
ment by Court Order May 23, 1983, effective July 1,
1983; April 17, 1990, effective July 2, 1990; November
9, 2001, effective February 15, 2002]

Rule 6.21 Oral argument; submission.

6.21(1)[JA party desiring to be heard orally shall so
state at the end of the party’s brief; and unless so request-
ed, the party will not be heard orally except by special
permission or order of the appropriate appellate court.

6.21(2)[]The time allotted for oral argument shall be
fixed by the court prior to submission, and the parties so
advised. The chiefjustice or chief judge of the appropri-
ate appellate court may alter the time allotted for good
cause shown.

6.21(3)[JThe appropriate appellate court may con-
clude, prior to submission, that even though a substantial
issue exists, oral argument would not be of assistance or
should be shortened. In such event counsel will be ad-
vised accordingly before submission.

6.21(4)[JFailure to argue orally points properly made
in the briefs shall not be deemed waiver thereof.

6.21(5)[JIf a party intends to cite during oral argument
an authority not previously included in its brief, it shall
file a notice of additional authority giving a citation for
each additional authority upon which the party relies.
The party shall serve one copy of the notice on counsel
for each party and file twelve copies with the clerk of the
supreme court prior to oral argument. If the notice in-
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cludesacitation to an unpublished opinion, a copy of that
opinion shall be attached to the notice.

6.21(6)[JAppeals shall be submitted to the supreme
courtortransferredto the court of appeals substantially in
the order they are made ready except when advance sub-
mission is accorded by statute, rule or order of the su-
preme court.

6.21(7)[JIf an appeal involves questions of publicim-
portance or rightswhich are likely tobe lost or greatly im-
paired by delay, the supreme court may upon the motion
of a party or on its own motion order the submission or
transfer of the cause in advance of the time at which it
would otherwise be submitted or transferred. [Report
1977; Court Order August 31, 2001; November 9, 2001,
effective February 15, 2002]

Rule 6.22 Writs, motions, orders.

6.22(1)[Writs and process, supreme court. The su-
preme court shallissue all writs and process necessary for
the exercise and enforcement of its appellate jurisdiction
and in the furtherance of its supervisory and administra-
tive control overallinferiorjudicial tribunalsandofficers
thereof throughout the state; and may enforce its man-
dates by fine and imprisonment, and imprisonment may
be continued until obeyed.

6.22(2)[0Writs and process, court of appeals. The
court of appeals shall issue writs and other process neces-
sary for the exercise and enforcement of its jurisdiction,
but a writ, order or other process in any appeal not trans-
ferred to the court of appeals by the supreme court shall
be of no effect.

6.22(3)[IMotions in supreme court and court of ap[]
peals. Unless another form is prescribed by these rules,
all motions, including motions to dismiss, affirm, or re-
verse, shall be served on all other parties tothe appeal and
filed with the clerk of the supreme court. A motionshall:

a. Include any matter required by a specific provi-
sion of these rules governing such motion.

b. Be accompanied by a copy of any ruling from
which a party seeks appellate review.

c.  State with particularity the grounds on which itis
based, including citations to relevant authorities.

d. Set forth the order or precise relief sought.

A motion, a resistance to a motion, and a reply to the
resistance may be supported by otherrelevant portions of
the record, but such attachments shall not exceed 25
pages unless otherwise ordered by an appellate court.
Any application for the inclusion of attachments beyond
the 25-page limitation shall not include such attach-
ments. Any briefs, affidavits or other paperssupportinga
motion shall be served and filed with the motion. Except
astomotions underrule 6.22(5), any party may serve and
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file aresistance to amotion within 14 daysafterservice of
the motion, unless otherwise ordered by the appropriate
appellate court. A reply to the resistance may be served
and filed within 3 days after the service of the resistance.

6.22(4)[JRulings, hearings. Resisted motions will be
ruled on by the appropriate appellate court or a justice or
judge thereof after the expiration of at least seven days
from serving the resistance, unless such court, justice or
judge orders a different time for submission of the mo-
tion. Unresisted motions will be ruled on after the expira-
tion of at least three days from the last day for filing a
resistance unless a different time for submission is or-
dered. Motions in which all parties join may be ruled on
atany time. The court, justice or judge may require briefs
to be filed with respect to a motion, and may set any mo-
tion for hearing and prescribe notice to be given.

6.22(5)[UMotionsfor procedural or temporaryorders.
Notwithstanding the provisions of rules 6.22(3) and
6.22(4) as to motions generally, motions for procedural
orders, including any motion under rule 6.20(1), and mo-
tions for temporary orders in which it appears that rights
would be lost or greatly impaired by delay, may be ruled
upon at any time without awaiting a resistance thereto.
Any party adversely affected by such ruling may within
14 days request reconsideration, vacation or modifica-
tion of the ruling.

6.22(6)[JAuthority of a single justice to entertainmol( ]
tions. Inaddition to any authority expressly conferred by
rule or by statute, a single justice of the supreme court
may entertain any motion in an appeal or original pro-
ceeding in the supreme court and grant or deny any relief
which may properly be sought by motion, except that a
single justice may not dismiss, affirm, reverse, or other-
wise determine an appeal or original proceeding. The ac-
tion of a single justice may be reviewed by the supreme
court upon its own motion or a motion of a party. A mo-
tion by a party for review of the action of a single justice
shall be served and filed within ten days after the date of
filing the challenged order.

6.22(7)Authority of court of appeals and its judges
to entertain motions. The court of appeals and its judges
may entertain motionsonly in appealswhich the supreme
court has transferred to that court. In such appeals, a
single judge of the court of appeals may entertain any mo-
tion and grant or deny any relief which may properly be
sought by motion, except that a single judge may not dis-
miss, affirm, reverse, or otherwise determine an appeal.
The action of a single judge may be reviewed by the court
of appeals upon its own motion or a motion of a party. A
motion by a party for review of the action of a single
judge shall be served and filed within ten days after the
date of filing the challenged order.
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6.22(8)Authority of clerk to entertain motions for
procedural orders. The clerk of the supreme court or the
clerk’s deputy is authorized, in the clerk’s discretion and
subject to review by the supreme court, to take appropri-
ate action for the supreme court on motions for procedur-
al orders upon which the court pursuant to rule 6.22(5)
could rule without awaiting a resistance. Such motions
include, but are not limited to, the following: Amotionto
authorize prosecution of an appeal without payment of
feespursuanttorule 6.12(1); amotion forleave to amend
a brief pursuant to rule 6.13(5); a motion for permission
to file an overlength brief pursuant to rule 6.14(8); amo-
tion for leave to amend the appendix pursuant to rule
6.15(1); a motion for leave to file an amicus curiae brief
pursuant to rule 6.18; and a motion to shorten or enlarge
time pursuanttorule 6.20(1), exceptincases governed by
rule 6.17. The clerk may grant a motion only for good
cause shown and when the prejudice to the nonmoving
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party is not great. Good cause for an extension of time
includestheillness of counsel, the unavailability of coun-
sel due to unusual and compelling circumstances, the un-
availability of a necessary transcript or other portion of
the record due to circumstances beyond the control of
counsel, and a reasonably good possibility of settlement
within the time as extended. The clerk may grant not
more than one extension of time of not more than 30 days
for any act (other than filing notice of appeal) required to
be done withina certaintime by the rules of appellate pro-
cedure, except in cases governed by rule 6.17. An order
of the clerk entered under this subrule shall state it is en-
tered pursuant to rule 6.22(8). An order of the clerk en-
tered pursuant to this subrule may be reviewed by the
supreme court or a justice thereof upon the motion of an
adversely affected party filed within 14 days after the
entry of the order.
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6.22(9)[Authority of clerk to set motions for hearing.
The clerk or deputy clerk of the supreme court is autho-
rized, subject to the control and direction of the supreme
court, to set any motion or similar paper pending in the
supreme court for hearing or nonoral consideration and
set the time allowed for resistance to the motion.

6.22(10)[JFiling deadlines not extended. With the ex-
ceptionof motions subject torule 6.23, the filing of amo-
tion will not suspend or stay the filing deadlines
established under these rules unless so ordered by the
court.

6.22(11)[]Stays involving child custody.

a. Asupersedeasbondfiled pursuanttorule 6.7 shall
notstay anorder, judgment, decree, or portion thereof af-
fecting the custody of a child. Upon application in a
pending appeal, the appellate court may, initsdiscretion,
stay any district court order, judgment, decree, or portion
thereof affecting the custody of a child and provide for
the custody of the child during the pendency of the ap-
peal. The application for such a stay order and any briefs
or other papers in support thereof shall be filed with the
clerk of the supreme court and served in the manner pro-
vided in rule 6.31.

b. An application for a stay pending appeal of any
order, judgment, or decree affecting the custody of a
child may be resisted and will be ruled upon without oral
argument as provided inrules 6.22(3) and 6.22(4), unless
otherwise ordered. Pending consideration of the applica-
tion for a stay pending appeal, the appellate court may
immediately order a temporary stay pursuant to rule
6.22(5).

c. Thebestinterests of the child shall be the primary
consideration in deciding whether to grant the applica-
tion for a stay order. The best interests of the child like-
wise shall be paramount in determining where to place
custody of the child during the pendency of the appeal.
Additional considerations include, but are not limited to,
the following factors when they appear:

(1) The circumstances givingrise to the adjudication
being appealed.

(2) The safety and protection of the child.

(3) The safety and protection of the community and
the likelihood of serious violence.

(4) Theneedtoquickly begintreatment orrehabilita-
tion of the child.

(5) The likelihood of the child fleeing or being re-
moved from the jurisdiction during the pendency of the
appeal or not appearing at further court proceedings.

(6) The availability of custody placement alterna-
tives.

(7) The child’s family ties, employment, school at-
tendance, character, length of residence in the communi-
ty, and juvenile court record.

(8) The likelihood of a reversal of the district court
order, judgment, or decree on appeal.

d. Theapplicantseekingthestay ordershall have the
burden of showing that such a stay or alternative custody
placement of the child pending appeal is in the affected
child’s best interests. [Report 1977; amendment by
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Court Order October 13, 1978; May 23, 1983, effective
July 1,1983; July 19, 1984; April 16,1986, effective May
1, 1986; April 17, 1990, effective July 2, 1990; July 12,
1991, effective August 1, 1991; November 9, 2001, ef-
fective February 15, 2002; February 22, 2002; June 14,
2002]

Rule 6.23 Motions to dismiss or affirm.

6.23(1)[IMotions to dismiss. Amotionto dismissmay
beservedand filed without payment of the docket fee, but
appellant shall not be permitted to respond without pay-
ment of the fee unless the appellant is otherwise exempt
from payment. After consideration, the appropriate ap-
pellate court may rule on the motion or may order the mo-
tion submitted with the appeal.

6.23(2)[IMotions to affirm. Appellee may file a mo-
tion with the appropriate appellate court to affirm the ap-
peal on the ground that the issues raised by the appeal are
frivolous. The motion shall be served and filed within
seven days after service of appellant’s brief and shall
comply with the requirements of rule 6.22(3). One judge
or justice may overrule, but only the court may sustain, a
motion to affirm.

6.23(3)[IMotionstoreverse. Any party may file amo-
tion with the appropriate appellate court to summarily re-
verse the appeal on the grounds the result is controlled by
anindistinguishable recently decided case or where error
hasbeenconfessed. The motionshall comply with the re-
quirements of rule 6.22(3). Inresponse to a motion to re-
verse the appropriate appellate court will order the
nonmoving party to show cause why the case should not
be reversed. A similar show cause order may be entered
by the appropriate appellate courtacting onits owninitia-
tive. One justice of the supreme court may overrule, but
only a quorum of that court may sustain, a motion to re-
verse. If the appeal has been transferred to the court of
appeals, one judge of the court of appeals may overrule,
but only a quorum of that court may sustain, a motion to
reverse.

6.23(4)[JExcluding time. With the exception of cases
subjecttorule 6.17, the time between the service of amo-
tion to dismiss, affirm, or reverse and an order overruling
the motion or ordering its submission with the appeal
shall be excluded in measuring the time within which
subsequent acts required by these rules must be done.
[Report 1977; amendment by Court Order July 19, 1984;
September 26, 1994, effective January 3, 1995; Novem-
ber 9, 2001, effective February 15, 2002; February 22,
2002]

Rule 6.24 Affirmed or enforced without opinion. A
judgment or order may be affirmed or enforced without
opinion if the appellate court determines that the ques-
tions presented are not of sufficient importance to justify
an opinion, that an opinion would not have precedential
value, and that any of the following circumstances exists
and is dispositive:

6.24(1)[JA judgment of the district court is correct.

6.24(2)[]The evidence in support of a jury verdict is
sufficient.
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6.24(3)[]The order of an administrative agency issup- 6.24(4)[]Noerroroflawappears. [Report 1977; Court
ported by substantial evidence. Order November 9, 2001, effective February 15, 2002]
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Rule 6.25 Quarterly publication. A list indicating the
dispositionofall decisionsrendered by the supreme court
per curiam or under rule 6.24 shall be published quarterly
in the North Western Reporter, except for such of those
decisions as the supreme court specially orders to be pub-
lished in the regular manner. [Report 1977; Court Order
August 31,2001; November 9, 2001, effective February
15, 2002]

Rule 6.26 Remands. When a judgment is reversed for
error in overruling a motion to direct a verdict, a motion
for judgment under Iowa R. Civ. P. 1.1003(2), or a mo-
tion to withdraw an issue from the consideration of the
jury, and the granting of the motion would have termi-
nated the case in favor of appellant, the appellate court
may enter or direct the district court to enter final judg-
ment as if such motion had been initially sustained; pro-
vided that if it appears from the record that the material
factsrelating thereto were not fully developed at the trial
or if in the opinion of the appellate court the ends of jus-
tice will be served thereby, a new trial shall be awarded of
such issue or of the whole case. [Report 1977; Court Or-
der November 9, 2001, effective February 15, 2002]

Rule 6.27 Petition for rehearing in supreme court.

6.27(1)Time for filing; content; answer; action by
supreme court if granted. Except as stated in rule
6.402(6), a petition for rehearing may be filed within 14
days after the filing of an opinion by the supreme court
unless the time is shortened or enlarged by order of that
court. The petitionshallstate with particularity the points
of law or fact which in the opinion of the petitioner the
supreme court has overlooked or misapprehended and
shall contain such argument in support of the petition as
the petitioner desires to present. Oral argument in sup-
port of the petition will not be permitted. No answertoa
petition for rehearing will be received unless requested
by the supreme court, but a petition for rehearing will or-
dinarily not be granted in the absence of such arequest. If
apetitionforrehearingis granted, the supreme court may
make a final disposition of the cause withoutreargument,
may order reargument or resubmission or may make such
other order as is deemed appropriate under the circum-
stances.

6.27(2)[JF orm of petition; length. The petition shall
be in the form prescribed by rule 6.16(1), and copies shall
be served and filed as prescribed by rules 6.13(6) and
6.31 for the service and filing of briefs. Except by per-
mission of the court, a petition for rehearing shall not ex-
ceed ten pages. [Report 1977; Court Order May 29,
1986, effective July 1, 1986; November 9, 2001, effec-
tive February 15, 2002]

Rule 6.28 Petition for rehearing in court of appeals.

6.28(1)[]Caveat. The filing of a petition for rehearing
with the court of appeals does not toll the 20-day period
provided in Iowa Code section 602.4102(4) for filing an
application for further review of a court of appeals deci-
sion with the supreme court. Nothing in these rules pro-
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hibits any party from filing both a petition for rehearing
with the court of appeals and an application for furtherre-
view with the supreme court.

6.28(2)[1Time for filing; content; answer; action by
court of appeals if granted. Any petition for rehearing
mustbe filed within seven days after the filing of an opin-
ion by the court of appeals. The petition shall state with
particularity the points of law or fact which in the opinion
of the petitioner the court of appeals has overlooked or
misapprehended and shall contain such argument in sup-
port of the petition as the petitioner desires to present.
Oral argument in support of the petition will not be per-
mitted. No answer to a petition for rehearing will be re-
ceived unless requested by the court of appeals. If the
petition for rehearing is not expressly granted or denied
by the court of appeals within seven days after the peti-
tion is filed, the petition will be deemed denied. If the
chief judge of the court of appeals so requests within the
seven-day period, however, the supreme court may grant
an extension of time, not to exceed seven days, for the
court of appeals to rule upon the petition. If the petition
for rehearing is granted, the decision of the court of ap-
pealsshall be vacated and the court of appeals shall retain
jurisdiction of the case. The court of appeals may then
make a final disposition of the cause without reargument
or may make such other order as is deemed appropriate
under the circumstances. Upon motion of a party or re-
quest of the chief judge of the court of appeals, the su-
preme court may stay any pending application for further
review for consecutive periodsof upto 30days duringthe
pendency of a petition for rehearing. The decision on re-
hearing shall be subject to further review as provided in
Iowa Code section 602.4102(4).

6.28(3)[Form of petition; length. The petition shall
be inthe form prescribed by rule 6.16(1), and copies shall
be served and filed as prescribed by rules 6.13(6) and
6.31 for the service and filing of briefs. Except by per-
mission of the court of appeals, a petition for rehearing
shall not exceed ten pages. [Court Order February 1,
1982; May 16, 1984; March 21, 1989, effective May 1,
1989; January 24, 1997; (Prior to January 24, 1997, Court
Rule 3.5); July 2, 1999; November 9, 2001, effective
February 15, 2002]

Rule 6.29 Costs. Allfeesand costs shall abide the result
of the appeal and be taxed to the unsuccessful party, un-
lessotherwise ordered by the appropriate appellate court.
[Report 1977; Court Order November 9, 2001, effective
February 15, 2002]

Rule 6.30 Procedendo. Unless otherwise ordered by the
supreme court, no procedendo shall issue for 15 days af-
ter an opinion of the supreme court isfiled, nor thereafter
while a petition for rehearing, filed according to these
rules, is pending. Unless otherwise ordered by the court
of appeals, no procedendo shall issue for 21 days after an
opinion of the court of appeals is filed, nor thereafter
while an application for further review by the supreme
court is pending. [Report 1977; Court Order November
9, 2001, effective February 15, 2002]
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Rule 6.31 Filing and service.

6.31(1) Filing.

a. Papersrequired or permitted to be filed in the su-
preme court or in the court of appeals shall be filed with
the clerk of the supreme court. Filing may be accom-
plished by mail addressed to the clerk of the supreme
court, and shall be deemed filed on the day of mailing. To
be deemed filed on the day of mailing a paper must con-
tain or be accompanied by a certificate signed by the per-
sonwhowill actually mail the paper. The certificate shall
specify the paper filed, the number of copies filed and the
date the paper will be deposited in the United States mail
addressedtothe clerk. Papersreceived by the clerk of the
supreme court without a certificate of filing shall be
deemed filed when received by that clerk.

b. Filing of some papers may also be accomplished
by facsimile (fax) transmission. Apapershallnotbefiled
by facsimile transmission when these rules or an order of
an appellate court requires 18 copies of the paper to be
filed. A paperlonger thanfive pagesshall not be filed by
facsimile transmission without prior leave of the clerk.
Each facsimile transmission shall be accompanied by a
facsimile cover page which states the date of the trans-
mission, the name and facsimile telephone number of the
person to whom the paper is being transmitted, the name
and telephone number of the person transmitting the pa-
per, the docket number and title of the case in which the
paperistobefiled, the name of the paper, and the number
of pages, excluding the cover page, being transmitted. A
facsimile fee of $3 per page, excluding the cover page,
shall be required for filing a paper by facsimile transmis-
sion. The person transmitting the paper shall certify that
the facsimile fee and any required filing fee have been
mailedtotheclerk contemporaneously withthe facsimile
transmission. Only one copy of the paper shall be trans-
mitted; the clerk will provide any additional copies re-
quired by these rules or an order of an appellate court.
Papers filed by facsimile transmission shall be deemed
filed when the transmission isreceived by the clerk. Fail-
ure to comply with the facsimile requirements of thisrule
may resultin the imposition of sanctions: the papertrans-
mitted may be stricken or deemed not filed, the appeal or
review may be dismissed, or other appropriate action
may be taken.

c. Exceptas provided above, when these rules or an
order of an appellate court requires multiple copies of a
paper to be filed, filing shall not be complete until all re-
quired copies are filed. If a motion requests relief which
may be granted by a single justice of the supreme court,
the justice may permit the motion to be filed with thatjus-
tice, in which event the justice shall note thereon the date
of filing and shall thereafter forward it to the clerk of the
supreme court.
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6.31(2) Service of all papers required. Copies of all
papers filed by any party and not expressly required by
these rules to be served by the clerk shall, at or before the
time of filing, be served by a party or person acting for
that party on all other parties to the appeal orreview. Ser-
vice on a party represented by counsel shall be made on
counsel.

6.31(3) Manner of service. Service may be personal,
by mail, or, in limited circumstances, by facsimile trans-
mission. Personal service includes delivery of the copy
to a clerk or other responsible person at the office of
counsel. Service by mailis complete onmailing. A paper
may be served by facsimile transmission only if it can be
filed by facsimile transmission and only if the person to
be servedisan attorney who has consented toreceive fac-
simile transmissions. An attorney may consent by in-
cluding the attorney’s facsimile telephone number in the
letterhead or signature/address block of a paper the attor-
ney files in the case. Consent may be rescinded by serv-
ing and filing notice to the other parties to the appeal or
review and the clerk of the supreme court. Service of a
paper by facsimile transmission is complete when the
person transmitting the paper receives confirmation of
receipt of the transmission by the facsimile machine of
the person served.

6.31(4) Proof of service. Papers presented for filing
shall contain an acknowledgment of service by the per-
sonserved or proof of service in the form of a statement of
the date and manner of service and of the names and ad-
dresses of the persons served, certified by the person who
made service. Proof of service may appear on or be af-
fixed to the papers filed. The clerk of the supreme court
may permit papers to be filed without acknowledgment
or proof of service but shall require such proofto be filed
promptly thereafter. The proof of service for a paper
served by facsimile transmission shall state the facsimile
telephone number of the person to whom the paper was
transmitted.

6.31(5) Additional time after service by mail. When-
ever a party is required or permitted to do an act within a
prescribed period after service of a paper upon that party
and the paper is served by mail, three days shall be added
to the prescribed period. Such additional time shall not
be applicable where the deadline runs fromentry orfiling
of a judgment, order, decree or opinion.

6.31(6) Applicability. This rule shall govern filing
and service of papers required or permitted to be filed
with the clerk of the supreme court under the rules of ap-
pellate procedure. [Report 1977; amendment by Court
Order November 19, 1981, effective January 1, 1982;
February 16, 1990, effective July 2, 1990; December 20,
1996; November 9, 2001, effective February 15, 2002]
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Rule 6.32 Attorneys and guardians ad litem.

6.32(1) Theattorneysand guardiansad litem of the re-
spective parties in the district court shall be deemed the
attorneys and guardians ad litem of the same parties re-
spectively in the appellate court until others are retained
or appointed and notice thereof is given the other parties
and the clerk of the supreme court; but the authority of an
attorney appointed pursuanttoIowa Code section 598.12
terminates when an appeal is taken unless the district
court appoints the attorney, or a successor, to appear on
appeal. Before trial counsel for an indigent criminal de-
fendant may withdraw, the court file must contain proof
that counsel’s dutiesunder lowaR. Crim. P. 2.29(6) have
beencompleted. Every motion to withdraw shall also in-
clude the client’s last known address in the proof of ser-
vice statement.

6.32(2) Anattorney may not withdraw from represen-
tationof a party before an appellate court without permis-
sion of that court unless another attorney is appearing or
simultaneously appears for the party. [Amendment by
Court Order September 19, 1979; October 27, 1999, ef-
fective January 3, 2000; November 9, 2001, effective
February 15, 2002]

Rule 6.33 Frivolous appeals; withdrawal of counsel.
With the exception of appeals in chapter 232 termination
cases filed pursuant to rule 6.5(2), rule 6.104 applies to
appeals to the supreme court under Iowa Code section
822.9 of the Uniform Postconviction Procedure Act, and
to all cases for which appellate review is sought by court-
appointed counsel. [Amendmentby Court Order January
10, 1980; August 1, 1997; November 9, 2001, effective
February 15, 2002]

Rule 6.34 Confidential papers.

6.34(1) Certification by party. Whenever a party files
anotice, motion, appendix, record, orothersimilarpaper,
exceptabrief, which contains material or areproduction,
quotation, or extensive paraphrase of material which is
declared by any statute or rule of the supreme court to be
confidential, the party shall certify its confidential na-
ture. The certificate shall cite the applicable statute or
rule, be signed by the party or counsel, and be affixed on
top of the cover page of each copy of the notice, motion,
appendix, record, or other paper which is filed or served.

6.34(2) Clerk to maintain confidentiality. Upon re-
ceipt by the clerk of the supreme court of a notice, mo-
tion, appendix, district court record, portion of district
court record or other paper which has been certified by a
party or the clerk of the district court as confidential, the
supreme court shall review the certification to assure that
itiswarranted. Ifitis not warranted, the court shall direct
the clerk to file the document as a public record. If it is
warranted, the court shall direct the clerk to place the doc-
ument in a confidential file and mark the docket “confi-
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dential.” Confidential papers may be inspected only by
persons authorized by statute, rule, or court order to in-
spect such papers.

6.34(3) Briefs not confidential. Briefs filed with the
clerk of the supreme court shall not be confidential; pro-
vided, however, in an appeal in a juvenile case in which
the juvenile court record is confidential under Iowa Code
section 232.147, briefs shall refer to the partiesin the cap-
tion and text by first name or initial only. A brief should
not contain a reproduction, quotation, or extensive para-
phrase of material which is declared by any statute orrule
of the supreme court to be confidential. Instead, a brief
may include general statements of fact supported by ref-
erences pursuant torule 6.14(7), to pages of the appendix
or parts of the record which are confidential. [Amend-
mentby Court Order November 19, 1981, effective Janu-
ary 1, 1982; June 1, 1982; November 9, 2001, effective
February 15, 2002]

Rule 6.35 Filing fees. The feestobe chargedby the clerk
of the supreme court shall be as follows:

6.35(1) The fee for filing an application for permis-
sion to appeal or petition for certiorari shall be $30. If an
application for permission to appeal is granted, the appli-
cant shall pay a docketing fee of $50 within 40 days. Ifa
petition for certiorari is granted, the petitioner shall pay a
docketing fee of $50 within 20 days.

6.35(2) The fee forfiling an original proceeding other
than certiorari shall be $50. No docketing fee shall be
charged in such cases.

6.35(3) The fee for docketing an appeal from a final
judgment or decree shall be $50.

6.35(4) The fee for providing copies of papers shall be
40 cents for each page, except that copies of opinions of
the court shall be furnished to the trial judge, counsel of
record, and to an unrepresented party in the case without
cost. [Court Order March 21, 1985, effective July 1,
1985; February 17, 1988, effective April 1, 1988; No-
vember 9, 2001, effective February 15, 2002]

Rules 6.36 to 6.100 Reserved.

DIVISION II
APPEALS IN CRIMINAL CASES

Rule 6.101 Perfecting appeal. Appeal ina criminal ac-
tion shall be taken and perfected within 30 days of final
judgment in the manner prescribed by the rules of appel-
late procedure relating to appeals in civil cases. In addi-
tion, the appellant shall promptly mail or deliver an
informational copy of the notice of appeal to the attorney
general. [Report 1977; Court Order June 5, 1985, effec-
tive July 1, 1985; November 9, 2001, effective February
15, 2002]
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Rule 6.102 Procedure. All procedure after the perfec-
tion of an appeal in a criminal case shall be governed by
the Iowa Rules of Appellate Procedure. Within fourdays
after filing notice of appeal, appellant shall file with the
clerk of the supreme court and serve on appellee a state-
ment of whether the appeal is from a conviction and sen-
tence upon a plea of guilty or from sentence only towhich
rule 6.105 applies. In addition to complying with rule
6.11(1), the clerk of the court in which the judgment or
order was entered shall simultaneously transmit a certi-
fied copy of the same entries to the attorney general.
Upon request, the clerk of district court shall transmit to
the attorney general a copy of therecord asdefinedinrule
6.10(1). Papersrequired to be served on the state shall be
served upon the attorney general. [Report 1977; Court
Order November 19, 1981, effective January 1, 1982;
June 5, 1985, effective July 1, 1985; December 23, 1985,
effective February 3, 1986; October 11, 1991, effective
January2,1992; January 27,1993, effective July 1, 1993;
November 9, 2001, effective February 15, 2002]

Rule 6.103 Docketing criminal appeals. Criminal ap-
peals shall be docketed as provided in rule 6.12(1). Ifa
defendant appeals and there hasbeen adistrict court find-
ing of indigency, the appeal shall be docketed upon de-
fendant’s request without payment of the docket fee.
Defendant’srequest to docket without paymentof the fee
shall be in writing and accompanied by a copy of the dis-
trict court’s finding of indigency. If the state appeals, the
appeal shall be docketed upon the attorney general’s
written request without payment of the docket fee. [Re-
port 1977; amendment by Court Order December 16,
1977; November 19, 1981, effective January 1, 1982;
amended June 5, 1985, effective July 1, 1985; November
9, 2001, effective February 15, 2002]

Rule 6.104 Frivolous appeals; withdrawal of counsel.

6.104(1) If counsel appointed to represent a con-
victed indigent defendant in an appeal to the supreme
court is convinced after conscientious investigation of
the entire record as defined inrule 6.10(1) that the appeal
is frivolous and that counsel cannot, in good conscience,
proceed with the appeal, counsel may move the supreme
courtinwriting to withdraw. The motionmust be accom-
panied by a brief referring to anything in the record that
might arguably support the appeal. The motion and brief
shall be in the form specified in rule 6.16(2). Within 14
days after filing the motion, counsel shall request the
clerk of the district court to transmit immediately to the
clerk of the supreme court the remaining record not al-
ready transmitted, including the original papers and ex-
hibits filed in the district court and any reporter’s
transcript of proceedings.
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6.104(2) Prior to filing any motion to withdraw
from an appeal, counsel shall advise the defendant in
writing of the decision as to frivolousness accompanied
by acopy of counsel’s motion and brief, and counsel shall
attachto the filed motion a copy of the written advice and
a certificate showing service of the advice, motion, and
brief upon the client and the attorney general. Counsel’s
notice to the defendant shall further advise the defendant
that if the defendant agrees with counsel’s decision and
does not desire to proceed further with the appeal, the de-
fendant shall within 30 days from service of the motion
andbriefclearly and expressly communicate suchdesire,
in writing, to the supreme court.

6.104(3) Receipt of such communication shall re-
sult in the appeal being forthwith dismissed.

6.104(4) Counsel’snoticetothe defendant shallad-
vise that if the defendant desires to proceed with the ap-
pealthe defendant shall within 30 days communicate that
fact to the supreme court, raising any points chosen. The
notice shall furtheradvise the defendant that the failure to
file a response with the supreme court could result in the
waiver of the defendant’s claims in any subsequent post-
conviction action. The supreme court will then proceed,
aftera full examination of all the record, to decide wheth-
er the appeal is wholly frivolous. If it so finds, it may
grant counsel’s motion to withdraw and dismiss the ap-
peal.

6.104(5) The filing of a motion to withdraw pur-
suant to this rule, when accompanied by the required
brief and a copy of counsel’s written advice to the defen-
dant, shall extend the times for further proceedings onap-
peal until the court rules on the motion to withdraw.

6.104(6) Ifhowever, the supreme courtfinds the le-
gal points to be arguable on their merits and therefore not
frivolous, it may grant counsel’s motion to withdraw but
will prior to submission of the appeal afford the indigent
the assistance of new counsel, to be appointed by the dis-
trict court. Such new counsel shall proceed with the ap-
peal pursuant to the rules of appellate procedure.
Appellant’s brief shall raise any issues counsel believes
tobe meritoriousafteraconscientiousexamination ofthe
record. Counselshall alsoinform the court inappellant’s
brief of the issues the defendant raises and otherwise
cause the case tobe reviewedin accordance with the rules
of appellate procedure.

6.104(7) Defendant’sfailuretochallengecounsel’s
decision that the appeal is frivolous, in accordance with
these rules, shall be deemed an election to agree with
counsel’s decision. [Report 1977; amendment by Court
Order November 19, 1981, effective January 1, 1982;
September 21, 2000, effective October 16, 2000; No-
vember 9, 2001, effective February 15, 2002]
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Rule 6.105 Appeals from conviction and sentence ona
plea of guilty or from sentence only. In appeals from
convictionand sentence upona pleaof guilty or from sen-
tence only, the time for docketing an appeal under rule
6.12(1) shall be reduced by one-half, and the abbreviated
time periods specified in rule 6.17 shall apply. [Amend-
ment by Court Order November 22, 1977; November 19,
1981, effective January 1, 1982; November 9, 2001, ef-
fective February 15, 2002]

Rule 6.106 Appeals from forfeiture actions. Appeals
from the disposition of seizable and forfeitable property
arising under Iowa Code chapter 809 shall be taken and
perfected within 30 days of final judgment in the manner
prescribed by the rules of appellate procedure relating to
appeals in civil cases. In addition, the appellant shall
promptly mail and serve all motions, pleadings, and
briefs upon the attorney general. [Court Order October
11, 1991, effective January 2, 1992; November 9, 2001,
effective February 15, 2002]

Rules 6.107 to 6.150 Reserved.

DIVISION III
APPEALS IN TERMINATION CASES

For ease of reference, the text of jurisdictional rules
6.5(2), 6.6(3), 6.6(4), and a portion of rule 6.10(2) are re-
peated herein.

Rule 6.5 Time for appeal.

6.5(2) A notice of appeal from a juvenile court
order terminating the parent-child relationship or
dismissing a petition to terminate the parent-child
relationship pursuant to Iowa Code section 232.117
must be filed within, and not after, 15 days from the
entry of the order, unless a motion for new trial as
provided in Iowa R. Civ. P. 1.1007 or a motion as
provided in Iowa R. Civ. P. 1.904(2) is filed, and
then within 15 days after the entry of a ruling on such
motion. An appeal under this subrule is not per-
fected until both the notice of appeal and the petition
on appeal as provided in rule 6.6(4) are timely filed.

A notice of cross-appeal may be filed within the
15 days for taking an appeal or in any event within
5 days after the appeal is taken. A cross-appeal is not
perfected until both the notice of cross-appeal and
the petition on appeal as provided in rule 6.6(4) are
timely filed.

Rule 6.6 How taken.

6.6(3) A notice of appeal filed pursuant to rule
6.5(2) must be filed with the clerk of court where the
order, judgment, or decree was entered. The notice
cannot be filed unless signed by appellant’s counsel
and appellant.* The notice of appeal shall substan-
tially comply with the Notice of Appeal form that ac-
companies these rules. The notice shall specify the
parties taking the appeal and the decree, judgment,
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order, or part thereof from which an appeal is taken.

The appellant shall serve a copy of the notice on each
other party or counsel in the manner prescribed in
Iowa R. Civ. P. 1.442(2). The notice of appeal pre-
sented to the clerk of the district court for filing shall
be accompanied by proof of service in the form pre-
scribed in Iowa R. Civ. P. 1.442(7). Promptly after
filing the notice of appeal with the clerk of the dis-
trict court, the appellant shall mail or deliver an in-
formational copy of such notice to the clerk of the su-
preme court.

6.6(4) To perfect an appeal filed pursuant to rule
6.5(2), the appellant must also file with the clerk of
the supreme court a petition on appeal in confor-
mance with rule 6.151. The petition on appeal must
be filed with the clerk of the supreme court within,
and not after, 15 days from the filing of the notice of
appeal. The appellant shall file an informational
copy of the petition on appeal with the district court
and serve a copy on each other party or counsel in the
manner prescribed in Iowa R. Civ. P. 1.442(2). The
petition on appeal shall be accompanied by proof of
service in the form prescribed in Iowa R. Civ. P.
1.442(7). The petition on appeal shall be prepared
by appellant’s trial counsel. Trial counsel may only
be relieved of this obligation by the district court
upon a showing of extraordinary circumstances. If,
after the filing of a notice of appeal, no petition on
appeal has been filed with the clerk of the supreme
court within 15 days, the appeal is not perfected and
shall be dismissed and the parties shall proceed as if

no notice of appeal had been filed.

*Counsel who is unable to file a notice of appeal because of the unavailability
of the appellant to sign the notice may file with the clerk of the district court a
certification of diligent search that substantially complies with the Counsel’s
Certification of Diligent Search form which accompanies these rules.

Rule 6.10 Record on appeal.

6.10(2) Transcript; duty of appellant to order
and to file combined certificate.

a. Within four days after filing the notice of ap-
peal, appellant shall order in writing from the report-
er a transcript of such parts of the proceedings not al-
ready on file as appellant deems necessary for inclu-
sion in the record. Appellant shall certify that the
transcript has been ordered by using the combined
certificate form found in rule 6.751, Form 1. Within
four days after filing the notice of appeal, appellant
shall complete the combined certificate, serve it on
all parties to the appeal and on the reporter from
whom the transcript was ordered, and file it with the
clerks of both the district and the supreme court. The
combined certificate shall be filed in all cases, re-
gardless of whether a transcript is ordered.

b. The combined certificate shall be deemed a
professional statement by any attorney signing it that
the transcript has been ordered in good faith, that no
arrangements have been made or suggested to delay
the preparation thereof, and that payment therefor
will be made in accordance with these rules.
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Rule 6.151 Petition on appeal. The appellant shall file
with the clerk of the supreme court seven copies of the
petition on appeal.

6.151(1) Format. Allpetitions on appeal shall sub-
stantially comply with the Petition on Appeal form that
accompaniestheserules. The petitionshallnotexceed 15
pages, excluding the attachments required by rule
6.151(2)(f), and shall be in the form prescribed by rule
6.16(1),exceptthatitmay be printed orduplicated onone
side of the sheet. The petition shall include a blue cover
which shall contain: (1) the caption of the case; (2) the
title of the document (Petition on Appeal pursuant to
Iowa R. App. P. 6.6(4)); (3) the name of the court and
judge whose decision is under review; and (4) the name,
address, e-mail address, telephone number, and fax num-
ber of counsel representing the party on whose behalf the
appealisfiled. The front cover shall contain a certificate
of confidentiality in accordance with rule 6.34.

6.151(2) Elements. The petition on appeal shall in-
clude all of the following elements:

a. Astatement of the nature of the case and the relief
sought.

b. The date the judgment or order for which review
is sought was entered.

c. A concise statement of the material facts as they
relate to the issues presented in the petition on appeal.

d. A statement of the legal issues presented for ap-
peal, including a statement of how the issues arose and
how they were preserved for appeal. The issue state-
ments should be concise in nature setting forth specific
legal questions. General, conclusory statements such as
“the juvenile court’s ruling is not supported by law or the
facts” are not acceptable.

e. The petition should include supporting statutes,
case law, and other legal authority for each issue raised,
including authority contrary to appellant’s case, if
known.

f- The petition on appeal shall have attached to it:
(1) a copy of the petition (and any amendments) for ter-
mination of parental rights filed in the juvenile court pro-
ceedings; (2) a copy of the order, judgment, or decree
terminating parental rights or dismissing the termination
petition; and (3) acopy of any rulings on a motionfornew
trial as provided in Iowa R. Civ. P. 1.1007 or a motion as
provided in Iowa R. Civ. P. 1.904(2). [Court Order Au-
gust 31, 2001, effective January 1, 2002; November 9,
2001, effective February 15, 2002]

Rule 6.152 Response.

6.152(1) Time for filing. Any potential appellee
may file aresponse to the petition on appeal. Anappellee
wishing to file a response to the petition on appeal must
file seven copies with the clerk of the supreme court with-
in 15 daysof service of the appellant’s petition on appeal.
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The appellee shall serve a copy of the response on each
other party or counsel in the manner prescribed in Iowa
R. Civ. P. 1.442(2).

6.152(2) Format. Appellee’s response shall sub-
stantially comply with the Response to Petition on Ap-
peal form that accompanies these rules. The response
shall not exceed 15 pages, and shall be in the form pre-
scribed by rule 6.16(1), except that it may be printed or
duplicated on one side of the sheet. The response shall
include ared cover which shall contain: (1)the captionof
the case; (2) the title of the document (Response to Peti-
tion on Appeal); (3) the name of the court and judge
whose decision is under review; and (4) the name, ad-
dress, e-mail address, telephone number, and fax number
of counsel representing the party on whose behalf the re-
sponse is filed. The frontcover shall contain a certificate
of confidentiality in accordance with rule 6.34. [Court
Order August 31, 2001, effective January 1, 2002; No-
vember 9, 2001, effective February 15, 2002]

Rule 6.153 Docketing, record for review, and trans[]
mission of record. Within 30 days after the filing of the
notice of appeal, the appellant shall docket the case pur-
suant to rule 6.12(2)(a) and request the clerk of the dis-
trict court to transmit the record to the clerk of the
supreme court. The record for review shall be certified
by the clerk of the district court who shall also certify its
confidential nature. The record for review of a petition
on appeal shall include all of the following:

6.153(1) The termination of parental rights court
file, including all exhibits.

6.153(2) Those portions of the child in need of as-
sistance courtfile, eitherreceived asexhibitsorjudicially
noticed in the termination proceedings.

6.153(3) The transcript of the termination hearing.
[Court Order August 31,2001, effective January 1,2002;
November 9, 2001, effective February 15, 2002]

Rule 6.154 Ruling.

6.154(1) After reviewing the petition on appeal,
any response, and the record, the appellate court may, by
opinion in conformity with Iowa Ct. R. 21.29, affirm the
juvenile court decision, reverse the juvenile court deci-
sion, remand the case to the juvenile court, or set the case
for full briefing pursuant to rules 6.13 and 6.17 or as di-
rected by the court.

6.154(2) Ifthe courtof appealsaffirms, reverses, or
remands the juvenile court order, judgment, or decree,
further review pursuant torule 6.402 may be sought. The
refusal of the court of appeals to grant full briefing shall
not be a ground for further review. [Court Order August
31, 2001, effective January 1, 2002; November 9, 2001,
effective February 15, 2002]

Rules 6.155 to 6.200 Reserved.
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DIVISION IV
DISCRETIONARY REVIEW

Rule 6.201 Application.

6.201(1) Anapplication fordiscretionary review in
a civil or criminal case shall be filed in writing with the
clerk of the supreme court within 30 days after the entry
of the judgment or order of the district court of which re-
view is sought. Anextensionof such time, however, may
be allowed upon a showing that failure to file the applica-
tion within the time provided was due to a failure of the
district court clerk to notify the applicant of the action
complained of. Any motion forextension oftime shallbe
filed as prescribed in rule 6.20(2).

6.201(2) The rules of appellate procedure relating
tothe form, content, number of copies, filing, and serving
of motions in the supreme court shall apply to applica-
tions for discretionary review. The applicant shall attach
to the application copies of relevant portions of the dock-
et and court calendar entries, court papers, exhibits, and
transcript, if any. In criminal cases the applicant shall
also promptly mail or deliver an informational copy of
the application, including attachments, to the attorney
general. In criminal cases, the clerk of district court,
uponrequest,shall transmit tothe attorney general a copy
of the record as defined in rule 6.10(1).

6.201(3) The applicant shall pay to the clerk of the
supreme court a filing fee in the amount prescribed by the
supreme court for filing an application for permission to
appeal. If defendant in a criminal proceeding applies for
discretionary review and the district court has found de-
fendanttobeindigent, the applicationshall be filed by the
clerk of the supreme court upon defendant’s request
without payment of the filing fee. Defendant’s requestto
file the application for discretionary review without pay-
ment of the filing fee shall be in writing and accompanied
by a copy of the district court’s finding of indigency. If
the state applies for discretionary review, the application
shall be filed by the clerk of the supreme court upon the
attorney general’swrittenrequest without paymentofthe
filing fee. [Report 1977; amendment by Court Order No-
vember 19, 1981, effective January 1, 1982; amended
June 5, 1985, effective July 1, 1985; November 9, 2001,
effective February 15, 2002]

Rule 6.202 Resistance; ruling. The application may be
resisted and ruled on in the manner prescribed in the rules
of appellate procedure relating to motions unless other-
wise ordered by the supreme court or a justice thereof.
An application shall not be denied for an informality or
defectif corrected as directed by the supreme court. The
supreme court or a justice thereof may deny the applica-
tion upon determining that substantial justice has been
accorded the applicant or, when pertinent, that no sub-
stantial grounds are presented which justify a hearing in
advance of final judgment. [Report 1977; Court Order
June 5, 1985, effective July 1, 1985; November 9, 2001,
effective February 15, 2002]
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Rule 6.203 Procedure; docketing.

6.203(1) If an application for discretionary review
is granted, further proceedings shall be had pursuant to
the rules of appellate procedure. The clerk of the su-
preme court shall promptly transmit a copy of the order
granting the application to the parties or their attorneys of
record, the clerk of the district court wherein the judg-
ment or order wasrendered, and, in criminal cases, the at-
torney general. Within 14 days after the filing with the
supreme court clerk of the order granting the application,
the clerk of the district court shall transmit a certified
copy of the docket and calendar entries in the proceeding
in the district court to the clerk of the supreme court, all
partiesor their attorneys of record, and, in criminal cases,
to the attorney general.

6.203(2) Thetimeforany further proceedingwhich
would run from the notice of appeal shall run from the fil-
ing date of the order granting the application for discre-
tionary review. Within 40 days after the filing of such
order appellant shall pay the docket fee or, if the fee has
been waived, request that the proceeding be docketed. If
defendant in a criminal proceeding has been granted dis-
cretionary review and the district court has found defen-
dant to be indigent, the proceeding shall be docketed
upon defendant’s request without payment of the docket
fee. Defendant’s request to docket without payment of
the docket fee shall be in writing and accompanied by a
copy of the district court’s finding of indigency. If the
state hasbeen granted discretionary review, the proceed-
ing shall be docketed upon the attorney general’s written
request without payment of the docket fee. [Report 1977
amendment by Court Order November 19, 1981, effec-
tive January 1, 1982; amended June 5, 1985, effective
July 1, 1985; November 9, 2001, effective February 15,
2002]

Rules 6.204 to 6.300 Reserved.

DIVISION V
ORIGINAL CERTIORARI PROCEEDINGS

Rule 6.301 Petition for writ of certiorari. A petition
forawritof certioraridirected tothe district court shall be
filed with the clerk of the supreme court or ajustice there-
of within the time prescribed by Iowa R. Civ. P. 1.1402.
Copies of the petition shall be filed and servedin the man-
ner prescribed by the rules of appellate procedure for the
filing and serving of motions. The petition for certiorari
shall state whether the plaintiffraised the issue in district
court, identify the interest of the plaintiff in the chal-
lenged decision, and state the grounds that justify is-
suance of the writ. Plaintiff shall serve copies of the
petition on the clerk of the district court and all the par-
ties, or their counsel, in the underlying proceeding in dis-
trict court. [Report 1977; amendment by Court Order
June 1, 1979; November 19, 1981, effective January 1,
1982; May 12,1992, effective July 1,1992; November 9,
2001, effective February 15, 2002]
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Rule 6.302 Resistance; ruling. The petition may be re-
sisted and ruled on in the manner prescribed in the rules
of appellate procedure relating to motions unless other-
wise ordered by the supreme court or a justice thereof.
[Report 1977; Court Order November 9, 2001, effective
February 15, 2002]

Rule 6.303 Original certiorari procedure.

6.303(1) The procedure under writs of certiorari
granted by the supreme court or a justice thereof shall be
as prescribed by these rules. The proceeding shall be en-
titled in the name of the petitioner as plaintiff and the dis-
trict court, though not any judge thereof, as defendant.
Parties before the district court other than the certiorari
plaintiff shall be deemed defendants for all purposes and
shall make all filings required of the defendant under
these rules, unless permitted to withdraw by a justice of
the supreme court. Anapplicationtowithdraw shallstate
whether the applicant raised the issue in district court,
identify the interest of the applicant in the challenged de-
cision, and state the grounds that justify withdrawal. The
application to withdraw shall be served on all parties, the
district court, and the attorney general. Any response
shall be filed within ten days of the service of the applica-
tion to withdraw.

6.303(2) The rules of appellate procedure applica-
ble to appellants shall apply to plaintiffs and those appli-
cable to appellees shall apply to defendants. The times
specified in those rules which in appeals run from the fil-
ing of notice of appeal shall run from the filing of the or-
der granting the writ, except that plaintiff shall cause the
proceeding to be docketed within 20 days after the writ is
granted. Defendant shall make full return to the writ
when requested to do so by plaintiff. Such request shall
be made by plaintiff within seven days after all required
briefs and the appendix have been served or the times for
serving them have expired, or at such earlier date as the
parties may agree or the supreme court or a justice thereof
may order. [Report 1977; amendment by Court Order
November 19, 1981, effective January 1, 1982; May 12,
1992, effective July 1, 1992; November 9, 2001, effec-
tive February 15, 2002]

Rule 6.304 Form of review. If any case is brought by
appeal, certiorari, or discretionary review, and the appel-
late court is of the opinion that another of these remedies
was the proper one, the case shall not be dismissed, but
shall proceed as though the proper form of review had
been sought. Any one of the foregoing remedies may un-
der this rule be treated by the appellate court as the one it
deems appropriate.

Nothing in this rule shall operate to extend the time
within which an appeal may be taken. [Report 1977;
Court Order September 8, 1987, effective December 1,
1987; November 9, 2001, effective February 15, 2002]

Rules 6.305 to 6.400 Reserved.
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DIVISION VI
TRANSFER AND FURTHER REVIEW

Rule 6.401 Transfer of cases to court of appeals.

6.401(1) The supreme court may by order, on its
own motion, transfer to the court of appeals for decision
any case filed in the supreme court except a case in which
provisions of the Iowa Constitution or statutes grant ex-
clusive jurisdiction to the supreme court.

6.401(2) The supreme court shall ordinarily retain
the following types of cases:

a. Cases involving substantial constitutional ques-
tions as to the validity of a statute, ordinance or court or
administrative rule.

b. Casesinvolving substantial issues in which there
isoris claimed to be a conflict with a published decision
of the court of appeals or supreme court.

c. Casesinvolving substantial issues of firstimpres-
sion.

d. Casesinvolving fundamental and urgentissuesof
broad publicimportance requiring promptorultimate de-
termination by the supreme court.

e. Cases involving lawyer discipline.

f. Cases appropriate for summary disposition.

6.401(3) Other cases shall ordinarily be retained by
the supreme court or be transferred to the court of appeals
as follows:

a. Cases which involve substantial questions of
enunciating or changing legal principles shall be re-
tained.

b. Caseswhich involve questions of applying exist-
ing legal principles shall be transferred. [Report 1977
amendment by Court Order October 22, 1984, effective
November 2, 1984; November 9, 2001, effective Febru-
ary 15, 2002]

Rule 6.402 Application for further review.

6.402(1) Fee. Afee of $25 shall be required for fil-
ing anapplication to the supreme court for further review
of a decision of the court of appeals.

6.402(2) Time for filing. An application for further
review shall be filed within the 20-day period providedin
Iowa Code section 602.4102(4).

6.402(3) Grounds. An application to the supreme
court for further review shall allege precisely and in what
manner the court of appeals has done any of the follow-
ing:

a. Made an error of law.

b. Rendered a decision which is in conflict with a
prior holding of a published court of appeals decision or
published supreme court decision.

c. Failedtoconsiderapotentially controllingconsti-
tutional provision in rendering its opinion.

d. Decided a case which should have been retained
by the supreme court.
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6.402(4) Form and length of application and re[]
sistance and number to be filed. Each copy of the ap-
plication for further review shall contain or be
accompanied by a copy of the opinion of the court of ap-
peals, showing the date of its filing. The applicationshall
be a single document including a brief in support of the
request for review.

All contentions in support of the application shall be
includedtherein, including all legal authorities and argu-
ment. A party who desires to file a resistance shall do so
within ten days after service of the application. The re-
sistance shall be a single document which includes all
contentionsinoppositionto the application. The coverof
the application for further review and resistance should
be yellow. The cover of the application or resistance
thereto shall contain: (1) the name of the court and the
appellate number of the case; (2) the title of the case (see
rule 6.12(1)); (3) the date of filing of the court of appeals’
opinion under review; (4) the title of the document; and
(5) the name, address, and telephone number of counsel
representing the party on whose behalf the document is
filed. No authorities or argument may be incorporated
into the application or the resistance by reference to
another document. An application or resistance shall be
in the form prescribed by rule 6.16(1), except that it may
be printed or duplicated on one side of the sheet. The ap-
plication or resistance shall not exceed 20 pages exclu-
sive of the court of appeals opinion, table of contents,
table of authorities and permitted evidentiary exhibits
and district court orders. No materials shall be annexed
to or filed with an application or resistance other than the
opinion of the court of appeals, except that, if it is of un-
usual significance, an evidentiary exhibit not exceeding
ten pages and a district court order not exceeding that
length may be annexed. Eighteen copies of an applica-
tion or a resistance shall be filed. In addition, two copies
shall be served on each other party separately repre-
sented.

6.402(5)  Supplemental briefs. 1f an application for
further review is granted, the supreme court may require
the parties to file supplemental briefs on the merits of all
or some of the issues to be reviewed.

6.402(6) Procedendo. Whenanapplication for fur-
ther review is denied by order of the supreme court or by
operation of law, the clerk of the supreme court shall im-
mediately issue procedendo. [Report 1977; Court Order
December 23, 1985, effective February 3, 1986; May 29,
1986, effective July 1, 1986; September 22, 1999; No-
vember 9, 2001, effective February 15, 2002]

Rules 6.403 to 6.450 Reserved.

DIVISION VII
CERTIFICATION OF QUESTIONS OF LAW

Rule 6.451 Procedure for certification of question of
law. The procedure for answering and certifying ques-
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tions of law shall be as provided in the Uniform Certifica-
tion of Questions of Law Act, Iowa Code chapter 684A,
and this division of the rules of appellate procedure. [Re-
port 1980; Court Order November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 6.452 Contents of certification order. The certi-
fication order shall contain the matter required by Iowa
Code section 684A.3 and shall be captioned as the matter
was in the certifying court with the party, if any, who
moved for certification of the question identified as the
“movant.” If the question is certified on the court’s own
motion, the certification order shall specify which party
isto file abrieffirst. The certification order shall contain
the names and addresses of the interested parties or their
counsel if they are represented by counsel. [Report 1980;
November 9, 2001, effective February 15, 2002]

Rule 6.453 Docketing. Uponreceipt of a certified ques-
tion the clerk of the supreme court shall prepare a docket
page and assign a number to the matter. Within ten days
after the filing of the certification order the movant or
party whois to file a brief first shall pay to the clerk of the
supreme court the docket fee in the amount prescribed
pursuant to Iowa Code section 602.4303, for docketing
an appeal from a final judgment or decree. Uponreceipt
of the docket fee, the clerk of the supreme court shall en-
ter the matter upon the docket and give notice to the certi-
fying court and all parties or their attorneys of the date on
which the matter is entered on the docket. [Report 1980;
1983 Towa Acts, ch 186, §10150; Court Order November
9, 2001, effective February 15, 2002]

Rule 6.454 Briefs. The parties shall file and serve all
briefs within the expedited times forfilings prescribed by
rule 6.17 in the manner outlined by rule 6.13(1). Rules
6.13(6),6.14, and 6.16(1) shall apply to briefs with those
portions applicable to appellant’s briefs applying to
briefs of the movant or the party who is to file a brief first
andthose portionsapplicable toappellee’s briefapplying
to the brief of the responding party. [Report 1980; Court
Order January 27, 1993, effective July 1, 1993; Novem-
ber 9, 2001, effective February 15, 2002]

Rule 6.455 Appendix. The movant or party who is to
file abrieffirst shallfile andserve the briefs and appendix
inthe manner of anappellant. The appendix shall contain
the certification order and such portions of the record
relevantto the question as the parties by agreement or the
certifying court by order may determine. Rules 6.15(1),
6.15(3), 6.15(4), 6.15(5), and 6.16(1) shall apply to the
appendix to the greatest extent possible. [Report 1980;
CourtOrderJanuary 27,1993, effective July 1, 1993; No-
vember 9, 2001, effective February 15, 2002]
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Rule 6.456 Record. The certifying court shall attach to
its certification order a copy of the portions of the record
made in that court which it deems necessary for a full un-
derstanding of the question. If the entire record is not in-
cluded, the supreme court may, in its discretion, order
thatacopy of all orany portionof the remaining recordbe
filedwithitsclerk. [Report 1980; Court Order November
9, 2001, effective February 15, 2002]

Rule 6.457 Submission and oral argument. The mat-
ter shall be considered ready for submission after the cer-
tification order, initial brief, appendix, and responding
brief have been filed. Rule 6.21 shall apply. [Report
1980; Court Order November9, 2001, effective February
15, 2002]

Rule 6.458 Opinion and rehearing. Upon the filing of
anopiniononacertified questionthe clerk of the supreme
court shall comply with Iowa Code section 684A.7. A
petition for rehearing shallnotbe allowed. [Report 1980;
Court Order November 9, 2001, effective February 15,
2002]

Rule 6.459 Costs and fees. Printing costs shall be certi-
fied by the parties as provided in rule 6.16(3). Upon the
filing of the supreme court’s opinion on a certified ques-
tion, its clerk shall prepare and transmit to the clerk of the
certifying court a bill of costs indicating the docket fee
and reasonable printing costs and the parties who paid
them. The clerk of the certifying court shall be responsi-
ble for collecting and apportioning the fee and costs pur-
suant to lowa Code section 684A.5. [Report 1980; Court
Order November 9, 2001, effective February 15, 2002]

Rule 6.460 State as amicus curiae. When the constitu-
tionality of an Act of the legislature of this state affecting
the publicinterestisdrawninquestionina certificationto
whichthe state of [owa oran officer, agency, oremployee
thereof is not a party, the supreme court shall notify the
attorney general and shall permit the state of lowa to file
an amicus curiae brief pursuant torule 6.18, on the ques-
tion of constitutionality. [Report 1980; Court Order No-
vember 9, 2001, effective February 15, 2002]

Rule 6.461 Changes in rules. Rules of procedure con-
cerning the answering and certification of questions of
law may be revoked, changed, or supplemented as pro-
vided in rule 6.701. [Report 1980; Court Order Novem-
ber 9, 2001, effective February 15, 2002]

Rules 6.462 to 6.500 Reserved.

DIVISION VIII
OTHER PROCEEDINGS
Rule 6.501 Procedure in other proceedings. Proce-

dure in all other proceedings in the appellate courts shall,
unless otherwise ordered, be the procedure prescribed in
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the rules of appellate procedure to the full extent not in-
consistent with rules specifically prescribing the proce-
dure or with a statute. An appendix under the rules of
appellate procedure shall be deemed an abstract of rec-
ord. [Report 1977; Court Order November 9, 2001, ef-
fective February 15, 2002]

Rule 6.502 Procedure in abortion notification ap[]
peals.

6.502(1) Notice of appeal. A pregnant minor may
appeal from a district court order denying a petition for
waiver of notification regarding abortion. The notice of
appeal shall be filed within 24 hours of issuance of the
district court order. The notice of appeal shall be filed
with the clerk of the district court where the order was en-
tered in person or by facsimile transmission if available
in the clerk’s office. The notice shall also be filed with
the clerk of the supreme court in person or by facsimile
transmission at (515) 242-6164. The notice of appeal
shall contain the date the petition was filed. A notice of
appealisfiled for purposes of this rule when it is date and
time stamped if filed in person or when it is received if
transmitted by facsimile.

6.502(2) Procedureonappeal. Within24 hours af-
ter the filing of a notice of appeal, the court reporter shall
file the original of the completed transcript with the clerk
of the district court. Within 48 hours after the filing of a
notice of appeal, the clerk shall transmit to the supreme
court any relevant district court papers, including the dis-
trict court decision and the transcript. The minor shall
file a written argument supporting her appeal with the
clerk of the supreme court within 48 hours of filing the
notice of appeal. The written argument shall include a
statement designating the method by which the minor
chooses to receive notice of the supreme court’s final de-
cision.

6.502(3) Decision on appeal. The appeal shall be
considered by a three-justice panel of the supreme court.
It shall be considered without oral argument unless the
supreme court or a justice thereof orders otherwise. A
single justice may conduct a hearing, but any decision on
the appeal must be rendered by a majority of the three-
justice panel. The courtshall consider the appeal denovo
and render its decision as soon as is reasonably possible.
In no event shall the court’s decision be made later than
ten calendar days from the day after filing of the petition
for waiver in the district court, or the ten calendar days
plus the period of time granted by the district court for
any extension under Iowa Ct. R. 8.27. The court’s deci-
sion may be rendered by order or opinion, and may sim-
ply state that the district court’s order is affirmed or
reversed. Any decision affirming the denial of waiver of
notification shall inform the minor of her right to request
appointment of a therapist by the district court on re-
mand. Notwithstanding any other rule, the panel’s deci-
sionshallnotbe subject toreview orrehearing. The clerk
of the supreme court shall promptly issue procedendo
once an order or opinion s filed. The minor shall be noti-
fied of the final decision in the manner designated in the
written argument submitted to the court.
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6.502(4) Confidentiality. Notwithstanding any
otherrule or statute, all documents filed in the appeal and
the supreme court’s docket card shall be confidential.
Any hearing held on an appeal under this rule shall be
confidential. The minor may use the same pseudonym
that she used in the juvenile court proceedings. Identify-
ing information, including address, parents’ names, or
social security number, shall not appear on any court pa-
pers. All papers shall contain the juvenile court docket
number for identification purposes. The only persons
whomay have accessto the court papersand admissionto
any hearing are the justice(s), court staff who must have
access to the records for administrative purposes, the mi-
nor, her attorney, her guardian ad litem and the person(s)
designated in writing by the minor, her attorney or guard-
ian ad litem to have such access or admission. In no case
may the minor’s parent(s) have accessto her papers orad-
mission to any hearing.

6.502(5) Computation of time. For the purpose of
this rule, any duty of filing or of issuance of a decision or
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order which falls on a Saturday, Sunday, or legal holiday
isextended to 9 a.m. on the nextbusiness day. [Court Or-
der December 27, 1996; June 26, 1997, effective July 1,
1997; November 9, 2001, effective February 15, 2002]

Rules 6.503 to 6.600 Reserved.

DIVISION IX
AMENDMENTS TO RULES

Rule 6.601 Amendments. The supreme courtshallhave
power, by order, to revoke, change or supplement the
rules of appellate procedure, except for rules 6.1 to 6.9,
inclusive. Such changes or additions shall take effect at
such time as the supreme court shall prescribe. [Report
1977; Court Order November9, 2001, effective February
15, 2002]

Rules 6.602 to 6.700 Reserved.
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DIVISION X
APPELLATE PROCEDURE TIMETABLES

Rule 6.701 Appellate Procedure Timetables.
Rule 6.701 [] Table 1: Pre[1Docketing Procedure.

APPELIATE PROCEDURE TIMETABLE NO. 1

(NOT FOR USE IN CHAPTER 232 TERMINATION CASES)
PRE-DOCKETING PROCEDURE
Due Dates 1. Notice of appeal. Appellant files notice of appeal with

district court clerk, serves all parties, and sends copy to
supreme court clerk. See rule 6.6(1).

4 days 2. Ordering transcript and filing combined certificate.
Appellant orders transcript from court reporter,
completes combined certificate, and serves certificate
on reporter and all parties. Appellant files combined
certificate with district and supreme court clerks. See
rule 6.10(2). District court clerk transmits certified
copy of notice of appeal and docket and calendar entries
to supreme court clerk and all parties. See rule 6.11(1).

10 days 3. Designating additional transcript. If appellee deems
other parts of the proceedings necessary, appellee
designates additional transcript, serves designation on
all parties and the reporter, and files it with clerk of
district court. See rule 6.10(2).

4 days 4. Ordering additional transcript and supplemental
certificate. Appellant orders additional transcript from
court reporter. Disputes concerning additional

transcript are addressed to district court if appellant fails
to, and appellee does not, order transcript. See rule
6.10(2). Party ordering additional transcript completes
supplemental certificate, serves certificate on all parties
and the reporter, and with clerks of district and supreme
court. See rule 6.10(2).

40 days 5. Docketing and filing of transcript. Appellant dockets
(see notes) appeal by either:
(A) paying $50 fee to supreme court clerk, OR
(B) requesting waiver of fee and filing copy of district
court order of indigency. See rule 6.12(1).

Court reporter files transcript with district court clerk.
See rule 6.10(2).

NOTES
(A) ThelowaRulesof Appellate Procedure govern procedure in all appeals. These timetables are merely illustrative
and may not cover every procedural situation.
(B) See rules 6.12(2) and 6.105 for cases in which docketing time is reduced:

Termination of parental-child relationship 30 days
Guilty plea or sentence only 20 days
Certiorari 20 days
Certified question 10 days
Lawyer discipline 10 days
Case involving no transcript 10 days
Administrative action where no additional

testimony was introduced in district court 10 days

[Court Order May 27, 1988, effective July 1, 1988; November 9, 2001, effective February 15, 2002]
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Rule 6.701 [] Table 2: Post[1Docketing Procedure.

APPELIATE PROCEDURE TIMETABLE NO. 2*

(NOT FOR USE IN CHAPTER 232 TERMINATION CASES)
POST-DOCKETING PROCEDURE

Due Dates 1. Docketing date. See rule 6.12(1).

50 days 2. Appellant’s proof brief and designation. Appellant
files 2 proof copies and serves 1 proof copy of brief and
designation of parts of record to be included in
appendix. See rules 6.13(1), 6.17, and 6.105.

30 days 3. Appellee’s proof brief and designation. Appellee
files 2 proof copies and serves 1 proof copy of brief and
designation of any additional parts of record to be
included in appendix. See rules 6.13(1), 6.17, and
6.105.

21 days 4. Appendix and appellant’s proof reply brief. If
appellee has served proof brief, or if time for serving has
expired, appellant files 18 copies and serves 2 copies of
appendix. Seerules 6.15(1),6.17, and 6.105. Appellant
files a proof reply brief which is mandatory only if
cross-appeal is involved. See rule 6.13(1).

14 days 5. Final briefs and appellee’s responsive reply brief.
All parties file 18 copies and serve 2 copies of all briefs
in final form. See rule 6.13(3). Appellee may file a
responsive brief to appellant’s reply brief if
cross-appeal is involved. See rules 6.13(1), 6.13(6),
6.17, and 6.105.

7days 6. Transmission of record. Appellant  requests
transmission and ensures that district court clerk
transmits remaining record to supreme court clerk. See
rule 6.11(2) and note (C) below.

NOTES
(A) ThelowaRulesof Appellate Procedure govern procedure in all appeals. These timetables are merely illustrative

and may not cover every procedural situation.

(B) Ifrule 6.17 (priority cases) or 6.105 (guilty plea or sentence only cases) applies, the times for filing the above are
reduced by one-half, except step 4, which is reduced to 15 days, and step 6 which remains 7 days.

(C) Suggestion: Document the request for transmission of the remaining record by sending aletter to the district court
clerk with a copy to the supreme court clerk.

*Prior to July 1, 1993, numbered as “3.”

[Court Order May 27, 1988, effective July 1, 1988; January 27, 1993, effective July 1, 1993; November 9, 2001, effec-
tive February 15, 2002]
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Rule 6.701 [] Table 3: Chapter 232 Termination Cases.

APPELIATE PROCEDURE TIMETABLE NO. 3
(FOR USE IN CHAPTER 232 TERMINATION CASES ONLY)

DUE DATES

1. Notice of appeal. A notice of appeal must be filed with-
in, and not after, 15 days from the entry of the juvenile
court order. See rule 6.5(2). Notice of appeal cannot be
filed unless signed by both appellant’s counsel and ap-
pellant. See rule 6.6(3).

2. Combined certificate. Within four days after filing
notice of appeal appellant shall certify the transcript has
been ordered by using the combined certificate form.
See rule 6.10(2). District court clerk transmits certified
copy of notice of appeal and docket entries to supreme

4 Days court clerk and all parties. See rule 6.11(1).

3. Petition on appeal. Appellant must file petition on
appeal within 15 days from filing of notice of appeal in
15 Days order to perfect appeal. See rules 6.6(4) and 6.151.

4. Response to petition. Response to petition may be filed
15 Days within 15 days of service of petition. See rule 6.152.

5. Docketing and request for record. Appellant dockets
30D appeal and requests transmission of record. See rules
2304ys 6.12(2)(a) and 6.153.

6. Full briefing. Briefing is done only in cases in which
the appellate court orders full briefing. See rule 6.154.
In such cases appellant shall file two proof copies and
serve one proof copy of brief and designation of parts of
record to be included in appendix within 25 days from
the date on which full briefing is ordered. All further
deadlines shall be as provided in rules 6.13 and 6.17.

[Court Order August 31, 2001, effective January 1, 2002; November 9, 2001, effective February 15, 2002]

Rules 6.702 to 6.750 Reserved.
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DIVISION XI
FORMS

Rule 6.751 Forms. The supreme court may by order prescribe forms for use under the rules of appellate procedure.
[Report 1977; Court Order November 9, 2001, effective February 15, 2002]
Rule 6.751 [] Form 1: Combined Certificate.

IN THE SUPREME COURT OF IOWA
No.
County No.

} COMBINED CERTIFICATE
[See Iowa R. App. P. 6.10(2)]

1. Notice of appeal was filed in district court on , from a judgment or ruling filed on
(Date)
(Date)

2A. I hereby certify that I ( now order)* ( have ordered) on the

day of , 20 , a transcript, or portions thereof, from:

M

(Court Reporter Name) (Address)
)

No arrangements have been made or suggested to delay the preparation thereof.

I will pay for the transcript in accordance with Iowa R. App. P. 6.10(2). The following proceedings ( __are)*

( were) ordered:
M
(Describe parts ordered)
before on
(Judge) (Date)

)

before on

—OR-—

2B. I need not order a transcript under Iowa R. App. P. 6.10(3) because:

I( will) ( will not) prepare a statement of the evidence or proceedings pursuant to lowa R. App.
P. 6.10(3).

*This certificate may be used as an order form.
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Combined Certificate (cont’d)

2C. [To be completed by appellant if less than full transcript is ordered] The issues appellant(s) intends to present on
appeal are:

L

IL.

111

3. Iflowa R. App. P. 6.12(2), 6.17, or 6.105 applies to this case, check category:

a contest as to custody of children, an adoption, or a juvenile proceeding affecting child placement;
a termination of a parent-child relationship;

a conviction and sentence on a plea of guilty or a sentence only;

an original certiorari proceeding;

a certified question of law;

a lawyer disciplinary matter;

proceedings which have not been recorded in such a manner that a transcript of those proceedings can be
made;

judicial review of an administrative action pursuant to Iowa Code chapter 17A, where no additional

testimony
was introduced in district court.

4. Tassert in good faith that this appeal meets jurisdictional requirements and is from:

a final judgment, order, or decree and a timely notice of appeal has been filed;

—OR-—
an interlocutory ruling where permission for appeal has been requested and granted by the supreme court.

5. The names of the parties involved in this appeal and their designations in district court are shown below under col-
umn A. Their respective attorneys’ names, law firms, addresses, and telephone numbers are shown below under

column B:
Column A Column B
Parties Attorneys
Appellant(s):
Appellee(s):

Appellant’s Name
By
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(Name, address, and telephone number of attorney or, if none,
of appellant.)
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Combined Certificate (cont’d)

PROOF OF SERVICE AND CERTIFICATE OF FILING

I certify that on , 20 , I served this document by ( personally
delivering) ( mailing) a copy to all other parties in this matter and to the court reporter(s) from whom the
transcript has been ordered at their respective addresses as shown below:

I further certify that on , 20 , I will file this document by ( personally
delivering) ( mailing) a copy of it to the Clerk of the District Court for County.
I further certify that on , 20 , I will file this document by ( personally
delivering) ( mailing) 3 copies of it to the Clerk of the Supreme Court, Statehouse, Des Moines, Iowa 50319.

SIGNATURE OF PERSON SERVING AND FILING

[Court Order May 27, 1988, effective July 1, 1988; November 9, 2001, effective February 15, 2002]
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Rule 6.751 [] Form 2: Supplemental Certificate.

IN THE SUPREME COURT OF IOWA
No.
County No.

} SUPPLEMENTAL CERTIFICATE
[See Iowa R. App. P. 6.10(2)]

I hereby certify that I ( now order)* ( have ordered) on the
day of , 20 , the following additional transcript which I believe is necessary for proper deter-
mination of this appeal from:

M

(Court Reporter Name) (Address)
)

No arrangements have been made or suggested to delay the preparation thereof.

I will pay for the additional transcript in accordance with Iowa R. App. P. 6.10(2). The following additional

parts of the proceedings ( are)* ( were) ordered:
M
(Describe parts ordered)
before on
(Judge) (Date)
)
before on

Party’s Name
By

(Name, address, and telephone number of attorney or, if none,
of appellant.)
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Supplemental Certificate (cont’d)

PROOF OF SERVICE AND CERTIFICATE OF FILING

I certify that on , 20 , I served this document by ( personally
delivering) ( mailing) a copy to all other parties in this matter and to the court reporter(s) from whom the
transcript has been ordered at their respective addresses as shown below:

I further certify that on , 20 , I will file this document by ( personally
delivering) ( mailing) a copy of it to the Clerk of the District Court for County.
I further certify that on , 20 , I will file this document by ( personally
delivering) ( mailing) 3 copies of it to the Clerk of the Supreme Court, Statehouse, Des Moines, lowa 50319.

SIGNATURE OF PERSON SERVING AND FILING

*This certificate may be used as an order form.
[Court Order May 27, 1988, effective July 1, 1988; November 9, 2001, effective February 15, 2002]
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Rule 6.751 [] Form 3: Notice of Appeal (Cross[1Appeal) from Termination or Dismissal Entered Pursuant to Iowa
Code Section 232.117.

IN THE DISTRICT COURT FOR COUNTY
IN THE INTEREST OF Juvenile No.
, CHILD(REN) NOTICE OF APPEAL (CROSS[JAPPEAL)
FROM TERMINATION OR DISMISSAL
ENTERED PURSUANT TO
IOWA CODE SECTION 232.117

TO: Clerk of the District Court for County and

(Insert names of parties)

and

Clerk of the Iowa Supreme Court

NOTICE is hereby given that as counsel for
hereby appeals the termination or dismissal order entered pursuant to lowa Code section 232.117 on the
day of , 20 , and all adverse rulings made therein.

Signature, attorney for appellant.
Name, address, telephone.

Signature of appellant.*
Name, address, telephone.

*The signature of the appellant is required by Iowa Rule of Appellate Procedure 6.6(3).
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Notice of Appeal (Cross-Appeal) from Termination or Dismissal Entered Pursuant to Iowa Code Section 232.117
(cont’d)

PROOF OF SERVICE AND CERTIFICATE OF FILING

I certify that on the day of , 20 , 1 served
this document by ( personally delivering) ( mailing) a copy to all other parties or attorneys whose
names and addresses are shown below.

I further certify that on the day of , 20 , 1T will
file this document by ( personally delivering) ( mailing) a copy of it to the Clerk of the District Court for
County.

Signature of person serving and filing notice of appeal.
Name, address, telephone.

Persons served:

[Court Order August 31, 2001, effective January 1, 2002; November 9, 2001, effective February 15, 2002]
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Rule 6.751 [ Form 4: Petition on Appeal (Cross[{Appeal) from Termination or Dismissal Entered Pursuant to Iowa
Code Section 232.117.

IN THE SUPREME COURT OF IOWA

IN THE INTEREST OF Supreme Court No.

Juvenile Court No.

, CHILD(REN)

PETITION ON APPEAL (CROSS[JAPPEAL)
FROM TERMINATION OR DISMISSAL
ENTERED PURSUANT TO
IOWA CODE SECTION 232.117

County Judge

The names of the parties involved in this appeal and their designations in juvenile court are shown below in column A.
Their respective attorneys’ names, law firms, addresses, and telephone numbers are shown below in column B.

Column A Column B
Parties Attorneys
Appellant(s):
Appellee(s):
1. This Petition on Appeal is filed on behalf of , the mother/father/child/
State/Intervenor/other ,in the above-identified termination of parental rights pro-
ceeding, with respect to child(ren):
Child(ren)’s Name(s) Date(s) of Birth
2. Parental rights were terminated by the juvenile court pursuant to Iowa Code section(s) 232.116 ( )
(Insert specific subsection(s))
as to the mother and Iowa Code section(s) 232.116 ( ) as to the father.

(Insert specific subsection(s))

3. Appellant’s attorney, , is/is not the attorney who represented appellant at trial.

4. Are there any other pending appeals involving the child(ren)?

If so, list:

Case Name:

Supreme Court No.:

Type of Appeal: (e.g., appeal from adjudication/disposition, dissolution)
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Petition on Appeal (Cross-Appeal) from Termination or Dismissal Entered Pursuant to Iowa Code Section 232.117
(cont’d)

5. The relevant dates regarding this appeal are the following:

a. Date of adjudication

b. Date of last removal (excluding any trial period at home of less than 30 days)

Date of disposition

e o

Date(s) of any review hearings

Date of any permanency hearing

Date(s) termination petition filed/amended

Date(s) of termination hearing

= @ oo

Date of termination order or dismissal

-

Date notice of appeal filed

j. Any other date(s)/hearing(s) material to appeal

6. Nature of case and relief sought: The appellant seeks a reversal of the juvenile court order:

a. terminating the parental rights of with respect to the child(ren)
; OR
(Insert name(s))
b. dismissing a petition to terminate the parental rights of with respect
to the child(ren), ; OR
(Insert name(s))
c. OTHER

7. State the material facts as they relate to the issues presented for appeal:

8. State the legal issues presented for appeal, including a statement of how the issues arose and how they were pre-
served for appeal:

The issue statement should be concise in nature setting forth specific legal questions. General conclusions, such as
“the trial court’s ruling is not supported by law or the facts” are not acceptable. Include supporting legal authority
for each issue raised, including authority contrary to appellant’s case, if known.

a. IssueI:
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Petition on Appeal (Cross-Appeal) from Termination or Dismissal Entered Pursuant to Iowa Code Section 232.117
(cont’d)

Was error preserved? yes no. If yes, state how:

Supporting legal authority for Issue I:

b. Issue II:

Was error preserved? yes no. If yes, state how:

Supporting legal authority of Issue II:

(Additional issues may be added)

9. Ihereby certify I will request within 30 days after the filing of the notice of appeal that the clerk of the trial court
transmit immediately to the clerk of the supreme court:

the termination of parental rights court file, including all exhibits;

the childin need of assistance court file, including all exhibits, if received as an exhibit orjudicially noticed in the
termination of parental rights proceeding;

the transcript of the termination of parental rights hearing.
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Petition on Appeal (Cross-Appeal) from Termination or Dismissal Entered Pursuant to Iowa Code Section 232.117
(cont’d)

The undersigned requests that the appellate courtissue an opinion reversing the order of the juvenile court in this mat-
ter, or, in the alternative, enter an order setting this case for full briefing.

Attorney for appellant.
Name, address, telephone.

ATTACHMENTS:

-petition to terminate parental rights and any amendments
-order, judgment or decree terminating parental rights
-any post trial motions and rulings

PROOF OF SERVICE AND CERTIFICATE OF FILING

I certify that on the day of , 20 , 1 served
this document by ( mailing) ( personally delivering) a copy to the clerk of the district court and to all
parties or attorneys whose names and addresses are shown below.

I further certify that on the day of , 20 , 1 filed
this Petition for Appeal by ( mailing) ( personally delivering) seven copies of it to the Clerk of the
Iowa Supreme Court, Statehouse, Des Moines, lowa 50319.

Signature of person filing and serving petition.
Name, address, telephone.

Persons served:
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[Court Order August 31, 2001, effective January 1, 2002; November 9, 2001, effective February 15, 2002; February
22,2002]
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Rule 6.751 [] Form 5: Response to Petition on Appeal (Cross[1Appeal).

IN THE SUPREME COURT OF IOWA

IN THE INTEREST OF Supreme Court No.

Juvenile Court No.

, CHILD(REN)
RESPONSE TO PETITION
ON APPEAL (CROSS[JAPPEAL)

1. This Response to the Petition on Appeal is filed on behalf of , the mother/father/child/
State/Intervenor/other ,inthe above-identified termination of parental rights proceeding.
2. The appellee’s attorney, , is/is not the attorney who represented appellee at trial.

3. The relevant date(s) regarding this appeal:
are correctly stated in the Petition on Appeal.

are corrected by appellee as follows:

4. The statement of material facts as they relate to the issues presented for appeal is:
accurate as set forth by appellant and accepted by the undersigned appellee; OR

requires additions/corrections, as follows:

5. Appellee’s response to the legal issues presented for appeal are as follows:

a. Issue I:

Appellee states that:
error was preserved as alleged in the Petition on Appeal.

error was not preserved. If so, please explain briefly:

Legal authority for Issue I supporting appellee’s response:
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Response to Petition on Appeal (Cross-Appeal) (cont’d)

b. Issue II:

Appellee states that:
error was preserved as alleged in the Petition on Appeal.

error was not preserved. If so, please explain briefly:

Legal authority for Issue II supporting appellee’s response:

6. The undersigned requests the appellate court issue an opinion affirming the order of the juvenile court in this mat-
ter.

Attorney for appellee.
Name, address, telephone.

PROOF OF SERVICE AND CERTIFICATE OF FILING

I certify that on the day of , 20 ,
I served this document by ( mailing) ( personally delivering) a copy to all parties or attorneys
whose names and addresses are shown below.

I further certify that on the day of , 20 ,
I filed this Response to Petition on Appeal by ( mailing) ( personally delivering) seven copies of i
to the Clerk of the Iowa Supreme Court, Statehouse, Des Moines, lowa 50319.

Signature of person filing and serving response.
Name, address, telephone.

Persons served:

[Court Order August 31, 2001, effective January 1, 2002; November 9, 2001, effective February 15, 2002]
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Rule 6.751 [] Form 6: Counsel’s Certification of Diligent Search.

IN THE DISTRICT COURT FOR COUNTY
IN THE INTEREST OF Juvenile No.
, CHILD(REN) COUNSEL’S CERTIFICATION
OF DILIGENT SEARCH
1. 1, , was counsel for ( ) in the above-captioned case.

2. Since the time of filing of the order for termination of my client’s parental rights, I have attempted to ascertain the
whereabouts of my client:

a) to discuss the merits of an appeal.

b) to retain his/her signature on the Notice of Appeal.
3. I have made the following efforts:

a. Sent a letter with proper postage affixed to the last-known address of my client and:
received no response.
the letter has been returned to me.

b. Ascertained through the main post office in that my client has not filed a
forwarding address.

c. Telephoned my client with no response.

d. Checked with the telephone company, and there is no new telephone listing
on file for my client.

e. Undertaken the following additional inquiry into the whereabouts of my client:

4. Tam unable to determine the whereabouts of my client.

I hereby certify that the above stated facts are true and correct.

Dated this day of , 20

Signature.
Name, address, telephone.

Counsel for

[Court Order August 31, 2001, effective January 1, 2002; November 9, 2001, effective February 15, 2002]
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PROBATE PROCE-
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CHAPTER 7
RULES OF PROBATE PROCEDURE

Rule 7.1 Effective removal order [] turnover. When
the court orders the removal of a fiduciary under Iowa
Code section 633.65, such order, unless expressly pro-
viding otherwise, shall be effective as a turnover order
under Iowa Code section 633.70, and without further or-
der the fiduciary so removed shall turn over all personal
property, money or securities toor for the fiduciary’ssuc-
cessor at the clerk’s office within five days after such or-
derisfiled. [Court Order November 16, 1965; November
14, 1979; Report November 9, 2001, effective February
15, 2002]

Rule 7.2 Fees in probate.

7.2(1) Every report or application requesting an al-
lowance of fees for personal representatives or their at-
torneys shall be written and verified as provided in Iowa
Code section 633.35.

7.2(2) When fees for ordinary services are sought
pursuant to Iowa Code sections 633.197 and 633.198,
proofofthe nature and extent of responsibilities assumed
and services rendered shall be required. Unless special
circumstances should be called to the court’s attention,
the contents of the court probate file may be relied upon
assuch proof. Indetermining the value of gross assets of
the estate for purposes of lowa Code section 633.197, the
courtshall notinclude the value of joint tenancy property
excluded from the taxable estate pursuant to lowa Code
section450.3(5)or the value oflife insurance payable toa
designated beneficiary.

7.2(3) When an allowance for extraordinary ex-
penses or services is sought pursuant to Iowa Code sec-
tion633.199, therequest shallinclude a writtenstatement
showing the necessity for such expenses or services, the
responsibilities assumed, and the amount of extra time or
expense involved. In appropriate cases, the statement
shall also explain the importance of the matter to the es-
tate and describe the resultsobtained. The request may be
made inthe final reportor by separate application. Itshall
be set for hearing upon reasonable notice, specifying the
amounts claimed, unless waivers of notice identifying
the amounts claimed are filed by all interested persons.
The applicant shall have the burden of proving such al-
lowance should be made.

7.2(4) One half of the fees for ordinary services may
be paid when the federal estate tax return, if required, and
Iowa inheritance tax return, if required, are prepared.
When an inheritance tax return is not required, an inheri-
tance tax clearance must be filed. When a federal estate
tax return is not required, the one-half fee may be paid
when the Iowa inheritance tax returnis prepared or, when
it is not required, when the inheritance tax clearance is
filed. The remainder of the fees may be paid when the fi-
nal report is filed and the costs have been paid. The
schedule for paying fees may be different when so pro-
vided by order of the court for good cause.

7.2(5) Every report or application requesting com-
pensation for other fiduciaries and their attorneys pur-
suant to lowa Code section 633.200 shall be written and
verified.

7.2(6) When compensation has been allowed to a
person employed by the fiduciary or attorney to assist the
estate pursuant to Iowa Code section 633.84, the request
for fees by the fiduciary shall disclose the identity of such
person and the amount allowed, for consideration by the
court in determining fees for the fiduciary pursuant to
Iowa Code section 633.86. [Court Order November 14,
1979; Report September5, 1985, effective November 15,
1985; November 9, 2001, effective February 15, 2002]

Rule 7.3 District court rules in probate. A district
courtrule of probate and administration shall not be valid
until it has been filed with the clerk of the supreme court
and approved by that court. [Court Order November 14,
1979; Report November 9, 2001, effective February 15,
2002]

Rule 7.4 Report of referee. A report of a referee in
probate shall substantially comply with the form that ac-
companies these rules. [Report November 9, 2001, ef-
fective February 15, 2002]

Rule 7.5 Referees in probate.

7.5(1) Duties.

a. Referees as masters. Unless otherwise directed
by the court, areferee in probate appointed by the district
court pursuant to Iowa Code section 633.20, and deter-
mined by the court to be qualified to serve as a master,
shall have the powers to perform all the duties required of
masters appointed by the court in civil actions (Iowa R.
Civ. P. 1.935 - 1.942) and shall examine all reports, ap-
plications and petitions in probate and in trusts requiring
action by the court.

b. Other referees. A referee in probate not deter-
mined by the court to be qualified to serve as a master
shall have authority to examine probate files to make the
report provided by rule 7.4.

c. Refereereports. The reportof the referee shall be
in writing on a form which substantially complies with
the form that accompanies these rules and shall contain
such matters as the court may request as shown by the
files and reports in the clerk’s office. If the referee is au-
thorized to act as a master, the report shall also contain
recommendations of the referee as to what ought to be
donerelative to the reports when considered by the court.
No final report will be approved until the report of the ref-
eree is presented to the court, it being contemplated that
such presentation shall be made expeditiously and with-
out delay.

d. Other duties. In addition to the powers and duties
of the referee in probate prescribed by thisrule, the refer-
ee shall perform such duties as the court may require.
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7.5(2) Fees.

a. Thereferee shall be paid a fee for services as per-
mitted under a schedule established under Iowa Code
section 633.21, unless a referee and any assistant are ap-
pointed for the county for all matters in probate in the
county and are paid an annual compensation.

b. Referee fees shall be taxed and collected by the
clerk as other costs, and such fees shall be in addition to
all other fees charged and collected by the clerk in pro-
bate matters as required by Iowa Code section 633.31.

c. Insuchcaseswhere areferee andany assistantare
paid an annual compensation, any excess of feesremain-
ing after payment of such other expenses as are approved
by the court shall be disbursed pursuant to the Code.
[Court Order December 18, 1980, effective January 1,
1981; Report November 9, 2001, effective February 15,
2002]

Rule 7.6 Reports of delinquentinventories or reports.
7.6(1) The clerk’s report to the presiding judge re-
quired by Iowa Code section 633.32, of all delinquent in-
ventories or reports in estates, trusts, guardianships or
conservatorships shall contain, in addition to the infor-
mation required by Iowa Code section 633.32(3), a copy
of each delinquency notice and, if they do not appear on
the face of the delinquency notice, the following infor-
mation for each delinquent inventory or report:

a. The probate number of the matter.

b. The title of the matter.

c¢. Anindication of whether the matter is an estate,
trust, guardianship, or conservatorship.

d. The name and address of the fiduciary.

e. The name and address of the attorney, if any, for
the fiduciary.

f- The type of delinquent inventory or report.

g The date notice of delinquency was given.

h. Astatement that the required report or inventory
or an order extending time for a specified period was not
filed within 60 days after the giving of notice of delin-
quency.

i. The date the matter was opened.

j- Thename ofthelast paperfiled by the fiduciary or
attorney and the date of filing such paper.

k. The number, including “zero” if appropriate, of
previous delinquency notices given in the matter and ig-
nored.

7.6(2) The clerk shall submit a copy of the report to
the chiefjudge of the judicial districtand administrator of
the judicial department in addition to the presiding judge
as required by Iowa Code section 633.32(2). If an order
extending time for a specified period was filed but not
complied with, the clerk shall proceed as in instances in
which an order is not filed.

7.6(3) The courtadministrator of the judicial depart-
ment shall utilize the reportsin the discharge of the duties

PROBATE PROCE-
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prescribed in Iowa Code section 602.1209, and, in addi-
tion, shall prepare a list of the attorneys for fiduciaries
who have received and ignored a notice of delinquency.
The court administrator shall transmit the list of attor-
neys, together with other relevant information, to the
Iowa Supreme Court Board of Professional Ethics and
Conduct and to the client security and attorney disciplin-
ary commission.

7.6(4) The Iowa Supreme Court Board of Profes-
sional Ethics and Conduct, as a commission of the su-
preme court of Iowa pursuant to court rule 35.2, shall
communicate witheach attorney licensed to practice law
inIowa whose name appears on the list transmitted to the
board pursuant to rule 7.6(3). If the board determines
there is reasonable cause to believe an attorney for fidu-
ciary has violated DR 6-101(A)(3) or other provision of
the Iowa Code of Professional Responsibility for Law-
yers for failure to file a required inventory or report with-
in60daysafterreceiving notice of delinquency, orwithin
an extension of time for a specified period granted by or-
der, the board shall initiate appropriate disciplinary ac-
tion. The board chairperson shall include the number of
attorneysinvestigated and complaintsinitiated and proc-
essed pursuant to this rule, a synopsis of each such com-
plaint, and the disposition thereof, in the annual board
report to the supreme court required by court rule 35.23.

7.6(5) The assistant court administrator of the disci-
plinary system is authorized to inquire into the status of
any delinquent probate inventory orreport. [Court Order
March 13, 1980; October 20, 1981; 1983 Iowa Acts,
chapter 186, §10151; January 17, 1995, effective April 3,
1995; Report November 9, 2001, effective February 15,
2002]

Rule 7.7 Interlocutory report. If the final report of the
personal representative required by Iowa Code section
633.477isnot filed within 18 months after the date of the
second publication of the notice to creditors, the personal
representative shall at that time file an interlocutory re-
portin accordance with Iowa Code section 633.469. The
report shall identify the work remaining to be done in the
estate and shall include an estimate of the period within
which the work will be completed. The personal repre-
sentative shall provide copies of the report to all inter-
ested parties by mailing, and proof of mailing shall be
filed with the clerk. An order of the court approving the
reportshall not be required unless hearing on the report is
held upon request of the personal representative or an in-
terested party. The provisions of Iowa Code section
633.32 and rule 7.6 shall apply to the report required by
this rule. [Report August 22, 1985, effective November
1,1985; November9,2001, effective February 15,2002]

Rules 7.8 to 7.10 Reserved.
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Rule 7.11 Forms.
Rule 7.11 [] Form 1: Report of Referee.

IN THE IOWA DISTRICT COURT FOR COUNTY
IN THE MATTER OF THE REPORT OF REFEREE
ESTATE OF
, Probate No.
Deceased.

COMES NOW the duly appointed Referee and reports to the Court as follows:
The Reporthasbeenfiledinthis Estate. The Referee has examined said Reportand
reports to the Court as follows: (All questions must be answered. If “yes” or “no” is not appropriate, check “N/A”.)

1. Notice of Appointment published: YES NO N/A
2. Affidavit of mailing notice required by Iowa
Code sections 633.230 and 633.304: YES NO N/A
3. Fiduciaries fees ordered or waived and
affidavit of compensation filed: YES NO N/A
4. Attorney fees ordered and affidavit of
compensation filed: YES NO N/A
(A) Itemization was requested and provided: ~ YES NO N/A
(B) If not, statement required by Iowa Code
section 633.477(11) was made: YES NO N/A
5. Income tax acquittance filed: YES NO N/A
6. Inheritance tax clearance filed: YES NO N/A
7. A list of distributees is shown: YES NO N/A
8. A description of real estate is shown: YES NO N/A
9. Certificates of change of title to real estate, as
required, to be issued by the Clerk of Court: ~ YES NO N/A
10. All claims filed have been paid or released: ~ YES NO N/A
11. Notice of hearing on this Report waived: YES NO N/A
(A) If not waived, proper proof of service of
notice is on file: YES NO N/A
12. Accounting is waived: YES NO N/A
13. Court costs have been paid: YES NO N/A

14. If estate is testate and spouse is not personal
representative, spouse has filed an election to

take under or against the Will: YES NO N/A
WHICH
15. Receipts for all specific bequests: YES NO N/A
16. Federal estate tax closing letter and proof of
payment is on file (not required for closing):  YES NO N/A
17. Remarks:
Dated this day of , 20

Referee in Probate

[Court Order November 14, 1979; December 3, 1981; November 14, 1984, effective November 26, 1984; Report Sep-
tember 5, 1985, effective November 15, 1985; February 18, 1987, effective July 1, 1987; September 23, 1994, effec-
tive January 3, 1995; November 9, 2001, effective February 15, 2002]
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Rule 7.11 [] Form 2: Initial/Annual/Final Report of Guardian and Order.

IN THE IOWA DISTRICT COURT FOR COUNTY
IN THE MATTER OF THE Probate No.
GUARDIANSHIP OF (check one)
INITIAL REPORT
ANNUAL REPORT
FINAL REPORT
AND ORDER

The undersigned duly appointed and qualified guardian in the above-entitled matter, states to the court:

1. This report covers the period from , 20
to , 20
2. The current mental and physical condition of the ward is:

3. Thepresentliving arrangement of the ward, including a description of residence where the ward has resided during
the reporting period is (indicate with whom ward resided at each residence):

4. The following is a summary of the medical, educational, vocational, and other professional services provided for
the ward:

5. The following is a description of the guardian’s visits with and activities on behalf of the ward:
6. (On initial report only.) The ward’s date of birth is:

7. The ward is: Single Married Divorced

8. If the ward is a minor, names and addresses of parents:

9. It is recommended the guardianship be: continued ; terminated

If termination is recommended, give reason: (A hearing may be required on the matter of termination.)
10. Other information requested by the court or useful in the opinion of the guardian:
11. Final court costs (have) (have not) been paid.

Guardian

Address

Telephone Number

I certify under penalty of perjury and pursuant to the laws of the State of Iowa that the preceding is true and correct.

Date Guardian

Address

(NOTE: Bank statements, checks, receipts, stubs, and other items evidencing receipt of funds and payment must be
available to the court on demand.)
ORDER

The above (initial) (annual) (final) report is approved and the guardianship of said ward shall be (continued)
(terminated, guardian discharged, bond released) (set for hearing on matter of termination).

Hearing date is: , 20 at o’clock .m.,
at

Dated: , 20

Judge of the Judicial District
Referee in Probate
[Court Order November 15, 1984, effective December 10, 1984; December 4, 1984, effective December 10, 1984;
March 10, 1987, effective July 1, 1987; Report November 9, 2001, effective February 15, 2002]
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DURE

Rule 7.11 [] Form 3: Initial Report of Conservator and Inventory.

IN THE IOWA DISTRICT COURT FOR COUNTY
IN THE MATTER OF THE Probate No.
CONSERVATORSHIP OF
INITIAL REPORT OF
CONSERVATOR AND
INVENTORY

The undersigned duly appointed and qualified conservator states as follows:

1. The ward’s real and personal property as of the date your conservator was appointed and the valuation of each
item is itemized on the schedules attached hereto, and a summary of such schedules is as follows:
Conservatorship Assets Total Value

(Attach Descriptions)

A.

mmg 0w

Real Estate $
. Stocks and Bonds $
. Mortgages, Notes, Deposits and Cash $
. Life Insurance $
Jointly Owned Property $
Miscellaneous Property $
TOTAL OF ALL SCHEDULES $
The ward resides at:
Street City State Zip
and (check one):
A. Does not have a guardian.
B. Has a natural guardian whose name is:
and whose address is:
Street City State Zip
C. Has a court-appointed guardian whose name is:
and whose address is:
Street City State Zip

Yourconservator (has) (hasnot) established a (noninterestbearing) (interestbearing) conservatorshipchecking
account at:

Name of Financial Institution
located at
Street City State Zip
The account number is:
A conservatorship savings account (has) (has not) been established at the

Name of Financial Institution
located at
Street City State Zip
The account number is:
Other assets (have) (have not) been changed into conservatorship’s name.
The ward’s sources of income and monthly or annual amounts are:

Conservator

Address

Telephone Number
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DURE

Initial Report of Conservator and Inventory (cont’d)

I certify under penalty of perjury and pursuant to the laws of the State of Iowa that the preceding is true and correct.

Date Conservator

Address

(NOTE: Bank statements, checks, receipts, stubs and other items evidencing receipt of funds and payment must be
available to the court on demand.)

[Court Order November 15, 1984, effective December 10, 1984; December 4, 1984, effective December 10, 1984;
Report November 9, 2001, effective February 15, 2002]
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DURE

Rule 7.11 [] Form 4: Annual Report of Conservator.

IN THE IOWA DISTRICT COURT FOR COUNTY
IN THE MATTER OF THE Probate No.
CONSERVATORSHIP OF
ANNUAL REPORT
1. This report is for the period from , 20 , to , 20 . (Use

ending date of last accounting where applicable.)
2. Total cash on hand at close of the last accounting was $

3. Total sum of funds received during this report period was $ . (Attach as Exhibit “A” itemiza-
tion showing date received, source of funds and amount.)

4. Total sum of disbursements made during this report period was $ . (Attach as Exhibit “B” item-
ization showing date, who was paid and amount paid for item or service.)

5. The balance of cash on hand at the close of this report period is $

6. The other assets of the ward at the close of this report are: (Attach listing of assets held and the value or remaining
balances marked Exhibit “C”. If assets remained the same as of the last report, a copy of the last listing may be
used.)

7. Changes (were) (were not) made in investment during this report period. (Attach as Exhibit “D” itemized list of
changes when applicable.)

8. The total value of assets of the ward at the close of this report period is $
9. Amount of conservator’s bond is: $ . Surety is:
10. (Check one)

The ward has no guardian.

The name of the ward’s guardian is:

11. (Answer Number 11 only if ward has no guardian.)
A. The residence and physical location of the ward is:

B. The ward’s general physical and mental condition is:

12. Other information relating to affairs of the conservatorship: (If conservatorship has special circumstances
which do not adapt to this form, add Exhibit “F” setting out special circumstances in detail.)

13. Fees for conservator are (hereby applied for) (waived).
(Attach Affidavit per lowa Code section 633.202.)

14. Fees for conservator’s attorney (check one): should be set by the court;
no fees requested; waived or not applicable.

(Attach Affidavit per lowa Code section 633.202, if fees requested.)

I certify under penalty of perjury and pursuant to the laws of the State of Iowa that the preceding is true and correct.

Date Conservator

Address

(NOTE: Bank statements, checks, receipts, stubs and other items evidencing receipt of funds and payment must be
available to the court on demand.)

[Court Order November 15, 1984, effective December 10, 1984; December 4, 1984, effective December 10, 1984;
Report November 9, 2001, effective February 15, 2002]
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Rule 7.11 [] Form 5: Final Report of Conservator.

IN THE IOWA DISTRICT COURT FOR COUNTY
IN THE MATTER OF THE Probate No.
CONSERVATORSHIP OF
FINAL REPORT
1. This report is for the period from , 20 , to , 20 . (Use

ending date of last accounting where applicable.)

2. Total cash on hand at close of the last accounting was $

3. Total sum of funds received during this report period was $ . (Attach as Exhibit “A” itemiza-

tion showing date received, source of funds and amount.)

. Total sum of disbursements made during this report period was $ . (Attach as Exhibit “B” item-

ization showing date, who was paid and amount paid for item or service.)

5. The balance of cash on hand at the close of this report period is $

6. The other assets of the ward at the close of this report are: (Attach listing of assets held and the value or remaining

balances marked Exhibit “C”. If assets remained the same as of the last report, a copy of the last listing may be
used.)

. Changes (were) (were not) made in investment during this report period. (Attach as Exhibit “D” itemized list of

changes when applicable.)

8. The total value of assets of the ward at the close of this report period is $

10.

11.
12.

13.

14.

15.

16.
17.

. (Check one) (Attach as Exhibit “E” statement of reasons for termination.)

The court on the day of , 20 ordered termination.

The termination is concurrently being sought along with approval of final report.

On termination funds and assets of this conservatorsip will be distributed to (name, address, relationship to ward,
if any):

Notice of hearing on final report (has) (has not) been waived. (If waived attach copy of waiver.)

Amount of conservator’s bond is: $ . Surety is: . Order approving final re-
port and termination should discharge surety and release bond.
(Check one)

The conservator is also the guardian and has filed final guardian’s report on ,20

The ward has no guardian.

The name of the ward’s guardian is:

(Answer Number 14 only if ward has no guardian.)
A. The residence and physical location of the ward is:

B. The ward’s general physical and mental condition is:

Other information relating to affairs of the conservatorship: (If conservatorship has special circumstances which
do not adapt to this form, add Exhibit “F” setting out special circumstances in detail.)

Final court costs (have) (have not) been paid.

Fees for conservator are (hereby applied for) (waived).
(Attach Affidavit per lowa Code section 633.202.)
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DURE
Final Report of Conservator (cont’d)
18. Fees for conservator’s attorney (check one): should be set by the court;
no fees requested; waived or not applicable.

(Attach Affidavit per lowa Code section 633.202, if fees requested.)

19. Receipt(s) of the distributee(s) for the funds and assets of the conservatorship (check one):
Are attached.

Will be attached to supplemental report after court approves final report.

I certify under penalty of perjury and pursuant to the laws of the State of Iowa that the preceding is true and correct.

Date Conservator

Address

(NOTE: Bank statements, checks, receipts, stubs and other items evidencing receipt of funds and payment must be
available to the court on demand.)

[Court Order November 15, 1984, effective December 10, 1984; December 4, 1984, effective December 10, 1984;
Report November 9, 2001, effective February 15, 2002]
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CHAPTER 8
RULES OF JUVENILE PROCEDURE

DISCOVERY AND NOTICE OF DEFENSES

Rule 8.1 Scope of discovery. In order to provide ade-
quate information for informed decision making and to
expedite trials, minimize surprise, afford opportunity for
effective cross-examination and meet the requirements
of due process, discovery prior to trial and other judicial
hearings should be as full and free as possible consistent
with protection of persons and effectuation of the goalsof
the juvenile justice system. [Report February 21, 1985,
effective July 1, 1985; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 8.2 Delinquency proceedings.

8.2(1) Accesstorecords. Upon the request of coun-
selfor ajuvenile who hasbeen referred for intake screen-
ing on a delinquency complaint, the state shall give the
juvenile’s counsel access to all documents, reports and
records within or which come within its possession or
control that concern the juvenile or the alleged offense.

8.2(2) Informal discovery sufficient. Although in-
formal discovery methods are preferred, upon good
cause shown, depositions and interrogatories by any
party may be permitted by the court in delinquency pro-
ceedings except where they conflict with these rules or
with statutes. Ordinarily, however, depositions and in-
terrogatories shall not be permitted for issues arising un-
der Iowa Code section 232.45(6)(b) after filing of a
motion to waive jurisdiction.

8.2(3) Affirmative defenses. If a juvenile alleged to
have committed a delinquent act intends to rely upon the
affirmative defenses of insanity, diminished responsibil-
ity, intoxication, entrapment, or self-defense [justifica-
tion], the juvenile shall file written notice of the intention
notlater than the time set by the court forsaidfiling andin
any eventnotless than ten calendar days prior to the adju-
dicatory hearing, except for good cause shown.

8.2(4) State’sright to expert examination. Where a
juvenile has given notice of the use of the defense of in-
sanity or diminished responsibility and intends to call an
expert witness or witnesses on thatissue attrial, the juve-
nile shall, within the time provided for the filing of pre-
trial motions, file written notice of the name of such
witness. Upon such notice or as otherwise appropriate
the court may upon application order the examination of
the juvenile by a state-named expert or experts whose
names shall be disclosed to the juvenile prior to examina-
tion.

8.2(5) Notice of alibi. 1f a juvenile alleged to have
committed a delinquent act intends to offer an alibi de-
fense, the juvenile shall file written notice of such inten-
tion not later than the time set by the court for the filing of
pretrial motions or at such later time as the court directs.
The notice of alibi defense shall state the specific place or
places the juvenile claims to have been at the time of the
alleged offense and the names and addresses of the wit-

nessesuponwhom thejuvenileintendstorely toestablish
such alibi. In the event that a juvenile shall file such no-
tice the prosecuting attorney shall file written notice of
the names and addresses of the witnesses the state pro-
posestoofferinrebuttal to discreditthe alibi. Suchnotice
shall be filed within ten days after the filing of the juve-
nile’s witness list, or within such other time as the court
may direct.

8.2(6) Failuretocomply. Ifeither party fails toabide
with the notice requirements of rule 8.2(3), 8.2(4), or
8.2(5), such party may not offer evidence on the issue of
alibi, insanity, diminished responsibility, intoxication,
entrapment, or self-defense without leave of court for
good cause shown. In granting leave, the court may im-
pose terms and conditions including a delay or continu-
ance of trial. The right of a juvenile to give evidence of
alibi, insanity, diminished responsibility, intoxication,
entrapment, or self-defense in his or her own testimony is
not limited by this rule.

8.2(7) Multiple offenses. Two or more delinquent
acts which arise from the same transaction or occurrence
or from two or more transactions or occurrences consti-
tuting parts of a common scheme or plan, when alleged
and prosecuted contemporaneously, shall be alleged and
prosecuted as separate counts in a single delinquency
petition unless, for good cause shown, the juvenile court
in its discretion determines otherwise.

8.2(8) Separate petition(s). In cases not subject to
rule 8.2(7), a separate delinquency petition shall be filed
for each delinquent act. [Report February 21, 1985, ef-
fective July 1, 1985; April 7, 2000, effective July 1,2000;
November 9, 2001, effective February 15, 2002; Febru-
ary 22, 2002, effective May 1, 2002]

Rule 8.3 Child in need of assistance and termination
proceedings. Although informal discovery methodsare
preferred, lowaR. Civ. P. divisions V and VII, governing
discovery, depositions and perpetuation of testimony,
shall apply to proceedings under Iowa Code chapter 232,
divisions IIT and IV, where not otherwise inconsistent
with these rules or applicable statutes. [Report February
21, 1985, effective July 1, 1985; November 9, 2001, ef-
fective February 15, 2002]

MOTION PRACTICE

Rule 8.4 General rule. Any motion filed with the juve-
nile court shall be promptly brought to the attention of the
judge or referee by the moving party. [Report February
21, 1985, effective July 1, 1985; November 9, 2001, ef-
fective February 15, 2002]

Rule 8.5 Motions for continuance in all proceedings.
A motion for continuance shall not be granted except for
good cause. Any order granting a continuance shall state
the grounds therefor. [Report February 21, 1985, effec-
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tive July 1, 1985; November 9, 2001, effective February
15, 2002]
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PRETRIAL CONFERENCES

Rule 8.6 Pretrial conferences discretionary. In all ac-
tions the juvenile court may inits discretion order all par-
ties to the action to appear for a pretrial conference to
consider such matters as will promote a fair and expedi-
tious trial. [Report February 21, 1985, effective July 1,
1985; November 9, 2001, effective February 15, 2002]

SPEEDY HEARING

Rule 8.7 Generalrule. Itis the public policy of the state
of Iowa that proceedings involving delinquency or child
inneed of assistance be concluded at the earliest possible
time consistent with a fair hearing to all parties. [Report
February 21, 1985, effective July 1, 1985; November 9,
2001, effective February 15, 2002]

Rule 8.8 Delinquency. If a child against whom a delin-
quency petition has been filed has not waived the right to
a speedy adjudicatory hearing, the hearing must be held
within 60 days after the petition is filed or the court shall
order the petition dismissed unless good cause to the con-
trary is shown.

8.8(1) Entry of a consent decree shall be deemed a
waiver of the child’s right to a speedy hearing.

8.8(2) The provisions contained herein shall be ap-
plicable notwithstanding a motionor hearingto waive ju-
risdiction pursuant to rule 8.9 or 8.10. [Report February
21, 1985, effective July 1, 1985; November 9, 2001, ef-
fective February 15, 2002]

Rule 8.9 Motion to waive jurisdiction. A motionunder
Iowa Code section 232.45 must be filed within ten days
of the filing of the petition. [Report February 21, 1985,
effective July 1, 1985; November 9, 2001, effective Feb-
ruary 15, 2002]

Rule 8.10 Hearings regarding waiver. A hearing ona
motion to waive jurisdiction filed pursuant to Iowa Code
section232.45 shall be held within 30 days of the filing of
said motion unless good cause to the contrary is shown.
[Report February 21, 1985, effective July 1, 1985; No-
vember 9, 2001, effective February 15, 2002]

Rule 8.11 Child in need of assistance adjudicatory
hearings. The adjudicatory hearing on a child in need of
assistance petition shall be held within 60 days of the fil-
ing of said petition unless good cause to the contrary is
shown. Failure to comply with thisrule shall no