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~Time of Meeting: 

Place of Meeting: 

Members Present: 

CONSERVATION 
COMMISSION 

10:20 a.m. 

MINUTES OF THE REGULAR MEETING 
· of the 

ADMINIST~~TIVE RULES REVIEW COMMIT~EE_ 

Tuesday, November 13, 1979, 10:00 a.m. an~ Wednesday, 
November 14, 1979, 9:00 a.m. 

Senate Comn\ittee Room 24, State Capitol, Des Moines, Iowa. 

' Representative Laverne w. Schroeder, Chairman; Senator 
Berl E. Priebe, Vice Chairman; Senators Edgar H. Holden 
and Dale L. Tieden; Representatives Betty J. Clark and 
John E. Pat-chett, all members being present. 
Also present: Joseph Royce, Staff; Brice Oakley, 
Administrative Rules coordinator. 

Richard Bishop, Wildlife Service, reviewed wild turkey 
hunting, chapter 111, Notice, (IAB 10/31/79]. 
Comparison of hunting zones was made, with Bishop noting 
two new zones established by the Conservation Commission. 
One zone, in southwest Iowa, borders the Missouri River; 
the other zone is in east central Iowa, north of Cedar 
Rapids. Bishop displayed a map for perusal by Committee 
members and he stated there have been reports of 60 to 80 
turkeys in a flock. He advised that the Stephens State 
Forest zone, west of Lucas, will still be maintained. 

In answer to Priebe, Bishop emphasized that deer and 
turkey hunting zones do not encompass the same boundaries. 
Priebe asked for a turkey trap priority list, but Bishop 
did not have an available list but indicated there were 
a few unstocked areas. Discussion of the shortage of game 
wardens in certain areas and Priebe noted he had receive 
many calls from people regarding the habitat stamp. 

Tieden expressed his:concern for possibility of hunters 
not distinguishing between the male and female bearded 
turkeys and he_wantedto keep the amount of wounded turkeys 
to a m1n1mum. Bishop assured him that the illegal hunting 
of turkeys has not been a problem. 

Oakley arrived. 

Discussion centered on 111.3(1) stating 11 Permitted weapons. 
Shotguns and muzzleloading shotguns not smaller than 20 
gauge and shooting shot only, and long bows with broad­
bead arrows only will be permitted in taking wild turkey." 
There was discussion of the type of weapons allowed with 
Schroeder emphasizing the ~pact of the shot should be 
considered. 
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CONSERVATION In answer to Clark, Bishop explained deer and wild turkey 
Comm. hunting zone s are diffe r e nt--tu r k e y z one s a r e stocke~ by t he 
Cont'd Commission. Bishop continue d that turke y management is i n 

an ado lescent period and the dep a rtment is proceeding with 
c aution in an attempt to avoid imbalance. Zone maps are in­
cluded with each license. 

ch 108 

Since the rules are Notice, Clark suggested a format for 
eliminating repetitious l anguage in 111.2 (2)~ to i by inse rtin? 
a colon after "Wild turkey, in accordance with the tenure of 
license issued, may be taken in" and then listing zones al­
phabetically. Bishop was amenable. 

Marion ~onover, Supervisor, Fis h Management, reviewed filed 
chapter 108 on sport fish ing [IAB 10/ 31/ 79]. He called at­
tention to a c hange which allows live bait fishing on Spring 
Branch Creek . Previously, only artificial lures were permitted. 
In response to Tieden, Conover r eminde d him that t he catfish 
length limit pertains to commercial fishing on the Mississippi 
River. He concluded that the sport fishing catfish length 
limit has not been approved and is awaiting l e gislative a ction. 

EMPLOYMENT Paul H. Mor a n, Administrat<:~o'h J~'l;v.-§ervice Div ision, James A. 
SECURITY Hunsaker , ~earing OfficefJ~dD ~e~vices, William Angrick, 
(job serv i ce )Citizens' Aide , John Spinnato, Le gal c ounsel, Citizens' Aide, 

and Robert Bray, Le g a l Se r v ices Corporation of Iowa, were 
present for revie\V' of the following: 

EJ\1 i'LOnl ENT SECURITY[370] 
Employd~ records a nd r epor ts. 2.8(2). 2.9(1). 2.1!!(3) ARC 0665 .. .... N. .. .. .. ...... .... .... .. .. .... .. .. .. .. .. .. .. 10/31/79 
Employer 's contr ibut ion a nd char~cs. :1. 1( l"e", :w,. :1.6(1 l"h", 3.6(2). 3.8(8), 

:l. l:./11. 21. :l.:lll( I )"IJ"( I ). 3.2!!( :1- ~ ). :;.:12( I). 3A0(2"a, e". ·l ), 3.41(3), 
:ua(~"a". i. s·c". !1"a". 10. ll"IJ". 12"1J". 141. :U~(:l ). 3.50. 3.54(2. 5. ~ 
3.58. :!.59121. :!.70( 1:1). 3.71(~ ). 3.7:./(:l. 6). 3.!!:i A lt C 0666 .. ... ... . : .. ... .... .. .... . .. ... ....... . .......... ... .. . .. . 10/31/79 

Claims and IJenci:~. ~ . 2(1 l"h". 4. (7 ). ~ .2:1( 1)"r"( :l ). 4.22(4)"c", 4.24($. 16). 4.26(6. 18). 4.34(1 1) ARC 0667 .... .. .. .. .. . 10/31/79 
l::m!JIOycr's contr ibut ion rates. 6.7(1)"a" ARC 067 1 .... .... .. N .. .. .. ..... ..... . ... . ... ... ... . .. ........ .. ... .. .. . 10/31/79 

E ~l(fn~~i:;~1~u~.~ -~17l~c~ ~~~~i:l~;~}( I )"c". I. i (:!l ARC 0668 .. . . F._ .~ ... ··· ···· ·· · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 10131/79 
~; 111 pltl\'er's contr iiJut inn anti charge>. 3.-lt l ·.'l). 3.1:1( I. 2). 3.~2: 3A312l a · f= 10/31/79 

:U:I(.!!). :u :ml;"a"O ). "h". "c". ''f't I). :1.4:1(11 r a". :t~ :l(l!i). ~. ,3(3 ) .. ARC 0669 ........ · .. • .. · • · · · · .. ... .. · .. · .. · • · · · · 
Claim< a nd hcncfits . -1.2(1 )"b"ll:l. 9). "c"(I ·:I J. ~ .2(:./ )"a . 4.!!(1 ) a. b. d , 

4.1:1( 1 )"g."· r", -1. 1:1(2)"h. c. m". ~ . 1 GI31. 4.1 li. 4.22(1 )"\'"(2·4). 4.22(-1), 4.23(15-18), . 
4.2·1. 4.:!4t2)"h. c". 4.24(15 ). 4.21i(l[j)"b", ·l .:!i(l)"b", F 10/31/79 
4.2!!( 1. 21. ~.:ll. ~. :11(2 . 5, 1i). 4.32\IJ"IJ", 4.3212) ARC 0670 .. .. .... .. ... .. .. .. .... .... .. .. .. .. .. .............. .. .. . 

In r e 2.8(2), 2. 9 (1) and 2.18 (3) , Tie de n que stione d the a dvisa­
bility of t he word changes . Respond ing t o Tieden a s t o t he 
r e ason for substitut i ng "subjectiv ity " for "liability" (2 .8(2), 
Moran advised that it s eemed mo re a ppropriate. 

There was review of 3.12(1) p e rtaining to s eparation notices. 
Holde n opine d failure to file a separation notice could pre­
judice the employer's case. Moran r eplied t h e employer has 
s everal alte rn ativ es and, if a person leaves for a disquali­
fiable reason, the employer can initiate a protest 
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Time of Meeting: 

Place of Meeting: 

Members Present: 

CONSERVATION 
COMMISSION 

10:20 a.m. 

MINUTES OF THE REGULAR MEETING 
· of the 

ADMINISTRATIVE RULES REVIEW CO~~IT~EE. 

Tuesday, November 13, 1979, 10:00 a.m. an~ Wednesday, 
November 14, 1979; 9:00 a.m. 

Senate Committee Room 24, State Capitol, Des Moines, Iowa. 

Representative Laverne W. Schroeder, Chairman; Senator 
Berl E. Priebe, Vice Chairman; Senators Edgar H. Holden 
and Dale L. Tieden; Representatives Betty·J. Clark and 
John E. Patchett, all members being_ present. 
Also present: Joseph Royce, Staff; Brice Oakley, 
Administrative Rules coordinator. 

Richard Bishop, wirdlife Service, reviewed wild turkey 
hunting, chapter 111, Notice, [IAB 10/31/79]. 
Comparison of hunting zones was made, with Bishop noting 
two new zones established by the Conservation Commission. 
One zone, in southwest Iowa, borders the Missouri River; 
the other zone is in east central Iowa, north of Cedar 
Rapids. Bishop displayed a map for perusal by Committee 
members and he stated there have been reports of 60 to 80 
turkeys in a flock. He advised that the Stephens State 
Forest zone, west of Lucas, will still be maintained. 

In answer to Priebe, Bishop emphasized that deer and 
turkey hunting zones do not encompass the same boundaries. 
Priebe asked for a turkey trap priority list, but Bishop 
did not have an available list but indicated there were 
a few unstocked areas. Discussion of the shortage of game 
wardens in certain areas and Priebe noted he had received 
many calls from people regarding the habitat stamp. 

Tieden expressed his. concern for possibility of hunters 
not distinguishing between the male and female bearded 
turkeys and he wanted to keep the amount of wounded turkeys 
to a mJ.n_J.mum. Bishop assured him that the illegal hunting 
of turkeys has not been a problem. 

Oakley arrived. 

Discussion centered on 111.3(1) stating .. Permitted weapons. 
Shotguns and muzzleloading shotguns not smaller than 20 
gauge and shooting shot only, and long bows with broad­
bead arrows only will be permitted in taking wild turkey ... 
There was discussion of the type of weapons allowed with 
Schroeder emphasizing the impact of the shot should be 
considered. 
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EMPLOYMENT 
SECURITY 
(job 
service) 

CORRECTED MINUTES 
·• 11-13-79 

In answer to Clark, Bishop explained deer and wild turkey 
hunting zones are different--turkey zones are stocke? by the 
Commission. Bishop continued ~hat turkey management is in 
an adolescent period and the department is proceeding with 
caution in an attempt to avoid imbalance. Zone maps are in­
cluded with each license. 

Since the rules are Notice, Clark suggested a format for 
eliminating repetitious language in 111.2(2)~ to i by inserting 
a colo11 after "Wild turkey, in accordance with the tenure of . 
license issued, may be taken in .. and then listing zones al-i 
phabetically. Bishop was amenable. 

Marion Conover, Supervisor, Fish Management, reviewed filed 
chapter 108 on sport fishing [IABl0/31/79]. He called at~ 
tention to a cnang·e whicn allows live bait fishing on Spring 
Branch Creek. Previously, only artificial lures were permitted. 
In response to Tieden, Conover reminded him that the catfish 
length limit pertains to commercial fishing on the Mississippi 
River. He ·concluded that the sport fishing catfish length 
limit has not been approved and is awaiting legislative action. 

Paul H. Moran, Administrator, James A. Hunsaker, Hearing Officer, 
Joseph L. Bervid, Counsel, Job Services; William Angrick, 
Citizens' Aide, John Spinnato, Legal Counsel, Citizens• Aide; ~ 
and Robert Bray, Legal Services Corporation of Iowa, were 
present for review of the following: 

EMPLOY~IENT SECURITY[370] 
Emplo.r.,.r's records nnd reports, 2.8(2). 2.9(1). 2.18(3) ARC OGGS • ••••• N. .............•...........••..•..••........ 10/3ln9 
J:;mploycr·~ contribution and charJ:'t>S. 3.U1"e", :w;, :tG(l)"h", 3.6(2), 3.8(8). ' 

3.1211. 2), a.t~or·u"(l). 3.2812·4). 3.:~2(1). 3..t0(2"a, e" • .S), 3.41(3), 
3.43(-t"a", ;, ~Me", ~t"n", 10. ll"u", l:!"u", l·H. a.-:~(3), 3.50, 3.54(2, 5, ~).. 

1
. 

3.5S, 3.t•9i21. 3.70(]3), 3.i1C-1). 3.7213. G). 3.X5 AltC OGG6 .... ..... :~·····························:················ 10131 79 
Clajms and ucnefib, ·t201"h" . .s.t\{7), .S.22(1rr"(:H • .t.22(·U"c", 4.2~<a. 16). 4.26(6. 18), ·1.3-1(11) ARC 0667 ••••••••• •••• 10/3ln9 
l::mvloyer's contributiun rates, G.';(l)"a" ARC 0671 •••••••••• ~:< ................................... •• ·· ·· ······ ···· 10/31/~9 

E~~~~~~~:~!~~.~.~<~;J.~,I~~!~;~J<1te". l.i(2) ARC 0668 •••• .£.·::······ .. ······························;······· l0/3l/
79 

t;mpluvc.>r':o; c:untribuliun and charJ!"CS. 3.·111·51. 3.1211. 2). 3.42, 3..13(2) a • ~ 10/31/7, 9 
:t-t:it~}. :~o.s:uxr~tlll. "h", "c". "f't It :t~:~lllT'a". a.-t:~ll:>). :ti~l:H .. AltC OGG9 .... r. · ·· • • • · ·· •• •···•· ······ ·······! · · 

C:laimA and hent•fits, ·1.2(1 )"b"IX.. !I), "c"(J ·:ll • .S.~t~)"a", 4.1:>(1 Y'a. b, d • 
-t.l:illr'J.!. u, r", .u:tc:!l"h. c. rn", -t.Jii(:ll. ·UH. 4.:!2(W\'"t2··U. 4.22(·1}, 4.23(15-18). • 
.a.2·t • .S.:!.Jt2)"b. c!" • .J.~.I( 151. ·t21i(l5)"b", 4.~7(1 )"b". ,: •• 10/31179 
.a.2~1. 2) • .a.:n • .a.:nt2. s. 1;, • .t.a~tl)"ll" • .a.a2t21 J\RC 0670 •••••••••••••••••••••••••••••••••••••••••••••••••••••• 

In r~ 2.8(2), 2·.9(1) and 2.18(3), Tieden questioned the advisa­
bility of the word changes. ·Responding to Tieden as to the 
reason for substituting "subjectivity" for "liability" (2.8(2), 
Moran advised that it seemed more appropriate. 

There was review of 3.12(1) pertaining to separation noticrs. 
Holden opined failure to file a separation notice could prf­
judice the employer's case. Moran replie.d the emplo~er ha~ 
several alternativeo and, if a p~r~o~ leaves for a d~squal~~­
fiable reason, the employer can l.nl.tl.ate a protest 

~· 
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EMPLOYMENT 
SECURITY 
cont'd 

11-13-79 
without ~- After the protest is recorded, the 
individual's right to receive official notice is not waived. 
Since the employer protest period has been changed from 7 ·to 
10 days, job service thought the same 10-day period should be 
extended to the separation notice. 

Tieden inquired as to how promptly employers seRd-±-n GJ::a-±ms 
and if people are well informed . Moran indicated p e rtinent 
information on new tax rates was mailed several weeks ago. 

The Committee's attention was directed to the problem of em­
ployers who are faced with increased contributions to the fund 
even though employees have not drawn unemployment. According 
to Moran, the payroll and the amount paid in over the years 
continues to increase. He discussed the method of determining 
percentages paid by employers . Priebe thought, if the employer 
had employees who were not drawing unemployment, there should 
be no increase. Holden concurred with Priebe and suggested 
triggering the increase to the employer more gradually. 

In answer to Tieden's question as to the condition of the fund, 
Moran replied the balance was $150 million. He continued that 
the trust fund is building up to a point where it would accom­
modate a bad recession. 

Priebe asked if the bill [68thGA, ch 33] h ad reduced the cost. 
Schroe der commented that if the employer.' s payroll remained 
stable , ·the contribution to the unemployment fund would be 
reduced. Moran said the 8,900 [employers] in the zero rate are 
not increasing their excess--their average payroll is going up, 
resulting in loss of their zero rate next year. Ze ro rate is 
good for one year. 

In discussing 3.43(11), Moran said the government-type employer , 
the reimbursable employer, doesn't pay cost of administration, 
and doesn't pay tax to the trust fund. He explained that if 
an unemployment claim is initiated as a result of action by 
an employer , the c laimant would be paid from the reimbursable 
fund. Subsequently, the employer is billed by job service. 
The trust fund accumulates from contributions by employers 
in the private sector and money distributed to the government 
employer has to be reimbursed. Schroeder questioned the fifty 
percent factor on the reL~ursable system. 

With respect to 3.43(10)~ Clark favored offering the claimant 
the same agreement set out in c. Schroeder had difficulty 
believing there would be overpayments as large as $3000. 
Tieden inquire d re the number of overpayments and the Committee 
was informed that, in the last ten years, there h ad b een ap­
proximately $2 million. Discussion of money which is never 
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EMPLOYMENT 
SECURITY 
·cont' d 

11-13-79 
regained and the overpayment process use d . In the event an 
individual files another claim, the total amount of money due 
to job service would be "scarfed off" until the fund is repaid. 
Tieden suggested the possibility of charging interest and 
Moran agreed to check the matter. 

Clark pointe d out grammatical errors: 3.43(10)e "having been" 
should be changed to "has been", and 3. 43 (10) .f, second line, 
delete "that". 

With respect to the department's responsibility to recover 
overpayment of benefits, Oakley favored shortening the time 
frame. Moran was willing to consider Oakley's recommendation, 
however, he pointed out a second problem with the possibility 
of notices crossing in the mail~ 

In re 3. 58 (96), the last sentence, Holden preferred using "shall' .. 
in lieu of "will". In 3. 59 (2) ~ £, he requested that "shall" 
remain. Bervid was amenable . Bervid said the collection unit 
had requested permission to use discretion in each situation. 

Holden raised a question, in 3.72(3), as to changing the 
initial period of elective coverage from two years to one . 

In response to Schroeder, re 4.22(1), Moran s3id there is no 
definition· in the Code . He indicated this is a constant problem 
and he cited drivers with the Winnebago firm as an example . 
Moran thought the rule was starting to define "on-call". 
Schroeder expressed opposition to the rule . Oakley was sup­
portive of the rule stating it was intended to provide guide­
lines. 

With respect to form IESC 1688, Holden questioned the deletion 
of the last sentence in 4 .22(4)c and Moran explained that the 
department's efforts in a ttempting to verify whether or not an 
employer is out of business has been one o f their biggest head­
a ches [approximately 7000 accounts are closed each year]. He 
cal l ed upon Committee members to recommend solutions. Oakley 
said this will continue to be a difficult area and predicted 
eventual adjudication . He \·las of the opinion that the problem 
might be one for the l egislature to resolve. 

Oakl ey urged the department to confer '.vi th the Civil Rights 
Commission and Social Services personnel in an attempt to es­
tablish more definitive criteria with respect to handicapped 
persons' accessibility to a job. (4.24(16). Moran was amenable~ 

In discuss ing 4.26(6), Clark stated she had problems equating 
illness and pregnancy as a viable reason to file for unemploy­
me nt. Moran noted the rule is applicable upon recovery, when 
the individual is able or available to work. 
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CORRECTED MINUTES . 
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without filing a report. After the protest is recorded, the 
individual's right to receive official notice is not waived. 
Since the employer protest period has been changed from 7·to 
10 days, job service thought the same 10-day period should be 
extended to the separation notice. 

Tieden inquired as to how promptly employers send in reports 
and if people are well informad. Moran indicated pertinent 
information on new tax rates was mailed several weeks ago. 

The Committee's attention was directed to the p~oblem of em­
ployers who are faced with increased-contributions to the fund 
even though employees nave not drawn unemployment. According 
to Moran, the payroll and the amount paid in over the years 
continues to increase. He discussed the method of determining 
percentages paid by employers. Priebe thought, if the employer 
had em~loyees who were not drawing unemployment, there should 
be no increase. Holden concurred with Priebe and suggested 
triggering the increase to the employer more gradually. 

,In answer to Tieden's question as to the condition of the fund, 
Moran replied the balance was $150 million. He continued that 
the trust fund is building up to a point where it would accom­
modate a bad recession. 

Priebe asked if the bill [68thGA, ch 33] had reduced the cost. 
Schroeder coriunented that if the employer.' s ·payroll remained 
stable, ·the contribution to the unemployment fund would be 
reduced. Moran said the 8,900 [employers] in the zero rate are 
not increasing their excess--their average payroll is going up, 
resulting in loss of their zero rate next year. Zero rate is 
good for one year. . . 
In discussing 3.43(11), Moran said the government-type employer~ 
the reimbursable employer, doesn't pay cost of administration, 
and doesn't pay tax to the trust fund. He explain~d that if 
an unemployment claim is initiated as a result of action by 
an employer, the claimant would be paid from the reimbursable 
fund. Subsequently, the employer is billed by job service. 
The trust fund accumulates from contributions by employers 
in the private sector and money distributed to the government 
employer has to be reimbursed. Schroeder questioned the fifty 
percent factor on the reimbursable system. 

With respect to 3.43(10)~ Clark favored offering the claimant 
the same agreement set out in c. Schroeder had difficulty 
believing there would be overpayments as large as $3000. . 
Tieden inquired re th~ number of overpayments and the Committee 
was informed that, in the last ten years, there had been ap­
proximately $2 million. Discussion of money which is never 
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EMPLOYMENT 
SECURITY 
cont'd 

11-13-79 I 

regained and the overpayment process used. In the event anj 
individual files another claim, the total amount of money d e 
to job service would be "scarfed off .. until the fund is rep~id. 
Tieden suggested the possibili~y of charging interest and 
Moran agreed to check the matter. 

Clark pointed out grammatical errors: 3.43(10)e 11having been" 
should be changed to "has been 11

, and 3. 43 {10) i, second line,1 

delete "that". 

With respect to the depa~tment's responsibility to recover 
overpayment of benefits, Oakley favored shortening the time! 
frame. Moran was willing to consider Oakley's recornmendati9n,· 
however, he pointed out a second problem with the possibility 
of notices crossing in the mail. 

In re 3.58(96), the last sentence, Holden preferred using "~ha11•• 
in lieu of "will". In 3. 59 (2) ~ ~ he requested that "shall" 
remain. Bervid was amenable. Bervid said the collection unit 
had requested permission to use discretion in each situatioh. 

Holden raised a question, in 3.72(3), as to changing the 
initial period of elective coverage from two years to one. 

In response to Schroeder, re 4.22(1), Moran said there is no 
definition· in the Code. He indicated this is a constant prbblem 
and he cited drivers with the Winnebago firm as an e~ample. 
Moran thought the rule was starting to define "on-call'·• ~ 
Schroeder expressed opposition to the rule. Oakley was sup~ 
portive of the rule stating it was intended to provide guide­
lines. 

With respect to form IESC 1688, Holden questioned the deletion 
of the last sentence in 4.22{4)c and Moran explained that the 
department's efforts in attempting to verify whether or no~ an 
employer is out of business has been one of their biggest head­
aches [approximately 7000 accounts are closed each year]. He 
cal·led upon Committee members to recommend solutions. Oakley 
said this will continue to be a difficult area and predicted 
eventual adjudication. He \-las of the opinion that the problem 
might be one for the legislature to resolve. 

Oakley urged the department to confer with the Civil Rights 
Commission and Social Services personnel in an attempt to es­
tablish more definitive criteria \'lith respect to handicapped 
persons' accessibility to a job. (4.24(16). Moran was amenable~ 

In discussing 4.26(6), Clark stated she had problems equatfng ~ 

illness and pregnancy as a viable reason to file for unemp~oy-
ment. Moran noted the rule is applicable u~on recovery, when 
the individual is able or available to work. 

.. 
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11-13-79 
Moran commented that rule 4.34(11) was intended to implement 
sections 96.5(3) and 96.5(4) of the Code as interpreted by the 
Iowa Supreme Court case of Galvin v. Iowa Beef Processors, 
filed January 18, 1978, federal regulations and recent legisla­
tion. The rule redefines labor dispute on job openings. The 
department does not refer prospective employees to employers 
who are involved in labor disputes. 

The Committee reviewed 1.7(2) which provided in part 11 Infor­
mation subject to the confidentiality of this rule shall not 
be made available to any authorized agency, bureau or depart­
ment prior to written notification to the individual involved, 
except in criminal investigations ...... 

Patchett asked if written notice were necessary when requesting 
additional information. Moran responded that each employer is 
required, quarterly, to report to job service the names, social 
security numbers and gross wages of all employees. The infor­
mation is kept by employer account number and employer name 
and job service has no way of notifying the claimant when an 
information request has been made. Moran stated that, since 
July, claimants have been advised that information will be 
released to specific agencies, upon request. Moran continJed 
Employment Security complies with several specific federal 
laws regarding distribution of information. He recalled legis­
lation which basically closes any confor~ity issue. Patchett 
favored placing an objection to the rule which would reverse 
the burden of proof. 

Clark and Schroeder expressed interest in changing the statute. 
Patchett contended it contemplated specific notice and the rule 
did not. 

Bervid .commented the statute does -not provide 11 Specific 
notice .. --only "prior notification... General discussion of the 
legislative intent. Moran told the Committee information is 
not released by telephone or by verbal request. In response 
to Committee question, Moran did not think information could 
be released to a legislative committee without written authori­
zation. He concluded job service would have to consider each 
case on its own merits. 

Discussion centered around dissemination of confidential in­
formation between agencies and safeguards were considered. 
Spinnato explained the procedure the Ombudsman follows when 
investigating complaints. There was disagreement with regard 
to Job Service granting the Citizens' Aide access to confiden­
tial information. Patchett pointed out the law states infor­
mation shall·be released to an agency operating "a program of 
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Cont'd 

11-13-79 t' 
public assistance", which, in his opinion, would include he 
Citizens' Aide. Bervid referred to §601G.8 and noted tha 

I 

the Citizens' Aide ·may maintain security ...... and he inter-
preted that to mean may or may not as used in that context. 

-Spinnato advised the Committee that complaints, unless origi­
nated from an individual, are not investigated. 

There was discussion of the role of the Citizens' Aide, i~ any, 
under the statute as \'lritten, and Patchett referred to §2~ (7) g, 
ch 33 [68th GA] • . 

Schroeder concurred there was a problem and he recommended that 
the Ombudsman make recommendations to the appropriate le~is-
lative committees. / 

There was further discussion of confidentialy requirements as 
per the statute, and Bervid thought they could not be side­
stepped. He said the specific notice is not spelled out in 
the statute. Patchett did not concur with Bervido 1 

Spinnato stated they could find nothing in the statute, federal 
regulations or the Privacy Act requiring confidentialitylre­
quests to be in writing. 

Angrick commented he has a problem if his office is not pro-
viding public assistance, however it is defined. He emp~a- ~ 
sized that the function of his office is to provide public 
assistance. He was confident they should have access to!the 
confidential information referred to in chapter 33 [Acts of 
the 68th GA] • He reiterated the confusion which has ens~ed 
as a result of Job Service procedures having been impose~ upon 
the office of the Ombudsman. Angrick urged a more expeditious 
method for handling confidential information and added, pre­
viously, there were no problems. He preferred a system which 
would satisfy Job Service as well as citizens. 

Oakley addressed the Committee as to the important servipe 
both departments are performing and he stressed the necessity 
of rapport between the two agencies. It was his opinioni that 
the committee should decide whether or not delays involved 
in the matter of written waivers would more than balance' out 
the necessity for almost overnight, or same day, service that 
the Ombudsman has been providing in certain kinds of cases. 
He continued that a decision must be. made as to which option 
would be of greater value for the claimant. 

There was comment upon the problem of citizens being unaware 
of the time frame for contesting a particular claim. ~ 

As to the position the Committee should take in the mat~er 
between the two agencies, Patchett reasoned an objectio~ could 
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result in one agency suing another. Oakley indicated his 
office planned to make a recommendation for the two agencies. 

There was further review of chapter 33, §23 of the Acts. 
Patchett reiterated it deals with agencies·authorized to 
obtain information regardless of whether or not it involves 
a request. from the claimant. 

In answer to a question by Oakley, Hunsaker indicated if the 
Ombudsman's office were construed to be a public assistance 
agency, information would.be released to them and he explained 
the process. 

Patchett referred to the objection which was placed on the 
rule·1.7{1), Filed Emergency,[IAB 9/5/79]. Patchett moved 
the objection, as originally placed by the Administrative 
Rules Review Committee, be reinstated as follows: 

At hs Nc.wrmht'r ll, 1979, m~ting the adminisrnsri..-e rules review comminee voted the 
lollowintt l'hjrctiun: 

The commillec ohje~ts to 370 lAC t.7(1)"c'', relating tl' agc:ndc:s entitled 10 obtain claim· 
anl information frum the department, l)fl the grounds this provi!lion is unreasonable. The 
par3ttrarh arpcars as parr of ARC ()(l6g in \'ol. II, lAB, Nu. 9 (10-31· 79). 

It is the orinion uf the committee the oflicc of rhc cit item aidc:/tlmbudsman should be in­
cluded in the enumeration of :l~cnde' entitled to tlhtain information from job scn·icc:, ~in~c: 
the office should qualify as an a~cncy respon,.iblc ftlr "public assist:mcc: to uncmrtoycd 
workers•• and a!> such an agenL'y siH.luld h:.•;e act:eso; co records a' provided in SF 373. section 
23. The dtbeno; ai\le/tlmbudsman is a statuh.lr)" a~c:nq crc:acc:d to assisl mc:mbcrs of the publk 
in hanlllin~~ Jlrtlhlcms they may ha .. ·e wi:h ~u .. ·c:rnmcnl. l he committee feels such a sc:r..-kc: docs 
indeed qualify as .. rublic a!lsistancc' ·as rrovided by the Act. 

Short form requested and the motion to object carried viva voce. 

Patchett thought it.important for the statute to be clarified 
as to whether specific notice or a general blanket notice was 
required. No formal action taken. 

Clark inquired as to the meaning of "noncharged" as used in 
3.43.(15). According to Moran, when a person voluntarily quits, 
he or she must requalify in order to aoge~ emplg~t. 
He explained, when the person requalifies, all of the wage 
credits from the former employer are transferred to the re­
qualifying employer. Ten weeks of charges are forgiven if a 
person has zero earnings for ten weeks, but if there are some 
earnings, it is questionable as to how much would be "non­
charged." He added the Employment security determined that 
"noncharged" would be ten times the weekly benefit amount. 
Moran said "noncharged" is synonomous with "forgiven .. al·though 
Iowa is unique in this area. 

In answer to Clark, Moran assured her the problem with two 
conflicting paragraphs1 SF 373, ch 33[68th GA], and §96.14(3) 
of the COde] would be corrected with recommended legislation. 
Schroeder interjected that the last enacted statute takes 
precedence. 
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and was of the opinion the matter could not be resolved m rely· 
I 

by administrative rule. 
that Employment Security 

·Filed, [IAB 10/31/79]. 
possible for the federal 
player extended benefits 
based on the federal law. 

In answer to Pa~chett, Moran replied , 
is not planning a change in 3.43 (11)~ V 
Moran continued that it would not be 
to pay the cost of contributing em-

, 

and Bervid added that the rule is 

Patchett advised the department to seek Iowa legislation ~onsis­
tent with federal statutory changes and Conunittee members! con­
curred. Schroeder pointed out the federal law already super­
sedes state law and Moran reiterated governmental subdivisions 
do not pay that tax. I _ 

There was general review of 4.22(4), going out of business, 
with Patchett inquiring if employers would be qualified under 
the definition. Moran replied in the affirmative. Patchett 
suggested a transitional period be provided and Holden recom-­
mended the words "pla,nt closing 11 be included in the rule.' 

In view of the fact there is a redetermination right, Oakley 
opined the ini'tial determina·t.ion was not quite as important. 
General discussion of problems in calculating compensation 
and eligi~ility for benefits for those affected by plant' closings.. 
Moran said, usually, a community has advance notice of closingsV 

I 

Patchett called attention to subrules 4.23(15), (16), (17), (18))» 
which had not been included in the notice. 

I 

Bray~ Legal Services Corporation of Iowa, spoke in opposition 
to this practice as being in violation of the Administrative 
Procedures Act. It was his contention the amendments consti­
tute a significant change in a substantive law relating to job 
searches as a requirement for eligibility for benefits. 

Hunsaker agreed to resubmit the subrules under notice to' allow 
time for public comment. 

Bervid said the additions alluded to by Bray were inserted at 
the request of the Administrative Rules Review Committee, and 
as a result of input gleaned at a public hearing. 

Royce noted Legal Services had a valid point since their op­
portunity, authorized by 17A.4 of the Code, to comment on the 
rules had been denied. 

I 

Bray interpreted 4.22(1) to implement 96.5{3) of the Code, ~ 
dealing with individuals who fail to apply for or accep~ suit~ 
able work. It would appear the Legislature intended to!require . 
certain applicants to verify their efforts. He contend1d the 
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result in one agency suing another. Oakley indicated his 
office planned to mnke a recommendation for the two agencies. 

There was further review of chapter 33, §23 of the Acts • 
Patchett reiterated it deals with agencies·authorized to 
obtain information regardless of whether or not it involves 
a request from the claimant. 

In ans\'ler to a question by Oakley, Hunsaker indicated if the 
Ombudsman's office were construed to be a public assistance 
agency, information would_be released to them_ ~nd he explained 
the process. 

Patchett referred to the objection which was placed on the 
rule·l.7(1), Filed Emergency, [IAB 9/5/79]. Patchett moved 
the objection, as originally placed by the Administrative 
Rules Review Committee, be reinstated as follows: 

At Its Nc.wrmhcr ll. 1979. merlin~ rhc adntini,ln•Ci~c rules review commiucc votcd thc 
lollowin~ <'hjr~tinn: 

The cc.lnunillcc c.'hjc.:rs 10 370 lAC 1.':(1)••..:•". rclaring to aycndc~ entitled co obtain claim· 
ant informatio!l irum rhe dC"partm:nt. ,,n thc ttroumh thi!o rn.wi!l.ion is unrt'~onahlc. The 
par;~~rarh appc;u~ a\ pari of A f-a: fl(,(.:t in \'ol. ll, 1:\ll, Nu. 9 (10.) I· i9). · 

It is thc <'riniun tlf the conuniucc the orli~c of th~ d1i1cn" aidt:lllmhuthman 'ihC'uld be in· 
eluded in the t"muncration of :l~l:n..:ic' cntnlcJ to ,1h1;1in informacion frnm jtlb o,cn·kc. ~in..:c 
abc C'ffkc ~ht,uld qu;tlify a~ an at:l•nq- rc"l'tlfl!>ihlc ft,r .. ('ubli~ as\i'il:lncc: to uncmployc-J 
.,·orkcrs•• and a!> Mach an :a~cncy ~h,,uld h:l\'C acl't:'\ tn rccurtls ao, rn.widl!d in SF 373. section 
23. The dcircno; :aitlt'l<'mhud!ooman i.; a statuh,ry a~cn..:y crc::atcd tu 3'i!ooi~l m~mhc:rs of the public 
in b:andlin1~ prubkm-. the:~· may ha,·c wi:h ~u,·c:rnnu:nt. 1 he committee fc:cls such a sc:r ... kc: docs 
Indeed qualify :a~ ••publu: altsaM;mcc' ·as rro .. ·idcd hy th( Act. 

Short form requested and the motion to object carried viva voce. 

Patchett thought it'important for the statute to be clarified 
as to whether specific notice or a general blanket notice was 
required. No formal action taken. 

Clark inquired as to the meaning of 11 noncharged 11 as used in 
3.43.(15). According to Moran, when a person volun.f;.arily quits, 
he or she must requalify in order to receive be~efits. 
He explained, when the person requalifies, all of the wage 
credits from the former employer are transferred to the re­
qualifying employer. Ten weeks of charges are forgiven if a 
person has zero earnings for ten weeks, but if there are some 
earnings, it is questionable as to how much would be .. non­
charged." He added the Employment security determined that 
••noncharged" would be ten times the weekly bene£ it amount. 
Moran said "noncharged" is synonomous with "forgiven 11 although 
Iowa is unique in this area. 

In answer to Clark, Moran assured her the problem with two 
conflicting paragraphs1 SF 373, ch 33[68th GA], and §96.14(3) 
of the COde) would be. corrected with recornntended legislation. 
Schroeder i_nterjected that the last enacted statute takes 
precedence. 
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Patchett said there is also a statutory rule of constructi~~ 
and was of the opinion the matter could not be resolved mer,ely 
by administrative rule. In answer to Pa~chett, Moran repl~ed 
that Employment Security is not planning a change in 3.43(11)~ 
Filed, [IAB 10/31/79]. Moran continued that it would not be 
possible for the federal to pay the cost of contributing em­
ployer extended benefits and Bervid added that the rule is II 

based on the federal law. 

Patchett advised the department to seek Iowa legislation cJnsis­
tent with federal statutory changes and Committee members ~on­
curred. Schroeder pointed out the federal law already sup~r­
sedes state law and Moran reiterated governmental subdivisions 
do not pay that tax. 

There was general review of 4.22(4), going out of business~ 
with Patchett inquiring if employers would be qualified under 
the definition. Moran replied in the affirmative. Patchett 
suggested a transitional period be provided and Holden recOm­
mended the words "plant closing 11 be included in the rule. 

In view of the fact th~re is a redetermination right, Oakley 
opined the ini"tial determina·tion was not quite as important. 
General discussion of problems in calculating compensation 
and eligi~ility for benefits for those affected by plant c'losing& 
Moran said, usually, a community has advance notice of cl~sings -~ 

Patchett called attention to subrules 4.23(15), (16), (17)1, (lBD. 
which had not been included in the notice. 

B~ay, Legal Services Corporation of Iowa, spoke in opposition 
to this practice as being in violation of the Administrative 
Procedures Act. It was his contention the amendments con~ti­
tute a significant change in a substantive law relating to job 
searches as a requirement for eligibility for benefits. 

Hunsaker agreed to resubmit the subrules under notice to all~ 
time for public comment. 

Bervid said the additions alluded to by Bray were inserted at 
the request of the Administrative Rules Review Committee, and 
as a result of input gleaned at a public hearing. 

i 

Royce noted Legal Services had a valid point since their op-
portunity, authorized by 17A.4 of the Code, to conunent on! the 
rules had been denied. 

Bray interpreted 4.22(1) to implement 96.5(3) of the Code~ 
dealing with individuals who fail to apply for or accept suit• 
able work. It would appear the Legislature intended to r~quire 
certain applicants to verify their efforts. He contended the 
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section did not require all claimants referred by Job Service 
to supply a signed statement from prospective employers. He 
concluded the adopted rule exceeds the scope of the legisla­
tive intent and encouraged modification. 

Priebe commented that even though the statute seems burden­
some, he believed it was the legislative intent. 

Chairman Schroeder recessed the Committee for lunch to be re­
convened at 1:30 p.m. to continue review of Employment Securi­
ty rules. 

The Committee agreed to request Executive Council to appear 
on Wednesday, November 14, 1979, at 9:00 a.m. 

The meeting was reconvened at 1:35 p.m. with a quorum present. 

Review of 4.22(1) continued. Clark moved an objection to 
4. 22 (1) 11V .. (2). [The specific language was drafted by Royce 
following the meeting] • 

Priebe asked where Job Service obtained their authority for 
the exception [4.2 (1) 11 C 11 (1)] as mentioned in 4.22 (1) 11

V
11 (2). 

Moran said the rule is directed toward people who are not 
actively seeking employment. Most people make legitimate 
·searches and he pointed out that demanding signatures on all 
claims, which amount to upwards of 200 to 300 million yearly, 
would be a 11horrendous .. problem for the department. In re-
sponse to Tieden, Moran agreed it would be difficult to spot check 
however, some effort is made on a weekly basis. 

Priebe and Tieden recalled instances of the entire system 
being highly abused by people on unemployment. 

After brief discussion on the proposed objection, Royce sug­
gested he prepare the language in a rough draft form to pre­
sent to the Committee on Wednesday re the Clark motion to 
object to 4.22 (1) 11

V
11 (2). Committee was amenable. [No 

formal action was taken by the Committee at their Wednesday 
session! • 

Oakley asked how the rule would affect the reverse referral 
system. Moran could not supply a dollar figure but said the 
impact on the budget would be substantial. 

Chairman Schroeder delayed the calling of the question on the 
Clark motion to object to 4.22 (1) 11V 11 (2) until Wednesday. 

Patchett called attention to the fact that certain forms of 
the department had not been published under provisions of 17A. 
He made specific reference to f.orm 201A. 
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Patchett noted that 4.24(15) did not contain all criteria 
which must be met with respect to suitable work. Bervid 
pointed out that the statute contained information which 
was not repeated in the rule. 

'Patchett recalled discussion at a previous meeting re Needham, 
General Growth case and whether or not the rules should be 
applied retroactively and whether or not changes applied te­
troactively.should take the form of a rule, thus allowing 
advance notice to interested persons. 

Hunsaker said the issue was in the courts and Job Servicej 
thought it more appropriate to await the court's decision 
before submitting a .rule • ...--.- ... 

Holden returned. 

Bervid said it was his opinion they could proceed with or 
without a rule as long as the department is acting under 
the cover of the law. 

Royce agreed this was indeed a "gray area. 11 There was dis­
cussion as to the principle of general application. 

No other formal action by the committee. 

... 

George Calvert, Director, Development and Candace Bakke, , ~ 
Regulation, were present. for review of the following rul~s: 

TRANSPORTATION. DEPART~1ENT OF[820] . i 
Prim~r:• r<~ad acc,:s.-; cuntrol. (Oo.C) en I ,\}(C Otia't. ••.••••. N. .................................................... 10/3!f!9 
Excess :;izl' and weight. \"chicles, special JlermiL-;,(Oi.FJ 2.3(4). filed emergency ARC 0627 ... F.:E:: ...... .......... 1~/11/•9 
Interstate r~gistration and operation of \•chic!~: [07.F) 1.15 ARC 0648 ••••• F.: ..................................... 10/31/79 

Schroeder asked if DOT officials envisioned that, at a later 
date, access could be gained to property, adjacent to I-380, 
which had no access when sold. Calvert replied in the negative. 

In re the current policy on access control, Calvert advised 
the Committee that the current policy was originated in 1966, 
and the rule revision reflects knowledge and experience gained 
since that time. Access policies are established for class I, IEr 
and III highways----proposed policy establishes regulations 
according to functional classification, such as freeway, !ex­
pressway, etc. Functional classification restrictions will, in 
general, be less restrictive as to minimum spacing requirements. 
He continued that the state policy of controlled entra~ces is 
an energy-saver, allowing for an efficient, free flow of

1 

traf­
fic. He listed the spacing requirements for highways and cited 
Highway 65, between Des Moines and Indianola, as a good rxample 
of controlled access. Tieden favored allowing common sense to 
prevail and suggested variances be provided. j ~ 
In re 1.2(11), Schroeder expressed dismay at the inclusion of 
a posted daytime speed limit in excess of 55 mph, when 55 mph 
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is the maximum. Holden thought the rule should be amended to 
reflect the current speed limit. There was general .discussion 
of minimum required stopping distances. 

Discuss~on of problems which are confronted by farmers who 
need entrance to their fields. DOT officials took the posi­
tion that Iowa law would prevent dictating land use policy. 
Consequently, there would be no provisions prohibiting a 
traffic generating source. Tieden thought the rules were too 
rigid and suggested county zoning could resolve this problem. 
Priebe maintained access control is abused in his area. 

In answer to Oakley, Calvert indicated there had not been a 
request for oral hearing. Calvert reminded the Committee that 
the existing rule was merely being liberalized. Oakley made 
the recommendation that the department conduct a public hearing 
and Committee members were inclined to concur. 

According to Tieden, slope requirements for corridors along 
highways are atrocious and he thought practicality should be 
considered, particularly in hilly areas. He wondered if Iowa 
was meeting the Federal Highway Safety Act standard and Calvert 
replied in the affirmative. No formal action taken by the 
Committee. 

Bakke reviewed [07,F]2.3(4) and called attention to the fact 
that paragraph "h ", which contains the refund provision for 
people who do not have the 58 foot perm:lt,. is. un~er injunction, 
so DOT is enjoined from doing anything. Pennits issued after 
September 4 were for 55 feetin length and for the weight that 
they could bridge with that length. All permits issued be­
tween August 14 and September 4 for 58 feet remain valid. 

Schroeder questioned the rationale of charging the same fee 
for 55 feet as was previously charged for 58 feet. Bakke said 
the change was initiated on advice of counsel. 

Bakke explained that the Iowa Motor Truck Association sought 
the 58 foot length when they took DOT to court. 

Oakley observed that the department was not precluded from 
extending those permits issued after September 4 to more than 
55 feet. Bakke reiterated that, on advice of counsel, the 
department has elected not to do so. 

Priebe questioned the authority for increasing to $70 the fee 
for additional weight. Committee members referred to §321E.14 
as possible authority. However, Bakke agreed to research the 
matter further and advise Priebe. Priebe ·favored the 80,000 
lbs. weight.· In answer to Tieden, Bakke stated the emergency 
order expires December 31, 1979 • 
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Attention was directed to 1.15, temporary registration for 
unregistered vehicles (hunter's permit), which allows an owner-

TRANSPOR­
TATION 
Cont'd operator to travel legally after he or she has terminated a ~ 

lease. Previously, it was difficult to move to the sight of a 
lease. In answer to Schroeder, Bakke said the Nebraska permit 

SPECIAL 
REVIEW 

law differs from Iowa. Schroeder recalled Nebraska has a£
1 

4-
hour permit ~nd Bakke added that Iowa has a demonstration ermi~ 

valid for five days in order to allow trying a vehicle be;rre . 
buying it. She agreed to request the vehicle registratio 
division to provide additional information. • 

There was special review of existing rule [08,G]l.4 perta~~ing 
to restrictions on highway projects, published in the IAc.l 
In answer to Schroeder re banning parking on four lane road 
improvements in cities, Robert Humphrey, DOT, advised that in 

I 

negotiating with cities, one of the items discussed and agreed 
upon is the removal of parking. He continued public hear~ngs 
are held and alternatives are considered and said DOT would stand 
fast in continuing the practice of working with communities. 

Schroeder was confident the issue would surface again since 
many communities oppose the ban. Humphrey said it was impor­
tant to understand that DOT policy was to maintain or increase 
capacity where the width is available and try to avoid expendi-
ture of the road use tax money. He agreed everyone has a i ~ 

different philosophy. No formal action taken. 

COMPTROLLER Eldon Sperry and James Anderson represented the accounting 
division of the Comptroller's Office for review of 1.6(2)b.[l0/11D 
Also appearing was John Ayers, Lawyer, representing the Ameri­
can Federation of State, County Municipal Employees, Local 61. 
He noted that provisions of collective bargaining provide $12 
daily for meals. Ayers contended the allocations set out 1 in 
the rule were inadequate since more employees claim breakfast 
and lunch than the evening meal. Priebe was sympathetic with 
Ayers' concern but doubted amounts could be changed. A DOT 
inspector was present and voiced concurrence with Ayers. 

Holden could not forsee a serious problem. Ayers reiterated·. 
AFSCME preferred flexibility with a possibility of $6 per person 
between breakfast and lunch and $6 for the evening meal. 

1 

There 
was general agreement the Committee should not make reco~en­
dations. 

Sperry mentioned the fact that a public hearing had been held 
and persons who spoke in opposition to the lunch allowancr 
lacked facts to support their claims. He advised the Comp­
troller's office had analyzed quite a few claims between ~he 
time of the administrative hearing and the public hearing and 

I 
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it was determined the average lunch cost was $2.50. Oakley 
obs.erved that Gene Vernon, Director, Employment Relations, 
had no opposition to the rule as filed. It was Oakley's opinion 
the subject did not belong in collective bargaining and that 
the rule was reasonable. In answer to Priebe, Sperry indicated 
the rule would be reviewed in about a year when negotiations 
begin. The Committee took no formal action. 

Daniel Fay, Counsel, and Bill Randolph, Engineer, were present 
for review of Commerce rules pertaining to soil conservation 
protection standards, chapter 9 [Notice, IAB 10/17/79]. 

\. 

In a matter not officially before the Committee, Fay presented 
Schroeder with a letter re warehouse rules. Fay reminded the 
~ommittee.SF 447, [68th GA, ch 118] requir~d adoption of rules 
before January 1, 1980. He remarked the Commerce Commission had 
appointed a "blue ribbon committee" of farmers, engineers, pipe­
line experts who perused a draft by the Commission staff. The 
proposal was the result of the joint venture. Proposed rules 
were sent to various county boards of supervisors and written 
comments from the pipeline industry were received at the hearing. 
In answer to Schroeder, Fay said one pipeline campany [Northern 
Natural Gas Company~ challenged Commerce Commission ju~isdiction 
with respect to interstate natural gas pipelines. 

Discussion of channel location and pipeline angle, with Priebe 
and Schroeder questioning the 2'0 11 length of channel. Schroeder 
preferred 3' to 4'. According to Randolph, state and federal 
soil conservation officials, in most instances, were satisfied 
with 1' of support on each side. 

Priebe inquired as to why similar rules were not applicable to 
electric companies and he requested the Commission to draft 
some rules for burying underground cable, if possible. He 
cited cases where lines crossing roads were cut by big equipment .. 
There was discussion as to whether or not this was a matter 
for legislation. Fay said lines are franchised and distribution 
lines are not placed underground. The Committee agreed burying 
lines, whether telephone or electrical, was a problem. 

In answer to Schroeder re 9.2(1)~ Randolph defined hand-tamped 
backfill as nonmachine auger-type or dozer-type fill--it is 
carefully placed by hand operated pneumatic tampers to avoid 
damaging a tile repair. Discussion of·pros and cons of plastic, 
steel or clay drain pipes with the Commission expressing op­
position to plastic for drain pipes. 

Priebe requested the Commission to check their authority with 
respect to buried cable and high lines with the possibility of 
requesting legislation. Fay was amenable. 
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Chairman Schroeder recessed the Committee at 3:45 p.m. to re- , 
convene at 3:50 p.m. , · 

I 

I 

Betty Minor, Administrator, gave a brief review of share drafts,~ 
chapter 7; real estate loans, chapter 10, and insolvency, chap­
ter 11 [Notice, IAB 10/31/79] • A public hearing was scheduled 
for November 27, 1979, and the rules, chapter 7, as promul~ 
gated by the Banking Department would be replaced by rules! of 
the Credit Union Department. She concluded the liquidity ~e-
serve requirements were changed by the statute. InformatjJon 
required by Credit Unions re the share draft programs was 
spelled out in 7.4. 

Schroeder contended the heading of chapter 10 did not seem to 
fit the rules and Minor agreed to insert the words "ninety per­
cent" before "real property" in 10.1 for clarification. ~o 

further recommendations. 
1 

Dr. Clarence Hosford, Chairman of the Board, offered back~ 
ground on dentistry rules dealing with advertising and pr~­
fessional notices, chapters 26-28 [Filed, IAB 10/31/79] • Other 
interested individuals who appeared were: Marcia J. Hellum, 
Attorney; Robert Egge and James Monroe, Attorneys representing 
two dentists, Robert L. Wright and Robert L. Burns; and Williatn 
Baker, Attorney for Dr. Thomas J. Schemmel. 

I 

According to Hosford, the rules, created in November 1977, were ~ 
revised several times, hearings were held and public comm$nt 
was incorporated in the liberalized version. Oakley acknawledgea 
he had advised the Board during the revision. Priebe reported 
receipt of many complaints from concerned dentists. 

I 

Hosford commented that although there was not complete accept-
ance of the rules, the Board believed the~ pro.~ession could 
be regulated. He reiterated the rules were probab_ly some, of 
the .. most liper.al in th~ United States. 

Responding to Schroeder re 26.4(3)~ Hosford said .. cure" was 
substituted for "relief ... Board members contended a dentist 
could not promise to cure. There was general agreement that 
extraction would not constitute a cure. Schroeder questibned 
the statutoi.y authority for including court cases in the :im­
plementation clauses. Hellum responded that the advertis

1

ing 
rules were based on the results of the Bates v. Arizona deci­
sion. Clark recommended omitting the case reference fro~ the 
implementation clause and listing it in a separate reference. 
Hosford~as amenable. 

Monroe explained that his clients have been advertising for ~ 
approximately two years and have had no complaints. He ~rged 
the committee to object as the rules would become a prot~type 
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for various other professions and were not supported by public 
policy. 

Hosford emphasized that the Board had received complaints, rela­
tive to advertising, but lacked rules to deal with the matter. · 
In answer to Tieden, Monroe explained their position was the 
rules were being promulgated illegally. He stated four specific 
objections--(1) not in the public interest (2) the Board lacks 
authority to promulgate these rules--they are limited to rules 
re fraudulent advertising or misleading or misrepresentation of 

·certain quality of services (3) the rules are unconstitutional 
(4) content is ambiguous and too restrictive. 

Baker, representing Dr. Schemmel, supported Monroe's position. 
He was critical of 27.3(4), 27.3(5), 26.1(2) and 26.3(l) as 

) 
I 

f 

I 
l 
l 

i 
' ' I 
I 
t 
• i 
l 
l 
l 

being inadequate, too restrictive and vague. There was brief 
discussion of the sample advertising brochure [The New Alterna­
tive in Dental Care] sent to the Committee. Holden asked if 
Hosford thought the advertising, which has been in practice since 
1977, had anything false, misleading or deceptive in it. Hosford 
replied in the affirmative and cited an example. He was confident ~ 
the Board had the authority in chapters 153, 147 and 258A to 
promulgate the rules. 

Discussion of 26.4(l)h with Clark suggesting use of a date 
certain in a telephone directory. Hosford thought people 
would tend to overlook that information in an advertisement. 
Clark viewed the rule as·an attempt to alert dentists to be 
very specific. Hosford agreed to consider Clark's recommenda­
tion. He stressed that the Board is interested in preventing 
misrepresentation to the public and allowing the public the 
right to compare fees. A direct mail brochure would not allow 
equal access for all. Priebe supported direct mail. 

Holden questioned the regulation on the basis of false, decep­
tive or misleading advertising as to how they are inherently 
these things in themselves, preventing the development of any 
unfair competitive advantage. Holden asked what was inherently 
wrong about that. 

Board officials cited the problems of enforcement and lack of 
funds. In re 26.3(1), Holden asked if a full page ad would be 
deceptive or misleading and Hosford replied that each case · 
would have to be considered individually. He added they had 
been more concerned with content than with form. Holden ques­
tioned limitations in 26.4, with Hosford stating the ad is their 
sole method to disseminate information to the public and should 
not be confusing. 

. . 
Holden doubted use of 11rnay 11 in 27.3--signs--would convey the 
Board's intent. He preferred placing an objection on the entire 
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set of rules because, in his op1n1on, they were designed tp 
prevent competition among dentists, which was not the intebt 
of the law or what the supreme court envisioned when adver~isin~· 
was permitted. Patchett questioned the practice of advertising . · 
,.by dentists or professionals and thought the Bates decisic:)n 
was right. I 

Hosford pointed out they were allowing any procedures recqg­
nized in the American Dental Association Uniform Code. I~ 
answer to Schroeder, Hosford said that brochure had not b~en 
identified in the rules. There was discussion of prerecorded 
advertisements and the Committee expressed opposition to 26.3(2). 

After perusing earlier drafts of the rules, Oakley notified the 
Board there were some areas the governor would possibly veto. 
After substantial revision, the only objectionable area is 
27.3(4). 

Tieden thought the governor was imposing his concept of ad­
vertising for lawyers and all professions on this particular 
field. Priebe concurred. 

Oakley remarked that these rules were considerably liberalized 
from those which relate to lawyers. Oakley said the govefnOr 
is reflecting his attitude of representing the public in de­
lineating threshold standards. He discussed the impact of the 
rules on the public. Although the governor is not required 
to explain his reasons for a rescission, Oakley stated this 
would be useful as guidance for future agency action and to 
the public in judging whether or not he has exercised his 
power arbitrarily. 

Oakley conceded his office had advised the Board that certain 
policy decisions would, in fact, be rescinded. Priebe cautioned 
that the governor could be exceeding his authority. He agreed 
the governor has the nveton and should exercise it, but thought 
discretion should be used in advising an agency during the rule­
making process. After reviewing comments from dentists on both 
sides of the issue, Tieden was concerned the Board had been 
unduly influenced. 

Hosford indicated the Board considered it advantageous to know 
the governor·•s position. 

\ 

Egge asked for statutory authority for the Board to ban use 
of the united States mail. Hellum explained it was the torm 
of advertising, not the use of the mail. It was Egge's con-
tention there was no authority for this ban. j 

I 
Holden, because of his long-held position that licensed pro-

f 
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fessionals are more protective of the ir profession than they 
are of the public, in many cases, could not reconcile r egula­
ting the rules to prevent false, de ceptive and misle ading 
advertising. He moved the following objection : [ Royce draft] 

The commit we objec ts to certain rul~$ adopted hr the 
boar~ of d e ntal cxa 111incr s. r~ la tin 1: tn ad vcrti~ i n):' by 
dent•s ts, on t he ~:rou nds t ht•r a re un n•asrmablc and 
beyond the author ity ~f th~ lJ,anl. The r ules appt·ar as 
part of A HC (:t;:,:l ia \'oL I i.l A B. l'u. 9 ( !tJ.::t·7:J), a:ul:lre 
codified as :!:,!0 I AC 2G.I(:I). !?ti.:!, :!ti.:!. :!G.·I( l J a nd(;,), and 
chapter 2 7 in i ts ent ir et\' , 

It is t he feelin~: of t he committee pr ofc•sion:tl 
advertising shou ld be r egulated to prot••ct the public 
af(ains t fa lse, m isleading or <il·ceptivc• :!dv~rtisin~. Th~ 
rules appear to be more dc,<;::nt.'clto pmtcctthe Jt•uti~ t 
against competition b)' li111iting the u<c t>f :Hh·crt i s i u~:. In 
Bales v Stulc !Jur uf..! ri:uon. the U nitctl States Supreme 
Court held that atlve rtisi nr: by attorneys co:.<l tl not be 

subject to "blankN ~Ui >ression" wit h the pruvis in that 
ad vertisin>: which is " fa l>e. decep tive •>r ut islca<l in,:" is 
prope rly ~ubject to restraint. Thi~ approacn <t·ems 
equally a; • ;>lic:tbl~ to demi~t£ a s well as la".v~rs. 

The :.tppcar:.r.cc or manner oi adn•"'"ll~lrt;.! is icss 
impor l.'lnt than the Cllntcnt in oeterr!ll nin~: wiwthcr an 
.1dvertisernen t is fa lse. mi;lcari 1111: or tiec~ptiH•. ,\:; ion)( 
as the mcs.sng-e in the :uh·i"rtis~'n,cnl i:: trr:c and prc~t·n, .. ·d 
in a straighlforward n1·tnncr. it ~nvuid :10~ rnaucr wh:u 
size type is used. what type 1nk is used or wha•. :uh·cr:i''"~ 
media is used. To the ext('nt these r u:cs rc):ulatc th~ 
a p pear ance of :tn aclvcniscrncn t . a< oppus,•ci 10 i: s 
truth fu lness . it is the opinion oi the comrnitt~<' thef t! rules 
violate the basic principles of the /lnlt•.< case :lncl 
unreasonably interfere with the :!dvcrtising of den t.-tl 
services. 

Priebe requested short form--the Conunittee decided to exclude 
26 .1(1 ) and (2) and 26.4(3) from the objection . The motion 
carried viva voce. 

The Committee recessed at 5:45 p.m . to reconvene at 9:00 a . m. , 
Wednesday, November 14, 1979. 

Cha irman Schroe der reconvene d the Committee at 9 :00 a.m . 
Wednesday, November 14, 1 979 . All members were present. 
Also present were Joseph Royce and Brice Oakley . 

West C. Wellman, Secretary , introduce d John Crandall, Director ~ 

Disaster Servi ces , and De nnis Jacobs, Acting State Coordinating 
Officer, for review of chapter 15, File d Emergency [ I AB 10/ 17/79] 
J acobs cited f;29C . 20 as authority and adv ise d the Committee t hat 
the intent is to provide for loans o r grants to a id c ommunities 
following natural disasters . He discussed the impleme nta tion 
process, noting the governor's involve me nt . 

Disaste r services, in behalf of the executive council, sub mi t s 
recommendations to the attorney general for assessment a nd re~ 
view. Ultimate ly, the executive council makes the fin a l de ­
cision as to whether or not the grant will be mane . 

It was noted that in order to participate in the grant program, 
communities' ex pe nses must have been $6 or more p e r capita due 
to a disaste r . In answer to Schroe der as to the deriva tion of 
the $6 figure, Jacobs replied that the . program was relatively 
new and he was unable to justify the figure other than "past 
precedence." Previously, there had been no administrative 
rules dealing with the program . A r e payment period is estab­
lished under §3 84 . 8 and §24.6, The Code . 

In response to Tie den_, the Committe e v1as informed that the 
department is not connected with OPP and they provide certain 
adminis trative service s to the executive council. Oakley 

- 1062 -



EXECUTIVE 
COUNCIL 
{disaster 
services) 

cont'd 

SOCIAL 
SERVICES 

11-14-79 I 
commented he had worked with the department in drafting lfnguaJe. 

Patchett requested the statutory authority for hiring the State 
Coordinating Officer. Jacobs commented that, normally, the 
~irector of disaster services serves as the SCO and cited 
chapter 29C as authority. Since there was no formal director, 
Jacobs served in the capacity of SCO. In the future, John 
Crandall, ne~ly hired director, will again be the sco. Jacobs 
is under the jurisdiction of the Department of Public Def~nse. 

I 
Clark called attention to gender errors in 15.7(1) and 15L7(3)b. 

Priebe commended disaster services for their efforts during the 
Algona tornado disaster last summer. 

Judith Welp, Policy, Research and Analysis; Pat McClintock and 
Robert Bray, Legal Services Corporation of Iowa, were present 
for review of the following: 

s~.~~\~:n~L~~~?e~~!~~~!enter. eh 16 AB.C 0633 ••.• ~ .......................................................... ~~~~~~ 
AUC. income. 41.7 ARC 0634 ..•. ·: · · · .r.. · · · .. ·· .. · · .................................. •· .. " .................... 10/17/79 
Intermediate care facililif's, S1.2 resctndcd ARC 0635 ··· .. ·· .. F. ... · ............ ·· .. " ....... ·"" ...... "· ... " .. 1, 0/17/79 
Rural rehabilitation student loans anti grants. 1·16.2(6) ARC 0636 .. F. ........ ·· .......... · ........ · .......... · .... · 

SOCIAL SERVICES[770) 
l!apaticnt. psychiatric services. ch S.t;, filed emergency after notice ARC 0632 •. F..E'~ ........................... 110/17179 

Chapter 16 rules were acceptable as filed. Welp reported that 
chapter 41 had been completely rewritten, with the Department 
defining income--earned and unearned--enumerating the types of 
income, and the budgeting process would be a monthly reporting 
system. 

Schroeder questioned 41.7(2)m(l) and Welp explained it pertains 
to determining the profit from a self-employment type enterprise. 
Schroeder inquired as to the validity of the practice of re­
verting to the state any child's earnings in excess of $3100 
per year. Welp replied that student earnings are exempt unless 
a child drops out of school, then earnings would be calculated 
in the same manner as adults. 

Pat McClintock opined the reversion of moneys applies to persons 
receiving Social Security survivor benefits. There was general 
discussion with the Committee deciding the program was either 
under SSI or Social Security. 

Tieden questioned deviation and wondered> in the exempted income 
·category, if federal guidelines were followed. Welp thou~ht 
most of them were but Tieden said there were some deviations. 
Welp advised 11 rei~ursement from the employer job-related\ ex- · 
penses 11 had been added by the Department, with the reason! being V 
a person has the paycheck, pays expenses while on the job! out 
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of his or her own funds and the employer reimburses the person. 
Welp continued, re the income tax refund, there was a choice 
because the Department uses the withholding table and they do 
not have to count the income tax refund. 

Priebe, re 41.7(7), wondered about contributions, gifts and 
winnings and Welp said the lump sums, similar to insurance 
benefits, which are received on a one-time basis, are counted 
as a resource but not as income. 

In answer to Clark, Welp stated a recipient is allowed a certain 
amount of resources, e.g. homestead, ca~ up to $800 cash for the 
first person and $400 for each addtional person. She added the 
recipient would be canceled from ADC if he or she received 
winnings (resources). 

oakley asked Welp how funds received in a judicial settlement 
as a result of an injury would be handled--would it be broken 
down between pain and suffering, loss of future earnings, etco 
Welp replied that medical settlements, generally, are not counted 
as a resource if it is set aside. It would be considered under 
the Title XIX program as a third-party resource. 

In a property damage settlement, a two-month time frame would 
be allowed for replacement of damaged property and there is an 
exception -- loss of house by fire in midwinter. Oakley also 
questioned the rule re shared living arrangements (41.7(3) and 
welp commented on the types of situations where two mothers 
live together and share expenses. Oakley wanted to know about 
the situation where a non-ADC parent moves in with an ADC parent 
and agrees to pay the rent, and if that were ·a change from 
Department policy with regard to shared living arrangements. 
Welp answe·red in the negative, stating the Department was 
attempting to clarify the rule. 

Welp spoke of a hypothetical situation of an ADC mother living 
with a boyfriend, the Department could not assume the boyfriend 
was supporting the mother and the children. oakley wanted to 
know Department policy if the boyfriend were known to be paying 
the rent, utilities, etc. He stated ·a preference for the rule 
to be more narrowly drawn and expressed opposition to the use of 
"exclusively~ .. 

Priebe pointed out two situations of ADC program abuse in his 
county. He urged the Department to consider flex time for 
employees in order to implement evening investigations. clark 
reasoned that legitimate ADC recipients are wro~ged by abusers. 

Schroeder suggested the committee could ~etition the Department 
to review the area in question and Priebe asked Welp to request 
this of the council. 

At Oakley•~ request, discussion moved to 41.7(9) b~dgeting 
process wh~ch he concluded was a key issue. welp explained 
the original notice provided a monthly reporting system, 
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where a c+ient reported earnings each month accompanied by pay 
.stubs. ··Pt"esently, r'eports are made every six months. She said~~-~:: 
public co.mment had been received and the legislative Human 
Resources tommit~ee requested reporeing on a montbly basis+­
Clark interjected it was the .. Budgeting" Human Resources com~­
mittee. Welp stated the Department would respond to the 
Bu~geting Committee in December which requested the rule not 
·be ·implemen~ed until after that time •. FOL these rules, th~ 
Department'used the oth~r option, called a prospective rat~er .· 
than a retrospective process which involves using three months . 
of income to average income for.the next six months.- The detatL 
j:r\. the rules-·enumerates outcome when there is a change ·of income,:. 
when it begins, etc. and how it is handled. 1 

I " . 
Oakley inquired as to the advantage and.Welp replied th~ De-
partment preferred the retrospective budget process, in that 
it would be more accurate in the long run; Oakley questioned ~ 
the· advis·ab·il:..i ty of· submitting the· ·rule- a:t the· pres.ent. time . . ......... ~ .. 
and contended they were changing the system. 

Schroeder viewed 41.7 (9)c (2) as a "loophole. 11 Welp responded 
·it was basically written to allow for errors which could arise •. 
If there were substantial changes in the recipient's income, 
that would be considered under 41.7(9)f. 

·McClintock tnought the rules were essentially the same 'as those 
the department had been following with·excepti9n of a change 
in the thr~e-month base averaging perlod--called prospective· 
budget·ing. ··Further, it was his opinion 41.?(9)f was narr~ 
in the definition, inconsistent with legisl:ative intent, -.and 
less responsive than existing rules. McClintock, 'in a'dis­
cussion with Rog~r Hurr of the Department, interpreted hi~ 
comments as indicating the rules might not necessarily reflect ~ 
Department plans. The Committee reacted strongly to the: state­
ment by McClintock. He added the rules seem to contradict 
other.rnles. 

. 
~olden concurred with th~ Department in determining uniform·· 
paymen"?· 

. 
Bray -asked if the rules were procedurally in conformance With 
the IAC si~ce they had been totally rewritten after -Notice. 

Priebe spoke in opposition of·this practice. Bray.noted the 
only opportunity for-public hearing was be;ore the Adminirtra­
tive Rules··Review Conunittee. ,Schroeder 'notea that alth~ugh a" 
public hearing hacrbeen held, the rule~ had,been changed fom­
pletely. General discussion re the rules process and leg1s­
lative. J.ntept with cons"ensus this wiis ~ difficult area. 

In answer to Tieden re the recou~se for.the ARRC, Royce re­
sponded a 70-day delay, with a':i:-equest that the Departme1t hold 
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a hearing, could be filed. Holden suggested the significance 
of a change could be considered in filing of rules. Various 
alternatives were offered. 

Priebe suggested the Committee request a hearing. Royce said 
the Department could withdraw the filed rule, placing the cur­
rent rule into effect. Priebe preferred moving a 70-day delay, 
with a request for the public hearing. Discussion of legal 
ramifications in requesting a public hearing at this time. 

Schroeder recommended letting the rule stand, but thought the 
problem should be addressed. Priebe reiterated he favored the 
concept of the rules bu.t opposed DSS "circumventing the system ... 

In answer to Holden, Welp indicated counties had been apprised 
of the pending rule changes. Holden and Tieden opposed the 
DSS directives to county field workers in anticipation of 
favorable action. 

Priebe moved a 70-day delay on the effective date of 41.7 to 
allow for citizen input and he requested short form. 

In response to Tieden as to the status of the rules if delay 
were voted, Welp indicated they would continue with the 6 
months budgeting process as opposed to 3 month budgeting. 
There was further discussion by the Committee regarding the 
effective date of the rules and the budgeting process. 
Tieden asked who had made the decision to modify th~ rules 
without allowing further input from the public. Welp indicated 
it would have been the Department personnel responsible for 
the area as to notification of field workers throughout the 
counties. 

Tieden inquired if the rules would be more susceptible to 
challenge. Royce responded there were some problems with hold­
ing_ a hearing while rules are under a 70-day delay, because a 
specific procedure is set out in the statute. Bray assured 
the Committee that, should another hearing be held, Legal 
Services Corporation would have input. 

Holden called for the question on the motion. The motion lost. 
Schroeder, Holden and Tieden voted 11no." Patchett, Clark· and 
Priebe voted "aye ... 

Schroeder said the other alternative would be to place an ob­
jection. 

Holden moved that the staff be instructed to write the Depart­
ment of Social Services expressing the extreme displeasure of 
the Administrative Rules Review Committee in the practice of 
exte~sive revision after notice and hearing. No formal action. 
Priebe was of the opinion a letter would have no impact what­
soever. There was discussion as to the possibility of a strong 
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reprimand of all departments (either by letter or publication 
in the IAB) indicating the eommittee's intolerance of the j 

practice. It was the consensus of the committee that if 
agencies publish notice, conduct hearings and then make sub­
stantive revisions in the adopted rules, the hearing process 
should be repeated. The Committee agreed the letter should be 
sent to DSS with the thought in mind that, in the future, all 
rulemaking agencies would be apprised of the Committee's posi-
t . I J.on. , 

In answer to Priebe's question as to whether or not DSS inlende~ 
to change the rules again in December, Welp replied they wpuld 
have to await the report of the Budgeting Human Resources Com-
mittee. I 

Welp noted rescission of 81.2 would eliminate a duplication. 

Subrule 146.2(6) was acceptable as filed. 

In re 85.4, Schroeder raised the question as to age limita~ions. 
Welp commented they implement the inpatient psychiatric services 
for individuals under 21 and over age 65, which w . 
1978 Legislature. This was part of the Medicaid program and 
rules were filed emergency in order to receive federal matching 
funds. Welp concluded the age limitations were in the fed~ral 
law. 

Odell McGhee, Hearing Officer, reviwed the following rules1.: 

ENVIRONMENTAL QUALITY[400] 
Air qualit~·. emission standards. coal fired steam generating units, 7.1(12), 1 

termination of notice in JAB 317179 ARC 0637 .......... N ........................................ • .... · · .. · · .. 10/17/79 

ENVIRONMENTAL QUALITY[400] . '. 
·sulicl waste dispnsnl. dumJling sites and sanitary landfill. 26.6(2r'a. b" ARC 0638 i!:!:.F.. ........ ...................•.. 10/17/79 
Solid waste di~pusal. permits, 27.2U)"a", 27.2(2). 27.2(2)"a", 27.a ARC 0639 ..• ~.L":" ................................. 10/17/79 
Solid waste disJ)Osal, sanitary landfill::;, 28.2(2)"c-f, i" ARC 0640 .•.•...••.••• 1:-: ••••••..••••••••••••••••.•.•••.•..•. 10/17/79 

In re 26 .6 (2) .s., ~ etc., McGhee said DEQ has tried to liberal­
ize rules pertinant to dump sites. Schroeder was of the opinion 
26.6 (2)~ "when dump site is closed" should be included. McGhee­
was amenable. 

In a matter not officially before the Committee, Priebe asked 
if DEQ had considered requesting an appropriation to be used 
for some experimental recycling by mixing sludge and garb~ge 
to make fertilizer. Priebe was anxious to find alternatives 
for dumping before we are forced to use productive land bscause 
all marginal land has been used. McGhee thought the DEQ had 
considered the process, but private industry usually presented 
plans in that area. McGhee agreed to refer the matter to 
Harold Ober. 

Schroeder complimented McGhee for clari.fication of 28.2 (2)i~ V 
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as he had suggested when rules were under Notice. However, he 
was opposed to language in 28.2(2)!:_ requiring a "professional 
engineer registered in Iowa .. to make landfill inspections. 
Tieden spoke in opposition to annual inspections, seeing no 
reason for them. McGhee agreed to check the matter and provide 
an answer after recess. DEQ deferred temporarily. 

The Committee was recessed at 10:35 and reconvened at 10:45 a.m. 

Sally Titus Cunningham, Staff Coordinator, reviewed chapter 1 
[Notice, IAB 10/31/79] and she informed the Committee that the 
Mental Health Advisory Council was established per HF 2440 
[Acts of the 67th GA, ch 1087] and mandated by P. L. 9463. 
The rules were acceptable as published. 

Brian Bruner, Supervisory, Assessment and Equalization, Property 
Tax Division, Donald Cooper, Assistant Director, Income Tax 
Division, and Carl Castelda, Exise Tax Division, were present 
for review of the following: 
R~VJ-:NUE DEPARTMENT[730] 

Protest, practice and procedure, 7.7 ARC 0660 ........... f.~ ................................ ······.············ 10/31/79 
Motor fuel and l>l~iral fuel. chs 63 to 65 ARC 0661 .••••.•••• h..~- ••••••••••••••••••••• •••• •• •••••••••••••••••••• 10/31/79 · 
Motor vehicle ful•l. fi.t.!! ARC 0662 ..•.•..•.•.•...•.••..•••••.••. r. ....................... ·. · · · · · · · · · · · · · · · · · · · · · · · 10/31/79 
Real estate. recording, 79.1(-J) AltC 0534 (carried over from October meeting) . .f.: ..................•...•......... ···· .9/5/79 

REVENUE DEPARTMENT[730] 
Forms. 8.l{4)"b" ARC 0658 ......... N .......................................................................... 10/31/79 
lndi\'idual income tax, 38.1(9). 38.2(1). 38.5, 38.9. 39.1(1, 5. 7). 39.2(2), 

39.4tl. 5. 8), :J!J.5(7), 40.4, 40.5(2)"a", 40.9, 40.12, 40.1.5(,1). 40.19. · 
41.4. 42.212t. ·12.5. ·13.:J(3-5t AltC 0656 .......•.. N. ............................................................. 10/31/79 

Corporate income and frunchise taxes. 51.2(1. 2). 51.6. 52.1(1-!J), 52.2(!!). 
52.4(3), 53.7. 53,g, s:uo. a:J.l0(4t. 54.~(2."u. c. d"). 5-1.~(21. 54.7(5). M.s. 54.9. 11 55.3(-J, 5), 55.4(1). 57.2(1, 2). 57.:i, 57.5. 58.2(2). 5N.6. 59.i-59.9, 59.9(3"~~c"), 60.3(4, 5) ARC 0657 •• t.y ••••••.•.•.••• 10/31/79 

Hotel and motel tax, 103.1-1, IO.U:!. 105.3 ARC 06a9 ............... .1.1' ............................................. 10/31/79 

Rule 7.7 was acceptable as filed. 
sidered and Cooper advised all of 
been made. Holden commended the 
rules and for including examples. 

Chapters 63 to 65 were con­
the rec~mended changes had 
Department for their concise 

In re 7.9.1(4), Bruner reminded the Committee that the Revenue 
Department had sent a letter explaining their position. Holden 
made the motion to withdraw the 70-day delay which had been 
placed on this rule. Motion was adopted unanimously with 
Patchett and Priebe out of the room and not voting. 

Chairman Schroeder recognized McGhee, who had returned to the 
Committee for further review of 28.2(2) [IAB 10/17/79, p. 424]. 
which had been deferred. McGhee repor~ed that department of­
ficials take the position. a professional engineer should per­
form the landfill inspections--they would be qualified to recog­
nize problem areas. Tieden concurred with Schroeder that a pro­
fessional engineer should not be required, as they might not 
necessarily be more qualified for the inspections. Clark 
reasoned that an ecology professor might be more capable than an 
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~ngineer. McGhee explained that DEQ does check sites and 
Tieden thought that would be adequate. In response to 
Schroeder's question, Oakley defended the Department's position~ 
Schroeder stated a preference for placing an objection. Haw- ~ 
ever, no action was taken. 

Oakley informed the Committee that the governor had exercised 
his power of rescission on a Department of Social Services! rule, 
[142.6(1) dealing with interstate compact on adoptions. Tpe 
issue dealt with the necessity of terminating parental rights 
prior to the child being brought into Iowa. The reason fok the 
11Veto 11 was that intrastate and interstate placements were 
treated in a different fashion. 

Rule 8.1(4)b was acceptable as published. Cooper noted the 
I 

changes in the individual income tax were as a result of SF 494 
[Acts of the 68th GA], the confidentiality statute, chapter 421, 
and the statute of limitations bill, HF 2132 [Acts of the 67thGA]. 
All other changes were basically referenced to court ·.cases which 
support existing rules. 

In re 38.2(1)e, burden of proof of additional tax owed un~~r 
a six-year period, Patchett contended the rule states the burden 
of proof is on the Department on one hand and includes a pro­
vision placing it on the taxpayer. 

Cooper opined the burden of proof was on Revenue when they 
initiate the audit. Under federal exchange agreement, Revenue 
does not receive anything from the IRS until final settle~ent 
has been reached. It would be at that point the Revenue De­
partment would be able to make the determination that IRS has 
asserted the fraud penalty. 

In answer to Patchett, Cooper said Revenue would receive the 
audit once the taxpayer has paid a settlement--if the audit is 
appealed the person has the right to protest the departme~t's 
assessment. Revenue would hold in abeyance until the final 
settlement of the appeal through the federal courts. 

Pertaining to 38.2(1)~ Patchett asked if Revenue were re; 
quiring the taxpayer to notify Revenue of any final disposition 
by the IRS. Cooper replied in the affirmative, stating they 
are notified by the IRS, but the system is not 11 foolproof'~ and 
the burden is upon the taxpayer to notify Revenue before any 
audit begins. 

Priebe returned. 

General discussion of the federal audit process. 
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Under 38.5(422), l ast sentence of the first paragraph, Patchett 
asked if Revenue gives the individual taxpayer notice that in ­
formati on is being exchanged. Coope r replied that has not b een 
required of Revenue and, at t he present time, I owa does not ex­
change with any other s t ate. It would be administrat i vely un ­
fe as ible b ecause of vol ume involved . Patchett urged notification 
if c:moth e r s~c:te sought inforn·,ation . Schroeder thou.gl1t the 
federal privacy Act might cover Patchett's concern. Cooper 
said the notification could jeopar dize investigations if the 
state wer e required to notify an individual immedi atel y that 
information had been exchanged with IRS . 

Priebe made the point that IRS audits were used automatical l y 
by the state . If that were wrong, the state audit would be 
automatically wrong. Cooper said the state had the capabi l ity 
for reviewing an I RS audit. Priebe continued that if the state 
verifies a tax matter with t he f edera l I RS audit for funds owed, 
likewise, the stat e should refund immediately in instances where 
refunds are due. 

In a nswer to Patchett re notification for criminal or noncriminal 
procedures, Cooper said that had been discussed . Patchett 
asked Revenue t o peruse the matter with the possibil ity of 
devising a notification procedure. Cooper wa s amenable . The 
Committee was reminded that the rules are under Notice . 

Amendments to corpora te income an d f r anch i se taxe s were acceptable 
as publishe d. Castelda advised that the rules re hotel a nd motel 
tax were written pursuant to HF 662 [68th GA, ch 99] . 

In r esponse to Tieden, Castelda i ndicated 105 . 3 was amended to 
include the word " sleeping " thus, bringing the rule into con­
currence wi th the l aw . 

In a matter not officially b e fore the Committee, Clark mentioned 
a church being audi ted on use tax as a result of purchasing 

A-Q~u~~·-!1 their materials f rom r4 Press in Minnesota . The Depart ment 
contende d t he church should have been paying use t ax on a ll of 
the ma terials ordered out of state for the previ ous f ive years . 
Clark pointed out the statute imposes this tax on a l l out-of­
sta t e purchases but she could find no administrative ru les 
which spelled out the procedur e . She conceded ignorance of the 
law was no excuse, but indicated the church had no knowledge 
the t ax was to b e p a id. She wondered why the Departme nt had 
not expl a ined the use tax collection proc_ess . 

Clark opine d tha t practically all of the churches in Iowa pur­
chase materials out of state and were not deliberately evading 
the t ax . 
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Castelda responded the Department~ for a number of years, had 
been aware of a situation where, not only churches, but al~ 
"nonprofit" organizations, because they don't have to pay in-
come tax, assume they are also exempt from sales ~ 
and use taxes. He continued there is no statutory exemption 
for use taxes. Guidelines to nonprofit organizations were 1 

promulgated three years ago (rule 17.1(3), 17.1(4)~ b andl£). 
Newsletters to retailers are distributed reminding them th t 
when selling to nonprofit organizations~ the· tax is to be bollecl;:=­
ed, This information is also distributed to county trea~urers. 

Castelda advised the audit of the church was initiated wher the 
minister attempted to register a new car exempt with the county 
treasurer. Revenue contacted the church requesting $170 for 
the use tax due on the car. The minister was fairly adama~t 
and said he had never paid sal~or use tax. An audit by the 
Department revealed the organization operated its own broa!d­
casting system. No taxes had been paid on that equipment.' 
Castelda stated the Department has audited churches off add on 
for a number of years even though they are not a great source 

! of revenue. 

Castelda continued the use tax was implemented in 1937, orle 
year after the sales tax, for the very reason people were 
going out of state for purchases. He explained there are ltwo 
types of use tax--consumers and retailers. In order to require 
a vendor to pay or to register and collect retailers' use1tax, U 
they have to be doing business in the state, i.e., have prop­
erty, salesmen or an agent. In the situation where churches 
are buying through mail order or by telephone, there is no 
11 nexus 11 and they are not required to collect state use t~. 
However, a consumers' use tax would be applicable in these 
instances. The Department, in its rules, has tried to di~­
tinguish the difference between a retailers use tax and al 
consumers use tax. Beginning two years ago, an information 
booklet has been distributed to every new permitholder. ' 
However, Caste1da admitted to Clark the booklet had not.been 
sent to churches. Clark did not oppose auditing the church, 
only that they were not apprised. She further contended there 
was much misunderstanding about use tax on the part of many 
people., 

castelda said the Department has 110,000 permitholders on their 
mailing list. Schroeder questioned placing the retailer ~n 
the position of collecting the tax for the state. There was 
general discussion as to the question of liability. C1arf. 
favored supplying information to every church in the state. 
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Under 38.5(422), last sentence of the first paragraph, Patchett 
asked if Revenue gives the individual taxpayer notice that in­
formation is being cxchangQd. Cooper replied thut has not been 
required of Revenue and, at the present time, Iowa does not ex­
change with any other state. It would be administratively un­
feasible because of volume involved. Patchett urged notificatior 
if another state sought inforrr,ation. Schroeder thought the 
federal privacy Act might cover Patchet.t 's concern. Cooper 
said the notification could jeopardize investigations if the 
state were required to notify an individual immediately that 
information had been exchanged with IRS. 

Priebe made the point that IRS audits were used automatically 
by the state. If that were wrong, the state audit would be 
automatically wrong.· Cooper said the state had the capability 
for reviewing an IRS audit. Priebe continued that if the state 
verifies a tax matter with the federal IRS audit for funds owed, 
likewise, the state should refund immediately in instances where 
refunds are due. 

In answer to Patchett re notification for criminal or noncriminal 
procedures, Cooper said that had been discussed. Patchett 
asked Revenue to peruse the matter with the possibility of 
devising a notification procedure. Cooper was amenable. The 
Committee was reminded that the rules are under Notice. 

Amendments to corporate income and franchise taxes were acceptabl 
as published. Castelda advised that the rules re hotel and motel 
tax were written pursuant to HF 662 [68th GA, ch 99] • 

In response to Tieden, Castelda indicated 105.3 was amended to 
include the word "sleeping" thus, bringing the rule into con­
currence with the l~w. 

In a matter not officially before the Committee, Clark mentioned 
a church being audit~d on use tax as a result of purchasing 
their materials fro~ Augsb~ P~ees in Minnesota. The Department 
contended the church should have been paying use tax on all of 
the materials ordered out of state for the previous five years. 
Clark pointed out the statute imposes this tax on all out-of­
state purchases but she could find no administrative rules 
which spelled out the procedure. She conceded ignorance of the 
law was no excuse, but indicated the church had no knowledge 
the tax was to be paid. She wondered why the Department had 
not explained the use tax collection pro~ess. 

Clark opined that practically all of the churches in Iowa pur­
chase materials out of state and were not deliberately evading 
the tax. 
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Castelda responded the Department3 for a number of years, h~d 
been aware of a situation where, not only churches but all 

• J 

.. nonprofit" organizations, because they don't have to pay in-
come tax 3 assume they are also exempt from sales . . 
and use taxes. He continued there is no statutory exemptio~ 
for use taxes. Guidelines to nonprofit organizations were J 

promulgated three years ago (rule 17.1(3) 3 17.1(4)~ band£). 
Newsletters to retailers are distributed reminding them that 
when selling to nonprofit organizations, the· tax is to be cbllect: 
ed~ This information is also distributed to county treas~rers. 

Caste1da advised the audit of the church was initiatdd when, tho . 
minister attempted to register a new car exempt with the county 
treasurer. Revenue contacted the church requesting $170 for 
the use tax due on the car. The minister was fairly adamant 
and said he had never paid sal~or use tax. An audit by th~ 
Department revealed the organization operated its own broad­
casting system. No taxes had been paid on that equipment. 
Castelda stated the Department has audited churches off and! on 

I 
for a number of years even though they are not a great source 

I of revenue. 

Castelda continued the use tax was implemented in 193 7, one' 
year after the sales tax, for the very reason people were 
going out of state for purchases. He explained there are t~o 
types of use tax--consumers and retailers. In order to require. 
a vendor to pay or to register and collect retailers' use tax, 
they have to be doing business in the state, i.e., have prop­
erty, salesmen or an agent. In the situation where churches 
are buying through mail order or by telephone, there is no 
11 nexus 11 and they are not required to collect state use tax. 
However, a consumers' use tax would be applicable in these 
instances. The Department, in its rules, has tried to dis~ 
tinguish the difference between a retailers use tax and a 
consumers use tax. Beginning two years ago, an information 
booklet has been distributed to every new permitholder. 
However, castelda admitted to Clark the booklet had not.been 
sent to churches. Clark did not oppose auditing the church, 
only that they were not apprised. She further contended there 
was much misunderstanding about use tax on the pa~t of many 
people. 

castelda said the Department has 110,000 permitholders on ~heir 
mailing list. Schroeder questioned placing the retailer in 
the position of collecting the tax for the state: There w~s 
general discussion as to the question of liability. Clark, 
favored supplying information to every church in the statet 
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Schroede r thought the area demanded att ention and he mentioned 
the possibility of the Committee petitioning for a directive 
to be mailed. Castelda agreed to r eview the problem and apprise 
the Committee of a course of action they plan to resolve it. 

Oakley called attention to the filed emergency rule which 
allowed for delay of 65.8 until July 1, 1980 to allow the 
Agriculture Department time to seek appropriations for per­
sonnel. [IAB 11/28/79] 

Minutes At the request of Oakley, the secretary agreed to revise page 
1032, lines 20 and 21 of the 10/9/79 minutes by deleting "He 
noted that, for the time being, the board had delegated. aut~ori­
ty to establish uniform rules ... " and inserting "The board state d 
for the time being, they had delegated authority to establish 
uniform rules ". Priebe moved that the minutes, as corrected, 
be approved. Mot ion carried viva voce. 

APA & PRIMER Holden brought up for discussion suggested changes for the APA, 
some of which were gleaned at the NCSL meeting. Royce was re­
quested to draft l anguage to provide for the governor's appro­
val before rules go into effect. 

Holden suggested adding language to l7A.5(2) to allow the 
governor to approve rules before they are filed with the 
Administ:t.ative Rules Co-ordinator. 

Patchett was not certain this would be a good idea . Right now, 
there is a sort of "rever se approval" in that the govern or 
has the effect of approval by being able to veto any rule 
disapproved . Patchett t hought that provided a system for more 
selective r ev i ew of the rules--similar to the system used i n 
the Administrative Rules Review Committee. He thought that 
"might be doing (1) nothing, l eaving it the way it i s now be­
cause it is virtually impossible for them to go through every 
single rule and actually put an approval on or (2) you may 
have the situation where you would have to take an office like 
Oakley's and quadruple staff and maybe delay the whole process." 

Holden commented that although "the governor has the right to 
veto, h e cannot make that determination unless he has some in­
put from people like Brice" ·who is in a unique relationship 
to advise him on the various rules. He recalled the situation 
where there were some problems with the civil rights rules an d 
the time had already passed when the governor could .have v e toed 
them. "This would not be likely to happen with Oakley in the 
position he is in today." Holden could see advanti1ges for the 
governor's office to have a good handle on what the depa rtme nts 
are doing. It was his opinion that the governor's approval of 
rules before they become effective would have a desirable af-
fect on departments. 
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Patchett made the point even the Rules Committee perused ti'e 
rules selectively. He mentioned the incident with Dental 
Examiners Rules which were considered on Tuesday, wherein 

1
~ 

the governor had input before rules were submitted. 

Clark asked Oakley if doing this would be putting a bigger. 
burden on his office than they could handle. Oakley respo~ded 
that this wo~ld require a greater commitment of time in thft 
every rule would have co be formally briefed and it would re-
quire a substantial increase in the size of his office. /The 
governor would need additional assistants to review the rules 
in his office and a longer time period would be necessary. 

Clark could forsee that process as shifting the power and 
responsibility from the ARRC to the executive department. 

Priebe reminded the Committee that the 11 legislature writes 
the laws, the governor signs or vetos and from that point on, 
it becomes an administrative process ... He thought it wrong 

. I 

for the governor to approve the rules and the ARRC to rubbrr 
stamp them. 

r 

Holden pointed out the governor would not take action untii 
after ARRC had reviewed the rules. Schroeder said he would 
be more inclined to extend the veto power and allow for selec-
tive review of a rule at any time. Clark indicated she was 
misinterpreting the time frame in the matter. Holden favo+ed ~ 
giving the ARRC veto power, also. General agreement that the 
matter would be discussed further at a later date. 

Royce stated that the Bar Association would have recommendations 
for chapter 17A amendments and Oakley indicated there would be 
other suggestions as well, hopefully by January. 

Discussion of the January meeting date with the decision b~ing 
made to keep the statutory date of January a, 1980. 

Patchett requested possible change of the December meeting. 
Priebe announced he would be on vacation and Clark had a con­
flict. The meeting dates were set for Wednesday, December' 12 
and Thursday, December 13, 1979. Clark asked that, in the: event 
only one day was necessary, it be on the thirteenth. 

Civil Rights Royce requested an additional $200 for Denise Lange to complete 
Report her analysis of the civil rights rules. Priebe moved the ap­

proval of the $200. Motion carried viva voce. 

PRIMER Royce presented a rough draft of pages of the Administrat~ve 
Rules 11 Primer 11 prepared by the House Public Information O~fice. U 
In answer to Schroeder, Royce informed him Wallace-HomesteJ'ad 
bid for 1000 copies, 32 page-booklet with cover, was $793. 

. ' 
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Royce continued the bid for approximately 2000 copies was 
still in process. Pat Berry, PIO, was trying to obtain a 
bid of under $1100. Priebe asked if a competitive bid proce­
dure was followed and Royce answered in the negative. There 
was general agreement there should be more than one bid, with 
discussion of possible printers. The possibility of the prison 
industries doing the printing was raised but the point was made 
the cost would be greater. Schroeder favored an initial 
printing of 2000 copies with the option for a rerun. Priebe 
made mention of Hahne Printing, Webster City. 

In answer to Priebe, Royce indicated legislation dealing with 
publication of bids in the IAB is being drafted. 

Barry wondered if it would be good to contact the Superintendent 
of Printing for a distribution list. 

Members were informed by Royce that the Primer would not con­
tain sample petitions. Members were under the impression that 
these samples were to have been included. The time frame for 
completion of the project was estimated to be approximately 
4 weeks after authorization. Schroeder said discretion regard­
ing the number of books to be printed would be given to Royce, 
Barry and Oakley, not to exceed 3000. 

The following rules were acceptable as filed and no repre­
sentatives were called: 

CIVIL RIGHTS COMMISSION[240] 
Organization. rule::~ or practice, 1.2(1). 1.18 to 1.20, amended notice ARC 06-14 •..••••••••••••••••••••.•••.••••••..•• 10/31/79 
HearinJ,rs and deadlines. 1.9(5)"a" ARC 064l ...................................................................... 10/17/79 
Sex discrimination. employment policies, 3.9i:n. 3.10(2). 3.10(:J), amended notice ARC 06-16 .•••••••••••••••••••••••• 10/31/79 
Age discrimination. employment benefits. 5.6( ll. 5.ti(3), amended notice ARC 06.S7 •..•.••••.•.•••••••••••....•••••• 10/31/79 
Age discrimination, retirement, 5.7, amended notice AUC 0645 ........................ , ........................... 10/31/79 

COI.LJ-;GE AID COMMISSION[245] 
Jtmliatric training, M.l 1\ltC 0628 ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 10/17/79 

HEALTH DEPARTMENT[470] 
Local boards, 77.1(2). 77.2(2), 77.3(1Y'a" ARC 0629 ................................................................ 10/17179 
Vital statistics. 96.1 ARC 0630 ................................................................................... 10/li/79 

MERIT EMPLOYMENT[570] 
Long term dhmbility. worker's compensation. 1.1(51. 52), 4.5(1)"c"(l, 2). 14.6(3) ARC 0663 ........................... 10/31/79 

REGENTS, BOARD OF[720] 
University or Northern Iowa. organization, 14.1 ARC 0664 ........................................................ 10/31/79 

VETERINARY MEDICAL EXAMINERS BOARD[8·12] 
Fees, 2.2, 4.3 ARC 0651 .......................................................................................... 10/31/79 

ADJOURNMENT Priebe moved adjournment at 12:25 p.m. Carried. 

APPROVED 

The next meeting will be held Wednesday and Thursday, December 
12 and 13, 1979. 

Respectfully submitted,· 

~r~~ry 
Assistance of Vivian L. Haag 
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