
MINUTES OF THE REGULAR MEETING 
of the 

ADMINISTRATIVE RULES REVIEW COMMITTEE 

Time of Meeting: 

Place of Meet~~g: 

Members Present: 

ENERGY POLICY 
COUNCIL 

ch 7 

9.12 {5) 

Tuesday3 Wednesday and Thursday, April 8, 9, 10, 1980 
:.'.and Wednesday, April 16, 1980. 

Senate Committee Room 24 and the Legislative Dining 
Room, Statehouse, Des Moines, Iowa. 

Chairman Schroeder called the meeting to order at 
7:05 a.m •. April B. 

Representative Laverne W. Schroeder3 Chairm~n; 

Senators Edgar H. Holden and Dale E. Tieden; 
Representative Betty J. Clark: 
Not present: Representative John E. Patchett. 

Senator Berl E. Priebe, excused because 
of a death in the family. 

Also present: Joseph Royce3 Committee Staff. 
Brice Oakley, Administrative Rules 
co-ordinator. 

Douglas Gross, Director, Fuel Division, presented 
the following rules: 

ENERGY POLICY COUNCIL[380] . 
Energy conservation grants, 6.6(2)"b'', 6.fi(4)"a", "d" ARC 0917 ..... E .......................... :l/5/Hll 
Rulemaking procedures, ch 7; Declaratory ruling, ch 8; Contested case proceeding, ch 9 ARC 098:1 4/'!..f'bi\ 

Holden asked, re 7.2(93), if hearings would be con
ducted by the staff and Gross answered in the affirma
tive. Gross advised the Committee that the director 
is allowed to hold evidentiary hearings in contested 
case proceedings. Council rules provide for a set-. 
as1de appeals board which can hold hearings. 

Oakley pointed out that the rule addresses hearings 
on rules--not on contested cases. That also applies 
to public hearings on proposed rules. 

Holden questioned the practice as stated in 9.12(5) 
of the council imposing sanction on other council 
members and wondered if .it were a ~ammon practice. 

Royce explained that matter was part of ex parte 
communications sanctioned by §l7A.l7, which.attaches 
stringent penalties for violations. 

Oakley recalled the Committee, at a previous meeting, 
had raised question as to the matter of privileged 
communication. Holden reiterated his point that 
information which legislators had requested from EPC 
as to where the product originated had generated much 
"to do 11

• However, although information was not 
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ENERGY POLICY 
COUNCIL 

Cont'd 

Delay lifted 
EPC, 3.36 

NURSING HOME 
ADMINISTRATORS 

2.6 

2.4 

2.7 

April a, 1980 
available to legislators through EPC, they were 
able to obtain it from the Department of Revenue. 
Oakley said the agency, .in his opinion, was acting 
within their rights and he favored a "gentlemen's 
agreement" on the matter. 

Clark moved to remove the 70-day delay imposed on 
3.36, 3/11/80 [published IAB 4/2/80]. Motion carried 
viva voce. 

Present for discussion of the following Nursing Home 
Administrators rules were Blaine L. Donaldson, Chairmaa 
of the Board and Peter Fox, Hearing Officer, Health 
Department: 

NURSIN<i tiOf\tJo; A6MINIRTRATORR ROARO OF T~XAMINF.RS[()OO) · 
l.il't•mmre. I.a(2). 2.2(2), 2.:t(:l). 2..1(1), 2..1(2). ~U;(2··1, H), 2.7 AHC 0!)6f; .••. . /'!. .. .. 4/2/80 

Tieden questioned the reason for striking the last 
sentence of 2.6(3) and Donaldson replied it wJs not 
needed as a shortage of administrators no longer 
existso 

Clark, re 2.4(1), last sentence, preferred "The fee .. 
in lieu of HA fee". Re 2.4 {2), Clark asked what was 
intended by including paragraph ~ and "unethical 
conduct" in paragraph .i, and Donaldson replied\ the V 
language was gleaned from SF 312 [258A, The Co~e]. 

Re 2.7(2)d(S), Clark questioned the inclusion of 
"mortuary science" in the health professions. ·nonald
son admitted it was very difficult to draft exact 
equivalency rules. 

Oakley recalled he had specifically requested the 
presence of other board members at today's meeting 
since this was a second attempt to propose accept
able rules. Donaldson declared the members had been 
notified a week ago, but none were in attendance. 
Board members include Sid Vanderwoude, Iowa City, 
Phyllis Peters, Sioux City and Elaine Hulseberg, 
Cedar Rapids. 

With respect to reciprocity--2.7(2)d{2)--Schroeder 
commented there could be homes with less than 40-bed 
capacity and perhaps variance would be advisable. 

I Donaldson commented· they had attempted to keep re-
quirements i.dentical for initial licensure. \ · · 
oakley recalled Priebe had been concerned tasi 'yea·r V 
for the fact·''that:,· . if licensed after 1977 in another 
sta~e, all the·appiicant was required to have wJs an 
as~Oaiate · of>a:rts degr.ee .;Or any· bachelor's degr,e 

- 1176 -



NURSING HOME 
ADMINISTRATORS 
Cont'd 

.. 2.6(3) 

·ENERGY POLICY 
COUNCIL 
Cont'd 

TRANSPORTATION 

[07,D]ch7 

4-8-80 
to be licensed as registered nurse which was sub
stantially below requirements for Iowa residents. 

'·According to DonaldsonJ Hospital Administrators 
are not licensed in Iowa as they are in other states. 
Oakley opined the matter.would probably require 
legislation •. 

In 2.6(3), Oakley suggested that "person" be substi
tuted for "licensed nursing home administrator" and 
that the rule be rewritten for clarity before it is 
adopted. 

Discussion of education qualifications in 2.2(2). 

Holden asked to make concluding remarks re set-aside 
as a result of obtaining a copy of the Annual Report 
of Gasoline Tax Receipts. He expressed displeasure 
over the lack of information from the Energy Policy 
Council when it was readily available through the 
Revenue Department. He reiterated that he was most 
unhappy with the attitude taken by EPC. 

Al Oppel; Director, Motor Vehicle Division, Charles 
Sinclair, Vehicle Registration Officer, Robb Forrest, 
Director, Office of Driver License, and Candace Bakke, 
Director, Office of Operating Authority, were present 
for review of the following: 

Financial rc:iponsibility, accidents. [07,CJ 14.3. 14.4(1-4), 14.5(1). 14.6(1. 4. 6, 7) ARC 0930 .F. .. 3/19/80 
. Mobile home dealers, manufacturers and distributors, [07,0] ch 7 ARC 0909. F.: ............... . 3/5i80 
Travel trailer dealers, manufacturers and distributors, [07,0] ch 8 ARC 0910 F. ................. 3/5/80 
Mobile homes, sale or transfer, (07.0]10.8 rescinded ARC 0911 .. E. .......................... ~ .. 3/5/80 
Vehicle registration. (07,DJ 11.7(8), 11.12. ll.!Ul, ll.:J2(5),11.4a, 11.57: 11.58 ARC 0912 .F. .... ... 3/5/HO 
Jnt.crstalc motor vehicle fuel permits,lU7,l<'J, ch 7 ARC 0907. ·fV· .................. : .......... . a/fi/HU 

Chapter 14 amendments were acceptable as filed. 

Al Oppel reviewed 07,D, ch 7 pertaining to mobile 
home dealers, manufacturers and distributors. In 
response to Holden, Oppel affirmed that the realtor, 
Cornelius, who had appeared before the Committee 
previously, was "now satisfied" the rule was acceptable. 
Royce explained that Cornelius was concerned that he 
would need a special license to sell vehicles 8 feet 
and under and was hopeful the law could be changed. 
General discussion of.the matter. No Committee action. 

In the matter of 7.2(4), Oppel advised Tieden he was 
not aware of opposition to the subrule. 

In re chapter 8, travel trailers, Oppel commented 
the same general format was used in drafting as in 
chapter 7. 
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TRANSPORTATION 
cont'd 

11.7 

07F~ ch 7 

HEALTH DEPARTMENT 

71.12(1) 

07D, 10.8 was acceptable as filed. 

Tieden asked if every county treasurer had t e list 
of necessary information on foreign cars; Oppel re- ~ 
plied in the affirmative and said rules would imple
ment SF 204 [68GA]. 

Bakke explained that 07F, ch 7, covering interstate 
motor vehicle fuel permits was necessitated as a re
sult of legislation transferring this function from 
the Department of Revenue to the Department of Trans
portation. In answer to Schroeder, Bakke replied $5 
covers administrative cost for a permanent permit~ 
and processing costs of $12 for a single trip permit · 
across the state are in lieu of the tax. 

Discussion of 7.4(15) and 7.5(4) with respect to errors 
in taxes collected and audit of records. 

I 

Present for discussion of the following were Robert 
D. Leggett, Director of Mobile Home Park Licensing~ 
and Kenneth Choquette, General Health Services 
Division; Peter Fox, Hearing Officer. 

Mobile home parks, ch 71 ARC 0926 .... F. ........ : .......• 3/19/80 
Medical examiners, address change, 135.4, 135.10(5), 135.301(4), 

· 135.501(5), 135.506, Filed without notice ARC 0916 ..•. 3/5/80 

In answer to Schroeder, Choquette said Represebtative ~ 
Kenneth Miller had not contacted them. in 
the last two months. Royce commented he had given· 
Miller a copy of the proposed rules. Choquette ex
plained major changes which had been made since the 
Notice. In making changes, they had worked closely 
with the mobile housing institute and one of the 
major items was the co-ordination between DEQ and 
Health on water supplies. 

Choquette, in response to Schroeder, said the distance 
between accessory sheds in mobile home parks had been 
an important issue, and a change allowed more flexi
bility to the owner. 

In re 71.12(1), Schroeder did not recall the statute 
provided this structure to be at least ten feet from 
any doorway. Schroeder pointed out potential prob
lems and preferred a lesser distance. He suggested 
possible elimination of specific footage and retiting 
the rule to prohibit 11blocking of any doors". 
Choquette agreed to check with the fire marshal who 
had input in the rule as they wanted to ensure rio ~ 
doorway would be blocked. 

t .. 

I.: 
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·...,.1;-:-... y~.\· ' 

HEALTH. 

Cont'd 

SOCIAL SERVICES 

4-8-80 
Choquette advised the Committee that park owners have 
received at least 3 or 4 mailings regarding the issue. 
Leggett said the ten feet had been picked up out of 
conversation with the fire marhsal's office. 

At Schroeder's request, Royce agreed to work with the 
Department to draft an amendment to the rule, which 
was to become .effective June 1, 1980. Barry suggested 
the amendment could be filed without notice, to become 
effective June 1, also. 

Oakley could forsee a serious problem of enforcement 
because of the nature of the criminal penalty, which 
should be addressed by the legislature. He cont~nued 
that local boards of health are charged with the en
forcement, and a civil penalty would be more realistic. 
He recommended a policy letter from the ARRC to be 
more lenient until the law could be changed. Schroeder 
asked Royce to pursue the issue and prepare a draft 
by Wednesday. 

Judith Welp, Policy, Research and Analysis, John 
Walton, Adult Corrections, Cris Perkins, Children's 
Services, Broxanne Keigley, Adult Corrections, 
Harold Poore, Children's Services and Kathy Grovenburg, 
Planning were present for review of Social Services 
rules. 
Penitentiary, visits, mail, 17.2(5), 17.4 ARC 0938 .. ,N .............................................. 3/lH/~11 
Men's reformatory, visil~. mail. 18.2, 18.4 AUC 09:19 . II .... , ...................................... 3/19/HO 
Women's reformatory. visit.o.;, mail, H>.2(H), Hl..t ARC m)40 ./':/ ....................................... :l/1!1/l"O 
Security medical facility, visits, mail. 20.2(:n. 20A AUC 0!)41 N .. ................................... :VlU/HO 
Riverview release center, vistis, mail, 21.2(8). 21.5 ARC 0942 .1'1. .................................. :l/lH/HO 
Mt. Pleasant facility, visits. mail, 22.2(1). 22.4 ARC 0943 .• . 1.'/ •....•••••••.••••.•.••••••••••••••••.• :.J/19/HO 
Community-based corrections, 25.1(2. 6, 8, 13), 25.2(7), 25.:1(1-3), 25.4(2, 9, 1:1, 15), 25.5(2), 25.6{2) .·l/2/HO 
~'ood stamp prugram. (ifi.X AltC m)24 .N .... ....................................................... :vr,;xo 
Countable.! income, pt•rl'\uns in rm·di,·al instiluliuns, 7f>.!), A It<! O.t·il tt•rminaLcd A ftC OH l:J N ........ . ::/ii/~0 
lntcrmcdiule care faciliti<~s. paynwnt procedures, Xl.IO(f>) A ftC OHfiX. N ...•..•.•.......•.........••. ·1/:!/XO 
County and multicounty juvl•nilc dcll'nliun ancl shelter care horm•s, 105.1(6), 105.:W, 105.21 ARC 096~.4/:!/~11 
r·~ligibility fur S(.•rvicl'S, tan.:ua)"r" ARC mu;a ..... N ............................................... ·1/:!/SII 
Child day (':ll'l', t:i:!.l(7, H), l:t! .. l(:U. t:t.!.fi In t:r:!.S A ltC em 15 . N ................................... . :Vfi/XII 
Children in need nf assil'\tant·c•, l•ll.fi{·t) ARC O!M-1 .~ ..........•.....•..•..••..••••....••.•••..••. • :VW/XII 
llurrwsLit• llhiiSl!, Wtl.l(f,), lfiO.lU ARC ()!t·15 ... 1.'/. ................................................... :1/I!JIXII 

Intermediate car~ facilities, 81.13(3y•j" .ARC 0914 •• F.. .... ~~.~ ...... -.....• ···.·············•······ .3/5/SU 

Of main concern to Committee members was "strip search" 
of visitors at correctional institutions. According 
to Keigley, 3 or 4 strip searches, documented, occur 
weekly. In re 17.4(6), Schroeder questioned the 
advisability of requiring inmates to bear the expense 
of returning unauthorized materials. He suggested 
holding these items for 30 days and then, destroying 
them. Keigley thought, in practice, the inmates would 
have the option of asking for disposal. There was 
general discussion of the rule pertain~ng to items which 
may be received by inmates, in particular, disposable 
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SOCIAL SERVICES 
Continued 

Ch 25 amendments 

25.4(15) 

81.10(5) 

ch 105 

69.8 

75.5 

4-a-ao I 
razors. Committee members could see a potentia] for 
graft in 17.4(6)~ requiring money drafts or morley 
orders to be made payable to the warden. Discu~sion 
of the fact that some allowable items at Fort Madison 
or Anamosa were excluded in the rules for Rockwell ~...,.,/ 
City. Welp agreed to investigate the method by which 
inmates receive money. I 
Keigley agreed to check other rules on the subject. 
Schroeder thought it should be acceptable for inmates 
to receive cash and preferred it be stated that, al
though cash is not recommended, variance may be allowed 
on a case-by-case basis. Clark thought a receipt would 
be appropriate. Keigley commented weapons or drugs 
would be considered contraband and would be confiscated. 

Clark pointed to existing language in 17.2(5) providing. 
for criminal charges for smuggling contraband items 
and noted 19.2(8) should contain similar language. 
Welp thought it was included elsewhere in the chapter 
but agreed to check. 

Welp said amendments to chapter 25 were intended·to update 
Code references, place two more restrictions on ~he 
funding, clarify grievance procedure and provide 
recommendations on community resources when requ,·sted 
by the court. V 

Clark and Tieden raised question in 25.4(15)--fiscal 
procedures. Walton advised that funds are appropriated, 
but most are derived from client fees, not from invest
merit funds. Walton added funds are obtained on a 1 

quarterly basis. 

In answer .to Tieden, Welp agreed the rule had been 
somewhat controversial and said they were paying 
80% reimbursement for those empty beds. 

According to Welp, chapter 105 would add another level 
of care--family shelter homes--with same standards as 
those for foster family homes, except less stringent 
as to recordkeeping and extensive medical examso 

Welp stated federal regulation requires yearly updating 
of the standard allowance for utilities. Schroed~r 
requested percentage increases and he was also interested 
in knowing of any problems with the program. 

Welp reported that proposed 75.5, dealing with countableV 
income of persons in medical institutions, was beibg 
terminated. The .rule was based on· the Herwig easel. 
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SOCIAL SERVICES 
Cont'd 

130.3(3) 

ch 132 

ch 160 

16 9 .1 0 ( 1) s. 

Recess 

Reconvened 

CREDIT UNION 
DEPARTMENT 

4-8-80 
The higher court upheld d~eming of income but also held 
that social security, .railroad retirement and civil 
service benefits could be counted as income. The 
department intends to file an emergency rule to re
flect this. 

•. 

Subrule 130.3(3) was acceptable. 

Discussion of amendments on child care services. It 
was noted clarifying legislation was pending. Some 
members were still opposed to exclusion of graduate 
students from assistance and the eligibility require
ment that parents be employed 30 or more hours per 
week. Welp said that 30 hours would be basically 
acceptable as full-time employment. Oakley reiterated 
his c0ntinued opposition to the disqualification of 
graduate students. 

Clark asked for clarification of 141.5(4). Welp had 
basically repeated the statute but agreed to rewrite 
the language. 

Rules 160.1(5) and 160.10 state the purpose of the 
domestic abuse registry and set out reporting and access 
procedures and provide for expungement of information 
by court order. 

Clark reconunended "visible evidence of abuseu in lieu 
of "evidence of visible abuse .. in 169.10(l)a. 

Schroeder recessed the Committee at 9:15 a.m. 

Reconvened at 9:30 a.m. 

Present for discussion of chapter 5 were Betty Minor, 
Director, Credit Union Department; David Butler, Iowa 
Bankers Association; and Gary Plank, John Sullivan, 
Iowa Credit Union League •. 

Small employee groups, ch 5 ARC 0921. .F. .................................... 3/5/MO 

Butler spoke in opposition to the rule. He declared, 
"If you look at the structure of our Code for employ
ment-based credit unions, the basic general rule is 
'credit union•, face-to-face, interaction, controlling 
your own financial destiny with people like yourselves .... 
He continued the rules wruld 11 automatically send 55% 
of Iowa's employees to another kind of financial insti
tution--a sort of co-operative bank, where there is no 
face-to-face interaction... Only 33% would come under 
the statutory norm. Iowa Bankers contend the rules 

exceed the department's au~hority and Butler urged the 
ARRC to place an objection on the r~les. 
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CREDIT UNION 
Continued 

ch 5 

4-8-80 
Clark disagreed with Butler's interpretation and took 
the position the Department was within the framework 
of the law. 

Gary Plank, Credit Union League, pointed out that 
those "norms" were adopted some 15 years ago, as a group 
too small to support a credit union. General dis
cussion as to possibly deferring final action until 
all of the Committee was present. Royce reminded the 
Committee that the rules would become effective Wed
nesday, April 9~ 1980. Oakley stated he had no problems 
with the rules. 

Holden expressed concern that "two" employees could be · · 
considered as a group. There was discussion of possible 
70-day delay on the rules. Oakley commented, as a 
matter of policy, the executive branch had made a 
concerted effort to consider all of the questions 
which had been raised during the several months the 
rules have been pending. 

Betty Minor, Administrator, spoke in defense of the 
rule. She pointed out that the "numbers game had been 
played for ten months." Of the applications on file 
in the office, Minor said that most applications fall 
within the category of 5.1{1) and average 80 to 90 
employees. She mainuained the 55% figure referreb to 
by Butler was unrealistic, and reminded the Committee 
that Credit Union members of Iowa had waited 5 ye~rs 
to have a workable set of small employee group rules. 
Schroeder ca lied for Committee recommendation. None 
was offered. 

PHARMACY EXAMINERS Present for discussion were Susan Lutz, Chairman, 
Board of Pharmacy, Norman Johnson, Executive Secretary, 
Board of Pharmacy; R. B. Throckmorton, representing 
four clinics; and James B. West, representing the 
Iowa Medical Societyo 
PHARMACY EXAMINERS[620] 

Unethical conduct or practice, 6.5 ARC 0927 .. . F. ...... ·: ............... 3/19/80 

Lutz gave a brief overview of the filed rules on 
unethical conduct. She commented that the rules 
had been reviewed by the attorney general's office 
and mentioned a memorandum from· Nancy Powers of that 

I 
office. [Full text of the memo as well as a.statement 
prepared by the Medical Society on file with the 
Minutes of this meeting.] Lutz said the rules had 
been through the public hearing process and she recom
mended approval. She emphasized the Board was notl 
attempting to regulate the practice of medicine. , 

- 1182 -



4-8-80 
BOARD OF In answer t~ Schroeder, Lutz stated a private hospital 
PHARMACY EXAMINERS that had doctors on the board would not be permitted 

Cont'd to operate a pharmacy within its confines. 

Defer 
6.5 

Recess 

Oakley, in discussing the perspective of the rule, 
· ··:: saw it as an example- of two licensed professions ex-

-ploring their areas of regulation which was a difficult 
issue. He discussed briefly the legal briefs on the 
matter. He thought a "policy question was if it is 
recognized and assumed there are opportunities for 
self-dealing and inappropriate conduct, so far as 
medical doctors or prescribers of the drugs are con
cerned, to benefit financially from that in a sense 
they would have leverage on the pharmacist." Oakley 
continued whether or not that should be regulated 
through ethical consideration by the Board of Pharmacy, 
case by case basis requires co-operation between the 
Board of Medical Examiners and Pharmacy Examiners, and 
the availability of records. He was convinced there 
was a potential problem. 

Chairman Schroeder asked for a show of hands from 
people who wished to comment and seven responded. However 
Holden pointed out it was time for the general assembly 
to convene. He wondered about the impetus for 6.5(3). 
Schroeder suggested each interested person take a 
minute for presentation.· 

Lutz informed the Committee that 7 clinics exist 
which would be affected, and in terms of ownership, 
the Pharmacy Board wanted them separate. 

Lutz opined the Board was concerned about the public 
and there should be no hint of coercion. 

Oakley stressed the rule deals with the question of 
undue influence and 6.5(3)d does not preclude owner
ship or having an interest in a pharmacy--he recommended 
approval of the rules. He commented, however, the 
governor would need to review them. 

Schroeder thought the language to·be "all inclusive". 

West stated there was simply no way the arguments on 
the rule could be presented in one minute and asked 
if discussion of the rule could be deferred. Schroeder 
asked for the wishes of the Committee and members in
dicated they would prefer time to read information 
available. Throckmorton.concurred.with West's request. 

Schroeder asked and received unanimous consent to defer 
the matter until Wednesday, April 16 at 7:30 a.m. 
The Committee was recessed until Wednesday, April 9, 
1980, Legislative Dining Room. 
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Reconvened 

CIVIL RIGHTS 

The Administrative Rules Review Cornmi:~=~8~eco~ened 
Wednesday morning; April 9, 1980, in the Legis! tive 
Dining Room, Statehouse, Des Moines, Iowa. Me ers 
present were: Representative Laverne W. Schroe~er, 

Chairman, Senator Berl Priebe, Vice Chairman, and ~ 
Senators Edgar H. Holden and Dale E. Tieden; Repre
sentative Betty J. Clark and John E. Patchett. 
Also present: Joseph Royce, Staff, and Brice Oakley, 
Administrative Rules Co-ordinator. \ 

Present for discussion of Civil Rights Commissiqn rules· 
were Artis Reis, Director, Rachael Evans, Chair~erson, 
Evelyn Villines, Vice Chairperson, Ed Detlie, H~aring 
Officer; Tait Cunnnins and Annette Piper, Commission 
members; Louis Martin, Marvin Turman and several other 
staff members. Also present were David Henry, Vice 
President, Iowa State University; Roger Maxwell, Board 
of Regents; Wendell Halvorson, Iowa Association of 
Independent Colleges and Universities; Ione Dilley, 
Iowa Association of Christian Schools; Don Hauser, 
Vice President, ~athleen Reimer, legal counsel, and 
Dennis Drake, Iowa Manufacturers Association. 

The following rules were reviewed: 
CIVIL RIGHTS C0~1MISSION[~40] r:: 

0 Pulllic accommodation. discriminaliun. 6.~((i)"a"(~). 6.2(6)"b', 7.2 'AltC 0932 .1.-. :VU)/~0 Discrimination in schools, ch 8 AUC 09!J3. F. ................................ 3/19/ 
.. 

Reis introduced Commission members and advised the \ J 
I ' ..,., 

Committee that the concept of .. reasonable accommodation- 11 

for han~icapped persons is not new--employers, since 
1975, have been required by rule to make reasonable 
accommodation, unless they can demonstrate the accom
modation would.create undue hards~ip on the oper~tion 
of their program. 1 

She gave a brief outline of the rules and reasons for 
their promulgation--to clarify how and when employers 
are to make reasonable accommodations for employees 
and applicants. The Commission was aware that employ
ment of the handicapped continued to be a problem. 
Reis distributed a paper outlining sequence of events 
and what the Conunission had done in the past with regard 
to rulemaking. She pointed out that recommended changes 
pertain to two areas--more specific factors such as 
overall size of the employer's program, type of op
eration, cost, etc. Amendments published in April 1979 
had been objected to by t.he ARRC in July 1979. The 
rules were republished in the same form as those ob
jected to last July; public hearings were held, ad
ditional comments were received; after consideration 
of the comments, the Commission adopted amendment~ 
relating to reasonable accommodation at their Feb~uary 
1980 meeting. [See Minutes, July and September, 19

1

79, 
for detailed statements] • 
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CIVIL RIGHTS 
COMMISSION 

4-9-80 
Reis continued that critcism centers around two 
areas: 1. cost to the employers; 2. Whether an 
employer's economic condition should be considered. 
Provisions in the rules include job restructuring, 
part-time or modified work schedules, acquisition or 
modification of equipment or devices--to be determined 
by the employer. The Iowa Civil Rights Commission does 
not intend that the rules require complete restructur
ing of·a business or a government operation~ or that 
two.persons be hired to do one job. Reis cited 
601A.6 a~d 60LA.l8, The Code, as authority to promul
gate the rules. She noted that 601A.l8 mandates 
broad construction. In their opinion, the statute 
need not include reasonable accommodation to grant 
them authority to promulgate these rules--implied 
authority was sufficient according to the rules 
which implement federal §504 to minimize confusion. 

In answer to Royce, Reis indicated the Commission 
had not had a case in which they determined whether 
the de minimus standard would be applied; cases which 
discuss religion seem to apply that standard. The 
Commission would look at the facts of a particular 
situation. Reis stressed that the ICRC was not 
listing specific instances for employers--the employer 
determines the feasibility. Turman commented that 
many times, innovative thought and well-placed 
fabrication or adaptations succeed. 

Schroeder envisioned each case needi~g to go before 
the Commission for a "judgment call 11

• Villines noted 
that would be so if someone were to file a complaint. 
·She reminded the Committee it was a congressional 
mandate. 

Discussion centered upon placement of the handicapped 
and possible backlog of people the Commission had been 
unable to place. Since "reasonable accornmodation"'had 
been required since 1975, it was Reis' opinion the 
rule modification should not create increased costs. 

In response to Holden, Detlie explained a few employers 
had co-operated with the Commission as they had seen 
the profitability. Whenever the Commission had tried 
to "break open new turf", it had been difficult! 
Detlie said there are probably between 300 or 400 
persons prepared for placement. In answer to Holden 
and Tieden, Detlie said figures were not available 
as to numbers of persons not placed because of lack 
of employer co-operation. 

Reis pointed out federal regulations cover employers 
receiving federal funds or federal contractors only. 
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CIVIL RIGHTS 
Cont'd 

7:50 a.m. 

4-9-80 
The Commission's rules are all encompassing. 

·Hauser, IMA, introduced Reimer and Drake. Hauser ~ 
stated IMA had presented a number of timely comments 
to the Commission and the Committee. Reimer reiterated 
the position of the Iowa Manufacturer's Association. As 
in the past, they asked the Committee to review the 
rules to determine whether they were within the statutory 
authority of the Commission. She presented Committee 
~embers with a copy of comments by IMA'and reminded 
them that the Iowa Supreme Court had acknowledged that 
rules of a~ agency have the force and effect of law. 
With respect to job description, she raised the point 
that a collective bargaining agreement would be dif
ficult to renegotiate. She continued IMA had asked 
the Commission for the basis for statutory authority 
for the rule and had no response. They interpreted 
the Code sections dealing with employment of the 
handicapped to require the employer to treat the handi
capped as any other employee rather than show special 
preference. Reimer reiterated their opinion that the 
rule exceeds the statutory authority. 

Royce posed this question: "The Civil Rights Com-
mission does establish a protective class for disabled ~ 
persons, but within that definition of disability it 
said 'a condition of a person which constitutes a sub
stantial handicap, but is unrelated to such person's 
ability to engage in a particular occupation'. I~ the 
handicap is supposed to be unrelated to·their abil~ty to 
participate, how then do you justify a reasonable ·1 

accommodation?" I 

Detlie advised the Committee that the Commission, at 
their next meeting, would hear a case which might clarify 
that question. He has proposed to the Commission the 
fact that the employer (in the case) was not guilty of 
discrimination based on the individual's disability-~ 
he held that was basically part of the defense if someone 
could establish the employer was able to employ those 
disabled if they were able to perform their job regard
less of the workplace. He agreed the rule was unclear 
but was gleaned from the federal version. 

Martin thought that definition applied td• ·the occuBation 
as opposed to .the task at a particu+ar job site. There 
was general discussion. ~ 

Patchett arrived. 

- 1186 -



CIVIL RIGHTS 
Cont'd 

4-9-80 
Detlie called attention to a Supreme Court case 
wherein the court ruled a collective bargaining 
agreement would not take precedence over the civil 
rights of the citizens of Iowa--that was also true 
in public employment. He added that section 20.28, 
The Code, states if a law is inconsistent with a 
collective bargaining agreement, the law would super
sede the bargaining agreement. He hoped that section 
of the Code would stand in matters pertaining to 
civil rights and collective bargaining. 

Reimer opined that Detlie was making reference to the 
pregnancy area, which was specifically litigated. Job 
descriptions, in a collective bargaining agreement, 
are not illegal on their face. Discussion of the 
history and possible conflict of the two identical 
amendments to 6.2(6) and the effect of the objection 
placed by the Committee on the first filing, [Pub
lished IAB 7/25/79] and whether or not it would carry 
over to the second filing without further action. 

Oakley asked if IMA continued to hold their position 
that the Commission must express authority to adopt 
rules concerning "reasonable accommodation... Reimer 
cited a Supreme Court decision holding it is necessary 
to look at statutory authority to determine if a rule 
is within its purview. 

Holden requested clarification from Royce on the point 
which had been made that there could be a conflict, 
assuming ARRC took no action on the rules before them 
·today. 

Royce responded that, in his estimation, if the 
Committee is so inclined to object to a pa.rt.:Lcular set 
of rules, but does not, the old objection on the 
other set of rules, even though language is identical, 
will still lapse. He maintained that an·objection at
tached to a specific rule promulgated at a specific 
point in time, is one of the reasons each page of the 
Iowa Administrative Bulletin and IAC is dated. Since 
the rule before the Committee today was promulgated at 
a different time and an objection is not also moved 
against it, the old objection will simply lapse, by 
virtue of the process alone. Priebe questioned Royce's 
explanation because the rules were almost identical. 
Royce continued an objection is the Committee's opinion 
as to the legality or propriety of the rule. There is 
nothing to say that time alone could not change position 
of the Committee. General discussion of the proper 
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procedure to follow, with Priebe contending the old 
objection would stand. Clark noted that amendments 
still did not address some of the other Committee 
concerns. She pointed to language in 7.2(3) as being 
too broad; also, 6.2(6)b(l), referring to size of 
budget to determine whether or not compliance would 
be a hardship on the employer. According to Clark, 
it should be profit margin, not the size of.the 
budget. Tieden concurred the budget should not be a 
consideration. Cla~k voiced opposition to 7.2(5) as 
well. However, she wanted to make it clear that the 
Committee was not opposed to helping the handicapped. 

Oakley stated that the governor, in the summer of 1979,·. 
asked the CRC to rescind chapters 6, 7 and a, for a 
variety of reasons, in order to renotice the subject· 

· matter. The Commission complied with the request with 
regard to chapters 7 and 8. The Commission, however, 
chose not to change objectionable portion of chapter 6. 

Oakley discussed the legal question surrounding the 
civil rights rulemaking process; 11 Can the governor' 
veto, is there anything to veto, can the Committee 
object to--is there anything to object to, how 
does it affect the filing of summer, 1979? 11 

Oakley continued he entertained the notion of recommend-
ing that the governor rescind the latest filing, not ~ 
to affect the substance of the rule, but to eliminate 
the cloud that hangs over it. The perception in doing 
that may very well be reported by the media that the 
governor opposed the rule--the substance of it--which 
would not necessarily be the case. 

Reis stated the position of the CRC to be that the 
rules are currently in effect, but under objection by 
the ARRC. The existing rules were not rescinded, but 
were renoticed in identical form so the Commission could 
take additional arguments and again consider the concept. 
The Commission was hopeful the Committee would not ob- ~ 
ject to the current rules and that the 11 Cloud 11 might 
be lifted. They saw no need for two sets of rules in 
effect on similar topics--one or the other could be 
rescinded. However, Reis said it was her position 
that the Coromission could have two effective filings 
on the same subject. Schroeder said that would put 
the Committee in an .. awkward position ... 

. .I 
Clark thought some action should be taken and she .. 
moved an objection to amendments in chapter 6. There \.J 
was general agreement that the existing obje~tion could 
be repeated with some modification. Motion carri d 
unanimously. 
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(The following language was prepared by Royce and was 
published in IAC 4/30/80] • 

., ... 
... f 

The .Committee objects to ARC 0932, items 1 and 2, appearing 
in II IAB 19 (3-19-80), subparagraph 6.2(6)~(2) and subpara
graph 6.2(6)~(1), relating to reasonable acc~~adation, on 
the grounds the provisions are beyond the authority of the 
Commission. 

Subrule 6.2(6) requires that employers make "reasonable 
accommodation to the physical or mental handicaps of an 
applicant, unless it can be shown to be an "undue hard
ship". The above cited paragraph provides that reasonable 
accommodation may include: 

Job restructuring, part-time or modified work schedules, 
acquisition or modification of equipment or devices, 
the provision of readers or interpreters, and other 
similar actions. 

It is the opinion of the Committee this definition of reasonable 
accommodation far exceeds that which may be·fairly imputed from 
section 601A.6(1)~ which in part declares it to be unfair dis
crimination to: 

" ••• refuse to hire ••• any applicant for employment ••• 
because of •••• disability of such applicant or employee, 
unless based upon the nature of the occupation. If a 
disabled person is qualified to perform a particular 

"occupation by reason of training or experience, the 
nature of that occupation shall not be the basis of 
exception to the unfair or discriminating practices 
prohibited by this subsection. 11 

For the purposes of the above. paragraph, section 601A.2(11) 
defines disability as: 

" ••• the physical or mental condition of a person which 
constitutes a substantial handicap, but is unrelated to 
such person's ability to engage in a particular occupation." 

In reading these two sections together and giving effect to each, 
it appears that the Civil Rights Act prohibits employment dis
criminiation on the grounds of disability only if either of the 
following criteria is met; 1) the handicap is not related to that 
particular occupation, or 2) the applicant is qualified by train
ing or experience to perform that occupation, even if the handicap 
does relate to the occupation. 

The General Assewbly clearly has the authority to ban any or all 
discrimination against disabled persons, or to require employers 
to make the type of "reasonable accommodation .. mandated by sub
paragraph 6. 2 (6) 2. (2) • However·' the statute does neither. Instead, 
the criteria listed in the above paragraph are established to 
prohibit discrimination only against a "qualified .. disabled ap
plicant. The statute is designed to benefit the handicapped 
individual who has managed to overcome his or her disability. 
To mandate this type of reasonable accommodation would, in the 
case of more affluent-employers, require that the handicap be 
ignored, and require these employers to overcome the handicap 
for the applicant. If employers are to make this type of rea
sonable accommodation, the General Assembly should so provide by 
law, or specifically authorize the Civil Rights Commission to 
make rules on the subject. To proceed otherwise implies that an 
administrative agency may interpret a broadly worded statute to 
mean whatever the agency chooses, and reduces the statute itself 
to a mere tool for the transferring of lawmaking power to ad
ministrative agencies. 
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The Committee also objects to suparagraph 6.2(6)~(1) on the 
grounds it is unreasonable. The subparagraph provides that 
the nature of the business and its budget will be factors used 
to determine· if rea~onable accommodation must b~ imposed. If 
reasonable accommodation is to be required at all, it should be 
a burden placed en all Iowa businesses. Under this subrule its 
application will vary depending on the type of business fr~ which 
the disabled applicant seeks employment. If reasonable accommo
dation is to be mandated at all, the burden should be equally 
imposed upon all employers, without singling out any specific 
groups to be exempt from the burden imposed. 

Priebe thought it important for the Committee to 
offer suggestions for overcoming the objection. 
Schroeder noted the previous minutes of the Committee 
would reflect this. 

Discussion moved to chapter 7. Changes from Notice 
included elimination of definition of "public accom
modation". Patchett asked if chapter 7 rules were 
consistent with federal requirements. Reis responded 
reasonable accommodation rules were consistent with 
§504. 

i 

Maxwell reported that Regents objections remain the 
same as indicated at previous meetings. A controversial 
area has been whether the public accommodation law would 
apply to colleges and universities. Legislation has 
been recommended to specifically classify them as 
''public accommodations 11

• \,.,/ 

In answer to Patchett, Henry said they do not maintain 
any view that private colleges and universities should 
be treated differently from the state universities. 

I 

Henry contended the Commission had not taken the defi-
nition .of "public accommodation" from the federal law-
but the definition for "school ... He emphasized-the 
university does not offer its services to the general 
public. 

-
In the discussion, Reis advised Henry that civil rights 
~ules address discrimination on mental disability rather 
than on mentally retarded. 

Maxwell discussed the frustration of several complaints 
being filed against an institution on the same issue. 

Dilley, Iowa Association of Christian Schools, speaking 
for that association and the nonpublic schools, e~pressed · 
their opposition to chapter 8 as constituting burdens 

I 
wh~ch were "intolerable". She urged Committee obj

1

ection 
on the basis the rules were legislating--the definition ~ 

I 

of "eduction institution .. in 601A.9 did not inc1u5e 
private religious schools, she argued. Discussion: of 
lack of definition for mental disability and legis\lative 
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intent with respect to §601A.9. 

Halvorson, Iowa Association of Independent Colleges·and 
Universities, indicated they had voted to join Drake 
University in expressing their opinion about the rule 
in urging an appraisal and appropriate limitation of 
powers. 

Patchett, who had chaired the interim committee that 
developed amendments to 601A.9, was of the opinion 
legislative intent was to emphasize prohibition of 
sex discrimination in sc.hools [mini Title IX], 
largely directed at K thru 12. He thought that was 
apart from the issue whether or not Regents and private 
institutions were included in the definition of "public 
accommodation... Patchett was unconviced that any school, 
for other than religious reasons, would be exempt from 
the definition and he was more concerned about incon
sistencies between the state and federal. He pre
ferred that those areas be cleared up during the 70-day 
delay. 

In response to Tieden as to why Regents institutions 
were not included in §601A.9, Patchett said the 
institt:t.ions convinced legislators that it was not 
necessary because they were already adequately covered. 

Holden suggested the record show the Iowa Catholic 
Conference had communicated with the Committee to voice 
opposition to the rule, but were unable to be present 
today. 

Patchett reiterated inconsistencies were of major con
cern and he moved that ICRC, Regents and federal of
ficials address this issue. Motion carried viva voce. 

Clark reasoned if the definition of 11 school" in 8.3(4) 
includes public and private institutions, then there 
are problems. She thought a definition of "mental 
disability .. was necessary. She moved a 70-.day delay 
~~-_.chapter 8. ·Discussion followed. "'-

Oakley commented discrimination in education was the 
most invidious kind. He opposed an interpretation that 
higher instituions were in someway immune. In his 
opinion, the obligation rested squarely on the legis
lature to take up that issue. He discussed the effect 
of a 70-day delay and pointed out the governor· would 

.have to exercise his prerogative re the rules by 
April 23,without Committee direction. He could see 
no~ ·advantage ·j:o:.delay ~~, ··;·; ... - · '., ~-·~ ~-~:, · 

. . '· 
"'~ ·.. . ~ 
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In answer to Royce, Reis said the rules provide 
specificity as to what the Iowa Public Accommod tion 
law means to schools. She added the ICRC can enforce 
Iowa law only. Reis contended Iowa law afforded some 
protection not covered under the federal laws and 
Schroeder requested Reis to prepare a list of those 
items for the Committee. She was amenable. 

Discussion returned to the Clark motion and shel asked 
unanimous consent to withdraw her motion to delay ch 8 
and moved to place an objection to that chapter~ 

I . 
Priebe indicated a preference to defer voting on the 
Clark motion to object until Wednesday, April 1~. 

Patchett reiterated preference for the 70-day delay 
for study. At the end of 70 days, the Committee could 
place an objection or the 45-day delay into the next 
General Assembly and perhaps force legislative action. 

Oakley referred to the "substantial study" and 
detailed report for which the Committee contracted. 
[Denise-Lange] to prepare. He could not conceive, 
with study results and Royce analysis, what more could 

u 

be done, unless the Commission wanted to reconsider U 
their posltion. Oakley thought the Committee had some 
responsibility after the amount of time the matter had 
been considered. Holden thought a delay would be more 
effective than would an objection. 

I 

• • I 

D~scuss~on as to whether or not to place a 70-day or 
45-day delay and Priebe moved, as a substitute to the 
Clark motion to object, to defer Committee action until 
April 16. Motion.carried. 

Schroeder recessed the Committee until Thursday, 
April 10, 1980, 7:00 a.mo 

.' .. ; ;. -:: ':. : :· .·. ~" 
-~;:>:·, ( .':·, ·•· .,, r·~;.; 

' ... ( ~···.~ .·· •·:., "._ 

, 
~:.-:· ~!". : • .t1 't_t: ~ 1' r· ·~,- -:;: ;:·t ~ ? -~ r:·.;~· .. i:, 
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Reconvened 

CONSERVATION 
COMMISSION 

Thursday 
4-10-80 

The recessed meeting of the Administrative Rules 
Review Committee reconvened Thursday morning, 7:00 a.m., 
April 10, 1980, in the Legislative Dining Room. 
All members were present. Patchett arrived 7:50 a.m. 
Also present: Royce, staff. 

Al Farris was present for review of filed ch lOS, 
ARC0964, 4/2/80 IAB. Farris said 105.3(3) of the 
migratory game bird regulation was controversial in that 
restriction to steel shot use was mandated in certain 
parts of Iowa. Farris re.stated his original comments 
against the advisability of using lead shot and the pre
ference for steel shot. He exhibited photographs of 
masses of dead mallards. Death was attributed to lead 
poisoning. He urged acceptance of the rule by the 
Administrative Rules Review Committee. 

Also present for review discussion was Les Licklider, 
Executive Secretary, Isaac Walton League. 

Schroeder commented the Committee was sympathetic with 
the position of the Commission but thought it advisable 
to delay the rules to await legislative action on the 
numerous amendments relating to steel shot being con
sidered in the General Assembly. It was noted that 
the legislature may request a two-year moratorium. 

Royce discussed a map showing the areas dealing with 
steel shot use or prohibition. Farris said the federal 
government would probably require steel shot along the 
flyway on the Mississippi River. 

Tieden reiterated his concern for availability of steel 
shot for Iowa•s hunters. He had checked with Winchester 
and Remington and was advised steel shot was not on 
their order list. 

Farris said those two companies had not indicated they 
would make steel shot. However, Federal Cartridge Corp. 
began making it in November. Tieden wanted assurance 
that if the rule were implemented, people in his area 
would have the steel shot available. 

Clark thought if the laws were changed to require it, 
supply would meet the demand for steel shot. She had 
heard from gun clubs, conservation-concerned clubs, etc. 
who support the steel shot rule. She pointed out the 
omission of 11 Iowa 11 before 11Water 11 in line 1 of 105.3(3) . 

. Also, 105.3(7) needed clarification. Farris agreed to 
check the subrules. General discussion of severity of 
lead poisoning in birds, with Farris stating there is 
a possibility that lead could affect the reproductive 
system of birds that ingest it. 
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BOARD OF REGENTS 

WATCHMAKING 
EXAMINERS 

4-lo-aot· Tieden was interested in knowing whether pestic des 
in the water could also be a contributing facto-. 
In answer to Priebe, Farris opined the issue of lead 
shot was.not limited to due~ population. Farr~s remind~·~ 
the Comm1ttee that progress1vely, use of lead 1n gas · 
and the environment is being outlawed because it pollutes. 
To him, lead in waterfowl was the same sort of issue. 

Farris disagreed with Priebe's comment that more 
crippling of birds results with steel shot. Farris 
declared, "As conservationists, we have an obligation 
·to ban use of a known pollutant in the environme~t. 11 

Licklider spoke in support of steel shot use as good 
conservation practice. 

Responding to Clark with regard to ramifications ofbirds 
or animals eating ducks with lead poisoning, Farris 
said there were known cases of bald eagles eating 
waterfoWl with lead poisoning. 

Schroeder asked and received unanimous consent to defer 
ch 105 until Wednesday, Apri~ 16, 1980, 7:00 a.m. 

Present for discussion of the following were: 
Elizabeth Stanley, representing the Board; Robert 
Ferguson, Building and Campus Services, Dick Seagrave~ ~ 
Chairman, University Traffic Committee, and John Herrod, 
Physical Plant and Campus Services, all from Iowa State 
University. 
REGENTS, BOARD OF[720] ! tV. 

Iowa state uni\•t•rsity, ·1.:~0(9). 4.34(5), 4.36(3), 4.:lR(8). 4.4_1(~). ·1..12(2), 4.45(1, 2) ARC 093~ ~ ... ·• 3/19/~ 

Seagrave discussed housekeeping amendments to correct 
minor inconsistencies pertaining to registering and 
identifying all types of vehicles on campus. 

In answer to Schroeder, Seagrave said no changes were 
made on fees and fines. Seagrave commented the whole 
enforcement system relies heavily on registration, 
which is convenient and easy·. Failure to display pennit 
generates a cost. Tieden asked if the student unrest 
had been resolved with input--Seagrave replied in the 
affirmativeo 

No recommendations were offered. 
\ .··'-

James R. Van Denover, Chairman of ·the Board, Dee D
1

eKock, 
Executive Sec'retary, and Irv Palm, 'Watchmaker, were 
present for review of the following: ··~ 
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In re 1.2(4), Royce called attention to the fact that
the Committee, usually, preferred the majority of the

Cont'd entire board be present in order to take action.
1.2(4) Van Denover was amenable.

WATCHMAKING

EXAMINERS

Clark suggested that use of "said" or "such" be avoided.

1,6 In 1.6, Clark questioned use of "except as otherwise
provided by statute" and preferred "as provided below"
and called attention to typographical errors.
In 3.4(5), Holden suggested substituting "it" for "the
same as hereinafter provided".

Clark recommended the following changes: 3.5(1), strik
"therefor" and in 3.5(3), "provided for herein"; 4.1(1),
strike "of continuing education''^ 4.2(2), strike
"aforementioned"; 4.6, strike "for hearing" 7th line;
5.4(4) change "imply" to "employ"; 5.7(3) change "five-
sevenths vote" to "five votes"; 5.9, remove "afore
mentioned" .

Priebe preferred four votes—a simple majority.
Board members were amenable.

Holden assumed the chair.

2.1(1) Re 2.1(1), good moral character affidavit from two
reputable persons, Holden reminded Board members that
the affidavit required in 2.1(1), they may not be
watchmakers, and reference should be made to the fact
that the statute prohibits it.

3.1(1) Holden discussed definition of watchmaker in 3.1(1) and
asked if it implied their work would be limited to
mechanical watches. Palm advised Holden it was doubtful

a nonwatchmaker would have technology and equipment to
work on mechancial watches.

Priebe suggested striking "mechanical" from the rule.
Royce said the statute was very specific and the rule
followed statutory language. General agreement that
the statute might need changing. There was general
discussion as to whether watchmakers should be licensed.

Schroeder in the chair.

3.5(1)(3) Holden questioned whether the Board, in 3.5(1), 3.5(3),
could prevent an individual from becoming a licensed
apprentice. Holden thought the discretion should be
with the watchmaker apprenticing the individual, not
the Board.

V
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Holden could forsee a conflict between 4.2 and 4.3
re continuing education requirements. Palm was amenable
to revision^ explaining the rule was written bearing in
mind handicapped with hearing problems who would need
to read and study individually. Holden thought 8 hours
per year would be insufficient.

LANDSCAPE

ARCHITECTURAL

EXAMINERS BOARD

In answer to Holden's question as to how long it had
been since a license had been revoked. Palm recalled
one case in Mason City in 1947. Holden made the point
that most licensed professions do not make suspensions .
or revocations. Royce complimented the Board on recog
nizing that the continuing education law does permit home
study.

Clark expressed appreciation for the fact that the
board had drafting a more comprehensive set of rules
than existing ones.

John M. Roberts, Vice Chairman of the Board, and
Jack E. Leaman, Board member, were present for review
of filed 2.4(1), 2.10, ARC 0970, 4/2/80 lAB.

Holden challenged 2.4(1)—landscape architect-in-training—
as exceeding the statute. Leaman indicated they were
relying on an opinion from former attorney general
assistant Elizabeth Nolan. It was their intent to

establish a program similar to those of other designing
professions, e.g. engineering. Schroeder thought the
opinion addressed the fact the test could be taken in
stages. After checking the Code, Royce doubted that
engineers have that authority either.

Objection

2.4(1)

Holden moved to object to 2.4(1) as being beyond the
statute. Motion carried. Patchett not voting. The
substance of the objection prepared by Royce follows:

REVENUE

Ihe Ccmmittee objects to subrule 2.4(1) vMch provides for registration
as an architect in training, on the grounds it exceeds the statutory power
of the board. The subnale appears as part of APC 0970 in II lAB 20 (4-2-80).
Section USA. 9, the Code, provides only for a registration as a landscape
architect, v/hile the subrule estt\blishes a type of tenporary registration.
It is the cpinion of the conmittee an agency nay not create by rule that
vAiich is not authorized by statute.

Present for review of the following rules were Carl

Castelda, Director, Mel Hickman, Acting Director,;
Exise Tax Division, Mike Cox, Property Tax Administrator,
and Jenny Netcott, Confidential Secretary to the Diirector:

REVENUE DEPARTMENT[730]
Property tax credits and rent reimbursements to elderly and disabled, 73.2-73.5, 73.7-73.11, 73.13,
73.15, 73.17. 73.19. 73.20. 73.22 to 73.21. 73.20 to 73.28 ARC 0975 .. /= 4/2/80

Cigarette and tobacco taxes, chs 81 to 84 ARC 0976 .. .fr 4/2/80
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RI•;V~t;NUE DEPAitTMENT!7:10) . · 

Examination of rt•rorcls, r;.:~ ARC OH72 ... /.'( . ....•.••..•.••.•.. , •.••••••••••••••••••• 4/2/80 
Coins and other currt>m.·y exchanged, 15.1H AHC 0!)52 . . ». ..... : ... , ................ 3/19/80 
Hotel :mel rnntt•l tax. 10·1.7 A UC OH7:J .. .. /.Y ... .................. · .. , .................. .4/2/~m. 
Asst•ssurs, cunlitming t•clm·atiun, 12·l.H AHC O!J7·i .. N. .............. ,, ................. 4/2/HO 

Amendmendments to chapter 73 were acceptable as filed. 
-.~. 

Chs~ 81-84 Brief discussion of chapters 81 to 84. To Castelda's knowledge, 
the Iowa Tobacco Distributors and Manufacturers had no opposi
tion to the adopted rules. 

6.3 castelda said the purpose of 6.3 was to meet statutory require
ments in the area of disclosure of information. The Depart~ent 
would not release information unless authorized by statute. 

104.7 Rule 104.7 was acceptable as filed. 

124.6 

REVENUE 
Rule 15.18 

Netcott reported that rule 124.6 had been well received by 
assessors. She said all the information was listed because of 
S.F. 221 mandate [67GA~ ch 1150], and only courses listed 

·qualify for continuing education. 

Discussion of proposed Rule 15.18 relating to taxes when coins 
and other currency are exchanged at greater than face value. 
Castelda explained the Department recognized a need for the 
rule two months ago when the price of silver skyrocketed and 
merchants began offering "gimrnicks"--an example being, home 
furnishings for silver. They thought it was imperative to 
apprise merchants of sales and use tax "consequences ... 

Discussion of trading coins for furniture and Schroeder wondered 
how merchants' books could be audited after one of these 
"fiascoes... Castelda replied that it should be simple since 
detailed records are kept for income tax purposes. 

Patchett questioned statutory authority for the rule and re
ferred to §422 .42 (6 )~ The Code, with respect to 11gross receipts II 
and transactions in which tangible personal property is traded. 
He cited an example of trading $200 worth of tangible personal 
property for a $200 stereo where gross receipts would be zero 
a~d no sales tax would be paid. 

Castelda stated that the Department learned from this kind of 
transaction--in the case of coins--the intent of the parties 
was not to trade coins for furniture but to 11 assign a higher 
than normal value to the currency. 
In response to Priebe, he said if it were the intent of the 
parties that the transaction was a 11 trade" and not a 11purchase .. , 
the Department would not require sales tax to be collected. 

Patchett contended statutory revision was needed. Castelda 
emphasized the Department had researched the matter and the 
Attorney General's office had assisted in drafting the rule 

- 1197 -



REVENUE 
Cont'd 

REVENUE 

4-lo-aol 
in reliance on the Code definition of 11 sale 11

• Castelda r~
iterated that if parties agreed that a transaction was a 
trade rather than an increase in face value of the coins, 
there would be no sales tax. 

Tieden reported i~ was his understanding that a Des Moines 
auto dealer has agreed to accept grain as payment for a pickup 
truck. The purchaser would pay sales tax on the difference 
between the value of the grain and the list price of the ,ehicle. 
castelda pointed out that this particular type of transaction 
would not qualify as a "trade"--the farmer sells the grai~ to =·
an elevator in his name and requests the operator to forward· 
the check to the auto dealer. 

Holden took the position there would not be a loss of tax 
since the person selling -the grain would pay the tax. Other 
Committee members pointed out that, in most instances, grain 
is not subject to tax. 

castelda noted that the final product of grain is taxed, 
e. g., cereal. 

committee could forsee problems with this practice and Castelda 
assured them the Department was pursuing their study of the 
situation. 

Discussion of problems with the rule in general. j 

castelda said that when retailers contacted the Department 
concerning basis for the sales tax when coins were being used 
to purchase items, they were advised sales tax would be onc.the ~r 
fair market value of the item sold. 

Patchett thought it advisable to alert the Department that 
the committee takes a dim view of the practice of 11 adv~sing .. 
prior to adoption of a rule. 

castelda· reiterated the Department action was based on the 
statute and that it was their position they could not prohibit 

• • It II I a reta~ler from us1ng a trade scheme. I 

He agreed to seek a formal opinion from the Attorney General 
on the matter prior to adoption of the rule. 

ENVIRONMEN- Odell McGhee, Hearing Officer, David Bach, Compliance Officer, 
TAL QUALITY and Keith Bridsen, Chief of Wate~ Supply Section, were present 

Ch 22 
amendments 

for discussion of the following rules: · · 
''f • '. ~ .. . 

ENVIRONMENTAL QUALITY[ 400] 
\Vatt.•r supplies. ~~.I. ~2.2(:l), 22.:1(2, 7). 22..1(-t-7. 22.5(2), 22.12{7) ARC OH55 . . ty ... !l/19/HO 
Bcvcragl' contaim•rs, Jabt•ling, 3,1.:~(10) AltC OH54 ... .. l.i ......................... :i/19/80 v 

Bridse;n addressed the Committee; concerning amendmen"7s to cllapter~· 
22 wh1ch reflect changes made ~n federal law govern1ng pubiic ~ 
water supplies. He explained two exceptions to the federal 

.' ~ . . . 
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provisions: (1) Application for a reduced monitor~ng re
quirement based on satisfactory results the first time 
around has been eliminated. (2) Specific monitoring require
ments placed on the supply as a result of modifications in 
the treatment process were eliminated. 

Bach exhibited a Perrier water bottle to be used in 11bottle
deposit11 states only. Tieden questioned if the rule would 
cover other bottles containing noncarbonated beverages. It 
was noted Perrier water is carbonated and the law addressed 
this. Distributors of Perrier water had petitioned DEQ to 
authorize 11return for deposit .. in lieu of 11 Iowa Refund Sr6 ... 
According to Bach, DEQ took the position Perrier had a 
reasonable argument. Back asked for guidance from the 
Committee. He said the bottle could be declared as refillable 
and he added the word is not defined by statute or rule. 
Holden thought there should be some reference. 

Priebe questioned 4th paragraph of 3.43(10) ..... in any other 
state where beverage containers bearing the phrase •Return 
for Deposit' are sold the deposit is same as Iowa .. as to how 
this could be applicable in other states. Back pointed out 
minimum deposit was provided in the statute. Priebe could 
forsee problems if the amount was changed. Schroeder asked 
if DEQ would delete the questionable paragraph and Bach agreed 
to take it under advisement. Bach added the deletion of the 
objectionable language would force the bottle deposit on 
Perrier products to 10~. 

Holden posed the question as to how the Perrier bottle differed 
from a ·coke or Pepsi bottle. Perrier could contend their 
product was in that category. Bach explained a county attorney 
had initiated action that Perrier had violated labeling re
quirements of the statute. 

The Committee deliberated as to the proper procedure to follow 
with Bach suggesting that Perrier request a declaratory ruling 
that the bottle was refillable. 

Schroeder requested Committee members peruse the list of rules 
where no agency representative had been called and notify him 
if a member desired an agency appearance. He reported that 

·DOT had sent written opposition to chapter 12 of Office of 
Planning and Programming rules pertaining to Governor's High
way Safety Office. Chairman Schroeder asked that the letter 
which he had received from DOT be sent to OPP with recommen
dation that the rules be revised accordingly. Schroeder asked 
that chapter 21, OPP, be placed on the April 16, 1980 agendum. 
Art Speas, Iowa Hospital Association, requested time to submit 
comments conerning Health rules 204.1 and .2 on Uniform Finan-
·cial reporting--they had already sent them to the Health Dept. 
but wanted ARRC members to have copies. Royce agreed to 
distribute. 
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AGING, CQ~t:\tiS~ION ON(20) o/.. ~ 
t;ltll•rly care prn~r:un. tl.lUH"a", S.5(4), H.ti lo 8.13 ARC 09i8, AI - - - - 7'/tiV'I'I 

nl--:•: Cjl•·,lxr"•·r, .. •'rtr\' ,\JtC og;; .... , ..... #. .F.E ............••••.••. •••..•.•.••..•.••..•••••..•.••••••.•...••• ••• 4/2/80 
,.· AGRICUI .. TCtn: I.H:PART~tENT(ao] 

'l'r!llit'i•le nr•:•lir:atnrot, c.·t•rtificntion rt•n••wal. 10.22(4) AUC 09·16 ... rJ. .•.. ......••...........•.•....•.....• , ........ 3119/SOV 

COMMERCE CO~I ~ti!-;SION[250) 
Jt~idt>ntial consl•rv:uiun sl.'rvice pro.:nm AllC 09HO •• /(. •• ,, .............. ,,,, ..................................... 4/2180 

CONSERVATIO~ CO~t:\IISSION(290) . 1 
Snownluhile rc.>~i!it r:ttinn rl'\'l'nUt'S, ch li~ ,\ nc 01-t9H •••••• ,/!(, •••••••••••••••••••••••••••••••••••••••••••••••••• ~ ••••• 3/5/80 
lluntin~ sc.•asons. r:1hbit and squirrt•l, c:h ltl:! AllC ltli!)9 ••• .U . ................................................. ~ ..... 3/5/80 
Hunting seasons, pht•a:o:nnt. quail and partrid~otc.•s, ch ltl:l A HC O!JOO • /.\f., ............................................. 3/G/80 
Season~ for takin~ certain fur-bl:'arin~ animals. ch 10-1 ,\IU; 090l.N ................................................. 3/5/80 
Del•r huntin~ot. ch IOH ,\ltC 0!102, .IX ....................................................................... ,, ....... 3/5/80 
Hunting sl'ao;ons. watt'rfowl and enol. c.•h 107 AUC 0903 .N. ............................ , ........... , ................. 3/5/I!JJ 
Hunting seasons, :mit>e. rails. woodc:ock nncJ J:rouse, ch 109 ARC 0904. N. ..................................... ~· ..... 3/5/80 

EMPLOYMENT S ECURITY(a70l 
Records nntl•·cports. 2.~(2), 2.!1(1). 2.1HC3l AltC OH9·1 .P.. ............................................................. 3/5/g{} 
Employer's contribution and charges. 3.1(l)"t!", :Ut2tl), !tfi(IY'h". 3.6(2), 3.8(8), :t2~(1 .. 1), 3.32(1). :J..t0(2. 4), _ j · 

3.41(3), 3.43(4, 7·12, l·IJ. a .. t.I(:J). !l.5·1t:!. 5, til. :t5~. :1.59!2). 3.i0(13l. :l.71(4l. 3.721:1. 6). 3.85 ARC OH95 .F.: ••••••••••••• 3/5/80 
Claims and benefits. -t2(lf'h", 4.H(7), 4.:!2(·1)"c", 4.24(16), 4.21.i(6, 18), 4.34(11) AltC OH96. F. ............................ 3/5/tiO 
Employer's contribution rate, 6.7(1J"a" ArtC 01:197 F. ............................................................... !..3/5/80 

E~~~:U~~"~ ~~~.;-~~-~~-~~~m~~~~z, 111~1 ~rminno.d ARc 095& ••••• <r.r.: ................ : ... : ............ j. an9/80 · .. 
A1r quahty, st:ltt•·\\'ldt> standards. 10.1 :\ nc 09' 1 •••..•• .H . ......................................................... 4/2/'dO 
Air CJUalily, sui fur clinxicl,. c•mi~sinn st:,nc!:lrcls AllC omn .~ .......................................................... 4/2/~1 

HEALTH DEPARTMENT[470) - - . . .. 
Uniform (inanc."ial n•pnrtinl{, 204.1, 20·1.2 ARC 0965 ••• •. 1.\1. •............................ ,, ........................... 4/2/80 

INDUHTRIAL COM ~fi~~JONrnoO) 
Crmll•stt•cl casl'-"· ·1.2. ·I.X. ·1.17. -l.tK. ·1.2:t, ·t.:IU AltC O!lat •• N. ................. ~ ......................... : .......... :Vl9/KO 

INSURANCE DEPARTMI-:NT(510J . 
Aclministr:1li\'l' ht•arinJ:s, ch :1: autnmnhilt• c.·:mt•c.•llntinn nnd ncmr<.>nc.•wal hl':lrinJ..PN, rel4t'ind~ ch 2'~ ARC 0979 ••• /Y. ...... .f/2/'1.0 

IOWA D~~VEI..OPMI~NT COMMISSIONr520] 
Spceulnti\'e huilclin~ Juan Act. ch ·t. AUC or;c;:s tcrmimtlr:d ARC "**lt . 0. ?..£3.5.: ................................... 3/19/80 
Rural community clt•\•elopnwnt Act, n•s.:incls ch a. (ilt•d l'nH•rgl•ncv AltC 0937 ....................................... 3/19/80 

IOWA DEVELOPMENT COMMISSION[520) .. . .. - . . . . 
Speculative buildin~ Joan Act. -l.:l(lG) • .J.:~(li) AltC 0936 .F. ....................................................... l3/19/HO V 

LAROR, BUIU~AU OF(5:10] 
Apr,Jiculinn:i for V:lri:U\Cl'll, a.7(2)"e". 5.X(2)"h" AltC 091H ...... t:l. ..... .................................... ~ .......... 3/5/80 
Rule~ of pructicl', :unl'ndmcnLo; tn ch 5, filc.•d l'mc.•r~otency A IlC O!t20 • .. N. ,'1:;~ ...................................... 3/G/HO 

MI~NTAI~ 111-:AI.TIJ APVISORY COUNCIL(!iGHJ 
Alh•r~mliw •lia~~fiCIStic f:ll'ilily, ch 2. AU(' Ui21 lt•rrninalc.·rl A It(; omm .............................................. :J,It9/HO 
Allt'rnative rli:&J:nustil" f:u~i I ity. r:h 2 A ltC 0!12H ••••••••• N ....... : ....................................... , ......... 3/19/80 

MERIT E:\IPLOY~lENT DEPART:\1ENT[5iOJ _ . 
Work lime and J:cn~otrar•hic list. 1.1(21)), l.IC·Il:H AllC 09·17 .... ./:':": ...... ............................................. 3119/80 
Clas.'iified scr ... ice, 2.:!(·1) AUC O!l·ll'l ..•. ~· .... /":': .................................................................. 3/19/SO 
Project apjmintmenl. M.:l AH.C O!lS2 .•.. ~ •••••••••••••••••••••••••• ·~·· ••••••••••••••••••••••••••••••••••••••••••••• 4/2/'1!,0 
Probationary pt>riod of appointmt:nU, 9.l·H.Ii, !1.~-~).10 1\UC 09-19 .... r.: ............................................ ~ 3/19/SO 
Promotions, reassignments, transfers, 10.1(2-5), 10.2. 10.3, 10..1(1 and 2) AitC 0950 .. ;,=;-............................ ~ 3/19/'dO 

PUBLIC INSTRUCTION DJ~PART~tfo:~TIHiO) . - I 
Itint-ranlleachcr t•ndur:«:rncnl~. 15.42. 15.4:1. filc•cl l'rnl'rlotl'ncv AllC 0929 .... E.#. ... -...................... ...... l 3/19/80 

TRAN~I•OrtTATION, UI-;I•ART~t I·: NT 01•1M2UJ 
Permits {11r whicl••s, ln:uls uf c•xc·t~s :-~1-c• :uul wc·i~ht.(ll7,1•'12.:.!!_2f~"(:t), (il,.,[ t•ms:rg~'"'¥ :lflcr nutit•c A Itt: O!tnH • ....... :lf!'J/14.1t 
Drh't'N'Iiccnsl'. Sl'huol fl\,'rmit,(U7.CJ1:l.a(2)''b" AUC 09:1·t..t.' ............................................... ; ....... 3/19/80 
Drh·t•rs'lk~n~l·.(tr;.rll:\.ai:U to 1:t5t!ll AltC 0905 ....... r. .......................................................... 3/5/'dO 

VOTER REGISTRATIO~ CO.:\t:\tl~Sl0~(8·15) _ -
Voter registration furms, 2.3(1)"a." 4\ltC 089:1 •••• .1':': .................................. ~ .............................. 3/5/80 

Recess The Committee recessed at 9:20 a.m. 
Wednesday, April 16 ,. 1980. 

until . 7:00 ·;~':m. 
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Board officials did not think they had evidence in their 
files related to any specific incident. However_, they re~ 
called a story by Gordon Gammack, Des Moines Register and 
Tribune writer, where it was pointed out there were a number· 
of arrangements where the fees were excessive. Johnson said 
there are 2 or 3 lease arrangements in the files where fees 
are probably excessive. 

There was general discussion of the problem of excessive 
rentals, prices, competition, etc. Patchett asked if there 
were cases where the pharmacist's rental would be based upon 
a percentage of the pharmacist's income. Johnson knew of none~ 
but in that case, the tendency could be there to ensure the 
pharmacy more busine~s. 

McGrane reasoned that while the pharmacy was making a profit, 
so was the doctor and the inclination could be to 110verprescribe 

Priebe reminded all present that the Committee was there to 
decide whether, under The Code, the Board of Pharmacy had 
authority for the rules. 

McGrane opined they did and Oakley concurred. Tieden found 
it regrettable the two professions couldn't resolve the matter 
without rules. 

Royce commented he had originally agreed with Oakley, but 
subsequently changed his mind for the following reasons: 
"Inboth chapters 147 and 155, The Code, there is a long 
laundry list[l47.55, 155.13] of activities that are 
automatically considered unethical. The General Assembly 
has decided on those and·each, by its very nature, is evil-
going to cause a detriment to the public ... He distinguished 
those grounds from the rule on the face that he saw nothing 
intrinsically bad about a proprietary interest by a doctor 
in a pharmacy. When abuses do occur, according to Royce, 
the other grounds in the rules and Code should take care of 
individual situations. 

West, Iowa Medical Society, quoted from their statement 
opposing the rule. By this reference, the comments are part 
of these minutes. [Copy may be obtained in the Code Editor's 
office] 

Lutz thought the Committee was forgetting the rules were to 
regulate the Pharmacy profession, not physicians. Schroeder 
viewed the rule as "cutting off an avenue to allow a pharma
cist to earn a living .... Lutz disagreed. 

In summary, West argued that 6.5(3) was beyond delegated 
authority of the Board and he urged objection. He made the 
point that the pharmacy board, under chapter 155, could not 
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make rules applying to a physician '.s office. The Medical 
Society was of the opinion the board was trying to make a 
substantial change in the law, which could only be accomplished 
by the Iowa legislature. The rule appeared to have the effect 
of being anticompetitive. West commented on the deficiencies 
of the attorney general's opinion on the subject. 

I 
Patchett was unsure as to statutory authority. He though~ 
one must presume that the legislature contemplated doctor
owned pharm~cies and they took no action to prohibit this.l 
In fact, legislation specifically excluded doctors, con- I 
templating nonpharmacist-owned pharmacies. Patchett asked 
the Committee to peruse the section relating to engaging j' 

in "unethical conduct ••• harmful or detrimental to the pub]ic" 
[147.55], and said it seemed to him that was the Board's 
basis for the ruleo 

Throckmorton, representing four of the seven clinics to be 
affected by the rule, reiterated West's point that they 
believe this to be an attempt to legislate through rule-
making. Throckmorton discussed the history of the statute 
and referred to 155.12(3) defining "pharmacist-owner 11

• 

According to Throckmorton, rule 6.5(3) was a "prohibition 
on the basis of suspicion", not on actual facts and would 
usurp the power of the legislature. He contended Iowa would 
be unique with a rule on this subject although 8 states have 
statutes. It was pointed out that California also has a ~ule. ~ 
He asked the ARRC to place an objection on the rule instead 
of delaying it. 

Holden asked if there were complaints of improprieties to the 
Board by pharmacists. Johnson had knowledge of none. 

Holden declared this situation was the boldest example of: 
what legislators complain about in rulemaking--a rule to 
address a situation which previously hadn't caused problemso 

Priebe disagreed with the Medical Society and thought the 
Board of Pharmacy had the authority for the rule. He spoke 
in favor of placing a 45-day delay to allow MD's and ( 
pharmacists to resolve the issue. 

Gibbs claimed, in the history of professional pharmacy, 
nationally and in the state, they had tried, inter-profession
ally, to resolve this problem of conflict of interest. The 
basic issue was conflict of interest for the pharmacist not 
to be subservient ,to others· in the peer field. 

Schroeder reminded Gibbs they should have approached the ~ 

.legislature requesting a statutory change. Gibbs observ~~ 
that pharmacy was a minority profession compared to medicine 
and medicine's political influence nationally and in Iowaj 
was very evident. 
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Patchett indicated he had not. been contacted by any pharmacist 
or doctor concerning the rules. However, Priebe had heard 
from both. In answer to Patchett, Lutz said the Board's 
"hands are tied" in many cases to take action against a 
licensed pharmacist for lack of the ability given us by the 
legislature or the rules to do so. Patchett thought the rule 
was too much of a "sweeping change when based on historical 
perspective." He concluded the conflict of interest issue 
was one for the legislature to resolve and not the Board of 
Pharmacy Examiners. 

Patchett moved to object to 6.5(3) as exceeding the authority 
of the Pharmacy Examiners Board. [The following language 
was prepared by Royce] : 

1be Ccmnittee objects to 620 IAC 6.5 (3) on the grounds these provisions 
m:e unreasonable and exceed the authority of the Board of Phame.cy Examiners. 
1be subrule appears as part of .AI\C 0927 in II IAB 19 (3-19-80}. In essence 
it provides that it is unethical conduct for a phal:macist to l:e employed by 
a prescri.ber of prescription drugs or a business entity controlled by such 
a prescriber. 

It is the opinion of the Ccmnittee that business relationships constitute 
a property right which may be abrogated only when necessary to protect the 
public health, safety and ~lfare fran a·real and direct threat. This prin
ciple appears to be embodied in §14 7. 55, The Ccxle, which eirq?OWers the various 
licensing OOards to suspend or revoke a license for the following ac'"...s or 
offenses: 

•1. Fraud in procuring a license. 
2. Professional in~tency. 

. 3. Knowingly making misleadinq, deceptive, tmtrue qr fraudulent rep-
resentations in the practice of a profession or engaging in unethical 
conduct or practice harmful or detrinental to the publ~c. Proof of actual 
injury need not be established. 

4. Habitual intoxication or addiction to the use of drugs. 
5. COnviction of a felony related to the profession or occurotion of 

the licensee or the conviction of any felony that \~uld affect his or her 
ability to practice within a profession. A copy of the record of con
viction or plea of guilty shall be conclusive evidence. 

6. Fraud in representations as to skill Qr abJ.lity. 
7. Use of untruthful or improbable staterrents in advertiserrents. 
8. Willful or repeated v~olations of the provisions of this Act. 11 

.rus laundry list is supplenented by the provisions of §155.13, applying 
specifically to the practice of pharnacy and providing these additional 
grounds for the suspension of a license to . practice phal:macy: 

•1. Fraud in procuring a license. 
2. Conviction of an offense, or where a penalty or fine has been invoked, 

for violation of Chapter 147, Chapter 203, Chapter 2o3A, Chapter 204 or tne 
federal food, drug and COSJTetic Act. A plea or verdict of guilty, or a 
conviction follCMing a plea of nolo contendere, verdict of cnrl.lty, or a 
conviction within the neaning of this section. 

3. Distribution on the premises of intoxicating liquors or druqs for 
any other than lawful Purposes. 

4. Willf'Jl or ret:eated violations of the title on "Public Health" of 
the Code or the n.tles of the depart:n'Eilt of health. 

~· Use of un~e or misleadinq stttt~nts, or tmtrue or misleading ad
vertising, pertaL·u.nq to tht:! products wluch they are licensed to sell, or 
pertaining to the type of license they oold. 

6. Substitution of a druq or substance other than the drug or substance 
orderea ~the prescription of a ••. (prescriber of prescription medicines]. 

7. COnviction of a cri.Jre i.·wolving turpitude. A plea or verdict of 
guilty, or a conviction follc.-ring a plea of nolo contendere, is deerred 
to be a conviction within the nEaning of this section. 

8. Violations of the provisions of this chapter.'" 

All of these proscriOOd activities are "malum per se", obviously posing a 
real and direct threat to the public health, safety and •....elfare: and thus 
rendering a participant in these activities unfit to hold a professional 
license to serve the public. §§147. 76, 155.19 and 258A.4 (1) "f" of the 
Ox1e ~ the board of phanmcy examit'lcrs to expand upon these laundty 
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lists by appropriate rulemaking. These rules cannot be at variance with 
the enabling statutes nor can they arrend or nullify legislatiw intent. ,~ 
Iowa De t of Pevenue v. Iowa Merit Empl t Comm., 243 N.W. 2d 610 
Iowa 1976 • It l.S clear the legJ.slative U1tent m:mifested by §§147.55 and. 
155.13 is to prohibit those activities which by their very nature are 
hannful to the public. It follows that all rules p:ranul.gated by the OOard 
interpreting these provisions nust follow the legislative intent oontained 
in tOOm. 

There is nothing inherently evil in an erployee/enployer relationship 
bet\oJeen a phal:nacist and a prescriber of phaJ:naceuticals. Any threat pose4 
by these :relationships is speculative, not real and di.rect. A nl.l11Der of 1 

factors bolster this conclusion: 

First, Iowa law does not prohibit a prescriber of drugs fr:an also dis
pensing those drugs. §155.2 (2) specifically excludes physicians fran the 
class of persons 'WOO must obtain a pharrtacist • s license to dispense drugs. 
EUrther, 155.3(8) specifically provides that physicians are not subject 
to Chapter 155. If ~~a prescriber nay lawfully fill th::>se prescriptions 
him/herself, it ~uld also appear lawful for a pharrcacist to exercise that ! 

function on behalf of an enployer/prescriber. 
Second, §155.12 (1) 11C11 clearly oont:en;>lates that a phal:ma.cy may be owned 

by an entity other than a pharmacist. If the General Assembly had intended 
to prohibit prescriber-owned phann3.cies, this paragraph "-Uuld have been the 
ideal place to do so. The fact that the General Assembly has not cb:Jsen 
to exercise this option indicates that prescriber-owned or leased pharnacies 
did not pose a threat to the public l'.'elfare sufficient to require their 
prohibition. 

'l'hinl, prescriber-oWned or leased phal:nacies are currently operating 
without allegation that they pose a threat to the public welfare. These 
phannacies can provide a public service by providing a convenient rethod 
of filling prescriptions for those who are unable or unwilling to travel 
to an available phanra.cy, either as a natter of convenience, physical disability 
or si.rrply, no phal:rracy m the locality. Thm:e has been no evidence that the 
errployer/lessor prescribers have been exerting t.mdue influence, othel:wise 
i.npinging on the judgnent of the phannacist, or exploiting patients by 
over-prescribing. 

Fourth, Iowa law currently prohibits any abuse of the employer/employee 
J:elationship bet\\"een the prescril::er and the phannacist. 470 IAC 135.401(8) ~....,.,/ 
is an administrative rule having the force and effect of law which provides: 

"In the practice of nedicine a physician should limit the source of · 
his/her professional incorre to msdical services actUally rendered by him/ 
her or under his/her supervision to his/her patients. His/her fee soould 
be ccmmansurate with the services rendered and the patient's ability to 
pay. He/she should neither pay nor receive a conmission for referral of 
patients. Drugs, renedies or appli:.:ances nay be dispensed or supplied by 
the physician provided it is in the best interests of the patient. " 

This rather sweeping rule is legally binding on Iowa's physicians and on 
its face appears to forbid any sort of professional or employment pressure 
on the part of an errployer/lessor prescriber. Under the provisions of this 
rule a physician who violates it will be subject to license suspension or 
revocation, and an employer/lessor prescriber ~'he abuses that business re
lationship with the phal:rracist for pecuniary advantage will surely be in 
violation of the rule. This sane spirit is also reflected in the Ox1e of 
Ethics of the American Phanraceutieal A.c;sociation which provides that a 
pharm:lcist " ••• should never agree to, or pcu.ticipate in, transactions 
with practitioners of other health professions or any other person under 
which fees are divided or which llBY cause financial or other exploitation 
in connection with the rendering of his/her professional services. While 
neither of these standards relate to specific business relationships, 
it is clear ne.rrbers of both professions are ~ to naintain the welfare 
of the patient raram:>W'lt in whatever relationship they devise and failw:e to 
do so :nay have J.ire consequences. 

For these reasons the Carmittee reaches the following conclusions: 
1) the proscribed activities in 147.55 and 155.13 show legislative intent 
that only activities which pose a real and direct threat to the public 
walfare are grounds for license suspension or revocation; 2) that no 
:real ar.d direct threat to the public welfare is posed by an erployer/ 
enployee relationship betwee..11 a prescriber and a phannacist; 3) that 
§155.12 (1) "c" clearly oonterplates that non-phannacists may Olfm a. 
phamacy does not preclude a prescriber fran doing .so and 155.2(2) and 
155.3(8) clearly pe_~t physicians to own pharmacies; 4) that adequate 
legal renai:ies e:dst .to effectively deal with those licensees who abuse 
whatever business relationship they may enter into. It is the opinion 
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of the o:mni.ttee that subrule 6.5 (3) fails to recognize the legislative 
intent of the statu~ is unnecessary for the protection of the public 
welfare and is therefore unreasonable and exceeds the statutory autlx>rity 
of the Board of Phannacy Examiners. 

. . 

[Motion was adopted, see·page 1208] 

Oakley thought the legislature had delegated authority to 
the Board of Pharmacy. He asked Throckmorton, if the rule 
were to become effective, with or without objection~ what 
would be the position of those physician-owned pharmacies 
after April 23. Throckmorton did not know. 

Johnson thought the·ir license would be in jeopardy. Oakley 
said there was no opportunity for litigation ~o resolve the 
question and the opportunity to readjust the relationships 
or for those persons to seek legislative change of the rule. 
In his opinion, the problem as to when the rule would become 
effective was a serious one. 

Clark was concerned the rule would preclude establishment of 
a centrally located pharmacy to accommodate several rural 
communities. 

Oakley questioned Throckmorton as to whether or not a patient 
could obtain prescribed medicine from a nurse or parapro
fessional in a physician-owned pharmacy. Throckmorton answered 
that was another issue and a bill had been drafted to resolve 
it. However, under the AG's opinion, that would not be 
possible. 

Oakley doubted that all physician di'spensing of medicine in 
a doctor's office was done by the physical process of the 
doctor actually handing it to the patient. 

Rathe took exception to the fact that no one had been .given 
an opportunity to present the other side of the issue--only 
the Pharmacy Board and the ARRC had knowledge of what was 
occurring. He pointed out there were many conflicts of · 
interest in medicine. Rathe maintained physicians who own 
pharmacies could hold down health costs. 

Burkhart contended the rule would preclude him from being 
a purchasing agent for a clinic. He had never had a doctor 
interfer with the operation of the pharmacy where he was a 
partner serving under three doctors. 

Harris~ who was employed in a doctor-owned clinic thought 
the pressure was greater under private management. 

Patchett had no preconceived notion on how he would vote in 
the legislature on the issue but he doubted authority had 
been granted to the Pharmacy Board, and there didn't seem to 
be any substantial evidence of problems. He had a serious 
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concern as to what would happen if the rule were to go into 
effect April 23. He continued there were serious due process 
and constitutional questions about the rule and favored the 
objection to 6.5(3). 

-oakley opposed objection and the problem of legal fees for 
litigation being imposed on the state. Patchett pointed out 
that if the delay is placed, there is no opportunity for a 
court case. Oakley announced that if the 45-day delay is 
not adopted, the governor will communicate with the Board of 
Pharmacy Examiners and recommend a one-year delay in the 
effective date of the rule to allow opportunity to resolve 
complex legal questions. 

Priebe made a substitute motion to place a 45-day delay on 
the rule into the next General Assembly. Roll call: The 
motion was defeated with one "aye" vote by Priebe and fivJ 
"nay" votes by Schroeder, Holden, Tieden, Clark and Patch~tt. 

The motion to place an objection to 6.5(3) was adopted by: 
six "aye" votes by Schroeder, Priebe, Holden, Tieden, Clark 
and Patchett, being unanimeus. 

Schroeder recessed the Committee for five minutes. 

Chairman Schroeder reconvened the meeting at 8:50 a.m. 
Artis Reis, Director, Civil Rights Commission, returned 
for further discussion of 6.2(6)~(2) and 6.2(6)b(l). Other 
interested persons were present. 

:-... -
:&~ •• ,.. -·
~l·.~~..:: 
k·c 

:~-~u 

.· ... 
. ~ . '. 
"..:.-~ . 
... ·-~-

~· . 

Royce presented copies of the full text of the objection to 
Civil Rights 6.2(6)~(2) and 6.2(6)b(l), adopted April 9, 1980. 
[See page 1189 of these minutes] • The Committee concurrela · 
the objection stood as presented. 

Reis, in discussion of chapter a, responded to Clark that the 
council was scheduled to meet 4/17/80 and at that time would 
probably deal with the matter of defining mental disability 
[8.3(4)]. It was not the intent to address mental ability 
but rather conditions such as epilepsy. I 

Schroeder observed that chapter 8 was a duplication of I _..._ 
federal requirements, but Reis thought he was "overgeneralizing" 
-~she pointedout CC does cooperate with federal and loca~ 
agencies having the same powers~ Some schools were not covered 
by any other agency. .:· ... 

Oakley, in a general statement with regard to chapters 6Jand 
indicated they had no objection ·to chapter 6 other than ,he 
fact there were double filings. However, under such a broad 
rule, in their opinion, there was potential for abuse on lithe 
part of the agency that administers it. The only reason for 
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supporting the rule as submitted was that it was not a new 
concept of reasonable accommodation and it was consistent 
with federal §504 •• Oakley was aware of inconsistencies in 
ch?lpter 8, but woulq wait until:. after the Commission ;meeting 
Thursday before announcing any action. 

·.-:. 

P.atchett moved a 70-day delay on chapter 8, to allow for 
further study.. He urged the Commission to consult with 
interested groups also. 

In response to Patchett question on 8.14(1), Reis was not 
particularly comfortable with the language. She said she 
would propose the Commission revise to provide 11NO person 
will be denied or excluded from participation in these 
athletic programs. 11 The 11treated differently .. language 
was not appropriate, because people with physical and mental 
disabilities are treated differently so they can participate. 

Oakley could see no advantage in 70-day delay and Schroeder 
commented that hopefully, there would be a meeting of minds 
to eliminate some of the inconsistencies. There was general 
discussion with Reis stating the rules could be improved upon. 

Schroeder said the Committee could move a 45-day delay 

\_.; 

into the General Assembly during the 70-day period of delay, 
if necessary. Patchett requested a progress report for the 
June meeting of this Committee. 

Ch 8 Delayed On the Patchett motion to delay chapter 8, motion carried 
Motion to delay unanimously viva voce. 
Adopted 

OFFICE OF 
PLANNING AND 
PROGRAMMING 

ch 21 

:~14AN N I Nt; ,\ N I> l'I{OC; RAM ~tl N(;jt;:m) · 
(!n\'c.•rnnr's. l~iJ!hw.ny safct~· uffic~. ch 1~ AU<.: 0!»57 ..... .. N. ........ ................. ! 3/19/80 
f .. nc.•ri!Y er1s1s a~s•~t:lOc.'~ prt•~r:tm, ch :w ,\HC 0!125 •• • d.. :AY • ..................... d .3/5/HO 

_Rur~tl curnmunil\' ch•vclnJHOl'nl Act, ch ~~ AUC 09~H ... _ .... !.w ......................... 3/19/80 

Representing the Office of Planning and Programming were 
Sven Sterner, Director, Highway Safety for Govern9r•s Office, 
and John Lynch. Also present was Repre-sentative Joseph Welsh, 
Dubuque, present to speak on behalf of the City of Centralia, 
re ch 21. 

Sterner, on ch 12, did not understand part of the letter 
which had been written by Mr. Kassel, Director, DOT. In 
reality, nothing had changed except for a bit of reorganiza
tion as far as the office was concerned. He acknowledged 
that OPP was preparing a response. 

Schroeder deferred discussion of chapter 12 to return to the 
rule pertaining to the rural community development Act, ch 21. 
He noted there had been some complaints with respect to past 
practices, and he asked if there were safeguards to prohibit 
repetition. 
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Lynch said the grants were made on March 21. Patchett 
questioned legality of the grants since they were made 
prior to adoption of rules under 17A. Lynch recognized 
they were remiss in not having rules and apologized, 
although he said there were a series of reasons. 

According to Oakley, there was statutory authority for the 
grants and criteria were not changed so he saw no need to 
adopt emergency rules because the grants were already made. 
The matter was brought to his attention when the jurisdiction 
of the program was shifted from Iowa Development Commission. 

.. 

to OPP. Guidelines that mirrored rules which were previously 
applied to these grants were sent out by OPP. Applicants for · 
grants relied on what was contained in these rules under Notice. 
[Iowa Development Commission rescinded their rules on ch 3, 
2/27/80 ARC 0937] 

Oakley could see two questions: (1) Was there a policy 
which was not in the rules, which was Representative Welsh's 
concern; (2) Whether or not there was a need to have these 
particular rules either emergency a~opted or placed. under 
notice. 

Patchett viewed the procedure.which had been followed as a 
very dangerous precedent. 

Oakley pointed out that 78 times last session, the legislature<'--" 
mandated further rulemaking by agencies. He emphasized a need 
for more opportunity to monitor this volume of rules. 

Royce quoted from 17A.3(2) "no agency rule ••• is valid or 
effective against any person or party nor shall it be invoked 
by any agency for any purpose ••• until it has been made avail
able for public inspection ••• ". 

Royce continued that apparently, one of the criterion for the 
evaluation of a grant was that the matched funds could not 
have been spent prior to the application of the grant. He 
opined that was not in the proposed rule or the guidelines. 
He could not see how that could be applied against an appli
cant for a grant who has followed the guidelines. Lynch 
admitted the criteria were not in the proposed rules and 
this was clearly an oversight. 

Royce mentioned that the City of Centralia relied on the 
guidebook in making its application. There was general 
discussion of the situation. In discussing the rating of 
Centralia, Lynch responded to Priebe they had rated zero 
points. Technically, it was assigned fifteen points, but: 
their program·was an ineligible project and was not reim-! 

bursable. 
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Welsh discussed the time element in the application and the 
language on same. He reiterated that the rule did not reveal 
all the criteria on which the applicat~ons were to be evalua-. 
ted. Lynch pointed out that the Centralia project would not 
have been funded because it was not a "self-help type". 

Priebe recalled there was a $~000 maximum per project and 
failed to see how the city could get another $5,000 on the 
same project, regardless of the number of years involved. 
Discussion of construction of the language on the application 
''When did the project start". It was Schroeder's opinion 
this did not infer that the project could not be started before 
the grant approval. 

In answer to Patchett, Lynch replied the checks were in the 
comptroller's office. 

Patchett moved that the Committee notify OPP and the Rural 
Development Committee that it desires every community which 
was denied funds, under that unwritten policy, be allowed the 
opportunity to resubmit their application, wi~h OPP redeter
min·ing the priority and using available fund. 

Lynch said no money was available at this time and this would 
place undue burden on cities. 

Oakley thought Patchett's motion was a matter that.should be 
dealt with by the agency involved in the grant program. 

Patchett moved a substitute motion that ARRC advise the 
chairmen of the house and senate appropriations committees 
of the existing problem and urge amending the appropriations 
bill. 

Lynch could see inherent problems in pursuing the course 
recommended by the Patchett motion. He advised that 4 or 5 
communities could be involved in the matter. There was 
general discussion. In answer to Priebe, Lynch said $137,000 
was reverted by communities in 1979, out of $160,000 which 
was cornmitted. 

Schroeder restated the Patchett motion to write a letter 
to the appropriations committee chairpersons concerning this 
potential problem. Motion carried--viva voce. 

Discussion returned to correspondence from DOT concerning 
their opposition to OPP's proposed Chapter·12. Sterner 
interpre\ed the letter to say that under'Title 23, u.s.c., 
section 402, the secretary of transportation should not approve 
any program which was not ad~inistered through the .governor's 
office. Sterner said $3.7 million was available to the 
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governor _for use in highway safety programs. Sterner could 
not discern the appare nt misunderstanding since OPP has 
control. 

Schroeder requested that OPP respond to DOT and furnish 
copies to all Committee members, Royce and Oakley. 

Priebe moved to accept the minutes of the March meeting as 
submitted. Motion carried. 

Priebe moved that the May meeting of this Committee be changed 
from its statutory date of May 13 to May 20. Patchett reminded 
ARRC members of the Administrative Law Seminar scheduled in 
Des Moines May 13 and 14 . The Con@ittee agreed that any membe~ 
who wished to attend the seminar, as well as Royce could be 
reimbursed for their actual expense~ o~t of l7A;8(3). 

Members concurred it should be a two-day meeting b e ginning 
at 9:00 a.m., May 20, 1980. 

Priebe expressed a de sire to review the matter of gra in probes 
with the secretary of agriculture. Schroeder suggested 
writ·ing a letter, drafte d by Royce, on behalf of the Committee) 
requesting the secretary of agriculture to appear at the May 
meeting . Also, Royce was requested to draft a letter on 
behalf .of the Committee calling atte ntion to the lack of 
rules on the subject of ble nded fertilizer. 

Tie den r equ e sted that He alth Department rule s r e uniform 
fin ancial r e porting b e place d on the agenda for the next 
meeting. [ch 204]. 

Chairman Schroeder adjourne d the me eting at 9:50 a.m . 

The ne xt regular meeting is sche duled for Tuesday, May 20, 
1980. 

Re spe ctfully submitted, 

~~ry~~ry 
Assistance of Vivian L . Haag 

Approved ~&>~~ 
Cha1rman 
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