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MINUTES OF THE SPECIAL MEETING
OF THE
ADMINISTRATIVE RULES REVIEW COMMITTEE

The special meeting of the ARRC was Thursday, Ju%y 31,
1986, 10:00 a.m., Room 22, State Capitol, Des Moines,

Towa,

Senator Berl E. Priebe, Chairman; Representative James D.
0'Kane, Vice Chairman; Senators Donald V. Doyle and Dale
L. Tieden; Representatives Edward G. Parker and Betty Jean
Clark. Staff present: Joseph Royce, Com@ittee Counsel;
Phyllis Barry, Deputy Code BEditor; and Vivian Haag,
Executive Administrator. Not present: Barbara BurneFt,
Governor's Administrative Rules Coordinator, on vacation.

Chairman Priebe convened the July 31 meeting at 10:00 a.m.

AGRICULTURE The Agriculture rules were presented by Bette Duncan,

ch 9

ch 14

Charles Eckermann, Sue Kirkhart, Agricultural Development
Authority; Fred Stout, Lillian M. Moore, John D. Hinshaw
and John R. Whipple, Department of Agriculture and Land
Stewardship. Also present: Winton Etchen, Iowa Fertilizer.

Dnesite convunment of pesticides, ch ARG BERZ L ettt e earae e rnneenss N T8
Rrw;!l s ol lown foaled horses and lowa-wheiped dogs, 14 42, 14.1201), 14 13797 14.2201), 14 23°8.7 14220 1),

TS LL IR " 1401602), L2680, 14.262), 145000, 14.36(2)  ARC 6681, also filed emergency.

ARC BERO .o e eoieeiiie e s e eee e e e et et ae i eanee Tererrnenns W NEFE 7o
Amimai welfare. 20.1 ARC 6683 ... T S B A B S D U R e SRR Cige s N TEse
Dairy trade practices, gilts and premotions. 256 ARC 6684 ............ i e i R A T BB A o TR AN TLB8

O'Kane assumed the Chair.

Kirkhart gave brief explanation of the operating loan
guarantee program. No questions.

Duncan reviewed chapter 9 pertaining to on-site containment
of pesticides. The process is to be conducted in areas
draining into a secondary containment structure--exception
to requirements would include product mixing and rinsing

of tanks in the field. Public hearing resulted in many
favorable comments. Responding to Tieden, Eckermann said
the recommendation was to have a facility to collect
"rinsates" and recycle them into a vat used for spraying.
Eckermann described the process used in handling 55-gallon
drums. The empty container would be triple wrenched and
the drum recycled. A sanitary landfill would accept empty
containers. O'Kane asked about certification and officials
knew of none. It was noted that many bulk tanks designed
for mobile transfer are exempt from the rules. O'Kane was
told that potential for spill is the same. Priebe was
concerned about impact on small businesses and Duncan
agreed to review the matter. Eckermann pointed out that
several businesses had been contacted re cost. Duncan
agreed to investigate as to whether blending of products

would be allowed. Priebe resumed the chair. No questions
re amendments to chapter 14 pertainirqg to registration of
Towa-foaled horses &nd Towa-whelped dogs.
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In re 20.1, after brief explanation by Duncan, Royce was .
puzzled by inclusion of fish in the rule. Duncan thought N
the rule would be clarified to indicate that fish apply G
only to those in pet shops. No questions re 25.6 which It
will authorize use of coupons.

Discussion of request from a newspaper reporter to purchase
tapes of the ARRC meetings. The Committee decided against
setting a precedent by honoring the request. When the staff
has finished with tapes, opportunity to listen to them
could be provided. Copies of the minutes are available.

The following agenda of the Beer and Liquor Control Depart- - .
ment (renamed Alcoholic Beverages Division, Commerce Depart=- "
ment, 7/1/86) was reviewed by William Armstrong. .

Ligqunr licenses — beer permits — @ine permita. €.19, 4.21. 4.22, 4.22, 439  ARC 6650. also filed emergeney |
' T NtFE.

ARCEBAD oivvniniiiinniinnnnns eereraieneinaans e emnen e tan e eenrqrasesoneraiinas 7,286
License and permit divisian. $.1(11),6.10. 5. 10¢ 1) to 5. 10(3), 5.11, 5.11¢1) 0 5.11(3),.6.12, 5.121) to 6.129), 5.13, B

5.1M1)tw05.133),5.14 0 5.17 ARC 6632, aiso ARCBBGL..uerrernrrearsinenreninrannnnnns NEtFE 1288

Transportation and warehause, ghipment inw state. 3.1) ARC §654. also filed emergency ARC6853........ NELLE 123

" Privale wipe sales. 14.3. 145 ARC 6656 also filed emergency ARC 6655 ... .. . . ooiiineiniinen, NLEELE. 7286

In reviewing '4.22, Armstrong explained that as of July 1,
licensee tax decals were eliminated. Discussion of need
for corrective legislation with respect to '86 Acts,

HF 2484, section 741, which limits retail licensees and
permittees to buying wine from class "A" permittees.
Armstrong continued that liquor sold to new class "E" B
licensees will have an environmental stamp as an identify-:
ing mark, effective March 1. i

Amendments to chapter 5 were considered. It was noted thai
Class "B" licenses held by motels and hotels were increased "%
30 per cent. Priebe pointed out that the increase in 5.11(3);
was less than 30 per cent. According to Armstrong, the ;
surcharge was less for licenses F, G, and H--Items 7, 8,
and 9--since the total cost included a $500 wine fee last
year. Priebe thought that fact should be reflected in ‘
the rule and Armstrong agreed to clarify. Armstrong informed
Royce that new rules will address a complaint relative to
Class "E" licenses.

Brief discussion of wine donated by industry.

14.8 reflect the fact that Iowa is no
No questions.

Amendments to 14.3,
longer a wholesaler of wine.

Wilbur Johnson, Fire Marshal, appeared for the following:

Fire marshal, flammable and combustible fiquids. 5.301, 5.304(5), 5.305(2), 5.307, 5.308, 5.350, 5.400. E 1288
D400 AR BB L. iiiiiiiiiiitiiiietetarareesacesasssscsssassniasasssessasorssssssnssnssssresssnssmonssesas 5 i

He explained that grammatical changes since the Notice
were those requested by Representative Clark. No action

taken.

St

Joseph Bervid, Paul H. Moran and Jim Hunsaker represented \-4-
Job Service for the following: ,

F mpiover's enntribntion and charges, claims and benefits 3.10(5), 340443, 3 4N10). 342, 243D, 349, 4.T(2),
426028, £.4003), filed emergeney. ARCBHTI..o.oioii e e
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EMPLOYMENT According to Bervid, the amendments were taken directly
SECURITY from the statute--86 Acts, SF 2283, and HF 2484. O'Kane
4.7(2) questioned deletion of "weekly" from 4.7(2) since it
would appear to permit some sort of lump sum distribution.
Moran responded that unless workers' compensation was
paid on a weekly basis, the Department would disallow
the privilege of getting a base premium claim and thus
penalize some workers. The word "weekly" was repealed
ch 96 from Code chapter 96. Responding to Tieden, Bervid said
participation in voluntary payment was quite popular
since an employer can save a great deal of tax money.

INSURANCE Sharon Henry, Insurance, and Pierce Wilson, Health Depart-

DIVISION ment, were present for consideration of:
and INSURANCE DEPARTMENTIS10] P
HEALTH DATA  Acents licensing, fees. L186) ARCBAEY ...eooriiirimmumerinnieieirimrnssaianiii ettt tsssaaee A
"COMMISSION  HEALTH DATA COMMISSIONI465] E
Submission of data, 6.1, 6310 6.6 ARCEGHB. ...c.cerirrereriiienseiiaisisenienasnessresnnnnnoressinsseabs 5/21/88

No questions re 10.18(6). Amendments to chapter 6 of

ch 6 Health Data Commission rules were before the Committee
having been carried over from the June meeting where a
70-day delay had been imposed on 6.4(2). The subrule
stated that "In no event, shall third-party payers submit
data which identify a patient by name, address, or patient
identification unless authorized by the patient."
Henry reported that Department intent was to reinstate
the former definition of the patient identification number
which has been in place for the last five years. Wilson
said that change to the original language identifies the
number that is assigned by a hospital or physician.

TRANSPORTA- Don Alexander was present for Iowa Department of

TION Transportation. Brief discussion of the following:
DEPARTMENT fix.roleu[n c?_verehnrgfe Cunds. (09.B)ch 4 ARC BB45 ... . vuiiiiiitt it ittt e ettt et etee et teeeeaneanecaanes F e

According to Alexander, no changes had been made since
the Notice. He stated that the rules apply to Amoco
refund money--the Exxon money. Tieden asked about 4.4(1)d.

IOWA Mary O'Keefe appeared on behalf of the Iowa Development
DEVELOPMENT Commission. The following agenda was reviewed:
COMMISSION  ivwandustrial new jobs traming program.ch 5 ARCEO4E .....ovioiiiieniiniiiiieiiiniieree e irreeeaais N, rvse

Responding to Priebe, O'Keefe described "new industry"

as one being in existence less than six months and

creating a new increase of jobs. Priebe mentioned his

concern as to the restrictive criteria. Tieden questioned
5.4(1) the ten-day requirement in 5.4(1) and he was informed

that districts often may not have sufficient advance

knowledge so opportunity for telephone notification is
necessary.

Brief discussion of funding which is according to federal
guidelines. O'Kane expressed support for the additional
definitions which, in his opinion, clarify the process.

O'Keefe indicated that the rule on standby property tax
levy--5.8(280B)--was inadvertently included in the Notice.
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The subject is covered by statute.

Chairman Priebe recessed the meeting at 11:55 a.m.
He reconvened the Committee at 1:35 p.m. and called on
Water, Air and Waste Management officials, Diana L.
Hansen, Wayne Réed and Michael Murphy for the following:

Wastewnlgr construction and operation permits, 64.219)"c” to “e,” 64.3(6), 64.5(41d.” 64.6(51},” 64.9. 64.10.
BA12 ARG BBA0 ..ottt il e e e e e e ren e e a e s £ 618/88

Discussion centered on 64.2(9)c which was carried over
from the July 2 ARRC meeting where a 70-day delay had
been imposed. Hansen had researched the statutes as

to the Director's authority to issue variances from
design standards for wastewater treatment systems.

Hansen cited Code section 455B.181 as the Director's
authority. Royce concurred that the law clearly embraces
the concept and he pointed out that there is an appeal
process. Priebe interpreted the section as limited to
public water supply systems, not wastewater systems.
Royce advised that the statute was very broad. Hansen
called attention to changes as a result of reorganiza-
tion (SF2175) which include substituting "director" for
"executive director", "department" for "commission”. i
It was noted that 1986 Acts, SF 2175, broadens the appeal .
process. Hansen and Royce discussed their interpretation -
of the statute. O'Kane moved that the 70-day delay "
imposed on 64.2(9)c be lifted and that the Lt. Governor
and Speaker beapprised of Committee concerns. Motion
carried. .\!J

Melanie Johnson and JoAnn Callison were present for :
OPP [Certain functions transferred to Economic Development,
effective July 1, 1986]. Callison reported that the =
green thumb program, with a few minor changes, was
transferred to the newly created Department of Economic
Development Department. The program was previously
under the authority of the Conservation Commission.

Johnson reviewed amendments to the Job Training
Partnership rules. A hearing was held July 22, but
no comments were forthcoming. Existing complalnt
procedure had been updated. O' Kane viewed the complalnt
procedure as "very extensive" and "extremely onerous.' '
Johnson pointed out the availability of a translation
for enrollees and participants. The amendments were an
attempt to respond to a number of questions by those
who are involved in the procedures, e.g. attorneys..
Johnson did not envision problems.

With respect to conduct of hearing--time--in 19.86(14)a, -
Doyle asked who would request the time and he was doubtfnl
that 30 days was adequate. Johnson answered that,
although the request normally comes from the complainar
it could be from either party. She suggested insertir -
of "by complainant" after "If requested". It was noted
that the federal statute provides for 30 days. Royce
concurred with Doyle that an issue could surface at a
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hearing, be addressed, and disposed of without knowledge
of the reviewing authority. Johnson said intent was to
allow discretion to the hearing officer if one party
wanted to address a related issue without formal complaint.
Doyle suggested allowing amendment of the complaint so a
record is provided. O'Kane questioned confidentiality
provisions in 19.86(1)e. Johnson spoke in support of the
confidentiality and stressed that it was consistent with
due process and a fair determination of issues. Informal
resolution of some issues was possible.

Orrin Nearhoof, Bureau Chief in Teacher Education, Dee
Ann L. Wilson, Public Instruction Department--Department
of Education as of July 1, 1986--presented the following:
Issunnce of certificates and endorsements. 70.18, 70.20, 70.21 ARCEBTL coeiviiiieevrsreerasstossnssasannnsnsnasane F 128

Nearhoof noted that changes to the rules were outlined in
the preamble. A number of comments had been received
since the rulemaking commenced in February 1985.
Nearhoof informed Doyle that the amendments address
driver education only in terms of requirements for a
teacher of the course. Doyle referenced new legislation
which requires each student to study two hours of drunk
driving laws. Nearhoof agreed to examine the matter as
to the procedure to be followed to ensure that teachers
are qualified to explain the law. Doyle wondered about
possible joint effort with the Department of Safety.

Responding to question by Tieden, Nearhoof explained that
"economics" and "consumer studies" are synonomous.

The term "consumer studies" evolved in response to
segments of professionals who contended it was more
commensurate with business. Nearhoof pointed out that

in the social studies area, economics is retained--
70.21(18). Nearhoof continued that the course is usually
required in the social studies segment at the high school
level and those teachers are still certified in economics.
Nearhoof added that the Department has tried to clarify
the process and an Elementary-secondary Advisory Committee
will be appointed in August to begin reviewing the areas
of interest to become part of the rules. Tieden recog-
nized consumer studies as a prominent section of economics
but he felt it was regrettable to skip over other important
elements of economics in business. Nearhoof was willing
to convey Tieden's concern to the appropriate officials.

Priebe and Doyle raised some general questions as to
the effectiveness of the Driver Education Program which
Nearhoof agreed to refer to the Transportation Division.

Ken Tow was present for review of the follow1ng

Surface vosl miming and reclamation operations. 4 52150 c" and *¢” ARCRERG ... .. . . F Tows
i yas ang metatlie minernle. drifhing, 206i7T1 ARU 86RT | . F TZ_' ~n

1o+ 1 finanerai incentives peogram for wni erosion contraf, 3 3017075 :"ﬁ_ SRmLh,” '» mnm, '| ALY 5 RN2yhT
ant s aaR U waAilsl ARUB6RS ... L e N e

Priebe expressed his opinion that land reclamation costs
were exhorbitant. Tow said that amendments to 4.522
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dealt with regulatory side of the active coal mine and
with detention time for sediment funds. The change
reflects new federal rule. 1In presenting amendment to
29.6(7), Tow pointed out that rules governing oil, gas
and metallic minerals were now under Natural Resources
Department. Action taken to adopt the amendment was
taken prior to July 1. Priebe took the position that
the new Department should also appear before the ARRC.

After general discussion, the ARRC decided that in
similar situations, both the previous agency representa-
tive and the new agency representative should appear
before ARRC. No recommendations for chapter 5 amendments.

Chairman Priebe recognized Barry who apprised the Committee
of problems which have developed in the rulemaking process
as a result of reorganization. A recent example: Health
Department officials contend that amendments to their

rules were filed without authority by the newly created
Inspections and Appeals Department and were published

in IAB 7/16/86 as ARC 6750. Barry continued that editorial
work by the Administrative Code editors and proofers was
extensive and additional printing costs would be incurred
if the rulemaking were reversed.

Priebe reasoned that both factions affected by a rulemaking
should sign off on the filing. Committee consensus was
that the Administrative Rules Coordinator should scrutinize
such rules. Royce advised that authority for all groups
involved was vague.

Clark moved that both agencies (previous and new) in a
rulemaking be requested to consult on an issue before it
is submitted for publication. Discussion of the motion.
Royce counseled that the ARRC lacks authority to sign off
on any rulemaking.

Discussion as to who has authority to rescind rules of an
agency whose duties have been transferred or repealed.
O'Kane suggested that detailed information be included

in the preamble to the rules. Barry also mentioned
continuing problems with incorrect citations as to
authority and statutes.being implemented.

After further discussion, the Committee authorized publi-
cation of notice &o all agencies regArding this matter.
Motibn carried.

The. following notice was published in the 8/13/86 IAB:

in thoa_e ‘eases where rules are to be transfer;-ed from one department to 'another pursuant to 1936 lowa Acts,
. Senate File 2175, the 49cun)‘qpt_¢o’r‘3_tai‘2lgg quphnngea must include the following information in addition to eurrently

_requirg_d language: """ 57 N

' :l The presmble must contain a reference to the precise ststutory authority for the trangfer of those rules,
an s e . e -

2. The document must be signed by both the reaponsible ageney official in the agency taking juriadiction
-~ - aver the rules and & responsible agency official in the agency relinquishing the rules.

=+ ‘This policy is necersary lo avoid newly formed agencies from asserting jurindiction and tranaferring ruler withant

“clear nuthorization to make the transfer. In the event an agency offirial fails to sign the document, it will nat be
accepled for filiug or publication. ™7 7 “v < R o e
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The ARRC directed Royce, Burnett, Barry, Wheeler and '
Osmann to seek a solution to the problem between '
Health and Inspections and Appeals.

Gary Nichols, Acting Director, appeared to answer
questions re amendments to the following rules:
Towa Ruaranteed student loan program. lQ.}O. 10.17. 1057, 10.67(1) ARCEHRG ........oooevivtiiininiiinnnnnnn,., £ 72/86

No questions.

Irene Howard appeared for Health Department to explain
physical therapy, continuing education, 138.3(4), ARC 6648,
IAB 7/2/86. Doyle was told there was no way to monitor
self-study.

The following agenda was before the ARRC:

Crow hunting +0m80m, 1011 ARC BBED ..ov\.veuunsenssereererareaossrrsasonensemaorsrssinetoseinsteiaermneenon. £ om0
Rathit und <quirrel hunting <enson. 102.1¢0 1023 ARCBBB1 ......ccvierrniiiiorioaerriinrneiiiinaeiaiiiiisncsses £ Y88
Mink. muskrat. raceoon, bsuuxer apossum. weasel. striped skunk, fox, beaver, coyote, atter and apotted skunk Y
2eum0ns. 104110 104.4, 104.7 ARCBEB2Z ... ..oveiiinseainennraeioneneanessetimnsrmmonsosronsessrseinsinneinsnes F 1/.:88
Deer hunting regulations, ch 108 ARCBB63. ... ... .ciuieuiuniinrnienitieniti e iieiian et titiasnaees £ 7/2'88
Common smpe. Virginia rail, sors, woodcock and ruffed grouse hunting seasons. ch 108 ARC6664 ................... £ 2R
. Trapping limtations, ch 118 ARC 8665 . ....vuuneenrunirnriueineineeiierentenerasriiriiaetetiosieriaaenseeee F u2se
State parks and recrention arens. fees. 45.3  ARC 6659, lso filed emergeney ARC 8658, ......ooveuivnenenen. NYFE 1use
_Park user fee. permit uffized. 51.5:3) ARC6657......... -...... erbesnetensenserisontasnrnrone bomenrnnnanannns . 7/2/88

Chairman Priebe announced that trapping rules would be
considered last. Agency officials included Richard
Bishop, Chief of Wildlife Bureau, Nancy Exline and Al
Farris, Mike Murphy, the Department of Natural Resources.
Also Present: Thomas G. Monroe, Wayne Junke, James A.
Beyer, Ames, Bernie R. Barringer and Larry L. Kielhorn,
Holstein, Iowa Trappers Association, George Scolf, Ottumwa,
National Trappers Association and Iowa Trappers Asso-
ciation; Dean Wecker and Loren Meyers, Fred Stooky,
C.A.C.T.A.S.; Neil J. Bork, Owen Hall, Kenny Mervin,

Iowa Coonhunters Association; and several other interested
citizens. Bishop pointed out that shooting hours were '
dropped altogether for crow season in response to com-
plaints from crow hunters.

No recommendation offered for rules 102.1 to 102.3, ch 104.

Bishop reviewed changes in chapter 106 which included
date change to meet request of muzzleloader and bow
hunters; free any sex licenses to landowners for both
seasons; a landowner will be required to purchase one
license. Priebe had received complaints that special
privileges were afforded to bow hunters since no one
else can get two licenses or two deer--not even the
farmer who feeds them. In his opinion, the deer
population is excessive. Bishop stated that this
sentiment had not been conveyed at the public meeting
on the rules. Bishop estimated a kill of 50,000 deer
unless the weather interferes. Brief discussion of
chapter 109, no action.
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According to Exline, amendment to 45.3 will allow

the Department of Natural Resources Director to waive
or reduce fees for rental facilities for Commission-
sponsored events in state parks. The rule legalizes

current practice. Priebe was doubtful

director had this authority. Royce read Code section
111.47 and concurred that the rulemaking was question-
able. O'Kane recommended that the Commission review
the rule and make any necessary change when the rule
is adopted after Notice. Parker saw no problem with the

that the

rule. Priebe did not disagree with the concept but

stressed that the ARRC is charged with upholding the

law.

After further discussion, Doyle suggested notification
of the problem to the Speaker and Lt. Governor and that
Royce contact Mike Smith, Assistant Attorney General.

Royce pointed out that the Commission has authority to

set fees,not waive them. Suggestion was made for a
special review of the matter at the September ARRC
meeting. Priebe learned that this matter had not

been before the Commission previously and Exline as-
sumed the question came from their attorneys.

reported approval from the Administrative Rules

Coordinator for the emergency adoption

of 45.3. She
concluded that fee reduction has been provided by the

director for three years, Priebe recommended proposal

for a statutory change in 1987. No other questions.

Amendment to 51.5(3) will clarify that
permit must be attached to the vehicle
adhesive and not transferable from one
another. Exline offered statistics on
A 7 to 8 per cent reduction in park
attributed to a wet spring. Estimated

park user fees was $800,000 per year andé, as of July 21,
the Department had collected $609,000 in revenue from

a park user
by its own
vehicle to
the fees.
use has been
revenue from

the sales. Free permits amounting to $43,000 have

been given to persons over 65 and food stamp or medical
assistance recipients. O'Kane was interested in the

administrative cost but Exline had no information.

Farris reviewed the history of chapter 114 from 1985,

commenting that rule 114.1 re limitation of snares

and conibear-type traps on roadside ditches is identi-
cal to the proposal last year. Rule 114.2 prohibits

snares on roadside right of way from being within

touching distance of a fence parallel to the right of

way and sets a maximum 8-inch loop size for snares
used on dry land--a change from 12 inches. Snares

cannot be attached to drags, which is a change.
public objected to snares being driven into the ground.

Body-gripping or conibear-type traps are prohibited
on public road right of way within 5 feet of any fence. \w’/
Noticed provision for seasonal limitation on use of

snares and conibears during coyote and beaver season
was deleted before adoption; Rule 114.4 sets maximum
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size of foothold or leghold trap at 7 inches and
prohibits serrated or toothed jaws; no change from
Notice for leghold traps.

Farris continued that the Commission received public
comment at January and February meetings last year.

At the January 1986 Commission meeting, there were
requests for ban of snares and that conibears be no longer
than 4 1/2 inches for use on dry land. This subject

was discussed at all meetings through June. In addition,
five public meetings were held around the state in May
without agreement.

Chairman Pricbe announced that anyone wishing to spcak
would be given opportunity to be heard.

Monroe presented a petition with 329 signatures oppos-
ing chapter 114. They believe the rules "unfair and
objectionable" to both trappers and landowners.

Monroe offered background of the rules over the last
three years. He referenced the House study bill

to outlaw use of snares. With only three days’ notice,
he and 150 other trappers appeared in the House chamber
for a hearing on the bill. Over 20 speakers had defended
the use of snares. Monroe recalled that Les Lichliter,
former Commissioner and Executive Secretary of Isaac
Walton League also spoke in defense of trappers that
evening. The next spring, Conservation staff contacted
leadership of the Trapping Association and a meeting

was held at Chelsea. They were informed of a "steam-
roller of pressure" against conibear and snare traps.
Monroe had used both types and there had been no

problem in his area. At the Chelsea meeting, he also
heard that the Coonhunters Association was planning

to become "antitrap." Monroe had requested a copy of
the complaints on trapping since it was the responsi-
bility of the Trapper's Association to resolve them.

He then learned that, statewide, there were no more than
five complaints out of approximately 15,000 trappers.
Monroe read from a synopsis of events which, by reference,
becomes a part of these minutes. Monroe expressed
willingness of the Trappers Association to work with

the Commission even though they do not see "eye-to-eye"
at this time.

James McCarrier, Iowa City lawyer, spoke on behalf of
Furtakers and the Iowa Trappers Association. He
addressed what he considered to be the unlawful adoption
of the rules. He urged objection on the basis that

the rules are contrary to and exceed Department authority
in 107.24(6). McCarrier argued that the rules were

also arbitrary, capricious and unreasonable. He
declared that too much restriction was placed on
trapping when no problem exists. McCarrier quoted

from Code §109.38 which provides "...and after an
investigation, alter, limit, restrict methods and
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CONSERVATION means... if the investigation reveals that the
COMMISSION action would be desirable or beneficial in promoting
(Cont.) the interests of conservation..." He maintained -’

there had been no "investigation" and, in his opinion,
the rulemaking was unlawful.

107.24(5) Farris referenced §107.24(5) rather than subsection 6

109.38 for clear authority. He added that §109.38 further
clarifies that authority and "investigation" does not
imply a scientific investigation. Farris explained
that the Notice to the public informed them that the
agency was considering adopting restrictions. O'Kane
concurred with Farris that the issue had been before
the Commission and Staff for a number of years. He
recalled that the Commission was represented at the
public hearing in the House three years ago. McCarrier
argued that restrictions on conibears and snares were
all new subjects brought up at the January and February
meetings. O'Kane pointed out that the proposal three
years ago in the study bill was to ban all snares.
He was serving as Chair of the subcommittee at the
time. Other Committee members concurred with O'Kane
on the subject.

McCarrier viewed the entire action as objectionable,
since Commissioners failed to cite principal reasons
for and against the rules adopted. "
Royce was quizzed re time frame for concise statements.
He noted that a court case determined 6 months was too
long. The Supreme Court avoided that and refused to
determine a good time. Royce thought 2 months was
probably within the law and, maybe, 3-4 months.

He added that the concise statement is aimed more
toward court action than committee deliberation,
although that probably should have been reversed.

McCarrier contended that the rules did not meet the
recommendations of Code §17A.4(1) since they were
changed after the Notice. O'Kane asked Royce if he
viewed the changes as substantive. It was Royce's
opinion that the rules passed muster in terms of
legality of the Notice. He continued that change is
permitted between the Noticed and adopted rule;
otherwise, there would be endless series of Notices.
Under Supreme Court doctrine, they hold that substan-
tive change can be made so long as it is in character
or keeping with the original notice. Royce did not
consider change of snare size to be substantive change.
Priebe believed the Commission had statutory authority
to change the rule. McCarrier continued to argue his
point that the APA intent was to avoid substantial
change. Farris contended that Notice was given since, \wo/
up until this time, there had been no limitation on
the size of snare loop. General disagreement between
Farris and McCarrier.
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O'Kane agreed that McCarrier's point was arguable
since the ARRC has often insisted on renoticing
rules covering different subject than published in
the notice.

McCarrier took the position that the Commission had
altered the statute by placing a restriction on tag
requirements--114.5.

Discussion of the trap tag requirements with Farris
stating there was question as to meaning of "used"

in the Code and the Commission was attempting to
clarify it. They construe it to mean an instrument
used for the "taking of," not an implement that is set

in the field. Committee consensus was that Conserva-
tion had exceeded their authority, in this instance.
Farris recalled the most common complaint during
trapping season involves untagged traps. They encounter
individuals with untagged traps in back of a truck or
vehicle. Hunters will usually promise to do the
tagging when the traps are set. The Commission is
striving toward enforcement in this area. Individuals
with untagged traps in use are subject to citation.
Clark observed the rule did not give confiscation
authority. Farris responded that 17A gives authority
to promulgate rules for clarification and he referenced
§109.92 again. Committee members wondered what other
use those traps would have. McCarrier saw that as

the most important point.

Bernie Barringer, Forest City, commented that most
tags on traps are chewed off when the animal is caught.
If a game warden observes the trapper working with
untagged traps, the trapper would be subject to fine.
Barringer noted that a 33 1/3 reduction on snare loop
is not a percentage reduction. He made the point that
you "can't cram coyote in the Asian snare."

Beyer spoke of the frustration of trappers being
confronted with different proposed restrictions.

He referenced the fact that two Commissioners had
requested input from the Iowa Trappers Association.

He added that furtakers were not notified of the
proposals. He contended proposals had been inadequately
investigated as to need and impact. Beyer doubted
that 114.4 re serrated jaw traps would have little
impact since trappers do not use them on land at this
time. A closer scrutiny of the rule reveals that
padded jaw trap which has rubber jaws would be illegal
since the pad is serrated. Beyer was doubtful the
Commission would favor outlawing this "valuable tool."
In conclusion, Beyer urged careful consideration of
the full impact of the rules. His association's

goal is to educate all trappers and work actively

to resolve the complaints.

- 3388 -



CONSERVATION
COMMISSION
(Cont.)

7-31-86
Scolf reported that the National Trappers Association

was dissatisfied with the rules. He was of the opinion

that their suggestions to the Commissioners "fell on
deaf ears." He supported more law enforcement and
recognized that officers have their "hands tied."
Kielhorn of Holstein addressed economics of the fur
industry: "1974 and 1975 harvest was $4.8 million;
'76-"'77, $8.9 million; the $10 million mark was
topped between '78-'82; fox topped $1 million and
raccoon between $8 and $9 million; a dollar turns
over 3 times in the state before profit is out."
Kielhorn concurred that Commission restrictions
could significantly reduce the fur harvest. Trappers
save farmers millions of dollars through predator
control.

Decker demonstrated various devices which are con-
sidered "harmless" to pets, livestocks, etc. and
distributed pictures to discount that argument.

Farris and Decker disagreed as to size limit on loops.
Decker said snares with some restrictions used under
water might be acceptable. 1In his opinion, trappers
should run traps every 24 hours and many problems
could be avoided.

Myers Maxburg, farmer, landowner, auctioneer, trapper
and coon hunter spoke of his use of conibears and
contended that a dog can be released from the trap.
Fred Stooky, hunter, sportsman and fisherman offered
support for Farris "who has done a good job." One

of Stooky's dogs had been killed in a tagged snare
and one in an untagged conibear. The hunting dogs
were not allowed to run loose. Anna Scolf challenged
certain actions by Farris at some of the meetings.
O'Kane defended Farris and Wilson, pointing out they
were merely acting on behalf of the Commission.
Barringer encouraged enforcement of existing laws.

He cited importance of road ditches for trapping and
he asserted that trappers have become paranoid--
antitrapping sentiment seems to prevail. He viewed
the Commission as being antagonistic and he urged
"education" for the average trapper. "Big-time"
trappers are knowledgeable. Tieden estimated a large
increase in license fees would be needed to fund more
law enforcement which would undoubtedly generate "a
hue and cry." He recalled a "continuing fight" since
he came to the legislature twenty-years ago. However,
he was sympathetic with the problem.

McCarrier assured the Committee that trappers prefer
a good public image but prefer a study to document
need for further restrictions. We have had suggested
pro-trapper articles to the media. Further, his
group had made an attempt to educate the public re
damage by feral cats and dogs--wild cats being the
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CONSERVATION most prominent predator in the state. He referenced
COMMISSION recent legislation to deter the practice of "dumping"

</ (Cont.) cats and dogs. Owen continued that trappers, prior

to fur harvester licenses, were required to buy
licenses that were strictly for trapping. On the

back of that license, notation indicated that "fisher-
men and hunters contribute $85 million per year to
Iowa's economy." He contended that trappers should
also be recognized since an average trapper, 22,000
Iowa trappers in 1984, spends $273 dollars before he
ever sets a trap. Owen estimated over $13 million

for the total economic gain for the state. He urged
objection by the ARRC to the rules.

Mervin took the position that as a coon hunter he

had a right to turn his dog loose without worry that
it would be killed in a snare or conibear trap.

A survey of his association revealed that approximately
95 per cent of them favored ban on snares and under-
water conibears over size of 220. However, they
recognize the hardship which the trappers would incur
and support the rules as they are published. Mervin
recalled that the 330 conibear was outlawed a few
years ago and it is the same size as the 12" snare
for underwater use only. He reasoned that the
solution was to protect rights of other sportsmen
with minimum enfringement on trappers.

\a/ Clark was informed that a survey from 91 respondents
revealed that four dogs were killed during last year's
hunting season. Clark noted that a number of people ‘
were also shot or killed by hunters. Priebe recog-
nized this as an emotional issue but both sides must
be heard. He explained that the function of the
ARRC was to decide whether the Department had exceeded
its authority or acted in a capricious manner. He
suggested asking Commissioner Kennedy to appear at
the August ARRC meeting. An opponent demonstrated
the method for setting a snare for beaver, and he
opposed reduction of the snare diameter from 12 to 8
inches. Neil Bach concurred that it would be very
difficult to catch a beaver in an 8-inch loop, and he
declared that the foot trap was not the total answer.
In addition, a female trapper would have difficulty
setting the 8-inch trap.

Priebe interjected that most of the arguments had
been heard and he spoke in defense of Farris and
Bishop.

Discussion of possible formal action by the ARRC.
O'Kane took the position that the Commission was
within their authority and only possible grounds

\aw/ for objection would be that the filed rule contained
provisions not in the Notice. Royce concurred that
there was substantial change from the Notice and he
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CONSERVATION had never argued otherwise. He continued that was
Trapping not the point and referenced the 1983 Iowa Supreme
Continued ‘Court case that held substantial changes can be made
as long as they are within the character of the -’

original notice. Clark saw reaction to an 8-inch
snare as quite different from reaction to a 12-inch
snare and substantive in that sense. Priebe favored
delay until August for further study. He suggested
that Kennedy and one other Commissioner be requested
to attend. O'Kane and Royce saw no reason for delay.

Doyle wondered what neighboring states were doing and
Farris provided detailed information, which revealed
that each differed in their requirements.

Clark wondered if there were statistics on amount of
trapping in those states. Farris guessed that Illinois,
Minnesota, Wisconsin and Missouri have at least as
many if not more than Iowa. He assumed Kansas, South
Dakota, and Nebraska would have fewer. Someone from
the audience said that Minnesota and Wisconsin were
the biggest trapping states with Iowa close behind.
Doyle reasoned that any action would be arbitrary
since every state differed in their regulation.

He had problems with the body-gripping and tagging
requirements. In addition, he had problems with a
rule or law which makes possession alone a crime.

Motion to delay Doyle moved to defer rules on trapping, chapter 114, o’
for seventy days for further study and that they be
placed on the agenda for further review at next
meeting.on August 21. Also, that Conservation Com-
missioners be requested to apppear at that meeting.

Discussion of the motion. Priebe declared that if
the Commissioners do not feel strongly enough to ap-
pear and defend their positions, he would move an
objection to the rules. He added, "If they do not
have 'guts' enough to defend their positions, they
don't belong on there."

Motion was carried. O'Kane voted "no."
NO AGENCY

REP'S No agency representatives were requested to appear for:

COMMERCE COMMISSION({250]|
Energy conservation improvements — pilot programs. ch 30 ARCG6Td........ooiiiiiiiiiiiiiiiiiiiiieinnnns N. uss

HUMAN SERVICES DEPARTMENT{498]

ADC. “central office” defined. resources — trusts. 40.1, 41.618) ARC 6667 ... .....ccooviiiiiiiiiiiiiiniiiiiainnn, N 1288
INDUSTRIAL COMMISSIONER[500]

Substance and interpretive sules, paveoll tax tables, 9.8, filed emergency ARCEGER ...t F£ 286
MERIT EMPLOYMENT DEPARTMENT(570] }
Earl: rotirement and early termination. 8.1, 8.7, 11.1(1) and “c* ARC 6677. also filed emergency ARC 6676 A/ *F2 11286

REGENTS, BOARD OF{720} .
Admunistration of the pay plan. 3.19. 33X 1F'b.” 130 TAKN, AIHTIAT. LINTFOD. 30D 30D filed o\
emergeney. ARUBBI. ... oot . 2

SECRETARY OF STATE(T50)
Eiectrunic voting systems, HL1121 e, " 10.104)%, 10241, 10 22, [iled withuut notice. ARC6679................. EwpN  Tuse
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It was agreed that Commissioners Sam Kennedy and
William Ridout, and any other Commissioners who
wish to attend would be requested to appear at
the August 21 meeting.

ADJOURNMENT Chairman Priebe adjourned the meeting at 6:10 p.m.
Next meeting was scheduled for August 19, 20 and 21.

Respectfully submitted,

<::2>ﬂﬁy£ZZQ'¢§¢¢4qy
Phyllié Barry, Sec&etary

Assistance of Vivian Haag
and Bonnie King

s 4

Chairman
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