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Place of Meeting: 

Members Present: 

AGING COMMISSION 

10~3(2) 

1.2(1) 

MINUTES OF THE REGULAR MEETING 
OF THE 

ADMINISTRATIVE RULES REVIEW COMMITTEE 

Tuesday and Wednesday, July 13 and 14, 1982 

Committee Room 22, Statehouse, Des Moines, Iowa. 

Representative Laverne w. Schroeder, Chairman; Senator 
Berl E. Priebe, Vice Chairman; Senators Edgar Holden and 
Dale Tieden; Representatives Betty J. Clark and Ned 
Chiodo. 
Also present: Joseph Royce, Legal Counsel; Brice . 
Oakley, Rules Coordinator; Phyllis Barry, Deputy Code 
Editor; and Vivian Haag, Administrative Assistant. 

Chairman Schroeder convened the meeting at 10:15 a.m. 

Ron Beane and Mary Ann Olson appeared on behalf of the 
Aging Commission for review of rules relating to the 
responsibilities of the State Agencies and Area Agencies 
on Aging in the ·administration, funding and delivery of 
services to the elderly throughout the state. 

AGING, COMMISSION ON[20] 
Complete revision. chs 1 to lU .Al~C :!9:!G ••• E. .......................................................................... 6/9/82 

Schroeder questioned petition contents in 10.3(2), 
paragraphs "a", »c" and "e". He could envision problems 
if there were strict interpretation. He cited elderly 
groups who might seek a change but would not comprehend 
a formal practice. Oakley defended the provisions as 
being consistent with ARRC past practices. 

Clark wondered if the Commission could advise those '""·:~"-· 
with questions where assistance was available with the ~\)~ 
11·bureaucratic system. 11 Schroeder referred to "c" againr:;,( 
and pondered whether the right to petition and amend ii>:­
had been waived. Beane declared that was not the intent;~:; 
Schroeder asked that the agency office assist petitioners.· 
in preparing the proper form. · 

Clark pointed out lack of dates certain in CFR refer­
ences in 1.2(1). Royce briefed the Committee on the 
constitutional question of adoption of future amend­
ments in a statement that has the force and effect of 
law. He emphasized a particular date must be estab­
lished. Clark noted the ambivalent definition of 
nstate agency". She queried how "executive director" 
could be defined as "state agency". Beane contended 
the two were interchangeable. 

Holden reflected on the man-hours involved in the 
omnibus revision and questioned whether they were 
.justified. Beane was hopeful that the major effort 
would provide a base for the agency where only minor 
changes will be necessary in the future. Oakley inter­
jected that basically the Conunission had complied with 
statutory mandate. 
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Clark noted areas where grammatical corrections were needed, 
inc 1 uding 2. 5 ( 4) , 4 • 4 ( 1) ( 2) , 5. 4 ( 3) , 6 .11 (1) , 8. 4 2 ( 1) , and 
10.3(4)"c". 

Responding to Tieden, Beane was of the opinion the agency 
would be funded for some years in the future. Tieden re­
ferred to 4.1 and expressed concern over the Commission's 

4.1 authority for input into budgets of various state agencies. 
Beane responded that was mandated by federal and state law. 
Priebe concurred with Tieden's concern. There was discussion 
of Iowa Code Chapter 249B. It was noted the long-term care 
ombudsman program has been available for six years. 

AUDITOR OF John.Pringle appeared on behalf of the Auditor for review of: 
STATE 

BOARD OF 
NURSING 

HEALTH 
DEPARTMENT 

AUDITOR OF STATE[130] . 
Iowa indu:itrial loun corporation thriCL gu:ranty Act.1.2S.1.28(4), 1.2S(8). l.28(12) to 1.28(15).1.29 ARC 2934.P. •••••••••• 6;9/82. 

No formal action taken. 

Chairman Schroeder announced that, due to the conflict with 
state tests being given by the Board of Nursing, represen­
tatives were unable to be present. The following rules will 
be reviewed at a subsequent meeting: 
NURSING BOAR0[590l . . JV · . ~ ... ' , • 
Licensed practic:al nurse, supervii;ory role. 6.sorc•(t) ~ (4}. 6.5{trd ... .AP.C :?76.t nctice nm~ndd ARC 2923 ••••• ; ••• ~. ;;.·.&r:J/82 

Rules of the Health Depa~tment before the Committee were as 
follows: 

flEALTH DEPARTltENT[470l 
He:atth c:are (:icililk":S, residents' rh:hts. amendments to chs 5':'. 58. 59. 63 and 64 ~RC !!930 ••• .F.' ••••••• ··•·•• •••• •••••• ••• 6/9/82 
fntermedi:ite care i:ieilities. personr:el. 5S.llc2T'~ ARC :?961 •••• ~ ••••••••••••••••••••••••••••••••••••••••••••••••••••• 6/9/S2 
Skilled nursinic facilities. i>ersonnel. 59.13(2l"1r"' and ~h" ARC 2962 • N ...•.. ..... ·••••••••••••••••••••••••••••••••••••••6/9/S2 
Podiatry examiners, temponry certificate. 139..:?l5). 139.3(6j. 139.4 ARC 2985 •• N. •• .••• •••••••••• •••••••••••• •••••••• 6/23/S2 

Representing the Department were Norman Pawlewski, Commissioner· 
of Health; Dana Petrosky and Peter Fox, Hearing Officers; Ted · 
Ellis, Deputy Commissioner. Also present: Bill Millen· ·and~ 
Dianne Abdouch, Atlantic; Jack Thomson and Dan Schwieger, 
ABCM Corp., Hampton; Senator Julia Gentlemen, Des Moines; 
Representative Dottie Carpenter, West Des Moines; Represen­
tative L. w. "Joe" Gross, Mt. Ayr; Jean Kruse, LPN, Afton; 
Jack A. Clark, HCM, Altoona; Paul Piper, Miller Rest Home, 
Sutherland; Cheryl Guild, Western Home, Cedar Falls; Karla 
J. Miller, Bartels Lutheran. Home, Waverly; R. Youells and 
Jack Kegel, Des Moines; Ramona Zaleski, OASIS, Des Moines; 
Paul & Mary Ann Bousfield, Friendship Haven, Fort Dodge; 
Blaine Donaldson, Storm Lake; Buck Brock and Larry Breeding, 
Iowa Health Care Association; Constance and Russ Proffitt, 
Lisbon; Roscoe Van Dye, National Retired Teachers Association/ 
Association of Retired Persons; Wayne Pos, Iowa Aging Coali­
tion; Ron Moegenbuig-, Des Moines; Elizabeth Selk, Linn County 
Council on Aging; a~q Mrs. Sadie F. Foster, concerned tax-
payer. Susan Bramme~, assistant attorney general, was present ~ 
on behalf of the Health Department. 
Chairman Schroeder recognized Rep. Clark who asked for per­
mission to make a clarifying statement. She referred to 
accusations that she "voted for the patients' bill of rights 
in the Legislature because she knew she could kill them in 
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Administrative Rules." Clark expressed her resentment·and 
anger at the misguid~d letters from constituents and others. 
She presumed she was a target for criticism since the bill 
came out of her Conunittee. However, she wanted it understood 
that, consistently, her .position on the issue has been to 
advocate the best possible legislation and rules for the 
benefit of the elderly. Chair asked if there were other 
opening statments. There were none. 

Chairman Schroeder announced that podiatry examiners rules 
would be taken up. Fox cited HF 2348(69GA) as the statute 
being implemented by amendments to chapter 139 which pertain 
to podiatry schools. Responding to Holden's question, Fox 
assumed there would be continuing education although it was 
not specifically addressed in the law. No further questions. 

chapters 57,Discussion returned to amendments to chapters 57, 58, 59, 
58, 59, 63 63 and 64. Petrosky stated that the Department of Health 
and 64 was mandated by HF 825 to draft rules concerning residents' 

bill of rights. Notice of intended action was published 
December 23, 1981. The Department was directed to apply the 
federal bill of rights for nursing home residents to state 
rules and to draft rules on four other areas which included 
involuntary discharge of the resident from health care facil­
ity, required holding of a bed while the resident is tempor­
arily absent from the facility and involvement of the care 
review conunittee in investigation process. Four public hear­
ings were:; ·held -- Des Moines, Cedar R~pids, Carroll and Red Oak. 

Petrosky continued that the hearing at Red Oak was requested 
but the others were initiated by the Department. Hundreds 
of comments were received, rules were rewritten with those 
in mind and 62 substantive changes were made in the final 
draft. 

Schroeder took the position that thirty pages of rules on 
patients' rights were excessive. Department officials de­
fended the need for rules that are very specific, especially 
in the area of fining and citing a facility for violation. 
They emphasized that specific rules were much easier to 
enforce. Pawlewski conunented that detailed rules apprise 
the operator of a facility of what is expected for compliance. 
He continued that the Department tries to quantify as much 
as possible for their own benefit as well as for the provi­
ders. 

Responding to Clark, Brammer said Title XIX facilities are 
supposed to be following the guidelines regardless of whether 
they are profit or nonprofit. It was Pawlewski's understand­
ing that. "interpretative guidelines" must be included in 
the rulemaking process. Thus, for benefit of enforcement 
personnel, the Department combined the rules and guidelines. 
Petrosky expl~ined the reason for the existing voluminous rules 
on care facilities, generally, adopted in 1972. Gross sup­
ported the method followed by the Department. 
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Holden raised question as to the reason the federal residents' 
bill of rights was not adopted by reference. Pawlewski 
stated there was really no need to pass a patients' bill of ·~ 
rights since federal regulations were already being enforced. 
He continued that most facilities were, to a large degree, 
already complying with the federal bill of rights, but the 
federal interpretative guidelines did not fit Iowa in every 
caseo 

Tieden inquired about a facility that did not have a Title 
XIX contract, and he read from a Supreme Court ruling 11 

•••• 

that medicaid recipients in private nursing homes have no 
right to a hearing before they are transferred •••• ". He 
asked for comments. Brammer said that case did not exactly 
fit intent in HF 825. The issue before the court was whether 
a resident being transferred from one level of care to another 
was entitled to a hearing prior to the transfer. Court held 
that it is essentially a private decision--there is no state 
action. General discussion of the matter. 

Brammer, in response to Priebe, said that the Department 
adopted the federal rules as contained in 42 CFR, §442 which 
spell out circumstances under which an individual can be dis­
charged involuntarily. Pawlewski called attention. ·.:to: .. the · ··-- ;~·.-··~· -:: 

:· .. fact that the Department had input from the industry,··· acti­
vist groups, providers and the general public. He maintained 
that 80 to 90 percent of the facilities have no problems with 
the rules. ~ 

Petrosky spoke of the vagueness of the federal rules which 
presents a problem with interpretation. Tieden called at-
tention to 57.41(2) concerning flexibility in daily activl-
ties. Although he was not opposed to the concept, he felt 
some restraint was justified. Pawlewski stressed that the 
residents should be given the greatest freedom possible. It 
was Chiodo's interpretation that the facility was still in 
control. General discussion. 

Chairman Schroeder recognized Senator Gentleman.who recalled 
her main concern last year had been with the involuntary dis­
charge sections and their impact on facilities offering con­
tinuous care, which had not been addressed. She cautioned 
against imposing increased health costs. Although Gentle­
man preferred not to offer.a recommendation, she tabbed the 
rules as "bulky" and thought legislative change might be 
needed. 

Van Dyke, who had. served in the Older Iowans Legislature, spoke 
in favor of the rules. Donaldson emphasized he was not op­
posed to the residents' bill of rights, and referenced mater­
ial he had sent to the Committee. Problem areas included 
multilevel care. He disagreed with the attorney general's 
opinion on transferring from residential to ICF or from ICF ~ 
to residential and mentioned the expense involved. Donaldson 
expressed dissatisfaction with the hearing process. In ad­
dition, he had real problems with the visiting hour require­
ments and he differed on the interpretation of "dignity" and 
"privacy." - 1744 -
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He called attention to the problems of unlimited visitation 
in long-term care facilities. Donaldson had discussed the 
matter with his Care Review Committee which was opposed to 
becoming a "complaint depar"t:ment." He urged a 70-day delay 
or delay into the next General Assembly with a request that 
legislation be clarified. 

Pawlewski could see no merit in delaying implementation since 
the Health Care Professionals and administrators of multi­
level facilities had over one year to comment on these rules. 
He noted that the Department had not been favored with a copy 
of Donaldson's letter. Pawlewski pointed out that most of 
Donaldson's opposition was to the federal rules -- not the 
patients' bill of rights. Pawlewski admitted there was a 
problem with visiting hour restrictions. 

Clark asked Donaldson· about counseling. She interpreted the 
~ule as allowing someone other than a professional to counsel. 
Petrosky stated that federally certified facilities must pro­
vide a social worker. 

Foster, as a concerned taxpayer, addressed the Committee 
on behalf of an aunt. She enumerated problems faced by her 
aunt in a facility--including being isolated from the dining 
hall because of eating too slowly. Foster had observed that 
the meals left much to be desired. 

Priebe took the position that the economic statement prepared 
by the Health Department was inadequate. Holden declared 
the rules would have "more of an impact than any of us believe." 
He placed much of the responsibility on the legislature for 
seemingly indiscriminate rulemaking mandates. He noted that 
proponents of the patients' bill of ri·ghts were complaining 
about the costs. He· had·no idea that "these rules would be 
this extensive" but did not wish to be too critical about 
that. Holden continued that perhaps the entire legislature 
should be exposed to the rules -- not just the Rules Review 
Committee. Priebe was inclined to concur with Donaldson that 
fixed visiting hours were preferable. He reiterated the fact 
that the rules would result in increased costs which would 
not be borne by the state or Title XIX, but by private paying 
patients. 

Oakley suggested the Committee provide itself with additional 
staff to study bills whiie they are in the legislative process 
and before they are enacted. He called attention to the fact 
that while the Health rules did lay over during a legisla­
tive session and a fiscal note was issued by the fiscal bur­
eau, they were unable to provide an estimate of the impact. 
Oakley clarified the sequence of amendments to the CFR in 
January .1981. He reported that it was his understanding 
the Governor would not veto th~ rules. 
Breeding knew of no organized opposition. 

Priebe defended the fiscal bureau contending that at the time 
of the request they were unaware of the volume of rules. 
Oakley noted there was no appropriation for enforcement of 
the rules. 1745 -
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He doubted there were problems with regard to patients' 
rights in the state at this time. Tieden had called nursing 
home operators in his area and although they were not taking 
a position on the issue, they all had complaints. 

Discussion moved to proposed increase in minimum hours of 
daily nursing case in intermediat~ and skilled nursing facil­
ities. Petrosky referenced her position paper on the subject. 
She responded to Priebe that the economic impact wouid be 
arou~d $2 million. Holden questioned the need for the change 
since most facilities are already complying. Department of­
ficials wanted to ensure continued compliance in view of the 
increase in the aging population. 

Chiodo made the point that the legislature, last year, speci­
fically refused to provide reimbursement. He declared this 
was unfair when costs for the facilities were increased. He 
pondered, "Who will suffer the brunt of it?" Petrosky re­
sponded they anticipated an effective date of January 1 for the 
rule recognizing that it would be unreasonable for the state 
to increase staffing and costs without a reimbursement system. 
They consulted with DSS, governor's office and the Committee 
on Health Care Costs and the consensus was the rules were 
needed. Since there was no other way to bring it up for dis- ......... :~- ~-.. :: 
cussion, it was filed under Notice of Intended Action~ and 
this is the minimum health standard needed. 

Chiodo favored more lead time to allow the legislature a chance~ 
to face up to the reimbursement question. Schroeder wondered 
if a later implementation· date had been considered. Pawlew-
ski saw no difficulty in changing the date. 

Breed1ng presented a written statement re ARC 2961 and 2962 
wherein he acknowledged-the issue was a difficult one -­
equating quality health car·e and needs with dollars. It was. 
his opinion that provisions placed in both legislation and 
rules requiring objectivity and burden of proof on the part- ~­
of the Department had not been met in relationship to the 
rules. He took issue with the Department's position that the 
legislature sets minimums. He argued this was the Depart­
ment's responsibility. 

He viewed 58.11(2)f as an attempt to raise staffing without 
dealing with needs of residents. ,Industry has better know­
ledge as to l.evel of care requirements. Iowa Code, §135C.2(2~ -
was discussed. Breeding disagreed with the Department's esti­
mated cost of $2 million, contending it would be closer to 
$4 million. Breeding was not aware· that the Health Facili-
ties Advisory Committee, of which the Iowa Health Care Asso­
ciation is a member, was ever convened for the purpose of 
reviewing the proposal. He cited §l35C.14 which requires 
consultation with numerous groups that will be affected. 
Breeding's group had asked the Department to provide a con-
cise statement addressing questions set forth in the letter. 
He asked the ARRC committee to request an accurate impact 
statement. Moegenburg had mailed a position paper to Com­
mittee and, for the sake of brevity, he asked them to.accept 
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Breeding's position as part of theirs. He took exception to 
the assumption patient care would improve by raising the max­
imum staff level in facilities. In addition, Moegenburg did 
not think "need" for the change had been proven. 

Priebe recommended July.1983 as opposed to January 1983 effec­
tive date. Pawlewski stressed that the proposal was intended 
as a preventive measure--not as a reaction to a crisis situa­
tion. 

Tieden supported the viewpoint that the proof of need had not 
been made. After further discussion, Department officials 
agreed to work with DSS in providing information to the 
Appropriations Committee in January. 

Conunittee was recessed for lunch at 12:30.p.m. to be re­
convened at 1:45 p.m . 
Chairman Schroeder reconvened the meeting at 2:00 p.m. 

Schroeder brought up the matter of Health rules on residents' 
rights. He asked that the Committee consider a proposed ob­
jection which had been drafted by Royce at the request of the 
Chair. Holden expressed strong. feelings that ·the nepar·tment 
had gone beyond legislative intent. 

Holden moved that the Rules Review Committee object to ARC 2930. 
Discussion followed. 

Chiodo opined the rules were lengthy but reasonable. It was 
his position that an objection would place a very dark cloud 
over the concept.. He stated he would not support the motion 
to object. 

Holden felt 11 an obligation to say what we think ought to be 
done." Royce read from the proposed objection and explained 
that it would shift the burden of proof to the Department. 
Holden did not envision a court case the first time some 
patient has a complaint. 

Pawlewski was of the opinion the Department could defend the 
rules successfully. He could foresee an objection as placing 
"a stigma on them." 

A question that came to Clark's mind was how people would 
understand that standards already followed by large numbers 
of nursing homes were so:objectionable. Holden interjected 
that the facilities were complying with the federal standard, 
which the legislature thought was sufficient enough to refer­
ence in the Act. Clark posed the question, "How do you go 
into a home and prove a case from a generalized statement?" 

Pawlewski reiterated they originally thought that state rules 
and regulations and the state law, except for involuntary 
transfer, were sufficient to protect the patients' rights. 
However, they soon realized there was a need for more quanti­
fication as to patients' rights. Also, it occurred to them 
that the endowment-type facilities may suffer some financial 
loss if they had to leave a bed vacant. 
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There was discussion of contracts between patients and care 
facilities. In response to Priebe, Royce could not predict 
if the objection, which addresses the bill of rights, would ~ 
stand up. It was Royce's understanding the legislature thought 
they were implementing language contained in 42 CFR 442.311, 
but were not aware of the interpretative guidelines. 

Holden reiterated his position that the Committee should not 
allow agencies to promulgate rules which are "so terribly 
unre~sonable. 11 

Roll call vote on the motion to object failed to receive 
the necessary votes for approval. Vote was 3 ayes by 
Schroeder, Priebe and Holden and 3 nays by Tieden, Clark 
and Chiodo. 

Priebe requested rule re licensing of Nursing Home Adminis­
trators be placed on the agenda of the Committee for special 
review. So ordered by the Chairman. 

Judy o. Friedman and Ben Stead, Commerce Counsel, represented 
the Commission for review of the following: 

.. COMMERCE CO:\tMISS:ONl250] . 
Teltphone utilitic:1. 22.l. :?:?.2( 1 >. :!'.!.:!(5). :?2.::t2). 22.:116), 22.:U8). z.?.2(11) fD 22 .. 3'13). 2!?.4(1) to 22.4(7). 22..5('1). . 

22.5(11). 22.tit lric" and -h", :.::!.ill). 2:!.H. 22.10 to 2'i.13 ARC :?935 ... F.-•• ................................. ~: ...... ~ ....... 6/9/82 
Al:counting·tclephone comoaniP:;. lll.5(15)"a ", 16.5(16). 16.5(17). 16.5(18), 16.5C20rc", l6.5(:U), 16.5(38). · "': · · 

16.5(.SO) to 16.5(4·1) AUC :!!J.;5 ..• H. ........ ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• ~ ••••••••••• 6/9/82 
AL~ment.-;, 17.2.1'1.4l4J ARC :?998 • • N. •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 6/23182 

Stead informed the Committee that rulemaking with respect to 
rates and service supplied by telephone utilities was com­
menced March 13, 1981. ··.substantive changes have been made 
following three hearingso 

There was brief discussion of Docket 81-19 which will be 
before the Committee at a later meeting. 

In reference to question by Tieden, Stead said the Depart­
ment in 22.1(3)b could include anything from a home taping 
device to receive messages. 

Stead gave a brief overview of amendments to Rule 16.5 which 
resulted from a petition filed by Iowa Telephone Association. 
No questions were raised. 

According to Stead, amendments to chapter 17 will shift some 
costs from remainder to direct assessments. Stead apprised 
the Committee of a petition filed under Code §476.10 by 
Iowa Power relative to a direct assessment. By striking the 
last sentence of 17.2, Cominissioner's salaries can be assigned 
on a remainder assessment. 

James Gulliford, Director, and James Ellerhoff represented 
Soil Conservation for review of the following: 
SOIL CONSERVATION DEPAP.TMENT(780l 
Sur!ace co:i.I minin~ :ind rec!:i:n:uinn nner:itinns. 4.5'.?'2111). 4.5::?:2C15). 4.5:?2~.; l l. 4.S~C56). 4.522(65). 

(.523(15). 4.5:?3(:13), 4.52:Jcrim . .;,5,j(l ;, 4 . .55(5) • .:.3li.(2>'Vll l. 4.32!?~ 13) ARC 2968 ••• N. ...........•••••••••••••••••••••• 6/9/82 
Financial incentives pro~ram for soil eros1un controi, 5.!?0f l ). 5.201:!7). 5.!?0\ 18), 5.20t20>. 5.30. 5.31'1l"a" 

and "b .. , 5.31(!?). 5.3:?. 5.33. li.:;3(1). 5.3:~(2), 5.741.ii"e", 5.';4(5)"a" and .. e". 5.i.;(6). 5.95(1) ARC 2969 .. ~ ................... 6/9/82 
Jo~·a abandoned mine land reclamation progr:im. ch 27 ARC :?:>70 •• H. ...................... •••••• ............... •••• • .6/9/82 

Gulliford advised the Committee that most information in pro­
posed rules governing surface coal mining and reclamation 
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operations was statutory. Responding to Tieden, Gulliford 
said that small coal mining operators understand and endorse 
the rules. Iowa law requires the rules to be as stringent 
environmentally as the fed~ral law. Complete text of the 
voluminous rules will be available for inspection at the 
Soil Conservation office. 

Changes in financial incentives program for soil erosion 
control were required by SF 2286 (69GA, 1982), according 
to Gulliford. 

Discussion of modification of the maintenance agreement that 
is signed by a recipient of state funds. Violators of terms 
of a maintenance agreement will no longer be required to · 
pay back a pro rata share of cost share funds, but will be 
required to repair or reconstruct the permanent soil and 
water conservation practices through an administrative order 
procedure. 

According to Gulliford, the rules require that the recipient 
be responsible for payback and that responsibility would 
transfer to a buyer of the land. He explained they intend 
to adopt the rules with emergency implementation in order 
to coordinate the program. No recommendations were offered. 

There was brief review of chapter 27 which provides for the 
establ-ishment of a state abandoned mine land program. Gulli­
ford touched on the 5-year history of· reclaimed sites under 
a federal program. No formal action taken. 

Chairman Schroeder recessedthe Conunittee at 3:00 p.m. for 
ten minutes. 
Conunittee was reconvened. 

James E. Mitchell, Deputy State Superintendent, Gary Olney 
and Larry Bartlett represented the Department of Public In­
struction for review of the following: 

PUBLIC INSTRUCTI0!-1 OEPARTltENT[G;OJ 
Extracurric:ul3r int1:rllc:nrf3~tic C1>mpetition. ccHWCt':ltive !ltucfont participation. 9.20 ARC :?929 • E.' ••••••••• ••••••• ••••••• 6/9/82 
Hearin~ pruccdurie:1. rule:i 1>C e·.rirlenc::. 50.11 ARC 296U •• r.. ..... ;. ...........•....•••.•.•• •••••••••••• ••••••••••••• •...• 6i9/a2 

Also present: Ted o. Yanecek, Farm Bureau; Harry Kitchen, 
Pat Lentz, Max Schmidt of the Howard-Winneshiek School Dis­
trict; Dennis Brosdahl, Crestwood High School, Cresco; and 
Reverend Donald J. Hawes, Notre Dame, Cresco. 

Mitchell told the Committee that the subject addressed in 
Rule 9.20 was an issue that local school officials asked 
the Department to consider because of declining enrollment 
and financial resources. The rule would extend the per­
missiveness of the Iowa Code which allows local school dis­
tricts to share academics, personnel and facilities in the 
instructional program to some·of the extracurricular activi­
ties. Mitchell stressed that a great deal of effort went 
into the rulemaking and results of a public hearing had been 
incorporated in the rule. The rule now allows for pilot 
projects to be instituted for the 1982-83 school year. 
School districts which had anticipated having to drop pro-
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grams can apply this year. Local boards will have author­
ity to make decisions about extracurricular activities. 
It was noted the rule will "sunset" in three years. 

Responding to Schroeder, Mitchell said pilot programs will 
be left up to the four activity associations-·-speech and 
music, Iowa Girls:' Athletic . Union:, Iowa ·High School Athletic 
Association. 

The Chair offered opportunity for pres~ntations from the 
audience. Brosdahl spoke of implications s~rrounding shared 
activities; e.g., whose code of eligibility would be followed; 
who will pay for equipment, transportation, etc? He dis­
cussed the shared time program for classes whereby outside 
students will be admitted after all public school student 
needs are met. He wondered if they could continue to main­
tain that type of philosophy with an activities program. 
Brosdahl referenced the mixed chorus and pondered whether 
p~lic school students would be cheated as· .a result of Notre 
Dame students being in shared time activity. 

He continued, "Will some of our students not make the team 
as a result of a parochial student being a member?n 11 What 
about the attitude of a public student parent whose child 
could be on the sidelines? 11 The Howared .... Winneshiek district 
had made a concerted effort to reduce expenses. Their bud.;. 
get was reduced by $200,000 for next year and some programs 
were cut. In effect, they have reduced public school op­
portunities because of lack of sufficient funds. It was 
Brosdahl's opinion that by allowing parochial students to 
participate in their district's activities, opportunity for 
public school students would be .further reduced. Priebe made 
the point it would not necessarily be limited to parochial. 
students--it could be any small school. Brosdahl concurred. 

Clark observed that the rule was not mandatory and allows 
flexibility. Brosdahl acL~itted they had had a good relation­
ship with the parochial school and they were hopeful it would 
continue. Howard-Winneshiek District officials took the 
position the rule was not intended for public-parochial 
schools that reside in the same district, but instead it 
was intended for small public high schools with separate 
districts. Discussion of shared time which is implemented 
only when there is space for the student. 

Tieden commented that the state, by law, demands that every 
student have an education; the district more or less deter-· 
mines extracurricular activities. Holden queried at what 
point do you determine when the participating student who 
has enrolled in a public school can no longer attend. 

Responding to Chiodo, Father Hawes also recalled the 
excellent rapport between Notre Dame and Crestwood. He 
did not anticipate problems suggested by Brosdahl. 

As Clark understood the prob~em, students could have all 
of the advantages of the public school and still attend 
the private school. However, if that were done en masse, 
the public school 7 because of funding, could be devastated. 
Clark concluded she did not see it as an immediate threat, 
however. - 1750 -
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There was discussion of agreements for extracurricular ac­
tivities. Mitchell pointed out there can be only one agree­
ment and the number of students would have to be specified. 
Mitchell, in reply to Tieden, agreed there was nothing in 
the rule that addresses the classification of schools for 
activities since the Department has no authority in· that 
area. However, Mitchell emphasized that because of the 
former court case and legislative action, the Department 
has authority and must exercise it in the case of eligi­
bility. He added that the classification system has nothing 
to do with student eligibility and it is not part of the 
Department's rules. The classification scheme would depend 
upon activities association. 

Holden interjected that ARRC should notify the two Education 
Committees of problems that need to be clarified. Tieden 
had grave concerns in this area and was skeptical about the 
rule as it relates to athletics since "everybody wants a 
winner." Good athletic~ should not be at the expense of 
academics, in his opinion. 

Oakley recalled that the rule, when first proposed, contained 
a provision for sharing and there was substantial public com­
ment. The Department eliminated the requirement and then 
proposed it again--definite ambivalence with regard to the 
academic sharing requirement. The Governor studied the matter 
for some weeks and met with staff, DPI and Board members. 
His concern was that the academic requirement on one hand 
might prove to be a barrier if it were too substantial a 
threshold--and if it were so slow, it might promote, even in 
a small way, some unnecessary agreements in order to meet, 
primarily, the desirability for. sports program sharing. Oak­
ley estimated there have been as many advocates that think 
it.will promote reorganization as.think it will be·retarded. 
He saw no substantial impact on reorganization .. In the final 
analysis, the Governor decided· not to veto any· portion of 
this rule • 

. Lentz declared they were in a no-win situation. He had re­
quested a sample contract but none was available. Lentz 
expressed regret that they had not had time to attend other 
meetings on the rule. He reminded the Committee that the 
extracurricular activity program was not considered in the 
foundation aid program. Royce advised Priebe that the De­
partment had authority to set eligibility criteria. 

Mitchell explained to Tieden that "attendance centers" were 
in districts with multiple high schools. Mitchell reiterated 
that he would not minimize the questions raised today although 
they were not new. He felt they could be answered best by 
local boards. There was discussion of the meaning of "contig­
uous" in the rule. Mitchell said activity associations can 
approve applications for public and private schools. 

Schroeder asked if the Committee wanted to defer discussion 
of the rule until Wednesday. 

- 1751 -



PUBLIC 
INSTRUCTION 
Continued 
Motion to 
Delay 

Recess 

Wednesday 
July 14 
Reconvened 

CON SERVA-­
TI ON 
COMMISSION 

ch 106 

7-13-82, 7-14-82 

Tieden mov~d to delay ARC 2929 45 days into the next General 
Assembly. Priebe asked for a roll call. Chiodo could see 
no advantage in a 45-day delay. Mitchell said that 4 schools ~ 
had applied for the program but none had final approval, which 
hinges on the rule. He clarified that with shared time private 
students are enrolled in public schools to take a class--
under 280.15--not involving money. Mitchell referenced the 
weighting plan in Chapter 442. 

Aft~r further discussion, Priebe moved that 'the Conunittee 
arise until Wednesday at 9:00 a.m. The Committee was recessed 
at 4:40 p.m. 

The Conunittee was reconvened Wednesday, July 14, 1982 at 
9:08 a.m. in Committee Room 22. All members were present. 
Also present: Royce, Barry and Haag. Oakley, not present. 

In order to accommodate Conservation Commission officials, 
who had another commitment, Chairman Schroeder deferred the 
review of Department of Public Instruction. The following 
Conservation Commission rules were before the Conunittee: 

CONSERVATtc>N Cmt:\t ISSIONrwo1 • .. -
Rabbit and :111uirrt'I huntinsc !'•':l"'1n:t, ch 1112 AUC 2993 ••• /ff! .•.•••••••••••• ••• ••••• ••• ••••• ••••••••• ••••••••••••• -•••• 6/2!1182 
Jo"urlK•:srin_i: nnim:,fs. ~··i:ul:,lluns fur t:ak1n~. 10·1. I to UM.4 ARC 2994 •• ~ ••••••• ••• •••• ••••• •••••• •••••••• •••• •• ••••••• fif2:1fH2 
DL-er bunt1nic rc1<ulat1un~. JUti.1. lUli.2. 1Uti..t AltC 2~9:; •••••••• F..•••••••••••••••••••••••·•"•••••••••••••••••••••••••• 6/2!V~~ 
Artificial Jakes horsepower limit. 30.2 ARC 2990 .-!tt............. ..... 6/23.l'B" 
Falcon!') resculation:i for huntinit waterfowl. ch 100 ARC 2992 .N •••• :::::::::::::::::::::::::::::::::::::::::::::::: 6/23/~ · 

Robert Barrett, Wildlife Superintendent, appeared on behalf 
of the Conunission. No questions were posed with respect to 
chapters 102 and 104. · 

In re deer hunting. regulations, there was disucssion of the 
bow hunter licensing and Barrett said that although a hunter 
is permitted to hold both bow and gun licenses, he may possess 
only one deer per season. 

In 106.2(1), Priebe questioned the fact that deer of any age 
or sex may be taken by bow and arrow as being unfair to other 
hunters. Barrett replied that the success rate for bow hunters 
was lower and they take a higher percentage of bucks than gun 
hunters. -Also, many bow hunters keep trophies. 

No other questions. Barrett thanked the Conunittee for their 
cooperation. 

PUBLIC Discussion of rule 670--9.20 was resumed. Clark favored 
INSTRUCTION limitation of the rule to public schools. Mitchell noted 

that the Department of Public Instruction does approve some 
~;~~·d private schools. He added, it is a matter of making these 

opportunities available to all children--not merely a matter 
of public and private schools. 

Refer to 
GA 

Chiodo concluded the entire matter should be decided at the 
local level. Holden recognized that part of the problem was 
impact of the private school on the public. Priebe recom­
mended that the chairmen of the Education Committees of the 
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PUBLIC Legislature be apprised of the ARRC misgiving about the rules. 
INSTRUCTION Priebe and Holden asked that the minutes also be included. 
Concluded 

Motion 
Withdrawn 

VOTER 
REGISTRA­
TION 

2. 4 (1) 

SUBSTANCE 
ABUSE 
DEPT. 

REVENUE 
~ DEPARTMENT 

Tieden had reservations about the rules but asked and received 
unanimous consent to withdraw his motion to delay 9.20 45 days 
into the General Assembly. Royce stated that the Committee 
has the power to request the legislature to examine the issue 
without delaying the rule. 

Michael Tramontina, Commissioner, Dorothy Elliott, Director, 
and Burlene Baker, Administrative Assistant, appeared on be­
half of the Voter Registration Commission for review of: 
VOTER REGISTRATION COMMISSION[84!$J 
Newsprint voter regi:itr:ition by ma.ii Curm. 2.4 ."\RC 2927 ••• .I.If •••••••••••• •••••• ••• •••••••••••••••• ••• •••• ••••••••••••• 6/9/82 

Responding to Clark's question as to the discrepancy between 
the registration of voters and the number of people who vote, 
·Tramontina announced that. in the last general election 88 
percent of all registered Republicans, 83 percent of all 
registered Democrats and 77 percent of all registered No 
Party had voted. There was discussion of process used at 
the polls to prevent dishonesty in voting. 

Tramontina explained the history of the amendment to incor­
prate use of a voter registration by mail form which will be 
printed in a newspaper, completed, and submitted by a regis­
trant via the us Postal Services. The University of Iowa 
student senate orignated the concept which received the sup­
port of the Secretary of State. Tramontina displayed the 
form which will be restricted to a particular county. 

Schroeder could envision frustration for county auditors who 
would receive the clippings. Elliott assured him the infor­
mation would be transferred to cards. 

In Holden's opinion, two forms printed in the newspaper could 
cause confu~ion. After general discussion, officials agreed 
to change that to one form per issue. Elliott agreed to 
change the word "the" to "one". Royce, for clarification, 
asked if the words "per issue" could be inserted after "Voter 
Registration by Mail Form". Elliott was amenable. 
No other comments. 

Priebe in the chair. 

Ron Walters, Deputy Director, represented the Department of 
Substance Abuse for licensure standards programs, 3.6, 3.7(1), 
3.7(2) ARC 3000, Notice, IAB 6/23/82. 

There was brief review of the amendments but no formal action 
was taken. 

The following rules of the Revenue Department were reviewed: 

REVENUE DEPARTMEN"l1i301 
C.rtiCic:ition ofas...;.iiosurs. cuurscs. 123. l. 12!\.3 to 1:?3.S, 1:?4.3. 124.6 AI:C 2!>75 •••••• ~ ••••••••••••••••••• •••• •••••••••• 6123182 • 
ConficJenti:il t.:1x inform:tunn: up•fotin~ or !'t.:ltuuuy code references. 6.3.11.9. ::s.6. St.;. 57.6. 63.19. 73.10. 

8l.l4. 87.2(1). HR:!l l>. n!t ~(I). tn:l.9 AltC :!!J:I:! •••• N. ...•........•..•••••••••. ••• •••••••••••••••••••••••••••••••••••••6/9/82 
Taxes. determini&tion nr Cilin5: litatus. 12.l:t. :SU.·ll·U. 46.3'!;rb'" ARC 2933 •• N •••• •••••••••••••••••••• •••• •••• ••• ••••••••. 6/9/82 
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Carl Castelda1 Deputy Director, appeared on behalf of the 
Revenue Department. There were no questions regarding 
amendments to chapters 123 and 124. 

Discussion of 6.3 which, according to Castelda, reflects 
opinions issued by the Attorney General pertaining to the 
release of confidential tax information to other state 
agencies and the state auditor. It also provides for an ex­
change of tax information with Job Service since the US 
Supreme Court has ruled that state unemployment contribu­
tions are a tax. 

Castelda explained that the AG opinion also revealed the 
Auditor of State could not have access to Revenue's tax 
information, so the rules were amended. 

Clark requested removal of "that such is" in 6.3, line 6. 
In re 2933, Castelda stated that SF 2080 (1982 Acts] provided 
that certain retailers and withholding agents must deposit 
sales and withholding taxes semimonthly. The Department 
has established criteria to be used during annual review 
of their files. If a business would be placed in a different 
filing status, they would be afforded an opportunity to show 
Revenue records are incorrect. General discussion of sea­
sonal businesses. 

In 46.3(3}b(4), line 6, Clark called attention to use of 
"current" twice and wondered if the second one· should read 
"correct". Castelda agreed. No other questions. 

Royce called attention to a recent Iowa Supreme Court Case 
ruling. It held that, in corporate income tax returns, if 
the taxpayer has the return professionally prepared, but the 
preparer.did not file it in a timely manner, then legally, 
the individual could not be assessed for a late payment 
penalty. The odd result would seem to encnurage use of pro-+ 
fessional preparers, in Royce's opinion. 

Castelda interjected that this would affect other areas of 
taxes as well. No formal action. 

Schroeder resumed the chair. 

Tieden ·brought up the matter of Health Department proposed 
amendments to 58.11(2)g and 59.13(2)g and h with respect to 
their economic impact. After brief discussion, it was de­
cided a formal request would not be necessary since the De­
partment had agreed to compile economic _impact information 
for the Appropriations Committees. 

Holden initiated a brief discussion as to the ever-present 
problem of agencies expanding their rule-making authority; 
in particular, can the adopted rule which has the force of 
law be challenged? Royce responded with a qualified "yes". 
He reviewed the burden of proof provisions of chapter 17A 
and resulting impact on the aging. 

Holden referred to his representation on the National Council 
Committee which is studying regulatory approval. He favored 
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perusal of a plan whereby full rule-making authority would 
not be granted at the time the law was written. Instead, 
an agency would be asked to provide a detailed proposal for 
implementing the law. The proposal would then be submitted 
to the Committee of the Legislature that developed the law. 
Holden recognized. this procedure might be over-delegation 
of authority to the Legislative Committee. Discussion of the . 
contstitutional question of a "so-called variation of a legis­
lative veto. Holden opined the legislature should continue 
perusal of the issue. 

Chairman Schroeder recessed the Committee at 10:37 a.m.· It 
was reconvened at 10:50 a.m. 

William D. Anderson, Chief, Compliance Section, and Charles 
Miller, Chief, Air Quality Program Development, represented 
the Department of Environmental Quality. ARC 2893, emission 
standards for contaminants, 4.1(2), 4.1(2)"bb" to "ee", Notice, 
IAB 6/23/82, was before the Committee. 

Anderson briefed ARRC re proposal to adopt by reference new 
source performance standards for certain new facilities in 
Iowa: Storage vessels for petroleum liquids constructed after 
6/11/73 and prior to May 19, 1978; also glass manufacturing 
plants, auto surface coating operations and ammonium sulfate 
manufacturers. Whether or not Iowa adopts the standards, 
they will be applicable throughout the United States. Ander­
son informed Schroeder that the only facilities existing in 
Iowa were the. petroleum storage tanks and the state will deal 
with the facility rather than EPA in checking seals to ensure 
vapor loss is prevented. Miller indicated he knew of no op­
po.sition from petroleum suppliers. 

Chiodo was interested in knowing who paid for monitoring. 
Anderson did not envision additional costs but funds earmarked 
for the air pollution control program could be utilized. 

Anderson explained to Chiodo that whether or not the amend­
ments were adopted, state law requires a permit from DEQ. 
Priebe favored leaving the inspection to EPA. Royce opined 
that DEQ had the authority for the rules. 

Holden questioned the need for both 4.1(2)"bb" and "cc". 
Anderson said there were two.separate standards and to reduce 
confusion to the public·,. it was decided the state rule should 
appear similar to the federal version. However, Anderson was 
willing to consider combining the two paragraphs in question. 
Clark wondered if it would be advisable to seek an economic 
impact statement before the rules were filed. Miller had 
attempted to determine the number of facilities regulated. 
He estimated about 200 tanks with approximately 50 built after 
1974. Priebe indicated that when the filed rules were before 
the ARRC, he would move to refer them to the various State 
Government Committees. 

Responding to Holden, Anderson stated that the complete fed­
eral regulations on the subject were voluminous. 
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Chairman Schroeder asked that the Department compile an 
informal impact statement on the proposed amendments and 
make it available to Committee members-- also, include num-
ber of facilities anticipated to be covered. 

Clark pondered .if the impetus of the amendments was intended 
to eliminate dual regulation or, as environrnentalH;ts, ·was 
the Department concerned there would be no standards if 
federal regulation was lifted. Anderson .agreed that if the 
Clean Air Act were abolished at the federal level, that 
would be a good argument. He emphasized.that under the · 
law the state can't be more restrictive than the federal 
government. In the absence of a federal standard, the state. 
would not be precluded from adopting rules. Miller did not 
hesitate to agree~ that agency personnel were 'environmental-
ists." · 

In a matter not officially before the Committee, the restric­
tion on leaf burning was mentioned by members as an example 
of an unfavorable rule.. Miller supported· leaf burJ'l.ing. 
He responded that his staff was asked to do a complete 
documentation of the health aspects of leaf burning and 
results showed that 85 percent of the particulate from the 
residue is so fine that it goes directly into the lungs. r--'\, 
Chiodo expressed oppositon.to the method used by the Depart­
ment in controlling leaf burning. Holden and Clark requested 
the Department to consider adding a statement to the pro-
posed amendments to the effe.ct they· would be rescinded if 
the Clean Air Act were repealed. 

Janet Griffin, Deputy Commissioner, and Denise Horner, 
Attorney, reviewed health maintenance orgainzations, 40.4, 
Notice, ARC 2996, IAB 6/23/82. 

Griffin commented that the rule will provide explicit guide­
lines for the selection· of enrollee representatives to an 
HMO's Board of Directors. She continued the rules should. 
answer questions raised by the HMO's in Iowa. 

Holden questioned the preamble phrase "HMO will be per­
mitted •.•• " and in 40·. 4 ( 3) , 3rd paragraph, " ... may be 
waived •.. " and asked if there was a significance. 
Griff in commented this was not intended but she agreed 
to discuss the matter with the Department. Holder pre-
ferred use of "will be permitted". Griffin informed 
Priebe that there was increased interest in HMO's and 
mention was made of the ever-increasing costs of health care. 

There was discussion of open enrollment and at the suggestion 
of Chiodo, Griffin agreed to consider inclusion of a policy ~ 
on admissions criteria. Holden cautioned that the mere 
existence of an HMO will not reduce health care costs. 
Griff in noted the rates have to be approved by Insurance 
Department. 1756 
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Schroeder requested the Insurance Department to provide in­
formation concerning operational costs of HMO's--a comparison 
of actual health care services by HMO's and the insurance 
industry versus operational expenditures. Griffin suspected 
the HMO's would have a very high loss ratio. No formal action 
taken. · 

PLANNING & Joe Ellis, Affirmative Action and Compliance Officer, also 
PROGRAMMING Complaint Officer for the CETA program, and JoAnn Callison, 

were present for review of the following: 

CETA 

Youth 
Corps 

Recess -
Lunch 

TRANSPOR­
TATION 
DEPARTMENT. 

PLANNING AND PROGRA~lMINGrfl30J · 
CETA. compl:iint riroc:et.lurc. ti.5 AltC :?!JG:s •• #. ..................................................•....••.•..•. 1'S1 tr• .6/9/62 
Youth :iffairs, 14.1(3) to (G), U.2. 14.3 AltC 2921. ;ii~ filed emerf;'eney_ ARC :?920 .. JY..~..€€' ..................... + .... 6/9/82 

Ellis told the Committee that Planning and Programming ad­
ministers the state CETA program and complaint procedure 
which will be revised.in rule 6.5 Schroeder was informed that 
CETA employers had not been notified of the proposal. Clark 
referred to excess use of "opportunity", "said" and "such" 
in 6.5(9)b(5) and 6.5(11). She suggested deletion of "as may 
be 11 in last .line of 6 .• 5 (12) c. 

Priebe questioned Callison·re the selection program. in 14.3(3) 
and learned there were only 19 applicants. Priebe doubted 
that funding was justified., Callison reminded him this was 
only one of many programs. Schroeder and Priebe took issue 

. with the six mandatory items in 14.3(3). Callison defended 
that random selection process as.opening the program to all 
students in Iowa; parents income is not a factor for this 
program. 

There was discussion of equal consideration of males and 
females. Callison stressed that a 50-50 balance between 
boys and girls in the program has been quite successful. 
Rasponding to Holden, Callison said an $808,000 appropriation 
will serve around 250 to 300 youth. Of that amount, $220,0oo· 
will be used this summer. She added that 70 percent of the 
appropriation goes to the youth for wages and benefits and 
·administration costs are 30 percent. Schroeder suggested 
future evaluation of the six standards in 14.3(3). Callison 
anticipated greater response next year. No further questions. 

Chairman Schroeder recessed the meeting at 11:50 a.m. for 
lunch. Committee reconvened at 1:15 p.m. 

The Transportation Department rules on the agenda were: 

TRANSPORTATION. DEPARTMENT OF[820] 
Drivtr licensin~. OMVUI and implied Ci>nsen:. (07.C) ch ll, 13.13(4). 13.14.13.15\9ra•.13.15(10}.13.1S, 14.6 

ARC :?973. al:!n filed emer1?enC'Y AftC 2972 •••••••••• • JV •• +.. F. e". •••••••••••••••••••••••••• •••••••• •••••••••• •• • •• 6/23/82 

Norris D. Davis, F. R. Manager; James Fetters, Driver Li­
cense; William Kendall, Director, Driver License; and Gordon 
Sweitzer, Director, Motor Vehicle Division, represented the 
Department. Also present: Officials from Public Safety, 
see listing on page 1759. 
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Kendall said the rules were adopted on an emergency basis 
to be effective July 1 to implement 1982 Acts, HF 2369. 
The rules were drafted by a committee comprised of offi­
cials from public safety, law enforcement ·academy, pro­
secuting attorney training officer from the AG's office, 
Governor's representative from OPP and various DOT divi­
sions. Holden asked if deferred judgment, suspended 
sentences and deferred sentences were interchangeable. 
Kendall replied the intent was to restrict the rules to 
aeferred judgment--criteria set forth for work permit 
issuance. The Board has heard the case but they have 
not passed judgment. 

Royce added that with deferred judgment, the court de­
clines at this time to make a decision whether the party 
was guilty or innocent. In deferred sentence, they have 
made the judgment of· guilty, but decline to impose a sen­
tence. General discussion of process to be used under de­
ferred judgment. 

Schroeder, in re 11.3(4), recommended perusal for possible __ 
revision of.work permit criteria. He took the position that 
the hearing officer should have discretion. Fett~rs, re- _. 
sponding to Holden, recalled that within nine days, 255 
individuals have been "processed" under the new OMVUI law--
41 have appealed. 

According to Lt. Jontz, a small percentage of drivers did 
not submit to the test.at the time they were stopped. 
Testing of breath a.nd blood for alcohol was discussed at 
length and the breatholizer device was demonstrated by 
Department officials. The problem of testing for drugs 
was also mentioned. 

Jantz gave detailed explanation of the procedure followed 
by the officers when motorists are suspected of.operating 
a motor vehicle while under the influence. He emphasized 
each situation would be considered on its own merit, and 
further explained the process followed when a breath test 
is requested. Rehberg referred to safeguards built into 
all of the tests. The officer must wait 15 minutes to 
administer the test after the person has been stopped. 
The evidentiary machine is maintained in most county jails.· 
The preliminary screening device is utilized in the field. 

Sweitzer cited Code §321.281 as authority to suspend a 
license. Priebe made the poi!1t that very few were being 
prosecuted for driving while under the influence of drugs. 
Sweitzer mentioned that California was developing a prac­
tical test for drugs. However, R~hberg could not authen­
ticate that fact. 

Jantz clarified that the only time there is action re the 
driver's license is at the evidentiary screening. 

No formal action taken. 
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Calvin Rayburn, Criminalist, M. L. Rehberg·, Lab Administrator, 
Lt. Dewey Jontz, Administrative Aid, and Connie White, Pro­
gram Planner, represented Department of Public Safety for 
review of the following: 

PUBLIC SAFETY DEPARTltENT{GSO) 
Prelimin:lr.Y brL'lllh iicr~ninsc tc:il, 7.li. til~d cmt"rs:ency ARC 2974 •• £If. ......•......•...........•••........... ••• .. 6/23/82 

Rule 7.6 lists approved devices for preliminary breath screen­
ing tests. Rehberg stressed that officers would not totally 
abandon previous techniques--this is just an additional new 
tool. Discussion of time required to obtain an accurate 
reading. 

Judith Welp, Research, Policy and Analysis; Lois Berens, 
Program Specialist; Kristi Sheahley, Systems Analyst; Charles 
Bollins, Policy Specialist; Dan Gilbert, Program Manager, 
Medicaid; Harold K. Poore, Program Manager, Day Care Services; 
Bill Turner, Program Manager, Adult Services; and Mary E. 
Brosnahan, Administration, were present on behalf of the De­
partment of Social Services. Also present: Eloide Manternach, 
Association of Retarded Citizens, Chr:ist1ne Luzzie and Dennis 
Gronenboom, Attorneys, Legal Services Corporation, Cedar Rapids, 
and Barbara Leiser, Senate Caucus. · 

The agenda was· as foll"ows: 

SOCIAL SERVICES DEP:\RT!\tENT(i70] 
Child day care servi-:es. 13:?.lf;'). l32.i(9) to 13!?.l(l!?). 132..3(5), 132.4(3).132.4(4) ARC 2939 • F.. .••••••••••••••••••.••••••. 6/~/82 
Jail raci!ities. pcrM>nncL 15.1 U:.?l. 15.1 lf3) AHC :!976 .. N. ............................................................ 6/23/82 
ADC, ~li>":ibility, re,.,,urcC$ of a ~tcpp:irent. 4 l.1(5l"'ci", ·.U.6(2). 41. i(S)".:i". iii rd ern_cr~el'!SY ARC !?9-10 ................. - •••• 6/9,'~2 
ADC. nssignment of !iUpport p:1rmentS. protective p:iymen:s. ~1.2(7). 43.20.r'c". filt•t! ~rnt>rc:Pnr,· ARC :!941 •••••....•••.••. 6i9/S2 
ADC, overp:l)'ml!nts in spcci:il :i!i1:n ca~cs. recoupmt':tt for O\"ernarnumts. -t67.4(51 ·16.7ti>l. filt•d ~rr.er~Pnc\• ARC :?9-12 ••.••• 6/~'$'.? 
State sup?lcmcnt.:.ry assist'.lnce. resid~ntiai c:ire facilities. 5:?.1(3). f:!t•d err.(•r.:-P.n('\" ARC 29-l3 ••••••••••••••••••••••••••••• 6/9;"$2 
Sheller assisbr.ce for uncmolnrcd p:ircr.ts. rl'$Cinds ~h 57. filed em~r~t·!'?C\' AltC 294-l .•.••.••••••.••••••••••••••••••••••• 6/9/S:? 
Co-ordinated manpower services pro1otra.m. ch 5d AH.C :!9:J:?. ar~7>711etl r~ert"f'n.!:.! ARC :?951 .h. !=!-:'. F..t::: •••••••••••••• 6/9/82 
Food stamp pro~ram. ch ti;), !'lotices AP.C 28:'.?0 :ind ARC :!bd tcrmm:iteci ARC 2977 •• ~ ............................ 6/23!Sl 
1' .. ood stamps, :idMini~tr:itiun of pro~r:im. o5.3 ARC 2978 ••• /:..../. ..................... · .................................. 6/23/81 
Medical assi3t3nce. persons CO\'t!rt!d. 75.l(l5)"c", 75.lllO) w .. d t!tnP.!'C:-Cncy ARC !?946 ... Eli ............................ . 6/9/52 
:Medical :i~sist:ince. metimd of d~terminin~ eli~ibiht~· oi inc.-:idua!.: •,!l.:l medicoti institution. 

75.5 ARC 2950. :i:~n iil"d t?m"r•·".,t'\' AHC :!9.i9 .... #. .~ .F..~ ...................................................... 6/9/82 
Medical assisbnce. re1muurscmcnt to ph:i.rm:f!ie:;. 7::i..:?\!?)"e" ARC 2919 .. /JI .......................................... 6/23.-'52 
Medical assisbnce. reimbursini.: hosp:t:ils in ~.tt'Ciicaid nro:?r:im. i'9.l ARC 2!>$0 . /:.t .••••••••••••••••••••••••••••••••••• 6/23/82 
Providers o! rncdic:ii :ir.J remedial care. ';9.1. iv.I(:>> ARC 29-iS. ah:!J fi!·~·! c-mP!'~P~C\" .ARC 2947 • N...-!-.F. .E. ............ '3/9iS2 
Intermediate c:ire facihtic:::. reim~urscrr.ent r:i.te. ::H.6l16~-b" ar.ci •c" Ai!C '!~!.' 1 • ..N .................................... t>/2:!1~~ 
lntermedi:ite rare? facilities. tl.u111 > .. m ... S'!..5( i 1rr. ~otice ARC 2659. i:t?::is 2 .ir.d 3 te!"?Ilir.2.ted ARC 2930 .N. .....•... . u/9•S·.? 
Family and ~rcuri d:>.y c:ire hor:le:;. 110.Sc 1 r'j" and .. k ... 110.9 ARC :?982 • .. l'I .............•••••••..••••••••••••••••••••• 6/:!J/S2 
Re ~ 1• r'b"'"• • l"U "?'3)" ... f"' ·•f ........ v AP.• ... •>9 ' - ..:: P . 6/~'~? source~.e.11:1 111-~ • .> .... , ~. 1.1. em ..• P.,r. ...... _ -..> •••• , •• r. •.••••.•.••••.••••••••••••••••••••••••••• I$''6'"'' ··--
Social services block itrant. ch i.31: A1~C"':fo:>-t. ::i:;o fi:-d '!~· ARC ~9~:1 • ..F.e.· .......................... /. ..... ,fj/9/S'!. 

· Veterans home. spouses·rnedic:i.l assistar.ce. i:t.i.117) :\itC ~~J7 • 1".:,1 ....................................................... G/9/82 
Residential service:.; Co:- adulLc;. ch 162 ARC 2938 ••••• N. ••••••...•.•••••••••••••••••••••••••••••••••••••••••••••.•••.•• 6/9/82 

Schroeder asked if child~en riding in golf carts would be 
covered under 132.1(12). Tieden reasoned a city council would 
have to approve golf carts. for use on streets before that 
could-be a problem. · 

No questions were posed re ARC 2940, 2941, 2942, 2943, 2978 
and 2946. 

Tieden took issue with the continuing education requirement 
in 15. 11 (3) • Clark thought that "in-service training" would 
be preferable. Schroeder took the position that a one-time 
course would suffice. Welp opined that jailers must remain 
knowledgeable abcut court decisions and.changes in the law. 
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Welp informed Priebe that undergraduate eligible parents may 
receive child day care services, but graduate students are 
precluded. 

At the request of the Committee, Leiser reviewed the history of 
Chapter 58 which per~ains to a pilot project to be undertaken 
in Sioux City and Marshalltown. It will consist of training, 
a job service component (one week of specialized instruction 
on how to search for a job), programmed activities with respect 
to contacting employers and a community work experience program. 

In discussing new rule 75.5, pertaining to computation of 
countable income for individuals in a medical institution, Welp 
announced that the rule was a result of a Supreme Court decision. 
Previously, the spouse at home was allowed reasonable living 
expenses to be determined on a case-by-case basis. Federal 
regulations require tha-t spouses be considered as individuals-­
not as a couple--af ter they have been apart for a certain length 
of time when one spouse is in a medical institution. Therefore, 
each would retain his or her own income. 

Royce noted that federal law provides that one month after you 
are institutionalized, your spouse no longer has a legal ob-· 
+igation to support you. . It was Committee consensus this law 
should be modified. However, they conceded that federal re­
quirements wo:uld preva.il. General frustration was expressed 
by the Committee since there was no immediate.resolution.for 
the problem. 

Royce referred to 75.5(4) which basically dealt with the situa­
tion when both spouses are in an institution. If they occupy 
the same room, they are considered as a family and income is 
combined. Otherwise, the incomes are split which could easily 
result in one spouse being on private pay whereas the other 
could be on Title XIX. Berens admitted that provision was not 
in the federal regulation--it was an unstated policy which they 
elected to include in the rule. 

Royce was doubtful that, under the patients' bill of rights, 
a nursing home could force a couple to live separately. Clark 
viewed this as a "policy to help the nursing home." Berens 
stated that s~usesare living together in Title XIX facilities. 

Groenenboom, on behalf of noninstitutionalized clients affected 
by the rule, presented a case for objection to a portion of it. 
He challenged the Department's use of the Herweg case as basis 
for the emergency implementation. Groenenboom pointed out the 
Herweg case.was decided in February, yet the rule was not sub­
mitted for publication until June. He maintained that not all 
aspects of the rule confer benefits on the public. Groenenboom 
argued that his clients are being reduced from $600 to $284 
monthly without an opportunity to comment or to adjust their 
budgets. 

Welp defended their previous policy on this. Federal regula­
tions were challenged and when the Supreme Court decision up-
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held the federal regulations, DSS felt there was no choice but 
to adopt the rule as published. She explained that the Herweg 
Case concerned a spouse at home who had the money and the 
spouse in the nursing home did not. The other case is the 
opposite, in her opinion. 

Groenenboom indicated that several requests for hearings had 
been filed on the Notice of Intended Action. Schroeder was 
interested in knowing how.many clients would be affected and 
Berens estimated 640. 

Groenenboom·recalled the Herweg Case challenged only the regu­
lation that required Mr. Herweg, who had money at horn~ to pay 
for his.wife in a nursing home. According to Berens, DSS in­
terpreted federal and state regulations· dealing with availa­
bility of spouses income as inseparable. There was discussion 
of possible objection by the Committee and the resulting effect. 

Schroeder commented on the ARRC tough policy with respect to 
emergency rules. He asked if the Department would consider re­
scinding the rule. Welp was doubtful. Royce advised that an 
objection would have some impact in that DSS would have to 
demonstrate that it does not matter that one group is harmed. 

Holden inquired whether the Committee could object to a part 
of the rule. Royce preferred not to offer an opinion on the 
complex issue. 

-~ Motion to After further discussion, Holden moved that the Committee object 
Object to ARC 2949 of the Department of Social Services rules. The 
ARC 2949 formal text was prepared by Royce as follows: 

Pursuant to the authority of §17A.4, the Code, the com.~ittee has 

voted the following objection: 

At its 14 July 1982 meeting, the administrative rules review corrmittee ob­
jected to the "emergency" adoption and implementation of ARC 2949, on the 
grounds that action constituted an abuse of the "emergency" rule-makir.g 
powers of §§17A.4 and 17A.5, and was therefore unreasonable. ARC 2949 
appears in IV IAB 25 (6-9-82) and is codified as 770 IAC rule 75.5 ... The 
rule relates to the division of income between spouses when one or both 
spouses are placed in a care facility. In essence the rule provides that 
when a spouse enters a facility there is no longer an obligation to sup­
port, or be supported by, the spouse remaining at home. 

The department supports its action by stating 1) that it was impracti­
cable to provide notice and public participation since the substance of 
the rule was mandated by the United States Supreme Court in Herwig v. 
Ray; and 2) that the rule conferred a benefit on the public by removing 
the burden of supporting an institutionalized spouse. 

It was the opinion of the corrmittee that while the rule does confer a 
benefit on some individuals, it places a burden on others; specifically, 
those who rely on the income or pension of the institutionalized spouse 
for their sole support. Under the provisions of PRC 2949, these individ­
uals would receive·cnly enough income from their in$titutionalized spouses 
to raise their p·ersonal income to the federal supplemental security in­
come rate. This is a radical change from the earlier policy, which al­
lowed the non~institutionalized spouse to retain sufficient income to 
maintain the current standard of living. The conmittea believes that 
such a major change, possibly adversely affecting more persons than are 
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benefited by ft, should be preceded by notice and public participation. 
This would serve several important functions: 1) ft would warn non-fostit­
utionalized spouses that substantially less income may be available to main­
tain their home, and provide them with a period of time to adjust their fi­
nances accordingly; 2) it would provide an opportunity to accurately deter­
mine whether the majority of affected persons are benefit."?d or harmed by 
the rule. 

The corrmittee fs aware of the need to speedily implement the rulings of 
the Supreme Court. In this case, the conmittee questions whether an "em­
ergency" rule is necessary. The change did not ao 1nto eftect until i 
Juiy 1982, over three months after the Supreme Court issued its opinion. 
If inmediate implementation was necessary the department could have adopted 
by reference the federal standard, 42 CFR §435.723. lnsteaa the department 
took three months to re-draft the language and provide acditionai detail. 
If there is time for this there should also be time to prov.ide public 
notice of the impending chahge and to elicit public corrments on the im­
pact it will have upon affected individuals. It is the opinion of the 
corrmittee that the opportunity for notice and public participation is 
essential when a proposal will have a substantial and adverse impact, 
and that the time taken by the department to re-draft the federal pro­
visions and adopt them into the Iowa adr.iinistrative code indicates that 
the need to speedily implement the Supreme Court decision was not so 
pressing as to render an additional delay, for notice and public comnent, 
impracticable. 

The Holden motion carried viva voce. 

No questions were posed for ARC 2936, 2937, 2938, 2945, 2948, 
2979, 2980 and 2981. 

Schroeder raised question in 131.3(3) and Brosnahan said countie~;~ 
can extend care according to available funds. No further recom­
mendations for DSS rules. 

No agency representatives were asked to appear for the following.: 

.4.GRICULTUf!E DEPARTMENT{30] . 
Determininlt' pllun:is:e on J.!3.!IOline or diei;el mot.or !uel. 55.49 ARC 2991 •• £ ....... •••••••••••••••••••••:••••••••••••• 6/23/82 

BEER AND LIQUOR CO~TROL OEPARn1ENT(lSO] 
Liquor licenset?S. insuffici\:nt Cur.d::s. 4.1!). ·l.:!0(2). 4.20(3) ARC 2924 .Ff •••••••••.••••••••••••••••••••• ••••• ••••••••••••••• 6/9/82 
.Add~s and phone number change. amendments Ul c:h!. 1. 2. 5. 7. s. 9. 10 and 1:?. iiied emerirency ARC 2925 •• J;: Jii •... .•. 6/9/82 

CITIZENS' AIDE[210] 
ln't·estigations, con!iJential information. 2.3(2)"a" and .. b ... 5..2(3), 5.3, 5.4(2) ARC 3001 •• ./!( •••• ••••••••••••••••••••••••• 6/23/82 

COLLEGE AID co~mISSION[245] . 
Iowa parent31 loa.ns !9r undercnuiu~te students program. amendments to ch 10. filed emergency ARC 2922 •• F.. ff ........ 6/9/82 

COMPTROLLER. STATEf270) 
Deterred compensation, 4.3(2). -1.4(3) ARC 2931 • N. .••.•••..•••••••••••••••••••••••••••••••.•..••• ; •••••••••••••••.•.•• 6/9/82 

EMPLOY~lENT SECURITY[370] 
Employer's cuntribution :ind charJres. 3.41(1 ), 3.<3(10)"a". "b .. and .. e.. ARC 2964 .N .•••••••••••••••••••••••••• •••••• •••• • 6/9182 
Jcb search assistance pro~r:am. 4.l(o7)"c". 4.!?(l)ua"(~l. ~.::?(ljc:"(4), 4.2S(5) ARC 2963 .N .•••• .............................. 6/9/82 
Job placement scrvii:es. 7.3119) to';' .~(24 l ARC 2966 •• N. ••.••••••••••••••••••••••••••••••••• ••••• ••••••••••••••••••••••. 6/~/S2 
Furms.10.3. 10..l, 10.6. 10.i(ll) .1\RC 2967 •• ~ •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 6/9/82 

MERIT EMPLOntENT DEP.:\RTltENT[570) . . 
Pay pl:i.n • .S.5( itb.. ARC :?956 .•• N .....•••.••••••••••••••••••••••••••••••••••••••••••••••••• ••••••••••• •••••••••••••. 6/9/82 

PHARMACY EXAMl!':'ERSIG20] • 
Minimum stand:mls for tmduaun,. prncucal experience. 2.3(2). 3.5(2)'6b• and •c.. ARC 2931 •• #.. .•..••••..... •••••••••• .. 6/9/S2 
Pharm:i.cis~. continuing eJucation, ti.ti( 1) .AilC :?959 •• U. •••.• •••••••••.•••.•••••••••••••••••••••••••••••••••••••••••••• 6/9/S'!. 

PROFESSIONAL ASD OCCUPATION.AL REGULATION COM!.IiSSION[637] 
Evaluation oC prof,•:1:.iun~ :ind occu1>atiuns. 5.212). 5.2~3), Ci:P.d cmcrs:ency ARC :?~99 •••••• ./f..R_ •• •••• ••••• •••••••••••••• 6/23182 

PUBLlC JXSTRUCTION DEPAI~ntE.NT{G7~) ~ . 2 Appru'l.':d:1 for cl .. mcnt;,ry and :occnncl;u•)' tl':u:ncrs. lb.4. Hi.a ARC :?9li9. N. •.• .•••••• •••••••• •••••••••• •• ••••• ••••• •• •••• 619/8, 
lowm i:tdu:.trial :1tart·up tr:ian1ni: 1>ro!(r:im. :!7 .l AllC !!9:!8 •• b. ................... •• • ••• • •. • • •• • • •• •• ••• •••• • • • •• • • • • • .6/9/S' .. 
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REAL ESTATE CO:'lt:lt ~SS l?N~,iOO] ,, ;:: . . · · ? 

B:-okers and s:>lcspe r>on•. L-:i. l.J:J. -.3 ARC _9g4 •... • • •• , • •• • ••• ••••• • • • • ••••• •••••• • .•••.•• •••••••••• ••••••••••••• 6/2:3/8-

REGF:NTS. no A IW OFI i20] 
P cr.;onnl'I. pay p la 11. :1.1 11:.!ll l. :1.1 :1:! I l. :1.:1:>! '.!l. :1 .:1~(7), r&ol rmrrrcncy ARC 29R6 •••• • • F. ~- .............. . .... .. . ... . 6/2:1/ !12 
Pcr:«innl'I :11lm1ni-1ra111.n. : 1.111~7 1. :1.1::1. :1.1;11:!1 AHC :::•x~ N. . .... .. .. .... ....... ... .. . .. . ........ .. . .. ........... ... 612:111<2 
Pl·rsonn,•1. pr11j1·1·l app111nt n\Pnl. :t.H.'"• ,\({( ; ~~fMH ............ . N ... . ... ........... .. . . . ..... . .. . . .. . .. ...... .. . .......... 6/ :t:t,'Si 
Pcr,.,>n11l'I. 11ruloa1i1111ary l"'ru•I. :l.!llll:!l. :1.:1111-11 AHC :!!J!49 . • , •• , N. ............ ~ .................. . .. . ...... . ... , .• . .• . 6/ 2:1; 82 

TRANSPORT..\.Tl0:-1. DEf'..\RDlE~T Of(SW] 
Functionnl cla"5ihciH1on rcv1c1• bonrd. (0~.C) 3.15 Notice ARC 2434 terminated. ARC 2971 .. N. .. · •• · ·•· · ·• · • · • •· · · · .. 6/23182 

Moved by Priebe that minutes of the Ma y and June meetings 
be approved a s submitted . Carried. 

The nex t meeti ng will be 
statutory date of August 
schedule d one we ek early 

held 
10. 
also 

Augus t 3 and 4 in l i eu of the 
The September meeting wa s 
to b e he ld Septe mber 7 and 8 . 

Chairman Schroeder adjourned the me e ting at 3 : 25 p.m . 

APPROVED: 

Respectful l y submitted, 

Phyll ' Ba rry , Secre t 
Assisted by Vivian H& 
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