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MINUTES OF THE REGULAR MEETING 
OF THE 

ADf\1INISTRATIVE RULES REVIEW COMMITTEE 

The regular meeting of the Administrative Rules Review 
Committee was held Tuesday and Wednesday, December 9 
and 10, 1986, in Senate Committee Room 24, State Capitol, 
Des Moines, Iowa. 

Senator Berl E. Priebe, Chairman; Representative James D. 
O'Kane, Vice Chairman; Senators Donald V. Doyle and Dale 
L. Tieden; Representatives Edward G. Parker and Betty 
Jean Clark. Staff present: Joseph Royce, Committee 
Counsel; Phyllis Barry, Deputy Code Editor; Vivian Haag, 
Executive Administrator. Also present: Barbara Booker 
Burnett, Governor's Administrative Rules Coordinator. 

Chairman Priebe convened the meeting at 10:05 a.m. 

The Conservation Division of the Natural Resources 
Department was represented by Allen L. Farris, Division 
Administrator and Nancy Exline, Associate Superintendent 
of Parks for the following: 

Musselll-mrthocls and seasons. 12.1 ARC 7091 .................................................................... F.· 1J/!i.'H6 
Unprot.ectt:ci non!lame. reptiles.16.1121 ARC 7092 ................................................................. F. 11/51"6 
Motorboau--tpeed restrictions. 30.11:!. :i0.28 ARC 7093 1. ................................................ .......... F. 11:5.86 
Motor reR"Uiations-horsepower limitations. 40.412)"b" ARC 7094 .................................................. . F. 11:5.86 
Stat<' parks and recreation areas. fees. 45.3 ARC 7095 ............................................................. F. lli5,86 
Park user fee. permit aUixed. 51.5f31 ARC 7096 .......................................... ~ ................. •··· .. ·F. ll/5.1'!6 
Crow nnd pi~reon reR"Uiations. 101.2 ARC 7097 ........................................................... • · .. ·····F. 11/5. Rli 
Fishinl{ rell'ulations. lOIU. 108.2 ARC 7098 ....................................................................... F. lli5•i:!li 
Comnwrr.u\1 (ishinR'. ch llt) AUC i099 ........................................................................... ·F. 1115:~6 
Turtlt! rt•gulations. 115.1 ARl' 7100 ............................................................................. . F. lli5:~6 
Cust assistance pro~trnm to promote wildlife habitat on private lands-cost reimbursement. 22.7, L!W! ~ 

emergency ARC i090 ......................................................................................... • E 11/5/86 

Priebe, in a matter not before the Committee, reported 
complaints he had received concerning Conservation 
Division policy with respect to their meeting agenda 
and the fact that specific times are not designated. 
Interested persons may have to wait several hours to 
address a particular issue. Farris reminded ARRC that 
the policy had been followed for 15 years. Agenda 
information includes appointments, date and time of 
meeting, and the fact that public participation is allowed. 

In re chapter 12, Farris briefed Committee on changes 
made since Notice. Tieden questioned Farris as to 
possibility of legalizing the taking of dead mussels 
from the Mississippi River. Farris noted enforcement 
problems, e.g. determining that a mussel was dead prior 
to being taken. Responding to Tieden's question re the 
"tip-off line," Farris would need the individual's 
number since files are confidential. 

No questions re 16.1(2), 30.18, 30.28, and 40.4(2)~. 

Exline said there had been no public comments re 45.3. 
However, she recalled concern as to authority of the 
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director to waive fees. Mike Smith, ~ssistant Attorney 
General, was contacted and took the position that the 
rule was appropriate. Exline pointed out the rule was 
revised to ensure equitable distributiuon of benefits 
conferred to all park users. 

In reviewing 51.5(3), Priebe questioned statutory 
authority of a peace officer to remove a fee permit 
from a car. Exline quoted from the Code and Royce 
concurred there was authority. General discussion. 

Doyle noted a similarity between the permit and a credit 
card which contains language that it remains property of 
the issuer. He recommended that the Department seek 
guidance from the Attorney General and rewrite the pro­
vision. Exline apprised the ARRC that during 1986, 
administratively, they took the permit, voided it, 
provided another one and requested the park user to 
attach it to the vehicle in the presence of the conserva­
tion officer. Committee supported that concept and 
concurred the rule should be reworded for clarity. 
Exline said that new permits had been printed and Doyle 
suggested that appropriate language could be provided on 
separate paper. Exline was amenable to clarification. 

Farris stated that a change was made in rule 101.2 after 
complaint from Iowa Pest Control Dealers Association. 
Royce asked if Pigeon Racers were satisfied and Farris 
indicated they were not, although the Division had not 
heard from them formally. O'Kane thought opponents of 
the rule were aware• that the statutory change would be 
needed. 

Farris briefed the Committee on the changes made since 
Notice--Tieden questioned size limit by length rather 
than weight for walleye. Farris cited convenience of 
carrying a tape measure or a ruler as opposed to a scale. 

Changes from Notice of Chapter 110 addressed recommenda­
tions of the ARRC and commercial fishermen. O'Kane was 
informed that the reporting requirement in 110.2(6) had 
been in effect since the 1950s. The statute was amended 
last year to include it in the rules. 

In re 110.1(4) on contract approval, Farris said that 
$25,000 was the amount that the director can approve. 

In re 115.1, Farris said changes were made as a result 
of public comment which was generally favorable. 

Farris explained that 22.7 was adopted under emergency 
provisions for clarification as recommended by the ARRC. 
Tieden questioned use of "may" and "shall" in the first 
sentence of 22.7 as possible "loophole." Farris thought 
it would cover unusual circumstances. 
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O'Kane called attention to the rules of the State 
Advisory Preserves Board on the "No representative 
requested to appear" agenda which were "Filed without 
Notice." He asked Royce if an emergency filing would 
have been preferable. Royce saw no problem but added 
that O'Kane's point was well taken. Comment was made 
that possibly theAG had opposed emergency adoption. 
Royce quoted from Code section 17A.4 and after further 
discussion, Royce was directed to research the matter to 
determine if the ARRC should add a provision to their 
Rules of Procedure re filing without notice. 

The Committee agreed to hold their next meeting January 6 
and 7, 1987, one week early. 

AGRICULTURE Charles A. Eckermann. Pesticide Section; John R. Whipple, 
AND LAND Fertilizer Section, and Elizabeth Duncan, Hearing officer, 
STEWARDSHIP appeared on behalf of the Department for the following: 

9.50--9.58 

HUMAN 
SERVICES 
DEPARTMENT 

Pesticides-licensed commercial applicators. 30-10.22, 10.26 ARC 713-S ....................................... • .. ·F. 11/19/86 
On·sile containment of pesticides. fertilizers and soal conditioners. 9.50 to 9.5H ARC i124 ........................... N. lli19/86 

No recommendations were offered for rules 30--10.22 and 
10.26 which were explained by Eckermann. 

Whipple, Supervisor, Fertilizer Section, briefed Committee · 
with respect to proposed amendments to chapter 9. No 
action taken. 

. 
Mary Ann Walker, Bill Fisher, c. Ballinger, Don McKeever, 
Dan Gilbert, Barb Momberg, Larry Sogard, and Bob Lipman 
appeared on behalf of the Department of Human Services. 
The agenda follows: 

A DC. continumsc Pligibility, 40.711 l"a"l3) ARC i109 .............................................. ................. F. lll5.:~a 
RE>Iief for nt>t'dy Indians. reportin~t rrquirement.'l. 64.3 ARC illO ............... ; ................................ .. F. J 115.-86 
federal :~urplus food program. i3.1111. 73.311) to i3.3131. 73.1212). i3.14. 73.15 ARC 7111 .....•..•..•..•........•... . F. ll;i:,86 
Otht>r polici~s relatinsr to providers of medical and remedial care. reimbursement for hospitals. 

i9.14:ir't>" ARC i112 ..•..........•................................•••......................................... F. lll5i86 

ADC -granting a.s.'iistance. recoupment. collections. nonassi!ltance child support ret'O\"P.I'Y program. 41.2161"b-141 
and ··e.~ .n.7111"h." .n.716)"u." 46.1. 46.413\"b: 95.1. 95.12. ~6.12. 96.14 ARC 7107 ............................ ... N. 11:5i86 

l:nemployed parent workfare program. 59.5141. 59.6121"r' ARC 7135 ........................................... ... N. 1L'l9:86 
Emerl!'ency foo<i distribuuon program. emergencr food and :1helter programs. chs .;1 and 72. filed 

ems:rgenc\' ARt: 7106 ..........................................•......•............•.••..•.•••..•••......••.• F.~ 11.'5i86 
Amount. ~uration. and scopeofmeciicai and remc:dial services. 78.215). i8.6(41 ARC 7108 ........................... N. 11.5,86 

40.7(1)a(3) Walker summarized 40.7(1)a(3), amendments to chapter 73, 
ch 73 - 64.3, .79.1 (3)e. No recommendations. 
79.1(3) 
ch 41 et al According to Walker, Items 1 to 4 would be eliminated 

from the proposed amendments to 41.2(6), 41.7, 46.1 and 
46.4(3) when the rules are adopted. 

96.12 Tieden was informed that fees provided for in 96.12 
were paid by the collection agency. Clark commented 
on "static" regarding child support payments being 
issued from a central location. Ryan admitted there was 
misunderstanding of this matter. Effective 4-1-87, all 
new orders entered in the state are to be paid through the 
collection service center where a computer will be 
utilized. Priebe asked Department officials to follow up 
on a complaint from Estherville. Once a copy of the order 
is secured from the clerk of court, a parent will be 
notified to pay at the collection service center and 
envelopes will be provided for the payments to be sent. 

- 3583 



HUMAN 
SERVICES 
59.5(4) 
59.6(2)! 

chs 71,72 

TRANSPORTA­
TION 
DEPARTMENT 

[07,0]10.10 

12-9-86 

O'Kane and Clark were supportive of the.concept. 

Amendments to 59.5(4) and 59.6(2)f will allow a $25 per 
month allowance for transportation expenses. Lipman said 
that an analysis of the program revealed the cost was 
close to $25. The increase will eliminate processing some 
claims twice. 

Walker pointed out that Chapters 71 and 72 would be 
rescinded since the programs are inactive and additional 
funding is not anticipated. The funds had been distributed 
to 36 ·target counties based on their unemployment and 
poverty rates. Parker was interested in whose calculation 
had been used to make the determination and Walker agreed 
to research the matter. 

No questions re 78.2(5) and 78.6(4). 

Don Alexander, Project Manager; David Plazak, Betty Baird, 
Ruth Skluzacek, Jan Hardy, John Kelly and Earl Willits, 
Assistant Attorney General, were present. The following 
agenda was considered: 

RISE prolfTam. 106.C.l) 4.:!. 4.3Cl)"e" and "f." 4.4121"a." 4.8C7)''d." 4.11(2)"c" ARC 7076 .......... ~ ....... • · .. ·•• .. • .... F. ll/5i86 
Mo~r vehicle dealers. manufacturers and distrabutors. (07.0) 10.10(8) ARC 7123. also filed emergency 

ARC 7122 ..................................................................................... ........ N.1:F.E. 11.'19/86 
Vehicle rpgistration and eertiri.cate of title .. (07.Dil1.2114) ARC 7075. a!!H? ~led rmerre~_cx ARC 7074 •••••• -~-II?.£. 11.:5~86 
EneriQ' conservation trust funa appropraat1on. C09.8)-ch 6. ch.4 tatJe )ARC.: .072A. aliiU dt!d emergency ARC .072 N.tr.l 1l5:1!6 

Also present were Mark A. Taylor, Jr., IFCA; Steven 
Schoenbaum, Attorney; Bill Fisher, Iowa State Fair, and 
Gary w. Thomas, Iowa Association of Auto Dealers. ~ 

Plazak explained changes from the Notice and recalled 
concern which had been expressed by the ARRC regarding 
the ·RISE program. He pointed out that the law does not 
address multiyear commitments as provided in 4.4(2)~. 

Skluzacek explained that [07,0]10.10(8) was promulgated 
as a result of petition from the State Fair Board. The 
provision will allow the Department to grant a special 
permit for display only of Classes "A" and "C" motor 
homes at conventions sponsored by established national 
associations. Willits provided background on the rule 
which the AG office believes will be within the statutory 
requirements of Code chapter 322. A $6 million convention 
with 300 to 400 motor homes had been contracted by the 
Board for July 1987 and would not compete with auto 
dealers. Doyle did not disagree with the concept but 
questioned the broad interpretation of the law. Willits 
admitted it was a broad interpretation. 

Thomas stated that his organization did not object to 
the convention but asked that the word "homes" be 
substituted for "vehicles" in line 3 of the subrule. 
Fisher thought that would be acceptable. DOT officials 
wanted inclusion of "travel trailers". Only Iowa dealers 
wil·I be permitted to sell. Thomas undersftood that the 
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convention would not be a selling event. Willits reminded 
ARRC that there is a DOT permit process to be followed 
and he thought the suggested change would serve to narrow 
the rule,making it subject to challenge. He suggested 
possible legislative revision of chapter 322 to avoid 
further loss of conventions. O'Kane asked that the matter 
be deferred until after lunch for further study. So 
ordered by Chairman Priebe. 

[07,D]11.21 Skluzacek gave brief overview of [07,D]11.21(4) which 

[09 ,B] 
ch 5 

Recessed 
Reconvened 

PUBLIC 
HEALTH 
DEPARTMENT 

was adopted under emergency provisions to remove unsafe 
vehicles from the roadway. Hearings had been held. 
Parker preferred use of the normal rule-making process. 
General discussion of all terrain vehicles and their 
safety factors. Doyle was told that operator of an 
"unregistered" vehicle could be arrested for driving on 
certain streets at certain hours. Registration was 
discretionary by the Department. Priebe saw no reason 
for registering off-road vehicles and asked for statutory 
authority. Response was that those vehicles used in 
agriculture were exempt from registration. A vehicle 
designed for off-highway use but used on a highway must 
be licensed. Code section 321.23(4a) addresses that area. 
No formal action. 

Discussion of [09,B]ch 5 which was adopted under emergency 
provisions at the same time it was Noticed. Alexander 
described the intent was to permit DOT to spend appro­
priation under the energy conservation trust fund law by 
June 30. Parker voiced opposition to the emergency fil­
ing. No formal action. 

Chairman Priebe recessed the Committee for lunch at 
11:55 a.m. and reconvened the meeting at 1:15 p.m. 

Royce announced the Board of Nursing special review 
scheduled for Wednesday was removed from the agenda 
since interested parties were negotiating. 

Chairman Priebe called on DOT officials to continue 
review of [07,D]10.10(8) deferred earlier. He had 
checked with a large supplier who saw no problem with 
the suggested change. Skluzacek asked if permits which 
were ready for delivery should be revised to reflect the 
changes. She was directed to see if the modification 
could be made. 

Harriett Miller, Chiropractic Examiners Board; Keith 
Rankin, Barber Board; David Friesand Gaylord L. (Bud) 
Rushenberg, Public Health; and Etta Chesterman, Inspec­
tions and Appeals, appeared for the following: 

Chirt-practk l.'lCaminer.~. J.ll.llll),l.U.l1(2l. 1-ll.ll(:l)"a," Ul.l:JI6), 141.6211l.141.6212).141.62(4), 141.621tH. 
Ill 7Ht:.?l''b.'' 141.12r:n ARC 7081 ............................................................................ . F 11,5 86 

Optouwtr\" t'X:lminers. U~t9t21. 143.ltl(lll Altl' 71:16 ............................................................. . F. lt l!J 86 
Ma:oil'lll:llht•rinK. 19.1. l!l.-ltll"h," 19.1t:h"r" 111111 "f: 19.'1481 AR(' il:Ji ............................................ /'1. 11 19 ~ti 
lntt·rml'UIIllt' l'llrt' ral'ilitie:; und skiiiMi nur"m~ fac-tlittes-rt':m.lt•nt.'l' rtllhL~ in l(t•neral, 51\.!1!1121. 5!U 11~1. also 

~•lllt't' ,\Itt' 611t;H tt•rnunatrti ;\Rl' illl-<:! . . . . . . • . . . • . . • . •...•..•......•......•..... : •..•....•••.•........•.• N 11 5 ~ti 
~anllary concllttons ror burlh.'rshui'S .-nd barb~·r ~.·houl:~. inl'lk!CUon rt'port postl!d. 15:1.17 AR(' il38 ..•••............ N. 11 19./Jti 
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Miller gave brief explanation of amendments to chapter 141. 
Tieden noted that required hours for continuing education 
were being decreased from 40 to 36 in 141.62(6) and Miller 
remarked that license holders participating in 12-hour 
weekend programs were finding it burdensome to pick up 
the additional four hours. 

Rankin explained rule 153.17 and the Committee recommended 
that it be clarified to read: "Barbers s~all post, in a 
conspicuous place, the prior inspection report for each 
respective shop." 

Chesterman spoke in regard to 58.39(2) and 59.44(2) 
relating to intermediate care facilities and skilled 
facilities which will be revised after Notice. 

Fries and Rushenberg reviewed proposed amendments to 
Chapter 19. Priebe raised question as to use of "12 
hours duration" in 19.1(2). Rushenberg responded that 
county fairs could have less than 1000 in attendance. 
Priebe thought a mass gathering would be 1000 regardless 
of the length of time they were there. Royce advised 
that for general purposes, mass gathering had not been 
defined. Tieden was told the purpose was to provide 
toilet facilities and water. He observed there were 
few mass gatherings in Iowa. Fries indicated the rule 
had originated when rock concerts were conducted for as 
long as a weekend and was consistent with other states. 
A public hearing was held and no complaints were received. 
No questions were posed re 143.9(2) or 143.10(6). 

Connie White, Roy Marshall, Assistant State Fire Marshal, 
Don Appell, Assistant Building Code Commissioner, repre­
sented Public Safety Department for the following rules: 

p,.,.,~es anti mt'thnds to test blucld for alcohol or drult contrnt. ';.1. 7.7 ARC 7113 .......•....•....• · • · • · · ·· · • ·······.F. ii/5-.SG 
Stat~·uf luwll butldinll codt'. lti.llt'ltl ). lti.lllll~l. ltU:!UI:!I 10 lti.l:!tlltil. 16.1:!11 11. 1U.l2li:U. 16.13tlt71'"d." 

lti 1:11111-11. IG.l·llllll. lti.:tOu. J6.4tlt1CI), lli.allllt ll. lti.ti:!llt ll. W.ti:!li(~l. 16.i011~1. 16.-;'tHii). lli.itl1(15). F. 
l6.7U4t.U. lli.70r,tll"•n:!l. lti.7051:!1. 16.70!i(51. lli.70511U. lti.;051lll. lti.70Sil:!l. l6.i01illl ARl' 7114 · · .... · ...... · • · 1115·86 

F'irt> m:arshai~xp!.•llt\'c' mat<'rtal:~-hrllh.h cart• f:uluies. a.60:!t:U"e." 5.60214 r·e." 5.851 ARC 70MO ..••.••••.•••••••• • N. 11 5 ·gs 
Ot•VIc't'll ant.l methocisto tt•:;t bluod Cor alc:uhul ur drul{ content. i.ti. Notice ARC ti717 terminated ARC 7079. • • • • • • • N. T 11 5. 86 

No recommendations for 7.1 and 7.7. 

Discussion of 5.602(3) and 5.602(4) which will provide 
exception for door locking arrangements in certain care 
facilities. Blain Donaldson, Care Facility Administrator, 
found the proposal to be acceptable. 

White stated that the Noticed version of 7.6 was termi­
nated since the Department had decided to retain the 
emergency language as published in 7-16-86 IAB. The 
rule established a margin of error for OWI chemical 
testing. Of the 14,000 tests per year that will be run 
by the DCI lab, an estimated 500 will be in the question­
able area. ARRC members questioned authority of the 
Department to establish a margin of error by rule. Doyle 
asked unanimous consent to refer the emergency rule and 
statute to the House and Senate Judiciary Committees ~ 
for-their perusal. So ordered. 
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PUBLIC Don Appell pointed out that 32 of 34 items were adopted 
SAFETY following Notice of amendment to chapter 16. Priebe 
DEPARTMENT was told the amendments would not affect anything not 

~ (Cont.) now covered by the Iowa Code. The other two items 
pertained to the model energy code and the horne heating 
index. The Department was waiting for an AG opinion 
as to whether or not they could deviate from the recom­
mendation which resulted from the survey. Doyle 
questioned White about new legislation which allows for 
sale of certain firearms. Royce cited 1986 Acts, 
chapter 1238, section 33. White said that nothing 
had been done in that area. 

COMMERCE David Lynch and Allan Kniep, Assistants General Counsel, 
DEPARTMENT appeared for the following: 
Utili ties Prnctice and ororedure. method of intt'rvention. 7.:!(8l ARC 7142 ..................................... .............. F. U:l9.'86 
Divis ion l·l-'A \'E Arnl!rtca's vitall!nt'rgy, 27.512l"h"(3). :!7.5121"d" and Mh." 27.612) AUC 7116 ...................•.......••... . F. 11 5.86 

Energy consen·ation improvements-pilot programs. 250-ch 30 AR(; 7117 ...•.......•.............•••.......•... . r, 11,5,86 

7.2 

ch 27 

19.10 
et al 

Credit 
Union 
Division 

rurcha:;ed l.la.5 adjustmt'nts and annual review of ltBS procurement practices. 19.10. 19.11. 19.2f4rb" ARC 7115 ...•. . Ill. 11i5i86 

Lynch gave brief overview of 7.2(8) where the interven­
tion deadline was changed. Comments had been received 
from AT&T, Great River Gas Company, General Telephone 
and Iowa Power and Light Company, but none from the 
general public or consumer advocate. No Committee 
action. 

Kniep said that amendments to Chapter 27 were initiated 
in response to the U.S. Department of Energy's rejection 
of the Board's previous plan. No questions. 

Priebe questioned Department officials with respect to 
availability of Commerce rules throughout the country. 
He had been informed that there was no charge. Lynch 
knew only of lists established where individuals are 
charged for mailings but he agreed to pursue the matter. 

No questions re chapter 30. 

According to Lynch, proposed amendments to Chapter 19 
will restructure the way the Board regulates rates of 
natural gas distribution utilities. FERC is restructur­
ing the wholesale natural gas market to provide options. 
Lynch advised Tieden there would be an investigation 
into billing practices. 

Betty Minor appeared on behalf of the Credit Union 
Division for the following: 

Small emttlnyl't' t.rruuno:. branch uffke•ll. foreign crl.'fiit union branch offices. director election-ab~ntee ballot . 
votinsc(lrocl'1iure.5.1.6.Ull.l5.311l.ch lfi ARC ii5:1 .......................................................... N. 11.19.86 

Minor reviewed the proposed rules for which a public 
hearing was held this morning. No one attended but 
written comments from a Trade Association, three Credit 
Unions, and the Iowa State Education Association were 
supportive. Clark called attention to an incorrect 
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citation in 16.7(2)--reference to 16.1(1) should be 
16.7(1) .. 

(Cant.) 
6.1(1) 

Minor stated that credit unions in other states have 
large memberships and .6.1(1) will permit.the establish­
ment of a branch in other states. General discussion. 

u 

Committee 
Business 

Vice 
Chairman -----
Minutes 

Motion 

Doyle brought up the matter of the Sioux City Base Credit 
Union, and Minor assured him their bylaws now permit 
absentee balloting. The mail would go to the last known 
address and the Board of Directors determine use of 
absentee ballots. 

Discussion of reversion of accounts, with Minor noting 
that one credit union reverted 604 accounts to the state 
treasury. Doyle was told that a returned absentee ballot 
would be a contact. Doyle concurred with Minor that the 
address should be verified with the treasurer's office. 
No formal action. 

Priebe distributed a letter of resignation from Represen-· 
tative James D. O'Kane and announced that an election 
for Vice Chairman would be conducted. 

Representative Clark nominated Representative Edward 
Parker to assume the position of Vice Chairman, effec­
tive December 16. Motion carried. Doyle asked that the 
record show that O'Kane's resignation was accepted. 
Priebe noted that Representative David Tabor of Baldwin 
had been appointed. to fill the vacancy created by 
O'Kane's resignation. 

Doyle moved approval of the November minutes. Motion 
carried. 

Chairman Priebe recognized Barry who pointed out that 
the Professional and Occupational Regulation Commission 
[637] had been repealed and she asked Committee concur-
rence to delete the rules from the Iowa Administrative 
Code with appropriate Editor's note. 

Tieden moved that the Iowa Administrative Code Editors 
be authorized to delete the Professional and Occupational 
Regulation Commission rules from the IAC. Motion carried. 

AGRICULTURAL William Greiner appeared for review of the following: 
DEVELOPMENT Operating loan lfUaraniH program. 523-6.1. 5.2ndani 5..111) ·ARC 7139 ................. :.-... ~:.-:-~ .. :::: .. ~.: .. F.nif9.'!6 

AUTHORITY 

INSPECTIONS 
AND APPEALS 

No formal action taken. 

Charles Sweeney was present to respond to request by 
Representative Clark to review rules of Inspections and 
Appeals. The rules had been excerptedfrom rules by the 
P~blic Health Department following ~eorganization. 
Inspections and Appeals will now conduct investigations 
when requested by the Boards. An attorney, a hearing 
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INSPECTIONS officer, or an investigator may be assigned depending
AND APPEALS upon the situation. Clark had expressed concern with

A. (Cont.) respect to internal affairs investigations within the
Executive Branch. According to Sweeney, this will not
be covered by rules. The bulk of their resources will
be directed at food stamp, ADC and Medicaid programs.
If an investigator is used for state purposes only,
there is no federal match—the Department is 67 per cent
federally funded. Sweeney emphasized that they want a
legitima^te request either from an agency head or the
Governor's office. They would call on the Public Safety
Department for matters of a criminal nature.

Clark still wondered what assistance Jane Doe, in out
lying areas, would receive. Sweeney responded that,
historically, her choice would be to bring it to the
attention of the agency head, the Ombudsman, or the
Governor. Sweeney continued that they will exercise
care to avoid becoming an investigative arm of the
Ombudsman in order to maintain separation of powers.

Mosher reviewed a situation where a citizen with a

complaint requested investigation by a regulatory board.
The citizen was dissatisfied with the results and con

tacted her state representative who then referred the
matter to the Ombudsman. Discussion of the fact that

the Ombudsman has no authority to investigate licensing
complaints involving private citizens—their juris-
diction is limited to governmental agencies. Also,
no arm of the legislature could trigger an investigation
by Inspections and Appeals.

Royce suggested a middle ground to draft a rule stating
requests from the Ombudsman would be accepted by Inspec
tions and Appeals as resources permit or from a Board
request. Sweeney could support that approach but would
need to discuss it with counsel. Mosher reasoned that

if proper investigations were conducted, there would be
no need to contact the Inspections and Appeals Depart
ment. Consensus was that legislative committees should
be apprised of the matter.

Motion Doyle moved that the President of the Senate and the
to refer Speaker of the House be informed of the problem for
to GA referral to the appropriate committees. Carried.

Recessed Chairman Priebe recessed the meeting at 3:10 p.m.

Reconvened Administrative Rules Review Committee, Wednesday,
Wednesday December 10, 1986. All members and staff present.

^  Chairman Priebe convened the meeting at 9:05 a.m. in
Senate Committee Room 24.
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NATURAL

RESOURCES

DEPARTMENT

Natural

Resource

Commission

Environ

mental

Protection

Commission

The following three agencies* rules were considered
together because of their similarity and the fact that
transfers were being made to implement reorganization;

NATURAL RESOURCES. DEPARTMENT OFfSeiJ —
Description of organization, ch 1 ARC 7085 11/6/86
Public and confidential information, ch 2 ARC 7086 fi/. ll.'5/86
Submission of information and complaints — investigations, ch 3 ARC 7087 A/. ll/S/86

NATURAL RESOURCE COMMISSIONfoTl)
Olieration of commission, ch 1 ARC 7102 ll.'S/86
Public and confidential information, ch 2,290—ch 63 AR<; 7088 11-5/86
Submission of information and complaints —investigations.ch 3.290- 60..3.60.4 ARC 7089 ..N. 11;5;'86

ENVIRONMENTAL PROTECTION COMMISSION[5671
On-siie wascewaier treatment and disposal systems. 69.1 to 69.18 ARC 7148 /: 11/19/86
Public and confidential information, ch 2.900—4.1 to 4.4 ARC 7149 >v< lL'19/86
Submission of information and complaints — investigations, ch 3.900—4.5 ARC 7150 ti. 11/19/86

2.4(1)

2.4(4)

2.4(2)d

The Departments were represented by Mike Murphy, Bureau
Chief; Vic Kennedy, Legal Counsel; Randy Clark, Legal
Service; Diana Hansen, and Wayne Reed.

Responding to Tieden*s question re underground tank
rules. Murphy said those would be on the Commission's
agenda in December. Murphy advised Priebe that the
Department of Natural Resources has been informed that
the federal government would propose rules in February
which would not be finalized for at least a year.
Murphy continued that the legislation required the
DNR to adopt interim rules. Murphy anticipated that
the DNR would put new rules on notice to be in a position
to adopt simultaneously with federal adoption.

Re chapter 2, Kennedy said it was a revision of former
DWAWM rules—Chapter 4—modified by addition from the
energy policy and conservation commission rules.
Paragraph ̂  will be added to 2.4(1). Responding to
Priebe, Kennedy said that 2,4(4)a,b was unchanged from
DWAWM rule re confidential files and availability of
same. Priebe thought that the Department head should
control the confidential file. Kennedy explained that
most confidential material is relative to reports that
companies have made in connection with emission control
and companies have requested confidential treatment.
It has not been a problem.

Doyle recommended that NPDES be defined in 2.4(2)d.
Kennedy assured him that "National Pollutant Discharge
Elimination System" was used throughout their rules.
Doyle asked if the Citizens' Aide office would have
access to confidential information and Kennedy answered
in the negative. It is "working information gained
from the outside." Royce encouraged the Department
to adopt rules to implement Iowa Code section 22.11—
Fair Information Practices Act.

ch 3 Randy Clark described chapter 3 as consolidation of
existing rules of former DWAWM, Conservation and EPC.
They provide general guidance for submission of informa-
tion to the Natural Resources Department and for
complaints and investigation of same.
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Hansen explained the EPC rules 69.1 to 69.18 had been 
updated for minimum standards. No questions. 

The ARRC asked the three agencies to consider one set 
of rules with cross reference to the main rules. 

Chairman Priebe had asked for rules of the Racing and 
Gaming Commission to be moved from the No Representa­
tive status for review today but the Commission was not 
available. He had questions re 7.8(1)c. o•Kane moved 
that subrule 7.8(1), paragraph£ be delayed 70 days for 
further study and that the rule be placed on the January 
ARRC agenda. 

Chairman Priebe announced a ten-minute recess. 

Human Rights, Division of Community Action Agenci~s, 
community services block grant, ch 22, ARC 7083, Notice, 
IAB 11/5/86 was reviewed by Rod Huenemann of Human Rights 
Department. The rules implement 1986 Acts, SF 2175-­
annual funding cycle consistent with federal fiscal year, 
which begins October 1. Clark supported three per cent 
for the program administration. She recommended 
addition of the word "of" following "(97%)" in the second 
sentence of 22.3{2). Clark viewed 22.4(5) as needing 
clarification. In her opinion, a more logical approach 
would be to set out thos~ who are "eligible." Heunemann 
said that the only eligible recipient would be the one 
designated as a community action agency. 

Tieden questioned reliance on census records since they 
are only updated every 10 years but it was pointed out 
that Iowa law requires this procedure. 

0 1 Kane referenced 22.11 re termination of affiliation 
and asked if a city council or board of supervisors 
had ever taken such action. Huenemann said not since 
1981. Originally local government was required to sign 
off on providing service. 

Sharon Henry, attorney, appeared on behalf of the 
Insurance Division for consideration of the following: 

R~gistration nnd oper3tton of broker-dealers. uniform limited oCferinR' exemption. 50.16 ARC 7105 .•••...•...•..••. . F. 11t5/86 
Semiannual reports Ciled with the administrator. 50.21. 50.59 ARC 7104 ............................................ F. 11/5. S6 
Dt>clnrator~· rulings. petitions for rule making. rh.s 2 and 4 ARC 7084 .••....•.••.•.•.....••••.•••••••••••••••••••• N. 11.'5/86 
Smokert nonsmoker mortality tables. ch 44 ARC i077 .•.........•...•.....•.•.•.......•.•....••.•..•..•...•••.••• N. lli5/86 

No questions re 50.16, 50.21, 50.59, chapters 2 and 4. 

Henry said that Chapter 44 adopts NAIC regulation on 
smoker mortality. Responding to Tieden, Henry said the 
NAIC had done extensive research and Iowa attempts to 
follow that Association model. 
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O'Kane took the Chair and called on Mark Peitzman for 
the following: 

Iowa community cultural grants program. ch 1. 630-c:h 18 ARC 7152 ...•••••.•.•.•.•.•..••.••••.••.•••..•••• • ••• N. 11~19!86 
Iowa community cultural grants program. ch 1. filed emergencv ARC 7121. ...................................... F.£11.19/86 

Peitzman explained that with the creation of the Depart- \...,.,/ 
ment in July, one mandate was the Iowa Community Cultural 
Grant Program, formerly administered by the OPP. O'Kane 
was interested in knowing the difference between the 
two sets of rules and Peitzman cited name changes and 
the addition of an appeals section--1.12. 

Another change provides discretionary funds for the 
Director--up to a maximum of 10 per cent of the project 
funding to be used for projects that fulfill goals and 
intent of legislation, but whose timelines do not fall 
within the granting cycle. 

Requests will be submitted in mid-January with a 60-day 
response period for the applicant. A Review Committee 
will rank requests and funding will follow. Peitzman 
was unable to cite statutory authority for the 10 per 
cent reserve fund in 1.7(3). O'Kane noted lack of an 
appeals process for the 10 per cent funds. Peitzman 
provided illustrations of the requests for funds. 

Tieden contended subrule 1.7(3) was totally outside 
the rating system. Peitzman said under state government 
reorganization, the community cultural advisory council 
no longer existed; therefore, the director has ability 
to adjust rankings or amount of funding. 0' Kane , '\,.,.) .. · 
considered it poor policy and asked Royce if there were 
grounds for an objection. Royce advised that the 
argument raised provided ample grounds. O'Kane thought ·· 
it most unfortunate that the subrule was filed emergency 
which precludes a delay for further study. 

Doyle moved to object to subrule 1.7(3) on the grounds 
that it is unreasonable and beyond the authority of the 
Department. Motion to object carried. The objection 
could be overcome by providing that the appeals process 
specified in rule 1.12 applies to discretionary grants 
and by providing that the Director evaluate applications 
according to criteria set out in 1.6. In re 1.12, Doyle 
thought the last two paragraphs should have separate 
numbers. In addition, he took the position that the 
second numbered paragraph 2 could place the party in 
jeopardy and the same could apply \'?i "t:P paragraph 5. __ _ 

Royce commented that Code sectic;>n.l7A.19 contai~s ground-s 
for appeals which are usually l1m1t7d.to exce7d1ng statu­
tory authority or arbitrary or capr1c1ous act1ons by the 
agency. He noted that rule 1.12 contained more detail but 
posed the question as to impact if there were a reason to 
appeal that does not fit one of those cate?ories. Dc;>yle -~ 
suggested that the Department follow. ~oY:ce s sug~est1on. \..,_,) 
o~k.rie preferred a standard appeals.process. Pr1ebe re-
sumed the_ Chair. 
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JoAnn Callison reviewed youth affairs--young adult 
component, 14.7, ARC 7125, N9tice, IAB 11-19-86. 
Callison reported on unfavorable comments at the Public 
hearing. In 14.7(3), fairness of factors was questioned 
in the selection system; accuracy of the budget calcula­
tion was challenged; the definition of "economically 
distressed" county was also opposed; others considered 
the unemployment rate to be unreliable. 

Doyle referenced eligibility requirements in 14.7(4) 
and suspected that portions could be in violation of 
federal law ~- "·-youth should have no history of 
serious crimes or other antisocial behavior .•• " 
Callison agreed to have their attorney review the 
provision. She added that other state conservation 
corps have some restrictions. 

Doyle suggested narrowing the limitation to criminal 
acts against people. Callison stated that opponents 
to 14.7(7)b and c, which would allow minimum wage, con­
tended that would be insufficient for the 19 to 24 age 
group. Priebe disagreed that wages should be higher 
since many individuals receive only minimum wage. 

Provision in 14.7(7)h and k concerning nonpaid release 
time to attend GED classes-and paid time to job search 
were opposed. However, the Department's position was 
that the rule should not change. 

In 14.7(7)m, Clark asked for clarification by including 
"director". 

James D. Underwood, Iowa Comprehensive Manpower Services, 
presented a letter with attachments from the federal 
record which was not favorable to use of unemployment 
rates for determining distribution of money. Underwood 
interpreted legislative intent was to consider concentra­
tion of people where services are needed. He maintained 
that the rules would favor a state agency in receiving 
funding. He also spoke to bonus points and called 
attention to the fact that under the old statute, 
community-based organizations were encouraged to operate 
the programs. 

O'Kane concurred that the official unemployment figures 
were bogus but that it "is all we have." Underwood 
favored use of census data, also welfare figures or 
minority rates or the Department could propose other 
standards. In response to O'Kane, Callison thought 
the Department could redefine "need." 

Tieden took the position that utilization of census 
data could benefit only the larger counties in Iowa. 
Callison indicated that all comments would be reviewed 
before the rules are adopted. 
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Joseph F. Bervid and Paul N. Moran ~~viewed the follow­
ing and no questions were posed: 

Claims and b1mefits. 4.39115), 4.40C3rg" and "h~ ARC 7141, also filed emergenrr ARC 7UO .................. N.rr& 11/19!86 

Norman Johnson represented the Board for the following: 
Lko•nsur••-transferof~xamscorl'S.l.UIU ARl' ;121 ............................................................ N. lll~.l~6 
Pharmacr bu~iness Jicenstts. return or druJCS ana :mpliunces. 2.6 ARC ;t:!H ....................................... . N. 11 19:gs 
l.iL•ensP. (et'!l- duplirate certifi~ates. 4.2 ARC ':'129 ............................................................. • N. 11 19.~6 
Licensure by recaprocitr. ch 5 ARt: ;130 ...................................................................... ... N. 11.19:~6 
Minamum :!tandards for the praclicc of pharma\·y. tU, 6.5(7) ARC i131 ........................................... N. 11 19t86 
Controlled substances. S.l319),1:!.15. !!.19. ch 12 ARC 7t:J2 ......................................................... N. 11:19:86 
Purpose and organizalion -license reinstat('ffit'nt. \"Oiuntnry !IUrr('ncier or a license. 9.3. 9.4 ARC i133 ............ .. N. 11 19:'Sii 

No questions re 1.14(1). After brief overview of 2.6, 
Priebe said he was surprised that drugs could be returned. 
under any circumstances. Johnson assured him it was 
done within a controlled setting. No recommendations 
for 4.2. 

Discussion of Chapter 5 which was updated relative to 
fees, necessary creditials and reciprocity eligibility. 
Doyle recommended that a portion of the fee be ret~ined 
for administrative costs--5.1--and other Committee 
members concurred. 

In review of 6.1, 6.5(7), Clark questioned" ••• or any 
other equipment ••• " in 6.5(7). Johnson pointed out the 
language was not new--thought was that if a pharmacy 
were so inclined, it could provide a kickback to a 
nursing home by purchasing hospital beds which would 
not be relevant t9 providing services and would deny 
patients a freedom of choice. 

Doyle mentioned ethics; in particular, nursing homes 
seeking donations from pharmacies. Legally, the patient 
has choice of physician and pharmacy but many arrange­
ments deny the choice. Tieden was surprised that 
complimentary packages of controlled substances were 
allowed. Johnson admitted the law was controversial 
and proposed legislation would be introduced on the 
matter. 

Clark recommended removal of "prescription as provided 
herein which shall be a new" from the end of 8.13(9). 

With respect to license reinstatement in 9. 3, Doyle 
recommended inclusion of the fee amount. 

Tieden excused. 

The following agenda was reviewed by Robert J. Barak 
and Kenneth S. Moll: 

Admissaon rules common to the three state unh·ersities. 1.2(1). 1.2(2) ARC 7118 · .. • · .. • • .. • .. · ........ • • .. • • • • .. ·: • /11. 1115186 

No q~estions were raised. 

- 3594 -



I"· 

REVENUE 
DEPARTMENT 

No Agency 
Represent­
atives 

O'Kane 
Farewell 

Adjourn­
ment 

12-10-86 

Clair Cramer represented the Department and offered a 
summary of the following: 

P••rmic. or lken!le-delinquent in pnying c:ig;uette. motOr fuel. sales or use tax. 13.16. 30.1131. 63.26. 
IH13 AIU.: 71-15 ............................................................................................. -~ 11/19.'86 

Sales by tr:uluhop!l t.o printers. 18.3312) ·ARC 71'6 .............................................................. • F. llJI9,tJ6 
Luc·al ur•tion 11ale~tnnd servu~e tax. 107.9. 107.11 AKC 7147 ....................................................... .. F. 11,'19:~6 
Taxable salell. el(empt !>ales. taxable and exempt salt!11 determined by method of transaction or usage. vehicles 

subject to rel{lstratiun. 16.3. 17.13. 18.6(6), 3-l.5t31 ARC 7144 .................................................. ./11. 11/19/86 

No formal action taken. 

No Agency Representatives were requested to appear for 
the following: 

Hli;HER 1-:DCCATIOS LOAN Al'TIIORIT'\H~ill 
~crtaon ruoro uem~ from publi~ parucopauo11 .• !.3 ARC ·a::G ................................................. .. F. 11:19,116 

PRESY.R\'ES. STATE AD\'ISOR\' BOARDfS;!'J 
Tra11sf~r al\olll&mHilallre. c!l• I and::. (ilo•q wunoy• S .. h'r ARC 7101 .......................................... .. F. 111~116 

PI'ULIC Y.MrLOY~tE!'\T RELATIONS BOARDI":!l) 
Tran•f•·• .-~• 1 to 101an11 otll•r amrnllm•nu. I.!. :!.1. :!.7 ;!.1:.'111. :!.JSII rol" &~~d ·,..• :!.151~1 :!.16. 2.21. 2.2:!..11. 

::!i t,~;.q'1~: ~'i' .. :i::~i~ ~:~~:!·~.~~~ ~~ ~~~~ ~~ ;:-; ~tJU~~~~~:i~·::·: 11.'i~~ ~~·~~.ti·~J~~\~~~- ....... F. n·ll·'" 
ft!~"' .ap~ai•. ell II ARt: :0111 .................................................................................. • F. 111~116 

RACINr: AND C:iA.MISG DIVISIONI19:;1 
I.Ore~hound tl.tiiiJI,mUIIICI ~rtm•nta.: llltrc.·-;-.s ... -•. • s:urd"'3lt.J15lll.2Ur~'lt:!l ARC 7120 ............... . !'. IL 19186 
Trand•r or rul.,. namund address chanae. chi I t.1 10. f:lfd emrrc•nry .. "'RC 1] tt .......................... -·, F. E tl.' 19/lle 

Committee and staff extended best wishes to O'Kane 
in his new endeavor as County Supervisor. 

The Committee wa·s adjourned at 12:50 p.m. The next 
meeting was scheduled fo~ Tuesday and Wednesday, 
January 6 and 7, 1987. 

Respectfully submitted, 

Assisted by Vivian Haag 
and Bonnie King 
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