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January, 1989

MEMBERSHIP

The Obscenity Law Study Committee was established by <the
Legislative Council with the following membership:

Senator Donald V. Doyle, Co-chairperson
Representative Daniel J. Jay, Co-chairperson
Senator C. Joseph Coleman

Senator Linn Fuhrman

Senator Jack Hester

Senator Wally Horn

Representative Minnette Doderer
Representative Teresa Garman

Representative Jack Holveck

Representative Vic Stueland

CHARGE OF COMMITTEE

The charge of the Obscenity Law Study Committee was to rev.ew
and research Iowa's laws on obscenity and review pertinent Supreme
Court Decisions and other states' laws on obscenity and complle
information and action other states have taken to curtail
obscenity.

MEETINGS

The Obscenity Law Study Committee conducted two meetings. In
the meeting held on September 28, 1988, the Study Committee heard
presentations and received testimony from Mr. Ray Smith,
Chairperson, Iowans Concerned About Pornography:; Mr. Alan E.
Sears, Legal Counsel, Citizens for Decency Through Law; Ms. Lorna
Truck, Iowa Library Association; Mr. <Charles Young, <Citizens
Concerned About Pornography: Mr. Herb Strentz, Freedom of
Information Council; Mr. Paul Stanfield, Inter-Church Agency for
Peace and Justice: Reverend Larry Johnson, Citizens for Decency:
and Ms. Cryss Farley, Executive Director, Iowa Civil Liberties
Union.




Qpscenity Law Study Committee
firnal Report ~ January, 1989
Page 2

in testimony before the Committee, Mr. Ray Smith stared that the
purpose of hnhis organization was tO Create a network within the
religious community of lowa for che purpcse of coordinating
educational efforts and action reiated to the eliminaticn of the
pornography :ndustry in Jowa: distributed a fact sheet iisting
certain assert:ons concerning pornography: and inrroduced Mr. Alan
Sears. Mr. Sears noted that part of Jowa's problem w:itn
pornography is tne result ¢f a tougher law being passed in Nebraska
which has resulted in individuals associated with pornography
moving acress the Missouri River into Towa. He indicated tnat he
had twe goals concerning statutory recommendations to be offered to
the Committee, the first goal was that the legislation GLe
enforceable and the second  was that the legislation be
constitutional. He noted that Iowa obscenity law is limited in the
types of material which are covered; claimed that less than 10
percent of the material depicts heterosexual activity; indicated
that the largest consumer group reading hard-core pornographic
material in America is persons between the ages of 12 and 17 years;
queried whether there might not be some correlation between
exposing obscene literature to females on dates and the escalating
number of cases of “date rape”; and indicated that hard-core
pornography and child pornography are not protected under the First
Amendment.

Mr. Sears stated that the United States Supreme Court
established a three-part test for determining what is pornography
in Miller v, cCalifornia, and that the three-part test is: (1)
whether the average person, appiying contemporary community
standards, would find that the work, taken as a whole, appeals to
the prurient interests; (2) whether the work depicts or describes,
in a patently offensive way, sexual conduct specifically defined by
the applicable state law, as written or authoritatively construed;
and (3) wherher the work, taken as a whole, lacks serious literary,
artistic, or political wvalue. Mr, Sears asserted that organized
crime is the distributor and controller of pornographic material
and stated his belief that establishments providing outlets for
this material also provide peep shows which result in anonymous sex
between 1individuals in adjoining booths, creating a potentially
serious health problem with respect to sexually transmitted
diseases.

Mz, Sears distributed to membera of the Study Committee
recommendations for changes in the Iowa Code which included the
following: (1) add a new section to Chapter 728 containing a
definition of the term "obscene"” using the language of the three-
prong test enunciated within Miller:; (2) eliminate current language
relating to obscene material distributed to minors and repiace it
with language defining harmful material to minors: (3) change the
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Iowa Code to prohibit the sale of all obscene material rather than
iust hard-core material; (4) make second and subsequent viclations
for sale of obscene material to be classed "D" felonies: (5) maxe
mere possession of any material depicting a child engaging in a
prohibited sexual act as a crime.

Ms. Truck stated that the Jowa Library Association supports tne
current TIowa obscenity law providing a statewide definition wn:icn
1s adequate; noted that the definition of obscenity varies greatly
from 1individual +te i1ndividual; pointed out that books which have
been banned in the past, but now are c¢onsidered literary classicCs,
include Grapes o¢f Wrath, The Adventures of Tom Sawyer, and The
Color Purple: noted that lack of a precise statew:de definition
might cause publishers to choose simply not to sell materials .n
Iowa in order to protect themselves from prosecution, rather than
trying to determine local law before filling an order for a bcok:
and urged that current language under section 728.7 protecting
educational institutions and public libraries from the obscenity
law remain in effect.

Mr. Charles Young noted that Council Bluffs has three book
stores which are havens for homosexuals; stated that he used to be
cof the genre of men who believe that women want to be molested by
men;: and stated that in instances of rape, incest, and child abuse,
the perpetrator often sees or reads pornographic material
concerning these acts, fantasizes about these acts, and then the
fantasy becomes reality. In making reference to children who seex
pornographic materials, he stated that if they see it, they do :t,
and once they start doing it, they do it often. He commented that
obscenity is big business in Iowa but it is business which is
resuiting in a bad reputation for the city of Council Bluffs, and
asked for a statute to be adopted which would result in Iowa
communities reacquiring the right of self-dezermination on the
issue of obscenity,

Mr. Herb Strentz testified that the Freedom of Information
Council shares the same concerns as the Iowa Library Association:
expressed satisfaction with Towa's current law and voiced
opposition to local ordinances governing this subiect matter:
indicated that the Freedom of Information Council believes Chapters
709 and 728 provide satisfactory protections with respect %O
pornography; stated that the Council would not be supportive of
changes which would result in varying local ordinances: indicated
that the Council does not oppose inclusion of rental of hard-core
pornography, as currently defined, among the state's proscriptions:
and noted that current law does not appear to be inappropriately
weak or ill-founded.
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Mr. Paul Stanfield stated that the Iowa Inter~Church Agency for
peace and Justice believes that some local option can be grarted
withcut creating the problems expressed by critics; proposed tha:
if tre lanquage suggested by Mr. Sears is not adopted, commun:t:es
shou.d atr least be provided the option of adopting spec:f:ic
language drafted so <that the srandard to be used :in the language
would oe uniform among jurisdictions adopting the ianguaqge: and
said that rentals should be included within the sectiocn prchibiting
sale of hard-core pornographic material.

Reverend Larry Johnson recommended that action be taken o enact
ar adequate state law c¢oncerning pornography, and failing chac,
Iowa communities should be permitted to enact local ordinances in
an effort to deal with this problem; stated that a major problem :n
Cedar Rapids is that one pornography outlet is situated across the
streer from a facility where mentally unstable persons reside and
that the residenus periodically, while waiting for buses, wanders
over to the shop and view the material. With regard to the banning
of the sale of Penthouse, Playboy, etc., he stated that it is nis
belief <that some of <these publications are illegal and could be
banned and indicated that he had witnessed 1instances when
pornographic material had led to acts of sexual abuse.

Ms. (Cryss Farley criticized the lengthy agenda before the
Commitree and the shortage of individuals speaking on behalif of
freedom of expression; asked that a nationally known speaker appear
before the Committee at a later meeting on behalf of freedom of
expression; expressed the belief that the movement to expand Iowa's
obscenity law is a movement to police the minds of lowa's citizens
and to impose a narrow moral code on all Iowans; noted that the
First Amendment was created to protect unpopular expression:
suggested that if the First Amendment is to have any meaning,
books, magazines, movies, and other forms of expression cannot be
restricted s.:mply because they are offensive to some; commented
that adults must be free to read and view the materials of their
choice; stated that there 1is no reliable data demonstrating a
causal link between pornography and acts of violence; and referred
to data suggesting the opposite and cited figures from several
foreign countries showing reductions in sexually related crimes
after the legalization of the purchase of pornography.

At the December 295, 1988, meeting, the Study Committee received
testimony and comments from the Honorable Thomas J. Miller, Iowa
Attorney General; Mr. Michael A. Bamberger, Attorney,
Sonnenschein, Carlin, Nath, and Rosenthal, representing The Media,
Inc.; Mr. William Brosnahan, Division of Criminal Investigation,
Department of Public Safety: Mr. Art Small and Mr. Pat White, Iowa
County Attorneys Association: Mr. Ryan Montague, Owner, Adult Shop
and Adult Odyssey; Mr. Don Paulin, Governor's Office; Ms. Dena
Sleeth, Owner, 2565 Bock and Video,
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ttorney General Miller suggested that the Committee ccnsider
four changes to the Code of fowa: (1) amend the Code to clearly
pronibic  the rental of hard-core pornography, as well as the sale
of rard-ccre pornography; (2) amend the Code to proribit the mere
possessizcn of child pornography; (3) amend the Code to raise tne
prohibitior of the wuse of young persons for the production of
pornography from age 14 to age 18; (4) include the portrayal of
ultimate sex acts and lewd exhibition of genitals in the definizicn
cf obscenity in the Code. Attorney General Miller erdorsed tre
biil draft which was disseminated to Committee members enticled
"Rough Draft 1"; stated that should a law on mere private
possession of child pornography be challenged, that he 1s prepared
to take the case to the United States Supreme Court to determire
its constitutionality; claimed that all but four states in the
nation prohibit portraying ultimate sex acts and that only three do
not prohibit the lewd exhibition of genitals; with regard to the
controversy on pornography in the correctional institution,
expressed support for the recent policy adopted by the Corrections
Board, and indicated that the state will be closely watched by
other states; and indicated that the prohibition of ultimate sex
acts and materials would meet the criteria of the Miller decision.

Mr. Bamberger observed that the criteria developed by the
Supreme Court are necessarily vague and stated that this vagueness
presents a threat in that a well-publicized but unfounded criminal
charge for obscenity can seriously jeopardize the business of a
bookselier who had no intention of selling obscene materiai: noted
that this threat could cause people involved in the publishing
industry to needlessly censor works for fear of an unfourded charge
and that this would have a chilling effect on sale of legitimate
work; commented that the large number of works handled by a typicail
bookseller during the course of the year prohibit an item-by-item
review of each work and as a result many booksellers would exercise
self-censorship and eliminate materials that might not be judged
obscene.

He noted that with the <changes in the Iowa obscenity law
proposed by Alan Sears, that the amount of literature and media
items that could be potentially attacked as obscene would be
increased; stated that he believes the new proposed category calied
"harrful to minors" creates a category which would have a greater
chilling effect on the currently existing Iowa law. Mr. Bamberger
stated his view that the Sears proposal to widen the ban on haréd-
core pornography sold to adults to prohibit the sale of "obscene”
pornography shifts the emphasis of Iowa law from one prohibiting
the depiction of deviant sexual behavior to a ban on the portraya.
of sexual content and suggested that a result of this change could
be that a bookseller who twice mistakenly sells a work subsequently
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declared to be cbscene could then be convicted as a felon. He
suggested that the current Iowa obscenity law is well-suited for
he purpose of eliminating hard-core obscenity without eliminating
First Amendment rights; and suggested that the alarm over
pornography comes from small, well-organized antipornography grcups
rather than from the general public.

Mr. Samberger reviewed the history leading to the Meese
Cocmmission commenting that in contrast to Dprevious obscenity
studies by the federal government, the Meese Commission spen:
little time anrd little money. He suggested that the Federal
Executive Branch's actions following the Meese Commissicon's Repor:
exceed what is necessary to prevent adult materials from getting
into the hands of children and that state governmentS shouid be
able to take a more reasonable approach; and noted in light of a
rew federal law that a bookseller or wholesaler who receives or
possesses for resale material that is later found to be obscene
under state law can be punished with a jail term from two to five
years in a federal penitentiary, and that the federa. government
has power to confiscate all the business property of a person «wno
makes the mistake of selling two copies of work that 1s
subsequently declared to be obscene. He reviewed the role of the
states thioughout history 1in protecting individual rights from
excesses Hf central authority and urged the Committee to protect
books, thcse who sell them, and other media items against major
changes 1an the current law. In response to gquestioning, Mr.
Bamberger stated that his clients have no strong beiief in child
pornograpt 7 but he expressed that limitation of rights in one area
can lead to an expansion of <that limitation for reasons cof
consistenc, at a later date; pointed to the list of banned books cr
books attempted to be banned that was published by the American
Library Association to illustrate how broadly drafted statutes can
permit the censorship of books that none on the Committee would
consider obscene; and noted that the Congressional change in the
federal law does not affect the Supreme Court's definition of
obscenity, but federal penalities could be applied to convictions
under state statute.

Mr. Brosnahan stated that the Department of Public Safety
recommends: (1) adoption of the language incocrporated in Rough
Oraf: 2 as distributed to the members of the Study Committee: (2)
amending section 728.12 to include in the child pornography
provisions relating to pornography involving persons under the age
of 18: and (3) requiring mandatory reporting for photofinishing
laboratories to report suspected child pornography. In response %o
question:ng, Mr. Brosnahan stated that the Department of Public
Safety noted that other priorities with more immediate consequences
such as violent crime have generally attracted the Department of
Public Safety's attention more than obscenity, but agreed with Mr.
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Sears' contention that pornography is a nationwide probliem, and
referred to federal studies which have shown that the pornography
tndustry 1s associated with organized crime but noted that he knews
of no arrests made for this purpose in Iowa.

Mr. Small stated that the Iowa County Attorneys Associatior 1§
in favor of closing the loophole which exists under current law
#hich permits the rental of pornographic materials which are
prohibited from being sold in the state, and stated that tre
Associat:cn does not support local optien for determiraticn of
Obscenity but prefers a statewide standard. Mr. White added tna-
the Association agrees with the rental prohibition but :hat re
thought that purveyors would try to find another way to avoid tne
intent of the statute and continue distribution and stated that tne
Association would submit language to try to circumvent this sort of
activity at a later date. Mr. White recommended that possession cf
child pornography be prohibited and recommended that gradua:ed
pena.ties be applied for repeat offenses.

Mr. Montague introduced himself as the owner of two adult book
stores in the Cedar Rapids area, stated that he has no invoivement
in organized crime, drugs, child pornography, or prostitution, and
that he 1s a regular taxpayer. He expressed the belief that the
Sears propocsal as presented in Rough Draft 2 would be a violation
of constitutional rights and would affect cable television and
certain network television, and particular issues of mainstream
magazines such as Time and Newsweek. He opined that there is ro
harm in pornography and that the Meese Commission found no fau'.:
with the type of pornography which is legally sold in Towa under
current law; supported the language in Rough Draft 1 closing the
loophole that prevents rental of the material which is illegal o
sell in Iowa; and criticized allegations that pornography causes
rape and child molestation by stating that the Meese Commission
found no support for the allegations regarding the material that is
available wunder current Iowa law. Mr. Montague noted that the
characterization of Iowa as the "Porn state" should be dismissed by
noting that ten adult bookstores have been closed in eastern Towa
during the past five years. Mr. Montague stated that he does not
sell material which is prohibited under Chapter 728 or sell to
perscns who are wunderage as to do 50 would put at risk the
investment in his bookstore.

Mr. Paulin stated that the Governor has supported a change in
the obscenity law for the past several years; suggested that the
recent prison controversy has heightened public awareness; and made
the following recommendations to the Committee: (1) prohibit the
rental of items which are currently illegal to sell in the state;
(2) broaden the definition of obscenity as proposed by Mr. Sears
and expressed in Rough Draft 2;: (3) toughen penalties levied or
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persons coavicred: (4) prohibit the possession of child
pornography; (S5) increase the age under section 728.12 concerning

sexual exploitation from age 14 to age 18. Mr. Paulin stated tnat
one of the results of these changes would be a broader power for
state pr.son officials to centrol the existence of pornography
within the prisons, and noted that the Governor does not intend to
advocate legisiation for more local control of pornography unless
the Legislature 1s wunable to pass new statutes that the Governor
would find satisfactory.

Ms. Sleeth gave her interpretation of the work of the Meese
Commission on Pornography: stated that the Meese Report ancd Mr.
Sears' report held positions that organized crime was involved 1n
pornography based on documentation and allegations that are slighz
and ertronecus; and 1indicatred she found error in the allegations
that there is a direct link between sex and viclence, link between
sale of pornography and organized crime, and linkage between ch:ild
abuse and pornography. She indicated that a Gallup Poll
commiss:oned by Newsweek magazine and published in March 1985
showed that 50 percent of Americans thought that restrictionrs on
pornography should be made less strict or kept the same.

Ms. Sleeth expressed the opinion that politicians who oppose
pornography are neot in the mainstream of American political
thcught; emphasized the popularity of erotic materials among many
traditional couples, and noted that the use of such materials often
allows the couples to enjoy more frequent and more internse sex; an~d
indicated that she believes that the enactment of Rough Draft 2,
would necessitate the closing of her adult bookstores. Ms. Sieetzh
noted that a review of the material in her shops is conducted by
officials of the Department of Public Safety, Division of Crimina:l
Investigation, and by police to ensure that her shops are in
compliance with the Towa obscenity statutes.

RECOMMENDATIONS

The Study Committee noted that its charge by the Legislative
Council asked it to review and r:research obscenity iaws and to
compile information and action that other states have taken :o
curtail obscenity. The Study Committee chose not to recommend any
specific legislation but asked thac its Final Report contain both
Rough Drafits T and 1II, comments submitted pertaining to those
drafts, compiete minutes of the testimony, and a summarization of
the reccmmendations that had been heard by the Committee. Rough
Orafts I and II are attached as are comments filed wizh the
Obscenity Law Study Committee regarding those drafts.
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INFCRMATIONAL MATERIALS

The following informational materials were distribuzed tc «le
members of the Obscenity Law Study Committee:

1, Chapter 728, Iowa Code, Obscenity.

2. Letter from Bruce Taylor, General Counsel, Citizens for
Decency Through Law.

3. Article from Playboy Magazine, The Child - Pornography Mytih.

4. Article from Playboy Magazine, The Big Lie: Reisman
Revisted,

5. Commenwealth v. Qakes; statute proscribing knowingly
permitting child under 18 years of age to pose in state of
nudity for purposes of visual representation in photograph or
other medium was unconstitutionally overbroad.

6. Amicus Curiae Brief of the American Sunbathing Association fer
Commonwealth v. Oakes.

7. Article submitted by the Naturist Society, from Clothed With
the Sun, "Naturists"” and the "Meese Commission Report"”,
"Non-Obscene Nudity Displayed on Postcards is Okay for Mailirng”,
and "U. S. Postal Service Creating a Market in Child Porroqgrapnry
to State Buyers."”

8. Revision to Iowa Obscenity Code submitted by Mr. Alan Sears.

8. Rough Draft 1.

10. Rougnh Draft 2,

l1l. Memc from the American Sunbathing Association: Proposals
for legislative changes to the Iowa Code concerning

obscenity.

2. Letter from Mr., Lee Baxardall, President, The
Naturists Society.

13. Letter and Material submitted by Mr. Eldon Pape,
Celwein, Iowa.

14, Letter from Ms. Dena Sleeth, 2565 Book anrd Video,
Cedar Rapids, lowa.
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15.

6.

17.

18,

19.

22,

23.

Article from Liberty Magazine, Censorship -- Is It The Real
Issue?

Article by Park Dietz and Alan Sears, Pornography and
Obscenity Scid in "Adult Bookstores"”: A Survey of 5132
soks, Magazines, and Films.

Memoranrdum from Randall C. Wilson, Legal Director,
Iowa Civil Liberties Union,

etter from Ms, Dena Sleetnh, 2565 Book and Video,
Cedar Rapids, Iowa.

The judgment, order adopting report and recommendations as
modified and order for judgments, and report and recommenda-
tions 1n Dawson v, Scurr; which is a case on the issue cof
banning certain adult materials in prisons in Iowa.

Letter from the Towa Freedom of Information Council making
comments on the Sears proposal and Rough Drafr 2.

Memo from Ms. Lorna Truck, Iowa Libracry Association, making
comments on Rough Drafts 1 and 2.

Letter from Mr, Sean M. Benson, Cedar Rapids, Iowa.

Letter and material submitted by Dr. John W, Lemmon,
Washington, Towa.

Obsfinal,1196ic¢c
gk/dg/20




APPENDIX

e e e am o - —

Exhibit 1. "Rough Drafec 1"
Exhibiz 2. "Rough Draft 2"

Exhibit 3. Legislative Service Bureau memorandum
on "Possession of Child Pornography
and the Constitution"

Exhibit &, Written testimony of the American
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Information Council

Exhibit 7. Memorandum from Iowa Library Association
on "Proposed changes to the lowa Obscenity
LaU"

Exhibit 8. Written testimony of the lowa Department
of Public Safety

Sxhibir 9. Writren testimony of Attorney General Miller
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from the Legislative Service Bureay,
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Section 1. Section 728.4, Code 198%, i1s amended to read as

follows:
728.4 RENTAL OR SALE QF HARD (.ORE PORNOGRAPHY.

A person who knowingly rents, sells, or offers for rental
or sale material depicting a sex act invelving sadomasocnistic
abuse, excretory functions, or bestiality, which the average
adult =aking the material as a whole in applying contemporary
community standards would find appea.s to the prurient
interest and is patently offensive; and which material, taxen
as a whole, lacks serious literary, scientific, political, or
artistic value, upon conviction is gquilty of an aggravated
misdemeanor. Charges under this section may only be brought
by a county attorney or by the attorney general.

EXPLANATION |

This bill prohibits the rental or offering for rental of
material depicting a sex act involving sademasochistic abuse,
excretory functions, or bestiality, which the average adult
taking the material as a whole in apply contemporary community
standards would find appeals to the prurient interest and :s
patently offensive, anq which material, taken as a whole,
lacks serious literary, scientific, political, or artistic
value. A perscn, upeon conviction, is guilty of an aggravated

misdemeancr.
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Section 1. Section 728.1, subsection l, Code 1989, is
amended to read as follows:

1. UYObscene-materiaili-rs-any-macertat-depteting-or
describing-the-gentcatsry-sex-accas;-mascurbarsens-exeressr
funcerons-sr-sado-masochistrc-~abuse-whiten-the-average-persensy
taktng-the-materiai-as-a-wheie-and-appiysng-contemporary
eommunity-scandards-with-respect-ee-what-ts-suitablea-macerras
for-minors;-wouid-find-appeais-to-che-prurienc-rnrecresc-and-:s
patentiy-offersives;-and-the-materzai;-eaken-as-a-whoite;-taciks
serrous-irteraryr-screntifier-patitteai-or-areiseie-vatnes
"Harmful material"” means any material that meets all of the

following:
a. Taken as a whole, the average person, applying con-

temporary community standards, would find the material to have

a tendency to excite lustful or erotic¢ thoughteg in minors oOr

appeal to the prurient interest in sex of minors.

b. (l) Depicts or describes a sex act, excretory

functions, sado-masochistic abuse, or exhibition of the

genitals, buttocks or female breast.

(2) he depiction or description is in a way that is

patently offensive to prevailing standards in the adulc

community with respect to what is suitable for minors.

¢. Taken as a whole, the material lacks sericous literary,

artistic, political, or scientific value.

Sec. 2. Section 728.1, Code 1989, is amended by adding the
following new subsections:

NEW SUBSECTION. 10. "Obscene material” means any material
that meets all of the following:

a. The average person, applying contemporary aduit
community standards, would find that taken as a whole, the
mater:.al appeals to the prurient 1nterest in sex.

b. Depicts or describes any of the following:

(1) Patently offensive representations or descriptions of
sex acts, actual or simulated.

(2) Patently offensive represertations or descriptions of

-1-
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masturbation, excretory funcricrs, sado-mascchist:C apuse, Or

exnibilt:on ¢f the geni:zais, actual or sifulated.

c. A reascnablie person would find, taken as a whole, tine
maverial lacks serious literary, artistic, political, or
scient.fic va.ue.

Sec. 3. Section 728.2, Code 1989, is amended tc read as

follows:

728.2 DISSEMINATION AND EXHIBITION OF ©BSEENE HARMIUL
MATERTAL TO MINORS.

Any person, other than the parent or guardian of the mincr,
who knowing.y disseminates or exhibits ebseene harmful
material to a minor, including the exhibiticn of ebsecene
harmful material so that it can be observed by a minor cn or
off the premises where it is displayed, is guilty of a public
offense and shall upon conviction be gquilty of a serious
misdemeanocr.

Sec. 4. Section 728.3, Code 1989, is amended to read as
follows:

728.3 ADMITTING MINORS TO PREMISES WHERE OBSEENE HARM:UL
MATERTAL IS EXHIBITED.

1. A person who knowingly sells, gives, delivers, or
provides a minor who is net a child with a pass or admits the
minor to premises where obscene harmful material is exhibized
is guility of a public offense and upon conviction is guilty of
a serious misdemeanor.

2. A person who knowingly sells, gives, delivers, or
provides a child with a pass or admits a child to a premise
where opsecene harmful material is exhibited is quilty of a
public offense and upon conviction is guilty of an aggrava:tedg
miscemeanor.

Sec. 5. Section 728.4, Code 1989, is amended to read as
follows:

728.4 RENTAL OR SALE OF HARP-CORE-PORNOGRAPEY OBSCINE
MATERIALS.

1. A perscn who knowingly rents, sells, or offers for

-2-



rental or sale gbscene material depteerng-a-sex-aes-itaveaiverng

sade-masochisric-abuser-excrecory-funeeions;-or-peseitatirys
whiem-che-average-aduit-takrng-the-matertar-as-a-whete-in
appiying-contcemporary-communrey-standards-wounrd-frnd-appests
to-tme-srzrrent-tntecesc-and-ts-patentiy-offensives-and-whren
materiatr-taren-as-a-whotes-taciks-sertous-tirerary;
screnttfier-potiticatly-or-askrserc-vatuer upon ccnvicLlon LS
guilty of an aggravated misdemeancr. Second and subseguent®

violations of this subsection by a person who has previousiy

pveen convicted of violating this subsection are class "D"

felonies.
2. A person who knowingly imports or causes to be brougnht

or sent lnto this state, for purposes of sale or renta., any

Cbscene material uporn convict:on is guilty of a class "D

feiony.
3. Charges under this section may only be brought by a

county attorney or by the attorney generatl.

Sec. 6. Section 728.6, Code 1989, is amended to read as
follows:

728.6 CIVIL SUIT TO DETERMINE OBSEENEF¥Y MATEIRIAL HARMFLL
TO MINORS.

Whenever the county attorney of any county has reasonable

cause to believe that any person is engaged or plans to engage
tn the dissemination or exhibition of obseeme harmful material
to_a miror within the county attorney's county, te-minors :the
county attorney may institute a civil proceeding in rthe
district court of the county to enjoin the dissemination or
exhibition of obseene harmful material te minors. Such
appiication for injunction is optional and not mandatory and
shal. ~ot be construed as a prerequisite to criminal
prosecuz:on for a violation of this chapter.

Sec. 7. Section 728.10, Code 1989, is amended to read as
fcliows:

728.10 AFFIRMATIVE DEFENSE.

In any prcsecution for disseminating or exhibiting sbscene

_3._
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rarmful material =o minors, it is an affirmative defense +“nat

the defendant had reascnable cause %o believe that the minor
nvolved was e:ighteen years old or more and the minor
exhib:ted to the defendant a drafer card, drivezr's license,
birth certificate or other official or apparently officiai
document purporting to establish that such minor was eighreen
years old or more or was accompanied by a parent or spcuse
eighrveen years of age or more.

Sec. 8. Section 728.11, Code 1989, is amended to read as
follows:

728.11 UNIFORM APPLICATION.

In order to provide for the uniform application of the
provisions of this chapter relating to obscene matersratr and
harmful materials applicable to minors within this state, it

1s i1ntended rhat the sole and only regulation of obscene or
narmful material shail be under the provisions of this
chapter, and no municipality, county or other governmental
dnit within this state shall make any law, ordinance ot
tequiartion relating to the availability of obscene or harmful
materials., All such laws, ordinances or regulat:i:cns srall be
or become void, unernforceable and of no effect »n January 1,
1978, Nothing in this section shall restrict the zoning
authority of cities and counties.

Sec. 9. Section 728.12, subsection 3, Code 1989, is
amended to read as follows:

3. A person who knowingly purchases Or pDossesses any

negative, slide, book, magazine or other print cr visua:
medium depicting a child engaging in a prohibited sexuai act
or the simulation of a prohibited sexual act commits a sericus
nisdemeanor,

EXPLANATION
this bill replaces zhe definition of "osbscene

[ 2 1%

Section L ¢
materiai” as it relates to minors and replaces 1t with a
definiticn of "harmful material”. HNew features 1ncluded :in

the new definit:on which were not included previously was che

-3-
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:nciusion of material which depicts or describes the
exhibition ¢f the buttocks or femalie breast. Under che new
def:nition, the material need nct appeai to the prurient
:nterest in sex of minors if the material woul.d nave the
tendency to excite lustful or erotic thoughts in mincrs.
However, the matrerial would still have to be ¢f a depicricn =r
descriptizsn which s in a way that is patentiy offengive to
prevaliing standards in cthe adult community with respect t:c
what 1s suitable for minors, and would have tc, taken as a
wroie, lack serious literary, artistic, political or
scientific valge.

Section 2 of the bill adds a definition of obscene material
wnich is now applicable to adults as well as minors. Section
S prohibits the rental or sale of Obscene material, thus not
only are the current prcohibitions against sale 2f mater:ial
depicting a sex act inveclving sado-masochistic abuse,
excretory functions, or bestiality covered, but also
prohipited are the rental and sale of descriptions or
representaticns of sex acts, masturbatlon, or exhibition of
the genita.s. However, pefore the material meets %Lhe
cdefinition of obscene material, an average person, applyinag
cortemporary adult community standards, wculd have to £ind
that taken as a whole, the materlial appeals to the prur:ient
interest in sex, is patently offensive, and taken as a wnole,
the mater:al lacks serious literary, artistic, political, or
scientific value.

Section S5 inciudes a prohibition on the rental as well as
trne sale of obscene materials. Current provisions are silent
as -0 whether rental! of material constitutes a "sale" £o:

urposes cf the criminal statute. Section S also raises :he
peralty Ior second and subsequent violations <f the sale and
rental cf obscene material to a class "D" felony from the
Current penalty which 1s an aggravated misdemeanor. Section 5
makes it a class "D" felonry for a person to knowingly imper:

Or cause to pe brought or sent into the state, for purposes cf
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LUV I )

La

sale or rental, any obscene material.

Section 9 makes it a serious misdemeanor for a person to
kncw:ngly possess various materials depicting a child engaging
In a prohibited sexual act or the simulacion of a pron:bized
sexual acr. Current law makes it a crime to purchase such ma-
terial but does rnot make mere possession a crirte,

Obscene,Gary.l
-6~ gk/3w/5%
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December 7, 1988

To: CO-CHAIRPERSONS DOYLE AND JAY AND THE
MEMBERS OF THE OBSCENITY LAW STUDY COMMITTEE

From: Gary L. Kaufman, Legal Counsel 2¥K

RE: POSSESSION OP CHILD PORNOGRAPHY & THE CONSTITUTION

Private possession of pornography has certa:in
constitutional protections under the First and Fourteen:n
Amendments to the U. S. Constitution.

J. S. SUOPREME COURT

The United States Supreme Court addressed the issue of
punishment for the private possession of obscene mater.al in
Stanley v. Georgia, 394 U.S. 557 (1%69). In Stanley the obscere
matter in question consisted of films which had been seized from
a desk drawer in the defendant's home bedroom. The Court, in
ratner strong language stated, "(M]ere private possession zf
obscene matter cannot constitutionally be made a crime." 3934
J.5. at 559,

The Court went on to state that the "right to receive
information and ideas, regardless of their social worth . . . is
fundamental to our free society." 394 U,S. at 564. The Court
went on to describe the meaning of the First Amendment and the
rights the appellant was asserting:




Y observe what he

e :s asserting the right to read <
h1s i1ntellectual and

c.eases--tne right to sarisfy

emct:cnal needs in the privacy of ni:s cwn ncme. He .5
asserc.aqg tre right to be free from state inquiry :a:C
th centents of nis library. . . .wrhatever may be tne
~ustiitcations ‘for cther sratutes regu.ating
obscenity, we do not think they reach 1ntZ the privacy
i one's own home. £ the First Amendment means
anyraing, -t meant that a (sjtate has no busiress

relling a man, sizting along in pis cwn house, what
bcoks he may read or what films ne may watch. 394
J.5. at 565.

The Cour<s was confronted with the argument that prohinditieon
of possessicn of obscene materilals was necessary to staturory
scheres prohibiting distribution:

That argument is pased on alleged difficulties of
provinag an intent to distribute or in producing
evidence of actual distribution. We are not convinced
that such difficulties exist, but even if they did we
do not think that they would justify infringement of
the 1ndividual's right to read or observe what he
pieases. Because that right is so fundamental =o our
scheme of :ndividual liberty, its restcriction may no:
be iusrified by the reed to ease -he administration of
otherwise wval:d c¢riminal laws., . . . 394 U.S. at
567-568

In conciusion the Court said:

We bhold that the First and Fourteenth Amendments
prohibit making mere private possession of obscene
materia: a crime. . . . As we have said, the [s]tates
retain broad power tO regulate obscenity; that power
s.:mply does not extend to mere possession by the
individual 1in the privacy of his own home. 494 (.S,
ar 568.

A copy of Stanley v. Georgia is enclosed. Also attached %o
the decision is an annotation by the U. S. Supreme Court Reports
of tre constitutionality of regulation of obscene mction
pictures--federal cases. Please note that it was written prior
to Miiler v, California. The anncotation on laws prohibiting
private possession and a discussion of Stanley is on the last
page.




State Supreme Courtts

Tre rather strong ltanguage of the United Stares Supreme
Court notwithstanding, three state supreme courts have ruled
tnat tneir cwn state's prohibiftion of @possession cof cnild
pornography s constizutionai. The United States Supreme Cour:-
has so far chosen no: to review these cases. One was declinec
for Lack of jurisdiction, and in the other certicrar: was
der.ed. This does not necessarily mean the Supreme Ccur:
approves of the rulings of the lower courts, but indicates a
lack of willingness to take on the 1issue at this time and
perhaps reflects a reluctance to differentiate child pornograpry
and obscene ~mnaterial which are unprotected by the Firs:
Amendment under New York <. Ferber, 458 U.S. 747 (1982) and
Milier wv. Califormia, 413 U.S. 15 (1973), anrd material which is
protected under Stanley for purposes of mere possession in the
privacy of ore's own home,

The three state supreme court rulings which found that mere
possessicr of child pornography may be proscribed are: 3State v.
Meadows, 503 N.E.2d 697 (Ohio 1986), cert. denied, 480 U.S.
 {13987); Felton wv. State, 526 So.2d 638 {(Ala. 1988);
People v. Geever, 522 N.E.2d 1200 (Ill., 1988), appeal dismissed,
U.S. _ (1988).

All three rulings depend heavily on a foothote in Stan.ey.
The footnote stated that Stanley in no way infringed on &hn
governments power t0 make possession of other items, such as
narcotics, firearms, ¢r stolen goods, a crime, as the holding
turns on fundamental liberties protected by the irst and
Fourteenth Amendments. The footnote alsc stated that the Court
did not mean to express any opinion on statutes making crimirail
possession of other types ©of printed, filmed, or recorded
materials and gave the example of possession of materials which
the possessor has reason to believe could be used to the injury
of the United States or to the advantage of any foreign ration.
in such 1instances, the Court stated, compelling interests may
exlst for overriding the right of the individual to possess
those materials.

The courts noted that in Ferber the U. S. Supreme Court had
recogrnized that states have a compelling interest in the
proteczion of the health and welfare of children and thus the
states are entitled to greater leeway in the regulation of
pornographic depictions of children. The state courts then
balarced the interest of the state versus the First Amendmen:
interest of the individual. The Illinois court found:

The purpose [of the Illinois prohibition of possession
of c¢hiid pornography] . . . is to prevent the sexua.
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apuse and exploitation cof children by "dry:ing up" the
mar<et for cnild pornography. . . In prchibLiiing
wltncut restr.ction pessession of child pcrnography.,
tre iegislature has sougnt to “"dry up"” tne final and
TGSt .Tportant  link  in the crain of distribut:on of
chiid pecrnography. Uniike Stanley, where =ne Court
determired there was no empirical data to ilinxk the
private possession 1n the home of ooscenity with
deviate sexua. behaviour ¢or crimes of sexual violence,
the oprivate possession of cnhild pornography further
exacerbates the harm and abuse to the child victim.
522 N.E.2d at 1206,

ilinois court also cites with favor language fzom the
L]
S

T
Ohio court decision in Jjustifying the state’'s ilnteres<:

Uniike the obscere materials considered in Stanley,

Miller, ez. al., child pornography involves, by its
nature, the physical, mental and sexual abuse,

seduction and harmful exploitation of children. The
depictions sought to be banned by the state are obut
memorializations of cruel mistreatment and unlawful

conduce. Additionally, such material would concinue
to exploit and wvictimize the chiidren shown by
haunting them irn the future. . . . We believe =ne

interests of the state 1n protecting the privacy,
health, emotional welfare and well-rounded growth of
its young citizens, together with 1ts undeniaole
interest of safeguarding the future of society as a
whele, comprise exactly the type of “compelling
reasons” justifying a "very limited" First Amendment
intrusion envisioned by the Stanley court. 522 N. E.
2d at 1207 citing with approval 503 N.E.2d 697, 703.

The on.y dissenting opinion filed in the three cases was by
Justice C(Clark of Illinois. Justice Clark first outlines the
importance of free speech as protected by the First Amendment:

It is . , . protected for independent reasons: because
it plays an essential role in the intellectual ard
moral development of a free pecple: because
governmental censorship of its production has,
h:storically, undermined <the ability of arrtists to
create works of import and value: and because the
le:sure to exchange and enjoy our creative expressions
1s one of the goods people seek from life in a
civilized society. . . . (Flree speech serves a
psycrological purpese. It grants wide latitude even
to the passive consumer of speech. It guarantees o
adults the right to form ~heir own personal:ties and
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tastes by ctheir own choice of written, printed, or
v:scal Tatter. . . .As a general ru.e it forbids the
governamen:t from attempting througn criminal sanctions
=5 centezl what people privately read, view, Or think,
. .The qualities of mind and spirit needed by adult
memnpers ¢f a free soclety wiil not often be found
among pecple who fear governmenzal intrus:ion Late
their pedrooms and reading rooms. 522 N.E.2d at 1209.

Justice Clark stated that the majority's heavy tel.arce
ispcn  Ferber was mispiaced and noted that Fe:per had onivy
addressed :tne question of whether a state could constituticrally
san the production and distribution of chiid pornography no:
meeting %rhe legal definition of obscenity and did not address
the issue 2Z a pan on private possession.

The conclusion reached in Fferber-~that cniid
pornograpny enjoyed no more protection than

convernticnal obscenity--in no way affects the wvalidity
cf Stanley. The obscenity at issue in Stanley enjoyed
no mere protection trhan the material at 1ssue here.,
522 N.E.2d at 1210.

Justice (larx concluded his analysis by observing that <the
state must not only show 1ts interest as "compelling", but aisc
rust show that its restriction is "narrowly tailored™ :to serve
that .nteresrt.

The true question is whether the interest in
prevenzing sSuch abuse c¢an ¢only be served by a ban on
private possession. The majority reasons that such a
ban is needed as a necessary adjunct to bans on
production and distribution. Supposedly it is not
possibie to prevent production and distribution
without "drying up" the market for child pornography
by banning its consumption. If there is any empirical
evidence for this proposition, it had escaped me. But
more importantly, this is the very argument which was
rejected by the Court ian Stanley. . . .Indeed,
acceptance of such an argument would render Stanley
meaningless, because the ({s)tate could always argue
that a ban on private possession of otherwise
unprotected speech was a necessary lincident to
statutes banning its production or distribution., . . .
For tnese reasons, I believe that this statute
viclates the speech clause of the First Amendment to
the Federal Constitution, as appiied to the [s]tates
through the due process clause of the Fourteenth
Amendment. 522 N.E.2d at 1210-1211i.
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A copy of the ful: rtexts of the decisions of State v.
Meadows, People v. Geever, and
felton v. State are attached.




TO: All Members of the State of [owa Obscenity Law Study
Commission )

FROM: The American Sunbathing Association, [703 N. Main Street,
Kisgimmee, Florida 32742

RE: Proposals for Legislative changes to the Jowa Code concern-
\ng obscen:ity - (Rough Drafts, I and 2)

“H 1S TH 2
Thé American Sunbathing Association, Inc. tASA) is a
noenprofit corporation organized under the laws of the State of
Florida. The organization gserves as the principal interest group
and spokesman for social nudism in North America. At its founding
in 1331, the ASA adopted the following Principles and Standards:
“We believe in the essential wholesomeness of all human
bodies and of the natural functions and activities which
they perform. We believe in the naturalness of social
nudism, and we congsider that exposure of the entire
human body to sunlight,. and air 1is beneficial. We
believe that we have the right to practice social nudism
provided that we do not infringe upon the rights of
sthers.” ASA Bylaws, Article II (1987 ed.) .
Each of the members of the Commission is being provided

herewith a copy of the Amicus Curiae brief filed by Robert T.

Page, attorney for the ASA, in the <case of Commonwealth of

MYassachusetty v. Jdouglag L. Oakesg, which 13 now pending before cha
United States Supreme Court. The members of this Commission are

urged = read the entire brief. The gsection entitled "Interest of
the Amicus Curiae” contains an excelleat summation of a3SA
princ.ples., and goals. It also includes a summation of <-he
varicus nudist publications which often include pictures of nudist
children.

The ASA wants the Commission to consider its ccmments prior

Lo voling on any proposed legislative changes because:



“They believe that wholesome photodraphic portrayal 2f
+he nude form i3 essential to the education of the
general public and to the documentation of the nudist
movement and that such photodraphy 183 protected by the
Firat Amendment to the Constitution of the United
States. We express our concern and disagreement with
broadbrush lawmaking which attempt3 t0 <criminal::e
portrayals or consent thereof, of a child in a state of
nudity.” {Brief of Amicus Curiae, ommonwealth of

Magsachusetts v. Douglas L. Cakes.)

oMMENTS CONCEQNTIN GISLATIVE PROPOSA

Rough Draft s

The ASA has no objection to the changes proposed 1n this
drafe. [t is understood that, in part, this propossal is made to
close a “"loophole,” in the law which has allowed hard core
pornography o flourish since it is being "rented” and not 30ld.

These changes would not effect the sale and/or rental of ASA
video or photographic material, as that material does not depict a
"sex act involving sadomasoechistic abuse, excretory functions, or
bestiality.”

Rou raftr 22
a Q d Cha Withstand Constitutio Challen

In the minutes of the commission's meeting of September 28,
1388, Mr. Alan Sears, Legal Counsel, Citizens for Decency Through
Law, is paraphrased as warning the compittee

"That any change would be tested 1n Court by theose

2ffected and suggested that the use of language from the

¢ourt cases should be used in any statute to ease tne
surden in defending the constitutionality of that

statute.” {(Commission minutes of September 28, 1338,

pade J}-3)

In his presentation Mr. Sears correctly told the commission

pornography 13 not protected under the First Amendment, and there

13 a “hree prcng test set forth in Millep v. Calijifornjia 413 U.5.
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15 (1373) to determine what 1s not protected, That test 15 as
follows:
l. Uhetherithe average persoﬁ. applying contemporary

community standards, would find that the work, taken as

a whole, appeals to the prurient interesat,

2. Whether the work depicts or describes, in a patently
cffensive way, sexual conduct specifically defined by the
applicable state law, as written or authoritatively
construed.

3. . Whether the work, taken as a whole, lacks serious
literary., artistic, political, or scientific value.

Given the guidelines 1in Miller and other United States'’

Supreme Court Cases which have established

more 1s protected expression”

{New _York

v. Ferberp,

3438

IJ.

S.

74

that "nudity without

-
i

(1982) and

that

or

environments

d

v, Borou

“mere
where

[#]

nudity is not illegal ahsent circumstances

e

Mou

numerous other cases,

the

changes

cited

for

u

t

E

c

is

in Amicus

rough draft

otherwise
432 U.S.

Curiae Brief,

appropriate .

61 (1981}

and

portions of

$2 will not stand up

to

pr%Posed
constitytional scrutiny.

Current [owa law Section 728.1 meets the Mjller
it describes particular prohibited conduct,
changes are warranted.

The ASA objects to the specific propeosed changes in Section

of Proposal Number 2, as follows:

test in that

thus ASA believes no

1
L]

I. Subsection A - Line 15, "a tendency to excite lugtful or
arotis thoughts in minors,”

Comment
This language is vague and overbreoad, and does not meet the

test set forth in

Minors c¢ould have lustful or erotic
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\od
-

“houzhts abeut wvirtually anything at anytile and probably 4o :n

the teenage years'’

This may be‘true for nudist cﬂxldren as well as non-nud:st
children.

Lustful or erotic thoughts could arige from sex education
texts, biology texts, medical literature. and nudists publications
just to name a few sources. All of these sources are protected
under :He First Amendment and are not obscene as that definit:on
has been established :n Miller. This provision, as written w-11

not stand up to Constitutional review,

IT. Subsection B(l), “or exhibition of the genitalg. bu: -

tocks or female breagt.”
Conment

This section would provide that "mere nudity' would be the
basis for a criminal act. The U.S. Supreme Court, as has been
shown, does not agree with that proposgition. “Mere audity 13 not
illegal.” .

This proposed change Sweeps So broad that it would include
umeraus items that the legislature could not wish to include.
1 Textbooks, nedical Journals, nudigt literature, and photographs
taken by parents of their children. How many of us haven't
innocently taken a picture, of our son's or daughter’'s “firse”
Sarth or other bath tub activity? We may now all be criminalsg :f
th:s amendnent is passed.

The harm which obscenity statutes seek to curtail is abusive
and sexual in nature and which appeals to the prurient interest.
The ASA believes that its literature 13 none of these. {all

nembers of the commission should have been given an ASA Press Pac.
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Please review its contents which are representative of the mater-
ial produced by ASA. Even if you are offended by nudity, [ thirx
you will see thé material is8 not ;busive in nature or sexually
explicit.

ASA would request that any amendment remove the language
which included in its definition elements of "nudity” alone, as a
basis for criminal prosecution. This would be congistent with the
languagg found in proposed Draft #1 which describes the behavior

prohibited.

III. Section 1(2), "The depiction or degcription i3 in a way

that 18 patently offensive to prevajling gstandardsg in_the

ad t munj W ] espect to what | S$ui e r ers.
Comment

This section does not state the law as set forth in Miller
and 13 different from the atandards set forth in the new proposed
Subsection 10.

For these reasons alone this section can not withstand
Constitutional scrutiny. The ASA believes current lowa law i3

sufficient,

IV, New Subsection 10, " ibitio t ita a a
o imulated.”
Comment

ASA objects to this inclusion of "mere nudity™ as obscene as
mare fully set forth in the discussion under Section l1(b)(1l),
This section algao can not meet constitutional scrutiny.

CONCLUSION

The ASA requests the Comamission to make no amendments to

current Jowa law which include “nudity alone as a basis for

finding patter “harmful to =minors” or obscene. Many lowans
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practice soclial nudisa. Look arosund. A nudist may be sitting
next ty yvou.

Many lowans have taken p;ctufbé of their children, without
¢clothing. Are these the people Iowa legislators want as the
subjects of c¢riminal indictment? Do 1Iowa legislators want to

fight an expensive battle in the courts to establish the

Constitutionality of a proposal like Draft #2?

The ASA believes the answer to these questions are no, and
that after you review all of the facts, including the information
provided by ASA, you will eliminate these elements of the proposed
draft and focus your work on the real problems: the kiddie
pornographers, who deal 1n abuse and degradation by photographing
sexual acts, to appeal to the prurient interest of a minority of
adults. ASA respectfully requesta your denial of Proposal Number
2, and the recognition of Social Nudists First Amendment Rights.

Respectfully submitted,

)

By: .
Jawn /Jl. Bauer, Attorney
Amer{cpn Sunbathing Association, Inc.
205 N./College Avenue
Post Jffice 3ox 1332
Blaoaington, IN 47402

Jated: Cecexnber 8, 1988
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2ATI: 1l-16-35
FRO¥: Randall C, wilson, ICLU Legal Director
TJ: Hon. Representative Dan Jay

Proposed zhanges to obscenity statuyte

Al
(23]

Thank vou for requesting our views on Mr. Sears' proposal :o
rewr:te [owa's obscenity statutes. As vou may kiow, the
Civ:l Libercies Union is fundamentally opposed to the
concept of cepnsorship so it is impossible for us to endorse
any legisiation expanding the exercise of state power 1n
tis area.

Iowa's present censorship scheme is heavily dependent on
criai1nal sancrions with weighty penalties. This approach
»rovides a constant threat to freedom of speech, privacy,
and the phvysical liberty of those who would exercise such
r:ghrts., The concept of punishing thought and expresgsion 1s
innerently antithetical to the operation of a democratic
society.,

~ii.e we have no general interest in defending such things
as cri1ld pornography, we are very concerned that overly
aabizious legislation could have a carryover effect on
legitinaze speech and privacy rights,

In spize of a decades long struggle, the U.S, Supreme Court
Nas been unavle to reach a firm consensus on what i3 obscene
or how such material can safely be defined. Thus, even
"constitutionaly adequate” gtactutes can have unwanted
“eniiling effects”", To avoid these, we hope that anv
¢dscearty law revision will clearly "zero in" on nartowly
lef:ned activities which are closely associated with truyly
¢ri7winal conduce.

°resuzadiy, a targeted approach would not only best serve
freedom of speech, but actually focus resources on the core
pradlems whilch obgcenity statutes seek to address, - S
sexual abuse and exploitation of children, protection of
ndn-consenting persons, and parental control., Where
possidle, proscriptions on behaviors and activities are
preferable to criminalizing speech or its pogsession. for
exanple, any zriminal statutes should single out materiais
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live zhildren 13

«hi¢n cannot Se produced without involving . :
shouid

sexua. crimes whereas other types of dJepicrions
remain exempt from punisizeant.
when considering cevisions, p.e3se xee) in Aind that 1t zay
e ne:essary to Jjecciminalize less serious foras of
ssscenartv in order to fully protect freedom of speech and
Tlghl T privacy. e heliave fhat ZriTmina. sanstions

the
are far frot tne :deal means of controlliang "abjectionadle
~areria.s”. Tnere are other forms of governmentai :nfluence
and power which do not have such an :ntim:dating and
invasive effect upon personal expression and privacy.

Although we have carefully reviewed Mr., Sears' draft, e are
reluctant ar =his stage to endorse or agree to any of his
speci1fic language. There is so much new 1z whact Mr. Sears
has to propose, trhat it is difficult to anticipate all the
doors left open for overreaching and confusion. There do
appear to be many. We would rather respond to a scaled down
version which dispenses with the need for so much new and
potenctially dangerous verbage.

Any new draft should conform to the following principles:

l. We agree with the approach of separate regulation
of activities involving minors (as opposed to the general
public)--both with respect to what exposures are allowable
and how children may be depicted. Thisg 1s consistent wvita a
targeced approach, existing case law, and the mos:
demonstrable interests in controlling obscenity.

2. we agree that the present scheze of a statewide
obscenity definitions should be preserved. More localized
authority would encourage poorly written laws and violations
of free speech, due to local "mob rule™, Moreover, the flow
2f commerce, commynications, and ideas would be seriously
stymied. Local ipput into standards 13 effectively
preserved tnrough the selection of local juries.

3. We resist efforcs to expand the definition sf
obscenity Co matters which are not clearly sexual in nature,
shile the Sears proposal and the present law may not be
:ntended to operace in this way, there are sections in both
shi1ch require further explication to avoid this
.nternretation.

4. We res:st the augmentatioa and enhancement of
criminal penalties for obscenity violations due to the
chilling effec: they have on legitimate speech and commerce
in information and 1deas, As penalties increase citizens
tend to lower voices or cease from engaging in free speech
activities., Please keep in mind that obscenity statytes
neve deen used throughout our country's history to jatil
social reformers regardless of what their authors intended.
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5. we ars torally OppOsed to efforts o defipne *he
Pfivate and personal possession of obscene materials as a
“Time., Regardiess of the interests involved, cajis approazh
*$ 31 :nvasion of personal libraries and sedrooms, eizher of
“frch should be sacrosanct. If possession 1s to e made
criaizal 117 spoize of the consequences, we are acdamant “Aat
the TYPE ¢f na-er:al and the CIRCUMSTANCES of lilegal
POsSsess.on de strictly defined--i.e, the crize should
Te€quire the presence of a2 specific craminal 1intent and the
Rater.ials banned should be defined in extremely parrow

seras,

Please feel free ts address any specific questions to our
tobbyist, Mark Lambert as your study of these 1sgues
zontinues,
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[OW A FREEDOM OF INFORMATION COWNCIL

~chonl of Journatism and Mass Communicition
Drake Unnversity, Dos Mones, fowa, S0371
(X120 2710 ENMC SIS 272295

SUSTAINING MPMVIBERS

December 21, 1983

Lok bk Heoack ashing
AUV RTIV Y
Gary L. Kaufman
Crslar Rupah Legal Counsel, Legislative Service Bureau
Caastle Compans Smc Capuol
Des Moines, [A 50319

O Ames Trihure

Iles Mines Rf;:l\“f'
sied Tohong Lovmpans

Dear Mr. Kaufman:

Heritage Communnatzons

Thank you for the opportunity to share with the Legislative Study

fow 3 lircudaasters Comminee our comments and concems regarding proposed changes in
Aswaraton Chapter 728 of the Code of lowa.
The lowa Freedom of Information Council has previously subrrutted oral
T g Brregdiast News and written comments to the Committee, and I'll enclose a copy of those.
Arvatin 100. I'll be out of town over the Christmas holidays, but we'd be delighted
to respond 10 any quesuons in early January or during the legislative

Jows g Canle Telessivon

session.
Upon review of the proposed legisiaton, we have no changes or
amendments 10 make in our previous comments. The proposed changes do

A ralinn

v g Nen ~Daper

Ve ralion merit ¢xtensive comment, however, and we thank you and the commurtee
members for taking the ame 10 review our Concerns.

o Rudw Nefnrk The lowa Freedom of Informanon Council is an umbrella organization ot
newspapers, broadcast stations, news media associations and others

RCETTY, concerned with openness in Jowa government. Consequently, our pnmary

ML mm s dtions concerns are with Chapters 21 and 22 of the Code, the sections dealing with

Iowa laws on open meetings and open records. Our concerns with First
Amendment freedoms are paramount. however, and that is why we must
engage in the debate over the obscemty law -- ¢ven though that appears (0

ANCRG-TV  Cecar Rupids
leier inn Compans

Ao N-TY be more and more of a tar baby that is socky for al} of us.
Fon Cannett Proud sstng Some have declared lowa 10 be a pomn -- not a corn -- ¢apital, Tving 1o
. change opinions by fiat rather than by facts. lowa is a healthy state 1n many
eredith Lerpar st ways, including freedom of expression and openness in govemmment. The
o proposed changes, as our review suggests, will cause problems rather than
Puamor Communicaliong, 3 3 ; 1
W T h A HO. AN solve themn. We have little or no objecton to amending the current law to

include punishment for rentai, as well as for sale, of obscene matenal. Apan
from that, however. we have the following specific concerns with proposed
legislaton.

ALY E BN K. T
Craac by Tomes

WAL 6 Wiar Ruprds

Do Bicontennead of the Bl of Rechis, December 15,109




FOI Commenrts on Proposed Legislagon -- 2

ENAIBIT &

] Addition of the separate defininonal category "harmful to minors.

a. While the U.S. Supreme Court has previously concluded that a staie may prombit the
distmbunon to minors of matenals that could not be barred trom adults. Ginsberg v New

York, 390 LS. 629 (1968, the present

Chapter 728 aiready accomplishes this objecuve. Sec SS 728.2. 728.3. Thus. to the extent
that the inclusion of this new definitional category is prompted by an effort 1o make the
disseminanon of sexually explicit matenal more resmcave wath respect to munors than
adults, it 15 unnecessary

b. In addinon 10 being unnecessary, the creation of a separaie defimnonal category
makes the iegislation even more difficuit to understand and to apply. lf the proposed
amendment is adopted. publishers and book stor¢ owners will be faced with two
definitional tests to be employed. The amendment thus makes application of the statute
more difficult and more uncertain, a result that should be avoided in all instances --
particularly where the amendment is not necessary to achieve what 18 assumed (0 be 115
prunary cbjective.

¢. Although the U.S. Supreme Court has previously concluded that prunient appeal may
be defined in terms of the target audience, such as children, ¢.g,, Ginsberg, this conclusion
may not permit a legislature to substantally modify the definitional framework by also
permiming material o be banned if it is found "to have a tendency to excite lustiul or erotic
thoughts in minors. . .. " The inclusion of this addidonal language departs from the
constitutionally permussible defininon for sexually explicit matenal which can be banned by
the government. This “tendency test” raises a serious question concerning the
consawunonality of the proposed amendment 1n part because it does not cornport with the
applicable "smict scrutiny” standard of review for regulanons impacung nghts of
expression.

d. In addition, the inclusion of the language “"tendency to excite lustful or eronc thoughts
in minors” raises concems that the amendment would be unconstitutionally vague and
overbroad. The alternative standard suggested conceivably covers a myniad of matenals
that would not ordinarily be viewed as appealing to the prurieat interest of minors, and 1 is
impossible to determine just which matenials would be covered by the defintion.

¢. Closely refated to the above are the practical difficuldes that would result to
publishers. book store owners and others with respect 10 all matenals. Because the
amendment also broadens the means of expression that may be regulated o include
“performances,” sce proposed S 728.1 (11), the pracncal difficuities noted above would
also apply to a variety of other persons. including schools and other groups.

2. Revision of the definirion of "obscene™ in § 728.1 (10).
a. The present definition of obscenity is a workable one that is based directly upon the

decisions of the U.S. Supreme Court. There 15 no need to revise the definidon as is
proposed by the amendment.

3. The additon of a definitional category tiled “performance” in S 728.1 (11).

4. As noted briefly above, the inclusion of this new definitional category would
significantly broaden the reach of the obscenity legislaton. There has been no showing.
however, that the present obscenity statute, taken together with other provisions. does not
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already regulate this kind of activiry in lowa. In addition, by adopting this proposal, the
legisiadon would reach whole new areas and would present pracacal problems for many
additional persons. Absent a soqong showing of necessity, a change of this nature should

not be made.

4. The proposed changes 10 $S 728.2 and 728. 3 would present all of the problems
delineated with respect to the definiaonal category "harmful to minors.” The present statute
provides sweeping sanctions against the dissemunaton of obscene matenal 1o minors. and
adequately protects and addresses this issuc. As noted above, there is no need 1o provide a
second definitional category, along with the attendant problems it would bring. to protect
children against the disseminagon of sexually explicic material.

5. The proposed revision to § 728 4 would prohibit the sale or offering for sale of
“obscene” pormnography. Given the proposed change in the definition of obscene matenal.
this amendment wouid substantially broaden the reach of lowa’s obscenity law, and this
amendment will compound the definidonal and enforcement problems mentioned above.
Because the amendment would substtute the general, and difficult to understand, defiugon
of obscenity, in place of the place of the specifically defined categones of "hard core
pormography” which are now prohibited, it will be increasingly difficult for persons to
predict in advance whether the materials they are publishing or dismibuting are in fact
prohibited under the iaw. The end result of such an amendment would be to place cven
greater pressure on a publisher or distributor 10 conform 1o the lowest cornmon
denomuinator of acceptability, thus increasing the very substantial risk that works which
would not be deemed “obscene™ will nonetheless be made unavailable to fowans. Absent a
strong showing of necessity, a change of this nature should not be undertaken.

Again, thank you for taking the time to review our thoughts about the obscenity tar
baby.

Sincerely,

A oois Fy”
erb Steatz, execupdd secretary
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IOWA FREEDOM OF INFORMATION COUNCIL

the Legislature's Interim Study Committee on [owa's obscenity laws,

The lowa Freedom of Information Council is a non-profit corporation, incorporated
under lowa law in 1977. The Council is an umbrella organizagon of news media
associations, newspapers, radio and television stanons and other publishers, broadcasters
and individuals concerned with issues related w First Amendment freedoms and openness
in government. In lowa. the primary concerns of the Councii have been with the open
meeungs law, Chaprer 21 of the Code of lowa, and with the open records law, Chapeer 22
We were pleased to partcipate in the drafting of major revisions in the open mecangs law
in the 1978 General Assembly and with the revisions of the records law in 1984, Under
Canon 3A(7) of the lowa Supreme Court, the Iowa FOI Council coordinates the Expanded
Media Coverage program of the Supreme Court--the program that permits broadcast
coverage of judicial proccedings from within lowa courtrooms.

My name is Herd Smentz. [ am a professor of Joumnalism and Mass
Communicaton at Drake University and I have served as the unsalaried execunve secretary
of the lowa Freedom of Informadon Council since its founding in late 1976. We have an
annual budget of about $14.000, most of which supports two graduate assistants at Drake
University and pays for publications and special acuvides.

The lowa Freedom of Information Council appreciates the opportunity o present
before the Legisiature’'s intenm commuttee on obscenity two observations: (1) Generallv,
with one small excepton, we believe there 15 sansfaction with the operation of current state
law as found in Chapters 709 and 728 of the Code of lowa: (2) We are moubled by
proposals that would rescind 728.11 of the Code and encourage local governmental unuts to
adopt their own obscenity ordinances.

T1he current status of the law

Chapter 709, the Chapter on Sexual Abuse, provides considerable protection
against explottation of chiidren in the production of obscene material. In this regard. [owa
legislanon addresses issues of obscenity and pomography by smiking ar the source--
pnmanly with regard to involvement of minors.

. Chapter 728, the Chapter on Qbscenity. provides workable definigons, based upon
United States Supreme Court decisions, for enforcement of the law and provides reladveiy
swecping sanctions against disseminaoon of obscene matenal to minors.

_ 728.1(1) (a) provides a detailed description of obscene matenals. (b) recognizes the
nght ot a jury to apply “coniemporary community standards” in deterruning whether
matenal 1s obscenc, and (c) declares that the material must be considered in towlity--that 2
word or picture or two of literary, scienufic, political or arustic vaiue may not be sufficient
to offset the overall, patendy offensive nature of the matenal. A sivular definition is
‘ollowed 1n 728.4 which deals with the sale of hard core pomography.
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728.1(3) provides, again. a sweeping defininon of what it means to “dissemunate
obscene material: “..to mansfer possession with or without consideration.”

728.1(6) defines a "minor” for purposes of this act as a person under the age of
18. 728 .2 provides a rather firm foundanon for legal action against a person who
disseminares obscene matenal to a qunor: “Any person, other than the parent or guardian of
the minot, who knowingly disserninates or exhibits obscene matenal to a munor. including
the exh:biton of obscene material so that it ¢an be observed by a minor on or off the
premmuses where 1t is displayed, is guilty of a public offense and shall upon convicuon be
guilty of a senous misdemeanor.”

These and other provisions of the lowa Code suggest that the approaches in state
law are generally sound and on their face consistent with consautional protecnons of
freedom of expression, which under prevailing views of the First Amendment o the U S.
Consttuton and Article [ Section 7 of the lowa Constitution do not extend 10 obsceniry.
The lowa statutory law has obviously been drafted so as o be consistent with decisions or
the U.S. Supreme Court.

Pronosais to Change the Law

We have three related concerns with regard 1o proposals to amend Chapter 728: (1)
The measure is said not o cover the “rental” of obscene materiais or hard core
pornography. (2) Prosecutors are said to have difficulty obtaining convictions under
current law. (3) There is dissaunsfaction on the part of some citizens that Section 728.11,
prohibits local governments from passing their own obscenity laws.

(1) Concern with rented materials appears o stem from 728.4 which makes it an
aggravated misdemeanor to knowingly seil or offer for sale [but not to rent or offer for
rental] "hard core pomography™ that fits the definition of material listed in 728.1(1). If it 1s
appropriate to protubit sale, we think it is equally appropriate to ban rentals. although there
may be some merit in considering a broader approach of using the term "disseminanon” as
defined in 728.1(3).

(2) Prosecutors should have difficulty in obtaining convictions. It has never been
the goal of American law to make the prosecutor’s job easy. In criminal cases, to start with,
there 15 the difficult test of proof beyond a reasonablie doubt The first, fourth, fifth and
fourteenth amendments to the U.S. Constitution and Sectons 7, 8, 9 and 10 of the [owa
Bill of Rights safeguard individual freedoms. even to the point of assuring protecuon to
those believed guilty as well as those assuredly innocent. Whether prosecutors find 1t easy
or difficuit to obtain convicnons is urelevant except to the extent that the ease or difficulty
exposes technical problems with current law. And. as noted above, the current law does
not appear ro be inappropriately weak or ill-founded. Efforts to “toughen” that law would
almost surely violate constutonal standards deveioped by the U.S. Supreme Court, which
form the basis for Chapter 728.



(3) Proposals to rescind 728.11 are philosophicaily and practically unsound. Such
acdon would invite a mynad of unnecessary. uncoordinated. and likely unconsturunonal
taw making at the local level. ’

a. The action is unnecessary because of the adequacy of current law as discussed
above. Local controls do already exist in terms of the abulity of individual cinzens
exercise their nghts to purchase or not to purchase questionable material, to in effect bnng
economic sancuons against those who purvey objectionable material, or to seek convicaons
under state law.

b. The action invites [owa’s local governments to adopt hundreds of different
obscenity laws that would figuragvely put buckets of tar and bags of feathers into the hands
of every local jurisdicdon allowing each to decide who the local pormographers are, based
on therr dislike of the content of the material disseminated. Such a patchwork of laws in
lowa is pernicious in a state as homogeneous as [owa and on an issu¢ as open to
demagoguery as “obscenity.”

¢. Given the current state of lowa law. it is difficult to see how that law could be
made more restrictive at the local level--which ts the goal of advocates of local opoon--and
sall pass consarunonal muster. [t seems to us that local taxpayers would be spending great
sums of tax dollars drafting and defending obscenity laws. The way to avoid such
problems and the way to avoid an unconstrutional law is not to pass it in the first place.

Conclusion
In summary, fowa has a2 workable state law. If the General Assembly is unhappy
with that law it should seek amendments to it and not compound perceived problems by
Inviting more scrious problems at the focal level. Also. proposals to amend state law would
at least provide some specificity for discussion instead of the quagmire of the 'Pandora’s
Box" concept of Jocal control. Finally, avenues already exist for considerable local
influence and conmol over disseminagon of allegedly obscene and pornographic material--

those include local economic pressures, zoning regulations, persecutory discretion, etc.
There is no need to subvert sound state law under the guise of providing “local control.”

The offices of the lowa Freedom of Information Council are in the School of Journalism
and Mass Communicanon, Drake University, Des Moines, lowa 50311




———

EXHIZIT

Date December 50. 1988

from. Lorna Truck [owa Libracy Association

To Members of the Chscanity Law Study Committee
Re Pronnsed changes to the lowa obscenity {aw

Thank vou for the opporiunity Lo respond o the oroposed revised dralts of
the lowa obscenity law. [ have been asked to write on behalf of the Board of
the 10wa Library Association and the membership of the [owa Library
Association. As | mentioned in my remarks o your committee on
September 28 1988 the primary concern of our professional association 1s
that the srovisions ia Chapter 728.7 of the current {owa law which protect
public libraries and educalional institutions from censorship be retained (n
anv revision of the obscenitv statutes.

The lowa Library Association does not object to the concept of Rough Draft |
which adds ihe term rental” 1o the section of the law related 10 selling of
porncgraphy as Jong as the law remains clear that public libraries and
educational mstitutions are protected in the rental and lending of materials
as well as in the use of materials within these institutions.

Librarians have a professional responsibility 10 support I'ree access to
information and to protect First Amendment rights for all citizens. As a
resull. we have concerns about several aspects of Rough Draft 2. [n
particular, we feel that the broadening of the definition of obscene materials
toinclude the depiction of female nudity and descriptions of sex acts actual
and simulated will include many erotic materials which are not considered
obscene by 2 majority of adults. {n addition this broadened definition most
certainly could have a chilling effect on freedom of information within our
stale

We do not believe it necessary to increase the penaities in the law and we
are quite disturbed by the addition of the penalty for the possession of child
pornography. Our members do not condone the production or sale of child
porncgraphy and feel that lowa's strict statute related 1o its production is
indeed justified; however there is never a justification for making the simple
possession of such matertal a crime.

During the two davs of testimony before your commitlee. we have heard the
argument a number of times that all serious literature, art and serious sey

JN 0 5 &9
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education malerials would be protected under the new draft [aw because all
criteria Would need to be met. 1nciuding the test of: Taken as 4 whole the
materials lack serious literarv, artistic. political. or s¢ientific vajue.” Most
thinking adults would not feef that such materials wouid meet this test.
Unfortunately there are some organized groups who would like to ban not
anly the flagrantly offensive materials and ctuid pornography. but also any
materials with erotic content and even leen novels about love and growving
up and some picture books containing concepts they consider unsuitable for
children!

Many make the argument that persons challenged by such groups can ga 0
court and would be protected under the serious literary. artistic. political or
scientific value clause. However, what bookseiler, business person or
librarian wants to go through 2 major public controversy, public heariag or
the expense and emotional stress of a court battle? Often 1t would seem
hetter not to provide the questionable material rather than to face a public
controversv This is the chiling effect” which concerns us. Often materials
will got be avafable simply because thev have been censored either
consciouslv or unconsciously by the provider and have never been made
availabje to the public.

The lowa Libracy Association urges you to maintain the basic right of free -
access to information for the ¢itizens of lowa by maintaining the {owa

obscenity law in 113 current form with the minor addition of revision Draft !

which prohibits the rental of materia! defined as obscene in the current

statutes
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[OWA DEPARTMENT OF PUBLIC SAFETY
QBSCENITY LAW REVIEW

The Department of Public Safety supports legisiation that would strengthen the
obscenity laws in lowa. The majority of obscene material 1§ proguces ana
Qistriduteq Dy elements of organizea Crise,

The Department of Public Safety has reviewea present state iauT-Chapter 128,
State Coage of lowa--(Qbscenity), the proposals from the Obscenity Law Stuay
Committee, ang the United States Attorney General's Commission on Pornography

Report,

The effective enforcement of obscenity laws necessarily involves a concertea
ana responsive effort on the part of each facet of the Crimfnal justice
System:

1. Investigative
2. Prosecutorial
3. Jugicial

The Department of Public Safety offers the folTowing recommendations:

l. Present state law, Chapter 728.1(1)--Qbscenity, defines
“obscene material 35 material that is not suitadle for MINORS.

Recommengation: Amena Chapter 728.1(1}--"0Obscene Material” to
d00pt the amendment that defines “obscenity” which relates to
material that is not syitable for anyone--minor or adult,

tnact legisiation to define "harmful material® which relates to
materfal that is not suitable for MINORS.

Z. Present state law, Chapter 728.4--Sale of Hardcgre Pornography.
Haracore is gefined as a sex act involving:

1. Sadomesochistic abuse
2. Excretory functions
3. Beastiality

Recommendation: Ameng Chapter 728.4 to adopt the amendment
that defines rental or sale of "OBSCENE™ materials.

3. Present state law, Chapter 728.4--Sale of Hardcore
Pornography--that upon conviction a person is quilty of an
dggravatea misdemeanor.

Recommengation: Amena Chapter 728.4 1o make the second ana
Subsequent violation(s) a felony.



Present state law, Chapter 728.12--5exudi Explorzation of
Chilaren. State law defines "Chila™ as 4 person under the age

of fourteen,

Recommengation: Amengd Chapter 728.12 aefining "cnila“ for the
purposes of that chapier to be 4 person unger the age of
eighteen.

Present state law, Chapter 728.12--Sexual Exploitation of
Chilaren. Possession of chila pornograpny is not 1llegal.

Recommenaation: Amena Chapter 728.12(3) by aaaing after the
wora purchases the following, "or possesses”,

Present state law Chapter 728.-Obscenity, does not require
mangatory reporting for photo finishing laboratories to report
suspectea child pornography.

Recommendation: Enact legislation that would require manaatory
reporting for photo finishing laboratories to report suspectea
Chiia pornograghy.
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Attorney General Miller’'s statement to Obscenity Law Study
Committee--Dec. 29, 1988.

Thank you for the invitation to testify before your
committee today. Hopefully, my testimony can help provide some
light in a controversial area which has seen more heat than
light. We need to calmly consider the options we have~-balancing
lowans’ desire to limit the availability ¢f hard core pornography
and the constitutional Pirst Amendment rights of free speech.

With those values in mind, I advocate strengthening the
Iowa laws governing pornography in four ways--all, I believe,
within constitutional requirements,

1. The Code needs to be amended to clearly prohibit the
rental of hard core pornography, as well as the sale of porno-
graphy. On Dec. 16, 1988, my office argued the case of State v.
Applause Video in the Iowa Supreme Court concerning this issue.
This 1s a Pottawattamie County case in which the District Court
judge ruled that the current statute did not cover rental. We
appealed that decision. While we may win the case in the Supreme
Court-~there should be a decision in early 1989--a legislative
amendment would put an end to the issue. The current statute was
written before the advent of video stores and the rental of VCR
tapes--including pornographic tapes. I would endorse your Rough
Draft 1 amending Iowa Code §728.4 (1989) to prohibit the rental
of hard core pornography.

2. I recocmmend amending the lowa Code to prohibit the
possession of child pornography. In 1983 my office took the lead
in toughening the Iowa laws governing child pornography. They

are now among the toughest in the nation. It is illegal to



obtain child pornography in any way. [ believe that it should bte

illegal to even possess these materials. This area is not
without constitutional question. As research done by Gary
Kaufman of your staff indicates, the U.S. Supreme Court has held
in Stanley v. Georgia that mere private possession of generally
obscene material cannct constitutionally be made a crime. Yet
the state Supreme Courts of three other states--Ohio, Alabama,
and Illinois--have upheld statutes prohibiting the possession of
child pornography, citing the compelling interest of society in
protecting our children. I believe Iowa should take the same
step--and, if it is challenged, I am prepared to take this case
all the way to the United States Supreme Court.

3. Iowa law currently prohibits using children under the
age of 14 for the production of pornography. I strongly believe
that we should prohibit the use of any young person under the age
of 18 for the production of pornography. Young people in their
developing teen-age years should have the same protection from
this type of exploitation that we provide for younger children.

4. Iowa law on obscenity is jenerally in the mainstream of
what other states provide. There is one exception--the kind of
sex act that is depicted. 1JIowa’'s law applies only to portrayals
of bestiality, excretory functions, and sadomasochistic abuse.
All other states, except four, prohibit portraying ultimate sex
acts. Only Iowa, Alaska, and Ohio do not prohibit the lewd
exhibition of genitals. Iowa should join the mainstream and
prohibit all that constitutionally can be prohibited under the

case of Miller v. California--the portrayal of ultimate sex acts




and the lewd exhibition of genitals. (The other requirements of

Miller v. california would, also, have to be met to prohibit the

material--that the work appeals to the prurient interest and that

the work lacks serious literary, artistic, political, or

scientific value.)

I believe these changes would substantially strengthen
Iowa’s pornography laws and allow us to fight situations in
border cities where lowa risks becoming a regional source of
pornographic materials.

Finally, one other issue should be addressed--porncgraphy in
the prisons. While that is a side jissue to the primary problems
before your committee, it is an issue which has received a good
deal of attention recently. If you adopt my recommendations on
pornography, they would, of course, apply to prisoners as well as
all other Towans. It would give prison officials additional
grounds to control pornography in our correctional facilities.
Beyond that, we continue to work with prison officials to provide
the strongest restrictions permissible under the constitution on
the flow of pornography into our institutions.

I believe that these recommendations will put Iowa’'s
pornography laws in the position where they belong--as tough as

constitutjionally possible.




