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A written request by Senator John L. Mowry and Represen-
tative Harold 0. Fischer, Chairmen of the Senate and House Standing
Committees on Commerce, for the establishment of a subcommittee of
the Committees on Commerce was approved by the Legislative Council
at its July 19 Council meeting. The Subcommittee was authorized to
conduct a study of the Iowa State Commerce Commission and the
several divisions of the Commission pursuant to section 2,15 of the
Code of Iowa (1971), The Council gave the Subcommittee the
authority to call witnesses, administer oaths, issuec subpoenas, and
cite for contempt as authorized in the Code under section 2.15.
The Subcommittee was required to make monthly reports and to submit
a2 final report to the Legislative Council,

In addition to themselves, Chairmen Mowry and Fischer
selected the following members of the Committees on Commerce to
serve on the Subcommittee:

Senator William D. Palmer, bLes Moines
Senator W, R. Rabedeaux, Wilton Junction
Senator Harold A, Thordsen, Davenport
Representative Warren E. Curtis, Chercokee
Representative Tom Dougherty, Albia
Representative Floyd H, Millen, Farmington

At its organizational meeting held July 22, 197] the Sub-

committee elected Senator Mowry to serve as Chairman and
Representative Fischer to serve as Vice Chairman and agreed to
employ MMr., Thomas Renda, Attorney at lLaw, as Jegal counsel. The
Subcommittee determined that it would review and nmake

recommendations for each area of jurisdiction of the Commerce
Commission,

The next two meetings of the Commerce Commission Subcom-
mittee were held in the Commerce Conmmission offices in one of the
hearing rooms and Commerce Commission personnel were available for
discussion with the Subcommittee. Additional meetinys were held in
the State House and in the Fisher Community Center in Marshalltown,
The Subcommittce heard testimony from:

Commissioner Maurice Van Nostrand, Chairman of the Commerce
Commission

Commissioner Howard Bell

Commissioner Dick &, Witt

Mr, Dean Briley, Executive Secretary of the Commerce Commission

Mr. Ed Storey, Former Executive Secretary, Commerce Commission

Mr. Kenneth Benda, Former Commissioner
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Hr, Frank Means, Former Conmissioner

Mr. Tom Bolton, Former Superintendent of the Utilities bivision

Mr. Ralph Pilger, Supcrintcndent of Railroad Safety and Service

Mr, Wallace Dick, Superintendent of the Warehouse Division

Mr, Dan Fay, Assistant Commcrce Counsel

Mr, Don C, Uthus, Commerce Counsel

Mr. Philip B, Malter, Commerce Solicitor

Mr. Robert Powell, Superintendent of the Motor Transportation
Division

Mr. LaVerne Heithoff, Chief Utility Auditor

Mr, Robert Osborn, Chief Rate Analyst

Persons from the Motor Transportation Division of the Greater
Des Moines Chamber of Commerce

Persons from the Greater Cedar Rapids-Marion Chamber of Commerce

The Towa State Commerce Commission has jurisdiction over
railroads, motor carrier transportation, bonded grain warehouses,
motor vehicle franchises, and utilities. The Commission is divided
inte four divisions for budgeting purposes:

1, Administration, which includes the Commissioners, the Ex-
ecutive Secretary, the Commerce Counsel, and their secre-
tarial employees,

2, Motor Transportation, which includes railroads and the
motor carriers,

3., Warehouse Division.

4, Utilities Division, whieh includes regulation of pipe-
lines, gas wutilities, telephone utilities, electric
utilities, and water utilities.

With regard to the administration of the Commerce Commis-
sion, the Subcommittee believes that a dichotomy exlsts in the
functions of the Commerce Commissioners, The Commerce Commission
staff is responsible for representing the general public 1in the
name of the state 1in any rate regulation or other regulatory
functions, and the Commerce Commissioners im their gquasi-judicial
capacity are required to act as impartial judges, but they must
also rely upon their staff for 4{information. According to the
testimony presented, 1t appears that this requirement has been
abused,

At the beginning of the study, there existed vacancies in
the legal staff of the Commerce Commission, including the position
of Commerce Counsel, which had been vacant for nearly one year.
The Commerce Commissioners believed that the salary which the Merit
System authorized was inadequate. The Code of JIowa (1971) was
unclear which positions under the Commerce Commission were classi-
fied positions under the merift system and vhich were not. The Sub-
committee requested an Attorney General's Opinion regarding the
poslitions wunder the merit system and a copy of the Opinion is at-

tached and by this reference made a part of this report. The
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Attorney Ceneral's Opinion statces that the position of Commerce
Counsel is subject to the merit system and the salary of the office
is fixed in accordance with the provisions of Chapter 194 of the
Code, the Merit Employment Chapter, The Commerce Commission does
not have the power to fix the salarles of professional personnel,
Although section 490A.2 of the Code authorizes the Cemmission to
employ personnel for utility regulation "at rates of compensation
consistent with current standards in industry" providing the
qualifications and abilities arc also on a comparable level, the
Attorney Ceneral states that the Merit Employment Chapter of the
Code supersedes the provisions of section 490A.2.

By November 1, 1971 many of the vacancies in the profes-
sional staff of the Commerce Commission had been filled, including
the position of Commerce Counsel and the number of attorneys on the
lepal staff had been inecreased, The Merit ELmployment Commission
and the Executive Council had agreed to increase salaries for these
positions. Attached is a salary schedule for  merit system
positions in the Commerce Commission.

Another problem area in the administration of the
Commerce Commission 1s rhe salary paid Commerce Commissioners and
the Executive Secretary, In the eleven-state midwest area, only
the states of Nebraska at $14,000 and South Dakota at $13,000 pay
an annual salary of less than $15,000 per year for their
commissioners, The Subcommittee recommends that the salary paid to
Commerce Commissioners be increased from $15,000 to $19,500 per
year with the stipulation that section 474.8 of the Code, which
requires the Commerce Commissioners to serve full time, be
enforced, The Subcommittee further recommends that the salary of
the Executive Secretary be increased from $13,500 to $15,000, A
copy of Bill I is attached.

In order to lessen the work load of the Commerce Commis-
slioners, the Subcommittec recommends that hearing examiners be used
for all  hearings held avay from the seat of government as
authorized in section 474.19 of the Code, The Commerce
Commissioners have stated that the use of hearing examiners has
vastly 1dincreased since July }, 1971. The Commissioners emphasized
that even though hearing examiners are wused, they must study
transcripts of the hearings in order to render the decisions,

The Subcommittee heard testimony from representatives
from the Greater Des Moines Chamber of Commerce and the Greater
Cedar Rapilds~-Marioen Chamber of Commerce which indicates that the
motor carriers believe tirat the Commerce Commission has been
preoccupied with the regulation of urilities to the detriment of
the regulation of motor transportation, The Conmerce Commissioners
assured the Subcommittee that they are administering and enforcing
the motor transportation laws in a competent manner,

The Railroad Safety and Service Division consists of only
the superintendent and a secretary to carry out the functions of
inspecting all of the roadbed, rolling stock, and facilities of the
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rallroads in Iowa. Mr, Pilger, Superintendent of the Railroad
Safety and Service Division, indicated that effective October 16,
1972 state inspectors will bepin enforcinpg federal reilroad safety
standards and this transfer of authority will require employing
additional state 1inspectors. At this time the Subcommittee does
not recommend any changes in laws poverning railroad regulation,

With repgard to the Warchouse Division, the Subcommittee
waa informed that the Warehouse Divisfon has recently entered into
a contract with the federal government which provides that state
inspectors can perform the federal inspections of warehouses which
store Commodity Credit Corporation grain, and additional inspectors
will be needed. Not only are the fees collected for licensing
state bonded warehouses inadequate for paying the cost of the
inspections and maintenance of the Division, but also the fee

collected does not depend upon the capacity of the warehouse, The
Subcommittee recommends that the 1licensing fees for bonded
warehouses be increased to cover the cost of inspections. At the

recommendation of Mr. Wallace Dick, Superintendent ¢of the Warehouse
Bivisien, the Subcommittee recommends the passage of legislation
which sets a procedure to be followed when a warehouse becomes
insolvent. A copy of Bill II is artached to this Report.

With regard to the Motor Transportation Division, the
Subcommittee believes that some clarification of present statutes
is needed. The Commerce Commission presently regulates motor
vehicle certificated carriers, motor vehicle truck operators, and

liquid transport carriers.

The Subcommittee recommends, at the request of the Com-
merce Counsel, that the chanter of the Code which relates to liquid
transport carriers be clarified to ensure that any rights granted
to a liquid transport carrier be nontransferable without the
approval of the Commerce Commission after holding public hearings.
It recommends that the chapter be amended to prohibit the direct or
indirect control of one liquid transport carrier without the
written approval of the Commerce Commission. A copy of Bill III is
attached to this report,

The Subcommittee recommends, at the request of the
Commerce Counsel, that the chapter of the Code relating to
Interstate Commerce Conmmission authority of motor <carriers be
amended to set a penalty provision for failure of a carrier which
performs an interstate transportation service for <c¢ompensation to
register 1its Interstate Commerce Commission authority, or the fact
that Interstate Commerce Commission authority 1is not needed, with
the JIowa State Commerce Commission. A copy of Bill IV is attached
to this report,

The Subcommittee recommends that a fee of fifteen dollars
be collected on each tractor or truck-tractor operated under a
truck operator or contract carrier permit, and on each tractor or
truck-tractor operated by a certificated carrier, instead of a six
dollar fee for each trailer or semitrailer., The change in fees
will provide 2 more equitable assessment consistent with the 1in-
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dustry practice of interchanging ecuipment. Copies of Bills V and
V1 are attached to this Report.

The Subcommittee recommends noc changes 1in the laws
relating to the regulation of motor wvehicle franchises at this

time.

One menber of the Commerce Commission serves as a member
of the Reciprocity Board, together with the Commissioner of Public
Safety and a memher of the State Highway Commission. Since the
Reciprocity Board recently employed a new Executive Secretary and
has begun computerizing its operations pertaining te the registra-
tion of interstate carriers, the Subcommittee recompends at this
time that no changes be made in the organization of the Reciprocity

Board.

The regulation of utilities by the Commerce Commission
was begun in 1963, but for a number of years no applications for

rate 1increases were filed. Within the last three years, many
investor-owned utilities have petitioned the Commerce Commission
for permission to d{increcase their rates. Icwa law presently

provides that new rates can take effect thirty days after they are
filed unless the Commission suspends them and may set a public
hearing. However, the suspension of new rates can last for only
ninety days, after which the higher charges c¢an he collected
without the Commission's approval. The utility 1Is required to post
a bond guaranteeing that it will be able to refund any fees later
found to be excesslve, An explanation of the procedure followed
and reasoning behind the collection of increcased rates under bond
has been prepared by the Commerce Commission and is attached to
this Report, The Subcommittee {s in accord with the attached

explanation,

Four <cases for rate increases have been pending for more
than two years and increased rates have been <collected by the
public wutilities, 0f these four cases, a decision has been
rendered for one, hearings have been held for twe, and the hearing
date has been set for February {for the fourth ecase,

The Davenport Water Company case, decided by the Iowa
Supreme Court during the Subcommittee's study, set forth that the
original cost factor can be used when computing rate of return for
utilities., The Supreme Court ruled that ". . , lowa Constitution,
Article I, section 9, as it relates to the administrative fixing of
utility rates, does not alone preclude use by Commission of the
'original cost or prudent investment' standard.,” The Supreme Court
also ruled in the Davenport Water Company case that the utilicy
company must pay five percent annual rgte of interest on refunds to
customers, Since there are presently no provislons in the Code teo
require the payment of interest on refunds, the Subcommittee
recommends that the Commerce Commission be authorized to set the
rate of interest to be paid by utility companies on refunds, A
copy of Bill VII {is attached to this reporr.
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There is no wuniform method for disposition of fees
collected by the wvarious divisions of the Commission, Fees
collected from motor vehicle certificated carriers, truck
operators, liquid transport carriers, and carriers performing an
interstate transportation service are deposited in special trust
funds, but fees collected from pipeline <c¢ompanies, wutility
companies, and bonded agricultural warehouses are deposited in the
State General Fund, The Subcommittee recommends that all fees
collected by the Commerce Commission be deposited directly inte the
State GCeneral Fund and the separate trust funds be eliminated, A
copy of Bill VIII is attached to this report,

The Subcommittee discussed various amendments tc the Com-
merce Commission laws, including the transfer of jurisdiction over
motor vehicle franchises to the Department of Public Safety and the
Department of Public Safety and the transfer of Jurisdiction over
bonded agricultural warchouses to the Department of Agriculture,
It 8lso discussed the fecasibiliety of a division of Jurisdictional
responsibilities among thec commissioners and a change in title from
Executive Secretary of Director of Administration. tHowever, be-
cause the present Commerce Commissioners, the Commerce Counsel, and
the Superintendent of Utilities have served six months or less in
their positions, the Subcommittee believes these persons should be
given an opportunity to function under the present laws for one
year and to make recommendations for amendment to present laws to
the Committees on Commerce at the end of this year,

In addition the Subecommittee reports the following find-
ings:

1. The Executive branch of government has been responsible
for the appointment of some Commerce Commissioners who have failed
in the proper exercise of their office in directing the affairs of
the Commission, and particularly the Utility Division, in a
businesslike, orderly manner.

2, The Commerce Commission could have caused to be used Fed-
eral Power Commission records as a starting rate base to be period-
ically updated in the past eight years for those utility companies
subjeect to Federal Power Commission regulation and saved valuable
time and money in current rate case deliberations,

3. At a hearing of the full Committee on Commerce of the
House of Representatives in April of 1971, it was definitely deter-
mined that the Chairman of the Commerce Commission was not making
any effort to expedite decisions in utility rate cases and was do-
ing nothing to correct other reported inefficiencies in the Commis-
sion. A copy of the minutes of that hearing was hand-delivered to
the Governor's Office by the Chairman of the House Committee on
Commerce.

4, The investigative report submitted by Professor Dorsey D,
El1is, Jr., of the School of Law, University of Iowa, and a member
of the Attorney General's staff, Bennett Cullison, was
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{nadvertantly made public and the Subcommittee helieves was based
on hearsay, personal opinions of witnesses, suppositions and
contained very litele factual worth,

5. The Des Moines Reglster has performed a dissexvice by
sensationalizing and coloring its news by editorializing in their
news reporting relating to the Utility Division of the Conmerce
Commission,

6. There 1is a distinct and serious difference between
secrecy In government, which we all deplore, and the classified or
confidential status of negotiated settlements as used in cases 1in
equity and by the Federal Power (Commission in utility rate cases,
and Iowa has the same procedural rules as does the Federal Power

Commission, A copy of an explanation of the use of negotiated
settlements written by the Commerce Counsel is attached to this
Report.

7. Because of serious health problems invelving several of
the principal witnesses, it has not been possible to properly pur-
sue and evaluate the evidence received from the Auditor of State
who has cooperated with and hias been most helpful to this Subcom-
mittee,

8. A careful evaluation of appropriation requests of the
Commerce Commission reveals that ever since the inception of the
Utility Division in 1963 the Ceneral Assembly appropriated as much
or more than the amount requested, Further, that every biennium
since 1963, funds were reverted to the General Fund, In 1965 the
General Assembly appropriated additional funds to establish initial
rate base information but the Commerce Commission was derelict in
pursuing rate base findings and consequently was wholly unprepared
upon the filing of rate increase applicarions which they failed to
expeditiously handle.

9, Any irresponsibility, incompetence, inefficiencies, or
lack of action by the Utility Division cannot he attributed to a
lack of legislative appropriation or in failure by the Ceneratl
Assembly to act afvorably on any legislative change or request by
the Commerce Commission.

10. There is an excessive time lag between the filing date
for a utility rare increase and the decision date.

The Subcommittee makes the following additional recommen-
dations:

l. The Senate should exercise increased cauticn in c¢onfirm-
ing appointments to the Commerce Commission who have not had exten-
sive business or legal experience which qualifies them to make
important decisions as members of a quasi judicial body.

2. The Commerce Commissioners should always be expected to
uphold the respect of their office and refrain from engaging in
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other business ventures or activities on a part-time basis, which
could or might interfere directly or indirectly with their official
position or such as might reflect upon theilr office.

3. The General Assembly should accept the report of this
Subcommittee of the Standing Committees on Commerce and authorize
the Subcommittee to continue on a standby basis for the balance of
the current biennium to meet at the call of the Chairman to act as
a liaison committee with the Commerce Commission and the Office of
the Governor.

4. The enumeration of findings and recommendations does not
necessarily appear in the order of importance,

The Subcommittee believes that with the hiring of addi-
tional qualified personnel, increased awareness of the functions
and duties of the Commerce Commission by the™ public, and the im-
plementation of the Subcommittee's recomme dations, the Commerce
Commiss] scan become a viable force in th regulation of motor

and r ﬁﬁy transportation and pubef’wéZfi:ies.
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*Minority Report attached,




In the hearings conducted by the Commerce Commission
Subcommittee of the Standing Committees on Commerce, it is quite
apparent from the teslimony given at these hearings by former
Commission Chairman, Kenneth Benda, former Commissioner Frank
Means, and former Commissioner Dlck Witt, that Lhe Commission
for the past several years has been functioning without any formal
table of organization; thereby resulting in the Commissioners
being charged with a multitude of insignificant duties, as well
as involving themselves in functions that should normally be the
total responsibility of the staff. The Commerce Commission staff
should be responsible solely Lo representing the public in all
rate cases, as well as representing the public in charges brought
against the utilities, insomuch as to the way they are currently
providing the services to the consumer. The Commissioners should
work as a quasi-judicial body, neither concerning themselves with
the preparation of the public's case in any rate matter, nor shall
they be involved in the preparation of any private utilities'
case, but should sit only as a quasi-judicial body and study each
case and render a decision on the merits.

The next session of the legislature should give con-
sideration to increasing the compensation of the Commerce Commis~
sioners. The present salary is now $15,000 per year, and it should

be increased to no less than $18,000 per year. Section 474.8 of
the Code, which requires the Commerce Commissioners Lo serve full
time, should be enforced.

The Railroad Safety Division consists of only a super-
intendent and his secretary. The responsibility of this Division
of the Commerce Commission has been totally inadequate since ils
inception. This Division is responsible for the annual inspections
of over 1,500 railway crossings and the inspection of 11,595 miles
of track, as well as the processing of all complaints from the
public involving railroads and railroad right-of-way. Immediate
steps should be taken by the Commissioners to see that sufficient
personnel are emploved to assure that the responsibilities of this
Division to the public are met.

1 also want to take exception to the Subcommittee's
recommendation that a fee of $15.00 be collected on each tractor
or truck-tractor operated under a truck operatotr or contract
carrier permit and on each tractor or truck-tractor operated by
a certificated carrier and repeal of the $6.00 fee for each trailer
or semitrailer. This would only be a benefit to large transporta-
tion companies of the state who have a substantial number of
trailers and would be transferring the tax support fxom those who
have the ability to pay te, in many cases, the small contractor.
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Within the last Lhree years many of the investor-owned
utilitieg have petitioned the Commerce Commissicen for permission
to increase their rates. Iowa law presently provides the new
rates can take effect 30 days after they are filed unless the
Commission suspends them and may set a public hearing. However,
suspension of the new rates can last for only 90 days. After
which, the higher rates can be collected without Commission
approval. The utility conmpany is required to post a bond guar-
anteeing that it will refund any fees later found to be excessive,
1 feel this provision of the law should be repealed because it
does not provide a sfituation that is conducive to working with
the Commission staff every way possible to expedite all matters
involving the pending rate case and bring the case to hearing as
soon as possible when the utility companies are collecting the
requested rate increase under bond. If the case is later decided
that those rates being charged under bond are excessive, the only
penalty to the investor-owned utility company would be 5% interest
on the excessive portion of the rates. During the period of time
these monies are being collected, the utility company may use this
money, resulting in a substantial profit to the investor-owned
utility company in periods of high money cost.

The former Commerce Commissioners, Chairman Benda and
Commissioners Means and Witt, acted very imprudently in their
handling of the lowa Telephone rate case and have been somewhat
derelict in their efforts to utilize the Federal Power Commission’s
records as a starting rate base to be periodically updated for
those companies subject to the Federal Power Commission's regula-
tions and would save valuable time and money in current rate case

deliberations,

I feel that the Des Moines Register & Tribune provided
a real service to the citizens of Iowa throuph their reporting of
the lowa Telephone case, which subsequently led to an investigation
by the Governor's office, the Attorney General's office and the
Commerce Commission Subcommittee. 1 feel through the utilization
of the information obtained through these committees' work, that
we are now on the threshold of censiderable improvement in the
operation of the Iowa Commerce Commission. I feel also that the
practices of granting requests for rate increases through the
process of private negotiations between the Commission staff and
investor-owned utility companies without the benefit of public
hearings should be immediately discontinued. I can see no way this
_can be in the best interest of the publie.

The comments listed in my Minority Report do not neces-
sarily appear in the order of their importance.

William D. Palmet
State Senator



I concur with the¢ Final Report of the Commerce Commission
Subcommititee of the Standing Committees on Commerce with the
following excepLions:

1. Page 6, paragraph 2, part 1. It is my belief Lhat the respon-
sibility for the failure of the Commerce Commissioners to properly
exercise their duries lies with the Commissioners themselves, I
believe that the individual commlssioncers possessed considerably
more capabilities Lhan Lhey used in exercising the duties for which
Lthey were appointed.

2, Page 6, paragraph 2, part 4. 1 believe that Lthe investigative
report prepared by Professor Dorsey D. Ellis, Jr. and Bennett
Cullison contains some valid conclusions and information whiech can
be useful to both present and futurce Commerce Commissioners. It
is my understanding that the investigative report was prepared
solely for Governor Ray and not for general release.

3. Page 7, paragraph 1, part 6. I disagree with this entire part
and recommend that Rule 15.9(2) of the Iowa State Commerce Commis-
sion Rules, which relates to offers of settlement, be eliminated.

I concur in the following portion of the Report on the Jfowa State

Commerce Commission Issued by Governor Ray:

"Believing that open public hearings will best serve the
interests of the public¢c and all concerned, we recommend that
Section 15.9(2) of the Departmental Rules be eliminated ex-
cept that proposed stipulation of fact should be permitted
to be offered without prejudice if nol accepted.

This Section 15.9(2) has in the past given parties an excuse
to decide cases without conducting open public hearings.
Behind the scenes settlements are not in the best interest
of the public and should not be allowed.

Rule 15.9()) provides for prenhearing conferences Lo simplify
issues, to admit or stipulate facts, to determine the necessity
of amending pleadings, tco sel procedure at the hearing, to
determine the propriety of mutual exchange of prepared testi-
mony and exhibits, as well as to identify such other matters
which aid in the simplification of the evidence and disposition
of the proceedings. It is important teo note that the results
of a prehearing conference are subject to approval of the
Commission and made a part of the record and therefore ocpen

to public scrutiny. It would seem that 15.9(1) allows ample
opportunity for the determination of nonjusticiable issues

and that 15.9(2) is an unnecessary provision.'"
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. It fw omy Turther bellef Lhat Rule 15,.9(2) is one of the

malor factors causlng [nefficlency wlthin the Commerce Commigsion,
and I believe that the continued use of Lhis rule will eventually
deter the operalions of tLhe investor-owned utilities in the State
of Iowa. I believe that Lhe people of Iowa do not understand the
use of negotiated settlements and, as a result of their use,
limitations on the operations of investor-owned utilities may be
imposed which would be unfair. In theory Rule 15.9(2) works well,
but in practice, it provides the opportunity for abuses.

/('f‘/"/‘ (¢« (‘L e /u’
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Warren E. Curtis
State Representative



I concur with the Final Report of the Commerce Commission
Subcommittee of the Standing Commiltee on Commerce with the
following exceptions:

1. Page 6, paragraph 2, part 1. I concur with the minority opinion
expressed by Representalive Warren E. Curtis and attached to this
Report.

2, Page 7, paragraph 2, part 2. 1 believe that as long as the
Commerce Commissioners perform their assigned duties during the
week from Monday morning until Friday evening, they should be
allowed to engage in any aclivities which they desire duxring the
weekends.

3. I do not condone the use of secret meetings and believe that
open public hearings will best serve the interest of the public
and all concerned.

4. I further hope that the confidence of the people of Iowa in
Lthe lowa State Commerce Commission can be restored.

{
N o
—_ N
—— " - -—
Sl
Tom Dougherty
State Represehtative




SEALL O ICERS AND DLPARTMENIS:  Commerce Counsel, subject to merit
cysten. - Ch, 19A, Ch, 475, §%490A.2, W90A,10, Code of towa, 1971, The
office o, the conmerce counsel is not excnpt from the merit employment
proviwions of Ch, 19A of the 1971 Code and the salary of this office may
be fi:ed in accordance therewith, There are no funds available tou excc-
utive council to supplement the commerce commission's appropriation to
pay for the commerce counsel, The commerce comnission would be entircly
justified in charging for scrvices of its regular permanent employeces
under the charge back provisions of Ch, 490A, but any funds received
woujq be deposited in the general fund and unavailable to augnent the
comiission’s rcqular appropriation., (Haesemeyer to Mowry, State Senator,

8/11/71) #71-8-12

August 11, 1971

The Honorable John L. Mowry
State Senator

25 No, Center Street
Marshalltown, lowa 50158

‘Dear Senator Mowry:

Refercnce is made to your letter of July 31, 1971, in
which you state:

WThe“Joint Legislative Committee making inquiry

as to the lowa Commerce Commissicn by motion on

July 29 directed that | request of your office a
formal opinion on the following subjects.

"}, Under Chepter 475 Ccmmerce Counsel, which
office is presently vacant, does the cormerce
commission have the power to fix the salary

for commerce counsel and if it does is there

any limitation on the amount of salary under

the merit system, and if the commerce commission
has inadecquate funds to pay for commerce counsel
can the Exccutive Council provide money from any

contingency fund? If the Executive Council can
provide funds from a contingency fund can the
Executive Council in doing so impose a limitation

on the commerce counsel's salary more or less
different from the salary either requested or
fixed by the commerce commission?

"2, Under Chapter 490A.2, paragraph 2, does the
merit system have the power to fix salaries for
professional personnel, etc. under the second
paragraph, or does the commerce ccnmission have
the power to fix such salaries “consistent with
current standards in industry' irrespective of
any other standards, particularly those dealing
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with the merit system? Stated onother way,
did the statutes dealing with the merit
system specifically repcal or by implication
repeal paragraph 2 whercin it is stated 'the

. commission shall employ at rates of compen-
sation consistent with current standards of
Industry ctc'?

"3. Undcr Chapter h90A.2 paragraph 2 and
Chapter 490A.10 are public utilities required
to pay the 'expenses reasonably attributable
to investigation, aporaisal or services’ only
through the employment of consultants for
thesc services or can these services be done
by permanent employces of the commission with
a8 charge-back to the several utilities for the
'expenses reasonably attributable to such in-
vestigation, appraisal, or service'? If the
‘commission can engage its oermanent employees
with a chargco-back for such services, is it
possible for these emoloyees to be paid out

of the gencral fund of the State of lowa and
the charge-back when collected be deposited

in the general fund? Stated another way, can
not the public treasury be used as a revolving
fund for the nurpose of performance of Chapter
490.A as same relate to 'public utility regu-
lations!t 2"

As you point out Chapter 475, Code of lowa, 1971, contains
statutorz provisions relative to the office of commerce counsel.
Section 475.1 thereof provides:

"475.1 Appointment - term. * Within sixty days
after the general assembly convenes in 1927,
and every four years thereafter, the state
commerce commission shall appoint a competent
attorney to thc office of commerce counsel,
subject to the apporoval of two-thirds of the
members of the senate. His term of office
shall be for four years and till his successor
is appointed, and shall begin on the first day
of July of the year he is appointed.”

It is to be obscrved that there is no reference in this
section nor elsewhere in Chanter 475 to the manner in which
the comoensation of the commicrce counse! is to be determincd.
Moreover, it has nct been the prectice for the legislature to
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make a line item oppropriation for the salary of the commerce
counscl.

Section 490A.2 provides in relevant part:

HThe commission shall employ at rates of com-
pensation consistent with current standards in
industry such professionally trainced engineers,
accountants, attorneys, and skilled examiners

and inspectors, secretaries, clerks, and other
employees as it may find necessary for the full
and efficient discharge of its duties and respon-
sibilities as required by this chapter " Ch, 286,

§2, 60th G.A. (1963).

Were it not for the existence of the merit sKstem and the
statutes concerning the same this language from $4S0A.2 would
appear to furnish ample authority for the commerce commission
to fix and determine the salary of the commerce counsel 'con-
sistent with current standards in industry", Accordingly, we
must next consider and detcrmine whether the office of comnmerce
counsel is subject to the merit system law.

The present merit system was established by Chapter 95,
62nd G,A. (1967), now codified as Chapter 12A of the 197) Code,
Chapter 19A provides for an lowa merit employment commission
and a director of the merit employment department,

The merit system law also makes provision for certain ex-
emptions which are found in §19A.3., This section starts out by
saying, "The merit system shall apply to all employees of the
state and to all positions in the state government now existing
or hereafter established except the following:'", Therecafter
are listed some sixteen categories of employees "who are not sub-
ject to the coverage of the merrt system, Among these are:

"2, All board members and commissions whose
appointments are otherwise provided for by

the statutes of the state of lowa, and one (1)
stenographer or secretary for each member of
each board and commission, and one (1) principal
assistant or deputy in each department,

"3, Three (3) principsal assistants or deputies

for each elective official and one (1) stenographer
or secretary for each elective official and each
principal assistent or deputy thereof,

* % %
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"Y1G. Part-time professional employeces who
are paid a fee or who are under contract for
service basis and are not engaged in adninis-
trative duties.

* K %

"14, A1l appointnments which are by law made
by the governor or exccutive council; one (1)
stenographer or sccretary for each; one (1)-
principal assistant or deputy for each; and
all adninistrative assistants or deputies
employed by the dircctor of the lowa Develop-
ment Commission."

The commerce counsel is not a board member or commission
and thus would not fall within the exemption created by 19A.3(2)
nor is he a principal assistant or deputy for an elective official
and therefore exempt undoer §194.3(3). Inasmuch as §475.4 requires
that the commecrce counscl devote his entire time to the duties of
his office he could not qualify for the exemption given to part-
time professional employees, $12A.3(10), and since he is appointed
by the commerce commission tine commerce counsel would not come
under the exemption given to ¢l appointments which are by law
made by the governor or executive council under §19A, 3(!4§

As originally enacted what is now §194.3 of the code con-

tained the following additional cxemption: '"Any other position
or positions excluded by law." §3(15), Chapter 95, 62nd G.A.
(1967). Similar languege is still found in §1SA.2(1}. In part

because of this Ianguage in §3(15) of the original act we stated
in three earlier opinions that it was our opinion that the merit
system did not apply to cemployecs of the conservation cotmission,
the department of public safely and the highway commission,

1970 OAG 120, 1970 OQAG 78 and 1970 OAG 104, However, there were
other reasons for the conclusions we reached in these earlier
opinions. They were founded in part on the general rule that
repeals by implication are not favored and will not be upheld
particularly when public statutes of long standing are under
consideration, unless the intent to repeal clearly and unmis-
takably appears from the language used. Radosevich v. City of
Ottumwa, 1970, jowa , 173 N.W.2d 5227 Lruse v, Gaines,
1965, 258 lowa $B3, 139 N.W.2d 535; Tascnner v, lowa tlectric
Power and Liaht CO“oaQi 1967, 2L9 towa B73, 35 N.W.24 915,

AU the time those opinions were written the only SDLCIFEC
section of Yaw reoncaled by Chanter 95 was S8.5(6), 1tn Smaha v.
Simaons, 1953, 246 lowa 163, 60 N.W,2d i00, the supreme court

obsorved: "It is hard to drav an implied legislative intent to
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to repeal an unmentioned law from the statutes specifying
certain numbered statutes that are amended and repealed, As
bearing thereon see Bennett v. Greenwalt, 226 jowa 1113, 286
N.W. 722; Hahn v. Clayton County, 218 jowa 543, 255 N.W. 695."

Subsequent to the issuance of these opinions, however, the
63rd General Assembly enacted Chapter 79, effective July 1, 1969,
§6 of which deleted §3(15) of Chapter 95 and §8 of which added
the following new section to Chapter 95:

"The provisions of this Act, including but not limited
to its provisions on employees and positions to

which the merit system apply, shall prevail over

any inconsistent provisions of the Code, including

the Acts of the Sixty-second General Assembly, and all
subsequent Acts unless such subsequent Acts provide a
specific exemption from the merit system,’

Thus, we no longer have a situation where we are seeking to
find a legislative intent to repeal an unmentioned law from a
statute specifying a specific statute which was amended and re-
‘pealed, The 1969 addition of a new section to Chyp ter 95 amounted
to an express repeal of all prior and subsequent inconsistent acts
except those containing a specific exemption from the merit system,

Moreover, the three prior attorney general's opinions were
groundcd primarily on the propositien that subsequent to the enact-
ment of Chapter 895 the general assembly had amended the pertinent
provisions of law relating to the department of public safety,
the highway commission and conservation commission, and that these
provisions of law were repugnant to and inconsistent with Chapter
95.. Because of this it was our opinion that the statute last
passed or amended must prevail observing in the March 27, 1969
opinion, for example, that:

“In the case of Casey vs, Harned, 5 lowa |, §
Clark 1 (1857), the Supreme Court, at page 9,

had the following to say with regard to enact-
ments at the same session of the general assembly:

"iwWhere two acts of the general assembly are
repugnant to, or in conflict with each other,
the last passed, being the latest expression
of the legislative will, must govern, But
this rule is no better settled than the fur-
ther one, that if by any fair and reasonable
construction, @ prior and later statute can
be reconciled, both shall stand, Under these
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two rules the act of the 24th of January, if
in conflict with that of the 22d of the same
month, would govern, unless by some fair and
legitimate reasoning, any seceming conflict may
be reconciled,'"

In the casc you presented there has been no amendment to
Chapter 475 or §490A,2 since the enactment of Chapter 95 and
certainly therce has been nonc since the matter of implied
repeal was disposed of by the 1969 cnactment of Chapter 79,
Accordingly, it is our opinion that the office of the commerce
counsel is not exewpt from the merit employment provisions of
Chapter 19A of the 1971 Code,

Concluding as we have that the office of commerce counsel
is subject to the merit system, we next must consider what pro-
vision is made in the law for establishing a pay scale for the
office., Section 19A.9 provides in part:

"The merit employment comnission shall adopt
and may omend rules for the administration
and implemontation of this chapter in accord-
ance with chapter seventeen A {17A) of the
Code. The director shall prepare and submit
proposed rules to the commission, The rules
shall provide:

"1, For the preparation, maintenance, and
revision of a position classification plan
from a schedule by separate department for
cach position and typc of employment not
otherwise provided by law in state government
as approved by the executive council for all
positions in the merit system, bescd upon
dutics performed and responsibilities assured,
so that the same qualifications may reasonably
be required for and the sare schedule of pay
may be equitably applied to all positions in
the same class, in the sare geographical area.

"2. For a pay plan within the purview of an
appropriation made by the general assembly
and not otherwise provided by law for all
employces in the merit system, after con-
sultation with appointing authorities and
after a public hearing held by the commission,
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Such pay plan shall become effective only

after it has becn opproved by the executive
council after submission from the commission,
Review of the pay plan for revisions shall

be made in the seme manner at the discretion of
the director, but not less than annually, tach
employce shall be paid at one (1) of the rates
set forth in the pay plan for the class of posi-
tion in which employed and, unless otherwise
destignated by the commission, shall begin employ-
ment at the first step of the established range

for his class,
& % %0

Under this provision of law the pay plan is formulated
by the director after consultation with appointing authorities,
the latter’s role apparently being only advisory, It is then
submitted to the commission which, although the statute does
not say so, presumably may then approve or disapprove of the
pay ptan., If the commission approves the plan it must next be
approved by the executive council, Finally the pay plan goes
to the legislative rules review committee pursuant to Chapter 174,
Review of any pay plan may be undertaken at any time in the dis-
cretion of the director subject, however, to the requirement that
- he must review all pay plans at least annually, Thus, in answer
to your first question the commerce commission does not have the
power to fix the salary of the commerce counsel, The director
does have that power after consultation with the commerce com-
mission and subject to the several layers of approval described
above. There is no fixed dollar limitation on the amount the
merit system director may establish as a salary of any particular
position al though as noted above the pay plan must be "within
the purview of an appropriation', Additional guidelines are
found in §19A.9(1) which should guide the director in his pay
plan deliberations., Thus, the rules prepared by the director
should be ''"based upon duties performed and responsibilities
assumed, so that the same quelifications may. reasonably be
required for and the same schedule of pay may be equitably
applied to all positions in the same cliass, in the same geo-
graphical area," :

You next inquire if the commerce commission has inadequate
funds to pay for commerce counsel can the executive council provide
money fromany contingency fund, There is a standing contingency
fund established by $19.7 of the Code but this fund would clearly
be unavailable, It is designed to be used to meet unexpected
expenses arising out of events of the character of force rajeure,
The executive council aiso has at its disposal the general con-
tingent fund created by Senate File 556, Acts, 64th G.A., First
Session, 1971, As is customary the legislation creating this
biennial contingent fund provides that it may-be used "oniy for
contingencies arising during the biennium", We have repeatedly
stated in the past that to be & contingency an event must be to
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some degree unforescen,  See e.g. 68 0AG 552, 68 OAG 564 (two opin-
fons), 68 OAG 652, 68 OAG 955, 1970 OAG 485, The need for a
higher salary for the commerce counsel can hardly be said to

have been unforescen considering the length of time the office

has gone unfitled and the difficulty the commission has had in
finding a qualified appointce.  In our opinion the biennial
contingent fund is also unavailable to supplement the budget

of the commerce commission., So far as we can ascertain there

arc no other contingent funds available to the executive council,

~ As noted above the power to fix the salary for the comnerce
counsel rests with the director of the merit employment system
subject to the various approvals which the statute, $19A.9, re-
quires, and consistent with the guideiines set forth in that
section, However, while Chapter 19A operates to take away the
commission's power to fix the compensation of its non-exempt
professional staff we are not prepared to say that the director
of the merit employment departrent could not consider 'current
standards in industry"” in establishing pay plans for such per-
sonne) in accordance with §19A.9, ’

Finally, we come to your question concerning the availability
to the commerce commission of the charge-back funds described
in §490A.10. This section of the Code provides in relevant part:

Y490A. 10, Investigations-expense, Whenever

the commission shall deem it necessary in

order to carry out the duties imposed upon

it by this chapter for the purpose of deter-
mining rate matters te investigate the books,
accounts, practices, and activities of, or

make appraisals of the property of any public
utility, or to render any engincering or account-
ing services to any public utility, such public
utility shall pay the expense reasonably attribut-
able to such investigation, éeppraisal, or service.
The commission shall ascertain such expenses, and
shall render a bill therefor, by certified mail,
to the public utility, either at the conclusion
of the investigation, appraisal, or services, or
from time to time during its progress, which bill
shall constitute notice of said assessment and
demand payment thereof, .,,

"The commission shall annually, within ninety

days after the close of each fiscal year, ascertain
the total of its expenditures during each year,
excluding the total sum necessary to pay the
salarics of the commissioncers but including all
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other expcnses which are rcasonably attributable

to the performance of its duties under this
chapter and shall deduct therefrom all amounts
chargeable directly to any specific utility under
any law, The remainder shall be assessed by the
commission to the several public utilities in
proportion to their respective gross operating
revenues during the last calendar year derived from
intrastate public utility operations, ...
"... All amounts collected by the commission
pursuant to the provisions of this section shall

be depcosited with the state treasurer and credited
to the general fund of the state, Such amounts
shall be spent in accordance with the provisions of
chapter 8."

There is nothing in the language of this section which
would 1imit the charge-back authority to amounts paid to outside
consul tants and experts. In our opinion the commission would be
.entirely justified in charging for services of its regular per-
manent employees, However, the statute also plainly requires
that any amounts collected by this process are to be deposited
in the general fund of the state, there to be spent in accordance
with Chapter 8 of the Code. The commerce commission reccives
a biennial appropriation in the same manner as other state de-
partments and the establishment of a revolving fund such as yau
suggest would in our opinion require a special legislative enact-
ment to conform to the requirements of Article i1, §24 of the
Constitution of lowa which provides: 'No money shall be drawn

from the treasury but in consequence of appropriations made by
taw,"

Yours,Nery trul

y)
/ ,//C
B L /t. '.-
RICHARD E HAESEMEYER K‘“ﬁ
Solicitor General/




COMMERCE COMMiSSION

PAY PLAN 7-1~69 THROUGH 7-1-71

P.A.S. . MERIT INTERUM MERLY
10-68 7-69 CHANGES 7-71
0485 ' Commodity Warchouse 17 )7 S ‘e 18
investigator T ' Min: 6,324 : Min: 6,636
Max: 8,076 Max: 8,484
0480 Coawiodity Warchouse 19 19 | - Deleted
Yrvestigator II ’ Min: 6,972 | YR
- Max: 8,904
Quvu Ccamnodity Warehouse 22 v 22 : il 23
In restigator Supervisor Min: 8,076 Min: 8,484
: : Max: 10,824 «Max: 11,364
0505  MNotor Transport 15 17 , 18
Investigator Min: 5,736 Min: 6,324 Min: 6,636
o : Max: 7,320 Max: 8,076 Max: 8,484
0520 Chief Motor 19 22 23
Transport Min: 6,972 dMin: 8,076 Min: 8,484
. Investigator Max: 8,904 Max: 10,824 Max: 11,364
i . .
0515 Public Utility Rate 20 25 26
Analyst 1 . ] Min: 7,320 Min: 9,348 Min: 9,816
. ‘Max: 9,816 Max: 12,528 Max: 13,152
0516 Public Utility Rate 26 29 ' 30
Analyst 17T Min: 9,816 Min: 11,364 Min: 11,928
Mas: 13,152 Max: 15,228 . Max: 16,788
0520 Transportation Rate 17 19 ' 20
Analyst X : Min: 6,324 Min: 6,972 Min: 7,320
‘ i Max: £,076 Max: B,9%04 . Max: 9,816
0521  Transportation Rate 21 21 g 22
Analyst II ) . Min: 7,692 Min: 8,076
. Max: 10,308 - Max: 10,824
0525  Assistant Transport 22 23 23
Regulation Min: 8,076 Min: 8,484 Min: 8,4¢¢
Adminisirator Max: 10,824 Max: 1),364 ~ Max: 11,364
0526 Trarsporxtation 26 26 27
Regulation Min: 9,816 Min: 10,302
Adninistrator Max: 13,152 : Mas: 13,817
3528 ULility Financial ’ N 6-70
Exaniner 1 _ 22 23
(New 6-70) y Min: 8,076 Min: §,484

Max: 10,824 Max: 11,3064
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COMMERCE COMMISSION PAGE 2
PAY PLAN 7-1-69 THROUGH 7-1-71
P.A.S. MERIT INTERUM MERIT
10-68 7-69 CHANGES 7-71
0529  Utility Financial T . 670 .,
. Exaniner XX : - 25 26
- (New 6-70) o Min: 9,348 Min: 9,816
. : ' Max: 12,528 Max: 13,152
0530 Utility Auditor I ' 6~70 B
. 23 25 27 28

Min: 8,484 Min: 9,348 Min: 10,308 Min: 10,824
Max: 11,364 Max: 12,528 Max: 13,812 Max: 14,508

0531 Utility Auditor II 27 29 30

Min: 10,308 Min: 11,364 o e Ming 11,928
Max: 13,812 Max: 15,228 Max: 16,788
0533 Principal Utility . o 33
Auditor (New 7-71) : . Min: 13,812
* " Max: 19,428
0535  Chief Utility 30 32 35
Auvditor ' Min: 11,928 Min: 13,152 Min: 15,228
Max: 16,788 Max: 18,504 - Max: 21,420
( 540 chief, Utilities 35 . 35 : 37
' Pivision Min: 15,228 i Min: 16,788
Max: 21,420 Max: 23,616
e . S 9569
0545 Utilities Regulation 26 : 26 2 30
. Enginecr X Min: 9,816 Min: 10,308 Min: 11,928
- Max: 13,152 Max: 13,812 Max: 16,788
0546  utilities Regulation " 9-69
Engineexr IX 29 29 31 33
< Min: 11,364 ‘ Min:. 22,528 Min: 13,812
Max: 15,228 Max: 17,0628 Max: 19{428
0550 Chief Utilities ' - 9-69 '
Regulation Engincer 33 32 33 35

Min: 13,812 Min: 13,152 Min: 13,812 Min: 15,228
Max: 19,428 Max: 18,504 Max: 19,428 Max: 21,420

0555 Utilities Regulation 6-70
Inspector I 16 ' le6 18 20
' Min: 6,024 Min: 6,636 Min: 7,320
Max: 7,692 Max: 8,484 Maxx: 9,816
055G tilities Regulation 6-70
Inspector II . 20 20 ‘22 24
’ Min: 7,320 ' Min: 8,076 Min: 8,904

Max: 9,816 ' Ma: 10,824 Max: 11,928
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COMMERCE COMMISS1ON PAGE 3
PAY PLAN 7-1-G9 ‘TirouvsH 7-1-71

P.A.S. MERIT INTERUM MERIT
10-68 7-69 CHANGES 7-71
0560 Customor Scrvice . - ’ 6-70
Represcentative . : 22 + 23
(New 6-70) : ' Min: 8,076 Min: 8,484 '
Max: 10,824 Max: 11,364
0650 Legal Counsel * ' 28 R o 29
{(*Joint with Employmnent Min: 10,824 Min: 11,364
Security) Max: 14,508 Max: 15,228
0651  Scnior Legal Counscl* 31 32 - 33
(*Joint with Min: 12,528 Min: 13,152 : Min: 13,812
Enploymnent Security)Max: 17,628 Max: 18,504 Max: 19,428
. [ YN oo '
0685 Rallroad Safety - 11-69 _
Investigator 24 —- 24
{(Ncw 11-69) : ' Min: 8,904
’ Max: 11,928
0687 Railroad Safety o 11-69
Superintendent ~ 28 : 28
(New )1-69) Min: 10,824
Max: 14,508
( EXEIPT_(Comptrollen)
14660 Comuerxce Commission 31 33
Counsecl - ' Min: 12,528 -Min: 13,812

jax: 17,628 . Max: 19,428




COLLECTION OF INCREASED RATES UNDER BOND

Under the provisions of Chapter 490A, the Commerce
Commission must suspend, within 30 days of its filing, a utility
company's application for increased rates, Should this not be
done, the higher rates become effective automatically.

Ninety days after Commission suspension of the ap-~
plication (or approximately 120 after the wutility has filed 1its
request for higher rates) the utility may put those increased rates
into effect, 4f 1t supplies the Commission with a bond (or other
financial undertaking) in an amount equal to the revenues generated
by the unapproved portion of the new, higher rates,

The provision allowing a utility to put 1its 1increased
rates into effect under bond pending Commission investigation and
approval plays an extremely useful--~in fact 2 vital--role in rate
regulation, It must be assumed a utility has a legitimate need for
additional revenues when it files for a rate increase, To deprive
the firm of those revenues until the case 1is fully 4investigated,
hearings are held, deliberations completed and the final decisioen
is rendered, would seriously jeapordize the utility's capsacity to
provide the public with the service 1t demands.

Since dr is clearly impossible for 2 utility to collect
higher rates from its customers retroactively, it must be allowed
to 1institute those higher rates as soon as possible after it
determines the necessity for expanded revenues. If the interest
rate applied to the customer refunds ordered by the Commission in
1ts decision reflects the money market, the public s not harmed
by the bonding provision.

One of the rate cases now pending in the Iowa Commerce
Commission fllustrates the necessity of allowing a utility to put
its increased rates into effect prior to final commission approval,
In that case, involving a small firm, the financial plight of the
utility is so serious that if it was required to wait for rate
relief wuntil the case 4s fully processed (following normal se-
quence, with seven filings still ahead of it, this is estimated to
be November of 1972), bankruptecy would be a very real possibility,.

The Federal Power Commission, the Federal Communications
Commission, and the regulatory commissions of most states allow
higher utility rates to be put intc effect subject to refund. To
strike this provision from the lowa law would deter, not aid, the
present move to establish firm, fair and just utility regulation in
this state,

IOWA STATE COMMERCE COMMISSION




MEMORANDUM TO;:

FROM:

SUBJECT:

January 7., 1972

Representative Harold O, Fischer,
Vice Chairman, Commerce Commission
Subcommittee of the Standing
Committees on Commerce, General
Assembly of the State of Iowa.

Office of the Commerce Counsel
Iowa State Commerce Commission

Commerce Solicitor's Descriptien
of Settlement Conference Procedure
Adopted by Federal Power Commission
Staff Attorneys

The following outline is offered in response to the

Subcommittee's request of January 3, 1972, for documentation

of the verbal description by Commerce Solicitor, Philip B.

Malter, of the procedure followed in implementing the

Federal Power Commission's rules permitting offers of settle-

ment in contested public utility rate proceedings,




1. The Staff prepares a detailed statement of position
outlining all anticipated issues and the Staff's position thereon.
This statement, often referred to as a "settlement cost of service,”
is presented, with a verbal explanation as to its development, to
all parties of record (including intervenors) in an off-the-record
and privileged conference. The staff position is developed and
presented with the firm understanding that if the matter were to
go to hearing, that position would provide the foundation for staff
testimony. The parties are then given an opportunity to review
the Staff’'s presentation and either accept it for purposes of
settlement or explain their opposition. 1If after discussion, the
opposing party convinces the Staff that the Staff's position is
erroneous to the extent that the Staff would be caused to modify
that position in any subsequent public hearing, the Staff at that
point in the conference does in fact modify its proposal and once
again offers its position to the parties for settlement purposes.

2., If the parties can accept Staff's'position, as modified,
for the purposes of settlement, a settlement agreement will be
drafted and transmitted to the Commission; if not, the matter
proceeds to hearing. The Commission will entertain all legal
arguments or motions with regard to any settlement agreement
proposal tendered as a basis for its final determination of the
case, If, however, the Commission does not accept the settlement
agreement and proceeds to hearing, the contents of that agreement
will be privileged as to all the partles and therefore may not be
introduced in evidence.

3. As indicated, at no time, during the course of a settlement
conference does the Staff ever compromise or negotiate with the
public interest. 1If the parties accept the Staff's views on a given
issue, for the purposes of a trial~type hearing that issue is no
longer the proper subject of argument: all issues presented to the
trier of fact must be contested issues of fact.

4., Similarly, the public interest is not compromised if the
Commission Staff is persuaded to modify its position by information
produced by other parties at the privileged conference, for it is
that modified position which the Staff would present in any subsequent
evidentiary hearing. The Staff is committed to no other standard;
it may not compromise its position simply to settle a case and be rid
of it; the public interest is every bit as protected with the Staff's
modified position for settlement purposes as it would be if that
modified position were expressed in the form of testimony in an
evidentiary hearing.

5. The purpose of the procedure is not solely to completely
resolve cases through stipulation and agreement, but also to eliminate
issues between parties who would otherwise be contesting those issues
on the record.




6. uUnder such procedurce, the staff never takes a position
on sctllement which it would not take in hearing. On that basis,
if the other parties can accept the Staff settlement proposal,
the public interest has been represented to the same extent as it
would be in a full evidentiary hearing, with the additional benefit
of a large savings in time and public funds expended. Yet, the
Commission retains the full right to entertain oral or written
arguments concerning the settlement agreement and may thereafter
reject that agreement if its judgment so dictates.

7. It should be emphasized in conclusion, that the foregoing
procedure can be effectively implemented only if offers of settle-
ment are privileged, inasmuch as a Company or intervenor may accept
for settlement purposes positions which might prejudice their pres-
entation if subject to disclosure and proof in a full evidentiary
hearing,

/4///& o/ i

Don Charles Uthus
Commerce Counsel

Philip/B. Malter
Commerce Solicitor




Passed Senate, Date Passed House, Dare

Bill I

Prepared by the Legislative Service

Bureau for use of the Commerce Com-

mission Subcommittee of the Stand-

ing Committees on Commerce for dis-

?uiiion purposes only. November,
971.

Vote: Ayes Nays Vote: Ayes Nays

N B W N

Cry

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Approved

A BILL FOR

An Act to increase the salary of the commerce commissioners.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
Section 1. Chapter two (2), section one (1), subsection
eleven (11), Acts of the Sixty-fourth General Assembly, First
Session, is amended to read as follows:
11. Iowa state commerce commission.

Salary of the executive secretary not exceeding:---—-===---
--------------------------- $13,500.00 #35;500<-06 $15,000.00

Salary of each member of the Iowa state commerce commission
not exceedingi-----~=—=----- $15,000.00 &355666<566 $19,500.00

Each member of the Iowa state commerce commission shall
comply with the provisions of section 474.8 of the Code.
EXPLANATION
This bill increases the salary of the commerce commis-
sioners from $15,000 to $19,500 with emphasis placed on the
full time responsibilities of the commissioners. The bill
also increases the salary of the executive secretary from

$13,500 to $15,000.

LSB 3116
bk/me/2
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Bill II

Prepared by the Legislative Service
Bureau for use of the Commerce Com-
mission Subcommittee of the Standing
Comnmittee on Commerce for discus-
sion purposes only. November, 1971,

Passed Senate, Date Pagacd House, bate

Vote: Ayes Navs Vote: Aves Nays

Approved

A BILL FOR

l An Act relating to insolvent grain warehouses.

Z BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
3

4

5
6




Section 1. The definitions used in chapter five hundred
forty-three (543) of the Code shall also apply to this Act.

Sec. 2. TRUST FUND ESTABLISHED, Whenever any warehouse-
man, by reason of the destruction of his warehouse or for
any other cause, refuses or neglects, upon proper demand,
to redeem any receipt issued by him, the warehouseman shall
be deemed to be insolvent within the meaning of this Act,
and a trust fund for the redemption of outstanding warehouse
receipts shall consist of the following:

1. All the grain in the warehouse,

2. The proceeds of insurance policies upon stored grain

destroyed in the warehouse.
3. The cause of action for damages upon any bond given
by the warehouseman to the state of Iowa to insure faithful

performance of his duties as a warehouseman.

4, The cause of action for the conversion of grain stored
in the warehouse,

Sec., 3. APPOINTMENT OF COMMISSION AS TRUSTLCE. Upon the
inscolvency of any warehouseman, the department of agriculture
shall apply to the district court for appointment of itself
as trustee of the trust fund. Upon such notice to the ware-
houseman as the district court shall prescribe, but not ex-
ceeding ten days, or upon waiver of such notice in writing
by the warehouseman, the district court shall proceed to hear
and determine the application. If it shall appear to the
court that the warehouseman is insolvent within the meaning
of this Act and that it would be for the best interests of
the receipt holders that the department shall execute the
trust, it shall issue an order appointing the department
trustee, without bond, of the trust fund, whereupon the de-
partment shall proceed to perform its duties as trustee wizhout
further direction from the court.

Sec. 4. NOTICE TO RECLCIPT ilOLDERS. Upon its appointment
as trustee, the department of agriculture shall take posses-

sion of all books and records of the warehouseman and of all

-2~
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grain on hand in the warchouse and shall procure the delivery
to it of all receipts shown to be outstanding by the books

of the warehouseman, If the department cannot asc¢ertain the
names and addresses of all the receipt holders, or if it is
unable to procure the possession of all the receipts, or has
rcason to believe that all receipts have not been surrendered
to it, the department shall publish a notice in a newspaper
in the county in which the warehouse is located for three
successive weeks requiring receipt holders to surrcnder their
receipts. Unless within ninety days after the last publica-
tion of the notice the receipts are surrendered to the depart-
ment, the receipt holders shall be barred from participation
in the trust fund, and the department may proceed as though
it were the owner of all the stored grain in the warehouse.

Sec. 5. REMEDY OF RECEIPT HOLDERS. No receipt holder
shall have a separate causc of action upon the warehouseman's
bond, nor for insurance, nor against any person converting
the grain, nor against any other receipt holder, except through
the trustee, unless, upon demand of five or more receipt
holders, the department shall fail or refuse to apply for
its own appointment as trustee. Nothing contained in this
Act shall be construed to prohibit or prevent any receipt
holder, either individually or in conjunction with other
receipt holders, from pursuihg concurrently any other remedy
as he may have against the person or property of the
warehouseman, for the whole, or any deficiency occurring in
the redemption, of the reccipts.

Sec, 6, DEPARTMENT TO MARSHAL TRUST ASSETS. The depart-
ment of agriculture, in its capacity as trustee, upon the
delivery to it of the receipts issued by the insolvent ware-
houseman, may maintain any legal action, in the name of the
state of Towa, upon its own relation, but for the benefit
of all receipt holders against:

1. The insurers of said stored grain.

2, The warehouseman's bond.

-3=
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3. Any person who may have converted any stored grain.

4, Any receipt holder who has received more than his just
and pro rata share of the stored grain, 1

The legal actions may be maintained for the purpose of
marshaling all of the trust assets of the insolvent ware-
houseman and distributing the same among the receipt holders,
The remedy agalnst the insurers of the stored grain shall
be exhausted first before recourse is had against the bond,
and against the bond before recourse is had against the per-
son honestly converting the grain, unless the department deems
it necessary to the redemption of the storage receipts that
all the above remedies be pursued at the same time.

Sec, 7. POWER OF DEPARTMENT TO PROSECUTF OR COMPROMISE
CLAIMS, The department of agriculture mav:

1. Initiate any action provided in sections five (5) and
six (6) of this Act in the courts of this state or any other
state.

2. Appeal from any adverse judgment.

3., Settle and compromise any action whenever, in its
judgment, this will be for the best interests of the receipt
holders.,

4. Upon payment of the amount of the compromise or of
the full amount of any insurance peolicy, bond, or conversion
claim, exonerate the person so compromising or paying in full
from further liability growing out of the action.

Sec. 8. MONEY RECEIVED BY TRUSTEE. All moneys collected
and received by the department as trustee as is provided in
section three (3) of this Act, pending the marshaling of the
fund, shall be deposited in a bank.

Sec. 9. REPORT OF TRUSTEF TO COURT-—-APPROVAL--DISTRIBU-
TION. Upon recovery of the trust fund mentioned in section
six (6} of this Act, or so much thereof as possible or as
shall be necessary to redeem all outstanding receipts, the
department shall file its report in court showing the amount

payable upon each receipt after recognizing:

Y~
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1. Any proper liens or pledges.

2. Assignments.

3. Deductions by reason of advances or offsets by the
warehouseman according to the market prices as of the day
of the insolvency, with legal interest thercon.

4, In case of cash slips or checks, the amount, with le-
gal interest.

I1f the fund proves insufficient to redeem all receipts
in full, the same shall be prorated in such manner as the
trustee shall deem fair and eguitable. Thereupon, the court
shall cite such receipt holders, upon such notice by mail
as it shall prescribe, to appear upon a day fixed in the no-
tice and show cause why the report should not be approved
and distribution of the trust fund made as outlined therein.
Upon the hearing, the court shall approve or modify the re-
port and issue an order directing the distribution of the
trust fund and the discharge of the department from its trust.

Sec. 10. FILING FEES AND COURT COSTS--ATTORNEY MAY BE
EMPLOYED, Upon the application as tyrustee for an insolvent
warehouse, or in any action in the district court in this
state, the department shall not be required to pay any fil-
ing fee or other court costs or disbursements where the fees
accrue to the county or to the state, The attorney general
may employ such ocutside legal services to assist the depart-
ment in the prosecution of such action as in his judgment
may be necessary and may deduct the expense from the trust
fund.

EXPLANATION

This bill provides a procedure for pavments of debts and
claims if a warehouseman refuses or neglects to redeem any
receipt issued by him. The department of agriculture is
designated as trustee by the district court. All receipt
holders are informed of the insolvencv and they do not have
a separate cause of action on the warehouseman's bond nor

for insurance, nor against any person converting the grain,

—-FB-
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nor against any receipt holder, except through the trust.

The department has the power to prosecute and appeal and to
settle and compromise any action., If the fund proves insuf-
ficient, it can be prorated.

LSB 3117
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Bill III

Prepared by the Legislative Service
Bureau for use of the Commerce Com-
mission Subcommittee of the Standing
Committees on Commerce for discus-
sion purposes only. October, 1971,

Passed House, Date Passcd Senate, Date

Yotle: Ayes Nays Vote: Aves Nays
e —— ———— e —— . S e S S e S
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Approved

A BILL FOR

1 An Act relating to the regulation of liquid transport carriers.
2 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

)
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Section 1, Section three hundred twenty-~seven A point
four (327A.4), Code 1971, is repealed.

Sec. 2. Section three hundred twenty-seven A point fourteen
(327A.14), Code 1971, is amended by striking the section and
inserting in lieu thereof the following:

327A.14

1. Any liquid transport carrier actively and continuously
engaged in business as such between December 1, 1956 and Janu-
ary 14, 1957 shall be issued a certificate of convenience
and necessity covering all points in this state to all other
points in this state, and all routes and areas in this state,
provided thét application therefor shall be made within sixty
days after May 17, 1957. No rights granted prior to and after
July 1, 1972 shall bersold, leased, transferred, assigned,
or acquired by consolidation, merger, or acquisition of control
to or by persons engaged directly or indirectly in the ligquid
transportation business, except such rights as are actively
being exercised.

2. Whenever an application for the sale, lease, tranfer,
assignment, consclidation, merger, or acquisition of control
of any liquid transport carrier authority is filed with the
commission, the commission shall fix a date for a public
hearing and shall give written ..otice of the hearing to each
liquid transport carrier holding a certificate of convenience
and necessity issued by the commission not less than ten days
prior to the date set for hearing.

3. The commission may enter an order approving and autho-
rizing a sale, lease, transfer, assignment, consolidatiocn,
merger, or acquisition of control upon such terms and condi-
tions it shall find to be just and reasonable and with such
modifications as it may prescribe if it finds:

a. That the petitioner is fit, willing, and able,

b. That the proposed transferor has not abandoned or dis-

continued operations, and

c. That the transaction proposed will be consistent with

-2-
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the public interest. _

4., No ligquid transport carrier shall directly or indirectly
acquire an interest in another liquid transport carrier or
control the management of another liquid transport carrier
without the prior written approval of the commisgion.

5. The commission may, upon complaint, or upon its own
motion, after notice and hearing, investigate and determine
whether any person is violating the provisions of this section.
If the commission finds that any person is violating the
provisions of this section, it shall, by order, reguire such
person to take such action consistent with the provisions
of this chapter as may be necessary, in the opinion of the
commission, to prevent continued viclation of such provisions.

EXPLANATION

This bill clarifies the provisions of Chapter 327A of the
Code.,

The bill provides that any rights granted to a liquid
transport carrier are non-transferable without the approval
of the Iowa State Commerce Commission after holding public
hearings. The bill also prohibits the direct or indirect
control of one 1iquid-tran8port carrier by another without

the written approval of the Commission.

bk/cc/1
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Passed Senate, Date Passed House, Date

11l IV

Prepared by the Legislative Service
Bureau for use of the Commerce Com-
mission Subcommittee of the Stand-
ing Committees on Commerce for dis-
cussion purposes only. November,
1971

Vote: Ayes Nays Vote: Ayes Nays
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Approved

A BILL FOR

An Act to prescribe a penalty for violation of laws relating to
the registration of a motor carrier's interstate transportation
service.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
Section 1. Chapter three hundred twenty-seven B (327B},

Code 1971, is amended by adding the following new section:
"Every owner, officer, agent or employee of a carrier which

performs an interstate transportation service for compensation

upon the highways of this state and which carrier has failed

to register with the Iowa state commerce commission in

compliance with the provisions of this chapter, shall be

guilty of a misdemeanor and upon conviction shall be punished

by a fine not exceeding one hundred dollars or by imprisonment

in the county jail for a period of not to exceed thirty days."
EXPLANATION
This bill sets a penalty provision for the chapter that
requires that carriers which perform an interstate
transportation service for compensation must register with
the Iowa State Commerce Commission their Interstate Commerce
Commission authority or the fact that Interstate Commerce

Commission authority is not needed.

LSB 3119
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Bill Vv

Prepared by the Leglislative Service
Bureau for use of the Commerce Com-
mission Subcommittee of the Stand-
ing Committecs on Commerce for dis-
cussion purposes only. November,

1971
Pasgsed Senate, Date Passed House, Date
Vote: Ayes Nays Vote: Ayes Nays
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Approved

A BILL FOR

An Act relating to motor vehicle truck operators fees,
BE IT CNACTED BY THE GENEPRAL ASSEMBLY OF THE STATE OF IOWA:

Section 1. Scction three hundred twenty-seven point ninc
(327.9), unnumbered paragraph one (1), Code 1971, is amended
to read as follows:

No motor truck engaged in the transportation of property
under a truck operator or contract carrier permit issued un-
der the provisions of this chapter shall be operated on the
highways of this state unless there shall have been paid to
the commission for the administration of this chapter an an-
nual fee in the amount of five dollarsy-preovided;—howvever;
that-the-fee-heretn-proveded-shaiti-net-pe-tmposed-on-any
tractor-or-truci-tractors-provideds—however;-that-the-fee
heresm-provided~for-each-semieratrier-shari-be-2n-the-amount

of-stx-detiare, The annual fee for a tractor or truck-tractor

shall be fifteen dollars and no fee shall be imnosed under

this section on any semitrailer.
CXPLANATION

This bill imposes a fee of fifteen dollars on each tractor

or truck-~tractor operated under a truck operator or contract
carrier permit, while abolishing the present fee of six dol-
lars for each semitrailer, It will provide a more equitable
assessment consistent with the industrv practice of

interchanging ecquipnment.

LsSB 3215
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Bill VI

Prepared by the Legislative Service
BBureau for use of the Commerce Com-~
mission Subcommittece of the Stand-
ing Committees on Commerce for dis-
cussion purposes only. lovenmber,

1971
Pasgsed Senate, Date Passed House, Date
Vote: Ayes Nays Vote: Ayes Nays
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Approved

A BILL FOR

An Act relating to motor vehicle certificated carrier fees,
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

Section 1, Section three hundred twentv=five point thirty-
five (325.35), unnumbered paragraph one (1), Code 1971, is
amended to read as follows:

No motor vehicle engaged in the transportation of prop-
erty under a certificate of convenience and necessity issued
under the provisions of this chapter shall be operated on
the highways of this state unless there shall have been paid
to the commission for the administration of this chapter an
annual fee in the amount of five dollarss+-provided;-hovevers
that-the-fee-harein-provided-shati-nee-be-tmposed-on-any
tractor-or-truck-ernctarr-provededs-hovever;—that-the-fee
hereén-prevéded-for-each—seméeraééer-shaii—bé—én~the-amount
of-six-detars, The annual fec for a tractor or truck-tractor
shall be fifteen dollars and no fee shall be imposed under

this section on any semitrailer,
EXPLANATION
This bill imposes a fee of fifteen dollars on each tractor

or truck-tractor operated by a certificated carrier and abol-~
1shes the present fee of six dollars for each semitrailer,
It will provide a more equitable assessment consistent with

the industry practice of interchanging equipment.
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Bill VII

Prepared by the Legislative Scrvice
Burcau for usc of the Commerce Com-
mission Subcommittee of the Stand-
ing Committecs on Commerce for dis-
cussion purposcs only. November,

1971

Pagsed Senate, Date Fassed lHouse, Date

Vote: Ayes Nays Vote: Ayes Nays
Approved_

A BILL FOR

An Act relating to the rate of interest on public utility refunds
to customers.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
Section 1, Section four hundred ninety A point six (490A.6),
unnumbered paragraph six (6), Code 1971, is amended to read as
follows;:
However, a public utility shall have the right at any time

B N W B W R

after said rates, charges, schedules or regulations have been

g suspended for ninety days to place in effect any or all of such

10 suspended rates, charges, schedules or regulations by filing with
11 the commission a bond or other undertaking approved by the commis-
12 sion conditioned upon the refund in a manner to be prescribed

13 by the commission of any amounts collected thereunder in excess

14 of the amounts which would have been collected under rates,

15 c¢harges, schedules or regulations finally approved by the

16 commission. The commission shall establish a rate of interest

17 to be paid by a public utility to persons receiving refunds.
18 EXPLANATION

19 The law presently allows public utilities to impose new utility
20 rates prior to the approval of these rates by the Iowa State

21 Commerce Commission. If the Commission finds these rates to be

22 €Xcessive, 1t may order the public utility to refund all or part
23 of the moneys collected from the public utility's customers.

24 This bill provides that when moneys are refunded, the Commission
25 shall set the rate of interest to be paild on the refunds,

LSB 3120
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Bill VIII

Prepared by the Legislative Service
Bureau for use of the Commerce Com-
mission Subcommittee of the Standing
Committees on Commerce for discus-
sion purposes only. October, 1971.

Passed House, Date Passed Senate, Date

Yote: Aves Nays Vote: Ayes Nays

Approved

A BILL FOR

1 An Act relating to the deposit and use of fees collected by

2 the Iowa state commerce commission.
3 BE IT ENACTED RY THE GENERAL ASSEMELY OF THE STATE OF IOWA:

4
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Section 1, Section three hundred twenty-five point thirty~
six (325.36), Code 1971, is amended to read as follows:

325,36 USE OF FEES. All moneys received under the provi-
sions of this chapters-or-so-mueh-thereof-as-may—-be-neeces-
sary;-shall-be-~used-for-the-administration—asnd-enforeenent
of-the-provisions-of-this-ehapter-and-the-reguiation-of-cer-
tified-motor-carvieras;-and-shali-be-paid-eo-the-commisston
by-varrant-deawvn-frem-time-to-time-by-ehe-state-comperoiler
upon-the-treasurer-of-stater~-Unexpended-balances-on-June

30-ef-cach-year shall be remitted to the treasurer of state

and credited to the general fund of the state by-Becember
3i-fotievwing.

Sec. 2. Section three hundred twenty-seven point thirteen
(327.13), Code 1971, is amended to read as follows:

327.13 EXPENDITURE OF FUNDS. All moneys received under

the provisions of this chapter e¥-se-much-thercef-as-mnay-be
neeesasgry~shati-be-uwyed-for-the-adminrseration-—nand—enforeement
of-the-provisdions-of-this-chapeter-and-the—reguintion-ocf-truck
operatorss—and-sheli-be-patd-to-the-commisston-by—-warrane
dravi-from-time-to-time-by-the-staee—conptrelier~upon~the
treasurer-ef-atater—-Unexpended-vaiances-on-JdJune-38-ef-caeh

year shall be remitted to the treasurer of state and credited

to the general fund of the state by-bHeeembevr-3i-foiltowing.
Sec, 3. Section three hundred twenty-seven A point nine-
teen (327A.19), Code 1971, is amended to read as follows:
327A.19 FEE FOR OPERATION, VNo certificate of convenience
and necessity shall be issued nor continued in force until
the holder thereof shall have paid to the commission for the
administration of this chapter an annual certificate fee for
each motor vehicle operated thereunder in the amount of five
dellars, except that the fee for a tractor or truck tractor
shall be fifteen dollars, and except that the fee herein pro-
vided shall not be imposed on any trailer or semitrailer.

Fees collected pursuant to the provisions of this section

shall be remitted to the treasurer of state and credited to

CPA3aT82 1771
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the peneral fund of the starte.

Sec. 4, Section three hundred twenty-seven B point three

(327B.3), Code 1971, is amended to read as follows:

3278,3 FEES-——-USE. All fees paid under the provisions
of this chapter or-ee-mach-eher;ef—ao—mey-be-aeeeasery-ohaii
be-uned-for-the-adninineration-of-this-chapter-and-shaii-be
patd-to-the-connisston-by-warrant-drawvn-£rom—-time—-to—tine
upon-the-treasurer-asf-stadey—-tUnexrended-batancen-on-Jdune

36-ef-caeh-vear shall be remitted to the treasurer of state

and credited to the general fund of the state by-Becember
3t-£fellewing.

Sec. 5. Section four hundred ninety point seventeen
(490,17), Code 1971, is amended to read as follows:

490,17 USE QF FUNDS. All moneys received under the pro-
visions of this chapter oer-so-much-therecf-as-may-be-neces-
sary-shalti-be-used-far-the-adnintatratien-and-enforcemeane
of~-the~provistons~-ef-this-echapeer~and-the~regulatton-of-pipe-
tine~ecompantes—and~shati-~be-patd-to-the-conmisston-by-warrane
dravn-frem-time~to-stme-by~-the-comptroiter~of~staste~upon~the
treasurer-of-statev—~Unenpended-balances-on-Becenber~3i-of

each-year shall be remitted to the treasurer of state and

credited to the general fund of the state by-Fune-38-foliow~
tng .

Sec. 6, The provisions of this Act shall become effective
July 1, 1973.

EXPLANATION

This bill eliminates'special funds of the Iowa State
Commerce Commission resulting from the collection of fees
for regulation of certificated motor carriers, truck operators,
liquid transport carriers, interstate transportation carriers,
and pipeline companies, Pees will continue to be collected
but will be deposited directly to the credit of the general
fund and will have to be appropriated. Thus the Commerce
Commission will have to be totally finenced pursuant to a

legislative appropriation in recard to regulation of ths areas




1 indicated.

The effective date clause allows the Commerce Commission
to continue to use the fees indicated until the appropriation
to the Commerce Commission commencing in the fiscal year 1973

2
3
4
5 becomes effective, which appropriation should cover the ex-
¢ Ppenses normally paid for by the fees.

7

8
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