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A BILL FOR

1 An Act relating to business entities, based on revisions related
to the Iowa business corporation Act, including addition of a
savings clause and addition of provisions related to director
and officer liability, duty, and indemnification for certain
insurance companies and indemnification for cooperative
associations.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section 1. Section 490.1701, Code 2003, is amended by
adding the following new unnumbered paragraph:

NEW UNNUMBERED PARAGRAPH. A corporation organized under
chapter 496C may voluntarily elect to adopt the provisions of

this chapter by complying with the provisions prescribed by
subsection 3.

Sec. 2. Section 490.1701, subsection 3, paragraph b, Code
2003, is amended to read as follows:

b. The instrument shall be delivered to the secretary of
state for filing and recording in the secretary of state's
officey—and. If the corporation was organized under chapter
176, 524, or 533, the instrument shall also be filed and
recorded in the office of the county recorder. The

corporation shall at the time it files the instrument with the
secretary of state deliver also to the secretary of state for
filing in the secretary of state's office any biennial report

which is then due.
If the county of the initial registered office as stated in
the instrument for a corporation organized under chapter 176,

524, or 533 is one which is other than the county where the

principal place of business of the corporation, as designated
in its articles of incorporation, was located, the corporation
shall forward to the county recorder of the county in which
the principal place of business of the corporation was located
a copy of the instrument and the corporation shall forward to
the recorder of the county in which the initial registered
office of the corporation is located, in addition to a copy of
the original instrument, a copy of the articles of
incorporation of the corporation together with all amendments
to them as then on file in the secretary of state's office.
The corporation shall, through an officer or director, certify
to the secretary of state that a copy has been sent to each
applicable county recorder, including the date each copy was

sent.
Sec. 3. Section 490.1703, subsection 1, Code 2003, is
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amended to read as follows:

1. Except as provided in subsection 2, the repeal of a
statute by 1989 Iowa Acts, chapter 288, and the amendment or
repeal of a statute by 2002 Iowa Acts, chapter 1154, does not
affect:

a. The operation of the statute or any action taken under

it before its amendment or repeal.

b. Any ratification, right, remedy, privilege, obligation,
or liability acquired, accrued, or incurred under the statute

before its amendment or repeal.

c. Any violation of the statute, or any penalty,
forfeiture, or punishment incurred because of the violation,
before its amendment or repeal.

d. Any proceeding, reorganization, or dissolution

commenced under the statute before its amendment or repeal,

and the proceeding, reorganization, or dissolution may be
completed in accordance with the statute as if it had not been
amended or repealed.

Sec. 4. Section 490A.707, Code 2003, is amended to read as
follows:

490A.707 LIMITATION OF LIABILITY OF MANAGERS.

The articles of organization may contain a provision
eliminating or limiting the personal liability of a manager to
the limited liability company or to its members or of the
members with whom the management of the limited liability
company is vested pursuant to section 490A.702, to the limited
liability company or to its members for monetary money damages
for-breach-of-£fiduetary-duty for any action taken, or any

failure to take action, as a manager or a member with whom

management of the limited liability company is vested, if-the
provision-does-not-etiminate-or-timit-the-tiabitity-of-a
manager-or-a-member-with-whom-management-of-the-timited
trabtttty-company-is-vested-for except for liability for any

of the following:
l. Breach-of-the-manageris-or-memberis-duty-of-toyatty-to
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the-iimited-tiabitity-company-or-te-its-members The amount of

a financial benefit received by a manager or member to which

the manager or member is not entitled.

2. Acts-or-omissions-not-in-good-faith-or-which-inveive
intentionat-misconduct-or-a-knowing-viotation-of-taw An
intentional infliction of harm on the limited liability

company or its members.

3. Pransaction-from-which-the-manager-or-member-derives—an
improper-personat-benefit-or-a-wrongfui-distribution—in
violation-of-sectton A violation of section 490A.807.

4, An intentional violation of criminal law.

A provision shall not eliminate or limit the liability of a
manager or member with whom management of the limited
liability company is vested for an act or omission occurring
prior to the date when the provision in the articles of
organization becomes effective.

Sec. 5. Section 491.5, subsection 8, Code 2003, is amended
by striking the subsection and inserting in lieu thereof the
following:

8. Any provision eliminating or limiting the personal
liability of a director to the corporation or its shareholders
or members for money damages as provided in section 490.202,
subsection 2, paragraph "d", except that section 490.202,
subsection 2, paragraph "d", subparagraph (3), shall have no
application.

Sec. 6. Section 491.5, Code 2003, is amended by adding the
following new subsection:

NEW SUBSECTION. 9. Any provision permitting or making
obligatory indemnification of a director as provided in

section 490.202, subsection 2, paragraph "e", except that
section 490.202, subsection 2, paragraph "e", subparagraph
(3), shall have no application.

Sec. 7. NEW SECTION. 491.16A DIRECTORS AND OFFICERS --
DUTIES AND LIABILITIES.

Sections 490.830 through 490.842 apply to corporations

-3-
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organized under or subject to this chapter.

Sec. 8. Section 496C.14, unnumbered paragraph 7, Code
2003, is amended to read as follows:

Notwithstanding the foregoing provisions of this section,
purchase by the corporation is not required upon the
occurrence of any event other than death of a shareholder if
the corporation is dissolved or voluntarily elects to adopt

the provisions of the Iowa business corporation Act, as

provided in section 490.1701, subsection 2, within sixty days

after the occurrence of the event. The articles of
incorporation or bylaws may provide that purchase is not
required upon the death of a shareholder if the corporation is
dissolved within sixty days after the death. Notwithstanding

the foregoing provisions of this section, purchase by the

corporation is not required upon the death of a shareholder,

if the corporation voluntarily elects to adopt the provisions

of the Iowa business corporation Act, as provided in section

490.1701, subsection 2, within sixty days after death.

Sec. 9. Section 496C.16, Code 2003, is amended to read as
follows:

496C.16 MANAGEMENT.

All directors of a professional corporation and all

officers of a professional corporation except assistant
officers, shall at all times be individuals who are licensed
to practice in this state a profession which the corporation
is authorized to practice. No-person-whe-is—not-ticensed
shaiti-have-any-anthority-or-duties-in-the-management-or
controt-of-the-corporations--if-any-director-oer-any-officer
ceases-to-have-this-quatificationy-the-director-or-officer
shati-immediatety-and-auvtomaticatiy-cease-to-hotd-the
directorship-or-offiees However, upon the occurrence of any

event that requires the corporation either to be dissolved or

to elect to adopt the provisions of the Iowa business

corporation Act, as provided in section 496C.19, provided the

corporation ceases to practice the profession that the
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corporation is authorized to practice, as provided in section

496C.19, then individuals who are not licensed to practice in

this state a profession that the corporation is authorized to

practice may be appointed as officers and directors for the

sole purpose of carrying out the dissolution of the

corporation or, if applicable, the voluntary election of the

corporation to adopt the provisions of the Iowa business

corporation Act, as provided in section 496C.19.

Sec. 10. Section 496C.19, Code 2003, is amended to read as
follows:

496C.19 DISSOLUTION OR LIQUIDATION.

Violation of any provision of this chapter by a

professional corporation or any of its shareholders,
directors, or officers shall be cause for its involuntary
dissolution, or liquidation of its assets and business by the
district court, as provided in the Iowa business corporation
Act, chapter 490. Upon the death of the last remaining
shareholder of a professional corporation, or whenever the
last remaining shareholder is not licensed or ceases to be
licensed to practice in this state a profession which the
corporation is authorized to practice, or whenever any person
other than the shareholder of record becomes entitled to have
all shares of the last remaining shareholder of the
corporation transferred into that person's name or to exercise
voting rights, except as a proxy, with respect to such shares,
the corporation shall not practice any profession and it shall
either be promptly dissolved or shall promptly elect to adopt

the provisions of the Iowa business corporation Act, as

provided in section 490.1701, subsection 2. However, if prior

to such dissolution all outstanding shares of the corporation
are acquired by one or more persons licensed to practice in
this state a profession which the corporation is authorized to
practice, the corporation need not be dissolved and may
practice the profession as provided in this chapter.

Sec. 1l1. Section 497.33, Code 2003, is amended to read as

-5~
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follows:

497.33 PERSONAL LIABILITY.

Except as otherwise provided in this chapter, a director,
officer, employee, or member of the corporation is not liable
on the corporation's debts or obligations and a director,
officer, member, or other volunteer is not personally liable
in that capacity, for a claim based upon an-act-or-omission-of

the-person-performed any action taken, or any failure to take

action in the discharge of the person's duties, except for =a
breach-of-the-duty-of-toyatty-to-the-corporation;-for-acts-or

omissions—-not-in-good-fairth-or-which-invetve the amount of a

financial benefit received by the person to which the person

is not entitled, an intentional infliction of harm on the

association or its members, or an intentional miseconduct-or

knowing violation of the criminal lawj-er-fer-a-transaection
from-which-the-persen-derives-an-improper-persenat-benefit,

Sec. 12. Section 498.35, Code 2003, is amended to read as
follows:

498.35 PERSONAL LIABILITY.

Except as otherwise provided in this chapter, a director,
officer, employee, or member of the association is not liable
on the association's debts or obligations and a director,
officer, member, or other volunteer is not personally liable
in that capacity, for a claim based upon an-act-or-omission-of
the-person-performed any action taken, or any failure to take

action in the discharge of the person's duties, except for a
breach-of-the-duty-of-toyatty-to-the-association;-for-acts-or
omissions-not-in-good-fatth-or-whieh-inveitve the amount of a

financial benefit received by the person to which the person

is not entitled, an intentional infliction of harm on the

association or its members, or an intentional miseconduet-er

knewing violation of the criminal lawy-er-fer-a-transaection
from-whieh-the-person-derives-an-impreper—-persenai-benefit.

Sec. 13. Section 499.37, Code 2003, amended to read as
follows:
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499.37 OFFICERS AND EMPLOYEES.
1. The board of directors of the association shall select

from-their-own-number-a-president;-one-or-more-vice
presidents;-a-secretary-treasurer-or-a-secretary-and-a

treasurer the association's officers as provided in its

articles of incorporation or bylaws, and shall fill vacancies

in such offices. The articles of incorporation or bylaws

shall delegate to an officer the responsibility for all of the

following:
a. Preparing minutes of meetings of the directors and the

shareholders.

b. Authenticating the association's records.

2. Unless the association's articles of incorporation or

bylaws otherwise provide, said the association's officers

shall be-chosen serve for annual terms beginning at the close
of the first regular meeting of members in each year.

Phe-directors-shati-aiso-choose-and-may-remove-such-other
officers-and-empioyees-as-they-deem-proper;-or-as—-the-artietes
or-bytaws-may-prescribes

Sec. 14. Section 499,59, Code 2003, is amended to read as
follows:

499,59 PERSONAL LIABILITY.

Except as otherwise provided in this chapter, a director,
officer, employee, or member of the association is not liable
on the association's debts or obligations, and a director,
officer, member, or other volunteer is not personally liable
in that capacity, for a claim based upon an-act-or-omission-of
the-person-performed any action taken, or any failure to take

action in the discharge of the person's duties, except for a
breach-of-the-duty-of-toyaity-to-the-associationy-for-acts-or
emissions-not-in-good-faith-er-which-invotve the amount of a

financial benefit received by the person to which the person

is not entitled, an intentional infliction of harm on the

association or its members, or an intentional mitseenduet-or

knowing violation of the criminal laws;-er-for-a-transaction

_7_.
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from-which-the-person-derives-an-improper—-personat-benefit,
Sec. 15. Section 501.407, Code 2003, is amended to read as
follows:
501.407 PERSONAL LIABILITY —--— INDEMNIFICATION.

l. The articles may contain a provision eliminating or

limiting the personal liability of a director, officer, or
interest holder of the cooperative for monetary money damages
for breach-of-a-fiduetary-duty any action taken, or any

failure to take action as a director, officer, or interest

holder, provided-that-the-provision-does-not-eitiminate-or
timie except liability for any of the following:

i+ a. A-breach-of-the-duty-of-toyaity-to-the-cooperative
or-its—-interest-hotders An intentional infliction of harm on

the cooperative or its members.

27 b. An-act-or-omission-not-in-good-£faith-or-which

tnvoives-intentionat-misconduct-or-a-knowing An intentional

violation of criminal law.

37 c. A-transaction-from-which-the-director;-officer;-or
interest-hotder-derives-an-improper-personat-benefit The
amount of a financial benefit received by the person to which

the person is not entitled.

47 d. An act or omission occurring prior to the date when
the provision in the articles becomes effective.
2. The articles may contain a provision permitting or

making obligatory indemnification of a director or officer for

liability, as defined in section 501.411, to any person for

any action taken, or any failure to take any action, as a

director or officer, except liability for any of the

following:
a. Receipt of a financial benefit to which the person is

not entitled.

b. An intentional infliction of harm on the corporation or

its shareholders.

C. An intentional violation of criminal law.
Sec. 16. Section 501.411, Code 2003, is amended to read as

-8-
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501.411 DEFINITIONS.

As used in this part, unless the context otherwise
requires:

1. "Cooperative" includes any domestic or foreign
predecessor entity of a cooperative in a merger or-other
transaction-in-which-the-predecessorts-existence-ceased-upon
consummation-of-the-transaction.

2., "Director" or "officer" means an individual who is or

was a director or officer, respectively, of a cooperative or

an-individuat who, while a director or officer of a the

cooperative, is or was serving at the cooperative's request as
a director, officer, partner, trustee, employee, or agent of
another fereign-or domestic or foreign cooperative,

corporation, partnership, joint venture, trust, employee
benefit plan, or other enterprise entity. A director or
officer is considered to be serving an employee benefit plan
at the cooperative's request if the director's or officer's

duties to the cooperative also impose duties on, or otherwise
involve services by, that director or officer to the plan or
to participants in or beneficiaries of the plan. "Director"”

or "officer" includes, unless the context requires otherwise,

the estate or personal representative of a director or
officer.
3. "Disinterested director" means a director who at the

time of a vote referred to in section 501.414, subsection 3,

or a vote or selection referred to in section 501.416,

subsection 2 or 3, is not either of the following:

a. A party to the proceeding.

b. An individual having a familial, financial,

professional, or employment relationship with the director

whose indemnification or advance for expenses is the subject

of the decision being made, which relationship would in the

circumstances, reasonably be expected to exert an influence on

the director's judgment when voting on the decision being

-9-
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made.
3- 4. "Expenses" includes counsel fees.

4+ 5. "Liability" means the obligation to pay a judgment,
settlement, penalty, fine, including an excise tax assessed
with respect to an employee benefit plan, or reasonable
expenses incurred with respect to a proceeding.

5+ 6. "Official capacity" means:

a. When used with respect to a director, the office of
director in a cooperative.

b. When used with respect to an individuai-other-than-a
director officer, as contemplated in section 501.417, the
office in a cooperative held by the officer or-the-empioyment
or-agency-retationship-undertaken-by-the-empioyee-or-agent-on
behatf-of-the-cooperative.

"Official capacity"” does not include service for any other
foretgn-or domestic or foreign cooperative or any corporation,

partnership, joint venture, trust, employee benefit plan, or
other enterprise entity.

6+ 7. "Party" ineiudes means an individual who was, is, or
is threatened to be made a named defendant or respondent in a
proceeding.

7+ 8. "Proceeding" means any threatened, pending, or
completed action, suit, or proceeding, whether civil,
criminal, administrative, or investigative and whether formal
or informal.

Sec. 17. Section 501.412, Code 2003, is amended to read as
follows:

501.412 AUTHORIP¥-¥O-INDEMNIF¥ PERMISSIBLE
INDEMNIFICATION.

1. Except as otherwise provided in subsection-4 this

section, a cooperative may indemnify an individual made who is
a party to a proceeding because the individual is er-was a
director against liability incurred in the proceeding if ai%
either of the following apply:

a. All of the following apply:

-10-
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av (1) The individual acted in good faith.

bs (2) The individual reasonably believed either-of-the
fottowing:

t¥¥ (a) In the case of conduct in the individual's
official capacity with-the-cooperative, that the individual's
conduct was in the cooperativels best interests of the
cooperative.

t2¥ (b) In all other cases, that the individual's conduct
was at least not opposed to the cooperativels best interests

of the cooperative.

es (3) In the case of any criminal proceeding, the
individual had no reasonable cause to believe the individual's
conduct was unlawful.

b. The individual engaged in conduct for which broader

indemnification has been made permissible or obligatory under

a provision of the articles of organization as authorized by ‘

section 501.407, subsection 2.

2. A director's conduct with respect to an employee
benefit plan for a purpose the director reasonably believed to
be in the interests of the participants in and beneficiaries
of the plan is conduct that satisfies the requirement of
subsection 1, paragraph b® "a", subparagraph (2),
subparagraph subdivision (b).

3. The termination of a proceeding by judgment, order,
settlement, conviction, or upon a plea of nolo contendere or
its equivalent is not, of itself, determinative that the
director did not meet the relevant standard of conduct
described in this section.

4. A Unless ordered by a court pursuant to section

501.415, subsection 1, paragraph "c", a cooperative shall not

indemnify a director under-this-section in either of the
following circumstances:
a. In connection with a proceeding by or in the right of

the cooperative, in-which-the-director-was-adjudged-iiabie-to
the-cooperative except for reasonable expenses incurred in

_ll_
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connection with the proceeding if it is determined that the

director has met the relevant standard of conduct under

subsection 1, paragraph "a"

b. 1In connection with any other proceeding echarging
improper-personat-benefit-to-the-director;-whether-or—-not
invoiving-action-in-the-directoris-officiat-capacityy;—in with

respect to conduct for which the director was adjudged liable

on the basis that persenat the director received a financial

benefit was-impreperty-received-by-the-direector to which the

director was not entitled, whether or not involving action in

the director's official capacity.

5:--indemnification-permitted-under-this-section-in
connection-with-a-proceeding-by-or-in-the-right-of-the
cooperative-is-timited-to-reasonable-expenses—incurred-in
connection-with-the-proceedings

Sec. 18. Section 501.413, Code 2003, is amended to read as
follows:

501.413 MANDATORY INDEMNIFICATION.

Uniess-1limited-by-its-artictes-of-asseociationy;-a A
cooperative shall indemnify a director who was wholly
successful, on the merits or otherwise, in the defense of any
proceeding to which the director was a party because the
director is or was a director of the cooperative againse
reasonabie-expenses-incurred-by-the-director-in-connection
with-the-proceeding.

Sec. 19. Section 501.414, Code 2003, is amended to read as
follows:

501.414 ADVANCE FOR EXPENSES. _

1. A cooperative may, before final disposition of a

proceeding, advance funds to pay for or reimburse the

reasonable expenses incurred by a director who is a party to a
proceeding in-advance-of-finai-disposition-of-the-proceeding

because the person is a director if any-ef the person delivers

all of the following appiies to the cooperative:

a. Fhe-director-furnishes-the-cooperative-a A written

-12-
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affirmation of the director's good faith belief that either
the director has met the relevant standard of conduct
described in section 501.412 or that the proceeding involves

conduct for which liability has been eliminated under a

provision of the articles of organization as authorized by

section 501.407, subsection 1.

b. The director-furnishes-the-cooperative-a director's
written undertakingy-exeeuted-persenatity-or-on-the-director'is
behatf; to repay the-advance-i+£ any funds advanced if the

director is not entitled to mandatory indemnification under
section 501.413 and it is ultimately determined that the
director did-not-meet-the has not met the relevant standard of

conduct described in section 501.412.

es——-A-determination-is-made-pursuant-to-section-561-416
that-the-facts-then-known-to-those-making-the-determination
woutd-not-preciude-indemnification-under-this-parts

2. The undertaking required by subsection 1, paragraph
"b", must be an unlimited general obligation of the director
but need not be secured and may be accepted without reference
to the financial ability of the director to make repayment.

3. DBeterminations-and-authorizations-of-payments
Authorizations under this section shall be made in-the-manner

specified-in-section-501-416<+ according to either of the

following:
a. By the board of directors, according to one of the

following:
(1) If there are two or more disinterested directors, by a

majority vote of all the disinterested directors, a majority

of whom shall for such purpose constitute a quorum, or by a

majority of the members of a committee of two or more

disinterested directors appointed by such a vote.

(2) If there are fewer than two disinterested directors,

if a quorum is present when the vote is taken, by the

affirmative vote of a majority of the directors present,

unless the articles or bylaws require the vote of a greater

_13_
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number of directors, in which authorization directors who do
not qualify as disinterested directors may participate.

b. By the members; but voting interests owned by or voted
under the control of a director who at the time does not
qualify as a disinterested director shall not be voted on the
authorization.

Sec. 20. Section 501.415, Code 2003, is amended to read as
follows:

501.415 COURT-ORDERED INDEMNIFICATION.

l. Uniess-a-cooperativels-artictes-of-association-provide
otherwise;—a A director of-the-cooperative who is a party to a
proceeding because the person is a director may apply fer

indemnification to the court conducting the proceeding or to

another court of competent jurisdiction for indemnification or

an advance for expenses. ©6n After receipt of an application,

the-eourt and after giving any notice the court considers
necessary may-order, the court shall proceed according to the

following:

a. Order indemnification if %¢& the court determines either
of-the-fottewing+ that the

¥+--Phe director is entitled to mandatory indemnification
under section 501.4137-in-which-case-the-court-shatt-aise
order-the-cooperative-to-pay-the-directoris-reasonabte
expenses—-incurred-to-obtain-court-ordered-indemnification.

2v--Fhe-director-is-fairty-and-reasenabiy-enticied-to
indemnification-in-view-of-ati-the-retevant-ecireumstancesy;
whether-or-not-the-director-met-the-standard-of-conduct-set
forth-in-section-5601-412-or-was-adijudged-tiabie-as-described
in-section-561-412;-subsection-4;-but-i+f-the-director-was
adjudged-so-tiabte-the-directoris-indemnification-+s-timited
to-reasonable-expenses-incurreds

b. Order indemnification or advance for expenses if the

court determines that the director is entitled to

indemnification or advance for expenses pursuant to a

provision authorized by section 501.419, subsection 1.
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c. Order indemnification or advance for expenses if the

court determines, in view of all the relevant circumstances,

that it is fair and reasonable to do one of the following:

(1) To indemnify the director.

(2) To advance expenses to the director, even if the

director has not met the relevant standard of conduct set

forth in section 501.412, subsection 1, failed to comply with

section 501.414, or was adjudged liable in a proceeding

referred to in subsection 501.412, subsection 4, paragraph "a"

or "b", but if the director was adjudged so liable the

director's indemnification shall be limited to reasonable

expenses incurred in connection with the proceeding.

2. If the court determines that the director is entitled

to indemnification under subsection 1, paragraph "a", or to

indemnification or advance for expenses under subsection 1,

paragraph "b", the court shall also order the cooperative to

pay the director's reasonable expenses incurred in connection

with obtaining court-ordered indemnification or advance for

expenses. If the court determines that the director is

entitled to indemnification or advance for expenses under

subsection 1, paragraph "¢", the court may also order the

cooperative to pay the director's reasonable expenses to

obtain court-ordered indemnification or advance for expenses.

Sec. 21. Section 501.416, Code 2003, is amended to read as
follows:

501.416 DETERMINATION AND AUTHORIZATION OF
INDEMNIFICATION.

1. A cooperative shall not indemnify a director under

section 501.412 unless authorized in-the for a specific case
proceeding after a determination has been made that

indemnification of the director is permissible in-the
eireumstances because the director has met the relevant
standard of conduct set forth in section 501.412.

2. The determination shall be made by any one of the
following:

_l 5_
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a. By-the-board-of-directors-by-majority-vote-of-a-quorum
consisting-of-directors-not-at-the-time-parties—to-the

proceeding If there are two or more disinterested directors,

by the board of directors by a majority vote of all the

disinterested directors, a majority of whom shall for such

purpose constitute a quorum, or by a majority of the members

of a committee of two or more disinterested directors

appointed by such a vote.

br-~If-a-quorum-cannot-be-obtained-under-paragraph-“al;-by
majortty-vote-of-a-committee-duiy-designated-by-the-board-of
directors;-in-which-designation-directors-who-are-parties-may
participate;-consisting-sotety-of-two-or-more-directors—not-at
the-time-parties—-teo-the-proceeding~

e+ b. By special legal counsel.

(1) The special legal counsel shall be selected by-the
board-of-directors-or-its-committee in the manner preseribed
described in paragraph "a" er-ib4,

(2) If a-quorum-of-the-board-eof there are fewer than two

disinterested directors ecanneot-be-obtained-under-paragraph-ial

end-a-committee—cannot-be-designated-under-paragraph-ibi;-the
special legal counsel shall be selected by majority-vete-of
the £ui} board of directors, in which selection directors who
are-parties do not qualify as disinterested directors may

participate.
d+ c. By the members, but voting interests owned by or
voted under the control of direecteors a director who are at the

time parties-to-the-proceeding does not qualify as a

disinterested director shall not be voted on the

determination.

3. Authorization of indemnification and-evaiuatieon-as-to
reasonabieness-of-expenses shall be made in the same manner as
the determination that indemnification is permissible, except

that if there are fewer than two disinterested directors or if

the determination is made by special legal counsel,
authorization of indemnification and-evaiunatien-as—te
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reasonabieness-of-expenses shall be made by those entitled
under subsection 2, paragraph “e% "b", to select special legal

counsel,

Sec. 22, Section 501.417, Code 2003, is amended to read as
follows:

501.417 INDEMNIFICATION OF OFFICERS7-EMPHO¥EES;-AND
AGENTS.

Uniess-a-cooperativels-artictes-of-assoctation-provide
otherwise;-ati-of-the-£foltowing-appiy+

i---An-officer-of-the-cooperative-who-is-not-a-director-is
entitied-to-mandatory-indemnification-under-section-561-43135
and-is-entitied-to-appiy-for-court-ordered-indemnification
under-sectiton-5601+4155;-tn-each-case-to-the-same-extent-as-a
director~

2+ 1. %he A cooperative may indemnify and advance expenses
under this part to an officery-emptoyeey;-or-agent of the

cooperative who is net-a-directer~te a party to the proceeding

because the person is an officer, according to both of the

following:
a. To the same extent as to a director.

37 b. A-cooperative-may-aiso-indemnify-and-advance
expenses—-to-an-officer;-empltoyee;-or-agent-who-is—not-a
director—-to-the-extent-consistent-with-taw-that If the person

is an officer but not a director, to such further extent as

may be provided by +ts the articles of association, the
bylaws, general-or-speecifie-aection a resolution of its the

board of directors, or contract, except for either of the

following:
(1) Liability in connection with a proceeding by or in the

right of the cooperative other than for reasonable expenses

incurred in connection with the proceeding.

(2) Liability arising out of conduct that constitutes any

of the following:
(a) Receipt by the officer of a financial benefit to which ‘
the officer is not entitled.

_17_
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(b) An intentional infliction of harm on the cooperative

or the interest holders.

(c) An intentional violation of criminal law.

2. The provisions of subsection 1, paragraph "b", shall

apply to an officer who is also a director if the basis on

which the officer is made a party to a proceeding is an act or

omission solely as an officer.

3. An officer of a cooperative who is not a director is

entitled to mandatory indemnification under section 501,413,

and may apply to a court under section 501.415 for

indemnification or an advance for expenses, in each case to

the same extent to which a director may be entitled to

indemnification or an advance for expenses under those

provisions.
Sec. 23. Section 501.418, Code 2003, is amended to read as

follows:

501.418 INSURANCE.

A cooperative may purchase and maintain insurance on behalf
of an individual who is er-was a directory or officersy
employee;-or—-agent of the cooperative, or who, while a
directory or officer;-emptoyee;-or-agent of the cooperativesr
is-or-was-serving serves at the request-of-the-cooperative
cooperative's request as a director, officer, partner,

trustee, employee, or agent of another fereign-or domestic or
foreign cooperative, corporation, partnership, joint venture,
trust, employee benefit plan, or other enterprise entity,
against liability asserted against or incurred by that
individual in that capacity or arising from the individual's
status as a directory or officer, emptoyeey-or-agenty whether
or not the cooperative would have power to indemnify or
advance expenses to that individual against the same liability

under section-581-412-0r-561-413 this part.

Sec. 24. Section 501.419, Code 2003, is amended to read as
follows:

501.419 VARIATION BY CORPORATE ACTION -- APPLICATION OF

-18-
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THIS PART.

Except-as-timited-in-section-561-412;-subsection-47
paragraph-tal;-and-subsection-5-with-respect-to-proceedings—by
or—-in-the-right-of-the-cooperative;-the-indemnification-and
advancement-of-expenses-provided-by;-or-granted-pursuant-to;
sections-561-411-through-561-418-are-not-exctusive-of-any
other-rights-to-which-persons-seeking-indemnification-or
advancement-of-expenses-are-entitied-under-a-provision-in-the
artictes-of-assoctation-or-byltaws;-agreements;-vote-of-the
members-or-disinterested-directors;-or-othervwise;-both-as-te
action-in-a-persontis-offictat-capacity-and-as-to-action-in
another-capacity-white-holding-the-office---However;-suech
provisionsy-agreementsy-votes;-or-other-actions-shaii-net
provide-indemnification-for-a-breach-of-a-directorts-duty-of
toyatty-to-the-cooperative-or-its-interest-hotders;-for-acts
or-omissions-not-in-good-faith-or-which-inveive-intentienat
misconduct-or-knewing-viotation-of-the-taw;-or-for-a
transaction-from-which-the-person-seeking-indemnification
derives-an—-improper-personai-benefits

1. A cooperative may, by a provision in its articles of

organization or bylaws or in a resolution adopted or a

contract approved by its board of directors or members,

obligate itself in advance of the act or omission giving rise

to a proceeding to provide indemnification in accordance with

section 501.412 or advance funds to pay for or reimburse

expenses in accordance with section 501.414. Any such

obligatory provision shall be deemed to satisfy the

requirements for authorization referred to in section 501.414,

subsection 3, and in section 501.416, subsection 3. Any such

provision that obligates the cooperative to provide

indemnification to the fullest extent permitted by law shall

be deemed to obligate the cooperative to advance funds to pay

for or reimburse expenses in accordance with section 501.414

to the fullest extent permitted by law, unless the provision

specifically provides otherwise.
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2. Any provision pursuant to subsection 1 shall not

obligate the cooperative to indemnify or advance expenses to a

director of a predecessor of the cooperative, pertaining to

conduct with respect to the predecessor, unless otherwise

specifically provided. Any provision for indemnification or

advance for expenses in the articles of organization, bylaws,

or a resolution of the board of directors or members of a

predecessor of the cooperative in a merger or in a contract to

which the predecessor is a party, existing at the time the

merger takes effect, shall be governed by section 501.618,

subsection 3.

3. A cooperative may, by a provision in its articles of

organization, limit any of the rights to indemnification or

advance for expenses created by or pursuant to this part.

4. This part does not limit a cooperative's power to pay

or reimburse expenses incurred by a director or an officer in

connection with the director's or officer's appearance as a

witness in a proceeding at a time when the director or officer

is not a party.

5. This part does not limit a cooperative's power to

indemnify, advance expenses to, or provide or maintain

insurance on behalf of an employee or agent.
Sec. 25. NEW SECTION. 501.420 EXCLUSIVITY.

A cooperative may provide indemnification or advance

expenses to a director or an officer only as permitted by this
chapter.
EXPLANATION

This bill applies changes made during the 2002 Legislative
Session to provisions regarding director and officer duties,
liability, and indemnification in Code chapter 490 to similar
provisions in Code chapter 491, which is the older corporation
law in Iowa under which Iowa mutual insurance companies and
mutual insurance holding companies are organized; Code chapter
490A, regarding limited liability companies; Code chapter
496C, regarding professional corporations; Code chapters 497,
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498, 499, and 501, regarding various types of cooperative
associations. The bill also makes related additional changes
to Code chapter 490, as well as amending the savings provision
in Code section 490.1703 with regard to the passage of the
2002 amendments to the Iowa business corporation Act.

LSB 1407SV 80
-21- jj/sh/8
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Section 1. Section 490.1701, Code 2003, is amended by
adding the following new unnumbered paragraph:

NEW UNNUMBERED PARAGRAPH. A corporation organized under
chapter 496C may voluntarily elect to adopt the provisions of
this chapter by complying with the provisions prescribed by
subsection 3.

Sec. 2. Section 490.1701, subsection 3, paragraph b, Code
2003, is amended to read as follows:

b. The instrument shall be delivered to the secretary of
state for filing and recording in the secretary of state's
office7—-and. If the corporation was organized under .chapter
176, 524, or 533, the instrument shall also be filed and

recorded in the office of the county recorder. The
corporation shall at the time it files the instrument with the
secretary of state deliver also to the secretary of state for
filing in the secretary of state's office any biennial report
which is then due.

If the county of the initial registered office as stated in
the instrument for a corporation organized under chapter 176,
524, or 533 is one which is other than the county where the

principal place of business of the corporation, as designated
in its articles of incorporation, was located, the corporation
shall forward to the county recorder of the county in which
the principal place of business of the corporation was located
a copy of the instrument and the corporation shall forward to
the recorder of the county in which the initial registered
office of the corporation is located, in addition to a copy of
the original instrument, a copy of the articles of
incorporation of the corporation together with all amendments
to them as then on file in the secretary of state's office.
The corporation shall, through an officer or director, certify
to the secretary of state that a copy has been sent to each
applicable county recorder, including the date each copy was
sent.

Sec. 3. Section 490.1703, subsection 1, Code 2003, is

-1-
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amended to read as follows:
1. Except as provided in subsection 2, the repeal of a
statute by 1989 Iowa Acts, chapter 288, and the amendment or

repeal of a statute by 2002 Iowa Acts, chapter 1154, does not
affect:
a. The operation of the statute or any action taken under

it before its amendment or repeal.

b. Any ratification, right, remedy, privilege, obligation,
or liability acquired, accrued, or incurred under the statute
before its amendment or repeal.

c. Any violation of the statute, or any penalty,
forfeiture, or punishment incurred because of the violation,
before its amendment or repeal.

d. Any proceeding, reorganization, or dissolution
commenced under the statute before its amendment or repeal,

and the proceeding, reorganization, or dissolution may be
completed in accordance with the statute as if it had not been

amended or repealed.

Sec. 4. Section 491.5, subsection 8, Code 2003, is amended
by striking the subsection and inserting in lieu thereof the

following:
8. Any provision eliminating or limiting the personal
liability of a director to the corporation or its shareholders

or members for money damages as provided in section 490.202,
subsection 2, paragraph "d", except that section 490.202,
subsection 2, paragraph "d", subparagraph (3), shall have no
application.

Sec. 5. Section 491.5, Code 2003, is amended by adding the
following new subsection:

NEW SUBSECTION. 9. Any provision permitting or making
obligatory indemnification of a director as provided in
section 490.202, subsection 2, paragraph "e", except that

section 490.202, subsection 2, paragraph "e", subparagraph
(3), shall have no application.
Sec. 6. NEW SECTION. 491.16A DIRECTORS AND OFFICERS -—-

-2
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DUTIES AND LIABILITIES.

Sections 490.830 through 490.842 apply to corporations
organized under or subject to this chapter.

Sec. 7. Section 496C.14, unnumbered paragraph 7, Code
2003, is amended to read as follows:

Notwithstanding the foregoing provisions of this section,
purchase by the corporation is not required upon the
occurrence of any event other than death of a shareholder if
the corporation is dissolved or voluntarily elects to adopt

the provisions of the Iowa business corporation Act, as

provided in section 490.1701, subsection 2, within sixty days

after the occurrence of the event. The articles of
incorporation or bylaws may provide that purchase is not
required upon the death of a shareholder if the corporation is
dissolved within sixty days after the death. Notwithstanding
the foregoing provisions of this section, purchase by the

corporation is not required upon the death of a shareholder,

if the corporation voluntarily elects to adopt the provisions

of the Iowa business corporation Act, as provided in section
490.1701, subsection 2, within sixty days after death.

Sec. 8. Section 496C.16, Code 2003, is amended to read as
follows:

496C.16 MANAGEMENT.
All directors of a professional corporation and all

officers of a professional corporation except assistant
officers, shall at all times be individuals who are licensed
to practice in this state a profession which the corporation
is authorized to practice. No-perseon-who-is-not-iicensed
shati-have-any-authority-or-duties—-in-the-management-or
controt-of-the-corporationr--if-any-director-or-any-officer
ceases—-to-have-this-qualtificationy-the-director-or-officer
shaii-immediatety-and-auntomaticatiy-cease-to-hotd-the
directorship-or-offices However, upon the occurrence of any

event that requires the corporation either to be dissolved or

to elect to adopt the provisions of the Iowa business
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corporation Act, as provided in section 496C.19, provided the

corporation ceases to practice the profession that the

corporation is authorized to practice, as provided in section

496C.19, then individuals who are not licensed to practice in

this state a profession that the corporation is authorized to

practice may be appointed as officers and directors for the

sole purpose of carrying out the dissolution of the

corporation or, if applicable, the voluntary election of the

corporation to adopt the provisions of the Iowa business

corporation Act, as provided in section 496C.19.

Sec. 9. Section 496C.19, Code 2003, is amended to read as
follows:

496C.19 DISSOLUTION OR LIQUIDATION.

Violation of any provision of this chapter by a

professional corporation or any of its shareholders,
directors, or officers shall be cause for its involuntary
dissolution, or liquidation of its assets and business by the
district court, as provided in the Iowa business corporation
Act, chapter 490. Upon the death of the last remaining
shareholder of a professional corporation, or whenever the
last remaining shareholder is not licensed or ceases to be
licensed to practice in this state a profession which the
corporation is authorized to practice, or whenever any person
other than the shareholder of record becomes entitled to have
all shares of the last remaining shareholder of the
corporation transferred into that person's name or to exercise
voting rights, except as a proxy, with respect to such shares,
the corporation shall not practice any profession and it shall
either be promptly dissolved or shall promptly elect to adopt
the provisions of the Iowa business corporation Act, as
provided in section 490.1701, subsection 2. However, if prior
to such dissolution all outstanding shares of the corporation

are acquired by one or more persons licensed to practice in
this state a profession which the corporation is authorized to
practice, the corporation need not be dissolved and may

-4~
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practice the profession as provided in this chapter.

Sec. 10. Section 497.33, Code 2003, is amended to read as
follows:

497.33 PERSONAL LIABILITY.

Except as otherwise provided in this chapter, a director,
officer, employee, or member of the corporation is not 1liable
on the corporation's debts or obligations and a director,
officer, member, or other volunteer is not personally liable
in that capacity, for a claim based upon an-act-or-omission-of
the-person-performed any action taken, or any failure to take

action in the discharge of the person's duties, except for a
breach~of-the-duty-of-teyatty-to-the-corporation;—£for-acts-or
emissions-not-in-good-£faith-or-which-invetve the amount of a

financial benefit received by the person to which the person

is not entitled, an intentional infliction of harm on the

association or its members, or an intentional mitseconduct-or

knowing violation of the criminal laws-or-feor-a—-transaction
from-which-the-person-derives-an-improper-personat-benefit,

Sec. 11. Section 498.35, Code 2003, is amended to read as
follows:

498.35 PERSONAL LIABILITY.

Except as otherwise provided in this chapter, a director,
officer, employee, or member of the association is not liable
on the association's debts or obligations and a director,
officer, member, or other volunteer is not personally liable
in that capacity, for a claim based upon an-act-or-omission-of
the-person-performed any action taken, or any failure to take

action in the discharge of the person's duties, except for a
breach-of-the-duty-of-1oyatty-to-the-associationy-for-acts-or
omissions-not-in-good-£faith-or-which-invetve the amount of a

financial benefit received by the person to which the person

is not entitled, an intentional infliction of harm on the

association or its members, or an intentional miseconduect-or

knewing violation of the criminal lawj-or-fer—-a-transaction
frem-which-the-person-derives—-an-improper-personat-benefit,
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Sec. 12. Section 499.59, Code 2003, is amended to read as
follows:

499.59 PERSONAL LIABILITY.

Except as otherwise provided in this chapter, a director,
officer, employee, or member of the association is not liable
on the association's debts or obligations, and a director,
officer, member, or other volunteer is not personally liable
in that capacity, for a claim based upon an-act-or-omission-of
the-person-performed any action taken, or any failure to take

action in the discharge of the person's duties, except for a

breach-of-the-duty-of-toyatty-to-the-associationy-for-acts-or
omissions-not-in-good-£faith-or-whiech-invotve the amount of a

financial benefit received by the person to which the person

is not entitled, an intentional infliction of harm on the

association or its members, or an intentional miseonduct-or

knewing violation of the criminal laws-or-fer-a-transaction
frem-which-the-person-derives—an-improper-personat-benefit.

Sec. 13. Section 501.407, Code 2003, is amended to read as
follows:

501.407 PERSONAL LIABILITY -- INDEMNIFICATION.

l. The articles may contain a provision eliminating or

limiting the personal liability of a director, officer, or
interest holder of the cooperative for menetary money damages
for breach-of-a-£iducitary-duty any action taken, or any

failure to take action as a director, officer, or interest

holder, provided-that-the-provision—-does-not-eiiminate-or
timit except liability for any of the following:

s a. A-breach-of-the-duty-of-toyatty-to-the-cooperative
or-its-interest-hotders An intentional infliction of harm on
the cooperative or its members.

2+ b. An-act-or-omission-not-in-good-faith-or-whieh
taveives-intentionat-misconduet-or-a-knowing A violation of

criminal law.

3v c. A-transaction-from-which-the-director;-officer;-or
tnterest-hoider-derives-an-improper—-personai-benefit The
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amount of a financial benefit received by the person to which
the person is not entitled.

47 d. An act or omission occurring prior to the date when
the provision in the articles becomes effective.
2. The articles may contain a provision permitting or

making obligatory indemnification of a director for liability,

as defined in section 501.411, to any person for any action

taken, or any failure to take any action, as a director,

except liability for any of the following:

a. Receipt of a financial benefit to which the person is
not entitled.

b. An intentional infliction of harm on the corporation or

its shareholders.

c. An intentional violation of criminal law.

Sec. 14. Section 501.411, Code 2003, is amended to read as
follows:

501.411 DEFINITIONS.

As used in this part, unless the context otherwise

requires:

1. "Cooperative" includes any domestic or foreign
predecessor entity of a cooperative in-a-merger-or-other
transaction-in-which-the-predecessoris-existence-ceased-upon
econsummation-of-the-transaction.

2. "Director" or "officer" means an individual who is or

was a director or officer, respectively, of a cooperative er

an-individual who) while a director or officer of a the

cooperative, is or was serving at the cooperative's request as
a director, officer, partner, trustee, employee, or agent of
another feoreign-eor domestic or foreign cooperative,

corporation, partnership, joint venture, trust, employee
benefit plan, or other enterprise entity. A director or
officer is considered to be serving an employee benefit plan
at the cooperative's request if the director's or officer's

duties to the cooperative also impose duties on, or otherwise
involve services by, that director or officer to the plan or

-7-
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to participants in or beneficiaries of the plan., "Director"
or "officer" includes, unless the context requires otherwise,

the estate or personal representative of a director or
officer.
3. "Disinterested director" means a director who at the

time of a vote referred to in section 501.414, subsection 3,

or a vote or selection referred to in section 501.416,

subsection 2 or 3, is not either of the following:

a. A party to the proceeding.

b. An individual having a familial, financial,

professional, or employment relationship with the director

whose indemnification or advance for expenses is the subject

of the decision being made, which relationship would in the

circumstances, reasonably be expected to exert an influence on

the director's judgment when voting on the decision being

made.

3+ 4. "Expenses" includes counsel fees.

4+ 5. "Liability" means the obligation to pay a judgment,
settlement, penalty, fine, including an excise tax assessed
with respect to an employee benefit plan, or reasonable
expenses incurred with respect to a proceeding.

5+ 6. "“Official capacity" means:

a. When used with respect to a director, the office of
director in a cooperative.

b. When used with respect to an individuai-ether-than-a
director officer, as contemplated in section 501.417, the
office in a cooperative held by the officer er-the-empioyment
or-agency-retationship-undertaken-by-the-empioyee-or-agent-on
behatf-of-the-cooperative.

"Official capacity" does not include service for any other
foreign-or domestic or foreign cooperative or any corporation,

partnership, joint venture, trust, employee benefit plan, or
other enterprise entity.

6+ 7. "Party" ineitudes means an individual who was, is, or
is threatened to be made a named defendant or respondent in a
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proceeding.

7+ 8. "Proceeding" means any threatened, pending, or
completed action, suit, or proceeding, whether civil,
criminal, administrative, or investigative and whether formal
or informal.

Sec. 15. Section 501.412, Code 2003, is amended to read as
follows:

501.412 AUBPYHORITY¥-TO-INDEMNIP¥ PERMISSIBLE
INDEMNIFICATION.

1. a. Except as otherwise provided in subseetion~4 this

section, a cooperative may indemnify an individual made who is

a party to a proceeding because the individual is or-was a
director against liability incurred in the proceeding if ai%

either of the following appty applies in full:

av (1) The individual acted in good faith.

bs (2) The individual reasonably believed either all of
the following:

£y (@) In the case of conduct in the individual's
official capacity with-the-cooperative, that the individual's
conduct was in the ecooperativels best interests of the

cooperative.
t2y (b) 1In all other cases, that the individual's conduct
was at least not opposed to the ecooperativels best interests

of the cooperative.

e+ (c) 1In the case of any criminal proceeding, the
individual had no reasonable cause to believe the individual's
conduct was unlawful.

b. The individual engaged in conduct for which broader

indemnification has been made permissible or obligatory under

a provision of the articles of organization as authorized by
section 501.407, subsection 2.

2. A director's conduct with respect to an employee
benefit plan for a purpose the director reasonably believed to
be in the interests of the participants in and beneficiaries
of the plan is conduct that satisfies the requirement of
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subsection 1, paragraph #b% "a", subparagraph (2),
subparagraph subdivision (b).

3. The termination of a proceeding by judgment, order,
settlement, conviction, or upon a plea of nolo contendere or
its equivalent is not, of itself, determinative that the
director did not meet the relevant standard of conduct
described in this section.

4. A Unless ordered by a court pursuant to section

501.415, subsection 1, paragraph "c", a cooperative shall not

indemnify a director under-this-section in either of the
following circumstances:

a. In connection with a proceeding by or in the right of
the cooperative, in-which-the-director-was-adjudged-tiabie-to
the-cooperative except for reasonable expenses incurred in

connection with the proceeding if it is determined that the

director has met the relevant standard of conduct under

subsection 1, paragraph "a".

b. In connection with any ether proceeding charging
improper-personat-benefit-to-the-director;-whether-or-net
tnveiving-action-in-the-directoris-officiat-capacity;-in with
respect to conduct for which the director was adjudged liable

on the basis that persenat the director received a financial

benefit was-improperiy-received-by-the-director to which the

director was not entitled, whether or not involving action in

the director's official capacity.

S5s~-Indemnification-permitted-under-this—-section-in
connection-with-a-proceeding-by-or-in-the-right-of-the
cooperative—is-timited-to-reasonabie-expenses-incurred-in
connection-with-the-proceeding-

Sec. 16. Section 501.413, Code 2003, is amended to read as
follows:

501.413 MANDATORY INDEMNIFICATION.

Bniess-timited-by-its-articies-of-asseociation;-a A
cooperative shall indemnify a director whe against reasonable

expenses incurred by the director in connection with the
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proceeding in which the director was wholly successful, on the

merits or otherwise, in the defense of any proceeding to which
the director was a party because the director is or was a
director of the cooperative against-reasonabie-expenses
incurred-by-the-director-in-connection-with-the-proceeding.

Sec. 17. Section 501.414, Code 2003, is amended to read as
follows:

501.414 ADVANCE FOR EXPENSES.

1. A cooperative may, before final disposition of a

proceeding, advance funds to pay for or reimburse the

reasonable expenses incurred by a director who is a party to a
proceeding in-advanece-of-finat-disposition-of-the-proceeding
because the person is a director if any-ef the person delivers
all of the following appiies to the cooperative:

a. Fhe-director-furnishes-the-cooperative-a A written
affirmation of the director's good faith belief that either
the director has met the relevant standard of conduct
described in section 501.412 or that the proceeding involves

conduct for which liability has been eliminated under a

provision of the articles of organization as authorized by

section 501.407, subsection 1.

b. The director-furnishes-the-cooperative-a director's
written undertakingy-executed-personatiy-or-on-the-director's
behalf; to repay the-advanece-i+£ any funds advanced if the
director is not entitled to mandatory indemnification under
section 501.413 and it is ultimately determined that the
director did-net-meet-the has not met the relevant standard of
conduct described in section 501.412.

e---A-determination-is-made-pursuant—to-seection-561<416
that-the-facts-then-known-to-those-making-the-determination
would-not-preciunde-indemnification-under—this-pares

2. The undertaking required by subsection 1, paragraph
"b", must be an unlimited general obligation of the director
but need not be secured and may be accepted without reference
to the financial ability of the director to make repayment.
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3. DBeterminations-and-anthorizations—-of-payments
Authorizations under this section shall be made in-the—-manner

specified-in-section-5601-426<+ according to either of the

following:

a. By the board of directors, according to one of the

following:
(1) TWO OR MORE DISINTERESTED DIRECTORS. By a majority
vote of all the disinterested directors, a majority of whom

shall for such purpose constitute a quorum, or by a majority

of the members of a committee of two or more disinterested

directors appointed by such a vote.
(2) FEWER THAN TWO DISINTERESTED DIRECTORS. If a quorum
is present when the vote is taken, by the affirmative vote of

a majority of the directors present, unless the articles or

bylaws require the vote of a greater number of directors, in

which authorization directors who do not qualify as

disinterested directors may participate.

b. By the members, but voting interests owned by or voted

under the control of a director who at the time does not

gualify as a disinterested director shall not be voted on the

authorization.

Sec. 18. Section 501.415, Code 2003, is amended to read as
follows:

501.415 COURT-ORDERED INDEMNIFICATION,

l. UYniess-a-cooperativels-articies-of-asseciation-provide

otherwise;-a2 A director of-the-cooperative who is a party to a
proceeding because the person is a director may apply €feor

+ndemnifiecation to the court conducting the proceeding or to
another court of competent jurisdiction for indemnification or

an advance for expenses. ©6n After receipt of an application,

the-ecourt and after giving any notice the court considers
necessary may-order, the court shall proceed according to the

following:

a. Order indemnification if +¢ the court determines etther
of-the-fottewing+s that the
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}---Phe director is entitled to mandatory indemnification
under section 501.4137-in-which-case-the-court—shaii-aise
erder-the-cooperative-to-pay-the-directoris-reasonabie
expenses—incurred-to-obtain-court-ordered-indemnification.

2--—-Phe-director-is-fairty-and-reasonabiy-entitied-to
indemnification-in-view—of-aii-the-retevant-circumstancess
whether-or-not-the-director-met-the-standard-of-conduct—set
forth-in-section-50i-412-or-was-adjudged-1iabie-as-described
in-seectiton-50i-4327-subsection-4;-but-if-the-director-was
adjudged-so-tiabie-the-directoris-indemnification-is-Iimited
to-reasonable-expenses-incurreds

b. Order indemnification or advance for expenses if the

court determines that the director is entitled to

indemnification or advance for expenses pursuant to a

provision authorized by section 501.419, subsection 1.

c. Order indemnification or advance for expenses if the

court determines, in view of all the relevant circumstances,

that it is fair and reasonable to do one of the following:
(1) To indemnify the director.

(2) To advance expenses to the director, even if the
director has not met the relevant standard of conduct set

forth in section 501.412, subsection 1, failed to comply with

section 501.414, or was adjudged liable in a proceeding

referred to in subsection 501.412, subsection 4, paragraph "a"
or "b", but if the director was adjudged so liable the
director's indemnification shall be limited to reasonable

expenses incurred in connection with the proceeding.

2. If the court determines that the director is entitled

to indemnification under subsection 1, paragraph "a", or to

indemnification or advance for expenses under subsection 1,

paragraph "b", the court shall also order the cooperative to

pay the director's reasonable expenses incurred in connection

with obtaining court-ordered indemnification or advance for

expenses. If the court determines that the director is

entitled to indemnification or advance for expenses under
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subsection 1, paragraph "c", the court may also order the

cooperative to pay the director's reasonable expenses to

obtain court-ordered indemnification or advance for expenses.

Sec. 19. Section 501.416, Code 2003, is amended to read as
follows:

501.416 DETERMINATION AND AUTHORIZATION OF
INDEMNIFICATION.

1. A cooperative shall not indemnify a director under

section 501.412 unless authorized 4m-the for a specific case
proceeding after a determination has been made that
indemnification of the director is permissible in-the
circumstances because the director has met the relevant
standard of conduct set forth in section 501.412,

2. The determination shall be made by any one of the
following:

a. By-the-board-of-directors-by-majority-vote-of-a-quorum
consisting-of-directors—not-at-the-time-parties-to-the
proceeding If there are two or more disinterested directors,

by the board of directors by a majority vote of all the

disinterested directors, a majority of whom shall for such

purpose constitute a quorum, or by a majority of the members

of a committee of two or more disinterested directors

appointed by such a vote.

bs--ff-a-quorum-cannot-be-obtained-under-paragraph-Lal;-by
majority-vote-of-a-committee-duiy-designated-by-the-board-of
directorsy—in-which-designation-directors-who—-are-parties-may
participate;-consisting-sotety-of-two-or-more-directors-not-at
the-time-parties-to-the-proceedings

es b. By special legal counsel.

(1) The special legal counsel shall be selected by-the
board-of-directors-or-its-committee in the manner preseribed
described in paragraph "a" er-ip¥,

(2) If e-quorum-of-the-board-of there are fewer than two

disinterested directors ecannot-be-obtained-under-paragraph-teal

and-a-committee—-cannot-be-designated-under-paragraph-ibli;-the
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special legal counsel shall be selected by majerity-vote-of
the £u*: board of directors, in which selection directors who
are-parties do not qualify as disinterested directors may

participate.
d+v ¢. By the members, but voting interests owned by or
voted under the control of direetors a director who are at the

time parties-to-the-preoceeding does not qualify as a

disinterested director shall not be voted on the

determination.

3. Authorization of indemnification and-evaiunatien-as-to
reasonabieness-of-expenses shall be made in the same manner as
the determination that indemnification is permissible, except
that if there are fewer than two disinterested directors or if

the determination is made by special legal counsel,
authorization of indemnification and-evaiuatien-as-to
reasonabieness—-of-expenses shall be made by those entitled
under subsection 2, paragraph te* "b", to select special legal
counsel.

Sec. 20, Section 501.417, Code 2003, is amended to read as
follows:

501.417 INDEMNIFICATION OF OFFICERS7-EMPRO¥EES;—-AND
AGENPS.

Bniess-a-cooperativels-articites-of-association-provide

otherwise;-ati-of-the-foiitowing-appiy+
tr-~--An-officer-of-the-cooperative-who-is—net-a-director-is
entitied-to-mandatory-indemnification-under—-section-561<4135
and-is-entitied-to-appty-for-court-ordered-indemnification
under-section-561-4157-in-each-case-to-the-same-extent-as-a

directors
27w 1. ®he A cooperative may indemnify and advance expenses
under this part to an officery-empitoyee;-eor—-agent of the

cooperative who is net-a-director-to a party to the proceeding
because the person is an officer, according to both of the

following:
a. To the same extent as to a director.
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3+ b. A-coeperative-may-aiso-indemnify-and-advance
expenses-to-an-officers-empioyee;-or-agent-who-is—not-a
director-to-the-extent-consistent-with-taw-that If the person

is an officer but not a director, to such further extent as

may be provided by its the articles of association, the
bylaws, generai-or-specific-action a resolution of its the

board of directors, or contract, except for either of the

following:
(1) Liability in connection with a proceeding by or in the

right of the cooperative other than for reasonable expenses

incurred in connection with the proceeding.

(2) Liability arising out of conduct that constitutes any

of the following:

(a) Receipt by the officer of a financial benefit to which

the officer is not entitled.

(b) An intentional infliction of harm on the cooperative

or the interest holders.

(c) An intentional violation of criminal law.

2. The provisions of subsection 1, paragraph "b", shall

apply to an officer who is also a director if the basis on

which the officer is made a party to a proceeding is an act or

omission solely as an officer.,

3. An officer of a cooperative who is not a director is

entitled to mandatory indemnification under section 501.413,

and may apply to a court under section 501.415 for

indemnification or an advance for expenses, in each case to

the same extent to which a director may be entitled to

indemnification or an advance for expenses under those

provisions.

Sec. 21, Section 501.418, Code 2003, is amended to read as
follows:

501.418 INSURANCE.

A cooperative may purchase and maintain insurance on behalf

of an individual who is er-was a directory or officery
empioyee;-or-agent of the cooperative, or who, while a
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directory or officery-empioyeers-or-agent of the cooperatives
is-or-was-serving serves at the request-of-the-ceoperative
cooperative's request as a director, officer, partner,

trustee, employee, or agent of another fereign-eor domestic or
foreign cooperative, corporation, partnership, joint venture,
trust, employee benefit plan, or other enterprise entity,
against liability asserted against or incurred by that
individual in that capacity or arising from the individual's
status as a director;7 or officer, emptoyee;-or-agent; whether
or not the cooperative would have power to indemnify or
advance expenses to that individual against the same liability

under section-581+412-or-561+413 this part.
Sec. 22. Section 501.419, Code 2003, is amended to read as
follows:
501.419 VARIATION BY CORPORATE ACTION -—- APPLICATION OF
THIS PART.
Except-as-timited-in-section-50-4327-subseetion-47;

paragraph-ial;-and-subsection-5-with-respect-to-proceedings-by
or—-in-the-right-of-the-cooperative;-the-indemnification-and
advancement-of-expenses-provided-by;-or-granted-pursuant-toy
sections-561s411-through-561-4i8-are—not-excitusive-of-any
other-rights-to-which-persons-seeking-indemnification-or
advancement-of-expenses-are-entitied-under-a-provision-in-the
artictes-of-association-or-bytaws;-agreements;-vote-of-the
members-or-disinterested-directors;-or-otherwvise;-both-as-to
action-in-a-personis-officiat-capacity-and-as-to-action-in
another-capacity-whilte-hotding-the-offices—-However;—-such
provisions;-agreements;-votes;-or-other-actions-shati-not
provide-indemnification-for-a-breach-of-a-directoris-duty-of
toyatty-to-the-cooperative-or-its—-interest-holders;-for-acts
or-omissions-not-in-good-fairth-or-which-invetve-intentionat
misconduct-or—-knowing-viotation-of-the-taw;-or-for-a
transaction-from-which-the-person-seeking-indemnification
derives-an~improper-personat-benefits

l. A cooperative may, by a provision in its articles of
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organization or bylaws or in a resolution adopted or a °

contract approved by its board of directors or members,

obligate itself in advance of the act or omission giving rise

to a proceeding to provide indemnification in accordance with

section 501.412 or advance funds to pay for or reimburse

expenses in accordance with section 501.414. Any such

obligatory provision shall be deemed to satisfy the

requirements for authorization referred to in section 501.414,

subsection 3, and in section 501.416, subsection 3. Any such

provision that obligates the cooperative to provide

indemnification to the fullest extent permitted by law shall

be deemed to obligate the cooperative to advance funds to pay

for or reimburse expenses in accordance with section 501.414

to the fullest extent permitted by law, unless the provision

specifically provides otherwise.

2. Any provision pursuant to subsection 1 shall not

obligate the cooperative to indemnify or advance expenses to a

director of a predecessor of the cooperative, pertaining to

conduct with respect to the predecessor, unless otherwise

specifically provided. Any provision for indemnification or

advance for expenses in the articles of organization, bylaws,

or a resolution of the board of directors or members of a

predecessor of the cooperative in a merger or in a contract to
which the predecessor is a party, existing at the time the
merger takes effect, shall be governed by section 501.618,
subsection 3.

3. A cooperative may, by a provision in its articles of
organization, limit any of the rights to indemnification or

advance for expenses created by or pursuant to this part.

4. This part does not limit a cooperative's power to pay

or reimburse expenses incurred by a director or an officer in

connection with the director's or officer's appearance as a

witness in a proceeding at a time when the director or officer
is not a party.

5. This part does not limit a cooperative's power to
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indemnify, advance expenses to, or provide or maintain

insurance on behalf of an employee or agent.
Sec. 23. NEW SECTION. 501.420 EXCLUSIVITY.
A cooperative may provide indemnification or advance

expenses to a director or an officer only as permitted by this
chapter.
EXPLANATION

This bill applies changes made during the 2002 Legislative
Session to provisions regarding director and officer duties,
liability, and indemnification in Code chapter 490 to similar
provisions in Code chapter 491, which is the older corporation
law in Iowa under which Iowa mutual insurance companies and
mutual insurance holding companies are organized; Code chapter
496C, regarding professional corporations; Code chapters 497,
498, 499, and 501, regarding various types of cooperative
associations. The bill also makes related additional changes
to Code chapter 490, as well as amending the savings provision
in Code section 490.1703 with regard to the passage of the
2002 amendments to the Iowa business corporation Act.

LSB 1407SC 80
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SENATE FILE 340

AN ACT
RELATING TO BUSINESS ENTITIES, BASED ON REVISIONS RELATED TO
THE IOWA BUSINESS CORPORATION ACT, INCLUDING ADDITION OF A
SAVINGS CLAUSE AND ADDITION OF PROVISIONS RELATED TO DIRECTOR
AND OFFICER LIABILITY, DUTY, AND INDEMNIFICATION FOR CERTAIN
INSURANCE COMPANIES AND INDEMNIFICATION FOR COOPERATIVE
ASSOCIATIONS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

Section 1. Section 490.1701, Code 2003, is amended by
adding the following new unnumbered paragraph:

NEW UNNUMBERED PARAGRAPH. A corporation organized under
chapter 496C may voluntarily elect to adopt the provisions of
this chapter by complying with the provisions prescribed by
subsection 3.

Sec. 2. Section 490.1701, subsection 3, paragraph b, Code
2003, is amended to read as follows:

b. The instrument shall be delivered to the secretary of

state for filing and recording in the secretary of state's
officer-and., If the corporation was organized under chapter
176, 524, or 533, the instrument shall also be filed and
recorded in the office of the county recorder. The
corporation shall at the time it files the instrument with the
secretary of state deliver also to the secretary of state for
filing in the secretary of state's office any biennial report
which is then due.

If the county of the initial registered office as stated in
the instrument for a corporation organized under chapter 176,
524, or 533 is one which is other than the county where the
principal place of business of the corporation, as designated

Senate File 340, p. 2

in its articles of incorporation, was located, the corporation
shall forward to the county recorder of the county in which
the principal place of business of the corporation was located
a copy of the instrument and the corporation shall forward to
the recorder of the county in which the initial registered
office of the corporation is located, in addition to a copy of
the original instrument, a copy of the articles of
incorporation of the corporation together with all amendments
to them as then on file in the secretary of state's office.
The corporation shall, through an officer or director, certify
to the secretary of state that a copy has been sent to each
applicable county recorder, including the date each copy was
sent. .

Sec. 3. Section 490.1703, subsection 1, Code 2003, is
amended to read as follows:

1. Except as provided in subsection 2, the repeal of a
statute by 1989 Iowa Acts, chapter 288, and the amendment or
repeal of a statute by 2002 Iowa Acts, chapter 1154, does not
affect:

a. The operation of the statute or any action taken under
it before its amendment or repeal.

b. Any ratification, right, remedy, privilege, obligation,
or liability acquired, accrued, or incurred under the statute

before its amendment or repeal.

c. Any violation of the statute, or any penalty,
forfeiture, or punishment incurred because of the violation,
before its amendment or repeal.

d. Any proceeding, reorganization, or dissolution
commenced under the statute before its amendment or repeal,
and the proceeding, reorganization, or dissolution may be
completed in accordance with the statute as if it had not been
amended or repealed.

Sec. 4. Section 490A.707, Code 2003, is amended to read as
follows:

490A,707 LIMITATION OF LIABILITY OF MANAGERS.

S.F. 340
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The articles of organization may contain a provision
eliminating or limiting the personal liability of a manager to
the limited liability company or to its members or of the
members with whom the management of the limited liability
company is vested pursuant to section 490A.702, to the limited
liability company or to its members for menetary money damages
for-breach-of-£iduetary-duty for any action taken, or any
failure to take action, as a manager or a member with whom
management of the limited liability company is vested, if-the
provision-does-not-etiminate-or-iimit-the-iiabitity-of-a
manager-or-a-member-with~-whem-management-of-the-iimited
1itabtiity-company-is-vested-for except for liability for any
of the following:

1. Breach-of-the-manageris-or-memberis-duty-of-oyaity-te
the-rimited-1iabitity-company-or-te-its-members The amount of
a financial benefit received by a manager or member to which
the manager or member is not entitled.

2. Acts-or-omissions-not-in-good-faith-or-which-inveive
intentionai-misconduct-or-a-knowing-viotation-of-taw An
intentional infliction of harm on the limited liability
company or its members.

3. 9ransaction-from-which-the-manager-or-member-derives-an

improper-personai-benefit-or-a-wrongfut-distribution-in
viotation-of-section A violation of section 490A.807.

4. An intentional violation of criminal law.

A provision shall not eliminate or limit the liability of a
manager or member with whom management of the limited
liability company is vested for an act or omission occurring
prior to the date when the provision in the articles of

organization becomes effective.
sec. 5. Section 491.5, subsection 8, Code 2003, is amended
by striking the subsection and inserting in lieu thereof the

following:
8. Any provision eliminating or limiting the personal
liability of a director to the corporation or 1its shareholders

Senate File 340, p. 4

or members for money damages as provided in section 490.202,
subsection 2, paragraph "d", except that section 490.202,
subsection 2, paragraph "d", subparagraph (3), shall have no
application.

Sec. 6. Section 491.5, Code 2003, is amended by adding the
following new subsection:

NEW SUBSECTION. 9. Any provision permitting or making
obligatory indemnification of a director as provided in
section 490.202, subsection 2, paragraph "e", except that
section 490.202, subsection 2, paragraph "e", subparagraph
(3), shall have no application.

Sec. 7. NEW SECTION. 491.16A DIRECTORS AND OFFICERS -~
DUTIES AND LIABILITIES.

Sections 490.830 through 490.842 apply to corporations
organized under or subject to this chapter.

Sec. 8. Section 496C.14, unnumbered paragraph 7, Code
2003, is amended to read as follows:

Notwithstanding the foregoing provisions of this section,
purchase by the corporation is not required upon the
occurrence of any event other than death of a shareholder if
the corporation is dissolved or voluntarily elects to adopt

the provisions of the Iowa business corporation Act, as
provided in section 490.1701, subsection 2, within sixty days
after the occurrence of the event. The articles of

incorporation or bylaws may provide that purchase is not
required upon the death of a shareholder if the corporation is
dissolved within sixty days after the death. Notwithstanding
the foregoing provisions of this section, purchase by the
corporation is not required upon the death of a shareholder,
if the corporation voluntarily elects to adopt the provisions
of the Iowa buginess corporation Act, as provided in section
490.1701, subsection 2, within sixty days after death.

Sec. 9. Section 496C.16, Code 2003, is amended to read as
follows:

496C.16 MANAGEMENT,
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All directors of a professional corporation and all
officers of a professional corporation except assistant
officers, shall at all times be individuals who are licensed
to practice in this state a profession which the corporation
is authorized to practice. Ne-persen-who-is-net-iicensed
shaii-have-any-auvthority-or-duties-in-the-management-or
control-of-the-corporation---f-any-director-or-any-officer
ceases-to-have-this-quaiificationy-the-director-or-officer
shaii-immediately-and-automaticaiiy-cease-to-hotd-the
direectorship-or-officer However, upon the occurrence of any
event that requires the corporation either to be dissolved or
to elect to adopt the provisions of the Iowa business
corporation Act, as provided in section 496C.19, provided the
corporation ceases to practice the profession that the
corporation is authorized to practice, as provided in section
496C.19, then individuals who are not licensed to practice in
this state a profession that the corporation is authorized to
practice may be appointed as officers and directors for the
sole purpose of carryving out the dissolution of the

corporation or, if applicable, the voluntary election of the
corporation to adopt the provisions of the Iowa business

corporation Act, as provided in section 496C.19.

Sec. 10. Section 496C.19, Code 2003, is amended to read as
follows:

496C.19 DISSOLUTION OR LIQUIDATION.

Violation of any provision of this chapter by a
professional corporation or any of its shareholders,
directors, or officers shall be cause for its involuntary
dissolution, or liquidation of its assets and business by the
digtrict court, as provided in the Iowa business corporation
Act, chapter 490. Upon the death of the last remaining
shareholder of a professional corporation, or whenever the
last remaining shareholder is not licensed or ceases to be
licensed to practice in this state a profession which the
corporation is authorized to practice, or whenever any person
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other than the shareholder of record becomes entitled to have
all shares of the last remaining shareholder of the
corporation transferred into that person's name or to exercise
voting rights, except as a proxy, with respect to such shares,
the corporation shall not practice any profession and it shall
either be promptly dissolved or shall promptly elect to adopt
the provisions of the Iowa business corporation Act, as
provided in section 490.1701, subsection 2. However, if prior
to such dissolution all outstanding shares of the corporation

are acquired by one or more persons licensed to practice in
this state a profession which the corporation is authorized to
practice, the corporation need not be dissolved and may
practice the profession as provided in this chapter.

Sec. 11l. Section 497.33, Code 2003, is amended to read as
follows:

497.33 PERSONAL LIABILITY.

Except as otherwise provided in this chapter, a director,
officer, employee, or member of the corporation is not liable
on the corporation's debts or obligations and a director,
officer, member, or other volunteer is not personally liable
in that capacity, for a claim based upon an-act-or-omissien-of
the-person-performed any action taken, or any failure to take

action in the discharge of the person's duties, except for a
breach-of-the-duty-of-itoyaity-to-the-corporationr-for-acta-or
omissions-not-in-goed-faith-or-which-inveive the amount of a
financial benefit received by the person to which the person
is not entitled, an intentional infliction of harm on the
association or its members, or an intentional misecenduct-eor
knowing violation of the criminal lawr-or-fer-a-transactien

£rom-which-the-person-derives—an-improper-personat-benefit.

Sec. 12, Section 498.35, Code 2003, is amended to read as
follows:

498.35 PERSONAL LIABILITY.

Except as otherwise provided in this chapter, a director,
officer, employee, or member of the association is not liable

S.F. 340
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on the association's debts or obligations and a director,
officer, member, or other volunteer is not personally liable
in that capacity, for a claim based upon an-act-er-emission-of
the-person-performed any action taken, or any failure to take
action in the discharge of the person's duties, except for a
breach-of-the-duty-of-teyalty-te-the-associationy-for-acts-or
omissions-not-in-good-£fateh-or-which-énveive the amount of a
financial benefit received by the person to which the person
is not entitled, an intentional infliction of harm on the
association or its members, or an intentional miseonduct-or
knowing violation of the criminal lawy-er-for-a-transaction
from-which-the-person-derives-an-improper-personai-benefite,

Sec. 13. Section 499.37, Code 2003, is amended to read as
follows:

499.37 OFFICERS AND EMPLOYEES.

1. The board of directors of the association shall select
£rom-their-own-number-a-presidenty-one-or-more-vice

presidentsy-a-secretary-treasurer-or-a-secretary—and-a
treasurer the association's officers as provided in its
articles of incorporation or bylaws, and shall fill vacancies
in such offices. The articles of incorporation or bylaws
shall delegate to an officer the responsibility for all of the
following:

a. Preparing minutegs of meetings of the directors and the
shareholders.

b. Authenticating the association's records.

2. Unless the association's articles of incorporation or
bylaws otherwise provide, said the association's officers
shall be-chesen serve for annual terms beginning at the close
of the first regular meeting of members in each year.

Phe-directors-shaii-aiso-choose-and-may-remove-such-other
officers-and-empioyees-as-they-deem-propery-or-as-the-articies

or-bylaws-may-prescriber

Sec. 14, Section 499.59, Code 2003, is amended to read as
follows:

499.59 PERSONAL LIABILITY.

Qv.
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Except as otherwise provided in this chapter, a director,
officer, employee, or member of the association is not liable
on the association's debts or obligations, and a director,
officer, member, or other volunteer is not personally liable
in that capacity, for a claim based upon en-act-or-emission-of
the-person-performed any action taken, or any failure to take

action in the discharge of the person's duties, except for a
breach-of-the-duty-of-toyaitty-to-the-assoetationy-for-acts—-or
omissions-not-in-geed-faith-or-which-inveive the amount of a
financial benefit received by the person to which the person

is not entitled, an intentional infliction of harm on the
agsociation or its members, or an intentional miseonduet-or

knowing violation of the criminal lawy-or-fer-a-transaction
£rom-which-the-person-derives-an-improper-personai-benefie,

Sec. 15. Section 501.407, Code 2003, is amended to read as
follows:

501.407 PERSONAL LIABILITY -- INDEMNIFICATION.

1. The articles may contain a provision eliminating or
limiting the personal liability of a director, officer, or

interest holder of the cooperative for monetary money damages
for breach-ef-a-fidueiary-duty any action taken, or any
failure to take action as a director, officer, or interest
holder, provided-that-the-provision-dees-not-etiminate-or

iimie except liability for any of the following:

i+ a. A-breasch-of-the-duty-of-ioyaity-to-the-cooperative
or-its-interest-holders An intentional infliction of harm on
the cooperative or its members.

2¢ b. An-act-or-omission-not-in-goed-fatth-or-which
énvolves-intentionai-misconduct-or-a-knowing An intentional
violation of criminal law.

37 ¢, A-transaction-from-which-the-directory-officery-or

interest-hotder-derives-an-improper-personai-benefit The
amount of a financial benefit received by the person to which
the person is not entitled.
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47 d. An act or omission occurring prior to the date when
the provision in the articles becomes effective.

2. The articles may contain a provision permitting or
making obligatory indemnification of a director or officer for

liability, as defined in section 501.411, to any person for
any action taken, or any failure to take any action, as a

director or officer, except liability for any of the

following:
a. Receipt of a financial benefit to which the person is

not entitled.
b. An intentional infliction of harm on the corporation or

its shareholders.

c. An intentional violation of criminal law.

Sec. 16. Section 501.411, Code 2003, is amended to read as
follows:

501.411 DEFINITIONS.

As used in this part, unless the context otherwise
requires:

1. "“"Cooperative" includes any domestic or foreign
predecessor entity of a cooperative in a merger es-ethes
transaction-in-which-the-predecessoris-existence-ceased-upon

consummation-of-the-transaction,

2. "birector" or "officer" means an individual who is or
was a director or officer, respectively, of a cooperative eof
an-individuel who, while a director or officer of a the
cooperative, is or was serving at the cooperative's request as
a director, officer, partner, trustee, employee, or agent of
another foreign-or domestic or foreign cooperative,
corporation, partnership, joint venture, trust, employee

benefit plan, or other enterprise entity. A director or
officer is considered to be serving an employee benefit plan
at the cooperative's request if the director's or officer's
duties to the cooperative also impose duties on, or otherwise
involve services by, that director or officer to the plan or
to participants in or beneficiaries of the plan. “Director"
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or “"officer" includes, unless the context requires otherwise,
the estate or personal representative of a director or
officer.

3. "Disinterested director" means a director who at the
time of a vote referred to in section 501.414, subsection 3,
or a vote or selection referred to in section 501,416,
subgsection 2 or 3, is not either of the following:

a. A party to the proceeding.

b. An individual having a familial, financial,
professional, or employment relationship with the director
whose indemnification or advance for expenses is the subject
of the decision being made, which relationship would in the
circumstances, reasonably be expected to exert an influence on
the director's judgment when voting on the decision being

made.
3z 4. ‘“"Expenses" includes counsel fees.

47 5. "Liability" means the obligation to pay a judgment,
settlement, penalty, fine, including an excise tax assessed
with respect to an employee benefit plan, or reasonable
expenses incurred with respect to a proceeding.

5+ 6. "Official capacity"” means:

a., When used with respect to a director, the office of
director in a cooperative.

b. When used with respect to an individuai-other-than-a
director officer, as contemplated in section 501.417, the
office in a cooperative held by the officer er-the-empioyment
or-agency-retationship-undertaken-by-the-empioyee-or-agent-on
behaif-of-the-cooperative,

"official capacity" does not include service for any other
foreign-or domestic or foreign cooperative or any corporation,
partnership, joint venture, trust, employee benefit plan, or
other enterprise entity.

6% 7. "Party" imeiudes means an individual who was, is, or
is threatened to be made a named defendant or respondent in a
proceeding.
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#+ 8. "Proceeding" means any threatened, pending, or
completed action, suit, or proceeding, whether civil,
criminal, administrative, or investigative and whether formal
or informal. .

Sec. 17. Section 501.412, Code 2003, is amended to read as
follows:

501.412 AYPHORIP¥-PO-INDBEMNIPY¥ PERMISSIBLE
INDEMNIFICATION.

1. Except as otherwise provided in subseetion-4 this

section, a cooperative may indemnify an individual made who is

a party to a proceeding because the individual is or-was a
director against llability incurred in the proceeding if a3}
either of the following apply:

a. All of the following apply:

er (1) The individual acted in good faith.

br (2) The individual reasonably believed either-of-the
foliowing:

+3% (a) 1In the case of conduct in the individual's
official capacity with-the-cooperative, that the individual's
conduct was in the eooperativets best interests of the
cooperative.

+2y (b) In all other cases, that the individual's conduct
was at least not opposed to the cooperativets best interests
of the cooperative.

er {(3) In the case of any criminal proceeding, the
individual had no reasonable cause to believe the individual's
conduct was unlawful.

b. The individual engaged in conduct for which broader
indemnification hags been made permissible or obligatory under
a provision of the articles of organization as authorized by
section 501.407, subsection 2.

2. A director's conduct with respect to an employee
benefit plan for a purpose the director reasonably believed to
be in the interests of the participants in and beneficiaries
of the plan is conduct that satisfies the requirement of
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subsection 1, paragraph “p* "a®, subparagraph (2),
subparagraph subdivision (b).
3. The termination of a proceeding by judgment, order,

settlement, conviction, or upon a plea of nolo contendere or
its equivalent is not, of itself, determinative that the
director did not meet the relevant standard of conduct
described in this section.

4. A Unless ordered by a court pursuant to section
501.415, subsection 1, paragraph "c", a cooperative shall not

indemnify a director under-this-section in either of the
following circumstances:

a. In connection with a proceeding by or in the right of
the cooperative, in-whieh-the-director-was-adjudged-iiabie-to
the-ecooperative except for reasonable expenses incurred in
connection with the proceeding if it is determined that the
director has met the relevant standard of conduct under
subsection 1, paragraph "a“.

b. In connection with any other proceeding echarging
improper-personai-benefit-to-the-directory-whether-or-not

invotving-action-in-the-directoris-officiai-capacityr-in with
respect to conduct for which the director was adjudged liable
on the basis that persena} the director received a financial
benefit was-improperiy-received-by-the-director to which the
director was not entitled, whether or not involving action in
the director's official capacity.
57--indemnification-permitted-under-this-section-in
connection-with-a-proceeding-by-or-in-the-right-of-the
cooperative-is-timited-to-reasonabie-expenses-incurred-in

eonnection-with-the-proceeding~

Sec. 18. Section 501.413, Code 2003, is amended to read as
follows:

501.413 MANDATORY INDEMNIFICATION.

tniess-iimited-by-its-articiens-of-asseciationy-a A
cooperative shall indemnify a director who was wholly
successful, on the merits or otherwise, in the defense of any
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proceeding to which the director was a party because the
director is or was a director of the cooperative agains¢
reasonabie-expenses-incurred-by-the-director-in~connection
with-the-proceeding. .

Sec. 19. Section 501.414, Code 2003, i1s amended to read as
follows:

501.414 ADVANCE FOR EXPENSES.

1. A cooperative may, before final disposition of a

proceeding, advance funds to pay for or reimburse the
reasonable expenses incurred by a director who is a party to a

proceeding 4n-advance-of-finai-disposition-of-che-proceeding
because the person is a director if any-e£ the person delivers

all of the following appiies to the cooperative:

a. %he-director-furnishes-the-cooperative-a A written
affirmation of the director's good faith belief that either
the director has met the relevant standard of conduct

described in section 501.412 or that the proceeding involves
conduct for which liability has been eliminated under a

provision of the articles of organization as authorized by
section 501.407, subsection 1.

b. The director-furnishes-the-cooperative-a director's
written undertakingry-executed-personaiiy-or-on-the-directoris
behaify to repay the-advanece-+£ any funds advanced if the
director is not entitled to mandatory indemnification under
section 501.413 and it is ultimately determined that the
director did-not-meet-the has not met the relevant standard of
conduct described in section 501.412,

es--A-determination-is-made-pursuant-to-section-560:-416
that-the-£facts-then-known-to-those-making-the-determination
wouid-not-preciude-indemnification-under-this-pares

2. The undertaking required by subsection 1, paragraph
“b", must be an unlimited general obligation of the director
but need not be secured and may be accepted without reference
to the financial ability of the director to make repayment.
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3. Determinations-and-authorizations-of-payments
Authorizations under this section shall be made in-the-manner
specified-in-sectiton-501-436+ according to either of the

following:
a. By the board of directors, according to one of the

following:

(1) If there are two or more disinterested directors, by a
majority vote of all the disinterested directors, a majority
of whom shall for such purpose constitute a quorum, or by a
majority of the members of a committee of two or more
disinterested directors appointed by such a vote,

{2) If there are fewer than two disinterested directors,
if a quorum is present whe~, the vote is taken, by the
affirmative vote of a majority of the directors present,
unless the articles or bylaws require the vote of a greater

number of directors, in which authorization directors who do
not qualify as diginterested directors may participate.

b. By the members, but voting interests owned by or voted
under the control of a director who at the time does not
qualify as a disinterested director shall not be voted on the

authorization.

Sec. 20. Section 501.415, Code 2003, is amended to read as
follows:

501.415 COURT-ORDERED INDEMNIFICATION.

1. Uniess-a-cooperativels-articies-of-association-provide
otherwiseyr-a A director of-the-cooperative who is a party to a
proceeding because the person is a director may apply fer
indemnification to the court conducting the proceeding or to

another court of competent jurisdiction for indemnification or

an_advance for expenses. ©n After receipt of an application,

the-court and after giving any notice the court considers
necessary may-order, the court shall proceed according to the
following:

a. Order indemnification if #¢ the court determines either
of-the-£foitowings that the
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3+v--Phe director is entitled to mandatory indemnification
under section 501.413y-in-which-case-the-court-shaii-aiso
order-the-cooperative-to-pay-the-direectoris-reasonabie
expenses—incurred-to-obtain-court-ordered-indemnification.

27--Phe-director-is-fatriy-and-reasonabiy-entitied-to
indemnification-in-view-of-aii-the-reievant-cirecumstancesy
whether-or-net-the-director-met-the-standard-of-conduct-set
ferth-in-section-5681-412-or-wan-adjudged-2iabie-as-described
in-section-56i74127-subsection-4y-but-if-the-director-was
adjudged-so-tiabie-the-directoris-indemnification-is-timited
to-reasonable-expenses-incurredsr

b. Order indemnification or advance for expenses if the
court determines that the director is entitled to
indemnification or advance for expenses pursuant to a
provision authorized by section 501.419, subsection 1,

c. Order indemnification or advance for expenses if the
court determines, in view of all the relevant circumgstances,
that it is fair and reagonable to do one of the following:

(1) To indemnify the director.

(2) To advance expenses to the director, even if the
director has not met the relevant standard of conduct set
forth in section 501.412, subsection 1, failed to comply with

section 501.414, or was adjudged liable in a proceeding

referred to in subsection 501.412, subsection 4, paragraph “a"
or "b", but if the director was adfudged so liable the

director's indemnification shall be limited to reasonable
expenses incurred in connection with the proceeding.

2. If the court determines that the director is entitled
to indemnification under subsection 1, paragraph "a", or to
indemnification or advance for expenses under subsection 1,
paragraph "b", the court shall also order the cooperative to
pay the director's reasonable expenses incurred in connection
with obtaining court-ordered indemnification or advance for
expengeg. If the court determines that the director is
entitled to indemnification or advance for expenses under
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subsection 1, paragraph "c", the court may also order the
cooperative to pay the director's reasonable expenses to
obtain court-ordered indemnification or advance for expenses.

Sec. 21. Section 501.416, Code 2003, is amended to read as
follows:

501.416 DETERMINATION AND AUTHORIZATION OF
INDEMNIFICATION.

1. A cooperative shall not indemnify a director under
section 501.412 unless authorized in-the for a specific ease
proceeding after a determination has been made that
indemnification of the director is permissible in-the
eireumstances because the director has met the relevant
standard of conduct set forth in section 501.412.

2. The determination shall be made by any one of the
following:

a. By-the-board-of-directors-by-majority-vote-of-a-quorum
consisting-of-directors-not-at-the-time-parties—to-the
proceeding If there are two or more disinterested directors,
by the board of directors by a majority vote of all the
disinterested directors, a majority of whom shall for such
purpose constitute a8 quorum, or by a majority of the members
of a committee of two or more disinterested directors
appointed by such a vote.

br--if-a-quorum-cannot-be-obtained-under-paragraph-tals;-by
majority-vote-of-a-committee-duty-designated-by-the-board-of
directorsy-in-which-designation-directors-who-are-parties-may
participatey-consisting-soteiy-of-two-or-more-directors-not-at
the-time-parties-to-the-proceedings

e+ b. By special legal counsel.

(1) The special legal counsel shall be selected by-the
board-of-directors-or-its-committee in the manner preseribed
described in paragraph "a" er-ibi,

(2) If a-quorum-of-the-beard-of there are fewer than two
diginterested directors eannet-be-obtained-under-paragraph-iat
and-a-committee-cannot-be-designated-under-paragraph-ibi;-the
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special legal counsel shall be selected by majority-vete-of
the fu:: board of directors, in which selection directors who

are-parties do not qualify as disinterested directors may
participate. .

dv ¢. By the members, but voting interests owned by or
voted under the control of direeters a director who are at the
time parties-to-the-proceeding does not qualify as a
disinterested director shall not be voted on the
determination.

3. Authorization of indemnification and-evaiuation-as-te
reasonabieness-of-expenses shall be made in the same manner as
the determination that indemnification is permissible, except
that if there are fewer than two disinterested directors or if
the determination is made by special legal counsel,
authorization of indemnification and-evaiuatien-as-te

reasonabieness—eof-expenses shall be made by those entitled
under subsection 2, paragraph 4e# "b*, to select special legal
counsel.

Sec. 22. S8ection 501.417, Code 2003, is amended to read as
follows:

501.417 INDEMNIFICATION OF OFFICERSy~BMPHO¥BESy-AND
AGENTS.

Uniess-a-cooperativeis-articles-of-association-provide
otherwisey-ati-of-the-foiiowing-appiy+

dr--An-officer-of-the-cooperative-who-is-noet-a-director-is
entitied-to-mandatory-indemnificatton-under-section-561-413y
and-is-entitied-to-appiy-for-court-ordered-indemnification
under-seection-561:4157-¢n-each-case-to-the-same-extent-as—-a
divectors

2y 1. The A cooperative may indemnify and advance expenses
under this part to an officery-empieyeey-or-agent of the
cooperative who is net-a-director-te a party to the proceeding
because the person is an officer, according to both of the

followings
a. To the same extent as to a director.
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3r b, A-cooperative-may-aiseo-indemnify-and-advance
expenses-to-an-officery-empioyeer-or-agent-vho-is-not-a
director-to-the-extent-consistent-with-aw-that If the person
is an officer but not a director, to such further extent as
may be provided by i#ts the articles of association, the
bylaws, generai-or-specific-action a_resolution of #¢s the
board of directors, or contract, except for either of the

(1) Liability in connection with a proceeding by or in the
right of the cooperative other than for reasonable expenses
incurred in connection with the proceeding.

{2) Liability arising out of conduct that constitutes any
of the following:

{a) Receipt by the officer of a financial benefit to which
the officer is not entitled.

(b) An intentional infliction of harm on the cooperative
or the interest holders.

(c) An intentional violation of criminal law.

2. The provisions of subsgsection 1, paragraph "b", shall
apply to an officer who is also a director if the basis on
which tﬁe officer is made a party to a proceeding is an act or

omigsion solely as an officer.,

3. An officer of a cooperative who is not a director is
entitled to mandatory indemnification under section 501.413,
and may apply to a court under section 501.415 for
indemnification or an advance for expenses, in each case to
the same extent to which a director may be entitled to
indemnification or an advance for expenses under those
provisions.

Sec. 23. Section 501.418, Code 2003, is amended to read as
follows:

501.418 INSURANCE.

A cooperative may purchase and maintain insurance on behalf

of an individual who is er-was a directory or officery
empioyeey-or-agent of the cooperative, or who, while a
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directory or officery-empleyeey-or-agent of the cooperativer
is-or-was-serving serves at the request-of-the-cooperative
cooperative's request as a director, officer, partner,

trustee, employee, or agent of another fereign-er domestic or
foreign cooperative, corporation, partnership, joint venture,
trust, employee benefit plan, or other enterprise entity,
against liability asserted against or incurred by that
individual in that capacity or arising from the individual's
status as a directory or officer, empioyeey-er-agenty whether
or not the cooperative would have power to indemnify or
advance expenses to that individual against the same liability
under section-563;432-or-5617423 this part.

Sec. 24. Section 501.419, Code 2003, is amended to read as
follows:

501.419 VARIATION BY CORPORATE ACTION ~-- APPLICATION OF
THIS PART.

Breept-as-iimited-in-section-561i<4i2y-subsection-4;
paragraph-taly-and-subseetion-5-with-respect-to-proceedings-by
or-in-the-right-of-the-cooperativer-the-indemnification-and
advancement-of-expenses-provided-byr-or-granted-pursuant-toy
sections-501-41i-through-501r418-are-not-exectusive-of-any
other-rights-to-which-persons-seeking-indemnification-or
advancement-of-expenses-are-entitied-under-a-provision-in-the
articites—-of-assoeciation-or-bytawsy-agreementsy-vote-of-the

members-or-disinterested-directorsy-or-otherwisey-both-as-to
action-in-a-personts-official-capacity-and-as-to-action-in
another-capacity-white-hoiding-the-officer—-Howevery-such
provisionsy-agreementsy-votesy-or-other-actions-shaii-net
provide-indemnification-for-a-breach-of-a-directoris-duty-of
toyaity-to-the-cooperative-or-its—interest-hotdersy-£for-acts
or-omissiens-not-in-geed-£faith-er-which-invelve-intentional
misconduct-or-knowing-viotation-of-the-tawy-or-for-a
transaction-from-which-the-person-seeking-indemnification
derives-an-improper—-personat-benefier

? ' -~ .

Senate File 34b, p. 20

1. A cooperative may, by a provision in its articles of
organization or bylaws or in a resolution adopted or a

contract approved by its board of directors or members,
obligate itself in advance of the act or omission giving rise
to a proceeding to provide indemnification in accordance with

section 501.412 or advance funds to pay for or reimburse
expenges in_accordance with section 501.414. Any such

obligatory provision shall be deemed to satisfy the

requirements for authorization referred to in section 501.414,
subsection 3, and in section 501.416, subsection 3. Any such
provision that obligates the cooperative to provide
indemnification to the fullest extent permitted by law shall
be deemed to obligate the , operative to advance funds to pay
for or reimburse expenses in accordance with section 501.414

to the fullest extent permitted by law, unless the provision

specifically provides otherwise.
2. Any provision pursuant to subsection 1 shall not
obligate the cooperative to indemnify or advance expenses to a

director of a predecessor of the cooperative, pertaining to

conduct with respect to the predecessor, unless otherwise
specifically provided. Any provision for indemnification or
advance for expenses in the articles of organization, bylaws,

or a resolution of the board of directors or members of a

predecessor of the cooperative in a merger or in a contract to
which the predecessor is a party, existing at the time the
merger takes effect, shall be governed by section 501.618,
subsection 3.

3. A cooperative may, by a provision in its articles of
organization, limit any of the rights to indemnification or
advance for expenses created by or pursuant to this part.

4. This part does not limit a cooperative's power to pay
or reimburse expenses incurred by a director or an officer in

connection with the director's or officer's appearance as a
witness in a proceeding at a time when the director or officer

is not a party.
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. 5. This part does not limit a cooperative's power to

indemnify, advance expenses to, or provide or maintain

insurance on behalf of an employee or agent.
Sec. 25. NEW SECTION. 501.420 EXCLUSIVITY.
A cooperative may provide indemnification or advance

expenses to a director or an officer only as permitted by this
chapter.
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