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S.F. H.F. 

1 Section 1. Section 490.120, subsections 4, 7, 9, and 10, 

2 Code 2001, 

3 4. The 

4 document is 

5 that can be 

6 form. 

are amended to read as follows: 

document must be typewritten or printed. If the 

electronically transmitted, it must be in a format 

retrieved or reproduced in typewritten or printed 

7 7. The person executing the document shall sign it and 

8 state beneath or opposite the person's signature, the person's 

9 name and the capacity in which the person signs. The document 

10 may, but need not, contain~ 

11 a~--~he ~ corporate sea%s~ seal, 

12 b~--Aft-attestatieft-hy-the-see~eta~y-o~-aft-assistaftt 

13 see~eta~y~ 

14 e~--Aft attestation, acknowledgment, 2r verification7-e~ 
15 p~ee£. 

16 The secretary of state may accept for filing a document 

17 containing a copy of a signature, however made. 

18 9. The document must be delivered to the office of the 

19 secretary of state for filing aftd-m~st-be-aeeempaftied-by-the 

20 ee~~eet-£i%iftg-£ee. Delivery may be made by electronic 

21 transmission if and to the extent permitted by the secretary 

22 of state. If it is filed in typewritten or printed form and 

23 not transmitted electronically, the secretary of state may 

24 reguire one exact or conformed copy to.be delivered with the 

25 document, except as provided in sections 490.503 and 490.1509. 

26 10. ~he-see~eta~y-e£-state-may-adept-~~%es-£e~-the 

27 e%eet~eftie-£i%iftg-e£-dee~meftts-aftd-the-ee~ti£ieatieft-e£ 

28 e%eet~eftiea%%y-£i%ed-dee~meftts~ When the document is 

29 delivered to the office of the secretary of state for filing, 

30 the correct filing fee, and any franchise tax, license fee, or 

31 penalty, shall be paid in a manner permitted by the secretary 

32 of state. 

33 Sec. 2. Section 490.120, Code 2001, is amended by adding 

34 the following new subsection: 

35 NEW SUBSECTION. 11. The secretary of state may adopt 
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1 rules for the electronic filing of documents and the 

2 certification of electronically filed documents. 

3 Sec. 3. Section 490.123, subsection 1, Code 2001, is 

4 amended to read as follows: 

5 1. Except as provided in subsection 2 and section 490.124, 

6 subsection 3, a document accepted for filing is effective at 

7 the later of the following times: 

8 a. At the date and time of filing oft-~he-d8~e-±~-±s-£±%ed, 

9 as evidenced by such means as the secretary of s~8~e~s-d8~e 

10 8ftd-~±me-eftdorsemeft~-oft-~he-or±gift8i-doe~meft~ state may use 

11 for the purpose of recording the date and time of filing. 

12 b. At the time specified in the document as its effective 

13 time on the date it is filed. 

14 Sec. 4. Section 490.124, subsections 1 and 2, Code 2001, 

15 are amended to read as follows: 

16 1. A domestic or foreign corporation may correct a 

17 document filed by the secretary of state if the document 

18 satisfies one or-bo~h of the following req~±remeft~s: 

19 a. €oft~8±fts The document contains an ±fteorree~-s~8~emeft~ 

20 inaccuracy. 

21 b. W8s The document was defectively executed, attested, 

22 sealed, verified, or acknowledged. 

23 c. The electronic transmission was defective. 

24 2. A document is corrected by complying with both of the 

25 following: 

26 a. By preparing articles of correction that satisfy all of 

27 the following requirements: 

28 (1) Describe the document, including its filing date, or 

29 attach a copy of it to the articles. 

30 (2) Specify the ±fteorree~-s~8~emeft~-8ftd-~he-reasoft-±~-±s 

31 ~fteorree~-or-~he-m8ftfter-~ft-wh±eh-~he-exee~~±oft-w8s-de£ee~±Ye 

32 inaccuracy or defect to be corrected. 

33 (3) Correct the ±fteorree~-s~8~emeft~-or-de£ee~±•e-exee~~±oft 

34 inaccuracy or defect. 

35 b. By delivering the articles to the secretary of state 
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1 for filing. 

2 Sec. 5. Section 490.125, subsection 2, Code 2001, is 

3 amended to read as follows: 

4 2. The secretary of state files a document by s~am~iftg-or 

5 o~herwise-eftdorsiftg-U£i!edu,-~oge~her-wi~h-~he-seere~ary~s 

6 name-and-o££ie~a!-~±~!e-aftd recording it as filed on the date 

7 and time of receipt,-on-bo~h-~he-doettmeft~-aftd-~he-reee±~~-£or 

8 ~he-£±i±ftg-£ee. After filing a document, except the biennial 

9 report required by section 490.1622, and except as provided in 

10 sections 490.503 and 490.1509, the secretary of state shall 

11 deliver ~he-doettmeft~,-wi~h-~he-£±i~ftg-£ee-reee~~~~-or 

12 ae~ftowiedgmeft~-o£-reeei~~-i£-no-£ee-is-reqttired,-a~~aehed, to 

13 the domestic or foreign corporation or its representative ~ 

14 copy of the document with an acknowledgement of the date and 

15 time of filing. 

16 Sec. 6. Section 490.127, Code 2001, is amended to read as 

17 follows: 

18 490.127 EVIDENTIARY EFFECT OF COPY OF FILED DOCUMENT. 

19 A certificate a~~aehed-~o from the secretary of state 

20 delivered with a copy of a document filed by the secretary of 

21 state,-bear~ftg-~he-seere~ary-o£-s~a~e~s-sigfta~ttre,-whieh-may 

22 be-ift-£aesimi%e,-aftd-~he-seai-o£-~he-seere~ary-o£-s~a~e7 is 

23 conclusive evidence that the original document is on file with 

24 the secretary of state. 

25 Sec. 1. Section 490.140, subsection 6, Code Supplement 

26 2001, is amended to read as follows: 

27 6. "Deliver" ifteittdes-maii or "delivery" means any method 

28 of delivery used in conventional commercial practice, 

29 including delivery in person, and by mail, commercial 

30 delivery, and electronic transmission. 

ll Sec. a. Section 490.140, Code Supplement 2001, is amended 

32 by adding the following new subsections: 

33 NEW SUBSECTION. 8A. "Electronic transmission" or 

34 "electronically transmitted" means any process of 

35 communication not directly involving the physical transfer of 
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1 paper that is suitable for the retention, retrieval, and 

2 reproduction of information by the recipient. 

3 NEW SUBSECTION. 23A. "Sign" or "signature" includes any 

4 manual, facsimile, conformed, or electronic signature. 

5 NEW SUBSECTION. 28. "Voting power" means the current 

6 power to vote in the election of directors. 

7 Sec. 9. Section 490.141, subsections 1, 2, 3, and 5, Code 

8 2001, are amended to read as follows: 

9 1. Notice under this chapter must be in writing unless 

10 oral notice is reasonable under the circumstances. Notice by 

11 electronic transmission is written notice. 

12 2. Notice may be communicated in person; by te%ephefte7 

13 te%eg~aph,-te%etype,-e~-ethe~-£e~m-e£-wi~e-er-wi~e%ess 

14 eemm~ftieat±eft~-er-by-mai%-e~-private-earrie~ mail or other 

15 method of delivery: or by telephone, voice mail, or other 

16 electronic means. If these forms of personal notice are 

17 impracticable, notice may be communicated by a newspaper of 

18 general circulation in the area where published: or by radio, 

19 television, or other form of public broadcast communication. 

20 3. Written notice by a domestic or foreign corporation to 

21 its shareholder, if in a comprehensible form, is effective 

22 wheft-maiiee, according to one of the following: 

23 a. Upon deposit in the United States mail, if mailed 

24 postpaid and correctly addressed to the shareholder's address 

25 shown in the corporation's current record of shareholders. 

26 b. When electronically transmitted to the shareholder in a 

27 manner authorized by the shareholder. 

28 5. Except as provided in subsection 3, written notice, if 

29 in a comprehensible form, is effective at the earliest of the 

30 following: 

31 a. When received. 

32 b. Five days after its deposit in the United States mail, 

33 as-evieefteee-by-the-pestma~k7 if mailed postpaid and correctly 

34 addressed. 

35 c. On the date shown on the return receipt, if sent by 
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1 registered or certified mail, return receipt requested, and 

2 the receipt is signed by or on behalf of the addressee. 

3 Sec. 10. Section 490.202, subsection 2, Code 2001, is 

4 amended to read as follows: 

5 2. The articles of incorporation may set forth any or all 

6 of the following: 

7 a. The names and addresses of the individuals who are to 

8 serve as the initial directors. 

9 b. Provisions not inconsistent with law regarding: 

10 (1) The purpose or purposes for which the corporation is 

11 organized. 

12 (2) Managing the business and regulating the affairs of 

13 the corporation. 

14 (3) Defining, limiting, and regulating the powers of the 

15 corporation, its board of directors, and shareholders. 

16 (4) A par value for authorized shares or classes of 

17 shares. 

18 (5) The imposition of personal liability on shareholders 

19 for the debts of the corporation to a specified extent and 

20 upon specified conditions. 

21 c. Any provision that under this chapter is required or 

22 permitted to be set forth in the bylaws. 

23 d. A-~rovisioa-eoasis~ea~-with-seetioa-49e.a3~. A 

24 provision eliminating or limiting the liability of a director 

25 to the corporation or its shareholders for money damages for 

26 any action taken, or any failure to take any action, as a 

27 director, except liability for any of the following: 

28 (1) The amount of a financial benefit received by a 

29 director to which the director is not entitled. 

30 (2) An intentional infliction of harm on the corporation 

31 or the shareholders. 

32 {3} A violation of section 490.833. 

33 {4} An intentional violation of criminal law. 

34 e. A provision permitting or making obligatory 

35 indemnification of a director for liability! as defined in 
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1 section 490.850, subsection 5, to any person for any action 

2 taken, or any failure to take any action, as a director, 
3 except liability for any of the following: 

4 (1) Receipt of a financial benefit to which the person is 

5 not entitled. 

6 l2l An intentional infliction of harm on the corporation 

7 or its shareholders. 
8 l3} A violation of section 490.833. 

9 ,4} An intentional violation of criminal law. 

10 f. A provision eliminating or limiting the liability of a 
11 director to the corporation or its shareholders for money 

12 damages for any action taken, or any failure to take any 

13 action, as a director, except liability for any of the 
14 following: 

15 (1} The amount of a financial benefit received by a 
16 director to which the director is not entitled. 
17 '2) An intentional infliction of harm on the corporation 
18 or the shareholders. 

19 '3} A violation of section 490.833. 

20 '4) An intentional violation of criminal law. 

21 A provision shall not eliminate or limit the liability of a 
22 director for an act or omission occurring prior to the date 
23 when the provision in the articles of incorporation becomes 
24 effective. 

25 Sec. 11. Section 490.621, Code 2001, is amended by adding 
26 the following new subsection: 

27 NEW SUBSECTION. 6. a. An issuance of shares or other 

28 securities convertible into or rights exercisable for shares, 

29 in a transaction or a series of integrated transactions, 

30 requires approval of the shareholders, at a meeting at which a 
31 quorum exists consisting of at least a majority of the votes 
32 entitled to be cast on the matter, if both of the following 
33 conditions are satisfied: 

(1) The shares, other securities, or rights are issued for 

consideration other than cash or cash equivalents. 

-6-



S.F. H.F. 

1 (2) The voting power of shares that are issued and 
2 issuable as a result of the transaction or series of 
3 integrated transactions will comprise more than twenty percent 

4 of the voting power of the shares of the corporation that were 
5 outstanding immediately before the transaction. 
6 b. (1) For purposes of determining the voting power of 
7 shares issued and issuable as a result of a transaction or 
8 series of integrated transactions, the voting power of shares 
9 shall be the greater of the following: 

10 (a) The voting power of the shares to be issued. 
11 (b) The voting power of the shares that would be 
12 outstanding after giving effect to the conversion of 
13 convertible shares and other securities and the exercise of 
14 rights 
15 (2) 

16 of one 
17 or more 

to be issued. 
A series of transactions is integrated if consummation 

transaction is made contingent on consummation of one 
of the other transactions. 
12. Section 490.631, subsections 2 and 3, Code 2001, 

19 are amended to read as follows: 

18 Sec. 

20 2. If the articles of incorporation prohibit the reissue 
21 of the acquired shares, the number of authorized shares is 
22 reduced by the number of shares acquired,-e££ee~i•e-~poft 
23 ameftdmeft~-o£-~he-ar~ieies-o£-ifteorpora~ioft. 

24 3.--~he-board-o£-diree~ors-may-adop~-ar~ieies-o£-ameftdmeft~ 

25 ~ftder-~his-see~ioft-wi~ho~~-sharehoider-ae~ioft,-aftd-deli•er 

26 ~hem-~o-~he-seere~ary-o£-s~a~e-£or-£iiiftg.--~he-ar~ieies-mus~ 

27 se~-£or~h-aii-o£-~he-£oiiowiftg~ 

28 a.--~he-ftame-o£-~he-eorpora~ioft• 

29 b.--~he-redue~ioft-ift-~he-ft~er-o£-a~~horized-shares, 

30 i~emized-by-eiass-aftd-series. 

31 e.--~he-~o~ai-ftumber-o£-au~horized-shares,-i~emized-by 

32 eiass-aftd-series7-remaiftiftg-a£~er-redue~ioft-o£-~he-shares. 

33 Sec. 13. Section 490.640, Code 2001, is amended by adding 

34 the following new subsection: 

35 NEW SUBSECTION. 7. This section shall not apply to 
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1 distributions in liquidation under division XIV. 
2 Sec. 14. Section 490.702, subsection 1, Code 2001, is 

3 amended to read as follows: 
4 1. 

5 hold a 

6 either 

7 a. 

Except as provided in subsection 5, a corporation shall 
special meeting of shareholders upon the occurrence of 

of the following: 

On call of its board of directors or the person or 

8 persons authorized to call a special meeting by the articles 

9 of incorporation or bylaws. 
10 b. If the holders of at least ten percent of all the votes 
11 entitled to be cast on any issue proposed to be considered at 
12 the proposed special meeting sign, date, and deliver to the 
13 eorporet±on~s-seeretery corporation one or more written 

14 demands for the meeting describing the purpose or purposes for 

15 which it is to be held, provided that the articles of 

16 incorporation may fix a lower percentage or a higher 

17 percentage not exceeding twenty-five percent of all the votes 

18 entitled to be cast on any issue proposed to be considered. 
19 Unless otherwise provided in the articles of incorporation, a 
20 written demand for a special meeting may be revoked by a 
21 writing to that effect received by the corporation prior to 
22 the receipt by the corporation of demands sufficient in number 

23 to reguire the holding of a special meeting. 

24 Sec. 15. Section 490.704, subsection 2, Code 2001, is 
25 amended to read as follows: 

26 2. A written consent shall bear the date of signature of 
27 each shareholder who signs the consent and no written consent 
28 is effective to take the corporate action referred to in the 

29 consent unless, within sixty days of the earliest dated 

30 consent delivered in the manner required by this section to 

31 the corporation, written consents signed by a sufficient 

32 number of holders to take action are delivered to the 

33 corporation. A written consent may be revoked by a writing to 

that effect received by the corporation prior to the receipt 
5 by the corporation of unrevoked written consents sufficient in 

-8-
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1 number to take corporate action. 
2 Sec. 16. NEW SECTION. 490.708 CONDUCT OF THE MEETING. 
3 1. At each meeting of shareholders, a chairperson shall 
4 preside. The chairperson shall be appointed as provided in 
5 the bylaws or, in the absence of such provisions, by the 

6 board. 

7 2. The chairperson, unless the articles of incorporation 
8 or bylaws provide otherwise, shall determine the order of 
9 business and shall have the authority to establish rules for 

10 the conduct of the meeting. 
11 3. Any rules adopted for, and the conduct of, the meeting 
12 shall be fair to shareholders. 
13 4. The chairperson of the meeting shall announce at the 

14 meeting when the polls close for each matter voted upon. If 
15 no announcement is made, the polls shall be deemed to have 
16 closed upon the final adjournment of the meeting. After the 
17 polls close, no ballots, proxies, or votes nor any revocations 
18 or changes to any votes may be accepted. 
19 Sec. 17. Section 490.722, subsections 2, 3, 4, and 8, Code 

20 2001, are amended to read as follows: 
21 2. A shareholder or the shareholder's agent or attorney-
22 in-fact may appoint a proxy to vote or otherwise act for the 
23 shareholder by signing an appointment form,-either-persofta%%y 
24 or-by-the-shareho%der~s-attorftey-ift-£aet or by an electronic 
25 transmission. An electronic transmission must contain or be 
26 accompanied by information from which one can determine that 
27 the shareholder, the shareholder's agent, or the shareholder's 

28 attorney-in-fact authorized the electronic transmission. 
29 3. An appointment of a proxy is effective when a signed 

30 appointment form or an electronic transmission of the 

31 appointment is received by the seeretary-or-other-o££ieer-or 
32 ageftt inspector of election or the officer or agent of the 
33 corporation authorized:to tabulate votes. An appointment is 
34 valid for eleven months unless a longer period is expressly 
35 provided in the appointment £orm. 
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1 4. An appointment of a proxy is revocable by-~he 

2 ~nareho%eer unless the appointment form eoft~~±ettott~iy or 

3 electronic transmission states that it is irrevocable and the 

4 appointment is coupled with an interest. Appointments coupled 

5 with an interest include, but are not limited to, the 

6 appointment of: 

7 a. A pledgee. 
8 b. A person who purchased or agreed to purchase the 

9 shares. 
10 c. A creditor of the corporation who extended it credit 

11 under terms requiring the appointment. 

12 d. An employee of the corporation whose employment 

13 contract requires the appointment. 
14 e. A party to a voting agreement created under section 

15 490.731. 
16 8. Subject to section 490.724 and to any express 
17 limitation on the proxy's authority a~~ear±ftg-oft-~he-£aee-o£ 
18 stated in the appointment form or electronic transmission, a 

19 corporation is entitled to accept the proxy's vote or other 

20 action as that of the shareholder making the appointment. 
21 Sec. 18. Section 490.724, subsections 4 and 5, Code 2001, 

22 are amended to read as follows: 
23 4. The corporation and its officer or agent who accepts or 
24 rejects a vote, consent, waiver, or proxy appointment in good 

25 faith and in accordance with the standards of this section or 

26 section 490.722, subsection 2, are not liable in damages to 

27 the shareholder for the consequences of the acceptance or 

28 rejection. 
29 5. Corporate action based on the acceptance or rejection 
30 of a vote, consent, waiver, or proxy appointment under this 
31 section or section 490.722, subsection 2, is valid unless a 

32 court of competent jurisdiction determines otherwise. 

33 Sec. 19. Section 490.727, subsection 1, Code 2001, is 

34 amended to read as follows: 

35 1. The articles of incorporation or bylaws may provide for 
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1 a greater quorum or voting requirement for shareholders or 

2 voting groups of shareholders than is provided for by this 

3 chapter. 
4 Sec. 20. Section 490.728, subsection 1, Code 2001, is 
5 amended to read as follows: 
6 1. Unless otherwise provided in the articles of 
7 incorporation, directors are elected by a ma;er±~y plurality 
8 of the votes cast by the shares entitled to vote in the 
9 election at a meeting at which a quorum is present. 

10 Sec. 21. NEW SECTION. 490.729 INSPECTORS OF ELECTION. 
11 1. A corporation having any shares listed on a national 
12 securities exchange or regularly traded in a market maintained 
13 by one or more members of a national or affiliated securities 
14 association shall, and any other corporation may, appoint one 
15 or more inspectors to act at a meeting of shareholders and 
16 make a written report of the inspectors' determinations. Each 
17 inspector shall take and sign an oath faithfully to execute 
18 the duties of inspector with strict impartiality and according 

19 to the best of the inspector's ability. 
20 2. The inspectors shall do all of the following: 
21 a. Ascertain the number of shares outstanding and the 
22 voting power of each. 
23 b. 

24 c. 

Determine the shares represented at a meeting. 
Determine the validity of proxies and ballots. 

25 d. Count all votes. 
26 e. Determine the result. 
27 3. An inspector may be an officer or employee of the 

28 corporation. 
29 Sec. 22. NEW SECTION. 490.732 SHAREHOLDER AGREEMENTS. 
30 1. An agreement among the shareholders of a corporation 
31 that complies with this ·section is effective among the 
32 shareholders and the corporation even though it is 
33 inconsistent with one or more other provisions of this chapter 

34 in that it does one of the following: 

35 a. Eliminates the board of directors or restricts the 
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1 discretion or powers of the board of directors. 
2 

3 

b. Governs the authorization or making of distributions 
whether or not in proportion to ownership of shares, subject 

4 to the limitations in section 490.640. 

5 c. Establishes who shall be directors or officers of the 

6 corporation, or their terms of office or manner of selection 

7 or removal. 

8 d. Governs, in general or in regard to specific matters, 

9 the exercise or division of voting power by or between the 
10 shareholders and directors or by or among any of them, 
11 including use of weighted voting rights or director proxies. 
12 e. Establishes the terms and conditions of any agreement 

13 for the transfer or use of property or the provision of 
14 services between the corporation and any shareholder, 

15 director, officer, or employee of the corporation, or among 

16 any of them. 

17 f. Transfers to one or more shareholders or other persons 
18 all or part of the authority to exercise the corporate powers 
19 or to manage the business and affairs of the corporation, 
20 including the resolution of any issue about which there exists 
21 a deadlock among directors or shareholders. 

22 g. Requires dissolution of the corporation at the request 

23 of one or more of the shareholders or upon the occurrence of a 
24 specified event or contingency. 
25 h. Otherwise governs the exercise of the corporate powers 
26 or the management of the.business and affairs of the 
27 corporation or the relationship among the shareholders, the 
28 directors, and the corporation, or among any of them, and is 
29 not contrary to public policy. 

30 2. An agreement authorized by this section must satisfy 

31 all of the following requirements: 

32 a. Be set forth in one of the following places and 
33 manners: 

34 (1) The articles of incorporation or bylaws and approved 
35 by all persons who are shareholders at the time of the 
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1 agreement. 

2 (2) In a written agreement that is signed by all persons 
3 who are shareholders at the time of the agreement and is made 
4 known to the corporation. 

5 b. Be subject to amendment only by all persons who are 

6 shareholders at the time of the amendment, unless the 

7 agreement provides otherwise. 

8 c. Be valid for ten years, unless the agreement provides 
9 otherwise. 

10 3. The existence of an agreement authorized by this 
11 section shall be noted conspicuously on the front or back of 

12 each certificate for outstanding shares or on the information 

13 statement required by section 490.626, subsection 2. If at 

14 the time of the agreement the corporation has shares 

15 outstanding represented by certificates, the corporation shall 

16 recall the outstanding certificates and issue substitute 
17 certificates that comply with this section. The failure to 
18 note the existence of the agreement on the certificate or 
19 information statement shall not affect the validity of the 
20 agreement or any action taken pursuant to it. Any purchaser 

21 of shares who, at the time of purchase, did not have knowledge 

22 of the existence of the agreement shall be entitled to 

23 recision of the purchase. A purchaser shall be deemed to have 

24 knowledge of the existence of the agreement if its existence 

25 is noted on the certificate or information statement for the 
26 shares in compliance with this section and, if the shares are 
27 not represented by a certificate, the information statement is 

28 delivered to the purchaser at or prior to the time of purchase 
29 of the shares. An action to enforce the right of recision 

30 

31 
32 
33 

authorized 

earlier of 

agreement 
shares. 

by this subsection must be commenced within the 

ninety days after discovery of the existence of the 

or two years after the time of purchase of the 

34 4. An agreement authorized by this section shall cease to 
35 be effective when shares of the corporation are listed on a 
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1 national securities exchange or regularly traced in a market 

2 maintained by one or more members of a national or affiliated 

3 securities association. If the agreement ceases to be 

4 effective for any reason, the board of directors may, if the 

5 agreement is contained or referred to in the corporation's 
6 articles of incorporation or bylaws, adopt an amendment to the 
7 articles of incorporation or bylaws, without shareholder 

8 action, to delete the agreement and any references to it. 
9 5. An agreement authorized by this section that limits the 

10 discretion or powers of the board of directors shall relieve 

11 the directors of, and impose upon the person or persons in 

12 whom such discretion or powers are vested, liability for acts 

13 or omissions imposed by law on directors to the extent that 

14 the discretion or powers of the directors are limited by the 

15 agreement. 
16 6. The existence or performance of an agreement authorized 
17 by this section shall not be a ground for imposing personal 

18 liability on any shareholder for the acts or debts of the 

19 corporation even if the agreement or its performance treats 

20 the corporation as if it were a partnership or results in 

21 failure to observe the corporate formalities otherwise 
22 applicable to the matters governed by the agreement. 
23 7. Incorporators or subscribers for shares may act as 

24 shareholders with respect to an agreement authorized by this 
25 section if no shares have been issued when the agreement is 

26 made. 

27 Sec. 23. Section 490.740, Code 2001, is amended by 

28 striking the section and inserting in lieu thereof the 

29 following: 
30 490.740 DEFINITIONS. 
31 In this part, unless the context otherwise requires: 

32 1. "Derivative proceeding" means a civil suit in the right 

33 of a domestic corporation or, to the extent provided in 

34 section 490.747, in the right of a foreign corporation. 

35 2. "Shareholder" includes a beneficial owner whose shares 
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1 are held in a voting trust or held by a nominee on the 

2 beneficial owner's behalf. 

3 Sec. 24. NEW SECTION. 490.741 STANDING. 

4 A shareholder shall not commence or maintain a derivative 
5 proceeding unless the shareholder satisfies both of the 

6 following: 
7 1. Was a shareholder of the corporation at the time of the 

8 act or omission complained of or became a shareholder through 

9 transfer by operation of law from one who was a shareholder at 

10 that time. 

11 2. Fairly and adequately represents the interests of the 

12 corporation in enforcing the right of the corporation. 

13 Sec. 25. NEW SECTION. 490.742 DEMAND. 
14 A shareholder shall not commence a derivative proceeding 
15 until both of the following have occurred: 

16 1. A written demand has been made upon the corporation to 

17 take suitable action. 

18 2. Ninety days have expired from the date the demand was 

19 made, unless the shareholder has earlier been notified that 

20 the demand has been rejected by the corporation or unless 
21 irreparable injury to the corporation would result by waiting 

22 for the expiration of the ninety-day period. 
23 Sec. 26. NEW SECTION. 490.743 STAY OF PROCEEDINGS. 
24 If the corporation commences an inquiry into the 

25 allegations made in the demand or complaint, the court may 
26 stay any derivative proceeding for a period of time as the 

27 court deems appropriate. 
28 Sec. 27. NEW SECTION. 490.744 DISMISSAL. 
29 1. A derivative proceeding shall be dismissed by the court 
30 on motion by the corporation if one of the groups specified in 

31 subsection 2 or 6 has determined in good faith after 

32 conducting a reasonable inquiry upon which its conclusions are 

33 based that the maintenance of the derivative proceeding is not 

34 in the best interests of the corporation. A corporation 

35 moving to dismiss on this basis shall submit in support of the 
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1 motion a short and concise statement of the reasons for its 
2 determination. 

3 2. Unless a panel is appointed pursuant to subsection 6, 

4 the determination in subsection 1 shall be made by one of the 

5 following: 

6 a. A majority vote of independent directors present at a 

7 meeting of the board of directors if the independent directors 

8 constitute a quorum. 

9 b. A majority vote of a committee consisting of two or 

10 more independent directors appointed by majority vote of 

11 independent directors present at a meeting of the board of 
12 directors, whether or not such independent directors 

13 constitute a quorum. 

14 3. None of the following shall by itself cause a director 

15 to be considered not independent for purposes of this section: 

16 a. The nomination or election of the director by persons 

17 who are defendants in the derivative proceeding or against 
18 whom action is demanded. 

19 b. The naming of the director as a defendant in the 

20 derivative proceeding or as a person against whom action is 

21 demanded. 

22 c. The approval by the director of the act being 

23 challenged in the derivative proceeding or demand if the act 

24 resulted in no personal benefit to the director. 

25 4. If a derivative proceeding is commenced after a 
26 determination has been made rejecting a demand by a 

27 shareholder, the complaint shall allege with particularity 

28 facts establishing one of the following: 

29 a. That a majority of the board of directors did not 

30 consist of independent directors at the time the determination 

31 was made. 

32 b. That the requirements of subsection 1 have not been 

33 met. 

34 All discovery and other proceedings shall be stayed during 

35 the pendency of any motion to dismiss unless the court finds 
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1 upon the motion of any party that particularized discovery is 

2 necessary to preserve evidence or prevent undue prejudice to 

3 that party. 
4 5. If a majority of the board of directors does not 

5 consist of independent directors at the time the determination 

6 is made, the corporation shall have the burden of proving that 

7 the requirements of subsection 1 have been met. If a majority 

8 of the board of directors consists of independent _directors at 
9 the time the determination is made, the plaintiff shall have 

10 the burden of proving that the requirements of subsection 1 
11 have not been met. 

12 6. The court may appoint a panel of one or more 

13 independent persons upon motion by the corporation to make a 

14 determination whether the maintenance of the derivative 

15 proceeding is in the best interests of the corporation. In 
16 such case, the plaintiff shall have ·the burden of proving that 
17 the requirements of subsection 1 have not been met. 
18 Sec. 28. NEW SECTION. 490.745 DISCONTINUANCE OR 

19 SETTLEMENT. 

20 A derivative proceeding shall not be discontinued or 

21 settled without the court's approval. If the court determines 

22 that a proposed discontinuance or settlement will 

23 substantially affect the interests of the corporation's 

24 shareholders or a class of shareholders, the court shall 
25 direct that notice be given to the shareholders affected. 
26 Sec. 29. NEW SECTION. 490.746 PAYMENT OF EXPENSES. 

27 On termination of the derivative proceeding, the court may 

28 do either of the following: 
29 1. Order the corporation to pay the plaintiff's reasonable 

30 expenses, including attorney fees incurred in the proceeding, 

31 if it finds that the proceeding has resulted in a substantial 

32 benefit to the corporation. 
33 2. Order the plaintiff to pay any defendant's reasonable 
34 expenses, including attorney fees incurred in defending the 

35 proceeding, if it finds that the proceeding was commenced or 
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1 maintained without reasonable cause or for an improper 

purpose. 2 

3 Sec. 30. NEW 

4 CORPORATIONS. 

SECTION. 490.747 APPLICABILITY TO FOREIGN 

5 In any derivative proceeding in the right of a foreign 
6 corporation, the matters covered by this part shall be 
7 governed by the laws of the jurisdiction of incorporation of 

8 the foreign corporation except for sections 490.743, 490.745, 

9 and 490.746. 

10 Sec. 31. Section 490.801, Code 2001, is amended to read as 

11 follows: 
12 490.801 REQUIREMENT FOR AND DUTIES OF BOARD OF DIRECTORS. 

13 1. Except as provided in sHbsee~±on-3 section 490.732, 

14 each corporation must have a board of directors. 
15 2. All corporate powers shall be exercised by or under the 
16 authority of, and the business and affairs of the corporation 

17 managed by or under the direction of, its board of directors, 
18 subject to any limitation set forth in the articles of 

19 incorporation, or in an agreement authorized under section 

20 490.732. 

21 3•--A-eerpora~±on-hav±n~-£±£~y-or-£ewer-shareho%aers-may 

22 aispense-w±~h-or-i±m±t-the-a~ther±ty-e£-a-beara-e£-aireetors 
23 by-aeser±b±n~-±n-±~s-artie%es-o£-ineorperatien-who-wi%% 

24 per£orm-some-or-aii-o£-~he-a~ties-o£-a-beara-e£-aireetors. 

25 Sec. 32. Section 490.803, subsections 2, 3, and 4, Code 

26 2001, are amended to read as follows: 

27 2. f£-a-boara-o£-d±ree~ors-has-pewer-~e-£i~-er-ehange-the 

28 n~er-e£-direetorsT-the-boara-may-inerease-or-aeerease-by 

29 thirty-pereent-or-iess-the-nHmber-o£-a±reeters-iast-apprevea 
30 by-the-sharehoidersT-bH~-en%y-~he-shareheiaers-may-±nerease-or 

31 deerease-by-more-than-~h±rty-pereent-~he-nHmber-o£-diree~ers 

32 iast-appreved-by-~he-sharehoiders. The number of directors 

33 may be increased or decreased from time to time by amendment 

34 to, or in the manner provided in, the articles of 

35 incorporation or the bylaws. 

-18-



S.F. H.F. --------

1 3.--~he-ar~±eles-e£-±~eerpera~±e~-er-bylaws-may-es~abl±sh-a 

2 var±able-ra~ge-£er-~he-s±ze-e£-~he-beard-e£-d±ree~ers-by 

3 £±x±~g-a-m±~±mttm-a~d-max±mttm-~ttmber-e£-d±ree~ers.--T£-a 

4 var±able-ra~ge-±s-es~abl±shed,-~he-~ttmber-e£-d±ree~ers-may-be 

5 £±xed-er-eha~ged-£rem-~±me-~e-~±me,-w±~h±~-~he-m±~±mttm-a~d 

6 max±mttm7-by-~he-sharehelders-er-~he-beard-e£-d±ree~ers.--A£~er 

7 shares-are-±sstted,-e~ly-~he-sharehelders-may-eha~ge-~he-ra~ge 

8 £er-~he-s±ze-e£-~he-beard-er-eha~ge-£rem-a-£±xed-~e-a 

9 variable-ra~ge-s±ze-beard-er-v±ee-versa. 

10 4• 3. Directors are elected at the first annual 
11 shareholders' meeting and at each annual meeting thereafter 
12 unless their terms are staggered under section 490.806. 

13 Sec. 33. Section 490.809, Code 2001, is amended to read as 
14 follows: 
15 490.809 REMOVAL OF DIRECTORS BY JUDICIAL PROCEEDING. 
16 1. The district court of the county where a corporation's 
17 principal office or, if none in this state, its registered 
18 office is located may remove a director of the corporation 

19 from office in a proceeding commenced e±~her by or in the 
20 right of the corporation er-by-±~s-sharehelders-held±~g-a~ 
21 %eas~-~we~~y-peree~~-e£-~he-ott~s~a~d±~g-shares-e£-a~y-e%ass if 
22 the court finds that both of the following apply: 
23 a. The director engaged in fraudulent er-d±she~es~ conduct 
24 with respect to the corporation or its shareholders, grossly 
25 abused the position of director, or intentionally inflicted 
26 harm on the corporation. 

27 b. Remeva%-is Considering the director's course of conduct 
28 and the inadequacy of other available remedies, removal would 
29 be in the best interest of the corporation. 
30 2. A shareholder proceeding on behalf of the corporation 
31 under subsection 1 shall comply with all of the requirements 

32 of division VII, part D, except section 490.741. 

33 ~. 3. The court ~ha~-remeves-a, in addition to removing 

34 the directorL may bar the director from reelection for a 

35 period prescribed by the court. 
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1 3.--%£-shareholaers-eommeftee-e-proeeea±ftg-~ftaer-s~b~ee~±oft 

2 l7-~hey-~hall-ma~e-~he-eorpore~±oft-a-par~y-ae£eftaaft~• 

3 4. This section does not limit the equitable powers of the 

4 court to order other relief. 

5 Sec. 34. Section 490.821, Code 2001, is amended to read as 

6 ·follows: 

7 490.821 ACTION WITHOUT MEETING. 

8 1. Bftless Except to the extent that the articles of 

9 incorporation or bylaws prov±ae-o~herwise require that action 

10 by the board of directors be taken at a meeting, action 

11 required or permitted by this chapter to be taken a~-a by the 

12 board of a±ree~ors~-mee~iftg directors may be taken without a 

13 meeting if ~he-ae~±oft-is-~akeft-by-all-members-o£-~he-boara. 

14 ~he-ae~±oft-m~s~-be-eviaefteea-by-ofte-or-more-wr±~~eft-eoftseft~s 

15 each director signs a consent describing the action to be 

16 taken,-sigftea-by-eaeh-airee~or,-afta-iftel~aea-ift-~he-mift~~es-or 

17 £ilea-wi~h-~he-eorpora~e-reeoras-re£lee~±ftg-~he-ae~ioft-~a~eft 

18 and delivers it to the corporation. 

19 2. Action taken under this section is e££ee~ive-wheft-~he 

20 las~-airee~or-sigfts-~he-eoftseft~7-~ftless-~he-eoftseft~-spee±£ies 

21 a-ai££ereft~-e££ee~ive-aa~e the act of the board of directors 

22 when one or more consents signed by .all the directors are 

23 delivered to the corporation. The consent may specify the. 

24 time at which the action taken is to be effective. A 

25 director's consent may be withdrawn by revocation signed by 

26 the director and delivered to the corporation prior to 

27 delivery to the corporation of unrevoked written consents 

28 signed by all the directors. 

29 3. A consent signed under this section has the effect of a 

30 mee~iftg-vo~e an action taken at a meeting of the board of 

31 directors and may be described as such in any document. 

32 Sec. 35. Section 490.824, subsection 1, unnumbered 

33 paragraph 1, Code 2001, is amended to read as follows: 

34 Unless the articles of incorporation or bylaws require a 

35 different number, or unless otherwise specifically provided in 
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1 this chapter, a quorum of a board of directors consists of 

2 either: 

3 Sec. 36. Section 490.825, Code 2001, is amended to read as 
4 follows: 

5 490.825 COMMITTEES. 

6 i. Unless this chapter, the articles of incorporationL or 

7 the bylaws provide otherwise, a board of directors may create 

8 one or more committees and appoint one or more members of the 

9 board of directors to serve on them any committee. Eaeh 

10 eommittee-may-have-two-or-more-memher~;-who-~erve-at-the 

11 plea~ttre-o£-the-board-o£-direetor~. 

12 2. ~he Unless this chapter provides otherwise, the 

13 creation of a committee and appointment of members to it must 

14 be approved by the greater of either: 

15 a. A majority of all the directors in office when the 

16 action is taken. 
17 b. The number of directors required by the articles of 
18 incorporation or bylaws to take action under section 490.824. 

19 3. Sections 490.820 through 490.824;-whieh-goverft 

20 meetiftgsT-aetioa-withottt-meetiag~;-ftotiee-aad-waiver-o£ 

21 ftotiee,-aftd-qttorttm-aad-votiftg-reqttiremeftts-o£-the-board-o£ 

22 direetors7 apply both to committees of the board and to their 

23 members as-well. 
24 4. To the extent specified by the board of directors or in 

25 the articles of incorporation or bylaws, each committee may 

26 exercise the attthority powers of the board of directors under 

27 section 490.801. 

28 5. A committee shall not, however: 

29 a. Authorize or approve distributions, except according to 

30 formula or method, or within limits, prescribed by the board 

31 of directors. 

32 b. Approve or propose to shareholders action that this 

33 chapter requires be approved by shareholders. 

34 c. Fill vacancies on the board of directors or, subject to 

35 subsection 7, on any of its committees. 
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1 d.--Amend-sr~ieie~-o£-ineor~ors~ion-~~r~~an~-~o-~ee~ion 

2 ~9e.iee%. 
3 e• d. Adopt, amend, or repeal bylaws. 

4 £.--A~~ro¥e-a-~ian-o£-merger-no~-req~iring-shsrehoider 

5 s~~ro~si• 
6 g.--A~~horize-or-s~~ro¥e-reseq~isi~ion-o£-shsres,-exee~~ 

7 seeording-~o-s-£orm~is-or-me~hod-~reseribed-by-~he-bosrd-o£ 

8 diree~ors• 
9 h.--A~~horize-or-s~~rove-~he-iss~snee-or-ssie-or-eon~rse~ 

10 £or-~sie-o£-shsres,-or-de~ermine-~he-designs~ion-snd-reis~i¥e 

11 righ~~,-~re£erenee~,-snd-iimi~s~ion~-o£-s-eiss~-or-~eries-o£ 

12 shsre~,-exee~~-~hs~-~he-bosrd-o£-diree~ors-msy-s~~horize-s 

13 eommi~~ee-or-s-senior-exee~~i¥e-o££ieer-o£-~he-eorpors~ion-~o 

14 do-so-wi~hin-iimi~s-~peei£iesiiy-preseribed-by-~he-bosrd-o£ 

15 diree~ors. 
16 6. The creation of, delegation of authority to, or action 

17 by a committee does not alone constitute compliance by a 

18 director with the standards of conduct described in section 

19 490.830. 

20 7. The board of directors may appoint one or more 

21 directors as alternate members of any committee to replace any 

22 absent or disqualified member during the member's absence or 

23 disqualification. Unless the articles of incorporation or the 

24 bylaws or the resolution creating the committee provide 

25 otherwise, in the event of the absence or disqualification of 

26 a member of a committee, the member or members present at any 

27 meeting and not disqualified from voting, unanimously, may 

28 appoint another director to act in place of the absent or 

29 disqualified member. 

30 Sec. 37. Section 490.830, Code 2001, is amended to read as 

31 follows: 

32 490.830 SENERAb STANDARDS OF CONDUCT FOR DIRECTORS. 

33 1. A-diree~or Each member of the board of directors, when 

34 discharging the duties of a director, shall disehsrge-~hs~ 

35 diree~oris-d~~ies-ss-s-diree~or7-inei~ding-~he-diree~ori~ 
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1 d~~±~s-as-a-m~mb~r-o£-a-eomm±~t~~ act in conformity with all 
2 of the following: 
3 a. In good faith. 
4 b~--w±t~-th~-ear~-aft-ord±ftar±iy-prttd~ftt-persoft-±ft-a-i±~~ 

5 positioft-wottid-~x~re±s~-ttftd~r-s±m±iar-e±rettmstafte~s. 

6 e. b. In a manner the director reasonably believes to be 
7 in the best interests of the corporation. 
8 2. The members of the board of directors or a committee o.f 
9 the board, when becoming informed in connection with their 

10 decision-making function or devoting attention to their 
11 oversight function, shall discharge their duties with the care 
12 that a person in a like position would reasonably believe 
13 appropriate under similar circumstances. 
14 3. In discharging board or committee duties, a director 
15 who does not have knowledge that makes reliance unwarranted is 
16 entitled to rely on the performance by any of the persons 
17 specified in subsection 5 to whom the board may have 
18 delegated, formally or informally by course of conduct, the 
19 authority or duty to perform one or more of the board's 
20 functions that are delegable under applicable law. 
21 ~. 4. In discharging th~-d±r~e~or~s board or committee 
22 duties a director, who does not have knowledge that makes 
23 reliance unwarranted, is entitled to rely on information, 
24 opinions, reports, or statements, including financial 
25 statements and other financial data, if prepared or presented 
26 by any of the £oiiow±ftg~ persons specified in subsection 5. 
27 5. A director is entitled to rely, in accordance with 
28 subsection 3 or 4, on any of the following: 
29 a. One or more officers or employees of the corporation 
30 whom the director reasonably believes to be reliable and 
31 competent in the matters-preseftted functions performed or the 
32 information, opinions, reports, or statements provided. 
33 b. Legal counsel, public accountants, or other persons as 
34 to matters involving skills or expertise the director 

35 reasonably believes are either of the following: 
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1 (1) Matters within the particular person's professional or 

2 expert competence. 
3 (2) Matters as to which the particular person merits 

4 confidence. 

5 c. A committee of the board of directors of which the 

6 director is not a member if the director reasonably believes 

7 the committee merits confidence. 

8 3.--A-d~reeter-~s-ftet-eet~ftg-~ft-geed-£e~th-~£-the-d~reeter 

9 hes-~ftewledge-eefteerft~ftg-the-metter-~ft-~~est~eft-thet-me~es 

10 relieftee-etherw~se-~erm~tted-by-s~bseet~eft-i-~ftwerreftted. 
11 4.--A-d~reeter-±s-ftet-l~eble-£er-efty-eet±eft-te~eft-es-e 

12 d~reeter,-er-efty-£e±l~re-te-te~e-efty-eet~eft,-~£-the-d±reeter 

13 ~er£ermed-the-d~t±es-e£-the-d±reeter~s-e££~ee-ift-eem~lieftee 

14 w±th-this-seet~eft,-er-i£,-eftd-te-the-exteftt-thet,-l±ebility 

15 £er-efty-s~eh-eet±eft-er-£eil~re-te-eet-hes-beeft-limited-by-the 

16 ertieles-e£-ifteerporet~eft-~~rs~eftt-te-seet~eft-49&.83i. 

17 Sec. 38. Section 490.831, Code 2001, is amended by 

18 striking the section and inserting in lieu thereof the 

19 following: 

20 490.831 STANDARDS OF LIABILITY FOR DIRECTORS. 

21 1. A director shall not be liable to the corporation or 

22 its shareholders for any decision as director to take or not 

23 to take action, or any failure to take any action, unless the 

24 party asserting liability in a proceeding establishes both of 

25 the following: 

26 a. That any provision in the articles of incorporation 

27 authorized by section 490.202, subsection 2, paragraph "d", or 

28 the protection afforded by section 490.861 for action taken in 

29 compliance with section 490.862 or 490.863 if interposed as a 

30 bar to the proceeding by the director, does not preclude 

31 liability. 

32 b. That the challenged conduct consisted or was the result 

33 of one of the following: 

34 (1) Action not in good faith. 

35 (2) A decision that satisfies one of the following: 
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1 (a) That the director did not reasonably believe to be in 

2 the best interests of the corporation. 

3 (b) As to which the director was not informed to an extent 

4 the director reasonably believed appropriate in the 

5 circumstances. 

6 (3) A lack of objectivity due to the director's familial, 

7 financial, or business relationship with, or a lack of 

8 independence due to the director's domination or control by, 

9 another person having a material interest in the challenged 
10 conduct, which also meets both of the following criteria: 

11 (a) Which relationship or which domination or control 

12 could reasonably be expected to have affected the director's 

13 judgment respecting the challenged conduct in a manner adverse 

14 to the corporation. 

15 (b) After a reasonable expectation to such effect has been 

16 established, the director shall not have established that the 

17 challenged conduct was reasonably believed by the director to 

18 be in the best interests of the corporation. 

19 (4) A sustained failure of the director to devote 

20 attention to ongoing oversight of the business and affairs of 

21 the corporation, or a failure to devote timely attention, by 

22 making, or causing to be made, appropriate inquiry, when 

23 particular facts and circumstances of significant concern 

24 materialize that would alert a reasonably attentive director 

25 to the need for such oversight, attention, or inquiry. 

26 (5) Receipt of a financial benefit to which the director 

27 was not entitled or any other breach of the director's duties 

28 to deal fairly with the corporation and its shareholders that 

29 is actionable under applicable law. 

30 2. a. A party seeking to hold the director liable for 

31 money damages shall also have the burden of establishing both 

32 of the following: 

33 (1) That harm to the corporation or its shareholders has 

34 been suffered. 

35 (2) The harm suffered was proximately caused by the 
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1 director's challenged conduct. 
2 b. A party seeking to hold the director liable for other 

3 money payment under a legal remedy, such as compensation for 

4 the unauthorized use of corporate assets, shall also have 

5 whatever persuasion burden may be called for to establish that 

6 the payment sought is appropriate in the circumstances. 
7 c. A party seeking to hold the director liable for other 
8 money payment under an equitable remedy, such as profit 
9 recovery by or disgorgement to the corporation, shall also 

10 have whatever persuasion burden may be called for to establish 

11 that the equitable remedy sought is appropriate in the 

12 circumstances. 

13 3. This section shall not do any of the following: 
14 a. In any instance where fairness is at issue, such as 
15 consideration of the fairness of a transaction to the 
16 corporation under section 490.861, subsection 2, paragraph 
17 "c", alter the burden of proving the fact or lack of fairness 

18 otherwise applicable. 

19 b. Alter the fact or lack of liability of a director under 

20 another section of this chapter, such as the provisions 
21 governing the consequences of an unlawful distribution under 
22 section 490.833 or a transactional interest under section 
23 490.861. 

24 c. Affect any rights to which the corporation or a 

25 shareholder may be entitled under another statute of this 

26 state or the United States. 

27 Sec. 39. Section 490.833, Code 2001, is amended to read as 

28 follows: 

29 490.833 LIABILITY FOR UNLAWFUL DISTRIBUTION. 

30 1. 8ftless-~he-d±ree~or-eompl±es-w~~h-~he-appl~eable 

31 s~aftdards-o£-eoftdtte~-deser~bed-~ft-see~~oft-499.836,-a A 

32 director who votes for or assents to a distribution made-±ft 

33 v~ola~~oft-o£-~h~s-ehap~er-or-~he-ar~~eles-o£-~fteorpora~~oft in 

34 excess of what may be authorized and made pursuant to section 

35 490.640, subsection 1, or section 490.1409, subsection 1, is 
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1 personally liable to the corporation for the amount of the 

2 distribution that exceeds what could have been distributed 

3 without violating ~h±s-ehap~er-er-~he-ar~±cles-e£ 

4 ±fteerpera~±eft section 490.640, subsection 1, or section 
5 490.1409, subsection 1, if the party asserting liability 

6 establishes that when taking the action the director did not 
7 comply with section 490.830. 

8 2. A director held liable for an unlawful distribution 

9 under subsection 1 is entitled to eeft~r±btt~±eft-£rem both of 

10 the following: 

11 a. Bvery Contribution from every other director who ve~ed 

12 £er-er-asseft~ed-~e-~he-d±s~r±btt~±eft-w±~hett~-eemply±ftg-w±~h-~he 
13 appl±cable-s~aftdards-e£-eeftdtte~-deser±bed-±ft-see~±eft-49&.836 
14 could be held liable under subsection 1 for the unlawful 
15 distribution. 

16 b. Bach Recoupment from each shareholder £er of the pro 

17 rata portion of ~he amount of the unlawful distribution the 

18 shareholder acceptedL knowing the distribution was made in 

19 violation of ~h±s-ehap~er-er-~he-ar~±eies-e£-±fteerpera~±eft 

20 section 490.640, subsection 1, or section 490.1409, subsection 
21 1. 

22 3. a. A proceeding to enforce the liability of a director 
23 under subsection 1 is barred unless it is commenced within two 

24 years after one of the following dates: 
25 (1) The date on which the effect of the distribution was 

26 measured under section 490.640, subsection 5 or 7. 

27 (2) The date as of which the violation of section 490.640, 

28 subsection 1, occurred as the consequence of disregard of a 
29 restriction in the articles of incorporation. 
30 (3) The date on which the distribution of assets to 

31 shareholders under section 490.1409, subsection 1, was made. 

32 b. A proceeding to enforce contribution or recoupment 

33 under subsection 2 is barred unless it is commenced within one 

34 year after the liability of the claimant has been finally 

35 adjudicated under subsection 1. 
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1 Se~. 40. Section 490.840, Code 2001, is amended to read as 

2 follows: 
3 490.840 REe9%REB OFFICERS. 
4 1. A corporation has the o££ieer~ offices described in its 

5 bylaws or appointed designated by the board of directors in 

6 accordance with the bylaws. 

7 2. A-dttiy-appointed The board of directors may elect 

8 individuals to fill one or more offices of the corporation. 

9 An officer may appoint one or more officers or-a~~~~tant 
10 o££~eer8 if authorized by the bylaws or the board of 

.11 directors. 
12 3. The bylaws or the board of directors shall deiegate 
13 assign to one of the officers responsibility for preparing 

14 minutes of the directors' and shareholders' meetings and for 

15 maintaining and authenticating the records of the corporation 

16 required to be kept under section 490.1601, subsections 1 and 

17 5. 

18 4. The same individual may simultaneously hold more than 
19 one office in a corporation. 
20 Sec. 41. Section 490.842, Code 2001, is amended to read as 

21 follows: 
22 490.842 STANDARDS OF CONDUCT FOR OFFICERS. 
23 1. An officer with-diseret~onary-attthor±ty-8hali-d±seharge 

24 ehe-o££±eer~~-dtte±e8-ttnder-that-attthority when performing in 

25 such capacity shall act in conformity with all of the 
26 following: 
27 a. In good faith. 
28 b. With the care an-ordinarily-prudent that a person in a 
29 like position would reasonably exercise under similar 

30 circumstances. 

31 c. In a manner the officer reasonably believes to be in 

32 the best interests of the corporation. 
33 2. In discharging the per8on~~ officer's duties an 

34 officer, who does not have knowledge that makes reliance 
35 unwarranted, is entitled to rely on in£ormatien,-ep±n±on87 
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1 ~e~or~~~-or-s~a~emeftt~,-ifteitldiftg-£iftafteiai-~~a~emeft~~-aftd 

2 o~her-£iftafte±ai-d8ta,-i£-~re~ared-or-~re~eft~ed-by-ei~her any 
3 of the following: 

4 a. The performance of properly delegated responsibilities 

5 by one or more employees of the corporation whom the officer 

6 reasonably believes to be reliable and competent in performing 

7 the responsibilities delegated. 

8 a~ b. 9fte Information, opinions, reports, or statements, 

9 including financial statements and other financial data, 
10 prepared or presented by one or more o££ieer~-or employees of 
11 the corporation whom the officer reasonably believes to be 
12 reliable and competent in the matters presented. 

13 b~ c. Legal counsel, public accountants, or other persons 

14 retained by the corporation as to matters involving skills or 

15 expertise the officer reasonably believes are matters within 

16 the particular person's professional or expert competence~ 
17 in which the particular person merits confidence. 
18 3. Aft-o££ieer-i~-fto~-ae~iftg-ift-good-£ai~h-i£-~he-o££ieer 

19 ha~-kftowiedge-eofteerftiftg-~he-ma~~er-ift-qtle~~ioft-~ha~-makes 

20 reiiaftee-o~herwise-~ermi~~ed-by-stlbsee~ioft-i-uftwarraft~ed7 An 

21 officer shall not be liable as an officer to the corporation 

22 or its shareholders for any decision to take or not to take 

23 action, or any failure to take any action, if the duties of 

24 the officer are performed in compliance with this section. 
25 Whether an officer who does not comply with this section shall 
26 have liability will depend in such instance on applicable law, 
27 including those principles of section 490.831 that have 
28 relevance~ 

29 •~--Aft-o££ieer-i~-fte~-iiabie-£or-afty-ae~ieft-~akeft-as-aft 

30 o££ieer,-or-afty-£aiitlre-~o-~ake-afty-ae~ioft,-i£-~he-o££ieer 

31 ~er£ormed-~he-dtlties-o£-~he-o££ieer~s-o££iee-ift-eom~iiaftee 
32 wi~h-~hi~-see~ioft~ 

33 Sec. 42. Section 490.843, Code 2001, is amended to read as 
34 follows: 
35 490.843 RESIGNATION AND REMOVAL OF OFFICERS. 
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1 1. An officer may resign at any time by delivering notice 

2 to the corporation. A resignation is effective when the 

3 notice is delivered unless the notice specifies a later 

4 effective ea~e time. If a resignation is made effective at a 

5 later da~e time and the ee~~e~a~±en board or appointing 

6 officer accepts the future effective ea~e time, ±~s the board 

7 e£-ei~ee~e~s or the appointing officer may fill the pending 

8 vacancy before the effective ea~e time if the board e£ 

9 di~ee~e~s or appointing officer provides that the successor 

10 does not take office until the effective ea~e time. A 

11 ~esigna~ien-may-be-e~aiiy-eemmttn±ea~ed-~~e~ided-~ha~-~he 

12 resigna~±en-±s-e££ee~±~e-eniy-±£-w~±~~en-ne~iee-e£-~he 

13 resigna~ien-is-eei±~e~ee-wi~h±n-~weney-£ett~-hett~s-e£-stteh-e~ai 

14 eemmttnieaeien. 

15 2. A-bea~d-e£-di~ee~e~s-may-~emeve-any An officer may be 

16 removed at any time with or without cause by any of the 

17 following: 

18 a. The board of directors. 

19 b. The officer who appointed such officer, unless the 

20 bylaws of the board of directors provide otherwise. 

21 c. Any other officer if authorized by the bylaws of the 

22 board of directors. 

23 3. In this section, "appointing officer" means the 

24 officer, including any successor to that officer, who 

25 appointed the officer resigning or being removed. 

26 Sec. 43. Section 490.850, Code 2001, is amended to read as 

27 follows: 

28 490.850 DEFINITIONS. 

29 As used in this part of this chapter, unless the context 

30 otherwise requires: 

31 1. "Corporation" includes any domestic or foreign 

32 predecessor entity of a corporation in a merger er-e~her 

33 ~~ansae~ien-in-whieh-~he-~~eeeeesse~~s-ex±seenee-eeasee-ttpeft 

34 eensttmma~ien-e£-~he-~~ansae~ien. 

35 2. "Director" or "officer" means an individual who is or 
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1 was a director or officer, respectively, of a corporation or 

2 aft-iftdi~idttai who, while a director or officer of a the 

3 corporation, is or was serving at the corporation's request as 

4 a director, officer, partner, trustee, employee, or agent of 
5 another £ore.igft-or domestic or foreign corporation, 
6 partnership, joint venture, trust, employee benefit plan, or 

7 other eft~er~rise entity. A director or officer is considered 

8 to be serving an employee benefit plan at the corporation's 

9 request if the director's duties to the corporation also 

10 impose duties on, or otherwise involve services by, that 

11 director to the plan or to participants in or beneficiaries of 

12 the plan. "Director" or "officer" includes, unless the 
13 context requires otherwise, the estate or personal 
14 representative of a director or officer. 
15 3. "Disinterested director" means a director who at the 

16 time of a vote referred to in section 490.853, subsection 3, 

17 or a vote or selection referred to in section 490.855, 

18 subsection 2 or 3, is not either of the following: 

19 a. A party to the proceeding. 
20 b. An individual having a familial, financial, 

21 professional, or employment relationship with the director 
22 whose indemnification or advance for expenses is the subject 
23 of the decision being made, which relationship would, in the 
24 circumstances, reasonably be expected to exert an influence on 

25 the director's judgment when voting on the decision being 

26 made. 

27 3T 4. "Expenses" ifteittde includes counsel fees. 
28 -IT 5 •. "Liability" means the obligation to pay a judgment, 

29 settlement, penalty, fine, including an excise tax assessed 
30 with respect to an employee benefit plan, or reasonable 

31 expenses incurred with respect to a proceeding. 

32 5T 6. "Official capacity" means: 

33 a. When used with respect to a director, the office of 

34 director in a corporation. 

35 b. When used with respect to an iftdi~idtta~-e~her-~haft-a 
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1 diree~or officer, as contemplated in section 490.856, the 
2 office in a corporation held by the officer or-~he-emp%oymen~ 

3 or-89eney-re%8~ionship-ttnder~8~en-by-~he-emp%oyee-or-e9en~-on 
4 beh8i£-o£-~he-eorpore~ion. 

5 "Official capacity" does not include service for any other 

6 £oreign-or domestic or foreign corporation or any partnership, 

7 joint venture, trust, employee benefit plan, or other 
8 en~erp~ise entity. 

9 6.- 1.:... "Party" ine%ttdes means an individual who was, is, or 
10 is threatened to be made a nemed defendant or respondent in a 
11 proceeding. 

12 7.- .!.:_ "Proceeding" means any threatened, pending, or 

13 completed action, suit, or proceeding, whether civil, 

14 criminal, administrative, or investigative and whether formal 

15 or informal. 

16 Sec. 44. Section 490.851, Code 2001, is amended to read as 
17 follows: 
18 490.851 AS~H9Rf~¥-~9-fN9EMNfP¥ PERMISSIBLE 
19 INDEMNIFICATION. 

20 1. Except as otherwise provided in sttbsee~ion-4 this 

21 section, a corporation may indemnify an individual mede who is 

22 a party to a proceeding because the individual is e~-wes a 
23 director against liability incurred in the proceeding if all 
24 of the following apply: 
25 a. The individual acted in good faith. 
26 b. The individual reasonably believed: 
27 (1) In the case of conduct in the individual's official 

28 capacity wi~h-~he-eerpere~ien, that the individual's conduct 

29 was in the corporation's best interests. 

30 (2) In all other cases, that the individual's conduct was 

31 at least not opposed to the corporation's best interests. 

32 c. In the case of any criminal proceeding, the individual 
33 had no reasonable cause to believe the individual's conduct 

34 was unlawful, or the individual engaged in conduct for which 
35 broader indemnification has been made permissible or 
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1 obligatory under a provision of the articles of incorporation 

2 as authorized by section 490.202, subsection 2, paragraph "e". 
3 2. A director's conduct with respect to an employee 

4 benefit plan for a purpose the director reasonably believed to 

5 be in the interests of the participants in and beneficiaries 

6 of the plan is conduct that satisfies the requirement of 

7 subsection 1, paragraph "b", subparagraph (2). 
8 3. The termination of a proceeding by judgment, order, 
9 settlement, conviction, or upon a plea of nolo contendere or 

10 its equivalent is not, of itself, determinative that the 
11 director did not meet the relevant standard of conduct 

12 described in this section. 

13 4. A Unless ordered by a court under section 490.854, 

14 subsection 1, paragraph "c", a corporation shall not indemnify 
15 a director under this section in either of the following 
16 circumstances: 
17 a. In connection with a proceeding by or in the right of 

18 the corporation i~-whieh-~he-diree~or-was-adj~dged-iiabie-~o 
19 ~he-eor~ora~ien, except for reasonable expenses incurred in 

20 connection with the proceeding if it is determined that the 

21 director has met the relevant standard of conduct under 

22 subsection 1. 
23 b. In connection with any o~her proceeding ehargi~g 
24 im~ro~er-~ersenai-be~e£i~-~o-~he-diree~or,-whe~her-or-~e~ 

25 i~voivi~g-ae~ie~-i~-~he-diree~or~s-o££ieiai-ea~aei~y,-i~ with 
26 respect to conduct for which the director was adjudged liable 

27 on the basis that ~ersena% the director received a financial 

28 benefit was-im~re~er%y-reeeived-by-~he-diree~er to which the 

29 director was not entitled, whether or not involving action in 

30 the director's official capacity. 

31 5·--%ndem~i£iea~io~-~ermi~~ed-~nder-~his-see~ion-i~ 

32 eo~~ee~ie~-wi~h-a-~roeeeding-by-or-in-~he-righ~-o£-~he 

33 eorpera~io~-is-%imi~ed-~e-reasonab%e-expenses-i~e~rred-in 

34 eonnee~ion-wi~h-~he-~roeeeding. 

35 Sec. 45. Section 490.852, Code 2001, is amended to read as 
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1 follows: · 

2 490.852 MANDATORY INDEMNIFICATION. 

3 5ftiess-iimited-by-±ts-ert±eies-o£-±fteorporetioft,-e A 
4 corporation shall indemnify a director who was wholly 
5 successful, on the merits or otherwise, in the defense of any 

6 proceeding to which the director was a party because the 

7 director is or was a director of the corporation against 

8 reasonable expenses incurred by the director in connection 

9 with the proceeding. 
10 Sec. 46. Section 490.853, Code 2001, is amended to read as 
11 follows: 
12 490.853 ADVANCE FOR EXPENSES. 

13 1. A corporation may, before final disposition of a 
14 proceeding, advance funds to pay for or reimburse the 

15 reasonable expenses incurred by a director who is a party to a 

16 proceeding ±ft-edveftee-o£-£±fte%-d±spositioft-o£-the-proeeediftg 

17 because the person is a director if efty-o£ the person delivers 
18 all of the following epp%y to the corporation: 
19 a. ~he-d±reetor-£ttrft±shes-the-eorporetioft-e ~ written 
20 affirmation of the director's good faith belief that the 
21 director has met the relevant standard of conduct described in 

22 section 490.851 or that the proceeding involved conduct for 
23 which liability has been eliminated under a provision of the 

24 articles of incorporation as authorized by section 490.202, 

25 subsection 2~ paragraph "d". 
26 b. ~he-direetor-£ttrftishes-the-eorperatioft-a The director's 
27 written undertakingT-exeettted-persofte%%y-or-oft-the-direetor~s 
28 beha%£T to repay the-advaftee any funds advanced if the 
29 director is not entitled to mandatory indemnification under 
30 section 490.852 and it is ultimately determined under section 

31 490.854 or section 490.855 that the director d±d-ftot-meet-that 

32 has not met the relevant standard of conduct described in 
33 section 490.851. 

34 e~--A-determiftatioft-is-made-that-the-£aets-theft-kftowft-to 

35 those-mak±ftg-the-determiftatioft-wott~d-ftot-preeittde 
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1 ±ftdemft±£±eat±oft-ttftder-th±s-part~ 
2 2. The undertaking required by subsection 1, paragraph 
3 "b", must be an unlimited general obligation of the director 
4 but need not be secured and may be accepted without reference 

5 to the financial ability of the director to make repayment. 

6 3. Beterm±ftat±oft~-aftd-attthor±zat±Oft8 Authorizations of 

7 payments under this section shall be made ±ft-the-maftfter 
8 8pee±£±ed-±ft-~eet±oft-49e~ess according to the one of the 
9 following: 

10 a. By the board of directors: 
11 (1) If there are two or more disinterested directors, by a 
12 majority vote of all the disinterested directors, a majority 

13 of whom shall for such purpose constitute a quorum, or by a 

14 majority of the members of a committee of two or more 

15 disinterested directors appointed by such a vote. 

16 (2) If there are fewer than two disinterested directors, 
17 by the vote necessary for action by the board in accordance 
18 with section 490.824, subsection 3, in which authorization 
19 directors who do not qualify as disinterested directors may 

20 participate. 
21 b. By the shareholders, but shares owned by or voted under 
22 the control of a director who at the time does not qualify as 

23 a disinterested director may not be voted on the 

24 authorization. 
25 Sec. 47. Section 490.854, Code 2001, is amended to read as 

26 follows: 
27 490.854 COURT-ORDERED INDEMNIFICATION. 
28 1. Sft%e~~-a-eorporat±oft~8-art±e%e8-o£-±fteorporat±oft 

29 prov±de-otherw±8e7-a A director o£-the-eorporat±oft who is a 

30 party to a proceeding because the person is a director may 

31 apply for indemnification or an advance for expenses to the 

32 court conducting the proceeding or to another court of 
33 competent jurisdiction. 9ft After receipt of an application, 

34 the-eourt and after giving any notice the-eottrt it considers 
35 necessary may-order, the court shall do one of the following: 
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1 a. Order indemnification if i~ the court determines ei~her 

2 e£-~he-£eiiewiftg~ 

3 %.--Phe that the director is entitled to mandatory 
4 indemnification under section 490.8527-ift-whieh-ea~e-~he-eeHr~ 
5 ~haii-ai~o-order-~he-eorpora~ioft-~o-pay-~he-diree~or~ 

6 rea~oftabie-expeft~e~-ifteHrred-~e-eb~aift-eoHr~-ordered 

7 iftdemfti£iea~ieft. 
8 ~.--Phe-diree~er-i~-£airiy-aftd-rea~oftab%y-eft~i~%ed-~o 

9 ~ftdemfti£iea~ioft-ift-view-o£-a%%-~he-re%evaft~-eireHm~~aftee~7 

10 whe~her-er-fte~-~he-diree~or-me~-~he-~~aftdard-o£-eeftdHe~-~e~ 

11 £er~h-ift-~ee~ieft-498.85i-or-wa~-adjHdged-%±abie-a~-de~er±bed 

12 ±ft-~ee~±eft-498•85%7-~Hb~ee~±eft-47-bH~-±£-~he-d±ree~or-wa~ 

13 aa;Hdged-so-iiabie-~he-diree~er~~-iftdemft±£±ea~±eft-±~-i±m±~ed 

14 ~o-rea~eftabie-expeft~e~-ifteHrred• 

15 b. Order indemnification or advance for expenses if the 
16 court determines that the director is entitled to 
17 indemnification or advance for expenses pursuant to a 
18 provision authorized by section 490.858, subsection 1. 

19 c. Order indemnification or advance for expenses if the 
20 court determines, in view of all the relevant circumstances, 
21 that it is fair and reasonable to do one of the following: 
22 (1) To indemnify the director. 
23 (2) To advance expenses to the director, even if the 
24 director has not met the relevant standard of conduct set 
25 forth in section 490.851, subsection 1, failed to comply with 
26 section 490.853 or was adjudged liable in a proceeding 
27 referred to in subsection 490.851, subsection 4, paragraph "a" 
28 or "b", but if the director was adjudged so liable the 
29 director's indemnification shall be limited to reasonable 
30 expenses incurred in connection with the proceeding. 
31 2. If the court determines that the director is entitled 

32 to indemnification under subsection 1, paragraph "a", or to 
33 indemnification or advance for expenses under subsection 1, 

34 paragraph "b", it shall also order the corporation to pay the 
35 director's reasonable expenses incurred in connection with 
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1 obtaining court-ordered indemnification or advance for 

2 expenses. If the court determines that the director is 
3 entitled to indemnification or advance for expenses under 
4 subsection 1, paragraph "c", it may also order the corporation 

5 to pay the director's reasonable expenses to obtain court-
6 ordered indemnification or advance for expenses. 

7 Sec. 48. Section 490.855, Code 2001, is amended to read as 

8 follows: 

9 490.855 DETERMINATION AND AUTHORIZATION OF 
10 INDEMNIFICATION. 
11 1. A corporation shall not indemnify a director under 
12 section 490.851 unless authorized ±ft-~he for a specific ease 

13 proceeding after a determination has been made that 

14 indemnification of the director is permissible ±ft-~he 

15 e±re~ms~aftees because the director has met the relevant 

16 standard of conduct set forth in section 490.851. 

17 2. The determination shall be made by any of the 

18 following: 
19 a. By-~he-beard-e£-d±ree~ers-by-ma;er±~y-ve~e-e£-a-quer~m 

20 eefts±s~±ftg-e£-d±ree~ers-fte~-a~-~he-~±me-~ar~±es-~e-~he 
21 ~reeeed±ftg• If there are two or more disinterested directors, 
22 by the board of directors by a majority vote of all the 

23 disinterested directors, a majority of whom shall for such 

24 purpose constitute a quorum, or by a majority of the members 

25 of a committee of two or more disinterested directors 

26 appointed by such a vote. 
27 b•--%£-a-q~erttm-eaftfte~-be-eb~a±fted-~ftder-~aragra~a-•a•,-by 

28 ma;er±~y-ve~e-e£-a-eemm±~~ee-d~%y-des±gfta~ed-by-~he-beard-e£ 
29 d±ree~ers,-±ft-wh±eh-des±gfta~±eft-d±ree~ers-whe-are-~ar~±es-may 

30 ~ar~±e±~a~e,-eefts±s~±ftg-se%e%y-e£-~we-er-mere-d±ree~ers-fte~-a~ 

31 ~he-~±me-~ar~±es-~e-~he-~reeeed±ftg• 
32 e. b. By special legal counsel: 

33 (1) Selected by-~he-beard~e£-d±ree~ers-er-±~s-eemmi~~ee in 
34 the manner prescribed in paragraph "a" er-•b•. 

35 (2) If a-querttm-e£-~he-beard-e£ there are fewer than two 
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1 disinterested directors eannoe-be-obeained-ttnder-paragrapn-•a• 
2 and-a-eommieeee-eannoe-be-designaeed-ttnder-paragrapn-•bu, 

3 selected by ma;oriey-~oee-of the fttll board of directors, in 

4 which selection directors who are-parties do not qualify as 

5 disinterested directors may participate. 

6 d. ~ By the shareholders, but shares owned by or voted 
7 under the control of direeeors a director who are at the time 
8 parties-eo-ehe-proeeeding does not qualify as a disinterested 

9 director shall not be voted on the determination. 
10 3. Authorization of indemnification and-e~alttation-as-eo 
11 reasonableness-of-expenses shall be made in the same manner as 

12 the determination that indemnification is permissible, except 

13 that if there are fewer than two disinterested directors or if 
14 the determination is made by special legal counsel, 
15 authorization of indemnification and-e~aittaeion-as-eo 
16 reasonableness-of-expenses shall be made by those entitled 
17 under subsection 2, paragraph •e• "b", to select special legal 

18 counsel. 

19 Sec. 49. Section 490.856, Code 2001, is amended to read as 

20 follows: 
21 490.856 INDEMNIFICATION OF OFFICERS,-BMP~¥BBS7-AHB 

22 ASBN~S. 

23 Snless-a-eorporaeion~s-artieies-of-ineorporaeion-proYide 

24 otherwise-ali-of-the-following-apply~ 

25 l.--An-o££ieer-o£-ehe-eorporation-who-is-noe-a-direeeor-is 

26 entitled-eo-mandatory-indemni£ieation-ttnder-seeeion-499•8Si, 

27 and-is-entitied-to-appiy-for-eottre-ordered-indemni£ieation 

28 under-seetion-499.854,-in-eaeh-ease-to-the-same-exeene-as-a 

29 direeeor• 
30 i• 1. ~he A corporation may indemnify and advance expenses 
31 under this part to an officer7 -empioyee,-or-agent of the 

32 corporation who is not-a-direetor-to a party to the proceeding 

33 because the person is an officer, according to all of the 
34 following: 

35 a. To the same extent as to a director. 
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1 3~ b. A-eorporet±o~-mey-eiso-±ftdemft±£y-eftd-ed~eftee 

2 expeftses-to-e~-o££±eer,-empioyee,-or-ege~t-who-±s-~ot-e 
3 d±reetor-to-the-exte~t,-eofts±ste~t-w±th-iew,-thet If the 
4 person is an officer but not a director, to such further 
5 extent as may be provided by ±ts the articles of 
6 incorporation, the bylaws, gefterei-or-spee±£±e-eet±oft a 
7 resolution of ±ts the board of directors, or contract, except 
8 for either of the following: 
9 (1) Liability in connection with a proceeding by or in the 

10 right of the corporation other than for reasonable expenses 
11 incurred in connection with the proceeding. 
12 (2) Liability arising out of conduct that constitutes any 
13 of the following: 
14 (a) Receipt by the officer of a financial benefit to which 
15 the officer is not entitled. 
16 (b) An intentional infliction of harm on the corporation 
17 or the shareholders. 
18 (c) An intentional violation of criminal law. 
19 2. The provisions of subsection 1, paragraph "b", shall 
20 apply to an officer who is also a director if the basis on 
21 which the officer is made a party to a proceeding is an act or 
22 omission solely as an officer. 
23 3. An officer of a corporation who is not a director is 
24 entitled to mandatory indemnification under section 490.852, 

25 and may apply to a court under section 490.854 for 
26 indemnification or an advance for expenses, in each case to 
27 the same extent to which a director may be entitled to 
28 indemnification or advance for expenses under those 
29 provisions. 
30 Sec. SO. Section 490.857, Code 2001, is amended to read as 
31 follows: 
32 490.857 INSURANCE. 
33 A corporation may purchase and maintain-insurance on behalf 
34 of an individual who is or-was a director, or officer, 

35 em~%oyee,-or-egeftt of the corporation, or who, while a 

-39-



S.F. H.F. 

1 director, or officer,-emp%oyee,-or-ageftt of the corporation, 

2 is-or-wes-serYiftg serves at the reqHest-of-the-eorporatioft 
3 corporation's request as a director, officer, partner, 

4 trustee, employee, or agent of another foreigft-or domestic or 

5 foreign corporation, partnership, joint venture, trust, 

6 employee benefit plan, or other eftterprise entity, against 

7 liability asserted against or incurred by that individual in 

8 that capacity or arising from the individual's status as a 

9 director, 2£ officer, emp%oyee,-or-ageftt, whether or not the 

10 corporation would have power to indemnify or advance expenses 
11 to that individual against the same liability under seetioft 

12 498.85%-or-498.85% this part. 

13 Sec. 51. Section 490.858, Code 2001, is amended by 

14 striking the section and inserting in lieu thereof the 

15 following: 

16 490.858 VARIATION BY CORPORATE ACTION -- APPLICATION OF 

17 PART. 

18 1. A corporation may, by a provision in its articles of 

19 incorporation or bylaws or in a resolution adopted or a 

20 contract approved by its board of directors or shareholders, 

21 obligate itself in advance of the act or omission giving rise 

22 to a proceeding to provide indemnification in accordance with 

23 section 490.851 or advance funds to pay for or reimburse 

24 expenses in accordance with section 490.853. Any such 
25 obligatory provision shall be deemed to satisfy the 

26 requirements for authorization referred to in section 490.853, 

27 subsection 3, and in section 490.855, subsection 3. Any such 

28 provision that obligates the corporation to provide 

29 indemnification to the fullest extent permitted by law shall 

30 be deemed to obligate the corporation to advance funds to pay 

31 for or reimburse expenses in accordance with section 490.853 

32 to the fullest extent permitted by law, unless the provision 
33 specifically provides otherwise. 

34 2. Any provision pursuant to subsection 1 shall not 

35 obligate the corporation to indemnify or advance expenses to a 
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1 director of a predecessor of the corporation, pertaining to 

2 conduct with respect to the predecessor, unless otherwise 

3 specifically provided. Any provision for indemnification or 

4 advance for expenses in the articles of incorporation, bylaws, 

5 or a resolution of the board of directors or shareholders of a 
6 predecessor of the corporation in a merger. or in a contract to 
7 which the predecessor is a party, existing at the time the 
8 merger takes effect, shall be governed by section 490.1106, 
9 subsection 1, paragraph "c". 

10 3. A corporation may, by a provision in its articles of 

11 incorporation, limit any of the rights to indemnification or 

12 advance for expenses created by or pursuant to this part. 

13 4. This part does not limit a corporation's power to pay 

14 or reimburse expenses incurred by a director or an officer in 
15 connection with the director's or officer's appearance as a 
16 witness in a proceeding at a time when the director or officer 
17 is not a party. 

18 5. This part does not limit a corporation's power to 
19 indemnify, advance expenses to, or 

20 insurance on behalf of an employee 

21 Sec. 52. NEW SECTION. 490.859 

provide or maintain 

or agent. 

EXCLUSIVITY OF PART. 
22 A corporation may provide indemnification or advance 
23 expenses to a director or an officer only as permitted by this 
24 part. 
25 Sec. 53. NEW SECTION. 490.860 DEFINITIONS. 
26 In this part: 

27 1. "Conflicting interest" with respect to a corporation 

28 means the interest a director of the corporation has 

29 respecting a transaction effected or proposed to be effected 

30 by the corporation, or by a subsidiary of the corporation or 
31 any other entity in which the corporation has a controlling 

32 interest, if either of the following applies: 
33 a. Whether or not the transaction is brought before the 

34 board of directors of the corporation for action, the director 

35 knows at the time of commitment that the director or a related 
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1 person is a party to the transaction or has a beneficial 

2 financial interest in or is so closely linked to the 
3 transaction and is of such financial significance to the 
4 director or a related person that the interest would 
5 reasonably be expected to exert an influence on the director's 
6 judgment if the director were called upon to vote on the 

7 transaction. 
8 b. The transaction is brought, or is of such character and 

9 significance to the corporation that it would in the normal 

10 course be brought, before the board of directors of the 
11 corporation for action, and the director knows at the time of 
12 commitment that any of the following persons is either a party 
13 to the transaction or has a beneficial financial interest in 
14 or is so closely linked to the transaction and is of such 

15 financial significance to the person that the interest would 

16 reasonably be expected to exert an influence on the director's 

17 judgment if the director were called upon to vote on the 

18 transaction: 
19 (1) An entity, other than the corporation, of which the 
20 director is a director, general partner, manager, member, 
21 agent, or employee. 
22 (2) A person that controls one or more of the entities 

23 specified in subparagraph (1) or an entity that is controlled 

24 by, or is under common control with, one or more of the 

25 entities specified in subparagraph (1). 
26 (3) An individual who is a general partner, principal, 

27 comember, or employer of the director. 
28 2. "Director's conflicting interest transaction" with 
29 respect to a corporation means a transaction effected or 
30 proposed to be effected by the corporation, or by a subsidiary 

31 of the corporation or any other entity in which the 

32 corporation has a controlling interest, respecting which a 

33 director of the corporation has a conflict of interest. 

34 3. "Related person" of a director means any of the 
35 following: 
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1 a. The spouse of the director, or a parent or a sibling of 

2 a spouse of a director. 

3 b. A child, grandchild, sibling, or parent of the 

4 director, or a spouse of a child, grandchild, sibling, or 

5 parent of the director. 

6 c. An individual having the same home as the director. 

7 d. A trust or estate of which an individual specified in 

8 this subsection is a substantial beneficiary. 

9 e. A trust, estate, incompetent, conservatee, or minor of 

10 which the director is a fiduciary. 

11 4. "Required disclosure" means disclosure by the director 

12 who has a conflicting interest of both of the following: 

13 a. The existence and nature of the director's conflicting 

14 interest. 

15 b. All facts known to the director respecting the subject 

16 matter of the transaction that an ordinarily prudent person 

17 would reasonably believe to be material to a judgment about 

18 whether or not to proceed with the transaction. 
19 5. "Time of commitment" respecting a transaction means the 

20 time when the transaction is consummated or, if made pursuant 

21 to contract, the time when the corporation, or its subsidiary 

22 or the entity in which it has a controlling interest, becomes 

23 contractually obligated so that its unilateral withdrawal from 

24 the transaction would entail significant loss, liability, or 

25 other damage. 
26 Sec. 54. NEW SECTION. 490.861 JUDICIAL ACTION. 

27 1. A transaction effected or proposed to be effected by a 
28 corporation, or by a subsidiary of the corporation or any 

29 other entity in which the corporation has a controlling 

30 interest, that is not a director's conflicting interest 

31 transaction shall not be enjoined, set aside, or give rise to 

32 an award of damages or other sanctions, in a proceeding by a 

33 shareholder or by or in the right of the corporation, because 

34 a director of the corporation, or any person with whom or 

35 which the director has a personal, economic, or other 
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1 association, has an interest in the transaction. 
2 2. A director's conflicting interest transaction shall not 

3 be enjoined, set aside, or give rise to an award of damages or 

4 other sanctions, in a proceeding by a shareholder or by or in 

5 the right of the corporation, because the director, or any 

6 person with whom or which the director has a personal, 
7 economic, or other association, has an interest in the 
8 transaction, if any one of the following is true: 
9 a. Directors' action respecting the transaction was at any 

10 time taken in compliance with section 490.862. 
ll b. Shareholders' action respecting the transaction was at 

12 any time taken in compliance with section 490.863. 

13 c. The transaction, judged according to the circumstances 

14 at the time of commitment, is established to have been fair to 

15 the corporation. 
16 Sec. 55. NEW SECTION. 490.862 DIRECTORS' ACTION. 
17 1. Directors' action respecting a transaction is effective 
18 for purposes of section 490.861, subsection 2, paragraph "a", 

19 if the transaction received the affirmative vote of a 

20 majority, but no fewer than two, of those qualified directors 

21 on the board of directors or on a duly empowered committee of 
22 the board who voted on the transaction after either required 
23 disclosure to them, to the extent the information was not 
24 known by them, or compliance with subsection 2. However, 

25 action by a committee is so effective only if both of the 
26 following are satisfied: 

27 a. All its members are qualified directors. 

28 .b. Its members are either all the qualified directors on 

29 the board or are appointed by the affirmative vote of a 

30 majority of the qualified directors on the board. 
31 2. If a director has a conflicting interest respecting a 
32 transaction but neither the director nor a related person of 

33 the director specified in section 490.860, subsection 3, 
34 paragraph "a", is a party to the transaction, and if the 

35 director has a duty under law or professional canon, or a duty 
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1 of confidentiality to another person, respecting information 

2 relating to the transaction such that the director shall not 

3 make the disclosure described in section 490.860, subsection 

4 4, paragraph "b", then disclosure is sufficient for purposes 

5 of subsection 1 if the director does both of the following: 

6 a. Discloses to the directors voting on the transaction 
7 the existence and nature of the director's conflicting 

8 interest and informs them of the character and limitations 
9 imposed by that duty before their vote on the transaction. 

10 b. Plays no part, directly or indirectly, in their 
11 deliberations or vote. 

12 3. A majority, but no fewer than two, of all the qualified 

13 directors on the board of directors, or on the committee, 

14 constitutes a quorum for purposes of action that complies with 
15 this section. Directors' action that otherwise complies with 
16 this section is not affected by the presence or vote of a 
17 director who is not a qualified director. 

18 4. For purposes of this section, "qualified director" 

19 means, with respect to a director's conflicting interest 

20 transaction, any director who does not have either a 
21 conflicting interest respecting the transaction, or a 
22 familial, financial, professional, or employment relationship 

23 with a second director who does have a conflicting interest 
24 respecting the transaction, which relationship would, in the 
25 circumstances, reasonably be expected to exert an influence on 

26 the first director's judgment when voting on the transaction. 

27 s. Directors' action complying with subsection 1 may be 

28 taken at any time, before or after the transaction, and may 
29 deal with a single transaction or a specified category of 
30 similar transactions. 

31 Sec. 56. NEW SECTION. 490.863 SHAREHOLDERS' ACTION. 

32 1. Shareholders' action respecting a transaction is 

33 effective for purposes of section 490.861, subsection 2, 

34 paragraph "b", if a majority of the votes entitled to be cast 

35 by the holders of all qualified shares were cast in favor of 
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1 the transaction after all of the following occurred: 

2 a. Notice to shareholders describing the director's 

3 conflicting interest transaction. 
4 b. Provision of the information referred to in subsection 

5 4. 
6 c. Required disclosure to the shareholders who voted on 

7 the transaction, to the extent the information was not known 

8 by them. 

9 2. For purposes of this section, "qualified shares" means 

10 any shares entitled to vote with respect to the director's 

11 conflicting interest transaction except shares that, to the 

12 knowledge, before the vote, of the secretary, or other officer 

13 or agent of the corporation authorized to tabulate votes, are 

14 beneficially owned, or the voting of which is controlled, by a 

15 director who has a conflicting interest respecting the 

16 transaction or by a related person of the director, or both. 

17 3. A majority of the votes entitled to be cast by the 

18 holders of all qualified shares constitutes a quorum for 

19 purposes of action that complies with this section. Subject 

20 to the provisions of subsections 4 and 5, shareholders' action 

21 that otherwise complies with this section is not affected by 

22 the presence of holders, or the voting of shares that are not 

23 qualified shares. 

24 4. For purposes of compliance with subsection 1, a 

25 director who has a conflicting interest respecting the 

26 transaction shall, before the shareholders' vote, inform the 
27 secretary, or other officer or agent of the corporation 

28 authorized to tabulate votes, of the number, and the identity 

29 of persons holding or controlling the vote, of all shares that 

30 the director knows are beneficially owned, or the voting of 

31 which is controlled, by the director or by a related person of 

32 the director, or both. 

33 5. If a shareholders' vote does not comply with subsection 

34 1 solely because of a failure of a director to comply with 

35 subsection 4, and if the director establishes that the 
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1 director's failure did not determine and was not intended by 
2 the director to influence the outcome of the vote, the court 
3 may, with or without further proceedings respecting section 
4 490.861, subsection 2, paragraph "c", take such action 
5 respecting the transaction and the director, and give such 

6 effect, if any, to the shareholders' vote, as it considers 

7 appropriate in the circumstances. 

8 6. Action that complies with subsection 1 may be taken at 

9 any time, before or after the transaction, and may deal with a 

10 single transaction or a specified category of similar 
11 transactions. 

12 Sec. 57. Section 490.1001, subsection 1, Code 2001, is 
13 amended to read as follows: 

14 1. A corporation may amend its articles of incorporation 

15 at any time to add or change a provision that is required or 

16 permitted in the articles of incorporation or-~o-de%ete-a 
17 prov~8~oft-ftot-req~~red-~ft-the-ar~~e%e8-or-~fteorporat~oft~ 

18 Whether-a-prov~8~oft-~s-req~~red-or-~erm±~ted-~ft-the-art~e%es 
19 o£-~fteor~orat~oft-is-determifted as of the effective date of the 
20 amendment or to delete a provision that is not required to be 
21 contained in the articles of incorporation. 

22 Sec. 58. Section 490.1002, Code 2001, is amended by 

23 striking the section and inserting in lieu thereof the 

24 following: 

25 490.1002 AMENDMENT BEFORE ISSUANCE OF SHARES. 
26 If a corporation has .not yet issued shares, its board of 
27 directors, or its incorporators if it has no board of 
28 directors, may adopt one or more amendments to the 

29 corporation's articles of incorporation. 

30 Sec. 59. Section 490.1003, Code 2001, is amended to read 

31 as follows: 

32 490.1003 AMENDMENT BY BOARD OF DIRECTORS AND SHAREHOLDERS. 

33 If a corporation has issued shares, an amendment to the 

34 articles of incorporation shall be adopted in the following 
35 manner: 
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1 1. A-eo~po~e~±on~~ The proposed amendment must be adopted 

2 by the board of directors may-p~opose-one-o~-mo~e-emendmen~s 

3 ~o-~he-e~~±eies-o£-ineo~po~e~±on-£o~-s~bmission-~o-~he 

4 she~ehoide~s. 

5 ~~--Po~-the-amendment-to-be-ado~~ed-bo~h-o£-~he-£oiiowing 

6 must-oeeu~~ 

7 a~ 2. ~he Except as provided in section 490.1005, 
8 490.1007, and 490.1008, after adopting the proposed amendment, 
9 the board of directors must ~eeommend submit the amendment to 

10 the shareholders for their approval. The board of directors 
11 must also transmit to the shareholders a recommendation that 

12 the shareholders approved the amendment, unless the board of 

13 directors de~e~mines makes a determination that because of 

14 conflict of interest or other special circumstances it should 
15 not make no such a recommendation end-eomm~nieetes, in which 
16 case the basis-£o~-i~s-de~e~mine~ion board of directors must 
17 transmit to the shareholders w±~h-~he-amendment the basis for 
18 the determination. 
19 b~--~he-sha~ehoide~s-en~i~ied-to-vo~e-on-~he-amendmen~-m~s~ 

20 approve-~he-amendmen~-as-prov±ded-in-s~bsee~ion-5~ 

21 3. The board of directors may condition its submission of 

22 the p~oposed amendment to the shareholders on any basis. 
23 4. ~he-eorpore~ion-sheii If the amendment is required to 
24 be approved by the shareholders, and the approval is to be 
25 given at a meeting, the corporation must notify each 
26 shareholder, whether or not entitled to vote, of the proposed 

27 shareholders~ meeting ±n-aeeordanee-w±th-seetien-499~T95 of 

28 shareholders at which the amendment is to be submitted for 

29 approval. The notice o£-meeting must aiso state that the 

30 purpose, or one of the purposes, of the meeting is to consider 
31 the proposed amendment and must contain or be accompanied by a 

32 copy or-sttmmery of the amendment. 
33 5. Unless this-enapter7 the articles of incorporation, 

34 bylaws, or the board of directors acting pursuant to 

35 subsection 3 requires a greater vote or a-vote-by-voting 
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1 grott~s7-the-ame~dme~t-to-be-ado~ted-mttst-be-a~~rovec-by-both 

2 o£-the-£ollow±~g~ 

3 a.--A greater number of shares to be present, approval of 

4 the amendment requires the approval of the shareholders at a 

5 meeting at which a quorum consisting of at least a majority of 

6 the votes entitled to be cast on the amendment exists, and, if 

7 any class or series of shares is entitled to vote as a 
8 separate group on the amendment, except as provided in section 
9 490.1004, subsection 3, the approval of each such separate 

10 voting group at a meeting at which a quorum of the voting 

11 group consisting of at least a majority of the votes entitled 

12 to be cast on the amendment by a~y-vot±~g-grott~-w±th-respeet 
13 to-wh±eh-the-ame~dme~t-wottld-ereate-c±sse~ters~-r±ghts that 
14 voting group exists. 

15 b.--~he-votes-reqttired-by-seetio~s-499•7i5-a~c-499•7i6-by 

16 every-other-voti~g-grott~-e~titlec-to-vote-o~-the-ame~dme~t. 
17 Sec. 60. Section 490.1004, subsections 1, 2, and 3, Code 

18 2001, are amended to read as follows: 

19 1. ~he If a corporation has more than one class of shares 

20 outstanding, the holders of the outstanding shares of a class 

21 are entitled to vote as a separate voting group, if 
22 shareholder voting is otherwise required by this chapter, on a 
23 proposed amendment to the articles of incorporation if the 

·24 amendment would do any of the following: 
25 a•--%~erease-or-ceerease-the-aggregate-~ttmber-o£-attthorizec 

26 shares-o£-the-elass. 

27 b• a. Effect an exchange or reclassification of all or 

28 part of the shares of the class into shares of another class. 

29 e. b. Effect an exchange or reclassification, or create 

30 the right of exchange, of all or part of the shares of another 

31 class into shares of that class. 
32 c• c. Change the cesig~atio~, rights, preferences, or 

33 limitations of all or part of the shares of the class. 

34 e• ~ Change the shares of all or part of the class into a 

35 different number of shares of the same class. 
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1 £. e. Create a new class of shares having rights or 

2 preferences with respect to distributions or to dissolution 
3 that are prior, or superior7-or-sttbs~eft~±e%%y-eqtte% to, the 

4 shares of the class. 
5 g. ~ Increase the rights, preferences, or number of 
6 authorized shares of any class that, after giving effect to 

7 the amendment, have rights or preferences with respect to 

8 distributions or to dissolution that are prior7 2£ superior7 

9 or-sttbs~eft~±e%%y-eqtte% to the shares of the class. 
10 n. ~ Limit or deny an existing preemptive right of all or 

11 part of the shares of the class. 
12 ±. h. Cancel or otherwise affect rights to distributions 
13 or-d±v±deftds that have accumulated but not yet been dee%ered 

14 authorized on all or part of the shares of the class. 
15 2. If a proposed amendment would affect a series of a 

16 class of shares in one or more of the ways described in 

17 subsection 1, the holders of shares of that series are 

18 entitled to vote as a separate voting group on the proposed 

19 amendment. 
20 3. If a proposed amendment that entitles the holders of 
21 two or more classes or series of shares to vote as separate 
22 voting groups under this section would affect those two or 

23 more classes or series in the same or a substantially similar 

24 way, the holders of shares of all the classes or series so 

25 affected must vote together as a single voting group on the 

26 proposed amendment, unless otherwise provided in the articles 
27 of incorporation or reguired by the board of directors. 
28 Sec. 61. Section 490.1005, Code 2001, is amended by 
29 striking the section and inserting in lieu thereof the 

30 following: 
31 490.1005 AMENDMENT BY BOARD OF DIRECTORS. 

32 Unless the articles of incorporation provide otherwise, a 

33 corporation's board of directors may adopt amendments to the 

34 corporation's articles of incorporation without shareholder 
35 approval for any of the following purposes: 
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1 1. To extend the duration of the corporation if it was 

2 incorporated at a time when limited duration was required by 

3 law. 
4 2. To delete the names and addresses of the initial 

5 directors. 

6 3. To delete the name and address of the initial 

7 registered agent or registered office, if a statement of 

8 change is on file with the secretary of state. 

9 4. If the corporation has only one class of shares 

10 outstanding: 
11 a. To change each issued and unissued authorized share of 

12 the class into a greater number of whole shares of that class. 

13 b. To increase the number of authorized shares of the 

14 class to the extent necessary to permit the issuance of shares 

15 as a share dividend. 

16 s. To change the corporate name by substituting the word 

17 "corporation", "incorporated", "company", "limited", or the 

18 abbreviation "corp.", "inc.", "co.", or "ltd.", for a similar 
19 word or abbreviation in the name, or by adding, deleting, or 

20 changing a geographical attribution for the name. 

21 6. To reflect a reduction in authorized shares, as a 

22 result of the operation of section 490.631, subsection 2, when 

23 the corporation has acquired its own shares and the articles 

24 of incorporation prohibit the reissue of the acquired shares. 

25 7. To delete a class of shares from the articles of 

26 incorporation, as a result of the operation of section 

27 490.631, subsection 2, when there are no remaining shares of 

28 the class because the corporation has acquired all shares of 

29 the class and the articles of incorporation prohibit the 

30 reissue of the acquired shares. 

31 8. To make any change expressly permitted by section 

32 490.602, subsection 4, to be made without shareholder 

33 approval. 
34 Sec. 62. Section 490.1006, Code 2001, is amended to read 

35 as follows: 
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1 490.1006 ARTICLES OF AMENDMENT. 

2 A-eorpora~±oft-amefte±ftg-±~~-ar~±e%e~-o£-±fteorpora~±oft After 

3 an amendment to the articles of incorporation has been adopted 

4 and approved in the manner required by this chapter and by the 

5 articles of incorporation, the corporation shall deliver to 

6 the secretary of stateL for filingL articles of amendment 

7 ~e~~±ftg, which shall set forth the following: 

8 1. The name of the corporation. 

9 2. The text of each amendment adopted. 

10 3. If an amendment provides for an exchange, 

11 reclassification, or cancellation of issued shares, provisions 

12 for implementing the amendment if not contained in the 

13 amendment itself. 

14 4. The date of each amendment's adoption. 

15 5. If an amendment was adopted by the incorporators or 

16 board of directors without shareholder ae~±oft approval, a 

17 statement ~o-~ha~-e££ee~ that the amendment was duly approved 
18 by the incorporators or by the board of directors, as the case 

19 may be, and that shareholder ae~ioft approval was not required. 

20 6. If an amendment wa~-ap~roved reguired approval by the 

21 shareholders~, a statement that the amendment was duly 

22 approved by the shareholders in the manner reguired by this 

23 chapter and by the articles of incorporation. 

24 a~--~he-ee~igfta~±oft,-ftttmber-o£-ott~~~afteiftg-~hare~,-ftttmber 

25 o£-vo~e~-eft~i~%ee-~o-be-ea~~-by-eaeh-vo~±ftg-grottp-eft~±~%ee-~o 

26 vo~e-~e~ara~e%y-oft-~he-ameftdmeft~7-aftd-ftttmher-o£-vo~e~-o£-eaeh 

27 vo~iftg-grottp-±ftdi~~tt~ab%y-repre~eft~ed-a~-~he-mee~±ftg~ 

28 b~--s±~her-~he-~o~a%-ftttmber-o£-vo~e~-ea~~-£or-aftd-agaifts~ 

29 ~he-ameftdmeft~-by-eaeh-vo~iftg-grott~-eft~±~%ed-~o-vo~e-~e~ara~e%y 

30 oft-~he-ameftdmeft~-or-~he-~o~a%-ftttmber-o£-ttfte±~~tt~ee-vo~e~-ea~~ 

31 £or-~he-ameftdmeft~-by-eaeh-vo~iftg-grottp-afte-a-~~a~emeft~-~hae 

32 ~he-ftttmber-ea~~-£or-~he-ameftdmeft~-by-eaeh-vo~±ftg-grott~-wa~ 

33 stt££ie±eft~-£or-approva%-by-~ha~-vo~±ftg-grou~~ 

34 -Sec. 63. Section 490.1007, Code 2001, is amended to read 

35 as follows: 
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1 490.1007 RESTATED ARTICLES OF INCORPORATION. 

2 1. A corporation's board of directors may restate its 
3 articles of incorporation at any time with or without 

4 shareholder ae~ioft approval, to consolidate all amendments 
5 into a single document. 
6 2. The-res~a~emeft~-may If the restated articles include 
7 one or more ~ amendments ~o-~he-ar~ie%es.--~£-~he 
8 res~a~emeft~-ifte%uaes-aft-ameftameft~-requiriftg that require 
9 shareholder approval, i~ the amendments must be adopted and 

10 approved as provided in section 490.1003. 

11 3.--~£-~he-board-o£-airee~ors-submi~s-a-res~a~emeft~-ror 

12 shareho%aer-ae~ioft,-~he-eorpora~ioft-sha%%-fto~i£y-eaeh 
13 sharehe%aer-whe~her-or-fto~-eft~i~%ea-~o-ve~e7-o£-~he-preposed 

14 shareho%aers~-mee~iftg-ift-aeeoraaftee-wi~h-see~ioft-499.795.--The 

15 fto~iee-mus~-a%so-s~a~e-~ha~-~he-purpose;-or-ofte-o£-~he 

16 purposes,-e£-~he-mee~iftg-is-~e-eeftsiaer-~he-proposed 

17 res~a~emeft~-afta-eoft~aift-er-be-aeeompaftiea-by-a-eopy-o£-~he 

18 res~a~emeft~-~ha~-ideft~i£ies-afty-ameftdmeft~-or-o~her-ehaftge-i~ 

19 wou%d-make-ift-~he-ar~ie%es. 

20 4• 3. A corporation res~a~iftg that restates its articles 
21 of incorporation shall deliver to the secretary of state for 
22 filing articles of restatement setting forth the name of the 
23 corporation and the text of the restated articles of 
24 incorporation together with a certificate se~tiftg-£erth~ that 
25 states that the restated articles consolidate all amendments 
26 into a single document and, if a new amendment is included in 

27 the restated articles, that also include the statements 

28 required under section 490.1006. 

29 a.--Whether-the-restatemeftt-eefttaifts-aft-ameftdmeft~-~e-~he 

30 ar~ie%es-reqttiriftg-shareho%aer-appreva%-aftd,-i£-i~-does-fte~, 

31 ~ha~-~he-beard-o£-diree~ors-adop~ed-~he-res~a~emeftt• 

32 b.--~£-the-res~a~emeftt-eeft~aifts-aft-ameftdmeft~-te-the 

33 ar~ieies-requiriftg-shareho%der-appreva%;-~he-ift£ormatieft 
34 required-by-seetioft-499.%996• 

35 5• 4. Duly adopted restated articles of incorporation 
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1 supersede the original articles of incorporation and all 
2 amendments to them the original articles of incorporation. 
3 6• 5. The secretary of state may certify restated articles 
4 of incorporation, as the articles of incorporation currently 
5 in effect, without including the certificate information 

6 required by subsection 4 l· 
7 Sec. 64. Section 490.1008, subsections 1, 3, and 4, Code 

8 2001, are amended to read as follows: 

9 1. A corporation's articles of incorporation may be 
10 amended without action by the board of directors or 
11 shareholders to carry out a plan of reorganization ordered or 
12 decreed by a court of competent jurisdiction under £ederal 
13 stat~te-i£-the-artieles-o£-ifteorporatioft-a£ter-ameftdmeftt 
14 eoft~aift-Oftly-pro~isiofts-req~~red-or-permitted-~y-seetioft 

15 499.%9% the authority of law of the United States. 

16 3.--Shareholders-o£-a-eorporatioft-~ftdergoiftg-reorgaftiza~ioft 

17 do-fto~-ha~e-disseft~ers~-righ~s-exeep~-as-aftd-~o-~he-ex~eftt 

18 pro~ided-ift-the-reorgaftizatioft-plaft• 

19 •• ~ This section does not apply after entry of a final 
20 decree in the reorganization proceeding even though the court 
21 retains jurisdiction of the proceeding for limited purposes 
22 unrelated to consummation of the reorganization plan. 
23 Sec. 65. Section 490.1009, Code 2001, is amended to read 

24 as follows: 

25 490.1009 EFFECT OF AMENDMENT. 
26 An amendment to the articles of incorporation does not 
27 affect a cause of action existing against or in favor of the 
28 corporation, a proceeding to which the corporation is a party, 
29 or the existing rights of persons other than shareholders of 

30 the corporation. An amendment changing a corporation's name 

31 does not abate a proceeding brought by or against the 

32 corporation in its former name. 

33 Sec. 66. Section 490.1020, Code 2001, is amended by 

34 striking the section and inserting in lieu thereof the 
35 following: 
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1 490.1020 AMENDMENT OF BYLAWS BY BOARD OF DIRECTORS OR 

2 SHAREHOLDERS. 

3 1. A corporation's shareholders may amend or repeal the 
4 corporation's bylaws. 

5 2. A corporation's board of directors may amend or repeal 
6 the corporation's bylaws unless either of the following apply: 

7 a. The articles of incorporation or section 490.1021 

8 reserve that power exclusively to the shareholders in whole or 
9 in part. 

10 b. The shareholders in amending, repealing, or adopting a 
11 bylaw expressly provide that the board of directors shall not 
12 amend, repeal, or reinstate that bylaw. 

13 Sec. 67. Section 490.1021, Code 2001, is amended to read 
14 as follows: 

15 490.1021 BYLAW INCREASING QUORUM OR VOTING REQUIREMENT FOR 

16 SHAREH6bBERS DIRECTORS. 

17 1. ~£-att~horized-by-~he-ar~ie%es-o£-ifteorpera~ioft,-~he 

18 shareho%ders-may-ado~~-or-ameftd-a-by%aw-~ha~-£ixes-a-grea~er A 

19 bylaw that increases a quorum or voting requirement for the 
20 board of directors may be amended or repealed as follows: 
21 a. If adopted by the shareholders, only by the 
22 shareholders, unless the bylaws otherwise provide. 

23 b. If adopted by the board of directors, either by the 
24 shareholders or vo~iftg-grou~s-o£-shareho%ders-~haft-is-reqttired 
25 by-~his-eha~~er by the board of directors. ~he-ado~~ioft-or 

26 ameftdmeft~-o£-a-by%aw-~ha~-adds7-ehaftges7-or-de%e~es-a-grea~er 

27 2. A bylaw adopted or amended by the shareholders that 
28 increases a quorum or voting requirement for the board of 
29 directors may provide that it can be amended or repealed only 
30 by a specified vote of either the shareholders or the board of 
31 directors. 

32 3. Action by the board of directors under subsection 1 to 
33 'amend or repeal a bylaw that changes the guorum or voting 
34 requirement for the board of directors must meet the same 
35 quorum requirement and be adopted by the same vote aftd-vo~iftg 
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1 gro~p~ required to take action under the quorum and voting 
2 requirement then in effect or proposed to be adopted, 
3 whichever is greater. 

4 %~--A-by%ew-~he~-£ixe~-e-gree~er-~~or~m-or-vo~iftg 

5 re~~iremeft~-£or-~hereho%der~-~ftder-~~b~ee~ioft-%-~he%%-fto~-be 

6 edop~ed,-emeftded,-or-repeeied-by-~he-boerd-o£-diree~ors~ 

7 Sec. 68. Section 490.1101, Code 2001, is amended by 
8 striking the section and inserting in lieu thereof the 
9 following: 

10 490.1101 DEFINITIONS. 

11 As used in this division, unless the context otherwise 

12 requires: 

13 1. "Interests" means the proprietary interests in another 
14 entity. 

15 2. "Merger" means a business combination pursuant to 
16 section 490.1102. 

17 3. "Organizational documents" means the basic document or 
18 documents that create, or determine the internal governance 
19 of, another entity. 

20 4. "Other entity" means any association or legal entity, 

21 other than a domestic or foreign corporation, organized to 

22 conduct business, including, without limitation, limited 
23 partnerships, general partnerships, limited liability 
24 partnerships, limited liability companies, joint ventures, 

25 joint stock companies, and business trusts. 
26 s. "Party to a merger" or "party to a share exchange" 

27 means any domestic or foreign corporation or other entity that 

28 will accomplish one of the following during a merger: 

29 a. Merge under a plan of merger. 

30 b. Acquire shares or interests of another corporation or 
31 another entity in a share exchange. 

32 c. Have all of its shares or interests or all of one or 
33 more classes or series of its shares or interests acquired in 
34 a share exchange. 

35 6. "Share exchange" means a business combination pursuant 
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1 to section 490.1103. 

2 7. "Survivor" in a merger means the corporation or other 

3 entity into which one or more other corporations or other 

4 entities are merged. A survivor of a merger may preexist the 
5 merger or be created by the merger. 

6 Sec. 69. Section 490.1102, Code 2001, is amended by 

7 striking the section and inserting in lieu thereof the 
8 following: 
9 490.1102 MERGER. 

10 1. One or more domestic corporations may merge with a 

11 domestic or foreign corporation or other entity pursuant to a 
12 plan of merger. 

13 2. A foreign corporation, or domestic or foreign other 
14 entity, may be a party to the merger, or may be created by the 

15 terms of the plan of merger, only if both of the following are 
16 satisfied: 

17 a. The merger is permitted by the laws under which the 

18 corporation or other entity is organized or by which it is 

19 governed. 

20 b. In effecting the merger, the corporation or other 
21 entity complies with such laws and with its articles of 
22 incorporation or organizational documents. 
23 3. The plan of merger must include all of the following: 
24 a. The name of each corporation or other entity that will 

25 merge and the name of the corporation or other entity that 

26 will be the survivor of the merger. 

27 b. The terms and conditions of the merger. 
28 c. The manner and basis of converting the shares of each 

29 merging corporation and interests of each merging other entity 

30 into shares, or other securities interests, obligations, 
31 rights to acquire shares or other securities, cash, other 
32 property, or any combination of the foregoing. 

33 d. The articles of incorporation of any corporation, or 

34 the organizational documents of any other entity, to be 

35 created by the merger, or if a new corporation or other entity 
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1 is not to be created by the merger, any amendments to the 
2 survivor's articles of incorporation or organizational 

3 documents. 
4 e. Any other provisions required by the laws under which 

5 any party to the merger is organized or by which it is 
6 governed, or by the articles of incorporation or 

7 organizational documents of any such party. 

8 4. The terms described in subsection 3, paragraphs "b" and 

9 "c", may be made dependent on facts ascertainable outside the 
10 plan of merger, provided that those facts are objectively 
11 ascertainable. The term "facts" includes, but is not limited 
12 to, the occurrence of any event, including a determination or 
13 action by any person or body, including the corporation. 
14 5. The plan of merger may also include a provision that 

15 the plan may be amended prior to filing the articles of merger 

16 with the secretary of state, provided that if the shareholders 

17 of a domestic corporation that is a party to the merger are 
18 required or permitted to vote on the plan, the plan must 
19 provide that subsequent to approval of the plan by such 
20 shareholders the plan shall not be amended to change any of 

21 the following: 
22 a. Change the amount or kind of shares or other 

23 securities, interests, obligations, rights to acquire shares 

24 or other securities, cash, or other property to be received by 

25 the shareholders of or owners of interests in any party to the 
26 merger upon conversion of their shares or interests under the 

27 plan. 
28 b. Change the articles of incorporation of any 
29 corporation, or the organizational documents of any other 

30 entity, that will survive or be created as a result of the 

31 merger, except for changes permitted by section 490.1005 or by 

32 comparable provisions of the laws under which the foreign 

33 corporation or other entity is organized or governed. 
34 c. Change any of the other terms or conditions of the plan 
15 if the change would adversely affect such shareholders in any 
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1 material respect. 

2 Sec. 70. Section 490.1103, Code 2001, is amended by 

3 striking the section and inserting in lieu thereof the 
4 following: 

5 490.1103 SHARE EXCHANGE. 

6 1. Either of the following may occur through a share 

7 exchange: 

8 a. A domestic corporation may acquire all of the shares of 

9 one or more classes or series of shares of another domestic or 

10 foreign corporation, or all of the interests of one or more 

11 classes or series of interests of a domestic or foreign other 

12 entity, in exchange for shares or other securities~ interests, 

13 obligations, rights to acquire shares or other securities, 

14 cash, other property, or any combination of the foregoing, 

15 pursuant to a plan of share exchange. 

16 b. All of the shares of one or more classes or series of 

17 shares of a domestic corporation may be acquired by another 
18 domestic or foreign corporation or other entity, in exchange 

19 for shares or other securities, interests, obligations, rights 

20 to acquire shares or other securities, cash, other property, 

21 or any combination of the foregoing, pursuant to a plan of 

22 share exchange. 

23 2. A foreign corporation, or a domestic or foreign other 

24 entity, may be a party to the share exchange only if both of 

25 the following conditions are met: 

26 a. The share exchange is permitted by the laws under which 

27 the corporation or other entity is organized or by which it is 

28 governed. 

29 b. In effecting the share exchange, the corporation or 

30 other entity complies with such laws and with its articles of 

31 incorporation or organizational documents. 

32 3. The plan of share exchange must include all of the 

33 following: 

34 a. The name of each corporation or other entity whose 

35 shares or interests will be acquired and the name of the 
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1 corporation or other entity that will acquire those shares or 

2 interests. 

3 b. The terms and conditions of the share exchange. 

4 c. The manner and basis of exchanging shares of a 

5 corporation or interests in an other entity whose shares or 

6 interests will be acquired under the share exchange into 

7 shares or other securities, interests, obligations, rights to 

8 acquire shares or other securities, cash, other property, or 

9 any combination of the foregoing. 

10 d. Any other provisions required by the laws under which 

11 any party to the share exchange is organized or by the 

12 articles of incorporation or organizational documents of any 

13 such party .• 

14 4. The terms described in subsection 3, paragraphs "b" and 

15 "c", may be made dependent on facts ascertainable outside the 

16 plan of share exchange, provided that those facts are 

17 objectively ascertainable. The term "facts" includes, but is 

18 not limited to, the occurrence of any event, including a 

19 determination or action by any person or body, including the 

20 corporation. 

21 5. The plan of share exchange may also include a provision 

22 that the plan may be amended prior to filing of the articles 

23 of share exchange with the secretary of state, provided that 

24 if the shareholders of a domestic corporation that is a party 

25 to the share exchange are required or permitted to vote on the 

26 plan, the plan must provide that subsequent to approval of the 

27 plan by such shareholders the plan shall not be amended to 

28 change either of the following: 

29 a. The amount or kind of shares or other securities, 

30 interests, obligations, rights to acquire shares or other 

31 securities, cash, or other property to be issued by the 

32 corporation or to be received by the shareholders of or owners 

33 of interests in any.party to the share exchange in exchange 

34 for their shares or interests under the plan. 

35 b. Any of the terms or conditions of the plan if the 
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1 change would adversely affect such shareholders in any 

2 material respect. 

3 6. This section does not limit the power of a domestic 

4 corporation to acquire shares of another corporation or 
5 interests in an other entity in a transaction other than a 
6 share exchange. 

7 Sec. 71. Section 490.1104, Code 2001, is amended by 

8 striking the section and inserting in lieu thereof the 
9 following: 

10 490.1104 ACTION ON A PLAN OF MERGER OR SHARE EXCHANGE. 

11 In the case of a domestic corporation that is a party to a 
12 merger or share exchange: 

13 1. The plan of merger or share exchange must be adopted by 
14 the board of directors. 

15 2. Except as provided in subsection 7 and in section 
16 490.1105, after adopting the plan of" merger or share exchange 
17 the board of directors must submit the plan to the 

18 shareholders for their approval. The board of directors must 

19 also transmit to the shareholders a recommendation that the 
20 shareholders approve the plan, unless the board of directors 

21 makes a determination that because of conflicts of interest or 
22 other special circumstances it should not make such a 
23 recommendation, in which case the board of directors must 
24 transmit to the shareholders the basis for that determination. 

25 3. The board of directors may condition its submission of 

26 the plan of merger or share exchange to the shareholders on 

27 any basis. 

28 4. If the plan of merger or share exchange is required to 
29 be approved by the shareholders, and if the approval is to be 

30 given at a meeting, the corporation must notify each 

31 shareholder, whether or not entitled to vote, of the meeting 
32 of shareholders at which the plan is to be submitted for 

33 approval. The notice must state that the purpose, or one of 

34 the purposes, of the meeting is to consider the plan and must 

35 contain or be accompanied by a copy or summary of the plan. 
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1 If the corporation is to be merged into an existing 
2 corporation or other entity, the notice shall also include or 
3 be accompanied by a copy or summary of the articles of 
4 incorporation or organizational documents of that corporation 
5 or other entity. If the corporation is to be merged into an 

6 existing corporation or other entity that is to be created 

7 pursuant to the merger, the notice shall include or be 

8 accompanied by a copy or summary of the articles of 

9 incorporation or organizational documents of the new 
10 corporation or other entity. 
11 5. Unless the articles of incorporation, bylaws, or the 
12 board of directors require a greater vote or a greater number 
13 of votes to be present, the approval of the plan of merger or 

14 share exchange shall require the approval of the shareholders 

15 at a meeting at which a quorum consisting of at least a 

16 majority of the votes entitled to be cast on the plan exists, 

17 and, if any cla~s or series of shares is entitled to vote as a 
18 separate group on the plan of merger or share exchange, the 

19 approval of each such separate voting group at a meeting at 
20 which a quorum of the voting group consisting of at least a 
21 majority of the votes entitled to be cast on the merger or 

22 share exchange by that voting group is present. 

23 6. Separate voting by voting groups is required for each 

24 of the following: 

25 a. On a plan of merger, by each class or series of shares 
26 that are to be converted, pursuant to the provisions of the 
27 plan of merger, into shares or other securities, interests, 
28 obligations, rights to acquire shares or other securities, 

29 cash, other property, or any combination of the foregoing, or 
30 would have a right to vote as a separate group on a prov1s1on 

31 in the plan that, if contained in a proposed amendment to 

32 articles of incorporation, would require action by separate 

33 voting groups under section 490.1004. 

34 b. On a plan of share exchange, by each class or series of 
35 shares included in the exchange, with each class or series 
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1 constituting a separate voting group. 
2 c. On a plan of merger or share exchange, if the voting 
3 group is entitled under the articles of incorporation to vote 
4 as a voting group to approve a plan of merger or share 

5 exchange. 

6 1. Unless the articles of incorporation otherwise provide, 

7 approval by the corporation's shareholders of a plan of merger 

8 or share exchange is not required if all of the following 

9 conditions are satisfied: 
10 a. The corporation will survive the merger or is the 
11 acquiring corporation in a share exchange. 

12 b. Except for amendments permitted by section 490.1005, 
13 its articles of incorporation will not be changed. 

14 c. Each shareholder of the corporation whose shares were 

15 outstanding immediately before the effective date of the 
16 merger or share exchange will hold the same number of shares, 

17 with identical preferences, limitations, and relative rights, 
18 immediately after the effective date of change. 
19 d. The issuance in the merger or share exchange of shares 
20 or other securities convertible into or rights exercisable for 

21 shares does not require a vote under section 490.621, 

22 subsection 6. 

23 a. If as a result of a merger or share exchange one or 

24 more shareholders of a domestic corporation would become 
25 subject to personal liability for the obligations or 
26 liabilities of any other person or other entity, approval of 

27 the plan of merger shall require the execution, by each such 

28 shareholder, of a separate written consent to become subject 
29 to such personal liability. 

30 Sec. 72. Section 490.1105, Code 2001, is amended by 

31 striking the section and inserting in lieu thereof the 

32 following: 

33 490.1105 MERGER BETWEEN PARENT AND SUBSIDIARY OR BETWEEN 
34 SUBSIDIARIES. 
35 1. A domestic parent corporation that owns shares of a 
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1 domestic or foreign subsidiary corporation that carry at least 
2 ninety percent of the voting power of each class and series of 

3 the outstanding shares of the subsidiary that have voting 

4 power may merge the subsidiary into itself or into another 

5 such subsidiary, or merge itself into the subsidiary, without 

6 the approval of the board of directors or shareholders of the 
7 subsidiary unless the articles of incorporation of any of the 
8 corporations otherwise provide, and unless, in the case of a 
9 foreign subsidiary, approval by the subsidiary's board of 

10 directors or shareholders is required by the laws under which 
11 the subsidiary is organized. 

12 2. If under subsection 1 approval of a merger by the 
13 subsidiary's shareholders is not required, the parent 
14 corporation shall, within ten days after the effective date of 
15 the merger, notify each of the subsidiary's shareholders that 

16 the merger has become effective. 
17 3. Except as provided in subsections 1 and 2, a merger 

18 between a parent and subsidiary shall be governed by the 

19 provisions of this division, applicable to mergers generally. 

20 Sec. 73. Section 490.1106, Code 2001, is amended by 

21 striking the section and inserting in lieu thereof the 
22 following: 
23 490.1106 ARTICLES OF MERGER OR SHARE EXCHANGE. 
24 1. After a plan of merger or share exchange has been 
25 adopted and approved as required by this chapter, articles of 

26 merger or share exchange shall be executed on behalf of each 

27 party to the merger or share exchange by any officer or other 

28 duly authorized representative. The articles shall set forth 

29 the following: 
30 a. The names of the parties to the merger or share 
31 exchange and the date on which the merger or share exchange 

32 occurred or is to be effective. 

33 b.- If -the articles of incorporation of the survivor of a 

34 merger are amended, or if a new corporation is created as a 

35 result of a merger, the amendments to the survivor's articles 
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1 of incorporation or the articles of incorporation of the new 

2 corporation. 

3 c. If the plan of merger or share exchange required 

4 approval by the shareholders of a domestic corporation that 

5 was a party to the merger or share exchange, a statement that 

6 the plan was duly approved by the shareholders and, if voting 

7 by any separate voting group was required, by each such 

8 separate voting group, in the manner required by this chapter 

9 and the articles of incorporation. 

10 d. If the plan of merger or share exchange did not require 

11 approval by the shareholders of a domestic corporation that 

12 was a party to the merger or share exchange, a statement to 

13 that effect. 

14 e. As to each foreign corporation and each other entity 

15 that was a party to the merger or share exchange, a statement 

16 that the plan and the performance of its terms were duly 

17 authorized by all action required by the laws under which the 

18 corporation or other entity is organized or by which it is 

19 governed, and by its articles of incorporation or 

20 organizational documents. 
21 2. Articles of merger or share exchange shall be delivered 

22 to the secretary of state for filing by the survivor of the 

23 merger or the acquiring corporation in a share exchange and 

24 shall take effect on the effective date of the merger or share 

25 exchange. 

26 Sec. 74. Section 490.1107, Code 2001, is amended by 

27 striking the section and inserting in lieu thereof the 

28 following: 
29 490.1107 EFFECT OF MERGER OR SHARE EXCHANGE. 

30 1. When a merger becomes effective, certain acts shall 

31 occur as follows: 

32 a. The corporation or other entity that is designated in 

33 the plan of merger as the survivor continues or comes into 

34 existence, as the case may be. 

35 b. The separate existence of every corporation or other 
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1 entity that is merged into the survivor ceases. 
2 c. All property owned by, and every contract right 
3 possessed by, each corporation or other entity that merges 
4 into the survivor is vested in the survivor without reversion 
5 or impairment. 

6 d. All liabilities of each corporation or other entity 

7 that is merged into the survivor are vested in the survivor. 

8 e. The name of the survivor may, but need not be, 
9 substituted in any pending proceeding for the name of any 

10 party to the merger whose separate existence ceased in the 
11 merger. 
12 f. The articles of incorporation or organizational 
13 documents of the survivor are amended to the extent provided 

14 in the plan of merger. 

15 g. The articles of incorporation or organizational 

16 documents of a survivor that is created by the merger become 
17 effective. 
18 h. The shares of each corporation that is a party to the 
19 merger, and the interests in another entity that is a party to 
20 a merger, that are to be converted under the plan of merger 

21 into shares, interests, obligations, rights to acquire 

22 securities, other securities, cash, other property, or any 

23 combination of the foregoing, are converted, and the former 

24 holders of such shares or interests are entitled only to the 
25 rights provided to them in the plan of merger or to any rights 
26 they may have under division XIII. 
27 2. When a share exchange becomes effective, the shares of 
28 each domestic corporation that are to be exchanged for shares 

29 or other securities, interests, obligations, rights to acquire 

30 shares or securities, other securities, cash, other property, 

31 or any combination of the foregoing, are entitled only to the 

32 rights provided to them in the plan of share exchange or to 

33 any rights they may have under division-XIII. 
34 3. Any shareholder of a domestic corporation that is a 
35 party to a merger or share exchange who, prior to the merger 
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1 or share exchange, was liable for the liabilities or 
2 obligations of such corporation, shall not be released from 
3 such liabilities or obligations by reason of the merger or 

4 share exchange. 

5 4. Upon a merger becoming effective, a foreign 

6 corporation, or a foreign other entity that is the survivor of 

7 the mergers, is deemed to do both of the following: 

8 a. Appoint the secretary of state as its agent for service 
9 of process in a proceeding to enforce the rights of 

10 shareholders of each domestic corporation that is a party to 
11 the merger who exercise appraisal rights. 
12 b. Agree that it will promptly pay the amount, if any, to 

13 which such shareholders are entitled under division XIII. 

14 Sec. 75. Section 490.1108, Code 2001, is amended by 

15 striking the section and inserting in lieu thereof the 

16 following: 
17 490.1108 ABANDONMENT OF A MERGER OR SHARE EXCHANGE. 
18 1. Unless otherwise provided in a plan of merger or share 

19 exchange or in the laws under which a foreign corporation or a 

20 domestic or foreign other entity that is a party to a merger 

21 or a share exchange is organized or by which it is governed, 

22 after the plan has been adopted and approved as required by 

23 this division, and at any time before the merger or share 

24 exchange has become effective, it may be abandoned by any 
25 party to the merger or share exchange without action by the 
26 party's shareholders or owners of interests, in accordance 

27 with any procedures set forth in the plan of merger or share 

28 exchange or, if no such procedures are set forth in the plan, 

29 in the manner determined by the board of directors of a 

30 corporation, or the managers of any other entity, subject to 

31 any contractual rights of other parties to the merger or share 

32 exchange. 
33 2. If a merger or share exchange is abandoned under 
34 subsection 1 after articles of merger or share exchange have 
35 been filed with the secretary of state but before the merger 
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1 or share exchange has become effective, a statement that the 

2 merger or share exchange has been abandoned in accordance with 

3 this section, executed on behalf of a party to the merger or 

4 share exchange by an officer or other duly authorized 
5 representative, shall be delivered to the secretary of state 
6 for filing prior to the effective date of the merger or share 
7 exchange. Upon filing, the statement shall take effect and 

8 the merger or share exchange shall be deemed abandoned and 

9 shall not become effective. 

10 Sec. 76. Section 490.1201, Code 2001, is amended to read 

11 as follows: 
12 490.1201 SAbE DISPOSITION OF ASSETS %N-RE88bAR-€96RSE-9P 

13 B8S%NBSS-ANB-M9RTSASE-9P-ASSBTS NOT REQUIRING SHAREHOLDER 

14 APPROVAL. 

15 %~--A-eerpera~ieft-mayT-eft-~he-~erms-afta-eeftai~iefts-afta-£er 

16 ~he-eeftsiaera~ieft-ae~ermiftea-by-the-beara-e£-airee~ers 

17 Approval of the shareholders of a corporation is not required 

18 to do any of the following, unless the articles of 

19 incorporation otherwise provide: 
20 a~ 1. Se%% To sell, lease, exchange, or otherwise dispose 
21 of a%%;-er-s~bstaft~ia%%y-a%%7-e£-its-~re~er~y any or all of 
22 the corporation's assets in the usual and regular course of 
23 business. 
24 b~ 2. Mer~gage To mortgage, pledge, dedicate to the 
25 repayment of indebtedness, whether with or without recourse, 

26 or otherwise encumber any or all of i~s-~re~er~y the 

27 corporation's assets, whether or not in the usual and regular 

28 course of business. 
29 e~ 3. Trans£er To transfer any or all of i~s-~re~erty-~e-a 
30 eer~era~ieft-a%%-~he-shares the corporation's assets to one or 
31 more corporations or other entities all of the shares or 

32 interests of which are owned by the transferring corporation 

33 wbe~her-er-fte~-in-~he-~s~a%-ee~rse-e£-b~siftess. 

34 i~--8ft%ess-the-artie%es-e£-ifteer~eratieft-re~ire-i~, _ 

35 a~~reva%-by-~be-sharehe%aers-e£-a-~raftsaetieft-aeseribea-ift 
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1 sHbsee~ien-%-is-no~-reqHired. 

2 4. To distribute assets pro rata to the holders of one or 
3 more classes or series of the corporation's shares. 
4 Sec. 77. Section 490.1202, Code 2001, is amended to read 
5 as follows: 
6 490.1202 SADE-9P-ASSE~S-9~HBR-~HAN-fN-RE66DAR-€96RSE-9P 

7 B65fNESS SHAREHOLDER APPROVAL OF CERTAIN DISPOSITIONS. 
8 1. A eerpera~ien-may-seii sale, lease, exchange, or 

9 e~herwise-dispese-e£-a%%,-er-sHbs~an~ia%%y-a%%,-e£-i~s 

10 preper~y,-wi~h-er-wi~heH~-~he-~oed-wiii,-e~herwise-~han-in-~he 

11 HSHai-and-re~Hiar-eeHrse-e£-bHsiness,-en-~he-~erms-and 

12 eendi~iens-and-£er-~he-eensidera~ien-de~ermined-by other 
13 disposition of assets, other than a disposition described in 
14 section 490.1201, requires approval of the eerpera~ien~s-beard 
15 e£-diree~ers,-i£ corporation's shareholders if the disposition 
16 would leave the corporation without a significant continuing 
17 business activity. If a corporation retains a business 
18 activity that represented at least twenty-five percent of 
19 total assets at the end of the most recently completed fiscal 
20 year, and twenty-five percent of either income from continuing 
21 operations before taxes or revenues from continuing operations 
22 for that fiscal year, in each case of the corporation and its 
23 subsidiaries on a consolidated basis, the corporation will 
24 conclusively be deemed to have retained a significant 
25 continuing business activity; but no presumption that the 

26 disposition will leave the corporation without a significant 
27 continuing business activity shall arise from the fact that 
28 the corporation's continuing business activity does not egual 
29 or exceed any of these percentages. 
30 2. A disposition that requires approval of the 
31 shareholders under subsection 1 shall be initiated by a 

32 resolution by the board of directors preposes-and-i~s 
33 authorizing the disposition. After adoption of such a 

34 resolution, the board of directors shall submit the proposed 

35 disposition to the shareholders for their approval. The board 
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1 of directors shall also transmit to the shareholders a 
2 recommendation that the shareholders approve the proposed 

3 ~rsftsse~ioft~ 
4 %~--Por-s-~rsftsse~ioft-~o-be-stt~horizee-bo~h-o£-~he 

5 £oiiowiftg-mtts~-oeettr~ 

6 s~--~he-bosrd-o£-diree~ers-mH~~-reeemmeftd-~he-prepo~ed 

7 ~rsftsse~ioft-~o-~he-shsreheider~ disposition, unless the board 
8 of directors de~ermiftes makes a determination that because of 
9 eoft£iie~ conflicts of interest or other special circumstances 

10 it should not make fto such a recommendation sftd-eommttfties~esL 
11 in which case the bs~i~-£or-i~~-de~ermifta~ioft board of 

12 directors shall transmit to the shareholders wi~h the 

13 ~ttbmi~sioft-o£-~he-prope~ed-~raft~se~ioft basis for that 

14 determination. 
15 b~--~he-~nsrenoider~-eft~i~ied-~e-vo~e-mtt~~-approve-~he 

16 ~raftsse~ioft~ 

17 3. The board of directors may condition its submission of 
18 a disposition to the propo~ed-~raft~ae~ioft shareholders under 

19 subsection 2 on any basis. 

20 4. ~he If a disposition is required to be approved by the 

21 shareholders under subsection 1, and if the approval is to be 

22 given at a meeting, the corporation shall notify each 
23 shareholder, whether or not entitled to vote, of the prepo~ed 
24 ~harehoider~~-mee~iftg-ift-aeeordaftee-wi~n-~ee~ioft-49&~~&5 

25 meeting of shareholders at which the disposition is to be 
26 submitted for approval. The notice mH~~-aiso shall state that 

27 the purpose, or one of the purposes, of the meeting is to 

28 consider the saie,-iease,-exehaftge7-or-o~her disposition o£ 

29 aii,-or-sttbs~aft~iaiiy-ai%7-~he-proper~y-o£-~he-eerpera~ioft-aftd 

30 eoft~aift-or-be-aeeempaftied-by and shall contain a description 
31 of the ~raftsae~ioft disposition, including the terms and 

32 conditions of the disposition and the consideration to be 
33 received by the corporation. 

34 5. Unless the articles of incorporation, bylaws, or the 

35 board of directors acting pursuant to subsection 3 require a 
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1 greater vote or a ~o~e-by-~o~iftg-groH~~~-~he-~r8ftS8e~ioft-~o-be 

2 8H~horized-mH~~-be-8~~ro~ed-by-8-m8;ori~y-o£-8ii greater 

3 number of votes to be presented, the approval of a disposition 

4 by the shareholders shall require the approval of the 
5 shareholders at a meeting at which a quorum consisting of at 

6 least a majority of the votes entitled to be cast on the 

7 ~raft~ae~ioft disposition exists. 
8 6. After a ~8ie,-ie8~e,-exeh8ftge,-or-o~her-di~~o~i~ioft-o£ 
9 ~ro~er~y-is-8~~horized,-~he-~r8ft~8e~ioft disposition has been 

10 approved by the shareholders under subsection 2, and at any 
11 time before the disposition has been consummated, it may be 

12 abandoned by the corporation without action by the 

13 shareholders, subject to any contractual rights wi~hoH~ 
14 £~r~her-~harehoider-8e~ioft of other parties to the 
15 disposition. 

16 7. A-~r8ft~8e~ieft-~ha~-eofts~i~~~e~-a-dis~ribH~ioft-is 

17 ge~erfted-by-~ee~ioft-499.649-8ftd-fto~-by-~hi~-~ee~ioft• A 

18 disposition of assets in the course of dissolution under 

19 division XIV is not governed by this section. 

20 8. The assets of a direct or indirect consolidated 

21 subsidiary shall be deemed the assets of the parent 
22 corporation for the purposes of this section. 
23 Sec. 78. Section 490.1301, Code 2001, is amended by 

24 striking the section and inserting in lieu thereof the 
25 following: 

26 490.1301 DEFINITIONS. 
27 In this division, unless the context otherwise requires: 

28 1. "Affiliate" means a person that directly or indirectly 

29 through one or more intermediaries controls, is controlled by, 
30 or is under common control with another person or is a senior 

31 executive thereof. For purposes of section 490.1302, 
32 subsection 2, paragraph "d", a person is deemed to be an 

33 affiliate of its senior executives. 
34 2. ,_"Beneficial shareholder" means a person who is the 

35 beneficial owner of shares held in a voting trust or by a 
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1 nominee on the beneficial owner's behalf. 
2 3. "Corporation" means the issuer of the shares held by a 
3 shareholder demanding appraisal. In addition, for matters 

4 covered in sections 490.1322 through 490.1331, "corporation" 

5 includes the surviving entity in a merger. 

6 4. "Fair value" means the value of the corporation's 

7 shares determined according to the following: 
8 a. Immediately before the effectuation of the corporate 

9 action td which the shareholder objects. 
10 b. Using customary and current valuation concepts and 

11 techniques generally employed for similar businesses in the 

12 context of the transaction requiring appraisal. 

13 c. Without discounting for lack of marketability or 

14 minority status except, if appropriate, for amendments to the 
15 articles pursuant to section 490.1302, subsection 1, paragraph 

16 "e". 
17 5. "Interest" means interest from the effective date of 
18 the corporate action until the date of payment, at the rate of 

19 interest on judgments in this state on the effective date of 

20 the corporate action. 

21 6. "Preferred shares" means a class or series of shares 
22 whose holders have preference over any other class or series 

23 with respect to distributions. 
24 7. "Record shareholder" means the person in whose name 
25 shares are registered in the records of the corporation or the 
26 beneficial owner of shares to the extent of the rights granted 
27 by a nominee certificate on file with the corporation. 

28 8. "Senior executive" means the chief executive officer, 

29 chief operating officer, chief financial officer, and anyone 

30 in charge of a principal business unit or function. 

31 9. "Shareholder" means both a record shareholder and a 

32 beneficial shareholder. 
33 Sec. 79. Section 490.1302, Code 2001, is amended to read 

34 as follows: 

35 490.1302 SHAREHOLDERS' RIGHT TO 9%SSBN~ APPRAISAL. 
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1 1. A shareholder is entitled to d~ssen~-£rom appraisal 

2 rights, and to obtain payment of the fair value of the 

3 shareholder's sharesL in the event of, any of the following 

4 corporate actions: 

5 a. Consummation of a ~~en-o£ merger to which the 

6 corporation is a party if either of the following apply: 

7 (1) Shareholder approval is required for the merger by 

8 section 496.%%63-or-~he-ert~eies-o£-~neor~oret~on-end-~he 

9 sherehoider-~s-en~~~ied-~o-vo~e-on-~he-merger 490.1104 and the 

10 shareholder is entitled to vote on the merger, except that 

11 appraisal rights shall not be available to any shareholder of 

12 the corporation with respect to shares of any class or series 

13 that remain outstanding after consummation of the merger. 

14 (2) The corporation is a subsidiary thet-~s-merged-w~th 

15 ±~s-~eren~-~nder and the merger is governed by section 

16 496.%%64 490.1105. 

17 b. Consummation of a ~ien-o£ share exchange to which the 

18 corporation is a party as the corporation whose shares will be 

19 acquired, if the shareholder is entitled to vote on the ~ien 

20 exchange, except that appraisal rights shall not be available 

21 to any shareholder of the corporation with respect to any 

22 class or series of shares of the corporation that is not 

23 exchanged. 
24 c. Consummation of a seie-or-exehenge-o£-e%%7-or 
25 s~bs~ent±eiiy-e%1,-o£-~he-~ro~erty-o£-~he-eorpore~±on-o~her 

26 then-~n-~he-~suei-end-reguier-eo~rse-o£-b~s±ness,-±£-the 

27 sherehoider-~s-en~~t%ed-to-vote-on-the-se%e-or-exehenge7 

28 ~ne%ud±ng-e-se%e-~n-d~sso%ut±on,-but-not-±ne%ud~ng-e-se%e 

29 ~~rsuen~-~o-eour~-order-or-e-se%e-£or-eesh-~~rsuent-to-e-~~en 

30 by-wh±eh-e~i-or-s~bsten~~e%%y-e%%-o£-the-ne~-~roeeeds-o£-the 
31 seie-w~%%-be-d~s~r~b~~ed-to-~he-sherehoiders-w~~h~n-one-yeer 

32 e£~er-the-de~e-o£-se~e disposition of assets pursuant to 

33 section 490.1202 if the shareholder is entitled to vote on the 

34 disposition. 

35 d. An amendment of the articles of incorporation with 
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1 respect to a class or series of shares that ma~er±aiiy-and 

2 adverseiy-a££ee~s-r±gh~!t-±n-re!t~ee~-o£-a-d±ssen~er~s-shares 

3 beeatt!te-±~-does-any-or-aii-o£-~he-£oiiow±ng~ 

4 tit--Ai~ers-or-aboi±shes-a-pre£eren~±ai-r±gh~-o£-~he 

5 shares. 

6 t%t--€rea~es,-a%~ers,-or-aboi±snes-a-r±gh~-±n-res~ee~-o£ 

7 redem~~±on,-ineittd±ng-a-prov±sion-respee~ing-a-s±nk±ng-£ttnd 

8 £or-~he-redem~~±on-or-repttrenase,-o£-~he-shares. 

9 t3t--Ai~ers-or-aboi±snes-a-~reemp~±ve-r±gh~-o£-~he-hoider 

10 o£-~he-shares-~o-aeqtt±re-shares-or-o~her-seettr±~ies. 

11 t4t--Exeittdes-or-i±m±~s-~he-r±gne-o£-~he-shares-~o-vo~e-on 

12 any-ma~eer,-or-to-ettmttia~e-vo~es,-o~her-~han-a-i±m±~a~ion-by 

13 d±itt~±o~-~hrottgh-±ssttanee-o£-shares-or-o~her-seettr±~±es-w±eh 

14 s±m±iar-vo~±ng-rign~s. 

15 tSt--Redttees reduces the number of shares of a class or 

16 series owned by the shareholder to a fraction of a share if 

17 the corporation has the obligation or right to repurchase the 

18 fractional share so created-±s-~o-be-aeqttired-ror-eash-ttnder 

19 see~ion-498.684. 

20 t6t--Extends,-£or-~he-£irs~-~ime-a£~er-being-governed-by 

21 ~his-ehap~er,-~he-period-e£-dura~±on-o£-a-eerpora~ion 

22 organ±~ed-ttnder-ehap~er-49i-or-£ormer-ehap~er-496A-and 

23 exis~±ng-£er-a-peried-o£-years-on-~he-day-preeeding-~he-da~e 

24 ~he-eorperatien-is-£±rs~-governed-by-~nis-ehapter. 

25 e. Any corporate action taken pursuant to a shareholder 

26 vote, other amendment to the articles of incorporation, 

27 merger, share exchange, or disposition of assets to the extent 

28 provided by the articles of incorporation, bylaws, or a 

29 resolution of the board of directors that provides that voting 

30 or nonvoting shareholders are entitled to dissent and obtain 

31 payment for their shares. 

32 2. Notwithstanding subsection 1, the availability of the 

33 appraisal rights under subsection 1, paragraphs "a" through 

34 "d", shall be limited in accordance with the following 

35 provisions: 
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1 a. Appraisal rights shall not be available for the holders 

2 of shares of any class or series of shares: 

3 (1) Listed on the New York stock exchange or the American 

4 stock exchange or designated as a national market system 

5 security on an interdealer quotation system by the national 

6 association of securities dealers, inc. 

7 (2) Not so listed or designated, but has at least two 

8 thousand shareholders and the outstanding shares of such class 

9 or series has a market value of at least twenty million 

10 dollars, exclusive of the value of such shares held by its 

11 subsidiaries, senior executives, directors, and beneficial 

12 shareholders owning more than ten percent of such shares. 

13 b. The applicability of paragraph "a" shall be determined 

14 according to the following: 

15 (1) The record date fixed to determine the shareholders 

16 entitled to receive notice of, and to vote at, the meeting of 

17 shareholders to act upon the corporate action requiring 

18 appraisal rights. 

19 (2) The day before the effective date of such corporate 

20 action if there is no meeting of shareholders. 

21 c. Paragraph "a" shall not be applicable and appraisal 

22 rights shall be available pursuant to subsection 1 for the 

23 holders of any class or series of shares who are required by 

24 the terms of the corporate action requiring appraisal rights 

25 to accept for such shares anything other than cash or shares 

26 of any class or any series of shares of any corporation, or 

27 any other proprietary interest of any other entity, that 

28 satisfies the standards set forth in paragraph "a", at the 

29 time the corporate action becomes effective. 

30 d. Paragraph "a" shall not be applicable and appraisal 

31 rights shall be available pursuant to subsection 1 for the 

32 holders of any class or series of shares where any of the 

33 following applies: 
34 (1) Any of the shares or assets of the corporation are 

35 being acquired or converted, whether by merger, share 
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1 exchange, or otherwise, pursuant to the corporate action by a 
2 person, or by an affiliate of a person, who: 
3 (a) Is, or at any time in the one-year period immediately 

4 preceding approval by the board of directors of the corporate 

5 action requiring appraisal rights was, the beneficial owner of 

6 twenty percent or more of the voting power of the corporation, 

7 excluding any shares acquired pursuant to an offer for all 
8 shares having voting power if such offer was made within one 
9 year prior to the corporate action requiring appraisal rights 

10 for consideration of the same kind and of a value equal to or 

11 less than that paid in connection with the corporate action. 

12 (b) Directly or indirectly has, or at any time in the one-

13 year period immediately preceding approval by the board of 
14 directors of the corporation of the corporate action requiring 

15 appraisal rights had, the power, contractually or otherwise, 
16 to cause the appointment or election of twenty-five percent or 
17 more of the directors to the board of directors of the 
18 corporation. 

19 (2) Any of the shares or assets of the corporation are 

20 being acquired or converted, whether by merger, share 

21 exchange, or otherwise, pursuant to such corporate action by a 
22 person, or by an affiliate of a person, who is, or at any time 
23 in the one-year period immediately preceding approval by the 
24 board of directors of the corporate action requiring appraisal 
25 rights was, a senior executive or director of the corporation 
26 or a senior executive of any affiliate thereof, and that 

27 senior executive or director will receive, as a result of the 

28 corporate action, a financial benefit not generally available 

29 to other shareholders as such, other than any of the 
30 following: 

31 (a) Employment, consulting, retirement, or similar 
32 benefits established separately and not as part of or in 
33 contemplation of the corporate action. 

34 (b) Employment, consulting, retirement, or similar 

35 benefits established in contemplation of, or as part of, the 
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1 corporate action that are not more favorable than those 

2 existing before the corporate action or, if more favorable, 

3 that have been approved on behalf of the corporation in the 

4 same manner as is provided in section 490.862. 

5 

6 

(C) 

in the 
7 entity 
8 rights 

In the case of a director of the corporation who will, 
corporate action, become a director of the acquiring 

in the corporate action or one of its affiliates, 
and benefits as a director that are provided on the 

9 same basis as those afforded by the acquiring entity generally 

10 to other directors of such entity or such affiliate. 

11 e. For the purposes of paragraph "d" only, the term 

12 "beneficial owner" means any person who, directly or 

13 indirectly, through any contract, arrangement, or 
14 understanding, other than a revocable proxy, has or shares the 
15 power to vote, or to direct the voting of, shares, provided 

16 that a member of a national securities exchange shall not be 
17 deemed to be a beneficial owner of securities held directly or 
18 indirectly by such member on behalf of another person solely 

19 because the member is the record holder of such securities if 

20 the member is precluded by the rules of such exchange from 

21 voting without instruction on contested matters or matters 
22 that may affect substantially the rights or privileges of the 
23 holders of the securities to be voted. When two or more 
24 persons agree to act together for the purpose of voting their 

25 shares of the corporation, each member of the group formed 

26 thereby shall be deemed to have acquired beneficial ownership, 

27 as of the date of such agreement, of all voting shares of the 

28 corporation beneficially owned by any member of the group. 
29 3. Notwithstanding any other provision of section 

30 490.1302, the articles of incorporation as originally filed or 
31 any amendment thereto may limit or eliminate appraisal rights 

32 for any class or series of preferred shares, but any such 

33 limitation or elimination contained in an amendment to the 

34 articles of incorporation that .limits or eliminates appraisal 

35 rights for any of such shares that are outstanding immediately 
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1 prior to the effective date of such amendment or that the 

2 corporation is or may be required to issue or sell thereafter 
3 pursuant to any conversion, exchange, or other right existing 

4 immediately before the effective date of such amendment, shall 
5 not apply to any corporate action that becomes effective 
6 within one year of that date if such action would otherwise 

7 afford appraisal rights. 

8 %~ 4. A shareholder entitled to dissen~-and-ob~ain-paymen~ 

9 £or-~he-sharehoider~s-shares appraisal rights under this 

10 chapter is not entitled to challenge ~he a completed corporate 
11 action erea~±ng-~he-sharehoicer~s-en~±~iemen~-ttniess-~he 
12 ae~±en-±s-ttniaw£tt%-or-£rattdttien~-w±~h-respee~-te-~he 

13 sharehoider-er-~he-eer~era~±en~ for which appraisal rights are 
14 available unless such corporate action meets one of the 
15 following standards: 

16 a. It was not effectuated in accordance with the 

17 applicable provisions of division X, XI, or XII or the 

18 corporation's articles of incorporation, bylaws, or board of 
19 directors' resolution authorizing the corporate action. 
20 b. It was procured as a result of fraud or material 
21 misrepresentation. 
22 Sec. 80. Section 490.1303, Code 2001, is amended to read 

23 as follows: 

24 490.1303 B%SSBN~ ASSERTION OF RIGHTS BY NOMINEES AND 
25 BENEFICIAL OWNERS. 

26 1. A record shareholder may assert d±ssenters~ appraisal 
27 rights as to fewer than all the shares registered in tha~ the 
28 record shareholder's name but owned by a beneficial 
29 shareholder only if the record shareholder d±ssen~s objects 

30 with respect to all shares bene£±e±a%%y of the class or series 

31 owned by any-one-person the beneficial shareholder and 

32 notifies the corporation in writing of the name and address of 

33 each person beneficial shareholder on whose behalf the 

34 sharehoider-asser~s-d±ssenters~ appraisal rights are being 
35 asserted. The rights of a par~±ai-d±ssenter record 
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1 shareholder who asserts appraisal rights for only part of the 
2 shares held of record in the record shareholder's name under 
3 this subsection ere shall be determined as if the shares as to 
4 which the record shareholder dissents objects and the record 
5 shareholder's other shares were registered in the names of 

6 different record shareholders. 

7 2. A beneficial shareholder may assert dissenters~ 

8 appraisal rights as to shares of any class or series held on 
9 the-shereheider~s behalf of the shareholder only if the 

10 shareholder does both of the following: 
11 a. Submits to the corporation the record shareholder's 
12 written consent to the dissent-net-ieter-then-the-time-the 
13 bene£ieiei-shereheider-esserts-dissenters~-rights assertion of 

14 such rights no later than the date referred to in section 

15 490.1322, subsection 2, paragraph "b", subparagraph (2). 

16 b. Does so with respect to all shares of whieh-the 

17 shereheider-is the class of series that are beneficially owned 
18 EY the beneficial shareholder er-ever-whieh-thet-bene£ieiei 
19 shereheider-hes-pewer-te-direet-the-vete. 
20 Sec. 81. Section 490.1320, Code 2001, is amended to read 

21 as follows: 
22 490.1320 NOTICE OF B%SSBN~BRS~ APPRAISAL RIGHTS. 

23 1. If proposed corporate action ereeting-dissenters~ 

24 rights-under described in section 490.1302, subsection 1, is 

25 to be submitted to a vote at a shareholders' meeting, the 
26 meeting notice must state that the corporation has concluded 
27 that the shareholders are, are not, or may be entitled to 
28 assert dissenters~ appraisal rights under this part end-be 

29 aeeempenied-by. If the corporation concludes that appraisal 

30 rights are or may be available, a copy of this part must 

31 accompany the meeting notice sent to those record shareholders 

32 entitled to exercise appraisal rights. 

33 2. %£-eerperete-eetien-ereeting-dissen~ers~-rights-under 

34 In a merqer pursuant to section 499~%39%-is-teken-witheut-e 
35 vete-e£-shereho%ders 490.1105, the parent corporation she%% 
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1 must notify in writing all record shareholders of the 

2 subsidiary who are entitled to assert d±~~eft~ers~ appraisal 

3 rights that the corporate action wa~-~akeft-aftd-~eftd-~hem-~ne 

4 d±~~eft~er~~-ftot±ee-deser±bed became effective. Such notice 

5 must be sent within ten days after the corporate action became 

6 effective and include the materials described in section 

7 490.1322. 
8 Sec. 82. Section 490.1321, Code 2001, is amended to read 

9 as follows: 
10 490.1321 NOTICE OF INTENT TO DEMAND PAYMENT. 
11 1. If proposed corporate action erea~±ftg-d±~~eftter~~ 

12 requiring appraisal rights under section 490.1302 is submitted 

13 to a vote at a shareholders' meeting, a shareholder who wishes 

14 to assert d±sseftters~ appraisal rights with respect to any 

15 class or series of shares must do all of the following: 
16 a. Deliver to the corporation before the vote is taken 

17 written notice of the shareholder's intent to demand payment 

18 £or-~he-~hareholder~~-~nare~ if the proposed action is 

19 effectuated. 

20 b. Not vote the-d±~~efttiftg-~hareholder~~-~nare~, or cause 

21 or permit to be voted, any shares of such class or series in 

22 favor of the proposed action. 
23 2. A shareholder who does not satisfy the requirements of 

24 subsection lT is not entitled to payment £or-~he-shareholder~~ 

25 share~ under this part. 

26 Sec. 83. Section 490.1322, Code 2001, is amended to read 

27 as follows: 

28 490.1322 9%SSEN~ERS~ APPRAISAL NOTICE AND FORM. 
29 1. If proposed corporate action erea~iftg-disseftters~ 

30' requiring appraisal rights under section 490.1302 is 

31 a~~hor±zed-a~-a-shareholders~-mee~±ftg, subsection 1, becomes 

32 effective, the corporation shall must deliver a written 

33 disseft~er~~ appraisal notice and form required by subsection 

34 2, paragraph "a", to all shareholders who satisfied the 

35 requirements of section 490.1321. In the case of a merger 
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1 under section 490.1105, the parent must deliver a written 

2 appraisal notice and form to all record shareholders who may 

3 be entitled to assert appraisal rights. 

4 2. The disseft~ers~ appraisal notice must be sent no 

5 earlier than the date the corporate action became effective 
6 and no later than ten days after ~ae-proposed-eorpora~e-ae~ioft 
7 is-att~horized-a~-a-shareholders~-mee~iftg,-or,-i£-~he-eorpora~e 

8 ae~ioft-is-~a~eft-wi~hott~-a-vo~e-o£-~he-shareholders,-fto-la~er 

9 thaft-~eft-days-a£~er-~he-eorpora~e-ae~ioft-is-~a~eft7 such date 
10 and must do all of the following: 

11 a. S~a~e-where-~he-paymeft~-demaftd-mtts~-be-seft~-aftd-where 

12 aftd-wheft Be accompanied by a form that specifies the date of 

13 the first announcement to shareholders of the principal terms 

14 of the proposed corporate action and reguires the shareholder 
15 asserting appraisal rights to certify whether or not 
16 beneficial ownership of those shares for which appraisal 

17 rights are asserted was acguired before that date, and that 

18 the shareholder did not vote for the transaction. 

19 b. State all of the following: 

20 (1) Where the form must be sent and where certificates for 

21 certificated shares must be deposited and the date by which 
22 those certificates must be deposited, which date shall not.be 
23 earlier than the date for receiving the reguired form under 
24 subparagraph (2). 
25 b.--%ft£orm-holders-o£-ttfteer~i£iea~ed-shares-~o-wha~-ex~eft~ 

26 ~rafts£er-o£-the-shares-will-be-restrieted-a£ter-~he-paymeft~ 

27 demaftd-is-reeeived• 
28 e.--Sttpp±y-a-£orm-£or-demaftdiftg-paymeftt-that-iftelttdes-the 

29 da~e-o£-~he-£irst-aftftOttfteemeftt-~o-ftews-media-or-~o 

30 shareho±ders-o£-~he-~erms-o£-~he-proposed-eorpora~e-aetioft-aftd 

31 reqttires-~ha~-~he-persoft-asser~iftg-disseft~ers~-righ~s-eer~i£y 
32 whe~her-or-fto~-~he-persoft-aeqttired-befte£ieia±-owftership-o£-~he 

33 shares-be£ore-~ha~-da~e. 

34 d. 111 Se~-a A date by which the corporation must receive 

35 the paymeft~-demaftd form, which date shall not be fewer than 
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1 ~h±r~y forty nor more than sixty days after the date the 

2 d±ssen~ers~-no~±ee-±s-de%±~ered appraisal notice and form are 
3 sent under subsection 1, and state that the shareholder shall 
4 have waived the right to demand appraisal with respect to the 
5 shares unless the form is received by the corporation by such 

6 specified date. 
7 (3) The corporation's estimate of the fair value of the 

8 shares. 

9 (4) That, if requested in writing, the corporation will 
10 provide, to the shareholder so requesting, within ten days 

11 after the date specified in subparagraph (2) the number of 
12 shareholders who return the forms by the specified date and 
13 the total number of shares owned by them. 

14 (5) The date by which the notice to withdraw under section 

15 490.1323 must be received, which date must be within twenty 

16 days after the date specified in subparagraph (2). 

17 e• c. Be accompanied by a copy of this division. 
18 Sec. 84. Section 490.1323, Code 2001, is amended to read 
19 as follows: 
20 490.1323 88~¥-~9-BEMANB-PA¥MBN~ PERFECTION OF RIGHTS --
21 RIGHT TO WITHDRAW. 
22 1. A shareholder sen~-a-a~ssen~ers~ who receives notice 
23 deser±bed-±n pursuant to section 490.1322 and who wishes to 

24 exercise appraisal rights must demand-paymen~, certify on the 

25 form sent by the corporation whether the s~are~e%der 

26 beneficial owner of such shares acquired beneficial ownership 
27 of the shares before the date required to be set forth in the 
28 d~ssen~ers~ notice pursuant to section 490.1322, subsection 2, 
29 paragraph aea "a". If a shareholder fails to make this 

30 certification, the corporation may elect to treat the 

31 shareholder's shares as after-acquired shares under section 

32 490.1325, and deposit the shareholder's certificates in 

33 accordance with the terms of the notice by the date referred 

34 to in the notice pursuant to section 490.1322, subsection 2, 

35 paragraph "b", subparagraph (2). Once a shareholder deposits 
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1 that shareholder's certificates or, in the case of 

2 uncertificated shares, returns the executed forms, that 

3 shareholder loses all rights as a shareholder, unless the 

4 shareholder withdraws pursuant to subsection 2. 

5 2. The shareholder who demands payment and deposits the 

6 shareholder's shares under subsection 1 retains all other 

7 rights of a shareholder until these rights are canceled or 

8 modified by the taking of the proposed corporate action. A 

9 shareholder who has complied with subsection 1 may 

10 nevertheless decline to exercise appraisal rights and withdraw 

11 from the appraisal process by so notifying the corporation in 

12 writing by the date set forth in the appraisal notice pursuant 

13 to section 490.1322, subsection 2, paragraph "b", subparagraph 

14 (5). A shareholder who fails to so withdraw from the 

15 appraisal process shall not thereafter withdraw without the 

16 corporation's written consent. 

17 3. A shareholder who does not demand payment or execute 
18 and return the form and, in the case of certificated shares, 

19 deposit the shareholder's share certificates where required, 

20 each by the date set forth in the dissenters' notice described 
21 in section 490.1322, subsection 2, ±s shall not be entitled to 

22 payment for the shareholder's shares under this division. 

23 Sec. 85. Section 490.1324, Code 2001, is amended by 

24 striking the section and inserting in lieu thereof the 

25 following: 

26 490.1324 PAYMENT. 

27 1. Except as provided in section 490.1325, within thirty 

28 days after the form required by section 490.1322, subsection 

29 2, paragraph "b", subparagraph (2), the corporation shall pay 

30 in cash to those shareholders who complied with section 

31 490.1323, subsection 1, the amount the corporation estimates 

32 to be the fair value of their shares, plus interest. 

33 2. The payment to each shareholder pursuant to subsection 

34 1 must be accompanied by all of the following: 
35 a. Financial statements of the corporation that issued the 
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1 shares to be appraised, consisting of a balance sheet as of 

2 the end of a fiscal year ending not more than sixteen months 

3 before the date of payment, an income statement for that year, 

4 a statement of changes in shareholders' equity for that year, 

5 and the latest available interim financial statements, if any. 

6 b. A statement of the corporation's estimate of the fair 

7 value of the shares, which estimate must equal or exceed the 

8 corporation's estimate given pursuant to section 490.1322, 

9 subsection 2, paragraph "b", subparagraph (3). 

10 c. A statement that shareholders described in subsection 1 

11 have the right to demand further payment under section 

12 490.1326 and that if any such shareholder does not do so 

13 within the time period specified therein, such shareholder 

14 shall be deemed to have accepted such payment in full 

15 satisfaction of the corporation's obligations under this 

16 chapter. 
17 Sec. 86. Section 490.1325, Code 2001, is amended by 

18 striking the section and inserting in lieu thereof the 

19 following: 

20 490.1325 AFTER-ACQUIRED SHARES. 

21 1. A corporation may elect to withhold payment required by 

22 section 490.1324 from any shareholder who did not certify that 
23 beneficial ownership of all of the shareholder's shares for 

24 which appraisal rights are asserted was acquired before the 

25 date set forth in the appraisal notice sent pursuant to 

26 section 490.1322, subsection 2, paragraph "a". 

27 2. If the corporation elects to withhold payment under 

28 subsection 1, it must within thirty days after the form 

29 required by section 490.1322, subsection 2, paragraph "b", 

30 subparagraph (2), is due, notify all shareholders who are 

31 described in subsection 1 regarding all of the following: 

32 a. Of the information required by section 490.1324, 

33 subsection 2, paragraph "a". 

34 b. Of the corporation's estimate of fair value pursuant to 

35 section 490.1324, subsection 2, paragraph "b" •. 
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1 c. That they may accept the corporation's estimate of fair 

2 value, plus interest, in full satisfaction of their demands or 

3 demand appraisal under section 490.1326. 

4 d. That those shareholders who wish to accept such offer 

5 must notify the corporation of their acceptance of the 
6 corporation's offer within thirty days after receiving the 

7 offer. 
8 e. That those shareholders who do not satisfy the 
9 requirements for demanding appraisal under section 490.1326 

10 shall be deemed to have accepted the corporation's offer. 

11 3. Within ten days after receiving the shareholder's 

12 acceptance pursuant to subsection 2, the corporation must pay 

13 in cash the amount it offered under subsection 2, paragraph 
14 "b", to each shareholder who agreed to accept the 

15 corporation's offer in full satisfaction of the shareholder's 
16 demand. 

17 4. Within forty days after sending the notice described in 
18 subsection 2, the corporation must pay in cash the amount it 

19 offered to pay under subsection 2, paragraph "b", to each 

20 shareholder described in subsection 2, paragraph "e". 

21 Sec. 87. Section 490.1326, Code 2001, is amended by 
22 striking the section and inserting in lieu thereof the 

23 following: 
24 490.1326 PROCEDURE IF SHAREHOLDER DISSATISFIED WITH 

25 PAYMENT OR OFFER. 

26 1. A shareholder paid pursuant to section 490.1324 who is 

27 dissatisfied with the amount of the payment must notify the 

28 corporation in writing of that shareholder's estimate of the 

29 fair value of the shares and demand payment of that estimate 

30 plus interest, less any payment under section 490.1324. A 
31 shareholder offered payment under section 490.1325 who is 
32 dissatisfied with that offer must reject the offer and demand 
33 payment of the shareholder's stated estimate of the fair value 

34 of the shares plus interest. 

35 2. A shareholder who fails to notify the corporation in 
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1 writing of that shareholder's demand to be paid the 

2 shareholder's stated estimate of the fair value plus interest 
3 under subsection 1 within thirty days after receiving the 
4 corporation's payment or offer of payment under section 

5 490.1324 or 490.1325, respectively, waives the right to demand 
6 payment under this section and shall be entitled only to the 

7 payment made or offered pursuant to those respective sections. 

8 sec. 88. Section 490.1330, Code 2001, is amended to read 

9 as follows: 

10 490.1330 COURT ACTION. 
11 1. If a demaftd shareholder makes demands for payment under 
12 section 499.%3%8 490.1326 that remains unsettled, the 
13 corporation shall commence a proceeding within sixty days 

14 after receiving the payment demand and petition the court to 
15 determine the fair value of the shares and accrued interest. 

16 If the corporation does not commence the proceeding within the 

17 sixty-day period, it shall pay in cash to each d±sseft~er-whese 

18 demaftd-rema±fts-ttftse~~led-~he-amettft~-demaftded shareholder the 
19 amount the shareholder demanded pursuant to section 490.1326 
20 plus interest. 
21 2. The corporation shall commence the proceeding in the 
22 district court of the county where a the corporation's 

23 principal office or, if none ±ft-~h±s-s~a~e, its registered 
24 office, in this state is located. If the corporation is a 

25 foreign corporation without a registered office in this state, 
26 it shall commence the proceeding in the county in this state 

27 where the principal office or registered office of the 
28 domestic corporation merged with er-whese-shares-were-aeqtt±red 
29 by the foreign corporation was located at the time of the 
30 transaction. 

31 3. The corporation shall make all d±ssen~ers shareholders, 

32 whether or not residents of this state, whose demands remain 

33 unsettled parties to the proceeding as in an action against 

34 their shares and all parties must be served with a copy of the 
35 petition. Nonresidents may be served by registered or 
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1 certified mail or by publication as provided by law. 

2 4. The jurisdiction of the court in which the proceeding 

3 is commenced under subsection 2 is plenary and exclusive. The 

4 court may appoint one or more persons as appraisers to receive 

5 evidence and recommend a decision on the question of fair 

6 value. The appraisers shall have the powers described in the 

7 order appointing them, or in any amendment to it. The 

8 d±ssefteers shareholders demanding appraisal rights are 

9 entitled to ·the same discovery rights as parties in other 

10 civil proceedings. There shall be no right to a jury trial. 

11 5. Each d±s~efteer shareholder made a party to the 

12 proceeding is entitled to judgment for either of the 

13 following: 

14 a. The amount, if any, by which the court finds the fair 

15 value of the d±ssefteer~s shareholder's shares, plus interest, 

16 exceeds the amount paid by the corporation to the shareholder 

17 for such shares. 

18 b. The fair value, plus aeer~ed interest, of the 
19 d±sseftter~s-a£ter-aeq~±red shareholder's shares for which the 

20 corporation elected to withhold payment under section 496~%3%T 

21 490.1325. 
22 6. Notwithstanding the provisions of this division, if the 

23 corporation is a bank holding company as defined in section 

24 524.1801, fair value, at the election of the bank holding 

25 company, may be determined as provided in section 524.1406, 

26 subsection 3, prior to giving notice under section 490.1320 or 

27 490.1322. The fair value as determined shall be included in 

28 any notice under section 490.1320 or 490.1322, and section 

29 496~%3%8 490.1326 shall not apply. 

30 Sec. 89. Section 490.1331, Code 2001, is amended to read s 

31 follows: 

32 490.1331 COURT COSTS AND COUNSEL FEES. 

33 1. The court in an appraisal proceeding commenced under 

34 section 490.1330 shall determine all costs of the proceeding, 

35 including the reasonable compensation and expenses of 
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1 appraisers appointed by the court. The court shall assess the 
2 costs against the corporation, except that the court may 

3 assess costs against all or some of the dissen~ers 

4 shareholders demanding appraisal, in amounts the court finds 

5 equitable, to the extent the court finds ~he-d±ssen~ers such 

6 shareholders acted arbitrarily, vexatiously, or not in good 

7 faith ±n-demand±ng-paymen~-~nder-see~±on-498~%3%8 with respect 
8 to the rights provided by this division. 
9 2. The court in an appraisal proceeding may also assess 

10 the fees and expenses of counsel and experts for the 
11 respective parties, in amounts the court finds equitable, for 

12 either of the following: 
13 a. Against the corporation and in favor of any or all 

14 d±ssen~ers shareholders demanding appraisal if the court finds 
15 the corporation did not substantially comply with the 
16 requirements of see~±ons section 490.1320 ~hro~gh-498~%3%8L 
17 490.1322, 490.1324, or 490.1325. 
18 b. Against either the corporation or a d±ssen~er 

19 shareholder demanding appraisal, in favor of any other party, 

20 if the court finds that the party against whom the fees and 

21 expenses are assessed acted arbitrarily, vexatiously, or not 

22 in good faith with respect to the rights provided by this 
23 chapter. 
24 3. If the court 
25 services of counsel 

substantial benefit 

in an appraisal proceeding finds that the 
for any d±ssen~er shareholder were of 

to other d±ssen~ers shareholders similarly 26 

27 situated, and that the fees for those services should not be 

28 assessed against the corporation, the court may award to ~hese 

29 such counsel reasonable fees to be paid out of the amounts 
30 awarded the d±ssen~ers shareholders who were benefited. 

31 4. To the extent the corporation fails to make a required 
32 payment pursuant to section 490.1324, 490.1325, or 490.1326, 

33 the shareholder may sue directly for the amount owed and, to 

34 the extent successful, shall be entitled to recover from the 

35 corporation all costs and expenses of the suit, including 
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1 counsel fees. 

2 Sec. 90. Section 490.1402, subsections 4 and 5, Code 2001, 

3 are amended to read as follows: 

4 4. The corporation shall notify each shareholder, whether 

5 or not entitled to vote, of the proposed shareholders' meeting 

6 ±ft-aeeordaftee-w±~h-8ee~±oft-499•T95. The notice must also 

7 state that the purpose, or one of the purposes, of the meeting 

8 is to consider dissolving the corporation. 

9 5. Unless the articles of incorporation, bylaws, or the 

10 board of directors acting pursuant to subsection 3 requires a 

11 greater vote, a greater number of shares to be present, or a 

12 vote by voting groups, adoption of the proposal to dissolve ~o 

13 be-ado~~ed-mH8~-be-a~~ro¥ed-by-a-ma;or±~y-o£-a%% shall reguire 

14 the approval of the shareholders at a meeting at which the 

15 guorum consisting of at least a majority of the votes entitled 

16 to be cast oft-~ha~-~ro~o8a% exists. 

17 Sec. 91. Section 490.1403, Code 2001, is amended to read 

18 as follows: 

19 490.1403 ARTICLES OF DISSOLUTION. 

20 1. At any time after dissolution is authorized, the 

21 corporation may dissolve by delivering to the secretary of 

22 state for filing articles of dissolution setting forth all of 

23 the following: 

24 a. The name of the corporation. 

25 b. The date dissolution was authorized. 

26 c. If dissolution was approved by the shareholders,-bo~h 

27 o£-~he-£o%%ow±ftg~ 

28 f%t--~he-ftHmber-o£-vo~e8-eft~i~%ed-~o-be-eas~-oft a statement 

29 that the proposal to dissolve was duly approved by the 

30 shareholders in the manner required by this chapter and by the 

31 articles of incorporation. 

32 t%t--E±~her-~he-~o~a%-ftHmber-o£-yo~e8-ea8~-£or-aftd-aga±ft8~ 

33 d±880%H~±oft-or-~he-~o~a%-ftHmber-o£-uftd±8~u~ed-vo~e8-ea8~-£or 

34 d±8so%H~±oft-aftd-a-8~a~emeft~-~ha~-~he-ftumber-ea8~-£or 

35 d±sso%u~±oft-was-8u££±eieft~-£or-approvai• 
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1 e.--f£-vo~±"g-by-vo~±ftg-grottps-was-reqtt±ree,-~he 

2 ±ft£orma~±o"-reqtt±red-by-paragraph-aen-mtts~-be-separa~e~y 

3 prov±eee-£or-eaeh-vo~±ftg-grottp-eft~±~~ee-~o-vo~e-separa~e~y-oft 

4 ~he-p~aft-~o-d±sso~ve. 

5 2. A corporation is dissolved upon the effective date of 

6 its articles of dissolution. 

7 3. For purposes of this division, "dissolved corporation" 

8 means a corporation whose articles of dissolution have become 

9 effective and includes a successor entity to which the 

10 remaining assets of the corporation are transferred subject to 

11 its liabilities for purposes of liquidation. 

12 Sec. 92. Section 490.1404, subsection 3, paragraph f, Code 

13 2001, is amended to read as follows: 

14 f. If shareholder action was required to revoke the 

15 dissolution, the information required by section 490.1403, 

16 subsection 1, paragraph "c" or-nea. 

17 Sec. 93. Section 490.1406, subsections 1 and 2, Code 2001, 

18 are amended to read as follows: 

19 

20 

1. A dissolved corporation may dispose of the known claims 

against it by £o~~ow±ftg-~he-proeedttre-deser±bed-±ft-~h±s 

21 see~ioft notifying its known claimants in writing of the 

22 dissolution at any time after its effective date. 

23 2. ~he-d±sse%ved-eorpera~±oft-sha%%-"o~±£y-±~s-~ftOWft 

24 e%a±maft~s-±ft-wr±~±"g-o£-~he-e±sso%tt~ioft-a~-afty-~±me-a£~er-±~s 

25 e££ee~±ve-da~e~ The written notice must do all of the 

26 following: 

27 a. Describe information that must be included in a claim. 

28 b. Provide a mailing address where a claim may be sent. 

29 c. State the deadline, which may not be fewer than one 

30 hundred twenty days from the effective date of the written 

31 notice, by which the dissolved corporation must receive the 

32 claim. 

33 d. State that the claim will be barred if not received by 

34 the deadline. 

35 Sec. 94. Section 490.1407, Code 2001, is amended to read 
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1 as follows: 

2 490.1407 9NRN9WN OTHER CLAIMS AGAINST DISSOLVED 

3 CORPORATION. 

4 1. A dissolved corporation may also publish notice of its 

5 dissolution and request that persons with claims against the 

6 dissolved corporation present them in accordance with the 

7 notice. 

8 2. The notice must meet all of the following requirements: 

9 a. Be published one time in a newspaper of general 

10 circulation in the county where the dissolved corporation's 

11 principal office or, if none in this state, its registered 

12 office is or was last located. 

13 b. Describe the information that must be included in a 

14 claim and provide a mailing address where the claim may be 

15 sent. 

16 c. State that a claim against the dissolved corporation 

17 will be barred unless a proceeding to enforce the claim is 

18 commenced within £~Ye three years after the publication of the 

19 notice. 

20 3. If the dissolved corporation publishes a newspaper 

21 notice in accordance with subsection 2, the claim of each of 

22 the following claimants is barred unless the claimant 

23 commences a proceeding to enforce the claim against the 

24 dissolved corporation within £~ye three years after the 

25 publication date of the newspaper notice: 

26 a. A claimant who d~d-noe-reee~Ye was not given written 

27 notice under section 490.1406. 

28 b. A claimant whose claim was timely sent to the dissolved 

29 corporation but not acted on. 

30 c. A claimant whose claim is contingent or based on an 

31 event occurring after the effective date of dissolution. 

32 4. A claim that is not barred by section 490.1406, 

33 subsection 2, or subsection 3 of this section, may be enforced 

34 ~nder-eh~s-seee~on in either of the following ways: 

35 a. Against the dissolved corporation, to the extent of its 

-91-



S.F. -------- H.F. 

1 undistributed assets. 
2 b. f£ Except as provided in section 490.1408, subsection 

3 fL the assets have been distributed in liquidation, against a 

4 shareholder of the dissolved corporation to the extent of the 

5 shareholder's pro rata share of the claim or the corporate 

6 assets distributed to the shareholder in liquidation, 
7 whichever is less, but a shareholder's total liability for all 
8 claims under this section shall not exceed the total amount of 
9 assets distributed to the shareholder in liquidation. 

10 Sec. 95. NEW SECTION. 490.1408 COURT PROCEEDINGS. 

11 1. A dissolved corporation that has published a notice 

12 under section 490.1407 may file an application with the 

13 district court of the county where the dissolved corporation's 
14 principal office or, if none in this state, its registered 
15 office is located for a determination of the amount and form 
16 of security to be provided for payment of claims that are 
17 contingent or have not been made known to the dissolved 
18 corporation or that are based on an event occurring after the 

19 effective date of dissolution but that, based on the facts 

20 known to the dissolved corporation, are reasonably estimated 

21 to arise after the effective date of dissolution. Provision 
22 need not be made for any claim that is or is reasonably 
23 anticipated to be barred under section 490.1407, subsection 3. 
24 2. Within ten days after the filing of the application, 
25 notice of the proceeding shall be given by the dissolved 

26 corporation to each claimant holding a contingent claim whose 
27 contingent claim is shown on the records of the dissolved 

28 corporation. 

29 3. The court may appoint a guardian ad litem to represent 

30 all claimants whose identities are unknown in any proceeding 

31 brought under this section. The reasonable fees and expenses 
32 of such guardian, including all reasonable expert witness 
33 fees, shall be paid by the dissolved corporation. 

34 4. Provision by the dissolved corporation for security in 

35 the amount and the form ordered by the court under subsection 
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1 1, shall satisfy the dissolved corporation's obligations with 

2 respect to claims that are contingent, have not been made 
3 known to the dissolved corporation or are based on an event 

4 occurring after the effective date of dissolution, and such 

5 claims shall not be enforced against a shareholder who 
6 received assets in liquidation. 
7 Sec. 96. NEW SECTION. 490.1409 DIRECTOR DUTIES. 
8 1. Directors shall cause the dissolved corporation to 
9 discharge or make reasonable provision for the payment of 

10 claims and make distributions of assets to shareholders after 

11 payment or provision for claims. 

12 2. Directors of a dissolved corporation which has disposed 
13 of claims under section 490.1406, 490.1407, or 490.1408 shall 
14 not be liable for breach of subsection 1, with respect to 
15 claims against the dissolved corporation that are barred or 

16 satisfied under section 490.1406, 490.1407, or 490.1408. 
17 Sec. 97. Section 490.1431, Code 2001, is amended by adding 

18 the following new subsection: 

19 NEW SUBSECTION. 4. Within ten days of the commencement of 

20 a proceeding under section 490.1430, subsection 2, to dissolve 

21 a corporation that has no shares listed on a national 
22 securities exchange or regularly traded in a market maintained 
23 by one or more members of a national securities exchange, the 

24 corporation must send to all shareholders, other than the 

25 petitioner, a notice stating that the shareholders are 
26 entitled to avoid the dissolution of the corporation by 

27 electing to purchase the petitioner's shares under section 

28 490.1434, and a copy of section 490.1434. 
29 Sec. 98. NEW SECTION. 490.1434 ELECTION TO PURCHASE IN 

30 LIEU OF DISSOLUTION. 
31 1. In a proceeding under section 490.1430, subsection 2, 
32 to dissolve a corporation that has no shares listed on a 

33 national securities exchange or regularly traded in a market 

34 maintained by one or more members of a national or affiliated 

35 securities association, the corporation may elect or, if it 
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1 fails to elect, one or more shareholders may elect to purchase 
2 all shares owned by the petitioning shareholder at the fair 

3 value of the shares. An election pursuant to this section 
4 shall be irrevocable unless the court determines that it is 

5 equitable to set aside or modify the election. 
6 2. An election to purchase pursuant to this section may be 

7 filed with the court at any time within ninety days after the 

8 filing of the petition under section 490.1430, subsection 2, 

9 or at such later time as the court in its discretion may 
10 allow. If the election to purchase is filed by one or more 
11 shareholders, the corporation shall, within ten days 
12 thereafter, give written notice to all shareholders, other 
13 than the petitioner. The notice must state the name and 

14 number of shares owned by the petitioner and the name and 
15 number of shares owned by each electing shareholder and must 

16 advise the recipients of their right to join the election to 

17 purchase shares in accordance with this section. Shareholders 

18 who wish to participate must file notice of their intention to 
19 join in the purchase no later than thirty days after the 

20 effective date of the notice to them. All shareholders who 
21 have filed an election or notice of their intention to 
22 participate in the election to purchase thereby become parties 
23 to the proceeding and shall participate in the purchase in 

24 proportion to their ownership of shares as of the date the 

25 first election was filed, unless they otherwise agree or the 

26 court otherwise directs. After an election has been filed by 
27 the corporation or one or more shareholders, the proceeding 
28 under section 490.1430, subsection 2, shall not be 
29 discontinued or settled, nor may the petitioning shareholder 
30 sell or otherwise dispose of the shareholder's shares, unless 

31 the court determines that it would be equitable to the 

32 corporation and the shareholders, other than the petitioner, 

33 to permit such discontinuance, settlement, sale, or other 
34 disposition. 

35 3. If, within sixty days of the filing of the first 
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1 election, the parties reach agreement as to the fair value and 

2 terms of purchase of the petitioner's shares, the court shall 
3 enter an order directing the purchase of the petitioner's 
4 shares upon the terms and conditions agreed to by the parties. 

5 4. If the parties are unable to reach an agreement as 

6 provided for in subsection 3, the court, upon application of 

7 any party, shall stay the section 490.1430, subsection 2, 

8 proceedings and determine the fair value of the petitioner's 

9 shares as of the day before the date on which the petition 
10 under section 490.1430, subsection 2, was filed or as of such 
11 other date as the court deems appropriate under the 
12 circumstances. 

13 5. Upon determining the fair value of the shares, the 

14 court shall enter an order directing the purchase upon such 

15 terms and conditions as the court deems appropriate, which may 

16 include payment of the purchase price in installments, where 

17 necessary in the interests of equity, provision for security 
18 to assure payment of the purchase price and any additional 
19 costs, fees, and expenses as may have been awarded, and, if 

20 the shares are to be purchased by shareholders, the allocation 
21 of shares among them. In allocating petitioner's shares among 
22 holders of different classes of shares, the court shall 

23 attempt to preserve the existing distribution of voting rights 

24 among holders of different classes insofar as practicable and 

25 may direct that holders of a specific class or classes shall 

26 not participate in the purchase. Interest may be allowed at 
27 the rate and from the date determined by the court to be 
28 equitable, but if the court finds that the refusal of the 
29 petitioning shareholder to accept an offer of payment was 

30 arbitrary or otherwise not in good faith, no interest shall be 

31 allowed. If the court finds that the petitioning shareholder 

32 has probable grounds for relief under section 490.1430, 

33 subsection 2, paragraph "b" or "d", it may award to the 

34 petitioning shareholder reasonable fees and expenses of 
35 counsel and of any experts employed by the shareholder. 
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1 6. Upon entry of an order under subsection 3 or 5, the 
2 court shall dismiss the petition to dissolve the corporation 
3 under section 490.1430, and the petitioning shareholder shall 

4 no longer have any rights or status as a shareholder of the 

5 corporation, except the right to receive the amounts awarded 

6 to the shareholder by the order of the court which shall be 
7 enforceable in the same manner as any other judgment. 
8 7. The purchase ordered pursuant to subsection 5 shall be 

9 made within ten days after the date the order becomes final 
10 unless before that time the corporation files with the court a 
11 notice of its intention to adopt articles of dissolution 

12 pursuant to sections 490.1402 and 490.1403, which articles 

13 must then be adopted and filed within fifty days thereafter. 

14 Upon filing of such articles of dissolution, the corporation 
15 shall be dissolved in accordance with the provisions of 
16 sections 490.1405 through 490.1407, and the order entered 
17 pursuant to subsection 5 shall no longer be of any force or 
18 effect, except that the court may award the petitioning 

19 shareholder reasonable fees and expenses in accordance with 

20 the provisions of the last sentence of subsection 5 and the 

21 petitioner may continue to pursue any claims previously 

22 asserted on behalf of the corporation. 
23 8. Any payment by the corporation pursuant to an order 
24 under subsection 3 or 5, other than an award of fees and 
25 expenses pursuant to subsection 5, is subject to the 

26 provisions of section 490.640. 

27 Sec. 99. Section 490.1603, Code 2001, is amended to read 

28 as follows: 

29 490.1603 SCOPE OF INSPECTION RIGHT. 

30 1. A shareholder's agent or attorney has the same 
31 inspection and copying rights as the shareholder ~he-ageft~-er 

32 attorftey-re~reseftts represented. 
33 2. The right to copy records under section 490.1602 

34 includes, if reasonable, the right to receive copies made-~y 

35 ~hetegra~hie7-xeregra~h±ey-er-other-teehfto%eg±ea%-meafts EY 
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1 xerographic or other means, including copies through an 
2 electronic transmission if available and so reguested by the 

3 shareholder. 
4 3. The corporation may comply at its expense with a 
5 shareholder's demand to inspect the record of shareholders 
6 under section 490.1602, subsection 2, paragraph "c", by 
7 providing the shareholder with a list of shareholders that was 
8 compiled no earlier than the date of the shareholder's demand. 
9 3• 4. The corporation may impose a reasonable charge, 

10 covering the costs of labor and material, for copies of any 
11 documents provided to the shareholder. The charge shall not 

12 exceed the estimated cost of productionL or reproductionL-2£ 
13 transmission of the records. 
14 4.--~he-eorpora~±oft-may-eomp%y-w±~h-a-8hareho%der~8-demaftd 

15 ~o-±ft8pee~-~he-reeord-o£-8hareho%der8-ttftder-8ee~±oft-499.%69i, 
16 8ttb8ee~±oft-i,-paragraph-aea-by-prov±d±ftg-~he-8hareho%der-wi~h 

17 a-%±8~-o£-±~8-8hareho%der8-~ha~-wa8-eomp±%ed-fto-ear%±er-~haft 

18 ~he-da~e-o£-~he-8hareho%der~8-demaftd• 

19 Sec. 100. NEW SECTION. 490.1605 INSPECTION OF RECORDS BY 

20 DIRECTORS. 

21 1. A director of a corporation is entitled to inspect and 
22 copy the books, records, and documents of the corporation at 
23 any reasonable time to the extent reasonably related to the 
24 performance of the director's duties as a director, including 
25 duties as a member of a committee, but not for any other 
26 purpose or in any manner that would violate any duty to the 

27 corporation. 
28 2. The district court of the county where the 
29 corporation's principal office, or if none in this state, its 
30 registered office, is located may order inspection and copying 
31 of the books, records, and documents at the corporation's 
32 expense, upon application of a director who has been refused 
33 such inspection rights, unless the corporation establishes 
34 that the director is not entitled to such inspection rights. 

35-The court shall dispose of an application under this 
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1 subsection on an expedited basis. 

2 3. If an order is issued, the court may include provisions 
3 protecting the corporation from undue burden or expense, and 
4 prohibiting the director from using information obtained upon 
5 exercise of the inspection rights in a manner that would 

6 violate a duty to the corporation, and may also order the 

7 corporation to reimburse the director for the director's 

8 costs, including reasonable counsel fees, incurred in 

9 connection with the application. 

10 Sec. 101. NEW SECTION. 490.1606 EXCEPTION TO NOTICE 
11 REQUIREMENT. 
12 1. Whenever notice is required to be given under any 
13 provision of this chapter to any shareholder, such notice 

14 shall not be required to be given if either of the following 

15 applies: 

16 a. Notice of two consecutive annual meetings, and all 

17 notices of meetings during the period between such two 
18 consecutive annual meetings, have been sent to such 
19 shareholder at such shareholder's address as shown on the 

20 records of the corporation and have been returned 
21 undeliverable. 
22 b. All, but not less than two, payments of dividends on 
23 securities during a twelve-month period, or two consecutive 

24 payments of dividends on securities during a period of more 
25 than twelve months, have been sent to such shareholder at such 
26 shareholder's address as shown on the records of the 
27 corporation and have been returned undeliverable. 

28 2. If any such shareholder shall deliver to the 
29 corporation a written notice setting forth such shareholder's 
30 then-current address, the requirement that notice be given to 

31 such shareholder shall be reinstated. 

32 Sec. 102. Sections 490.832, 490.1022, 490.1327, 490.1328, 

33 and 490.1621, Code 2001, are repealed. 

34 Sec. 103. CODE EDITOR DIRECTIVE. The following division 
35 and part titles shall be changed by the Code editor: 
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1 1. Division XII shall be retitled DISPOSITION OF ASSETS. 
2 2. Division XIII shall be retitled APPRAISAL RIGHTS. 
3 3. Division XIII, Part A, shall be retitled RIGHT TO 
4 APPRAISAL AND PAYMENT FOR SHARES. 

5 4. Division XIII, Part B, shall be retitled PROCEDURE FOR 
6 EXERCISE OF APPRAISAL RIGHTS. 

7 Sec. 104. EFFECTIVE DATE. This Act, takes effect January 

8 1, 2003. 

9 EXPLANATION 
10 The following overview highlights the areas of change to 
11 the Iowa Business Corporations Act: 

12 AMENDMENT PERTAINING TO LIABILITY OF DIRECTORS. Code 
13 section 490.202 allows shareholders the option to include in 

14 the articles of incorporation a provision eliminating or 

15 limiting the liability of a director to the corporation or its 

16 shareholders, with certain exceptions. The provision on this 

17 issue is currently in Code section 490.832, but it contains 
18 more general language on exceptions than the new provision. 
19 AMENDMENTS PERTAINING TO DIRECTOR CONFLICT OF INTERESTS. 
20 Current Code section 490.831 on director conflicts of interest 

21 is deleted and several new sections on the issue are added 
22 from Code sections 490.860 through 490.863. Director 

23 conflicting interest transactions require independent 

24 examination and approval, either by independent directors, or 

25 shareholders, or the court. Definitions are added for 
26 "conflicting interest", "director's conflicting interest 
27 transaction", "related person", "required disclosure", and 

28 "time of commitment" in Code section 490.860. 
29 AMENDMENTS PERTAINING TO DERIVATIVE PROCEEDINGS. Current 

30 Code section 490.740 on derivative proceedings is replaced 

31 with a new part that includes definitions and addresses 

32 shareholder demand on the corporation, stay of proceedings, 

33 dismissal of the action, settlement, and payment of expenses. 
34 Code section 490.742 would allow a shareholder to commence 
35 a derivative proceeding after 90 days after the demand was 
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1 made unless the shareholder has earlier been notified that the 
2 demand has been rejected by the corporation or unless 

3 irreparable injury to the corporation would result by waiting 

4 for the expiration of the 90-day period. 

5 An independent litigation committee may be appointed to 

6 investigate and make recommendations concerning derivative 

7 proceedings under Code section 490.744. 
8 In addition, the bill allows such investigation and 
9 recommendation to be made by a panel appointed either by. the 

10 independent directors present at a meeting of the board of 

11 directors if the independent directors constitute a quorum or, 

12 if the independent directors do not constitute a quorum, a 
13 committee of two or more independent directors appointed by a 

14 majority vote of independent directors present at a meeting of 
15 the board of directors. Code section 490.744 addresses the 
16 issue of independence and provides that by itself, the 
17 nomination or election of the director by persons who are 
18 defendants in the derivative proceeding or against whom the 

19 action is demanded shall not cause a director to be considered 

20 as not independent. 

21 AMENDMENTS PERTAINING TO CLOSELY HELD CORPORATIONS. Code 
22 section 490.732 validates shareholder agreements appearing in 
23 the articles or signed by all shareholders, and it authorizes 
24 wide latitude in their content for corporations whose shares 
25 are not listed on a national securities exchange or regularly 
26 traded in a market maintained by one or more members of a 
27 national or affiliated securities association. 

28 New Code section 490.1434 provides an alternative to the 

29 corporation and its shareholders where one or more but fewer 
30 than all shareholders petition for judicial dissolution on 
31 grounds, for example, of deadlock or oppression. The 

32 alternative essentially is a buyout of the petitioning 
33 shareholders., either for an amount the parties can negotiate 

34 or for "fair value", with the corporation having the right to 

35 do so in the first instance, and, if the corporation does not 
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1 so elect, due regard for shareholders' relative positions. 

2 AMENDMENTS PERTAINING TO INDEMNIFICATION AND ADVANCE FOR 

3 EXPENSES. The bill expands the authority of a corporation to 

4 indemnify a director through a charter provision adopted 

5 pursuant to new Code section 490.202, which generally permits 
6 indemnification with respect to a director's conduct to the 
7 same extent that the director's liability for that conduct can 
8 be limited under the section. Code sections 490.851 through 

9 490.859 address the procedures for making decisions on 

10 granting indemnification and authorizing an advance for 

11 expenses, and make a court order available as a remedy to 

12 enforce a legal right to indemnification or expense 

13 advancement. Code section 490.854 permits a court to order an 
14 advance for expenses. 
15 AMENDMENTS PERTAINING TO SHAREHOLDER MEETINGS AND VOTING. 
16 The bill amends Code section 490.702 regarding the percentage 

17 of shares requir~d before a special meeting of shareholders 
18 must be granted, and new Code section 490.704 establishes a 

19 procedure for revoking such a demand. New Code section 

20 490.708 addresses conduct of a meeting of shareholders, 
21 providing that a chair shall preside who, unless the articles 
22 or bylaws provide otherwise, has the authority to determine 
23 the order of business and establish rules for the conduct of 
24 the meeting. The rules adopted and the conduct of the meeting 
25 must be fair to shareholders. Code section 490.722, dealing 

26 with proxies, has been amended to encompass electronic 

27 transmission of proxies. New Code section 490.729 requires 

28 the appointment of one or more inspectors of election for 

29 publicly traded corporations and also delineates the 
30 inspector's duties. Any other corporation may appoint 

31 inspectors pursuant to section 490.729. 
32 AMENDMENTS PERTAINING TO ELECTRONIC FILINGS. Code section 

33 490.140 adds definitions for "deliver", "electronic 

34 transmission", "sign" or "signature", and "voting power". 

35 Code section 490.141 provides that notice by electronic 
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1 transmission is written notice, and that notice from a 

2 corporation to a shareholder may be effective when 
3 electronically transmitted in a manner authorized by the 
4 shareholder. Code sections 490.120, 490.123, 490.124, 
5 490.125, and 490.127 all address electronic filings with the 

6 secretary of state. 
7 AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT AND STANDARDS 

8 OF LIABILITY FOR DIRECTORS. New Code section 490.831, 

9 standards of liability for directors, has been added to 
10 clarify and distinguish the standard a plaintiff must meet in 

11 order for a director to be held liable. 
12 AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT FOR OFFICERS 
13 AND ALSO TO INSPECTION RIGHTS AND NOTICES. Code section 

14 490.842 on standards of conduct for officers is amended in 

15 light of the changes made pertaining to directors. In 

16 addition, Code section 490.1603 on the scope of a 
7 shareholder's inspection right is revised to reflect 

availability of electronic transmissions. New Code section 
19 490.1605 provides for inspection of records by directors. A 
20 court action is authorized in which the corporation has the 
21 burden of proof, and the court is directed to dispose of an 

22 application of a director for inspection on an expedited 

23 basis. 
24 AMENDMENTS PERTAINING TO FUNDAMENTAL CHANGES. The quorum 

25 required is that stated in current 490.725, namely, "a 
26 majority of votes entitled to be cast on the matter by the 
27 voting group", unless the articles or bylaws require a greater 
28 number. Current Code language requires that the votes cast in 
29 favor of a proposed change exceed those cast opposing it. 

30 Current Code section 490.1202 addresses sales of assets 

31 other than in the regular course of business and requires 

32 shareholder approval of a sale or other disposition of all or 

33 substantially all corporate assets where it does not occur in 
34 the regular course of business. As amended, Code section 

35 490.1202 does not utilize the standard "all or substantially 
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1 all" and the requirement of a shareholder vote instead turns 
2 upon whether the disposition will leave the corporation 
3 without a significant continuing business activity. 
4 AMENDMENTS PERTAINING TO APPRAISAL RIGHTS. A number of 

5 changes have been made in a continuing effort to allow 

6 corporations, acting through their boards of directors and 

7 shareholders, to change the nature and shape of the enterprise 

8 and the rights of security holders, on the one hand, and, on 

9 the other hand, to allow shareholders who object to the change 
10 to withdraw from the corporation and obtain the fair value of 
11 their investment. This accommodation has been known as 

12 "dissenters' rights" or "appraisal rights". Division XIII is 
13 amended to change the name from the former to the latter. 

14 Shareholders will not be entitled to appraisal if the terms of 

15 the class or series of shares that they hold will not be 

16 changed. 

17 The amendments to division XIII provide that a shareholder 
18 who objects to corporate action effecting fundamental change 
19 will receive fair value where the shares are publicly traded 

20 and there is a sufficient market for the shares. However, the 
21 division also includ~s provisions identifying conflict-of-

22 interest transactions in which the market exception will not 

23 apply and appraisal rights will be available to shareholders. 

24 AMENDMENTS PERTAINING TO DIRECTORS AND OFFICERS. Code 
25 section 490.803 provides that a variable range for the size of 
26 the board of directors may be established by the articles or 
27 bylaws. Code section 490.825, committees of the board, has 
28 been amended to allow committees to be given more authority to 

29 act, primarily within limits stated by the board; and a new 

30 provision in Code section 490.825 would allow the board to 

31 appoint one or more directors as alternates to serve on a 

32 committee where one or more is absent or disqualified, and 

33 unless the articles, bylaws,.or resolution of the board 

34 creating the committee provided otherwise, would allow the 
35 committee, upon unanimous vote of those present and not 
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1 disqualified, to appoint another director to serve in place of 

2 the absent or disqualified member. 
3 DISSOLUTION. Code section 490.640, governing 

4 distributions, provides that the corporation must satisfy 

5 equity and bankruptcy insolvency tests before the board can 

6 authorize a distribution, but does not apply to distributions 
7 made in liquidation. 
8 The bill provides for a three-year period to assert claims 
9 against the dissolved corporation, rather than the five years 

10 provided under the current Code, and adds two new Code 
11 sections, 490.1408 and 490.1409, that encourage directors to 

12 anticipate and provide for such claims. Critical steps 

13 include giving notice to known creditors and claimants, 
14 publication, and in the claims that are unknown or contingent, 
15 a court proceeding pursuant to Code section 490.1408, which 
16 authorizes the corporation's board to file an application in 

17 court for a determination of the amount and form of security 
18 to be provided for payment of claims that are contingent or 

19 have not been made known to the dissolved corporation or that 

20 are based on an event occurring after the effective date of 
21 dissolution, excluding claims that are or are reasonably 

22 anticipated to be barred. The court is authorized to appoint 
23 a guardian ad litem to represent such claimants. The court 
24 hearing the matter may then determine the amount and form to 

25 be provided for payment, and compliance with the court order 
26 shall satisfy the dissolved corporation's obligations with 

27 respect to claims that are contingent, have not been made 
28 known to the dissolved corporation, or are based on an event 

29 occurring after the effective date of dissolution, and such 

30 claims may not be enforced against a shareholder who received 
31 assets in liquidation. 

32 ADDITIONAL AMENDMENTS PERTAINING TO DIRECTORS. Code 
33 section 490.809, dealing with the judicial removal of 

34 directors, requires the action be brought by or in the right 

35 of the corporation, rather than by an authorized percentage of 
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1 a class of shareholders. In addition, grounds for removal of 

2 directors have been amended. Fraudulent conduct remains a 

3 basis for removal, but dishonest conduct has been eliminated. 

4 Other grounds added are that the director "intentionally 
5 inflicted harm on the corporation", or "grossly abused the 

6 position of director". Code section 490.821, allowing the 
7 board of directors to take action without a meeting, requires 

8 that action taken without a meeting by consent must be 
9 unanimous, and that action taken by consent is the act of the 

10 board of directors when one or more consents signed by all the 

11 directors are delivered to the corporation. Consent may be 

12 withdrawn by signed revocation delivered to the corporation 
13 prior to delivery to the corporation of unrevoked consents 
14 signed by all directors. 
15 The bill takes effect January 1, 2003. 
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1 for filing. 

2 Sec. 5. Section 490.125, subsection 2, Code 2001, is 

3 amended to read as follows: 

4 2. The secretary of state files a document by ~tamp±ng-o~ 

5 othe~w±~e-endo~~±ng-ll£±iedu,-togethe~-w±th-the-~ee~eta~y~~ 

6 name-and-o££±e±ai-t±tie-and recording it as filed on the date 

7 and time of receipt,-on-both-the-doettment-and-the-~eee±pt-£o~ 

8 the-£±i±ng-£ee. After filing a document, except the biennial 

9 report required by section 490.1622, and except as provided in 

10 sections 490.503 and 490.1509, the secretary of state shall 

11 deliver the-doettment,-w±th-the-£±i±ng-£ee-~eee±pt,-or 

12 aeknowiedgment-o£-~eee±pt-±£-no-£ee-±~-~eqtt±~ed,-attaehed, to 

13 the domestic or foreign corporation or its representative ~ 

14 copy of the document with an acknowledgement of the date and 

15 time of filing. 

16 Sec. 6. Section 490.127, Code 2001, is amended to read as 

17 follows: 

18 490.127 EVIDENTIARY EFFECT OF COPY OF FILED DOCUMENT. 

19 A certificate attaehed-to from the secretary of state 

20 delivered with a copy of a document filed by the secretary of 

21 state,-bea~±ng-the-~ee~eta~y-o£-~tate~~-~±gnattt~e,-wh±eh-may 

22 be-±n-£ae~±m±ie,-and-the-~eai-o£-the-~ee~eta~y-o£-~tate, is 

23 conclusive evidence that the original document is on file with 

24 the secretary of state. 

25 Sec. 7. Section 490.140, subsection 6, Code Supplement 

26 2001, is amended to read as follows: 

27 6. "Deliver" ±neittde~-ma±i or "delivery" means any method 

28 of delivery used in conventional commercial practice, 

29 including delivery in person, and by mail, commercial 

30 delivery, and electronic transmission. 

31 Sec. 8. Section 490.140, Code Supplement 2001, is amended 

32 by adding the following new subsections: 

33 NEW SUBSECTION. 8A. "Electronic transmission" or 

34 "electronically transmitted" means any process of 

35 communication not directly involving the physical transfer of 
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1 paper that is suitable for the retention, retrieval, and 

2 reproduction of information by the recipient. 

3 NEW SUBSECTION. 23A. "Sign" or "signature" includes any 

4 manual, facsimile, conformed, or electronic signature. 

5 NEW SUBSECTION. 28. "Voting power" means the current 

6 power to vote in the election of directors. 

7 Sec. 9. Section 490.141, subsections 1, 2, 3, and 5, Code 

8 2001, are amended to read as follows: 

9 1. Notice under this chapter must be in writing unless 

10 oral notice is reasonable under the circumstances. Notice by 

11 electronic transmission is written notice. 

12 2. Notice may be communicated in person; by ~elephone, 

13 ~ele~raph7-~ele~ype,-or-o~her-£orm-o£-w~re-or-w~rele~~ 

14 eommttn~ea~~on;-or-by-ma~l-or-pr~~a~e-earr~er mail or other 

15 method of delivery; or by telephone, voice mail, or other 

17 

18 

19 

16 electronic means. If these forms of personal notice are 

impracticable, notice may be communicated by a newspaper of 

general circulation in the area where published; or by radio, 

television, or other form of public broadcast communication. 

20 

21 

22 

23 

24 

25 

26 

27 

3. Written notice by a domestic or foreign corporation to 

its shareholder, if in a comprehensible form, is effective 

when-ma~led, according to one of the following: 

a. Upon deposit in the United States mail, if mailed 

postpaid and correctly addressed to the shareholder's address 

shown in the corporation's current record of shareholders. 

b. When electronically transmitted to the shareholder in a 

manner authorized by the shareholder. 

28 5. Except as provided in subsection 3, written notice, if 

29 in a comprehensible form, is effective at the earliest of the 

30 following: 

31 a. When received. 

32 b. Five days after its deposit in the United States mail, 

33 a~-e~~deneed-by-~he-po~~mar~7 if mailed postpaid and correctly 

• 34 addressed. 

35 c. On the date shown on the return receipt, if sent by 
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1 registered or certified mail, return receipt requested, and 

2 the receipt is signed by or on behalf of the addressee. 

3 Sec. 10. Section 490.202, subsection 2, Code 2001, is 

4 amended to read as follows: 

5 2. The articles of incorporation may set forth any or all 

6 of the following: 

7 a. The names and addresses of the individuals who are to 

8 serve as the initial directors. 

9 b. Provisions not inconsistent with law regarding: 

10 (1) The purpose or purposes for which the corporation is 

11 organized. 

12 (2) Managing the business and regulating the affairs of 

13 the corporation. 

14 (3) Defining, limiting, and regulating the powers of the 

15 corporation, its board of directors, and shareholders. 

16 (4) A par value for authorized shares or classes of 

17 shares. 

18 (5) The imposition of personal liability on shareholders 

19 for the debts of the corporation to a specified extent and 

20 upon specified conditions. 

21 c. Any provision that under this chapter is required or 

22 permitted to be set forth in the bylaws. 

23 d. A-~~o~±~±on-eon~±~tent-w±th-~eet±on-499.83~. A 

24 provision eliminating or limiting the liability of a director 

25 to the corporation or its shareholders for money damages for 

26 any action taken, or any failure to take any action, as a 

27 director, except liability for any of the following: 

28 (l) The amount of a financial benefit received by a 

29 director to which the director is not entitled. 

30 {2) An intentional infliction of harm on the corporation 

31 or the shareholders. 

32 (3) A violation of section 490.833. 

33 (4) An intentional violation of criminal law. 

34 e. A provision permitting or making obligatory 

35 indemnification of a director for liability, as defined in 
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1 section 490.850, subsection 5, to any person for any action 

2 taken, or any failure to take any action, as a director, 

3 except liability for any of the following: 

4 {1) Receipt of a financial benefit to which the person is 

5 not entitled. 

6 (2) An intentional infliction of harm on the corporation 

7 or its shareholders. 

8 (3) A violation of section 490.833. 

9 (4) An intentional violation of criminal law. 

10 f. A provision eliminating or limiting the liability of a 

11 director to the corporation or its shareholders for money 

12 damages for any action taken, or any failure to take any 

13 action, as a director, except liability for any of the 

14 following: 

15 (1) The amount of a financial benefit received by a 

16 director to which the director is not entitled . 

17 
' 2 l An intentional infliction of harm on the corporation 

18 or the shareholders. 

19 
' 3 l 

A violation of section 490.833. 

20 '4} An intentional violation of criminal law. 

21 A provision shall not eliminate or limit the liability of a 

22 director for an act or omission occurring prior to the date 

23 when the provision in the articles of incorporation becomes 

24 effective. 

25 Sec. 11. Section 490.621, Code 2001, is amended by adding 

26 the following new subsection: 

27 NEW SUBSECTION. 6. a. An issuance of shares or other 

28 securities convertible into or rights exercisable for shares, 

29 in a transaction or a series of integrated transactions, 

30 requires approval of the shareholders, at a meeting at which a 

31 quorum exists consisting of at least a majority of the votes 

32 entitled to be cast on the matter, if both of the following 

33 conditions are satisfied: 

• 34 
35 consideration other than cash or cash equivalents. 

( 1) The shares, other securities, or rights are issued for 
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1 (2) The voting power of shares that are issued and 

2 issuable as a result of the transaction or series of 

3 integrated transactions will comprise more than twenty percent 

4 of the voting power of the shares of the corporation that were 

5 outstanding immediately before the transaction. 

6 b. (1) For purposes of determining the voting power of 

7 shares issued and issuable as a result of a transaction or 

8 series of integrated transactions, the voting power of shares 

9 shall be the greater of the following: 

10 (a) The voting power of the shares to be issued. 

11 (b) The voting power of the shares that would be 

12 outstanding after giving effect to the conversion of 

13 convertible shares and other securities and the exercise of 

14 rights to be issued. 

15 (2) A series of transactions is integrated if consummation 

16 of one transaction is made contingent on consummation of one 

17 or more of the other transactions. 

18 Sec. 12. Section 490.631, subsections 2 and 3, Code 2001, 

19 are amended to read as follows: 
20 2. If the articles of incorporation prohibit the reissue 

21 of the acquired shares, the number of authorized shares is 

22 reduced by the number of shares acquired,-e££eet±ve-ttpoft 

23 ameftdmeftt-o£-the-art±eie~-o£-±fteorporat±oft. 

24 3.--~he-board-o£-d±reetor~-may-adopt-art±eie~-o£-ameftdmeftt 

25 ttftder-th±s-~eet±oft-w±thottt-~harehoider-aet±oft,-aftd-dei±ver 

26 them-to-the-~eeretary-o£-~tate-£or-£±iift9•--~he-art±eies-mtt~t 

27 ~et-£orth-aii-o£-the-£oiiow±ft9~ 

28 a.--~he-ftame-o£-the-eorporat±oft• 

29 b.--~he-redttet±oft-±ft-the-ftttmber-o£-attthor±zed-~hares, 

30 ±tem±zed-by-eia~~-aftd-~eries. 

31 e.--~he-totai-ftttmber-o£-attthor±zed-~hare~,-±tem±zed-by 

32 eias~-aftd-ser±es,-remaift±ftg-a£ter-redttet±oft-o£-the-shares. 

33 Sec. 13. Section 490.640, Code 2001, is amended by adding 

34 the following new subsection: 

35 NEW SUBSECTION. 7. This section shall not apply to 
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1 distributions in liquidation under division XIV. 

2 Sec. 14. Section 490.702, subsection 1, Code 2001, is 

3 amended to read as follows: 

4 1. 

5 hold a 

6 either 

Except as provided in subsection 5, a corporation shall 

special meeting of shareholders upon the occurrence of 

of the following: 

7 
8 

9 
10 

11 

12 

13 

14 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

a. On call of its board of directors or the person or 

persons authorized to call a special meeting by the articles 

of incorporation or bylaws. 

b. If the holders of at least ten percent of all the votes 

entitled to be cast on any issue proposed to be considered at 

the proposed special meeting sign, date, and deliver to the 

eo~~o~at±oft~~-~ee~eta~y corporation one or more written 

demands for the meeting describing the purpose or purposes for 

which it is to be held, provided that the articles of 

incorporation may fix a lower percentage or a higher 

percentage not exceeding twenty-five percent of all the votes 

entitled to be cast on any issue proposed to be considered. 

Unless otherwise provided in the articles of incorporation, a 

written demand for a special meeting may be revoked by a 

writing to that effect received by the corporation prior to 

the receipt by the corporation of demands sufficient in number 

to require the holding of a special meeting. 

Sec. 15. Section 490.704, subsection 2, Code 2001, is 

amended to read as follows: 

26 

27 

28 

2. A written consent shall bear the date of signature of 

each shareholder who signs the consent and no written consent 

is effective to take the corporate action referred to in the 

29 consent unless, within sixty days of the earliest dated 

30 consent delivered in the manner required by this section to 

31 the corporation, written consents signed by a sufficient 

32 number of holders to take action are delivered to the 

33 corporation. A written consent may be revoked by a writing to 

34 that effect received by the corporation prior to the receipt 

35 by the corporation of unrevoked written consents sufficient in 
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1 number to take corporate action. 

2 Sec. 16. NEW SECTION. 490.708 CONDUCT OF THE MEETING. 

3 1. At each meeting of shareholders, a chairperson shall 

4 preside. The chairperson shall be appointed as provided in 

5 the bylaws or, in the absence of such provisions, by the 

6 board. 

7 2. The chairperson, unless the articles of incorporation 

8 or bylaws provide otherwise, shall determine the order of 

9 business and shall have the authority to establish rules for 

10 the conduct of the meeting. 

11 3. Any rules adopted for, and the conduct of, the meeting 

12 shall be fair to shareholders. 

13 4. The chairperson of the meeting shall announce at the 

14 meeting when the polls close for each matter voted upon. If 

15 no announcement is made, the polls shall be deemed to have 

16 closed upon the final adjournment of the meeting. After the 

17 polls close, no ballots, proxies, or votes nor any revocations 

18 or changes to any votes may be accepted. 

19 Sec. 17. Section 490.722, subsections 2, 3, 4, and 8, Code 

20 2001, are amended to read as follows: 

21 2. A shareholder or the shareholder's agent or attorney-

22 in-fact may appoint a proxy to vote or otherwise act for the 

23 shareholder by signing an appointment form7-e±ther-per~ofteiiy 

24 or-by-the-~herehoider~~-ettorftey-±ft-£eet or by an electronic 

25 transmission. An electronic transmission must contain or be 

26 accompanied by information from which one can determine that 

27 the shareholder, the shareholder's agent, or the shareholder's 

28 attorney-in-fact authorized the electronic transmission. 

29 3. An appointment of a proxy is effective when a signed 

30 appointment form or an electronic transmission of the 

31 appointment is received by the ~eeretery-or-other-o££±eer-or 

32 egeftt inspector of election or the officer or agent of the 

33 corporation authorized to tabulate votes. An appointment is 

34 valid for eleven months unless a longer period is expressly 

35 provided in the appointment £orm. 
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1 4. An appointment of a proxy is revocable ey-~he 

2 ~narenoider unless the appointment form eo~~~iettott~iy or 

3 electronic transmission states that it is irrevocable and the 

4 appointment is coupled with an interest. Appointments coupled 

5 with an interest include, but are not limited to, the 

6 appointment of: 

7 a. A pledgee. 

8 b. A person who purchased or agreed to purchase the 

9 shares. 

10 c. A creditor of the corporation who extended it credit 

11 under terms requiring the appointment. 

12 d. An employee of the corporation whose employment 

13 contract requires the appointment. 

14 e. A party to a voting agreement created under section 

15 490.731. 

16 8. Subject to section 490.724 and to any express 

17 limitation on the proxy's authority a~~eari~~-o~-~ne-£aee-o£ 

18 stated in the appointment form or electronic transmission, a 

19 corporation is entitled to accept the proxy's vote or other 

20 action as that of the shareholder making the appointment. 

21 Sec. 18. Section 490.724, subsections 4 and 5, Code 2001, 

22 are amended to read as follows: 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

4. The corporation and its officer or agent who accepts or 

rejects a vote, consent, waiver, or proxy appointment in good 

faith and in accordance with the standards of this section or 

section 490.722, subsection 2, are not liable in damages to 

the shareholder for the consequences of the acceptance or 

rejection. 

5. Corporate action based on the acceptance or rejection 

of a vote, consent, waiver, or proxy appointment under this 

section or section 490.722, subsection 2, is valid unless a 

court of competent jurisdiction determines otherwise. 

Sec. 19. Section 490.727, subsection 1, Code 2001, is 

amended to read as follows: 

1. The articles of incorporation or bylaws may provide for 
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1 a greater quorum or voting requirement for shareholders or 

2 voting groups of shareholders than is provided for by this 

3 chapter. 

4 Sec. 20. Section 490.728, subsection 1, Code 2001, is 

5 amended to read as follows: 

6 1. Unless otherwise provided in the articles of 

7 incorporation, directors are elected by a m8jor±~y plurality 

8 of the votes cast by the shares entitled to vote in the 

9 election at a meeting at which a quorum is present. 

10 Sec. 21. NEW SECTION. 490.729 INSPECTORS OF ELECTION. 

11 1. A corporation having any shares listed on a national 

12 securities exchange or regularly traded in a market maintained 

13 by one or more members of a national or affiliated securities 

14 association shall, and any other corporation may, appoint one 

15 or more inspectors to act at a meeting of shareholders and 

16 make a written report of the inspectors' determinations. Each 

17 inspector shall take and sign an oath faithfully to execute 

18 the duties of inspector with strict impartiality and according 

19 to the best of the inspector's ability. 

20 2. The inspectors shall do all of the following: 

21 a. Ascertain the number of shares outstanding and the 

22 voting power of each. 

23 b. Determine the shares represented at a meeting. 

24 c. Determine the validity of proxies and ballots. 

25 d. Count all votes. 

26 e. Determine the result. 

27 3. An inspector may be an officer or employee of the 

28 corporation. 

29 Sec. 22. NEW SECTION. 490.732 SHAREHOLDER AGREEMENTS. 

30 1. An agreement among the shareholders of a corporation 

31 that complies with this section is effective among the 

32 shareholders and the corporation even though it is 

33 inconsistent with one or more other provisions of this chapter 

34 in that it does one of the following:. 

35 a. Eliminates the board of directors or restricts the 
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1 discretion or powers of the board of directors. 

2 b. Governs the authorization or making of distributions 

3 whether or not in proportion to ownership of shares, subject 

4 to the limitations in section 490.640. 

5 c. Establishes who shall be directors or officers of the 

6 corporation, or their terms of office or manner of selection 

7 or removal. 

8 d. Governs, in general or in regard to specific matters, 

9 the exercise or division of voting power by or between the 

10 shareholders and directors or by or among any of them, 

11 including use of weighted voting rights or director proxies. 

12 e. Establishes the terms and conditions of any agreement 

13 for the transfer or use of property or the provision of 

14 services between the corporation and any shareholder, 

15 director, officer, or employee of the corporation, or among 

16 any of them • 

17 f. Transfers to one or more shareholders or other persons 

18 all or part of the authority to exercise the corporate powers 

19 or to manage the business and affairs of the corporation, 

20 including the resolution of any issue about which there exists 

21 a deadlock among directors or shareholders. 

22 g. Requires dissolution of the corporation at the request 

23 of one or more of the shareholders or upon the occurrence of a 

24 specified event or contingency. 

25 h. Otherwise governs the exercise of the corporate powers 

26 or the management of the business and affairs of the 

27 corporation or the relationship among the shareholders, the 

28 directors, and the corporation, or among any of them, and is 

29 not contrary to public policy. 

30 2. An agreement authorized by this section must satisfy 

31 all of the following requirements: 

32 a. Be set forth in one of the following places and 

33 manners: 

34 (1) The articles of incorporation or bylaws and approved 

35 by all persons who are shareholders at the time of the 
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1 agreement. 

2 (2) In a written agreement that is signed by all persons 

3 who are shareholders at the time of the agreement and is made 

4 known to the corporation. 

5 b. Be subject to amendment only by all persons who are 

6 shareholders at the time of the amendment, unless the 

7 agreement provides otherwise. 

8 c. Be valid for ten years, unless the agreement provides 

9 otherwise. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3. The existence of an agreement authorized by this 

section shall be noted conspicuously on the front or back of 

each certificate for outstanding shares or on the information 

statement required by section 490.626, subsection 2. If at 

the time of the agreement the corporation has shares 

outstanding represented by certificates, the corporation shall 

recall the outstanding certificates and issue substitute 

certificates that comply with this section. The failure to 

note the existence of the agreement on the certificate or 

information statement shall not affect the validity of the 

agreement or any action taken pursuant to it. Any purchaser 

of shares who, at the time of purchase, did not have knowledge 

of the existence of the agreement shall be entitled to 

recision of the purchase. A purchaser shall be deemed to have 

knowledge of the existence of the agreement if its existence 

is noted on the certificate or information statement for the 

26 shares in compliance with this section and, if the shares are 

27 not represented by a certificate, the information statement is 

28 delivered to the purchaser at or prior to the time of purchase 

29 of the shares. An action to enforce the right of recision 

30 authorized by this subsection must be commenced within the 

31 earlier of ninety days after discovery of the existence of the 

32 agreement or two years after the time of purchase of the 

33 shares. 

34 4. An agreement authorized by this section shall cease to 

35 be effective when shares of the corporation are listed on a 
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1 national securities exchange or regularly traced in a market 

2 maintained by one or more members of a national or affiliated 

3 securities association. If the agreement ceases to be 

4 effective for any reason, the board of directors may, if the 

5 agreement is contained or referred to in the corporation's 

6 articles of incorporation or bylaws, adopt an amendment to the 

7 articles of incorporation or bylaws, without shareholder 

8 action, to delete the agreement and any references to it. 

9 5. An agreement authorized by this section that limits the 

10 discretion or powers of the board of directors shall relieve 

11 the directors of, and impose upon the person or persons in 

12 whom such discretion or powers are vested, liability for acts 

13 or omissions imposed by law on directors to the extent that 

14 the discretion or powers of the directors are limited by the 

15 agreement. 

16 6. The existence or performance of an agreement authorized 

17 by this section shall not be a ground for imposing personal 

18 liability on any shareholder for the acts or debts of the 

19 corporation even if the agreement or its performance treats 

20 the corporation as if it were a partnership or results in 

21 failure to observe the corporate formalities otherwise 

22 applicable to the matters governed by the agreement. 

23 7. Incorporators or subscribers for shares may act as 

24 shareholders with respect to an agreement authorized by this 

25 section if no shares have been issued when the agreement is 

26 made. 

27 Sec. 23. Section 490.740, Code 2001, is amended by 

28 striking the section and inserting in lieu thereof the 

29 following: 

30 490.740 DEFINITIONS. 

31 In this part, unless the context otherwise requires: 

32 1. "Derivative proceeding" means a civil suit in the right 

33 of a domestic corporation or, to the extent provided in 

34 section 490.747, in the right of a foreign corporation • 

35 2. "Shareholder" includes a beneficial owner whose shares 
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1 are held in a voting trust or held by a nominee on the 

2 beneficial owner's behalf. 

3 Sec. 24. NEW SECTION. 490.741 STANDING. 

4 A shareholder shall not commence or maintain a derivative 

5 proceeding unless the shareholder satisfies both of the 

6 following: 

7 1. Was a shareholder of the corporation at the time of the 

8 act or omission complained of or became a shareholder through 

9 transfer by operation of law from one who was a shareholder at 

10 that time. 

11 2. Fairly and adequately represents the interests of the 

12 corporation in enforcing the right of the corporation. 

13 Sec. 25. NEW SECTION. 490.742 DEMAND. 

14 A shareholder shall not commence a derivative proceeding 

15 until both of the following have occurred: 

16 1. A written demand has been made upon the corporation to 

17 take suitable action. 

18 2. Ninety days have expired from the date the demand was 

19 made, unless the shareholder has earlier been notified that 

20 the demand has been rejected by the corporation or unless 

21 irreparable injury to the corporation would result by waiting 

22 for the expiration of the ninety-day period. 

23 Sec. 26. NEW SECTION. 490.743 STAY OF PROCEEDINGS. 

24 If the corporation commences an inquiry into the 

25 allegations made in the demand or complaint, the court may 

26 stay any derivative proceeding for a period of time as the 

27 court deems appropriate. 

28 Sec. 27. NEW SECTION. 490.744 DISMISSAL. 

29 1. A derivative proceeding shall be dismissed by the court 

30 on motion by the corporation if one of the groups specified in 

31 subsection 2 or 6 has determined in good faith after 

32 conducting a reasonable inquiry upon which its conclusions are 

33 based that the maintenance of the derivative proceeding is not 

34 in the best interests of the corporation. A corporation 

35 moving to dismiss on this basis shall submit in support of the 
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1 motion a short and concise statement of the reasons for its 

2 determination. 

3 2. Unless a panel is appointed pursuant to subsection 6, 

4 the determination in subsection 1 shall be made by one of the 

5 following: 

6 a. A majority vote of independent directors present at a 

7 meeting of the board of directors if the independent directors 

8 constitute a quorum. 

9 b. A majority vote of a committee consisting of two or 

10 more independent directors appointed by majority vote of 

11 independent directors present at a meeting of the board of 

12 directors, whether or not such independent directors 

13 constitute a quorum. 

14 3. None of the following shall by itself cause a director 

15 to be considered not independent for purposes of this section: 

16 a. The nomination or election of the director by persons 

17 who are defendants in the derivative proceeding or against 

18 whom action is demanded. 

19 b. The naming of the director as a defendant in the 

20 derivative proceeding or as a person against whom action is 

21 demanded. 

22 c. The approval by the director of the act being 

23 challenged in the derivative proceeding or demand if the act 

24 resulted in no personal benefit to the director. 

25 4. If a derivative proceeding is commenced after a 

26 determination has been made rejecting a demand by a 

27 shareholder, the complaint shall allege with particularity 

28 facts establishing one of the following: 

29 a. That a majority of the board of directors did not 

30 consist of independent directors at the time the determination 

31 was made. 

32 b. That the requirements of subsection 1 have not been 

33 met. 

• 34 
35 the pendency of any motion to dismiss unless the court finds 

All discovery and other proceedings shall be stayed during 
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1 upon the motion of any party that particularized discovery is 

2 necessary to preserve evidence or prevent undue prejudice to 
3 that party. 

4 5. If a majority of the board of directors does not 

5 consist of independent directors at the time the determination 

6 is made, the corporation shall have the burden of proving that 

7 the requirements of subsection 1 have been met. If a majority 

8 of the board of directors consists of independent directors at 
9 the time the determination is made, the plaintiff shall have 

10 the burden of proving that the requirements of subsection 1 

11 have not been met. 

12 6. The court may appoint a panel of one or more 

13 independent persons upon motion by the corporation to make a 

14 determination whether the maintenance of the derivative 

15 proceeding is in the best interests of the corporation. In 

16 such case, the plaintiff shall have the burden of proving that 

17 the requirements of subsection 1 have not been met. 

18 Sec. 28. NEW SECTION. 490.745 DISCONTINUANCE OR 

19 SETTLEMENT. 

20 A derivative proceeding shall not be discontinued or 

21 settled without the court's approval. If the court determines 

22 that a proposed discontinuance or settlement will 

23 substantially affect the interests of the corporation's 

24 shareholders or a class of shareholders, the court shall 

25 direct that notice be given to the shareholders affected. 

26 Sec. 29. NEW SECTION. 490.746 PAYMENT OF EXPENSES. 

27 On termination of the derivative proceeding, the court may 

28 do either of the following: 

29 1. Order the corporation to pay the plaintiff's reasonable 

30 expenses, including attorney fees incurred in the proceeding, 

31 if it finds that the proceeding has resulted in a substantial 

32 benefit to the corporation. 

33 2. Order the plaintiff to pay any defendant's reasonable 

34 expenses, including attorney fees incurred in defending the 

35 proceeding, if it finds that the proceeding was commenced or 
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~ 1 maintained without reasonable cause or for an improper 

2 purpose. 

~ 

~ 

3 Sec. 30. NEW SECTION. 490.747 APPLICABILITY TO FOREIGN 

4 CORPORATIONS. 

5 In any derivative proceeding in the right of a foreign 

6 corporation, the matters covered by this part shall be 

7 governed by the laws of the jurisdiction of incorporation of 

8 the foreign corporation except for sections 490.743, 490.745, 

9 and 490.746. 

10 Sec. 31. Section 490.801, Code 2001, is amended to read as 

11 follows: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

490.801 REQUIREMENT FOR AND DUTIES OF BOARD OF DIRECTORS. 

1. Except as provided in ~ttb~~e~ioft-3 section 490.732, 

each corporation must have a board of directors. 

2. All corporate powers shall be exercised by or under the 

authority of, and the business and affairs of the corporation 

managed by or under the direction of, its board of directors, 

subject to any limitation set forth in the articles of 

incorporation, or in an agreement authorized under section 

490.732. 

3.--A-eo~~o~e~ioft-na~ift~-fif~y-o~-f~w~~-~nar~noid~~~-may 

di~~~ft~~-wi~n-o~-iimi~-~n~-att~no~i~y-o£-e-boa~d-o£-d±~~e~o~~ 

by-d~~erib±ft~-±ft-i~~-e~~iel~~-o£-±fteo~~o~a~ioft-wno-w±ii 

~~rfo~m-~om~-o~-aii-o£-~n~-dtt~±~~-o£-a-boe~d-o£-di~ee~o~~· 

Sec. 32. Section 490.803, subsections 2, 3, and 4, Code 

2001, are amended to read as follows: 

2. !£-e-boe~d-o£-d±~~e~o~~-ne~-~ow~~-~o-fix-o~-enaftg~-~n~ 

ftttmb~~-o£-di~~e~o~~,-~n~-boa~d-may-ifte~~e~~-o~-dee~ee~~-by 

~n±~~y-~~~e~n~-o~-i~~~-~n~-ftttmb~~-o£-di~~e~o~~-ia~~-e~~~o~ed 

by-~n~-~nar~noid~~~~-btt~-oniy-~n~-~na~~nold~~~-may-ine~~a~e-o~ 

d~e~~e~~-by-mo~~-~nan-~ni~~y-~~~e~n~-~n~-nttmb~r-o£-d±~~e~o~~ 

la~~-a~~~o~~d-by-~n~-~ne~enold~~~· The number of directors 

may be increased or decreased from time to time by amendment 

to, or in the manner provided in, the articles of 

incorporation or the bylaws. 
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1 

2 var±able-ra"ge-for-the-~±ze-of-the-board-o£-d±reetor~-by 

3 f±x±"g-a-m±"±mttm-a"d-max±mttm-"ttmber-o£-d±reetor~~--ff-a 

4 var±abie-ra"ge-±~-e~tabi±~hed,-the-"ttmber-of-d±reetor~-may-be 

5 f±xed-or-eha"9ed-from-t±me-to-time7 -w±th±"-t"e-m±"±mttm-a"d 

6 max±mttm,-by-the-~hareholder~-or-the-board-of-d±reetor~~--After 

7 ~hare~-are-±~~tted,-o"ly-the-~hareholder~-may-eha"9e-the-ra"ge 

8 for-the-~±ze-of-the-board-or-eha"9e-£rom-a-£±xed-to-a 

9 var±able-ra"ge-~±ze-board-or-v±ee-ver~a~ 

10 •~ 3. Directors are elected at the first annual 

11 shareholders' meeting and at each annual meeting thereafter 

12 unless their terms are staggered under section 490.806. 

13 Sec. 33. Section 490.809, Code 2001, is amended to read as 
14 follows: 

15 490.809 REMOVAL OF DIRECTORS BY JUDICIAL PROCEEDING. 

16 1. The district court of the county where a corporation's 

17 principal office or, if none in this state, its registered 

18 office is located may remove a director of the corporation 

19 from office in a proceeding commenced either by or in the 

20 right of the corporation or-by-±t~-~hareholder~-hold±"g-at 

21 lea~t-twe"ty-peree"t-of-the-ottt~ta"d±"g-~hare~-of-a"y-ela~~ if 
22 the court finds that both of the following apply: 

23 a. The director engaged in fraudulent or-d±~ho"e~t conduct 

24 with respect to the corporation or its shareholders, grossly 

25 abused the position of director, or intentionally inflicted 

26 harm on the corporation. 

27 b. Remova%-±~ Considering the director's course of conduct 

28 and the inadequacy of other available remedies, removal would 

29 be in the best interest of the corporation. 

30 2. A shareholder proceeding on behalf of the corporation 

31 under subsection 1 shall comply with all of the requirements 

32 of division VII, part D, except section 490.741. 

33 ~~ 3. The court that-remove~-a, in addition to removing 

34 the directorL may bar the director from reelection for a 

35 period prescribed by the court. 
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1 37--r~-~n~~eno~de~~-eomme~ee-~-p~oeeedi~g-H~der-~Hb~ee~io~ 

2 ~~-~ney-~ne~~-meke-~ne-eorpo~e~io~-~-p~r~y-de~e~de~~7 

3 4. This section does not limit the equitable powers of the 

4 court to order other relief. 

5 Sec. 34. Section 490.821, Code 2001, is amended to read as 

6 follows: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

490.821 ACTION WITHOUT MEETING. 

1. 9~~e~~ Except to the extent that the articles of 

incorporation or bylaws pro~ide-o~nerwi~e reguire that action 

by the board of directors be taken at a meeting, action 

required or permitted by this chapter to be taken ~~-~ by the 

board of di~ee~or~~-mee~i~g directors may be taken without a 

meeting if ~ne-ee~io~-i~-~~ke~-by-~~~-member~-o~-~ne-bo~rd7 

~ne-ee~io~-mH~~-be-e~ide~eed-by-o~e-o~-more-w~i~~e~-eo~~e~~~ 

each director signs a consent describing the action to be 

taken,-~ig~ed-by-e~en-diree~or7-~~d-i~e~ttded-i~-~ne-mi~tt~e~-or 

~i~ed-wi~n-~ne-eorpora~e-reeord~-re~~ee~i~g-~ne-~e~io~-~~keft 

and delivers it to the corporation. 

2. Action taken under this section is e~~ee~i~e-wne~-~ne 

~e~~-diree~or-~igft~-~ne-eo~~e~~~-tt~~e~~-~ne-eoft~e~~-~peei~ie~ 

a-di~~ere~~-e~~ee~i~e-da~e the act of the board of directors 

when one or more consents signed by all the directors are 

delivered to the corporation. The consent may specify the 

time at which the action taken is to be effective. A 

director's consent may be withdrawn by revocation signed by 

the director and delivered to the corporation prior to 

delivery to the corporation of unrevoked written consents 

signed by all the directors. 

3. A consent signed under this section has the effect of a 

mee~i~g-~o~e an action taken at a meeting of the board of 

directors and may be described as such in any document. 

Sec. 35. Section 490.824, subsection 1, unnumbered 

paragraph 1, Code 2001, is amended to read as follows: 

Unless the articles of incorporation or bylaws require a 

different number, or unless otherwise specifically provided in 
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1 this chapter, a quorum of a board of directors consists of 

2 either: 

3 Sec. 36. Section 490.825, Code 2001, is amended to read as 

4 follows: 

5 490.825 COMMITTEES. 

6 1. Unless this chapter, the articles of incorporationL or 

7 the bylaws provide otherwise, a board of directors may create 

8 one or more committees and appoint one or more members of the 

9 board of directors to serve on them any committee. Eaeh 

10 eomm±ttee-may-he~e-two-or-more-member~,-who-~er~e-at-the 

11 piea~tlre-o£-the-boare-o£-e±reetor~. 

12 2. ~he Unless this chapter provides otherwise, the 

13 creation of a committee and appointment of members to it must 

14 be approved by the greater of either: 

15 a. A majority of all the directors in office when the 

16 action is taken. 

17 b. The number of directors required by the articles of 

18 incorporation or bylaws to take action under section 490.824. 

19 3. Sections 490.820 through 490.824,-wh±eh-go~ern 

20 meet±ng~,-eet±on-w±thotlt-meet±ng~7-not±ee-ane-we±~er-o£ 

21 not±ee,-ene-qtlortlm-ane-~ot±ng-reqtl±rement~-o£-the-boare-o£ 

22 e±reetor~, apply both to committees of the board and to their 

23 members a~-weii. 

24 4. To the extent specified by the board of directors or in 

25 the articles of incorporation or bylaws, each committee may 

26 exercise the atlthor±ty powers of the board of directors under 

27 section 490.801. 

28 5. A committee shall not, however: 

29 a. Authorize or approve distributions, except according to 

30 formula or method, or within limits, prescribed by the board 

31 of directors. 

32 b. Approve or propose to shareholders action that this 

33 chapter requires be approved by shareholders. 

34 c. Fill vacancies on the board of directors or, subject to 

35 subsection 7, on any of its committees. 

-21-

• 

• 

• 



• 

• 

• 

S.F. ~d~5 H.F • 

1 d.--Am~~d-ar~±ei~~-of-±~eorpora~±o~-pttr~tta~~-~o-~~e~±o~ 

2 49Ehl99z• 

3 ~· d. Adopt, amend, or repeal bylaws. 

4 f.--Appro~~-a-pia~-o£-m~r9er-~o~-r~qtt±r±~9-~har~hold~r 

5 appro\Pa3:. 

6 9•--Att~hor±z~-or-appro"~-r~aeqtt±~±~±oft-of-~har~~,-~xe~p~ 

7 aeeordi~9-~o-a-£ormtt3:a-or-m~~hod-pr~~er±b~d-by-~he-board-of 

8 d±r~e~or~. 

9 h.--Att~hor±z~-or-appro~e-~h~-±~~tta~e~-or-sai~-or-eo~~rae~ 

10 for-~a3:e-of-~har~s,-or-d~~~rm±~~-~h~-d~~±9~a~±o~-a~d-r~ia~±"~ 

11 ri9h~~,-pr~f~r~~e~~~-a~d-i±m±~a~±o~~-o£-a-eia~~-or-~~r±~~-of 

12 ~har~~~-~xe~p~-~ha~-~h~-board-of-d±ree~or~-may-att~hor±z~-a 

13 eomm±~~e~-or-a-~e~±or-ex~ett~±~~-off±eer-of-~he-eorpora~±o~-~o 

14 do-~o-w±~h±~-3:±m±~~-~p~e±f±ea3:3:y-pre~er±b~d-by-~h~-board-o£ 

15 d±r~e~or~. 

16 6. The creation of, delegation of authority to, or action 

17 by a committee does not alone constitute compliance by a 

18 director with the standards of conduct described in section 

19 490.830. 

20 7. The board of directors may appoint one or more 

21 directors as alternate members of any committee to replace any 

22 absent or disqualified member during the member's absence or 

23 disqualification. Unless the articles of incorporation or the 

24 bylaws or the resolution creating the committee provide 

25 otherwise, in the event of the absence or disqualification of 

26 a member of a committee, the member or members present at any 

27 meeting and not disqualified from voting, unanimously, may 

28 appoint another director to act in place of the absent or 

29 disqualified member. 

30 Sec. 37. Section 490.830, Code 2001, is amended to read as 

31 follows: 

32 490.830 SENERAb STANDARDS OF CONDUCT FOR DIRECTORS. 

33 1. A-d±r~e~or Each member of the board of directors, when 

34 discharging the duties of a director, shall di~ehar9e-~ha~ 

35 d±r~e~or~~-dtt~±~~-a~-a-d±r~e~or,-±~eittd±~9-~h~-d±r~e~or~~ 
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1 d~~±~~-a~-a-memb~r-o£-a-eomm±~~~~ act in conformity with all 

2 of the following: 

3 a. In good faith. 

4 b.--w±~h-~h~-ear~-an-ord±nar±ly-~r~d~n~-~~r~on-±n-a-lik~ 

5 ~o~±~±on-wottld-~x~re±~~-~nd~r-~±milar-e±rettm~~ane~~· 

6 e. b. In a manner the director reasonably believes to be 

7 in the best interests of the corporation. 

8 2. The members of the board of directors or a committee of 

9 the board, when becoming informed in connection with their 

10 decision-making function or devoting attention to their 

11 oversight function, shall discharge their duties with the care 

12 that a person in a like position would reasonably believe 

13 appropriate under similar circumstances. 

14 3. In discharging board or committee duties, a director 

15 who does not have knowledge that makes reliance unwarranted is 

16 entitled to rely on the performance by any of the persons 

17 specified in subsection 5 to whom the board may have 

18 delegated, formally or informally by course of conduct, the 

19 authority or duty to perform one or more of the board's 

20 functions that are delegable under applicable law. 

21 z• 4. In discharging ~h~-dir~e~or~~ board or committee 

22 duties a director, who does not have knowledge that makes 

23 reliance unwarranted, is entitled to rely on information, 

24 opinions, reports, or statements, including financial 

25 statements and other financial data, if prepared or presented 

26 by any of the £ollow±n~~ persons specified in subsection 5. 

27 5. A director is entitled to rely, in accordance with 

28 subsection 3 or 4, on any of the following: 

29 a. One or more officers or employees of the corporation 

30 whom the director reasonably believes to be reliable and 

31 competent in the ma~~er~-~r~~~ft~~d functions performed or the 

32 information, opinions, reports, or statements provided. 

33 b. Legal counsel, public accountants, or other persons as 

34 to matters involving skills or expertise the director 

35 reasonably believes are either of the-following: 
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1 ( 1 ) Matters within the particular person's professional or 

2 expert competence. 

3 (2) Matters as to which the particular person merits 

4 confidence. 

5 c. A committee of the board of directors of which the 

6 director is not a member if the director reasonably believes 

7 the committee merits confidence. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

3~--A-di~eeto~-i~-not-aetin9-ift-9ood-£aitn-i£-tne-di~eeto~ 

na~-know%ed9e-eonee~nin9-the-matte~-in-qtte~tion-tnat-make~ 

~exianee-otne~wi~e-pe~mitted-by-~ttb~eetion-z-ttnwa~~anted~ 

4~--A-di~eeto~-i~-not-%iab%e-£o~-any-aetion-~aken-a~-a 

di~eeto~,-o~-any-£a±%tt~e-to-take-any-aetion,-±£-tne-d±~eeto~ 

pe~£o~med-tne-dtttie~-of-tne-di~eeto~~~-o££iee-±n-eomp%±anee 

witn-tn±~-~eetion,-o~-±£,-and-to-tne-extent-tnat,-x±ab±%±ty 

£o~-any-~tten-aetion-o~-£ai%tt~e-to-aet-na~-been-%imited-by-tne 

a~tie%e~-o£-ineo~po~ation-ptt~~ttant-to-~eetion-496~83z~ 

Sec. 38. Section 490.831, Code 2001, is amended by 

striking the section and inserting in lieu thereof the 

following: 

490.831 STANDARDS OF LIABILITY FOR DIRECTORS. 

1. A director shall not be liable to the corporation or 

its shareholders for any decision as director to take or not 

to take action, or any failure to take any action, unless the 

party asserting liability in a proceeding establishes both of 

25 the following: 

26 a. That any provision in the articles of incorporation 

27 authorized by section 490.202, subsection 2, paragraph ''d", or 

28 the protection afforded by section 490.861 for action taken in 

29 compliance with section 490.862 or 490.863 if interposed as a 

30 bar to the proceeding by the director, does not preclude 

31 liability. 

32 b. That the challenged conduct consisted or was the result 

33 of one of the following: 

• 
34 

35 

(1) Action not in good faith . 

(2) A decision that satisfies one of the following: 
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1 (a) That the director did not reasonably believe to be in 

2 the best interests of the corporation. 

3 (b) As to which the director was not informed to an extent 

4 the director reasonably believed appropriate in the 

5 circumstances. 

6 (3) A lack of objectivity due to the director's familial, 

7 financial, or business relationship with, or a lack of 

8 independence due to the director's domination or control by, 

9 another person having a material interest in the challenged 

10 conduct, which also meets both of the following criteria: 

11 (a) Which relationship or which domination or control 

12 could reasonably be expected to have affected the director's 

13 judgment respecting the challenged conduct in a manner adverse 

14 to the corporation. 

15 (b) After a reasonable expectation to such effect has been 

16 established, the director shall not have established that the 

17 challenged conduct was reasonably believed by the director to 

18 be in the best interests of the corporation. 

19 (4) A sustained failure of the director to devote 

20 attention to ongoing oversight of the business and affairs of 

21 the corporation, or a failure to devote timely attention, by 

22 making, or causing to be made, appropriate inquiry, when 

23 particular facts and circumstances of significant concern 

24 materialize that would alert a reasonably attentive director 

25 to the need for such oversight, attention, or inquiry. 

26 (5) Receipt of a financial benefit to which the director 

27 was not entitled or any other breach of the director's duties 

28 to deal fairly with the corporation and its shareholders that 

29 is actionable under applicable law. 

30 2. a. A party seeking to hold the director liable for 

31 money damages shall also have the burden of establishing both 

32 of the following: 

33 (1) That harm to the corporation or its shareholders has 

34 been suffered. 

35 (2) The harm suffered was proximately caused by the 
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1 director's challenged conduct. 

2 b. A party seeking to hold the director liable for other 

3 money payment under a legal remedy, such as compensation for 

4 the unauthorized use of corporate assets, shall also have 

5 whatever persuasion burden may be called for to establish that 

6 the payment sought is appropriate in the circumstances. 

7 c. A party seeking to hold the director liable for other 

8 money payment under an equitable remedy, such as profit 

9 recovery by or disgorgement to the corporation, shall also 

10 have whatever persuasion burden may be called for to establish 

11 that the equitable remedy sought is appropriate in the 

12 circumstances. 

13 3. This section shall not do any of the following: 

14 a. In any instance where fairness is at issue, such as 

15 consideration of the fairness of a transaction to the 

16 corporation under section 490.861, subsection 2, paragraph 

17 ''c", alter the burden of proving the fact or lack of fairness 

18 otherwise applicable. 

19 b. Alter the fact or lack of liability of a director under 

20 another section of this chapter, such as the provisions 

21 governing the consequences of an unlawful distribution under 

22 section 490.833 or a transactional interest under section 

23 490.861. 

24 c. Affect any rights to which the corporation or a 

25 shareholder may be entitled under another statute of this 

26 state or the United States. 

27 Sec. 39. Section 490.833, Code 2001, is amended to read as 

28 follows: 

29 490.833 LIABILITY FOR UNLAWFUL DISTRIBUTION. 

30 1. BftYess-~he-d±ree~or-eompY±es-w±~h-~he-appY±eabYe 

31 s~aftdards-of-eoftd~e~-deser±bed-±ft-see~±oft-499.839,-a ~ 

32 director who votes for or assents to a distribution made-±ft 

33 ~±oYe~±oft-of-~h±s-ehep~er-or-~he-er~±eies-of-±fteorpore~±oft in 

34 excess of what may be authorized and made pursuant to section 

35 490.640, subsection 1, or section 490.1409, subsection 1, is 
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1 personally liable to the corporation for the amount of the 

2 distribution that exceeds what could have been distributed 

3 without violating this-ehepter-er-the-artieies-e£ 

4 ineerporation section 490.640, subsection 1, or section 

5 490.1409, subsection 1, if the party asserting liability 

6 establishes that when taking the action the director did not 

7 comply with section 490.830. 

8 2. A director held liable for an unlawful distribution 

9 under subsection 1 is entitled to eentribtttien-£rem both of 

10 the following: 

11 a. B~ery Contribution from every other director who ~eted 

12 £er-er-assented-to-the-d±stribtttion-withottt-eompiyin9-with-the 

13 appiieebie-stenderds-e£-eondttet-deser±bed-in-seetien-499.839 

14 could be held liable under subsection 1 for the unlawful 

15 distribution. 

16 b. Eaeh Recoupment from each shareholder £er of the pro 

17 rata portion of the amount of the unlawful distribution the 

18 shareholder acceptedL knowing the distribution was made in 

19 violation of this-ehepter-or-the-artieies-o£-ineerperatien 

20 section 490.640, subsection 1, or section 490.1409, subsection 

21 1. 

22 3. a. A proceeding to enforce the liability of a director 

23 under subsection l is barred unless it is commenced within two 

24 years after one of the following dates: 

25 (1) The date on which the effect of the distribution was 

26 measured under section 490.640, subsection 5 or 7. 

27 (2) The date as of which the violation of section 490.640, 

28 subsection 1, occurred as the consequence of disregard of a 

29 restriction in the articles of incorporation. 

30 (3) The date on which the distribution of assets to 

31 shareholders under section 490.1409, subsection 1, was made. 

32 b. A proceeding to enforce contribution or recoupment 

33 under subsection 2 is barred unless it is commenced within one 

34 year after the liability of the claimant has been finally 

35 adjudicated under subsection 1. 
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1 Sec. 40. Section 490.840, Code 2001, is amended to read as 

2 follows: 

3 490.840 REeHfREB OFFICERS. 

4 1. A corporation has the off±eer~ offices described in its 

5 bylaws or a~~o±ft~ed designated by the board of directors in 

6 accordance with the bylaws. 

7 2. A-dttiy-a~~o±ft~ed The board of directors may elect 

8 individuals to fill one or more offices of the corporation. 

9 An officer may appoint one or more officers or-a~~±~~aft~ 

10 off±eer~ if authorized by the bylaws or the board of 

11 directors. 

12 3. The bylaws or the board of directors shall deie~a~e 

13 assign to one of the officers responsibility for preparing 

14 minutes of the directors' and shareholders' meetings and for 

15 maintaining and authenticating the records of the corporation 

16 required to be kept under section 490.1601, subsections 1 and 

• 
17 5. 

18 4. The same individual may simultaneously hold more than 

• 

19 one office in a corporation. 

20 Sec. 41. Section 490.842, Code 2001, is amended to read as 

21 follows: 

22 490.842 STANDARDS OF CONDUCT FOR OFFICERS. 

23 1. An officer w±~h-d±~ere~±oftary-att~hor±~y-~haii-d±~ehar~e 

24 ~he-o£f±eer~~-dtt~±e~-ttftder-~ha~-att~hor±~y when performing in 

25 such capacity shall act in conformity with all of the 

26 following: 

27 a. In good faith. 

28 b. With the care aft-ord±ftar±iy-~rttdeft~ that a person in a 

29 like position would reasonably exercise under similar 

30 circumstances. 

31 c. In a manner the officer reasonably believes to be in 

32 the best interests of the corporation. 

33 2. In discharging the ~er~oft~~ officer's duties an 

34 officer, who does not have knowledge that makes reliance 

35 unwarranted, is entitled to rely on ±ftforma~±oft,-o~±ft±Oft~7 
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1 repor~~,-or-~~a~emen~~,-±neitld±ng-£±n~ne±~i-~~a~emen~~-and 

2 o~her-£±n~ne±ai-da~~,-±£-prepared-or-pre~en~ed-by-e±~her any 

3 of the following: 

4 a. The performance of properly delegated responsibilities 

5 by one or more employees of the corporation whom the officer 

6 reasonably believes to be reliable and competent in performing 

7 the responsibilities delegated. 

8 a~ b. ene Information, opinions, reports, or statements, 

9 including financial statements and other financial data, 

10 prepared or presented by one or more o££±eer~-or employees of 

11 the corporation whom the officer reasonably believes to be 

12 reliable and competent in the matters presented. 

13 b~ c. Legal counsel, public accountants, or other persons 

14 retained by the corporation as to matters involving skills or 

15 expertise the officer reasonably believes are matters within 

16 the particular person's professional or expert competenceL-2£ 

17 in which the particular person merits confidence. 

18 3. An-o££±eer-±~-no~-ae~±ng-±n-good-£~±~h-±£-~he-o££±eer 

19 h~~-knowiedge-eoneern±ng-~he-m~~~er-±n-qtle~~±on-~h~~-make~ 

20 rei±anee-o~herw±~e-perm±~~ed-by-~tlb~ee~±on-z-tlnw~rran~ed~ An 

21 officer shall not be liable as an officer to the corporation 

22 or its shareholders for any decision to take or not to take 

23 action, or any failure to take any action, if the duties of 

24 the officer are performed in compliance with this section. 

25 Whether an officer who does not comply with this section shall 

26 have liability will depend in such instance on applicable law, 

27 including those principles of section 490.831 that have 

28 relevance. 

29 4~--An-o££±eer-±~-no~-i±abie-£or-any-ae~±on-~aken-~~-~n 

30 o££±eer7-or-~ny-£~±itlre-~o-~~ke-any-~e~±on,-±£-~he-o££±eer 

31 per£ormed-~he-dtl~ie~-o£-~he-o££±eer~~-o££±ee-±n-eompi±anee 

32 w±~h-~h±~-~ee~±on~ 

33 Sec. 42. Section 490.843, Code 2001, is amended to read as 

34 follows: 

35 490.843 RESIGNATION AND REMOVAL OF OFFICERS. 
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1 1. An officer may resign at any time by delivering notice 

2 to the corporation. A resignation is effective when the 

3 notice is delivered unless the notice specifies a later 

4 

5 

6 

7 

effective da~e time. 

later ea~e time and 

officer accepts the 

o£-e±ree~ors or the 

If a resignation is made effective at a 

the eorpora~±on board or appointing 

future effective ea~e time, ±~s the board 

appointing officer may fill the pending 

8 vacancy before the effective ea~e time if the board o£ 

9 e±ree~ors or appointing officer provides that the successor 

10 does not take office until the effective ea~e time. A 

11 res±gna~±on-may-be-oraiiy-eommttn±ea~ed-pro~±ded-~ha~-~he 

12 res±gna~±on-±s-e££ee~±~e-oniy-±£-wr±~~en-no~±ee-o£-~he 

13 res±gna~±on-±s-eei±~eree-w±~h±n-~wen~y-£ottr-hottrs-o£-stteh-orai 

14 eommttn±ea~±on. 

15 2. A-boare-o£-e±ree~ors-may-remo~e-any An officer may be 

16 removed at any time with or without cause by any of the 

17 following: 

18 a. The board of directors. 

19 b. The officer who appointed such officer£ unless the 

20 bylaws of the board of directors provide otherwise. 

21 c. Any other officer if authorized by the bylaws of 

22 board of directors. 

23 3. In this section, "appointing officer" means the 

24 officer, including any successor to that officer, who 

25 appointed the officer resigning or being removed. 

the 

26 Sec. 43. Section 490.850, Code 2001, is amended to read as 

27 follows: 

28 490.850 DEFINITIONS. 

29 As used in this part of this chapter, unless the context 

30 otherwise requires: 

31 1. "Corporation" includes any domestic or foreign 

32 predecessor entity of a corporation in a merger or-o~her 

33 ~ransae~±on-±n-wh±eh-~he-preeeeessor~s-ex±s~enee-eeasee-ttpon 

• 
34 eonsttmma~±on-o£-~he-~ransae~±on. 

35 2. "Director" or "officer" means an individual who is or 
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1 was a director or officer, respectively, of a corporation or 

2 aft-iftdi~idttai who, while a director or officer of a the 

3 corporation, is or was serving at the corporation's request as 

4 a director, officer, partner, trustee, employee, or agent of 

5 another £oreigft-or domestic or foreign corporation, 

6 partnership, joint venture, trust, employee benefit plan, or 

7 other eftterpri~e entity. A director or officer is considered 

8 to be serving an employee benefit plan at the corporation's 

9 request if the director's duties to the corporation also 

10 impose duties on, or otherwise involve services by, that 

11 director to the plan or to participants in or beneficiaries of 

12 the plan. "Director" or "officer" includes, unless the 

13 context requires otherwise, the estate or personal 

14 representative of a director or officer. 

15 3. "Disinterested director" means a director who at the 

16 time of a vote referred to in section 490.853, subsection 3, 

17 or a vote or selection referred to in section 490.855, 

18 subsection 2 or 3, is not either of the following: 

19 a. A party to the proceeding. 

20 b. An individual having a familial, financial, 

21 professional, or employment relationship with the director 

22 whose indemnification or advance for expenses is the subject 

23 of the decision being made, which relationship would, in the 

2

2

f circumstances, reasonably be expected to exert an influence on 

5 the director's judgment when voting on the decision being 

26 made. 

27 3-;- 4. "Expenses" ifteittde includes counsel fees. 

28 4-;- 5. "Liability" means the obligation to pay a judgment, 

29 settlement, penalty, fine, including an excise tax assessed 

30 with respect to an employee benefit plan, or reasonable 

31 expenses incurred with respect to a proceeding. 

32 5-;- 6. "Official capacity" means: 

33 a. When used with respect to a director, the office of 

34 director in a corporation. 

35 b. When used with respect to an iftdi~idttai-other-thaft-a 
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1 e±ree~or officer, as contemplated in section 490.856, the 

2 office in a corporation held by the officer or-~ne-em~±oymeft~ 

3 or-ageftey-re±at±oft~n±~-ttndertaken-by-tne-em~±oyee-or-agent-on 

4 bena±f-of-tne-eor~orat±on. 

5 "Official capacity" does not include service for any other 

6 fore±gn-or domestic or foreign corporation or any partnership, 

7 joint venture, trust, employee benefit plan, or other 

8 enter~r±~e entity. 

9 6• 7. "Party" ±ne±ttde~ means an individual who was, is, or 

10 is threatened to be made a named defendant or respondent in a 

ll proceeding. 

12 ~. 8. "Proceeding" means any threatened, pending, or 

13 completed action, suit, or proceeding, whether civil, 

14 criminal, administrative, or investigative and whether formal 

15 or informal. 

16 Sec. 44. Section 490.851, Code 2001, is amended to read as 

7 follows: 

8 490.851 A9~H9RT~¥-~9-TNBBMNTP¥ PERMISSIBLE 

19 INDEMNIFICATION. 

20 1. Except as otherwise provided in ~ttb~eet±on-4 this 

21 section, a corporation may indemnify an individual made who is 

22 a party to a proceeding because the individual is or-wa~ a 

23 director against liability incurred in the proceeding if all 

24 of the following apply: 

25 a. The individual acted in good faith. 

26 b. The individual reasonably believed: 

27 (l) In the case of conduct in the individual's official 

28 capacity w±tn-tne-eor~orat±on, that the individual's conduct 

29 was in the corporation's best interests. 

30 (2) In all other cases, that the individual's conduct was 

31 at least not opposed to the corporation's best interests. 

32 c. In the case of any criminal proceeding, the individual 

33 had no reasonable cause to believe the individual's conduct 

was unlawful, or the individual engaged in conduct for which 

5 broader indemnification has been made permissible or 
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1 obligatory under a provision of the articles of incorporation 

2 as authorized by section 490.202, subsection 2, paragraph "e". 

3 2. A director's conduct with respect to an employee 

4 benefit plan for a purpose the director reasonably believed to 

5 be in the interests of the participants in and beneficiaries 

6 of the plan is conduct that satisfies the requirement of 

7 subsection 1, paragraph "b", subparagraph (2). 

8 3. The termination of a proceeding by judgment, order, 

9 settlement, conviction, or upon a plea of nolo contendere or 

10 its equivalent is not, of itself, determinative that the 

11 director did not meet the relevant standard of conduct 

12 described in this section. 

13 4. A Unless ordered by a court under section 490.854, 

14 subsection 1, paragraph "c", a corporation shall not indemnify 

15 a director under this section in either of the following 

16 circumstances: 

17 a. In connection with a proceeding by or in the right of 

18 the corporation ±ft-wh±eh-~he-d±ree~or-w8~-adjtldged-i±aeie-~o 

19 ~he-eorpora~±oft, except for reasonable expenses incurred in 

20 connection with the proceeding if it is determined that the 

21 director has met the relevant standard of conduct under 

22 subsection 1. 

23 b. In connection with any o~her proceeding eh8rg±ftg 

24 ±mproper-per~oftai-eefte£±~-~o-~he-d±ree~or,-whe~her-or-fto~ 

25 ±ft~oi~±ftg-ae~±oft-±ft-~he-d±ree~or~~-o££±e±ai-e8p8e±~y,-±ft with 

26 respect to conduct for which the director was adjudged liable 

27 on the basis that per~oftal the director received a financial 

28 benefit W8~-±mproperiy-reee±~ed-ey-~he-d±ree~or to which the 

29 director was not entitled, whether or not involving action in 

30 the director's official capacity. 

31 s.--rftdemft±£±e8~±oft-perm±~~ed-tlftder-~h±~-~ee~±oft-±ft 

32 eoftftee~±oft-w±~h-8-proeeed±ftg-ey-or-±ft-~he-r±gh~-o£-~he 

33 eorpor8~±oft-±~-i±m±~ed-~o-re8~oftaeie-expeft~e~-±ftetlrred-±ft 

34 eoftftee~±oft-w±~h-~he-proeeed±ftg• 

35 Sec. 45. Section 490.852, Code 2001, is amended to read as 
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1 follows: 

2 490.852 MANDATORY INDEMNIFICATION. 

3 Snless-l~m~teo-by-~ts-ert~eles-of-~neor~oret~on,-a A 

4 corporation shall indemnify a director who was wholly 

5 successful, on the merits or otherwise, in the defense of any 

6 proceeding to which the director was a party because the 

7 director is or was a director of the corporation against 

8 reasonable expenses incurred by the director in connection 

9 with the proceeding. 

10 Sec. 46. Section 490.853, Code 2001, is amended to read as 

ll follows: 

12 490.853 ADVANCE FOR EXPENSES. 

13 1. A corporation may, before final disposition of a 

14 proceeding, advance funds to pay for or reimburse the 

15 reasonable expenses incurred by a director who is a party to a 

16 proceeding in-aovanee-of-f~nal-o~spos~t~on-of-the-~roeeeo~ng 

7 because the person is a director if any-of the person delivers 

8 all of the following apply to the corporation: 

19 a. ~he-o~reetor-fttrn~shes-the-eor~orat~on-a A written 

20 affirmation of the director's good faith belief that the 

21 director has met the relevant standard of conduct described in 

22 section 490.851 or that the proceeding involved conduct for 

23 which liability has been eliminated under a provision of the 

24 articles of incorporation as authorized by section 490.202, 

25 subsection 2, paragraph "d". 

26 b. ~he-o~reetor-fttrn~shes-the-eor~orat~on-a The director's 

27 written undertaking,-exeettteo-personally-or-on-the-o~reetor~s 

28 behalf, to repay the-aovenee any funds advanced if the 

29 director is not entitled to mandatory indemnification under 

30 section 490.852 and it is ultimately determined under section 

31 490.854 or section 490.855 that the director o~o-not-meet-that 

32 has not met the relevant standard of conduct described in 

33 section 490.851. 

e.--A-oeterm±nat±on-±s-maoe-that-the-faets-then-known-to 

those-mak±ng-the-oeterm±nat±on-wottlo-not-preelttoe 
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1 ±ndemn±£±eat±on-tlnde~-th±~-pa~t. 

2 2. The undertaking required by subsection 1, paragraph 

3 "b", must be an unlimited general obligation of the director 

4 but need not be secured and may be accepted without reference 

5 to the financial ability of the director to make repayment. 

6 3. Bete~m±nat±on~-and-atltho~±zat±on~ Authorizations of 

7 payments under this section shall be made ±n-the-manne~ 

8 ~pee±£±ed-±n-~eet±on-499.855 according to one of the 

9 following: 

10 a. By the board of directors: 

11 (1) If there are two or more disinterested directors, by a 

12 majority vote of all the disinterested directors, a majority 

13 of whom shall for such purpose constitute a quorum, or by a 

14 majority of the members of a committee of two or more 

15 disinterested directors appointed by such a vote. 

16 (2) If there are fewer than two disinterested directors, 

17 by the vote necessary for action by the board in accordance 

18 with section 490.824, subsection 3, in which authorization 

19 directors who do not qualify as disinterested directors may 

20 participate. 

21 b. By the shareholders, but shares owned by or voted under 

22 the control of a director who at the time does not qualify as 

23 a disinterested director may not be voted on the 

24 authorization. 

25 Sec. 47. Section 490.854, Code 2001, is amended to read as 

26 follows: 

27 490.854 COURT-ORDERED INDEMNIFICATION. 

28 1. Enie~~-a-eo~po~at±on~~-a~t±eie~-o£-±neo~po~at±on 

29 p~ov±de-othe~w±~e7-a ~ director o£-the-eo~po~at±on who is a 

30 party to a proceeding because the person is a director may 

31 apply for indemnification or an advance for expenses to the 

32 court conducting the proceeding or to another court of 

33 competent jurisdiction. en After receipt of an application, 

34 the-eotl~t and after giving any notice the-eotl~t it considers 

35 necessary may-o~de~, the court shall do one of the following: 
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1 a. Order indemnification if ±~ the court determines e±~her 

2 o£-~he-£o%%ow±H9~ 

3 l~--~he that the director is entitled to mandatory 
4 indemnification under section 490.852,-±H-wh±eh-ea~e-the-eo~rt 

5 ~ha%1-ai~o-order-the-eor~orat±oH-to-~ay-the-d±reetor~ 

6 rea~oHabie-ex~eH~e~-±He~rred-to-obta±H-eo~r~-ordered 

7 ±HdemH±£±ea~±oH. 

8 %~--~he-d±reetor-±~-£a±riy-aHd-rea~oHabiy-eHt±~ied-to 

9 ±HdemH±£±eat±oH-±H-~±ew-o£-all-~he-reie~aHt-e±re~m~~aHee~, 

10 whether-or-Hot-the-d±reetor-met-the-~~aHdard-o£-eoHd~e~-~et 

11 £orth-±H-~eet±oH-498~85l-or-wa~-adj~d9ed-l±abie-a~-de~er±bed 

12 ±H-~eet±oH-498.851,-~~b~eet±oH-4,-b~t-±£-the-d±reetor-wa~ 

13 adj~d9ed-~o-l±able-the-d±reetor~~-±HdemH±£±eat±oH-±~-l±m±ted 

14 ~o-rea~oHabie-ex~eH~e~-±He~rred. 

15 b. Order indemnification or advance for expenses if the 

16 court determines that the director is entitled to 

7 indemnification or advance for expenses pursuant to a 

8 provision authorized by section 490.858, subsection 1. 

19 c. Order indemnification or advance for expenses if the 

20 court determines, in view of all the relevant circumstances, 

21 that it is fair and reasonable to do one of the following: 

22 (1) To indemnify the director. 

23 (2) To advance expenses to the director, even if the 

24 director has not met the relevant standard of conduct set 

25 forth in section 490.851, subsection 1, failed to comply with 

26 section 490.853 or was adjudged liable in a proceeding 

27 referred to in subsection 490.851, subsection 4, paragraph "a'' 

28 or "b", but if the director was adjudged so liable the 

29 director's indemnification shall be limited to reasonable 

30 expenses incurred in connection with the proceeding. 

31 2. If the court determines that the director is entitled 

32 to indemnification under subsection l, paragraph "a", or to 

33 indemnification or advance for expenses under subsection 1, 

4 paragraph "b", it shall also order the corporation to pay the 

5 director's reasonable expenses incurred in connection with 
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1 obtaining court-ordered indemnification or advance for 

2 expenses. If the court determines that the director is 

3 entitled to indemnification or advance for expenses under 

4 subsection 1, paragraph "c", it may also order the corporation 

5 to pay the director's reasonable expenses to obtain court-

6 ordered indemnification or advance for expenses. 

7 Sec. 48. Section 490.855, Code 2001, is amended to read as 

8 follows: 

9 490.855 DETERMINATION AND AUTHORIZATION OF 

10 INDEMNIFICATION. 

11 1. A corporation shall not indemnify a director under 

12 section 490.851 unless authorized ift-tne for a specific ea~e 

13 proceeding after a determination has been made that 

14 indemnification of the director is permissible ift-tne 

15 eirettm~taftee~ because the director has met the relevant 

16 standard of conduct set forth in section 490.851. 

17 2. The determination shall be made by any of the 

18 following: 

19 a. By-tne-board-o£-direetor~-by-majority-~ote-o£-a-qttorttm 

20 eoft~i~tift~-o£-direetor~-ftot-at-tne-time-~artie~-to-tne 

21 proeeedift~• If there are two or more disinterested directors, 

22 by the board of directors by a majority vote of all the 

23 disinterested directors, a majority of whom shall for such 

24 purpose constitute a quorum, or by a majority of the members 

25 of a committee of two or more disinterested directors 

26 appointed by such a vote. 

27 b.--T£-a-qttorttm-eaftftot-be-obtaifted-ttftder-~ara~ra~n-uau,-by 

28 majority-~ote-o£-a-eommittee-dttiy-de~i~ftated-by-tne-board-o£ 

29 direetor~,-ift-wnien-de~i~ftatioft-direetor~-wno-are-partie~-may 

30 ~artiei~ate,-eoft~i~tift~-~oieiy-o£-two-or-more-direetor~-ftot-at 

31 tne-time-~artie~-to-tne-~roeeedift~• 

32 e. b. By special legal counsel: 

33 (1) Selected by-tne-board-o£-direetor~-or-its-eommittee in 

34 the manner prescribed in paragraph "a" or-ubu. 

35 (2) If a-qttorttm-o£-tne-board-o£ there are fewer than two 
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1 disinterested directors ea""o~-ee-oe~ai"ed-~ftde~-pa~a~~aph-uau 

2 a"d-a-eommi~~ee-ea""o~-ee-desi~"a~ed-~"de~-pa~a~~aph-ubu, 

3 selected by ma;o~i~y-~o~e-o£ the £~!! board of directors, in 

4 which selection directors who a~e-pa~~ie~ do not qualify as 

5 disinterested directors may participate. 

6 a~ c. By the shareholders, but shares owned by or voted 

7 under the control of di~ee~o~s a director who a~e at the time 

8 pa~~ie~-~o-~he-p~oeeedi"~ does not qualify as a disinterested 

9 director shall not be voted on the determination. 

10 3. Authorization of indemnification a"d-e~al~a~io"-a~-~0 

11 ~ea~o"aele"e~~-o£-expe"~e~ shall be made in the same manner as 

12 the determination that indemnification is permissible, except 

13 that if there are fewer than two disinterested directors or if 

14 the determination is made by special legal counsel, 

15 authorization of indemnification a"d-e~al~a~io"-a~-~o 

16 ~ea~o"aele"ess-o£-expe"ses shall be made by those entitled 

7 under subsection 2, paragraph ueu ~ to select special legal 

8 counsel. 

19 Sec. 49. Section 490.856, Code 2001, is amended to read as 

20 follows: 

21 490.856 INDEMNIFICATION OF OFFICERS,-EMPb9¥EES,-AN9 

22 AGEN'fS. 

23 B"le~~-a-eo~po~a~io"~~-a~~iele~-o£-i"eo~po~a~io"-p~o~ide 

24 o~he~wi~e-all-o£-~he-followi"~-apply~ 

25 l~--A"-o££iee~-o£-~he-eo~po~a~io"-who-is-"o~-a-di~ee~o~-i~ 

26 e"~i~led-~o-ma"da~o~y-i"dem"i£iea~io"-~"de~-~ee~io"-49e~asz, 

27 a"d-i~-e"~i~led-~o-apply-£o~-eo~~~-o~de~ed-iftdem"ifiea~io" 

28 ~"de~-~ee~io"-499~854,-i"-eaeh-ea~e-~o-~he-~ame-ex~e"~-as-a 

29 di~ee~o~~ 

30 z~ 1. 'fhe A corporation may indemnify and advance expenses 

31 under this part to an officer,-employee7-o~-a~e"~ of the 

32 corporation who is "o~-a-di~ee~o~-~o a party to the proceeding 

33 because the person is an officer, according to all of the 

4 following: 

5 a. To the same extent as to a director. 
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1 3~ b. A-eor~ora~ioft-may-a~so-iftdemfti£y-aftd-ad~aftee 

2 ex~eftses-~o-aft-o££ieer,-em~ioyee,-or-ageft~-who-is-fto~-a 

3 diree~or-~o-~he-ex~eft~,-eoftsis~eft~-wi~h-iaw,-~ha~ If the 

4 person is an officer but not a director, to such further 

5 ext~nt as may be provided by i~s the articles of 

6 incorporation, the bylaws, gefterai-or-s~eei£ie-ae~ioft a 

7 resolution of i~s the board of directors, or contract, except 

8 for either of the following: 

9 (1) Liability in connection with a proceeding by or in the 

10 right of the corporation other than for reasonable expenses 

11 incurred in connection with the proceeding. 

12 (2) Liability arising out of conduct that constitutes any 

13 of the following: 

14 (a) Receipt by the officer of a financial benefit to which 

15 the officer is not entitled. 

16 (b) An intentional infliction of harm on the corporation 

17 or the shareholders. 

18 (c) An intentional violation of criminal law. 

19 2. The provisions of subsection 1, paragraph "b", shall 

20 apply to an officer who is also a director if the basis on 

21 which the officer is made a party to a proceeding is an act or 

22 omission solely as an officer. 

23 3. An officer of a corporation who is not a director is 

24 entitled to mandatory indemnification under section 490.852, 

25 and may apply to a court under section 490.854 for 

26 indemnification or an advance for expenses, in each case to 

27 the same extent to which a director may be entitled to 

28 indemnification or advance for expenses under those 

29 provisions. 

30 Sec. 50. Section 490.857, Code 2001, is amended to read as 

31 follows: 

32 490.857 INSURANCE. 

33 A corporation may purchase and maintain insurance on behalf 

34 of an individual who is or-was a director, or officer, 

35 em~ioyee7-or-ageft~ of the corporation, or who, while a 
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1 director 7 or officer7-~m~Tey~~,-er-a~~ft~ of the corporation, 

2 i~-or-wa~-~~r~ift~ serves at the r~qtt~~~-o£-~h~-eor~ora~ion 

3 corporation's request as a director, officer, partner, 

4 trustee, employee, or agent of another £er~i9n-or domestic or 

5 foreign corporation, partnership, joint venture, trust, 

6 employee benefit plan, or other ~ft~~r~r±~~ entity, against 

7 liability asserted against or incurred by that individual in 

8 that capacity or arising from the individual's status as a 

9 director; or officer, em~Toyee,-er-a9~ft~; whether or not the 

10 corporation would have power to indemnify or advance expenses 

11 to that individual against the same liability under ~~e~ien 

12 499.85T-er-499.85~ this part. 

13 Sec. 51. Section 490.858, Code 2001, is amended by 

14 striking the section and inserting in lieu thereof the 

15 following: 

16 490.858 VARIATION BY CORPORATE ACTION -- APPLICATION OF 

7 PART. 

8 1. A corporation may, by a provision in its articles of 

19 incorporation or bylaws or in a resolution adopted or a 

20 contract approved by its board of directors or shareholders, 

21 obligate itself in advance of the act or omission giving rise 

22 to a proceeding to provide indemnification in accordance with 

23 section 490.851 or advance funds to pay for or reimburse 

24 expenses in accordance with section 490.853. Any such 

25 obligatory provision shall be deemed to satisfy the 

26 requirements for authorization referred to in section 490.853, 

27 subsection 3, and in section 490.855, subsection 3. Any such 

28 provision that obligates the corporation to provide 

29 indemnification to the fullest extent permitted by law shall 

30 be deemed to obligate the corporation to advance funds to pay 

31 for or reimburse expenses in accordance with section 490.853 

32 to the fullest extent permitted by law, unless the provision 

33 specifically provides otherwise. 

4 2. Any provision pursuant to subsection 1 shall not 

5 obligate the corporation to indemnify or advance expenses to a 
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1 director of a predecessor of the corporation, pertaining to 

2 conduct with respect to the predecessor, unless otherwise 

3 specifically provided. Any provision for indemnification or 

4 advance for expenses in the articles of incorporation, bylaws, 

5 or a resolution of the board of directors or shareholders of a 

6 predecessor of the corporation in a merger or in a contract to 

7 which the predecessor is a party, existing at the time the 

8 merger takes effect, shall be governed by section 490.1106, 

9 subsection 1, paragraph "c". 

10 3. A corporation may, by a provision in its articles of 

11 incorporation, limit any of the rights to indemnification or 

12 advance for expenses created by or pursuant to this part. 

13 4. This part does not limit a corporation's power to pay 

14 or reimburse expenses incurred by a director or an officer in 

15 connection with the director's or officer's appearance as a 

16 witness in a proceeding at a time when the director or officer 

17 is not a party. 

18 5. This part does not limit a corporation's power to 

19 indemnify, advance expenses to, or provide or maintain 

20 insurance on behalf of an employee or agent. 

21 Sec. 52. NEW SECTION. 490.859 EXCLUSIVITY OF PART. 

22 A corporation may provide indemnification or advance 

23 expenses to a director or an officer only as permitted by this 

24 part. 

25 Sec. 53. NEW SECTION. 490.860 DEFINITIONS. 

26 In this part: 

27 1. "Conflicting interest" with respect to a corporation 

28 means the interest a director of the corporation has 

29 respecting a transaction effected or proposed to be effected 

30 by the corporation, or by a subsidiary of the corporation or 

31 any other entity in which the corporation has a controlling 

32 interest, if either of the following applies: 

33 a. Whether or not the transaction is brought before the 

34 board of directors of the corporation for action, the director 

35 knows at the time of commitment that the director or a related 
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1 person is a party to the transaction or has a beneficial 

2 financial interest in or is so closely linked to the 

3 transaction and is of such financial significance to the 

4 director or a related person that the interest would 

5 reasonably be expected to exert an influence on the director's 

6 judgment if the director were called upon to vote on the 

7 transaction. 

8 b. The transaction is brought, or is of such character and 

9 significance to the corporation that it would in the normal 

10 course be brought, before the board of directors of the 

11 corporation for action, and the director knows at the time of 

12 commitment that any of the following persons is either a party 

13 to the transaction or has a beneficial financial interest in 

14 or is so closely linked to the transaction and is of such 

15 financial significance to the person that the interest would 

16 reasonably be expected to exert an influence on the director's 

7 judgment if the director were called upon to vote on the 

8 transaction: 

19 (l) An entity, other than the corporation, of which the 

20 director is a director, general partner, manager, member, 

21 agent, or employee. 

22 (2) A person that controls one or more of the entities 

23 specified in subparagraph (1) or an entity that is controlled 

24 by, or is under common control with, one or more of the 

25 entities specified in subparagraph (1). 

26 (3) An individual who is a general partner, principal, 

27 comember, or employer of the director. 

28 2. "Director's conflicting interest transaction" with 

29 respect to a corporation means a transaction effected or 

30 proposed to be effected by the corporation, or by a subsidiary 

31 of the corporation or any other entity in which the 

32 corporation has a controlling interest, respecting which a 

33 director of the corporation has a conflict of interest. 

3. "Related person" of a director means any of the 

5 following: 

-42-



S.F. d-d-&5' H.F. 

1 a. The spouse of the director, or a parent or a sibling of 

2 a spouse of a director. 

3 b. A child, grandchild, sibling, or parent of the 

4 director, or a spouse of a child, grandchild, sibling, or 

5 parent of the director. 

6 c. An individual having the same home as the director. 

7 d. A trust or estate of which an individual specified in 

8 this subsection is a substantial beneficiary. 

9 e. A trust, estate, incompetent, conservatee, or minor of 

10 which the director is a fiduciary. 

11 4. "Required disclosure" means disclosure by the director 

12 who has a conflicting interest of both of the following: 

13 a. The existence and nature of the director's conflicting 

14 interest. 

15 b. All facts known to the director respecting the subject 

16 matter of the transaction that an ordinarily prudent person 

17 would reasonably believe to be material to a judgment about 

18 whether or not to proceed with the transaction. 

19 5. "Time of commitment" respecting a transaction means the 

20 time when the transaction is consummated or, if made pursuant 

21 to contract, the time when the corporation, or its subsidiary 

22 or the entity in which it has a controlling interest, becomes 

23 contractually obligated so that its unilateral withdrawal from 

24 the transaction would entail significant loss, liability, or 

25 other damage. 

26 Sec. 54. NEW SECTION. 490.861 JUDICIAL ACTION. 

27 1. A transaction effected or proposed to be effected by a 

28 corporation, or by a subsidiary of the corporation or any 

29 other entity in which the corporation has a controlling 

30 interest, that is not a director's conflicting interest 

31 transaction shall not be enjoined, set aside, or give rise to 

32 an award of damages or other sanctions, in a proceeding by a 

33 shareholder or by or in the right of the corporation, because 

34 a director of the corporation, or any person with whom or 

35 which the director has a personal, economic, or other 
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1 association, has an interest in the transaction. 

2 2. A director's conflicting interest transaction shall not 

3 be enjoined, set aside, or give rise to an award of damages or 

4 other sanctions, in a proceeding by a shareholder or by or in 

5 the right of the corporation, because the director, or any 

6 person with whom or which the director has a personal, 

7 economic, or other association, has an interest in the 

8 transaction, if any one of the following is true: 

9 a. Directors' action respecting the transaction was at any 

10 time taken in compliance with section 490.862. 

11 b. Shareholders' action respecting the transaction was at 

12 any time taken in compliance with section 490.863. 

13 c. The transaction, judged according to the circumstances 

14 at the time of commitment, is established to have been fair to 

15 the corporation. 

16 Sec. 55. NEW SECTION. 490.862 DIRECTORS' ACTION. 

7 1. Directors' action respecting a transaction is effective 

8 for purposes of section 490.861, subsection 2, paragraph "a", 

19 if the transaction received the affirmative vote of a 

20 majority, but no fewer than two, of those qualified directors 

21 on the board of directors or on a duly empowered committee of 

22 the board who voted on the transaction after either required 

23 disclosure to them, to the extent the information was not 

24 known by them, or compliance with subsection 2. However, 

25 action by a committee is so effective only if both of the 

26 following are satisfied: 

27 a. All its members are qualified directors. 

28 b. Its members are either all the qualified directors on 

29 the board or are appointed by the affirmative vote of a 
30 majority of the qualified directors on the board. 

31 2. If a director has a conflicting interest respecting a 

32 transaction but neither the director nor a related person of 

33 the director specified in section 490.860, subsection 3, 

paragraph "a", is a party to the transaction, and if the 

director has a duty under law or professional canon, or a duty 
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1 of confidentiality to another person, respecting information 

2 relating to the transaction such that the director shall not 

3 make the disclosure described in section 490.860, subsection 

4 4, paragraph "b", then disclosure is sufficient for purposes 

5 of subsection 1 if the director does both of the following: 

6 a. Discloses to the directors voting on the transaction 

7 the existence and nature of the director's conflicting 

8 interest and informs them of the character and limitations 

9 imposed by that duty before their vote on the transaction. 

10 b. Plays no part, directly or indirectly, in their 

11 deliberations or vote. 

12 3. A majority, but no fewer than two, of all the qualified 

13 directors on the board of directors, or on the committee, 

14 constitutes a quorum for purposes of action that complies with 

15 this section. Directors' action that otherwise complies with 

16 this section is not affected by the presence or vote of a 

17 director who is not a qualified director. 

18 4. For purposes of this section, "qualified director" 

19 means, with respect to a director's conflicting interest 

20 transaction, any director who does not have either a 

21 conflicting interest respecting the transaction, or a 

22 familial, financial, professional, or employment relationship 

23 with a second director who does have a conflicting interest 

24 respecting the transaction, which relationship would, in the 

25 circumstances, reasonably be expected to exert an influence on 

26 the first director's judgment when voting on the transaction. 

27 5. Directors' action complying with subsection 1 may be 

28 taken at any time, before or after the transaction, and may 

29 deal with a single transaction or a specified category of 

30 similar transactions. 

31 Sec. 56. NEW SECTION. 490.863 SHAREHOLDERS' ACTION. 

32 1. Shareholders' action respecting a transaction is 

33 effective for purposes of section 490.861, subsection 2, 

34 paragraph "b", if a majority of the votes entitled to be cast 

35 by the holders of all qualified shares were cast in favor of 
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1 the transaction after all of the following occurred: 

2 a. Notice to shareholders describing the director's 

3 conflicting interest transaction. 

4 b. Provision of the information referred to in subsection 

5 4. 

6 c. Required disclosure to the shareholders who voted on 

7 the transaction, to the extent the information was not known 

8 by them. 

9 2. For purposes of this section, "qualified shares" means 

10 any shares entitled to vote with respect to the director's 

11 conflicting interest transaction except shares that, to the 

12 knowledge, before the vote, of the secretary, or other officer 

13 or agent of the corporation authorized to tabulate votes, are 

14 beneficially owned, or the voting of which is controlled, by a 

15 director who has a conflicting interest respecting the 

16 transaction or by a related person of the director, or both. 

3. A majority of the votes entitled to be cast by the 

8 holders of all qualified shares constitutes a quorum for 

19 purposes of action that complies with this section. Subject 

20 to the provisions of subsections 4 and 5, shareholders' action 

21 that otherwise complies with this section is not affected by 

22 the presence of holders, or the voting of shares that are not 

23 qualified shares. 

24 4. For purposes of compliance with subsection 1, a 

25 director who has a conflicting interest respecting the 

26 transaction shall, before the shareholders' vote, inform the 

27 secretary, or other officer or agent of the corporation 

28 authorized to tabulate votes, of the number, and the identity 

29 of persons holding or controlling the vote, of all shares that 

30 the director knows are beneficially owned, or the voting of 

31 which is controlled, by the director or by a related person of 

32 the director, or both. 

33 5. If a shareholders' vote does not comply with subsection 

1 solely because of a failure of a director to comply with 

5 subsection 4, and if the director establishes that the 
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1 director's failure did not determine and was not intended by 

2 the director to influence the outcome of the vote, the court 

3 may, with or without further proceedings respecting section 

4 490.861, subsection 2, paragraph "c", take such action 

5 respecting the transaction and the director, and give such 

6 effect, if any, to the shareholders' vote, as it considers 

7 appropriate in the circumstances. 

8 6. Action that complies with subsection 1 may be taken at 

9 any time, before or after the transaction, and may deal with a 

10 single transaction or a specified category of similar 

11 transactions. 

12 Sec. 57. Section 490.1001, subsection 1, Code 2001, is 

13 amended to read as follows: 

14 1. A corporation may amend its articles of incorporation 

15 at any time to add or change a provision that is required or 

16 permitted in the articles of incorporation or-~o-dele~e-e 

17 ~ro~±~±on-no~-reqtt±red-±n-~he-ar~±eles-o£-±neor~ore~±on. 

18 Whe~her-e-~ro~±s±on-±~-reqtt±red-or-~erm±~~ed-±n-~he-er~±ele~ 

19 o£-±neor~ore~±on-±~-de~erm±ned as of the effective date of the 

20 amendment or to delete a provision that is not required to be 

21 contained in the articles of incorporation. 

22 Sec. 58. Section 490.1002, Code 2001, is amended by 

23 striking the section and inserting in lieu thereof the 

24 following: 

25 490.1002 AMENDMENT BEFORE ISSUANCE OF SHARES. 

26 If a corporation has not yet issued shares, its board of 

27 directors, or its incorporators if it has no board of 

28 directors, may adopt one or more amendments to the 

29 corporation's articles of incorporation. 

30 Sec. 59. Section 490.1003, Code 2001, is amended to read 

31 as follows: 

32 490.1003 AMENDMENT BY BOARD OF DIRECTORS AND SHAREHOLDERS. 

33 If a corporation has issued shares, an amendment to the 

34 articles of incorporation shall be adopted in the following 

35 manner: 
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1 1. A-eer~era~±e~~~ The proposed amendment must be adopted 

2 by the board of directors may-~rope~e-e~e-or-mere-ame~dme~~~ 

3 ~o-~he-art±eie~-o£-±~eorporat±o~-£er-~ttbm±~~±o~-~o-the 

4 ~harehoider~. 

5 %.--Per-the-ame~dme~t-~e-be-ado~ted-beth-e£-~he-£eiiew±~g 

6 mtt~~-eeettr~ 

7 a. 2. ~he Except as provided in section 490.1005, 

8 490.1007, and 490.1008, after adopting the proposed amendment, 

9 the board of directors must reeommend submit the amendment to 

10 the shareholders for their approval. The board of directors 

11 must also transmit to the shareholders a recommendation that 

12 the shareholders approve the amendment, unless the board of 

13 directors de~erm±~e~ makes a determination that because of 

14 conflict of interest or other special circumstances it should 

15 not make ne such a recommendation and-eemmttn±eate~, in which 

16 case the ba~±~-£er-±~~-determ±~at±en board of directors must 

transmit to the shareholders w±~h-~he-ame~dme~~ the basis for 

8 the determination. 

19 b.--~he-~hareheider~-e~~±~iee-~e-~ete-e~-~he-ameneme~~-mtt~~ 

20 ap~re~e-the-ame~dme~t-a~-pro~±eee-±n-~ttb~ee~±o~-5. 

21 3. The board of directors may condition its submission of 

22 the prepe~ed amendment to the shareholders on any basis. 

23 4. ~he-eorporat±en-~haii If the amendment is required to 

24 be approved by the shareholders, and the approval is to be 

25 given at a meeting, the corporation must notify each 

26 shareholder, whether or not entitled to vote, of the ~re~e~ee 

27 ~hareheieer~~ meeting in-aeeoreanee-wi~h-~eetio~-~99.795 of 

28 shareholders at which the amendment is to be submitted for 

29 approval. The notice e£-meeti~g must ai~e state that the 

30 purpose, or one of the purposes, of the meeting is to consider 

31 the proposed amendment and must contain or be accompanied by a 

32 copy er-~ttmmary of the amendment. 

33 5. Unless ~h±~-eha~~er, the articles of incorporation, 

bylaws, or the board of directors acting pursuant to 

subsection 3 requires a greater vote or a-~e~e-by-~e~±~g 
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1 grott~~~-ehe-emeftdmefte-eo-be-edo~eed-mtt~e-be-e~~roved-by-boeh 

2 o£-ehe-£oiiow±ftg~ 

3 e.--A greater number of shares to be present, approval of 

4 the amendment requires the approval of the shareholders at a 

5 meeting at which a quorum consisting of at least a majority of 

6 the votes entitled to be cast on the amendment exists, and, if 

7 any class or series of shares is entitled to vote as a 

8 separate group on the amendment, except as provided in section 

9 490.1004, subsection 3, the approval of each such separate 

10 voting group at a meeting at which a quorum of the voting 

11 group consisting of at least a majority of the votes entitled 

12 to be cast on the amendment by efty-voe±ftg-grott~-w±eh-re~~eee 
13 eo-wh±eh-ehe-emeftdmefte-wottid-ereeee-d±~~efteer~~-r±ghe~ that 

14 voting group exists. 

15 b.--~he-voee~-reqtt±red-by-~eee±oft~-499.~~5-eftd-499·~~6-by 

16 every-oeher-voe±ftg-grott~-efte±eied-eo-voee-oft-ehe-emeftdmefte• 

17 Sec. 60. Section 490.1004, subsections 1, 2, and 3, Code 

18 2001, are amended to read as follows: 

19 1. ~he If a corporation has more than one class of shares 

20 outstanding, the holders of the outstanding shares of a class 

21 are entitled to vote as a separate voting group, if 

22 shareholder voting is otherwise required by this chapter, on a 

23 proposed amendment to the articles of incorporation if the 

24 amendment would do any of the following: 

25 e.--~fteree~e-or-deeree~e-ehe-eggregeee-ftttmber-o£-ettehor±zed 

26 ~here~-o£-ehe-eie~~. 

27 b. a. Effect an exchange or reclassification of all or 

28 part of the shares of the class into shares of another class. 

29 e. b. Effect an exchange or reclassification, or create 

30 the right of exchange, of all or part of the shares of another 

31 class into shares of that class. 

32 d. c. Change the de~±gftee±Oft7 rights, preferences, or 

33 limitations of all or part of the shares of the class. 

34 e• ~ Change the shares of all or part of the class into a 

35 different number of shares of the same class. 
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1 £. e. Create a new class of shares having rights or 

2 preferences with respect to distributions or to dissolution 

3 that are prior 7 or superior 7-or-~Hb~ta~t±Blly-eqHal to, the 

4 shares of the class. 

5 g• f. Increase the rights, preferences, or number of 

6 authorized shares of any class that, after giving effect to 

7 the amendment, have rights or preferences with respect to 

8 distributions or to dissolution that are prior, Q£ superior, 

9 or-~Hbsta~t±ally-eqHal to the shares of the class. 

10 n• ~ Limit or deny an existing preemptive right of all or 

11 part of the shares of the class. 

12 ±• h. Cancel or otherwise affect rights to distributions 

13 or-d±v±de~d~ that have accumulated but not yet been deelared 

14 authorized on all or part of the shares of the class. 

15 2. If a proposed amendment would affect a series of a 

16 class of shares in one or more of the ways described in 

7 subsection 1, the holders of shares of that series are 

8 entitled to vote as a separate voting group on the proposed 

19 amendment. 

20 3. If a proposed amendment that entitles the holders of 

21 two or more classes or series of shares to vote as separate 

22 voting groups under this section would affect those two or 

23 more classes or series in the same or a substantially similar 

24 way, the holders of shares of all the classes or series so 

25 affected must vote together as a single voting group on the 

26 proposed amendment, unless otherwise provided in the articles 

27 of incorporation or required by the board of directors. 

28 Sec. 61. Section 490.1005, Code 2001, is amended by 

29 striking the section and inserting in lieu thereof the 

30 following: 

31 490.1005 AMENDMENT BY BOARD OF DIRECTORS. 

32 Unless the articles of incorporation provide otherwise, a 

33 corporation's board of directors may adopt amendments to the 

corporation's articles of incorporation without shareholder 

5 approval for any of the following purposes: 
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1 1. To extend the duration of the corporation if it was 

2 incorporated at a time when limited duration was required by 

3 law. 

4 2. To delete the names and addresses of the initial 

5 directors. 

6 3. To delete the name and address of the initial 

7 registered agent or registered office, if a statement of 

8 change is on file with the secretary of state. 

9 4. If the corporation has only one class of shares 

10 outstanding: 

11 a. To change each issued and unissued authorized share of 

12 the class into a greater number of whole shares of that class. 

13 b. To increase the number of authorized shares of the 

14 class to the extent necessary to permit the issuance of shares 

15 as a share dividend. 

16 5. To change the corporate name by substituting the word 

17 "corporation", "incorporated", "company", "limited", or the 

18 abbreviation "corp.", "inc.", "co.", or "ltd.'', for a similar 

19 word or abbreviation in the name, or by adding, deleting, or 

20 changing a geographical attribution for the name. 

21 6. To reflect a reduction in authorized shares, as a 

22 result of the operation of section 490.631, subsection 2, when 

23 the corporation has acquired its own shares and the articles 

24 of incorporation prohibit the reissue of the acquired shares. 

25 7. To delete a class of shares from the articles of 

26 incorporation, as a result of the operation of section 

27 490.631, subsection 2, when there are no remaining shares of 

28 the class because the corporation has acquired all shares of 

29 the class and the articles of incorporation prohibit the 

30 reissue of the acquired shares. 

31 8. To make any change expressly permitted by section 

32 490.602, subsection 4, to be made without shareholder 

33 approval. 

34 Sec. 62. Section 490.1006, Code 2001, is amended to read 

35 as follows: 
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1 490.1006 ARTICLES OF AMENDMENT. 

2 A-eo~po~at±o~-ame~d±~g-±t~-8~t±eie~-o£-±~eo~po~8t±o~ After 

3 an amendment to the articles of incorporation has been adopted 

4 and approved in the manner required by this chapter and by the 

5 articles of incorporation, the corporation shall deliver to 

6 the secretary of stateL for filingL articles of amendment 

7 ~ett±~g, which shall set forth the following: 

8 1. The name of the corporation. 

9 2. The text of each amendment adopted. 

10 3. If an amendment provides for an exchange, 

ll reclassification, or cancellation of issued shares, provisions 

12 for implementing the amendment if not contained in the 

13 amendment itself. 

14 4. The date of each amendment's adoption. 

15 5. If an amendment was adopted by the incorporators or 

16 board of directors without shareholder 8et±o~ approval, a 

17 statement to-th8t-e££eet that the amendment was duly approved 

18 by the incorporators or by the board of directors, as the case 

19 may be, and that shareholder 8et±o~ approval was not required. 

20 6. If an amendment w8~-8pp~oved required approval by the 

21 shareholders~, a statement that the amendment was duly 

22 approved by the shareholders in the manner required by this 

23 chapter and by the articles of incorporation. 

24 a.--~he-de~±g~at±o~,-~~mbe~-o£-o~t~t8~d±~g-~h8re~,-~~mbe~ 

25 o£-vote~-e~t±tied-to-be-ea~t-by-eaeh-vot±~g-g~o~p-e~t±tied-to 

26 vote-~ep8~ately-o~-the-8me~dme~t,-a~d-~~mbe~-o£-vote~-o£-e8eh 

27 vot±~g-g~o~p-±~d±~p~tably-~ep~e~e~ted-8t-the-meet±ftg• 

28 b.--E±the~-the-total-~~mbe~-o£-vote~-e8~t-£o~-a~d-8ga±~~t 

29 the-8me~dme~t-by-eaeh-vot±~g-gro~p-e~t±tied-to-vote-~ep8~8teiy 

30 o~-the-8me~dme~t-or-the-tot8l-~~mber-o£-~~d±~p~ted-vote~-e8~t 

31 £or-the-8me~dme~t-by-e8eh-vot±~g-gro~p-8~d-8-~tateme~t-that 

32 the-~~mber-ea~t-£or-the-8me~dme~t-by-e8eh-vot±~g-g~o~p-w8~ 

~~££±e±e~t-£or-8pprovai-by-that-vot±~g-gro~p• 

Sec. 63. Section 490.1007, Code 2001, is amended to read 

as follows: 
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490.1007 RESTATED ARTICLES OF INCORPORATION. 

1. A corporation's board of directors may restate its 

articles of incorporation at any time with or without 

shareholder aee±on approval, to consolidate all amendments 

into a single document. 

2. ~~e-re~eaeemene-may If the restated articles include 

one or more new amendments eo-e~e-are±eie~~--~£-e~e 

re~eaeemene-±neittae~-an-amenamene-reqtt±r±ng that require 

shareholder approval, ±e the amendments must be adopted and 

approved as provided in section 490.1003. 

3~--~£-e~e-boara-o£-d±reeeor~-~ttbm±e~-a-re~eaeemene-£or 

~~are~oiaer-aee±on7-e~e-eorporae±on-~~aii-noe±£y-eae~ 

~~are~oiaer-w~ee~er-or-noe-ene±eied-eo-voee7-o£-e~e-propo~ea 

~~are~oiaer~i-meee±ng-±n-aeeoraanee-w±e~-~eee±on-~99~795~--~~e 

noe±ee-mtt~e-ai~o-~eaee-e~ae-e~e-pttrpo~e7-or-one-o£-e~e 

pttrpo~e~7-o£-e~e-meee±ng-±~-eo-eon~±aer-e~e-propo~ea 

re~eaeemene-ana-eonea±n-or-be-aeeompan±ea-by-a-eopy-o£-e~e 

re~eaeemene-e~ae-±dene±£±e~-any-amendmene-or-oe~er-e~ange-±e 

wottid-make-±n-e~e-are±eie~~ 

•~ 3. A corporation re~eae±ng that restates its articles 
of incorporation shall deliver to the secretary of state for 

filing articles of restatement setting forth the name of the 

corporation and the text of the restated articles of 

incorporation together with a certificate ~eee±ng-£ore~~ that 

states that the restated articles consolidate all amendments 

into a single document and, if a new amendment is included in 

27 the restated articles, that also include the statements 

28 required under section 490.1006. 

29 a~--w~ee~er-e~e-re~eaeemene-eonea±n~-an-amenamene-eo-e~e 

30 are±eie~-reqtt±r±ng-~~are~oiaer-approvai-ana7-±£-±e-doe~-noe7 

31 e~ae-e~e-boara-o£-d±reeeor~-aaopeed-e~e-re~eaeemene~ 

32 b~--~£-e~e-re~eaeemene-eonea±n~-an-amendmene-eo-e~e 

33 are±eie~-reqtt±r±ng-~~are~oider-approvai7-e~e-±n£ormae±on 

34 reqtt±red-by-~eee±on-~99~%996~ 

35 s~ 4. Duly adopted restated articles of incorporation 
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1 supersede the original articles of incorporation and all 

2 amendments to them the original articles of incorporation. 

3 6• 5. The secretary of state may certify restated articles 

4 of incorporation, as the articles of incorporation currently 

5 in effect, without including the certificate information 

6 required by subsection 4 ~· 

7 Sec. 64. Section 490.1008, subsections 1, 3, and 4, Code 

8 2001, are amended to read as follows: 

9 1. A corporation's articles of incorporation may be 

10 amended without action by the board of directors or 

11 shareholders to carry out a plan of reorganization ordered or 

12 decreed by a court of competent jurisdiction under £eder~i 

13 ~t~t~te-±£-the-~rt±eie~-o£-±fteor~orat±on-~£ter-~meftdmeftt 

14 eoftt~±ft-oftiy-~ro~±~±oft~-req~±red-or-~erm±tted-by-~eet±oft 

15 499.~9~ the authority of law of the United States. 

16 3.--sharehoider~-o£-~-eor~or~tioft-~nder9oift9-reor9~ft±z~t±oft 

17 do-ftot-h~~e-d±~~eftter~~-r±9ht~-exee~t-~~-aftd-to-the-exteftt 

18 ~ro~±ded-±ft-the-reor9~ft±z~t±oft-~i~ft• 

19 4• 3. This section does not apply after entry of a final 

20 decree in the reorganization proceeding even though the court 

21 retains jurisdiction of the proceeding for limited purposes 

22 unrelated to consummation of the reorganization plan. 

23 Sec. 65. Section 490.1009, Code 2001, is amended to read 

24 as follows: 

25 490.1009 EFFECT OF AMENDMENT. 

26 An amendment to the articles of incorporation does not 

27 affect a cause of action existing against or in favor of the 

28 corporation, a proceeding to which the corporation is a party, 

29 or the existing rights of persons other than shareholders of 

30 the corporation. An amendment changing a corporation's name 

31 does not abate a proceeding brought by or against the 

32 corporation in its former name. 

33 Sec. 66. Section 490.1020, Code 2001, is amended by 

striking the section and inserting in lieu thereof the 

following: 
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1 490.1020 AMENDMENT OF BYLAWS BY BOARD OF DIRECTORS OR 

2 SHAREHOLDERS. 

3 1. A corporation's shareholders may amend or repeal the 

4 corporation's bylaws. 

5 2. A corporation's board of directors may amend or repeal 

6 the corporation's bylaws unless either of the following apply: 

7 a. The articles of incorporation or section 490.1021 

8 reserve that power exclusively to the shareholders in whole or 

9 in part. 

10 b. The shareholders in amending, repealing, or adopting a 

11 bylaw expressly provide that the board of directors shall not 

12 amend, repeal, or reinstate that bylaw. 

13 Sec. 67. Section 490.1021, Code 2001, is amended to read 

14 as follows: 

15 490.1021 BYLAW INCREASING QUORUM OR VOTING REQUIREMENT FOR 

16 SHARBH9bBERS DIRECTORS. 

17 1. x£-8tttno~±zed-by-tne-8~t±eles-o£-±fteo~po~8t±oft,-tne 

18 sn8~enolde~s-m8y-adopt-o~-8meftd-8-byl8w-tnat-£±xes-a-g~eate~ A 

19 bylaw that increases a quorum or voting requirement for the 

20 board of directors may be amended or repealed as follows: 

21 a. If adopted by the shareholders, only by the 

22 shareholders, unless the bylaws otherwise provide. 

23 b. If adopted by the board of directors, either by the 

24 shareholders or ~ot±ftg-g~ottps-o£-sna~enolde~s-tn8ft-±s-~eqtt±~ed 

25 by-tn±s-en8pte~ by the board of directors. ~ne-8dopt±oft-o~ 

26 8meftdmeftt-o£-a-bylaw-tn8t-adds,-enaftges,-o~-deletes-8-g~eate~ 

27 2. A bylaw adopted or amended by the shareholders that 

28 increases a quorum or voting requirement for the board of 

29 directors may provide that it can be amended or repealed only 

30 by a specified vote of either the shareholders or the board of 

31 directors. 

32 3. Action by the board of directors under subsection 1 to 

33 amend or repeal a bylaw that changes the quorum or voting 

34 requirement for the board of directors must meet the same 

35 quorum requirement and be adopted by the same vote aftd-~ot±ftg 
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1 ~rott~s required to take action under the quorum and voting 

2 requirement then in effect or proposed to be adopted, 

3 whichever is greater. 

4 %.--A-bylaw-that-£±xes-a-9reater-qttorttm-or-vot±n9 

5 reqtt±rement-for-shareholders-ttnder-sttbseet±on-l-shall-not-be 

6 ado~ted7-amended,-or-re~ealed-by-the-board-o£-d±reetors• 

7 Sec. 68. Section 490.1101, Code 2001, is amended by 

8 striking the section and inserting in lieu thereof the 

9 following: 

10 490.1101 DEFINITIONS. 

11 As used in this division, unless the context otherwise 

12 requires: 

13 1. "Interests" means the proprietary interests in another 

14 entity. 

15 2. "Merger" means a business combination pursuant to 

section 490.1102. 

3. "Organizational documents" means the basic document or 

18 documents that create, or determine the internal governance 

19 of, another entity. 

20 4. "Other entity" means any association or legal entity, 

21 other than a domestic or foreign corporation, organized to 

22 conduct business, including, without limitation, limited 

23 partnerships, general partnerships, limited liability 

24 partnerships, limited liability companies, joint ventures, 

25 joint stock companies, and business trusts. 

26 5. "Party to a merger" or "party to a share exchange" 

27 means any domestic or foreign corporation or other entity that 

28 will accomplish one of the following during a merger: 

29 a. Merge under a plan of merger. 

30 b. Acquire shares or interests of another corporation or 

31 another entity in a share exchange. 

32 c. Have all of its shares or interests or all of one or 

more classes or series of its shares or interests acquired in 

4 a share exchange. 

6. "Share exchange" means a business combination pursuant 
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1 to section 490.1103. 

2 7. "Survivor" in a merger means the corporation or other 

3 entity into which one or more other corporations or other 

4 entities are merged. A survivor of a merger may preexist the 

5 merger or be created by the merger. 

6 Sec. 69. Section 490.1102, Code 2001, is amended by 

7 striking the section and inserting in lieu thereof the 

8 following: 

9 490.1102 MERGER. 

10 1. One or more domestic corporations may merge with a 

11 domestic or foreign corporation or other entity pursuant to a 

12 plan of merger. 

13 2. A foreign corporation, or domestic or foreign other 

14 entity, may be a party to the merger, or may be created by the 

15 terms of the plan of merger, only if both of the following are 

16 satisfied: 

17 a. The merger is permitted by the laws under which the 

18 corporation or other entity is organized or by which it is 

19 governed. 

20 b. In effecting the merger, the corporation or other 

21 entity complies with such laws and with its articles of 

22 incorporation or organizational documents. 

23 3. The plan of merger must include all of the following: 

24 a. The name of each corporation or other entity that will 

25 merge and the name of the corporation or other entity that 

26 will be the survivor of the merger. 

27 b. The terms and conditions of the merger. 

28 c. The manner and basis of converting the shares of each 

29 merging corporation and interests of each merging other entity 

30 into shares, or other securities interests, obligations, 

31 rights to acquire shares or other securities, cash, other 

32 property, or any combination of the foregoing. 

33 d. The articles of incorporation of any corporation, or 

34 the organizational documents of any other entity, to be 

35 created by the merger, or if a new corporation or other entity 
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1 is not to be created by the merger,·any amendments to the 

2 survivor's articles of incorporation or organizational 

3 documents. 

4 e. Any other provisions required by the laws under which 

5 any party to the merger is organized or by which it is 

6 governed, or by the articles of incorporation or 

7 organizational documents of any such party. 

8 4. The terms described in subsection 3, paragraphs "b" and 

9 "c'', may be made dependent on facts ascertainable outside the 

10 plan of merger, provided that those facts are objectively 

11 ascertainable. The term ''facts" includes, but is not limited 

12 to, the occurrence of any event, including a determination or 

13 action by any person or body, including the corporation. 

14 5. The plan of merger may also include a provision that 

15 the plan may be amended prior to filing the articles of merger 

16 with the secretary of state, provided that if the shareholders 

17 of a domestic corporation that is a party to the merger are 

18 required or permitted to vote on the plan, the plan must 

19 provide that subsequent to approval of the plan by such 

20 shareholders the plan shall not be amended to change any of 

21 the following: 

22 a. Change the amount or kind of shares or other 

23 securities, interests, obligations, rights to acquire shares 

24 or other securities, cash, or other property to be received by 

25 the shareholders of or owners of interests in any party to the 

26 merger upon conversion of their shares or interests under the 

27 plan. 

28 b. Change the articles of incorporation of any 

29 corporation, or the organizational documents of any other 

30 entity, that will survive or be created as a result of the 

31 merger, except for changes permitted by section 490.1005 or by 

32 comparable provisions of the laws under which the foreign 

33 corporation or other entity is organized or governed. 

4 c. Change any of the other terms or conditions of the plan 

if the change would adversely affect such shareholders in any 
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1 material respect. 

2 Sec. 70. Section 490.1103, Code 2001, is amended by 

3 striking the section and inserting in lieu thereof the 

4 following: 

5 490.1103 SHARE EXCHANGE. 

6 1. Either of the following may occur through a share 

7 exchange: 

8 a. A domestic corporation may acquire all of the shares of 

9 one or more classes or series of shares of another domestic or 

10 foreign corporation, or all of the interests of one or more 

11 classes or series of interests of a domestic or foreign other 

12 entity, in exchange for shares or other securities, interests, 

13 obligations, rights to acquire shares or other securities, 

14 cash, other property, or any combination of the foregoing, 

15 pursuant to a plan of share exchange. 

16 b. All of the shares of one or more classes or series of 

17 shares of a domestic corporation may be acquired by another 

18 domestic or foreign corporation or other entity, in exchange 

19 for shares or other securities, interests, obligations, rights 

20 to acquire shares or other securities, cash, other property, 

21 or any combination of the foregoing, pursuant to a plan of 

22 share exchange. 

23 2. A foreign corporation, or a domestic or foreign other 

24 entity, may be a party to the share exchange only if both of 

25 the following conditions are met: 

26 a. The share exchange is permitted by the laws under which 

27 the corporation or other entity is organized or by which it is 

28 governed. 

29 b. In effecting the share exchange, the corporation or 

30 other entity complies with such laws and with its articles of 

31 incorporation or organizational documents. 

32 3. The plan of share exchange must include all of the 

33 following: 

34 a. The name of each corporation or other entity whose 

35 shares or interests will be acquired and the name of the 
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1 corporation or other entity that will acquire those shares or 

2 interests. 

3 b. The terms and conditions of the share exchange. 

4 c. The manner and basis of exchanging shares of a 

5 corporation or interests in an other entity whose shares or 

6 interests will be acquired under the share exchange into 

7 shares or other securities, interests, obligations, rights to 

8 acquire shares or other securities, cash, other property, or 

9 any combination of the foregoing. 

10 d. Any other provisions required by the laws under which 

11 any party to the share exchange is organized or by the 

12 articles of incorporation or organizational documents of any 

13 such party. 

14 4. The terms described in subsection 3, paragraphs "b" and 

15 "c'', may be made dependent on facts ascertainable outside the 

16 plan of share exchange, provided that those facts are 

17 objectively ascertainable. The term ''facts" includes, but is 

18 not limited to, the occurrence of any event, including a 

19 determination or action by any person or body, including the 

20 corporation. 

21 5. The plan of share exchange may also include a provision 

22 that the plan may be amended prior to filing of the articles 

23 of share exchange with the secretary of state, provided that 

24 if the shareholders of a domestic corporation that is a party 

25 to the share exchange are required or permitted to vote on the 

26 plan, the plan must provide that subsequent to approval of the 

27 plan by such shareholders the plan shall not be amended to 

28 change either of the following: 

29 a. The amount or kind of shares or other securities, 

30 interests, obligations, rights to acquire shares or other 

31 securities, cash, or other property to be issued by the 

32 corporation or to be received by the shareholders of or owners 

33 of interests in any party to the share exchange in exchange 

34 for their shares or interests under the plan. 

35 b. Any of the terms or conditions of the plan if the 
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1 change would adversely affect such shareholders in any 

2 material respect. 

3 6. This section does not limit the power of a domestic 

4 corporation to acquire shares of another corporation or 

5 interests in an other entity in a transaction other than a 

6 share exchange. 

7 Sec. 71. Section 490.1104, Code 2001, is amended by 

8 striking the section and inserting in lieu thereof the 

9 following: 

10 490.1104 ACTION ON A PLAN OF MERGER OR SHARE EXCHANGE. 

11 In the case of a domestic corporation that is a party to a 

12 merger or share exchange: 

13 1. The plan of merger or share exchange must be adopted by 

14 the board of directors. 

15 2. Except as provided in subsection 7 and in section 

16 490.1105, after adopting the plan of merger or share exchange 

17 the board of directors must submit the plan to the 

18 shareholders for their approval. The board of directors must 

19 also transmit to the shareholders a recommendation that the 

20 shareholders approve the plan, unless the board of directors 

21 makes a determination that because of conflicts of interest or 

22 other special circumstances it should not make such a 

23 recommendation, in which case the board of directors must 

24 transmit to the shareholders the basis for that determination. 

25 3. The board of directors may condition its submission of 

26 the plan of merger or share exchange to the shareholders on 

27 any basis. 

28 4. If the plan of merger or share exchange is required to 

29 be approved by the shareholders, and if the approval is to be 

30 given at a meeting, the corporation must notify each 

31 shareholder, whether or not entitled to vote, of the meeting 

32 of shareholders at which the plan is to be submitted for 

33 approval. The notice must state that the purpose, or one of 

34 the purposes, of the meeting is to consider the plan and must 

35 contain or be accompanied by a copy or summary of the plan. 
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1 If the corporation is to be merged into an existing 

2 corporation or other entity, the notice shall also include or 

3 be accompanied by a copy or summary of the articles of 

4 incorporation or organizational documents of that corporation 

5 or other entity. If the corporation is to be merged into an 

6 existing corporation or other entity that is to be created 

7 pursuant to the merger, the notice shall include or be 

8 accompanied by a copy or summary of the articles of 

9 incorporation or organizational documents of the new 

10 corporation or other entity. 

11 5. Unless the articles of incorporation, bylaws, or the 

12 board of directors require a greater vote or a greater number 

13 of votes to be present, the approval of the plan of merger or 

14 share exchange shall require the approval of the shareholders 

15 at a meeting at which a quorum consisting of at least a 

16 majority of the votes entitled to be cast on the plan exists, 

17 and, if any class or series of shares is entitled to vote as a 

18 separate group on the plan of merger or share exchange, the 

19 approval of each such separate voting group at a meeting at 

20 which a quorum of the voting group consisting of at least a 

21 majority of the votes entitled to be cast on the merger or 

22 share exchange by that voting group is present. 

23 6. Separate voting by voting groups is required for each 

24 of the following: 

25 a. On a plan of merger, by each class or series of shares 

26 that are to be converted, pursuant to the provisions of the 

27 plan of merger, into shares or other securities, interests, 

28 obligations, rights to acquire shares or other securities, 

29 cash, other property, or any combination of the foregoing, or 

30 would have a right to vote as a separate group on a provision 

31 in the plan that, if contained in a proposed amendment to 

32 articles of incorporation, would require action by separate 

33 voting groups under section 490.1004. 

34 b. On a plan of share exchange, by each class or series of 

35 shares included in the exchange, with each class or series 

-62-



r--------------------------· ··-· ··-·. 

S.F. aa gs; H.F. 

1 constituting a separate voting group. 

2 c. On a plan of merger or share exchange, if the voting 

3 group is entitled under the articles of incorporation to vote 

4 as a voting group to approve a plan of merger or share 

5 exchange. 

6 7. Unless the articles of incorporation otherwise provide, 

7 approval by the corporation's shareholders of a plan of merger 

8 or share exchange is not required if all of the following 

9 conditions are satisfied: 

10 a. The corporation will survive the merger or is the 

11 acquiring corporation in a share exchange. 

12 b. Except for amendments permitted by section 490.1005, 

13 its articles of incorporation will not be changed. 

14 c. Each shareholder of the corporation whose shares were 

15 outstanding immediately before the effective date of the 

16 merger or share exchange will hold the same number of shares, 

17 with identical preferences, limitations, and relative rights, 

18 immediately after the effective date of change. 

19 d. The issuance in the merger or share exchange of shares 

20 or other securities convertible into or rights exercisable for 

21 shares does not require a vote under section 490.621, 

22 subsection 6. 

23 8. If as a result of a merger or share exchange one or 

24 more shareholders of a domestic corporation would become 

25 subject to personal liability for the obligations or 

26 liabilities of any other person or other entity, approval of 

27 the plan of merger shall require the execution, by each such 

28 shareholder, of a separate written consent to become subject 

29 to such personal liability. 

30 Sec. 72. Section 490.1105, Code 2001, is amended by 

31 striking the section and inserting in lieu thereof the 

32 following: 

33 490.1105 MERGER BETWEEN PARENT AND SUBSIDIARY OR BETWEEN 

34 SUBSIDIARIES. 

35 1. A domestic parent corporation that owns shares of a 
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1 6. Upon entry of an order under subsection 3 or 5, the 

2 court shall dismiss the petition to dissolve the corporation 

3 under section 490.1430, and the petitioning shareholder shall 

4 no longer have any rights or status as a shareholder of the 

5 corporation, except the right to receive the amounts awarded 

6 to the shareholder by the order of the court which shall be 

7 enforceable in the same manner as any other judgment. 

8 7. The purchase ordered pursuant to subsection 5 shall be 

9 made within ten days after the date the order becomes final 

10 unless before that time the corporation files with the court a 

11 notice of its intention to adopt articles of dissolution 

12 pursuant to sections 490.1402 and 490.1403, which articles 

13 must then be adopted and filed within fifty days thereafter. 

14 Upon filing of such articles of dissolution, the corporation 

15 shall be dissolved in accordance with the provisions of 

16 sections 490.1405 through 490.1407, and the order entered 

17 pursuant to subsection 5 shall no longer be of any force or 

18 effect, except that the court may award the petitioning 

19 shareholder reasonable fees and expenses in accordance with 

20 the provisions of the last sentence of subsection 5 and the 

21 petitioner may continue to pursue any claims previously 

22 asserted on behalf of the corporation. 

23 8. Any payment by the corporation pursuant to an order 

24 under subsection 3 or 5, other than an award of fees and 

25 expenses pursuant to subsection 5, is subject to the 

26 provisions of section 490.640. 

27 Sec. 99. Section 490.1603, Code 2001, is amended to read 

28 as follows: 

29 490.1603 SCOPE OF INSPECTION RIGHT. 

30 1. A shareholder's agent or attorney has the same 

31 inspection and copying rights as the shareholder ~~e-ageft~-o~ 

32 a~~e~ftey-~ep~e~eft~~ represented. 

33 2. The right to copy records under section 490.1602 

34 includes, if reasonable, the right to receive copies meae-by 

35 p~e~og~ap~±e,-xe~eg~ap~±e,-o~-e~~e~-~ee~fteiog±eai-meaft~ ~ 
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1 xerographic or other means, including copies through an 

2 electronic transmission if available and so requested by the 

3 shareholder. 

4 3. The corporation may comply at its expense with a 

5 shareholder's demand to inspect the record of shareholders 

6 under section 490.1602, subsection 2, paragraph "c'', by 

7 providing the shareholder with a list of shareholders that was 

8 compiled no earlier than the date of the shareholder's demand. 

9 3. 4. The corporation may impose a reasonable charge, 

10 covering the costs of labor and material, for copies of any 

11 documents provided to the shareholder. The charge shall not 

12 exceed the estimated cost of productionL or reproductionL-2£ 

13 transmission of the records. 

14 •·--~he-eorporat±oft-may-eomp%y-w±th-a-~harehoider~~-demaftd 

15 to-±ft~peet-the-reeord-o£-~hareho%der~-Hftder-~eet±oft-496.i66~, 

16 ~Hb~eet±oft-~,-para9raph-llell-by-prov±d±ft9-the-~hareho%der-w±th 

17 a-%±~t-o£-±t~-~hareho%der~-that-wa~-eomp±%ed-fto-eari±er-thaft 

18 the-date-o£-the-~hareholder~~-demaftd• 

19 Sec. 100. NEW SECTION. 490.1605 INSPECTION OF RECORDS BY 

20 DIRECTORS. 

21 1. A director of a corporation is entitled to inspect and 

22 copy the books, records, and documents of the corporation at 

23 any reasonable time to the extent reasonably related to the 

24 performance of the director's duties as a director, including 

25 duties as a member of a committee, but not for any other 

26 purpose or in any manner that would violate any duty to the 

27 corporation. 

28 2. The district court of the county where the 

29 corporation's principal office, or if none in this state, its 

30 registered office, is located may order inspection and copying 

31 of the books, records, and documents at the corporation's 

32 expense, upon application of a director who has been refused 

33 such inspection rights, unless the corporation establishes 

34 that the director is not entitled to such inspection rights. 

35 The court shall dispose of an application under this 
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1 subsection on an expedited basis. 

2 3. If an order is issued, the court may include provisions 

3 protecting the corporation from undue burden or expense, and 

4 prohibiting the director from using information obtained upon 

5 exercise of the inspection rights in a manner that would 

6 violate a duty to the corporation, and may also order the 

7 corporation to reimburse the director for the director's 

8 costs, including reasonable counsel fees, incurred in 

9 connection with the application. 

10 Sec. 101. NEW SECTION. 490.1606 EXCEPTION TO NOTICE 

11 REQUIREMENT. 

12 1. Whenever notice is required to be given under any 

13 provision of this chapter to any shareholder, such notice 

14 shall not be required to be given if either of the following 

15 applies: 

16 a. Notice of two consecutive annual meetings, and all 

17 notices of meetings during the period between such two 

18 consecutive annual meetings, have been sent to such 

19 shareholder at such shareholder's address as shown on the 

20 records of the corporation and have been returned 

21 undeliverable. 

22 b. All, but not less than two, payments of dividends on 

23 securities during a twelve-month period, or two consecutive 

24 payments of dividends on securities during a period of more 

25 than twelve months, have been sent to such shareholder at such 

26 shareholder's address as shown on the records of the 

27 corporation and have been returned undeliverable. 

28 2. If any such shareholder shall deliver to the 

29 corporation a written notice setting forth such shareholder's 

30 then-current address, the requirement that notice be given to 

31 such shareholder shall be reinstated. 

32 Sec. 102. Sections 490.832, 490.1022, 490.1327, 490.1328, 

33 and 490.1621, Code 2001, are repealed. 

34 Sec. 103. CODE EDITOR DIRECTIVE. The following division 

35 and part titles shall be changed by the Code editor: 
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1 1. Division XII shall be retitled DISPOSITION OF ASSETS. 

2 2. Division XIII shall be retitled APPRAISAL RIGHTS. 

3 3. Division XIII, Part A, shall be retitled RIGHT TO 

4 APPRAISAL AND PAYMENT FOR SHARES. 

5 4. Division XIII, Part B, shall be retitled PROCEDURE FOR 

6 EXERCISE OF APPRAISAL RIGHTS. 

7 Sec. 104. EFFECTIVE DATE. This Act, takes effect January 

8 1, 2003. 

9 EXPLANATION 

10 The following overview highlights the areas of change to 

11 the Iowa Business Corporations Act: 

12 AMENDMENT PERTAINING TO LIABILITY OF DIRECTORS. Code 

13 section 490.202 allows shareholders the option to include in 

14 the articles of incorporation a provision eliminating or 

15 limiting the liability of a director to the corporation or its 

16 shareholders, with certain exceptions. The provision on this 

17 issue is currently in Code section 490.832, but it contains 

18 more general language on exceptions than the new provision. 

19 AMENDMENTS PERTAINING TO DIRECTOR CONFLICT OF INTERESTS. 

20 Current Code section 490.831 on director conflicts of interest 

21 is deleted and several new sections on the issue are added 

22 from Code sections 490.860 through 490.863. Director 

23 conflicting interest transactions require independent 

24 examination and approval, either by independent directors, or 

25 shareholders, or the court. Definitions are added for 

26 "conflicting interest", "director's conflicting interest 

27 transaction", "related person", "required disclosure", and 

28 "time of commitment" in Code section 490.860. 

29 AMENDMENTS PERTAINING TO DERIVATIVE PROCEEDINGS. Current 

30 Code section 490.740 on derivative proceedings is replaced 

31 with a new part that includes definitions and addresses 

32 shareholder demand on the corporation, stay of proceedings, 

33 dismissal of the action, settlement, and payment of expenses. 

34 Code section 490.742 would allow a shareholder to commence 

35 a derivative proceeding after 90 days after the demand was 
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1 made unless the shareholder has earlier been notified that the 

2 demand has been rejected by the corporation or unless 

3 irreparable injury to the corporation would result by waiting 

4 for the expiration of the 90-day period. 

5 An independent litigation committee may be appointed to 

6 investigate and make recommendations concerning derivative 

7 proceedings under Code section 490.744. 

8 In addition, the bill allows such investigation and 

9 recommendation to be made by a panel appointed either by the 

10 independent directors present at a meeting of the board of 

11 directors if the independent directors constitute a quorum or, 

12 if the independent directors do not constitute a quorum, a 

13 committee of two or more independent directors appointed by a 

14 majority vote of independent directors present at a meeting of 

15 the board of directors. Code section 490.744 addresses the 

16 issue of independence and provides that by itself, the 

17 nomination or election of the director by persons who are 

18 defendants in the derivative proceeding or against whom the 

19 action is demanded shall not cause a director to be considered 

20 as not independent. 

21 AMENDMENTS PERTAINING TO CLOSELY HELD CORPORATIONS. Code 

22 section 490.732 validates shareholder agreements appearing in 

23 the articles or signed by all shareholders, and it authorizes 

24 wide latitude in their content for corporations whose shares 

25 are not listed on a national securities exchange or regularly 

26 traded in a market maintained by one or more members of a 

27 national or affiliated securities association. 

28 New Code section 490.1434 provides an alternative to the 

29 corporation and its shareholders where one or more but fewer 

30 than all shareholders petition for judicial dissolution on 

31 grounds, for example, of deadlock or oppression. The 

32 alternative essentially is a buyout of the petitioning 

33 shareholders, either for an amount the parties can negotiate 

34 or for "fair value'', with the corporation having the right to 

35 do so in the first instance, and, if the corporation does not 
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1 so elect, due regard for shareholders' relative positions. 

2 AMENDMENTS PERTAINING TO INDEMNIFICATION AND ADVANCE FOR 

3 EXPENSES. The bill expands the authority of a corporation to 

4 indemnify a director through a charter provision adopted 

5 pursuant to new Code section 490.202, which generally permits 

6 indemnification with respect to a director's conduct to the 

7 same extent that the director's liability for that conduct can 

8 be limited under the section. Code sections 490.851 through 

9 490.859 address the procedures for making decisions on 

10 granting indemnification and authorizing an advance for 

11 expenses, and make a court order available as a remedy to 

12 enforce a legal right to indemnification or expense 

13 advancement. Code section 490.854 permits a court to order an 

14 advance for expenses. 

15 AMENDMENTS PERTAINING TO SHAREHOLDER MEETINGS AND VOTING. 

16 The bill amends Code section 490.702 regarding the percentage 

17 of shares required before a special meeting of shareholders 

18 must be granted, and new Code section 490.704 establishes a 

19 procedure for revoking such a demand. New Code section 

20 490.708 addresses conduct of a meeting of shareholders, 

21 providing that a chair shall preside who, unless the articles 

22 or bylaws provide otherwise, has the authority to determine 

23 the order of business and establish rules for the conduct of 

24 the meeting. The rules adopted and the conduct of the meeting 

25 must be fair to shareholders. Code section 490.722, dealing 

26 with proxies, has been amended to encompass electronic 

27 transmission of proxies. New Code section 490.729 requires 

28 the appointment of one or more inspectors of election for 

29 publicly traded corporations and also delineates the 

30 inspector's duties. Any other corporation may appoint 

31 inspectors pursuant to section 490.729. 

32 AMENDMENTS PERTAINING TO ELECTRONIC FILINGS. Code section 

33 490.140 adds definitions for "deliver", "electronic 

34 transmission", "sign" or "signature", and "voting power". 

35 Code section 490.141 provides that notice by electronic 
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1 transmission is written notice, and that notice from a 

2 corporation to a shareholder may be effective when 

3 electronically transmitted in a manner authorized by the 

4 shareholder. Code sections 490.120, 490.123, 490.124, 

5 490.125, and 490.127 all address electronic filings with the 

6 secretary of state. 

7 AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT AND STANDARDS 

8 OF LIABILITY FOR DIRECTORS. New Code section 490.831, 

9 standards of liability for directors, has been added to 

10 clarify and distinguish the standard a plaintiff must meet in 

11 order for a director to be held liable. 

12 AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT FOR OFFICERS 

13 AND ALSO TO INSPECTION RIGHTS AND NOTICES. Code section 

14 490.842 on standards of conduct for officers is amended in 

15 light of the changes made pertaining to directors. In 

16 addition, Code section 490.1603 on the scope of a 

17 shareholder's inspection right is revised to reflect 

18 availability of electronic transmissions. New Code section 

19 490.1605 provides for inspection of records by directors. A 

20 court action is authorized in which the corporation has the 

21 burden of proof, and the court is directed to dispose of an 

22 application of a director for inspection on an expedited 

23 basis. 

24 AMENDMENTS PERTAINING TO FUNDAMENTAL CHANGES. The quorum 

25 required is that stated in current 490.725, namely, "a 

26 majority of votes entitled to be cast on the matter by the 

27 voting group", unless the articles or bylaws require a greater 

28 number. Current Code language requires that the votes cast in 

29 favor of a proposed change exceed those cast opposing it. 

30 Current Code section 490.1202 addresses sales of assets 

31 other than in the regular course of business and requires 

32 shareholder approval of a sale or other disposition of all or 

33 substantially all corporate assets where it does not occur in 

34 the regular course of business. As amended, Code section 

35 490.1202 does not utilize the standard "all or substantially 
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1 all" and the requirement of a shareholder vote instead turns 

2 upon whether the disposition will leave the corporation 

3 without a significant continuing business activity. 

4 AMENDMENTS PERTAINING TO APPRAISAL RIGHTS. A number of 

5 changes have been made in a continuing effort to allow 

6 corporations, acting through their boards of directors and 

7 shareholders, to change the nature and shape of the enterprise 

8 and the rights of security holders, on the one hand, and, on 

9 the other hand, to allow shareholders who object to the change 

10 to withdraw from the corporation and obtain the fair value of 

11 their investment. This accommodation has been known as 

12 "dissenters' rights" or "appraisal rights". Division XIII is 

13 amended to change the name from the former to the latter. 

14 Shareholders will not be entitled to appraisal if the terms of 

15 the class or series of shares that they hold will not be 

16 changed. 

17 The amendments to division XIII provide that a shareholder 

18 who objects to corporate action effecting fundamental change 

19 will receive fair value where the shares are publicly traded 

20 and there is a sufficient market for the shares. However, the 

21 division also includes provisions identifying conflict-of-

22 interest transactions in which the market exception will not 

23 apply and appraisal rights will be available to shareholders. 

24 AMENDMENTS PERTAINING TO DIRECTORS AND OFFICERS. Code 

25 section 490.803 provides that a variable range for the size of 

26 the board of directors may be established by the articles or 

27 bylaws. Code section 490.825, committees of the board, has 

28 been amended to allow committees to be given more authority to 

29 act, primarily within limits stated by the board; and a new 

30 provision in Code section 490.825 would allow the board to 

31 appoint one or more directors as alternates to serve on a 

32 committee where one or more is absent or disqualified, and 

33 unless the articles, bylaws, or resolution of the board 

34 creating the committee provided otherwise, would allow the 

35 committee, upon unanimous vote of those present and not 
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1 disqualified, to appoint another director to serve in place of 

2 the absent or disqualified member. 

3 DISSOLUTION. Code section 490.640, governing 

4 distributions, provides that the corporation must satisfy 

5 equity and bankruptcy insolvency tests before the board can 

6 authorize a distribution, but does not apply to distributions 

7 made in liquidation. 

8 The bill provides for a three-year period to assert claims 

9 against the dissolved corporation, rather than the five years 

10 provided under the ~urrent Code, and adds two new Code 

11 sections, 490.1408 and 490.1409, that encourage directors to 

12 anticipate and provide for such claims. Critical steps 

13 include giving notice to known creditors and claimants, 

14 publication, and in the claims that are unknown or contingent, 

15 a court proceeding pursuant to Code section 490.1408, which 

16 authorizes the corporation's board to file an application in 

17 court for a determination of the amount and form of security 

18 to be provided for payment of claims that are contingent or 

19 have not been made known to the dissolved corporation or that 

20 are based on an event occurring after the effective date of 

21 dissolution, excluding claims that are or are reasonably 

22 anticipated to be barred. The court is authorized to appoint 

23 a guardian ad litem to represent such claimants. The court 

24 hearing the matter may then determine the amount and form to 

25 be provided for payment, and compliance with the court order 

26 shall satisfy the dissolved corporation's obligations with 

27 respect to claims that are contingent, have not been made 

28 known to the dissolved corporation, or are based on an event 

29 occurring after the effective date of dissolution, and such 

30 claims may not be enforced against a shareholder who received 

31 assets in liquidation. 

32 ADDITIONAL AMENDMENTS PERTAINING TO DIRECTORS. Code 

33 section 490.809, dealing with the judicial removal of 

34 directors, requires the action be brought by or in the right 

35 of the corporation, rather than by an authorized percentage of 
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1 a class of shareholders. In addition, grounds for removal of 

2 directors have been amended. Fraudulent conduct remains a 

3 basis for removal, but dishonest conduct has been eliminated. 

4 Other grounds added are that the director "intentionally 

5 inflicted harm on the corporation'', or "grossly abused the 

6 position of director". Code section 490.821, allowing the 

7 board of directors to take action without a meeting, requires 

8 that action taken without a meeting by consent must be 

9 unanimous, and that action taken by consent is the act of the 

10 board of directors when one or more consents signed by all the 

11 directors are delivered to the corporation. Consent may be 

12 withdrawn by signed revocation delivered to the corporation 

13 prior to delivery to the corporation of unrevoked consents 

14 signed by all directors. 

15 The bill takes effect January 1, 2003. 
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1 6. Upon entry of an order under subsection 3 or 5, the 

2 court shall dismiss the petition to dissolve the corporation 

3 under section 490.1430, and the petitioning shareholder shall 

4 no longer have any rights or status as a shareholder of the 

5 corporation, except the right to receive the amounts awarded 

6 to the shareholder by the order of the court which shall be 

7 enforceable in the same manner as any other judgment. 

8 7. The purchase ordered pursuant to subsection 5 shall be 

9 made within ten days after the date the order becomes final 

10 unless before that time the corporation files with the court a 

11 notice of its intention to adopt articles of dissolution 

12 pursuant to sections 490.1402 and 490.1403, which articles 

13 must then be adopted and filed within fifty days thereafter. 

14 Upon filing of such articles of dissolution, the corporation 

15 shall be dissolved in accordance with the provisions of 

16 sections 490.1405 through 490.1407, and the order entered 

17 pursuant to subsection 5 shall no longer be of any force or 

18 effect, except that the court may award the petitioning 

19 shareholder reasonable fees and expenses in accordance with 

20 the provisions of the last sentence of subsection 5 and the 

21 petitioner may continue to pursue any claims previously 

22 asserted on behalf of the corporation. 

23 8. Any payment by the corporation pursuant to an order 

24 under subsection 3 or 5, other than an award of fees and 

25 expenses pursuant to subsection 5, is subject to the 

26 provisions of section 490.640. 

27 Sec. 99. Section 490.1603, Code 2001, is amended to read 

28 as follows: 

29 490.1603 SCOPE OF INSPECTION RIGHT. 

30 1. A shareholder's agent or attorney has the same 

31 inspection and copying rights as the shareholder the-egeftt-or 

32 ettorftey-re~reseftt~ represented. 

33 2. The right to copy records under section 490.1602 

34 includes, if reasonable, the right to receive copies made-by 

35 ~hotogre~h±e,-~erogreph±e,-or-other-teehfto~og±ee~-meaft~ Qy 
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1 xerographic or other means, including copies through an 

2 electronic transmission if available and so requested by the 

3 shareholder. 

4 3. The corporation may comply at its expense with a 

5 shareholder's demand to inspect the record of shareholders 

6 under section 490.1602, subsection 2, paragraph "c", by 

7 providing the shareholder with a list of shareholders that was 

8 compiled no earlier than the date of the shareholder's demand. 

9 3. 4. The corporation may impose a reasonable charge, 

10 covering the costs of labor and material, for copies of any 

11 documents provided to the shareholder. The charge shall not 

12 exceed the estimated cost of productionL or reproductionL-2£ 

13 transmission of the records. 

14 ~.--Phe-eor~ora~±o~-may-eom~ly-w±~h-a-~hareholder~~-dema~d 

15 ~o-±~~~ee~-~he-reeord-o£-~hareholder~-~~der-~ee~±o~-~96.!66~, 

16 ~~b~ee~±o~-~7-~aragra~h-ueu-by-~ro~±d±~g-~he-~harehoider-w±~h 

17 a-l±~~-o£-±~~-~harehoider~-~ha~-wa~-eom~±ied-~o-eari±er-~ha~ 

18 ~he-da~e-o£-~he-~harehoider~~-dema~d. 

19 Sec. 100. NEW SECTION. 490.1605 INSPECTION OF RECORDS BY 

20 DIRECTORS. 

21 1. A director of a corporation is entitled to inspect and 

22 copy the books, records, and documents of the corporation at 

23 any reasonable time to the extent reasonably related to the 

24 performance of the director's duties as a director, including 

25 duties as a member of a committee, but not for any other 

26 purpose or in any manner that would violate any duty to the 

27 corporation. 

28 2. The district court of the county where the 

29 corporation's principal office, or if none in this state, its 

30 registered office, is located may order inspection and copying 

31 of the books, records, and documents at the corporation's 

32 expense, upon application of a director who has been refused 

33 such inspection rights, unless the corporation establishes 

34 that the director is not entitled to such inspection rights. 

35 The court shall dispose of an application under this 
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1 subsection on an expedited basis. 

2 3. If an order is issued, the court may include provisions 

3 protecting the corporation from undue burden or expense, and 

4 prohibiting the director from using information obtained upon 

5 exercise of the inspection rights in a manner that would 

6 violate a duty to the corporation, and may also order the 

7 corporation to reimburse the director for the director's 

8 costs, including reasonable counsel fees, incurred in 

9 connection with the application. 

10 Sec. 101. NEW SECTION. 490.1606 EXCEPTION TO NOTICE 

ll REQUIREMENT. 

12 1. Whenever notice is required to be given under any 

13 provision of this chapter to any shareholder, such notice 

14 shall not be required to be given if either of the following 

15 applies: 

16 a. Notice of two consecutive annual meetings, and all 

17 notices of meetings during the period between such two 

18 consecutive annual meetings, have been sent to such 

19 shareholder at such shareholder's address as shown on the 

20 records of the corporation and have been returned 

21 undeliverable. 

22 b. All, but not less than two, payments of dividends on 

23 securities during a twelve-month period, or two consecutive 

24 payments of dividends on securities during a period of more 

25 than twelve months, have been sent to such shareholder at such 

26 shareholder's address as shown on the records of the 

27 corporation and have been returned undeliverable. 

28 2. If any such shareholder shall deliver to the 

29 corporation a written notice setting forth such shareholder's 

30 then-current address, the requirement that notice be given to 

31 such shareholder shall be reinstated. 

32 Sec. 102. Sections 490.832, 490.1022, 490.1327, 490.1328, 

33 and 490.1621, Code 2001, are repealed. 

34 Sec. 103. CODE EDITOR DIRECTIVE. The following division 

35 and part titles shall be changed by the Code editor: 
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1 1. Division XII shall be retitled DISPOSITION OF ASSETS. 

2 2. Division XIII shall be retitled APPRAISAL RIGHTS. 

3 3. Division XIII, Part A, shall be retitled RIGHT TO 

4 APPRAISAL AND PAYMENT FOR SHARES. 

5 4. Division XIII, Part B, shall be retitled PROCEDURE FOR 

6 EXERCISE OF APPRAISAL RIGHTS. 

7 Sec. 104. EFFECTIVE DATE. This Act, takes effect.January 

8 1, 2003. 

9 EXPLANATION 

10 The following overview highlights the areas of change to 

11 the Iowa Business Corporations Act: 

12 AMENDMENT PERTAINING TO LIABILITY OF DIRECTORS. Code 

13 section 490.202 allows shareholders the option to include in 

14 the articles of incorporation a provision eliminating or 

15 limiting the liability of a director to the corporation or its 

16 shareholders, with certain exceptions. The provision on this 

17 issue is currently in Code section 490.832, but it contains 

18 more general language on exceptions than the new provision. 

19 AMENDMENTS PERTAINING TO DIRECTOR CONFLICT OF INTERESTS. 

20 Current Code section 490.831 on director conflicts of interest 

21 is deleted and several new sections on the issue are added 

22 from Code sections 490.860 through 490.863. Director 

23 conflicting interest transactions require independent 

24 examination and approval, either by independent directors, or 

25 shareholders, or the court. Definitions are added for 

26 "conflicting interest", "director's conflicting interest 

27 transaction", "related person", "required disclosure", and 

28 "time of commitment" in Code section 490.860. 

29 AMENDMENTS PERTAINING TO DERIVATIVE PROCEEDINGS. Current 

30 Code section 490.740 on derivative proceedings is replaced 

31 with a new part that includes definitions and addresses 

32 shareholder demand on the corporation, stay of proceedings, 

33 dismissal of the action, settlement, and payment of expenses. 

34 Code section 490.742 would allow a shareholder to commence 

35 a derivative proceeding after 90 days after the demand was 
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1 made unless the shareholder has earlier been notified that the 

2 demand has been rejected by the corporation or unless 

3 irreparable injury to the corporation would result by waiting 

4 for the expiration of the 90-day period. 

5 An independent litigation committee may be appointed to 

6 investigate and make recommendations concerning derivative 

7 proceedings under Code section 490.744. 

8 In addition, the bill allows such investigation and 

9 recommendation to be made by a panel appointed either by the 

10 independent directors present at a meeting of the board of 

11 directors if the independent directors constitute a quorum or, 

12 if the independent directors do not constitute a quorum, a 

13 committee of two or more independent directors appointed by a 

14 majority vote of independent directors present at a meeting of 

15 the board of directors. Code section 490.744 addresses the 

16 issue of independence and provides that by itself, the 

17 nomination or election of the director by persons who are 

18 defendants in the derivative proceeding or against whom the 

19 action is demanded shall not cause a director to be considered 

20 as not independent. 

21 AMENDMENTS PERTAINING TO CLOSELY HELD CORPORATIONS. Code 

22 section 490.732 validates shareholder agreements appearing in 

23 the articles or signed by all shareholders, and it authorizes 

24 wide latitude in their content for corporations whose shares 

25 are not listed on a national securities exchange or regularly 

26 traded in a market maintained by one or more members of a 

27 national or affiliated securities association. 

28 New Code section 490.1434 provides an alternative to the 

29 corporation and its shareholders where one or more but fewer 

30 than all shareholders petition for judicial dissolution on 

31 grounds, for example, of deadlock or oppression. The 

32 alternative essentially is a buyout of the petitioning 

33 shareholders, either for an amount the parties can negotiate 

34 or for "fair value'', with the corporation having the right to 

35 do so in the first instance, and, if the corporation does not 
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1 so elect, due regard for shareholders' relative positions. 

2 AMENDMENTS PERTAINING TO INDEMNIFICATION AND ADVANCE FOR 

3 EXPENSES. The bill expands the authority of a corporation to 

4 indemnify a director through a charter provision adopted 

5 pursuant to new Code section 490.202, which generally permits 

6 indemnification with respect to a director's conduct to the 

7 same extent that the director's liability for that conduct can 

8 be limited under the section. Code sections 490.851 through 

9 490.859 address the procedures for making decisions on 

10 granting indemnification and authorizing an advance for 

11 expenses, and make a court order available as a remedy to 

12 enforce a legal right to indemnification or expense 

13 advancement. Code section 490.854 permits a court to order an 

14 advance for expenses. 

15 AMENDMENTS PERTAINING TO SHAREHOLDER MEETINGS AND VOTING. 

16 The bill amends Code section 490.702 regarding the percentage 

17 of shares required before a special meeting of shareholders 

18 must be granted, and new Code section 490.704 establishes a 

19 procedure for revoking such a demand. New Code section 

20 490.708 addresses conduct of a meeting of shareholders, 

21 providing that a chair shall preside who, unless the articles 

22 or bylaws provide otherwise, has the authority to determine 

23 the order of business and establish rules for the conduct of 

24 the meeting. The rules adopted and the conduct of the meeting 

25 must be fair to shareholders. Code section 490.722, dealing 

26 with proxies, has been amended to encompass electronic 

27 transmission of proxies. New Code section 490.729 requires 

28 the appointment of one or more inspectors of election for 

29 publicly traded corporations and also delineates the 

30 inspector's duties. Any other corporation may appoint 

31 inspectors pursuant to section 490.729. 

32 AMENDMENTS PERTAINING TO ELECTRONIC FILINGS. Code section 

33 490.140 adds definitions for "deliver'', "electronic 

34 transmission", "sign" or "signature", and "voting power". 

35 Code section 490.141 provides that notice by electronic 
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1 transmission is written notice, and that notice from a 

2 corporation to a shareholder may be effective when 

3 electronically transmitted in a manner authorized by the 

4 shareholder. Code sections 490.120, 490.123, 490.124, 

5 490.125, and 490.127 all address electronic filings with the 

6 secretary of state. 

7 AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT AND STANDARDS 

8 OF LIABILITY FOR DIRECTORS. New Code section 490.831, 

9 standards of liability for directors, has been added to 

10 clarify and distinguish the standard a plaintiff must meet in 

11 order for a director to be held liable. 

12 AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT FOR OFFICERS 

13 AND ALSO TO INSPECTION RIGHTS AND NOTICES. Code section 

14 490.842 on standards of conduct for officers is amended in 

15 light of the changes made pertaining to directors. In 

16 addition, Code section 490.1603 on the scope of a 

17 shareholder's inspection right is revised to reflect 

18 availability of electronic transmissions. New Code section 

19 490.1605 provides for inspection of records by directors. A 

20 court action is authorized in which the corporation has the 

21 burden of proof, and the court is directed to dispose of an 

22 application of a director for inspection on an expedited 

23 basis. 

24 AMENDMENTS PERTAINING TO FUNDAMENTAL CHANGES. The quorum 

25 required is that stated in current 490.725, namely, "a 

26 majority of votes entitled to be cast on the matter by the 

27 voting group", unless the articles or bylaws require a greater 

28 number. Current Code language requires that the votes cast in 

29 favor of a proposed change exceed those cast opposing it. 

30 Current Code section 490.1202 addresses sales of assets 

31 other than in the regular course of business and requires 

32 shareholder approval of a sale or other disposition of all or 

33 substantially all corporate assets where it does not occur in 

34 the regular course of business. As amended, Code section 

35 490.1202 does not utilize the standard "all or substantially 
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1 all" and the requirement of a shareholder vote instead turns 

2 upon whether the disposition will leave the corporation 

3 without a significant continuing business activity. 

4 AMENDMENTS PERTAINING TO APPRAISAL RIGHTS. A number of 

5 changes have been made in a continuing effort to allow 

6 corporations, acting through their boards of directors and 

7 shareholders, to change the nature and shape of the enterprise 

8 and the rights of security holders, on the one hand, and, on 

9 the other hand, to allow shareholders who object to the change 

10 to withdraw from the corporation and obtain the fair value of 

11 their investment. This accommodation has been known as 

12 "dissenters' rights" or "appraisal rights". Division XIII is 

13 amended to change the name from the former to the latter. 

14 Shareholders will not be entitled to appraisal if the terms of 

15 the class or series of shares that they hold will not be 

16 changed. 

17 The amendments to division XIII provide that a shareholder 

18 who objects to corporate action effecting fundamental change 

19 will receive fair value where the shares are publicly traded 

20 and there is a sufficient market for the shares. However, the 

21 division also includes provisions identifying conflict-of-

22 interest transactions in which the market exception will not 

23 apply and appraisal rights will be available to shareholders. 

24 AMENDMENTS PERTAINING TO DIRECTORS AND OFFICERS. Code 

25 section 490.803 provides that a variable range for the size of 

26 the board of directors may be established by the articles or 

27 bylaws. Code section 490.825, committees of the board, has 

28 been amended to allow committees to be given more authority to 

29 act, primarily within limits stated by the board; and a new 

30 provision in Code section 490.825 would allow the board to 

31 appoint one or more directors as alternates to serve on a 

32 committee where one or more is absent or disqualified, and 

33 unless the articles, bylaws, or resolution of the board 

34 creating the committee provided otherwise, would allow the 

35 committee, upon unanimous vote of those present and not 
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1 disqualified, to appoint another director to serve in place of 

2 the absent or disqualified member. 

3 DISSOLUTION. Code section 490.640, governing 

4 distributions, provides that the corporation must satisfy 

5 equity and bankruptcy insolvency tests before the board can 

6 authorize a distribution, but does not apply to distributions 

7 made in liquidation. 

8 The bill provides for a three-year period to assert claims 

9 against the dissolved corporation, rather than the five years 

10 provided under the current Code, and adds two new Code 

11 sections, 490.1408 and 490.1409, that encourage directors to 

12 anticipate and provide for such claims. Critical steps 

13 include giving notice to known creditors and claimants, 

14 publication, and in the claims that are unknown or contingent, 

15 a court proceeding pursuant to Code section 490.1408, which 

16 authorizes the corporation's board to file an application in 

17 court for a determination of the amount and form of security 

18 to be provided for payment of claims that are contingent or 

19 have not been made known to the dissolved corporation or that 

20 are based on an event occurring after the effective date of 

21 dissolution, excluding claims that are or are reasonably 

22 anticipated to be barred. The court is authorized to appoint 

23 a guardian ad litem to represent such claimants. The court 

24 hearing the matter may then determine the amount and form to 

25 be provided for payment, and compliance with the court order 

26 shall satisfy the dissolved corporation's obligations with 

27 respect to claims that are contingent, have not been made 

28 known to the dissolved corporation, or are based on an event 

29 occurring after the effective date of dissolution, and such 

30 claims may not be enforced against a shareholder who received 

31 assets in liquidation. 

32 ADDITIONAL AMENDMENTS PERTAINING TO DIRECTORS. Code 

33 section 490.809, dealing with the judicial removal of 

34 directors, requires the action be brought by or in the right 

35 of the corporation, rather than by an authorized percentage of 
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1 a class of shareholders. In addition, grounds for removal of 

2 directors have been amended. Fraudulent conduct remains a 

3 basis for removal, but dishonest conduct has been eliminated. 

4 Other grounds added are that the director "intentionally 

5 inflicted harm on the corporation", or "grossly abused the 

6 position of director". Code section 490.821, allowing the 

7 board of directors to take action without a meeting, requires 

8 that action taken without a meeting by consent must be 

9 unanimous, and that action taken by consent is the act of the 

10 board of directors when one or more consents signed by all the 

11 directors are delivered to the corporation. Consent may be 

12 withdrawn by signed revocation delivered to the corporation 

13 prior to delivery to the corporation of unrevoked consents 

14 signed by all directors. 

15 The bill takes effect January 1, 2003. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

-105-

LSB 5155SV 79 

jj/cf/24 

- ... 



SENATE CLIP SHEET APRIL 1, 2002 

SENATE FILE 2285 
S-5276 

1 Amend Senate File 2285 as follows: 
2 
3 
4 
5 
6 

1. Page 3, line 29, by striking the word "and". 
2. Page 7, line 6, by inserting before the~gure 

" ( 1) " the following: "For purposes of this 
subsection, the following shall apply:" 

3. Page 8, line 10, by str~king the word 
7 "holders" and inserting the following: "holders 
8 shareho::.ders". 
9 4. Page 9, line 18, by inserting before the word 

10 "votes" the following: "ballots, proxies, or". 
11 5. Page 13, line 17, by striking the word 
12 "section" and inserting the following: "subsection 11

• 

13 6. Page 13, line 26, by striking the word 
14 11 section 11 and inserting the following: "subsection 11

• 

15 7. Page 23, line 17, by inserting after the word 
16 and figure "subsection 5" the following: ", paragraph 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
31) 

a II 
I • 

8. Page 24, by striking lines 28 and 29 and 
inserting the following: "the protection afforded 
section 490.832 if interposed as a". 

9. Page 26, by inserting after line 26 the 
following: 

by 

"Sec. Section 490.832, Code 2001, is amended 
by striking the section and inserting in lieu thereof 
the following: 

490.832 DIRECTOR CONFLICT OF INTEREST. 
1. A conflict of interest transaction is a 

transaction with the corporation in which a director 
of the corporation has a direct or indirect interest. 
A conflict of interest transaction is not voidable by 
the corporation solely because of the director's 
interest in the transaction if any one of the 
following is true: 

a. The material facts of the transaction and the 
director's interest were disclosed or known to the 
board of directors or a committee of the board of 
directors and the board of directors or committee 
authorized, approved, or ratified the transaction. 

37 
38 
39 
40 

b. The material facts of the transaction and the 
director's interest were disclosed or known to the 

41 shareholders ent~tled to vote and the shareholders 
42 author~zed, approved, or ratified the transact~on. 
43 c. The transaction was fair to the corporat~on. 
44 2. For purposes of this section, a director of the 
45 corporation has an indirect interest in a transaction 
46 if either of the following is true: 
47 a. Another ent~ty in which the director has a 
48 material financial interest or in which the director 
49 is a general partner is a party to the transaction. 
50 b. Another entity of which the director is a 
S-5276 -1-
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1 director, officer, or trustee is a party to the 
2 transaction and the transaction is or should be 
3 considered by the board of directors of the 
4 corporation. 
5 3. For purposes of subsection l, paragraph "a", a 
6 conflict of interest transaction is authorized, 
7 approved, or ratified if it receives the affirmative 
8 vo~e of a majority of the directors on the board of 
9 directors or on the committee, who have no direct or 

10 indirect interest in the transaction, but a 
11 transaction may not be authorized, approved, or 
12 ratified under this section by a single director. If 
13 a majority of the directors who have no direct or 
14 indirect interest in the transaction vote to 
15 authorize, approve, or ratify the transaction, a 
16 quorum is present for the purpose of taking action 
17 under this section. The presence of, or a vote cast 
18 by, a director with a direct or indirect interest in 
19 the transaction does not affect the validity of any 
20 action taken under subsection l, paragraph "a", if the 
21 transaction is otherwise authorized, approved, or 
22 ratified as provided in that subsection. 
23 4. For purposes of subsection 1, paragraph "b", a 
24 conflict of interest transaction is authorized, 
25 approved, or ratified if it receives the vote of a 
26 majority of the shares entitled to be counted under 
27 this subsection. Shares owned by or voted under the 
28 control of a director who has a direct or indirect 
29 interest in the transaction, and shares owned by or 
30 voted under the control of an entity described in 
31 subsection 2, paragraph "a", shall not be counted in a 
32 vote of shareholders to determine whether to 
33 authorize, approve, or ratify a conflict of interest 
34 transaction under subsection 1, paragraph "b". The 
35 vote of those shares, however, is counted in 
36 determining whether the transaction is approved under 
37 other sections of this chapter. A majority of the 
38 shares, whether or not present, that are entitled to 
39 be counted in a vote on the transaction under this 
40 subsection constitutes a quorum for the purpose of 
41 taking action under this section." 
42 10. Page 29, line 17, by striking the word "in" 
43 and inserting the following: "as to". 
44 11. Page 30, line 20, by striking the words "of 
45 the" and inserting the following: "or the". 
46 12. Page 30, line 21, by striking the word "of" 
4 7 and inserting the following: "or". 
48 13. Page 32, by striking line 29, and inserting 

· 4 9 the following: "was in the eorporat ion's best 
50 interests of the corporation." 
S-5276 -2-
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1 14. Page 32, by striking line 31, and inserting 
the following: "at least: not opposed to the 
eorporat:'..on's best interests of the corporation." 

2 
3 
4 15. Page 35, lines 6 and 7, by striking the words 
5 "Authorizations of payments" and inserting the 
6 following: "of payments Authori_zations". 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

16. By striking page 41, line 25, through page 
47, line 11. 

17. Page 48, line 14, by striking the word 
"conflict" and inserting the following: "eon:_;_iet 
conflicts". 

18. Page 49, line 31, by striking the word "that" 
and inserting the following: "t-l=ra-t- the" . 

19. Page 56, line 13, by str:'..king the word 
"another" and inserting the following: "an other". 

20. Page 56, line 19, by striking the word 
"another" and inserting the following: "an other". 

21. Page 56, line 31, by striking the word 
"another" and inserting the following: "an other". 

22. Page 57, line 30, by striking the word 
21 "securities" and inserting the following: 
22 "securities,". 
23 23. Page 62, lines 5 and 6, by striking the words 
24 "an existing" and inserting the following: "a". 
25 24. Page 67, line 6, by striking the word 
26 "entity" and inserting the following: "em:ity, ". 
27 25. Page 68, by inserting after line 9 the 
28 following: 
29 "Sec. NEW SECT:::ON. 490.1108A CONSIDERATION 
30 OF ACQUISITION PROPOSALS -- COMMUNITY INTERESTS. 
31 1. A di_rector, in determining what is in the best 
32 interest of the corporation when considering a tender 
33 offer or proposal of acquisition, merger, 
34 consolidation, or similar proposal, may consider any 
35 or all of the following community interest factors, in 
36 addition to consideration of the effects of any action 
37 on shareholders: 
38 a. The effects of the action on the corporation's 
39 employees, suppliers, creditors, and customers. 
40 b. The effec~s of the ac:ion on the communities in 
41 which the corporation operates. 
42 c. The long-term as well as short-term interests 
43 of the corporation and its shareholders, including the 
44 possibi~ity ~hat these interests may be best served by 
45 the can~in~ed in~ependence of the corporation. 
46 2. If on the basis of the community interest 
47 factors described in subsection 1, the board of 
48 directors determines that a proposal or offer to 
49 acquire or merge the corporation is not in the best 
50 interests of the corporation, it may reject the 
S-5276 -·-
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1 proposal or offer. If the board of directors 
2 determines to reject any such proposal or offer, the 
3 board of directors has no obligation to facilitate, to 
4 remove any barriers to, or to refrain from impeding, 
5 the proposal or offer. Consideration of any or all of 
6 the community interest factors is not a violation of 
7 the business judgment rule or of any duty of the 
8 director to the shareholders, or a group of 
9 shareholders, even if the director reasonably 

10 determines that a community interest factor or factors 
11 outweigh the financial or other benefits to the 
12 corporation or a shareholder or group of shareholders. 
13 "Sec. Section 490.1110, subsection 2, 
14 paragraph f, subparagraph (2), subparagraph 
15 subdivision (a), Code 2001, is amended to read as 
16 follows: 
17 (a) A merger of the corporation, other than a 
18 merger pursuant to section q90.110q 490.1105. 
19 Sec. Section 490.1110, subsection 3, 
20 paragraph c, subparagraph (3), subparagraph 
21 subdivision (b), Code 2001, is amended to read as 
22 follows: 
23 (b) Pursuant to a merger under section q90.110q 
24 490.1105." 
25 26. Page 71, line 3, by striking the word 
2 6 "presented" and inserting the following: "present". 
27 27. Page 72, by inserting after line 16 the 
28 following: 
29 "With respect to shares of a corporation that is a 
30 bank holding company as defined in section 524.1801, 
31 the factors identified in section 524.1406, subsection 
32 3, paragraph "a", shall also be considered in 
33 determining fair value." 
34 28. Page 74, lines 25 and 26, by striking the 
35 words "corporate action taken pursuant to a 
36 shareholder vote_!_" and inserting the following: 
37 "corporate action taken pursuant to a shareholder 
38 ¥6-t-e". 
39 29. Page 74, lines 29 through 31, by striking the 
40 words "that provides that voting or nonvoting 
41 shareholders are entitled to dissent and obtain 
42 payment for their shares" and inserting the following: 
43 "provides that voting or nonvoting shareholders are 
44 entitled to dissent and obtain payment for their 
45 shares". 
46 30. Page 76, line 2, by striking the word "who:" 
47 and inserting the following: "who fulfills either of 
48 the following:" 
49 31. Page 77, line 4, by striking the figure 
50 "4 90. 8 62" and inserting the following: "4 90. 832". 
S-5276 -4-
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1 32. Page 82, line 29, by striking the letter 
2 ".!..!..elL" and inserting the following: "~". 

3 33. Page 82, by striking line 32, and inserting 
4 the following: "4 90. 132 5. In addition, a shareholder 
5 who wishes to exercise appraisal rights must execute 
6 and returr. the form and, in a case of cerLificated 
7 shares, deposit the shareholder's certificates in". 
8 34. Page 83, by striking lines 5 through 8, and 
9 inserting the following: 

10 "2. The shareholder ·,.ho demaP.ds payment and 
11 deposits ~he =hareholder's shares under subsection 1 
12 rcta'ns a~~ other rights of a shareholder unti: these 
13 rights are canceled or modi.:ied by the taking of the 
14 preposed corporate act'on. A". 
15 35. Page 83, line 29, by inserting after the 
16 figure "(2)," the following: "is due,". 
l7 36. Page 86, line 33, by striking the word 
18 "unsettled" and inserting the following: 
19 "unsettled,". 
20 37. Page 92, line 3, by inserting before the 
21 words "the assets" the following: "if". 
22 38. Page 94, line 29, by striking the word "may" 
23 and inserting the following: "shall". 
24 39. Page 98, by inserting after line 31 the 
.~ ') following: 
'" "Sec. Section 491.3, subsection 8, Code 2001, 
2 7 is amende~o read as follows: 
L:: 8. A corporation organized under or subject to 
29 :his chapter may make indemnification as provided in 
30 sections 490.850 through 490.858 490.859. 
31 Sec. Section 491.16, Code 2001, is amended to 
32 read as follows: 
33 491.16 INDEMNIFICATION OF OFFICERS, DIRECTORS, 
34 EMPLOYEES, AND AGENTS -- INSURANCE. 
35 Sections 490.850 through 490.858 490.859 apply to 
36 corporations organized under or subject LO this 
37 chapLer. 
33 Sec. Section 497.34, Code 2001, is amended to 
39 read as follows: 
40 497.34 INDEMNIFICATION. 
41 A cooperative association operating under this 
42 chapter may indemnify any present or former director, 
43 officer, employee, member, or volunteer in the :nanner 
44 and in the insLances authorized in sections 490.850 
45 through 192.258 490.859, provided that where sections 
46 490.850 through 490.858 490.859 provide for action by 
47 shareholders the sections are applicable to action by 
48 voLing members of the cooperative association, and 
49 where sectio~s 490.850 through 192.258 490.859 refer 
50 to the corporation or~anized under c~apter 490 the 
S-5276 -5-

Page 8 



SENATE CLIP SHEET 

S-5276 
Page 6 

APRIL 1, 2002 

1 sections are applicable to the cooperative association 
2 organized under this chapter, and where sections 
3 490.850 through 490.858 490.859 refer to the director 
4 the sections are applicable to a director, officer, 
5 employee, member, or volunteer of the cooperative 
6 association organized under this chapter. 
7 Sec. Section 498.36, Code 2001, is amended to 
8 read as follows: 
9 498.36 INDEMNIFICATION. 

10 A cooperative association operating under this 
11 chapter may indemnify any present or former director, 
12 officer, employee, member, or volunteer in the manner 
13 and in the instances authorized in sections 490.850 
14 through 490.858 490.859, provided that where sections 
15 490.850 through 490.858 490.859 provide for action by 
16 shareholders the sections are applicable to action by 
17 voting members of the cooperative association, and 
18 wt.ere sections 490.850 through 490.858 490.859 refer 
19 to the corporation organized under chapter 490 the 
20 sections are applicable to the cooperative association 
21 organized under this chapter, and where sections 
22 490.850 through 490.858 490.859 refer to the director 
23 the sections are applicable to a director, officer, 
24 employee, member, or volunteer of the cooperative 
25 association organized under this chapter. 
26 Sec. Section 499.59A, Code 2001, is amended 
27 to read as follows: 
28 499.59A INDEMNIFICATION. 
29 A cooperative association operating under this 
30 chapter may indemnify any present or former director, 
31 officer, employee, member, or volunteer in the manner 
32 and in the instances authorized in sections 490.850 
33 through 490.858 490.859, provided that where sections 
34 490.850 through 490.858 490.859 provide for action by 
35 shareholders the sections are applicable to action by 
36 voting members of the cooperative association, and 
37 where sections 490.850 through 490.858 490.859 refer 
38 to the corporation organized under chapter 490 the 
39 sections are applicable to the cooperative association 
40 organized under this chapter, and where sections 
41 490.850 through 490.858 490.859 refer to the director 
42 the sections are applicable to a director, officer, 
43 employee, member, or volunteer of the cooperative 
44 association organized under this chapter. 
45 Sec. Section 499.69A, subsections 4 and 7, 
46 Code 2001, are amended to read as follows: 
47 4. For a surviving cooperative association, a 
48 qualified merger becomes effective upon the filing of 
49 the articles of merger with the secretary of state and 
50 the issuance of a certificate of merger pursuant to 
S-5276 -6-
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1 section 499.68 or the date stated in the articles of 
2 merger, whichever is later. For a surviving qualified 
3 corporation, a qualified merger becomes effective upon 
4 the filing of the articles of merger with the 
5 secretary of state pursuant to ~ection 490.1105 
6 490.:106 or the date stated in the articles, whichever 
7 is :ater. 
8 7. A foreign cooperative association may 
9 participate in a qualified merger as provided in this 

10 section, if the foreign cooperative association 
11 complies with the requirements for a cooperative 
12 association under this section and the requirements 
13 for a foreign cooperative association under section 
14 499.69. A foreign corporation may participate in a 
15 qualified merger as provided in this section if it 
16 complies with the requirements of a qualified 
17 corporation under this section and the requirements 
18 for a foreign corporation under section 490.::07 
19 490.1102. 
20 Sec. Section 5088.2, unnumbered paragraph 2, 
21 Code 2001, is amended to read as follows: 
22 A plan of conversion may provide that a mutual 
23 company may convert into a domestic stock company, 
24 convert and merge, or convert and consolidate with a 
25 domestic stock company, as provided in chapter 490 or 
26 491, whichever is applicable. However, the mutual 
27 company is not required to comply with sections 
28 491.102 through 491.105 or sections 490.1:01 490.1102 
29 and 490.1103 490.1104 relating to approval of merger 
30 or consolidation plans by boards of directors and 
31 shareholders, if at the time of approval of the plan 
32 of conversion the board of directors approves the 
33 merger or consolidation and if at the time of approval 
34 of the plan by policyholders as provided in section 
35 5088.6, the policyholders approve the merger or 
36 consolidation. This chapter supersedes any 
37 conflicting provisions o: chapters 521 and 521A. A 
38 mu~ual company may convert, merge, or consolidate as 
39 part of a p~an of conversion in which a majority or 
40 all of the common shares of the stock company are 
41 acquired by another corporation, which may be a 
42 corporation organized for that purpose, or in which 
43 the new stock company consolidates with a stock 
44 company to :orm another stock company. 
45 Sec. Section 504A.4, subsection 14, Code 
46 2001, is amended to read as follows: 
47 14. A corporation operating under this chapter may 
48 indemnify any present or former director, officer, 
49 employee, member, or volunteer in the manner and in 
50 the ins~ances authorized in sections 490.850 through 
S-5276 -7-
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2 Sec. Section 5088.13, Code 2001, is amended 
3 to read as follows: 
4 5088.13 PROHIBITIONS ON CERTAIN OFFERS TO ACQUIRE 
5 SHARES. 
6 Prior to and for a period of five years following 
7 the effective date of the conversion, and in the case 
8 of the plans of conversion specified in subsections 1 
9 and 3 of section 5088.3, five years following the date 

10 of distribution of consideration to the policyholders 
11 in exchange for their membership interests, a person, 
12 other than the reorganized company, other than an 
13 employee benefit plan or employee benefit trust 
14 sponsored by the reorganized company, or as otherwise 
15 specifically provided for in the plan of conversion, 
16 shall not directly or indirectly acquire or offer to 
17 acquire the beneficial ownership of more than five 
18 percent of any class of voting security of the 
19 reorganized company, and a person, other than the 
20 reorganized company or other than an employee benefit 
21 plan or employee benefit trust sponsored by the 
22 reorganized company, who acquires five percent or more 
23 of any class of voting security of the reorganized 
24 company prior to the conversion or as specifically 
25 provided for in the plan of conversion, shall not 
26 directly or indirectly acquire or offer to acquire the 
27 beneficial ownership of additional voting securities 
28 of the reorganized company, unless the acquisition is 
29 approved by the commissioner as not being contrary to 
30 the interests of the policyholders of the reorganized 
31 company or its life insurance company subsidiary and 
32 by the board of directors of the reorganized company. 
33 The commissioner and the board of directors may 
34 consider the factors set forth in section 490.1108 
35 490.1108A. The provisions of section 521A.3, except 
36 st:bsection 4, paragraph "a", shall be applicable to a 
37 proposed acquisition subject to this section. An 
38 approved plan of conversion may include a stock option 
39 plan. As used in this section, "beneficial ownership" 
40 means, with respect to a security, the sole or shared 
41 power to vote or direct the voting of the security or 
42 the sole power to dispose or direct the disposition of 
43 the security. 
44 Sec. Section 508C.16, unnumbered paragraph 2, 
45 Code 2001, is amended to read as follows: 
46 Sections 490.850 through 490.858 490.859 apply to 
47 the association. 
48 Sec. Section 524.801, subsection 7, Code 
49 2001, is amended to read as follows: 
50 7. To indemnify a director, officer, or employee, 
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1 or a former director, officer, or employee of the 
2 state bank in the manner and in the instances 
3 author~zed by sections 490.850 through 490.858 
4 490.859. 
5 Sec. Section 524.1213, subsection 2, Code 
6 Supplement 2001, is amended to read as follows: 
7 2. A united community bank office formed under 
8 this section shall have a united community bank office 
9 board, at least one-half or more of the members of 

10 which shall be residents of the county in which the 
11 united community bank office is located. The 
12 liability of the united community bank office board 
13 shall be limited as provided in section 524.614. The 
14 bank establishing and operating the united community 
15 bank office may indemnify members of the united 
16 community bank office board as agents of the bank in 
17 the manner and in the instances authorized by sections 
18 490.850 through 49:.858 490.859. 
19 Sec. Section 524.1309, subsection 8, Code 
20 2001, is amended to read as follows: 
21 8. A shareholder of a state bank who objects to 
22 adoption by the state bank of a plan to cease to carry 
23 on the business of banking and to continue as a 
24 corporation subject to chapter 490, is entitled to tfie 
25 rights and reffiedies of a dissenting shareholder 
26 appraisal rights provided for in chapter 490, division 
27 XIII. 
28 Sec. Section 524.1402, subsection 2, Code 
29 2001, is amended to read as follows: 
30 2. In the case of a state bank which is a party to 
31 the plan, if the proposed merger will result in a 
32 state bank subject to this chapter, adoption of the 
33 plan by such state bank requires the affirmative vote 
34 of at least a majority of the directors and approval 
35 by the shareholders, in the manner and according to 
36 the procedures prescribed in section 490.ll~3 
37 490.1104, at a meeting called in accordance with the 
38 terms of that section. In the case of a national 
39 bank, or if the proposed merger will result in a 
40 national bank, adoption of the plan by each party to 
41 the merger shall require the affirmative vote of at 
42 least such directors and shareholders whose 
43 affirmative vote on the plan is required under the 
44 laws of the United States. Subject to applicable 
45 requirements of the laws of the ~nited States ~n a 
46 case in which a national bank is a party to a plan, 
47 any modification of a plan which has been adopted 
48 shall be made by any method provided in the plan, or 
49 in the absence of such provision, by the same vote as 
50 reauired for adoption. 
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1 Sec. Section 524.1406, Code 2001, is amended 
2 to read as follows: 
3 524.1406 RIGHTS APPRAISAL RIGHTS OF DISSENTING 
4 SHAREHOLDERS. 
5 1. A shareholder of a stat~ bank, which is a party 
6 to a proposed merger plan which will result in a state 
7 bank subject to this chapter, who objects to the plan 
8 is entitled to the rights and remedies of a dissenting 
9 shareholder appraisal rights as provided in chapter 

10 490, division XIII. 
11 2. If a shareholder of a national bank which is a 
12 party to a proposed merger plan which will result in a 
13 state bank, or a shareholder of a state bank which is 
14 a party to a plan which will result in a national 
15 bank, objects to the plan and complies with the 
16 requirements of the applicable laws of the United 
17 States, the resulting state bank or national bank, as 
18 the case may be, is liable for the value of the 
19 shareholder's shares as determined in accordance with 
20 such laws of the United States. 
21 3. a. Notwithstanding any contrary provision in 
22 chapter 490, division XIII, in determining the fair 
23 value of the shareholder's shares of a bank organized 
24 under this chapter or a bank holding company as 
25 defined in section 524.1801 in a transaction or event 
26 in which the shareholder is entitled to the Yights and 
27 remedies of a dissenting sharrholder appraisal rights, 
28 due consideration shall be given to valuation factors 
29 recognized for federal and estate tax purposes, 
30 including discounts for minority interests and 
31 discounts for lack of marketability. However, any 
32 payment made to dissenting shareholders under section 
33 490.1325 490.1324 shall be in an amount not less than 
34 the stockholders' equity in the bank disclosed in its 
35 last statement of condition filed under section 
36 524.220 or the total equity capital of the bank 
37 holding company disclosed in the most recent report 
38 filed by the bank holding company with the board of 
39 governors of the federal reserve system, divided by 
40 the number of shares outstanding. 
41 b. Prior to giving notice of a meeting at which a 
42 shareholder of a bank organized under this chapter or 
43 a bank holding company as defined in section 524.1801 
44 would be entitled to the rights and remedies of a 
45 dissenting shareholder appraisal rights, such bank or 
46 bank holding company may seek a declaratory judgment 
47 to establish the fair value for purposes of section 
48 490.1301, subsection 4, of shares held by such 
49 shareholders. Another cause of action or a 
50 counterclaim shall not be joined with such a 
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1 declaratory action. A declaratory judgment shall be 
2 filed in the county where the principal place of 
3 business of the bank or bank holding company is 
4 loca~ed. The court shall appoint an attorney to 
5 represent minority shareholders. All shareholders of 
6 the bank or bank holding company shall be served with 
7 notice of the action and be advised of the name, 
8 address, and telephone number of the attorney 
9 appointed to represent minority shareholders. The 

10 attorney appointed to represent minority shareholders 
11 shall select an appraiser to give an opinion of the 
12 fair value of such shares. The bank or bank holding 
13 company may select an appraiser to give an opinion on 
14 the fair value of the shares of the bank or bank 
15 holding company. Any shareholder may participate 
16 individually and present evidence of the fair value of 
17 such shareholder's shares. All court costs, 
18 appraiser's fees, and the fees and expenses of the 
19 attorney appointed to represent the minority 
20 shareholders shall be assessed against the bank or the 
21 bank holding company. A judgment in the action shall 
22 not determir.e fair value for a share to be less than 
23 the stockholders' equity in the bank disclosed in its 
24 last statement of condition filed ~nder section 
25 524.220 or the total equity capital of the bank 
26 holding company disclosed in the most recent report 
27 filed by the bank holding company with the board of 
28 governors of the federal reserve system, divided by 
29 the number of shares outstanding. A final judgment in 
30 the action shall establish fair value for the purposes 
31 of chapter 490, division XIII and shall be disclosed 
32 to the shareholders in the notice to shareholders of 
33 the meeting to approve the transaction that gives rise 
34 to dissenters' aonraisal rights. If the proposed 
35 transaction is approved by the shareholders, upon 
36 consur.Jnation of the proposed transaction the fair 
37 value so established shall be paid to each shareholder 
38 entitled to payment for the shareholder's shares upon 
39 receipt of such shareholder's share certificates. 
40 Sec. Section 524.1408, Code 2001, is amended 
41 to read as follows: 
42 5:4.1408 :VlERGER OF CORPORATION SUBSTANTIALLY OWNED 
43 BY A STATE BANK. 
44 A state bank owning at least ninety percent of the 
45 outstanding shares, of each class, of another 
46 corporation which it is authorized to own under this 
47 chapter, may merge the other corporation into itself 
48 without approval by a vote of the shareholders of 
49 either the state bank or the subsidiary corporation. 
50 ~he board of directors of the state bank shall approve 
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1 a plan of merger, mail to shareholders of record of 
2 the subsidiary corporation, and prepare and execute 
3 articles of merger in the manner provided for in 
4 section q90.110q 490.1105. The articles of merger, 
5 together with the applicable filing and recording 
6 fees, shall be delivered to the superintendent who 
7 shall, if the superintendent approves of the proposed 
8 merger and if the superintendent finds the articles of 
9 merger satisfy the requirements of this section, 

10 deliver them to the secretary of state for filing and 
11 recording in the secretary of state's office, and they 
12 shall be filed in the office of the county recorder. 
13 The secretary of state upon filing the articles of 
14 merger shall issue a certificate of merger and send 
15 the certificate to the state bank and a copy of it to 
16 the superintendent. 
17 Sec. Section 524.1417, Code 2001, is amended 
18 to read as follows: 
19 524.1417 RIGHTS APPRAISAL RIGHTS OF DISSEHTIHG 
20 SHAREHOLDER OF CONVERTING STATE OR NATIONAL BANK OR 
21 FEDERAL SAVINGS ASSOCIATION. 
22 1. A shareholder of a state bank vJhieh that 
23 converts into a national bank or federal savings 
24 association who objects to the plan of conversion is 
25 entitled to the rights and H'FHedies of a dissenting 
26 shareholder appraisal rights as provided in chapter 
27 490, division XIII. 
28 2. If a shareholder of a national bank or federal 
29 savings association, Hhieh that converts into a state 
30 bank, objects to the plan of conversion and complies 
31 with the requirements of applicable laws of the United 
32 States, the resulting state bank is liable for the 
33 value of the shareholder's shares as determined in 
34 accordance with such laws of the United States. 
35 Sec. Section 533.4, subsection 27, Code 2001, 
36 is amended to read as follows: 
37 27. To provide indemnity for the director, 
38 officer, or employee in the same fashion that a 
39 corporation organized under chapter 490 could under 
40 sections 490.850 through qgo.sss 490.859; however, 
41 where those sections provide for action by 
42 shareholders the provision is applicable to action by 
43 members of the credit union and where the sections 
44 have reference to the corporation organized under 
45 chapter 490, the provision is applicable to the 
46 association organized under this chapter. 
47 Sec. Section 53~.504, Code 2001, is amended 
48 to read as follows: 
49 534.504 MEETINGS OF STOCKHOLDERS. 
50 Sections 490.701 through qgQ.731 490.732 apply to 
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2 Sec. Section 534.605, subsection 4, Code 
3 Supplement 2001, is amended to read as follows: 
4 4. An association operating under this chapter may 
5 indemnify any present or former director, officer, or 
6 employee in the manner and in the instances authorized 
7 in sections 490.850 through q9Q.858 490.859. If the 
8 association is a mutual association, the references in 
9 those sections to stockholder shall be deemed to be 

10 references to members. 
11 Sec. Section 534.607, Code 2001, is amended 
12 to read as follows: 
13 534.607 INDEMNIFICATION. 
14 Except as otherwise provided in section 534.602, 
15 sections 490.850 through ~90.858 490.859 apply to 
16 associations incorporated under this chapter." 
17 40. Page 98, line 32, by striking the figure 
18 "490.832,". 
19 41. By renumbering, redesignating, and correcting 
20 internal references as necessary. 

By NEAL SCHUERER 
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