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Section 1. Section 490.120, subsections 4, 7, 9, and 10,
Code 2001, are amended to read as follows:

4. The document must be typewritten or printed. If the
document is electronically transmitted, it must be in a format

that can be retrieved or reproduced in typewritten or printed

form.

7. The person executing the document shall‘sign it and
state beneath or opposite the person's signature, the person's
name and the capacity in which the person signs. The document
may, but need not, contains

av--FPhe a corporate seatss seal,

br--An-attestation-by-the-secretary-or-an-assistant
secretarys

e-—--An attestation, acknowledgment, or verificationy-er
proof.

The secretary of state may accept for filing a document
containing a copy of a signature, however made.

9. The document must be delivered to the office of the
secretary of state for filing and-must-be-accompanied-by-the
correct-£iting-fee. Delivery may be made by electronic
transmission if and to the extent permitted by the secretary
of state. If it is filed in typewritten or printed form and
not transmitted electronically, the secretary of state may
require one exact or conformed copy to be delivered with the
document, except as provided in sections 490.503 and 490.1509.

10. Fhe-secretary-of-state-may-adopt-rutes-for-the
etectronic-£fiting-of-documents-and-the-certification-of
etectronicatiy-£ited-documentss: When the document is
delivered to the office of the secretary of state for filing,
the correct filing fee, and any franchise tax, license fee, or

penalty, shall be paid in a manner permitted by the secretary
of state.

Sec. 2. Section 490.120, Code 2001, is amended by adding
the following new subsection: o

NEW SUBSECTION. 1ll. The secretary of state may adopt

2
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1 rules for the electronic filing of documents and the
2 certification of electronically filed documents.
3 Sec. 3. Section 490.123, subsection 1, Code 2001, is
4 amended to read as follows:
5 1. Except as provided in subsection 2 and section 490.124,
6 subsection 3, a document accepted for filing is effective at
7 the later of the following times:
8 a. At the date and time of filing on-the-date-it-is-£ited,
9 as evidenced by such means as the secretary of stateis-date
10 and-time-endorsement-on-the-originat-document state may use
11 for the purpose of recording the date and time of filing.
12 b. At the time specified in the document as its effective
13 time on the date it is filed.
14 Sec. 4. Section 490.124, subsections 1 and 2, Code 2001,
15 are amended to read as follows:
16 1. A domestic or foreign corporation may correct a

document filed by the secretary of state if the document

o
o

satisfies one or-boeth of the following requirements:

-
=]

a. €Eontains The document contains an itneorrect-statement

N
(=]

inaccuracy.

N
(W

b. Was The document was defectively executed, attested,

N
N

sealed, verified, or acknowledged.

N
w

c. The electronic transmission was defective.

N
>

2. A document is corrected by complying with both of the
following:

NN
o n

a. By preparing articles of correction that satisfy all of
the following requirements:

NN
0

(1) Describe the document, including its filing date, or
attach a copy of it to the articles.

W N
o v

(2) Specify the incorrect-statement-and-the-reason-it-is

W
—

tncorrect-or—-the-manner-in-which-the-execution-wvas-defective

W
N

inaccuracy or defect to be corrected.

w
W

(3) Correct the incorrect-statement-or-defective-execution
inaccuracy or defect.

w w
N

b. By delivering the articles to the secretary of state
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for filing.

Sec. 5. Section 490.125, subsection 2, Code 2001, is
amended to read as follows:

2. The secretary of state files a document by stamping-or
otherwise-endersing-Lfitedi;-together-with-the-secretaryts
name-and-offieciai-titte-and recording it as filed on the date

and time of receipty;-on-both-the-document-and-the-receipt-for
the-£iting-fee, After filing a document, except the biennial
report required by section 490.1622, and except as provided in
sections 490.503 and 490.1509, the secretary of state shall
deliver the-decumentj;-with-the-£ilting-£fee-receipts-or
acknowiedgment-of-receipt-if-no-fee-is-required;-attached;y to
the domestic or foreign corporation or its representative a
copy of the document with an acknowledgement of the date and

time of filing.

Sec. 6. Section 490.127, Code 2001, is amended to read as
follows:

490.127 EVIDENTIARY EFFECT OF COPY OF FILED DOCUMENT.

A certificate attached-to from the secretary of state

delivered with a copy of a document filed by the secretary of
state7-bearing—the-secretary—oE-stateis—signature7-which-may
be-in-facsimite;-and-the-seai-of-the-secretary-of-statesy is
conclusive evidence that the original document is on file with
the secretary of state.

Sec. 7. Section 490.140, subsection 6, Code Supplement
2001, is amended to read as follows:

6. "Deliver" inctudes-mai: or "delivery" means any method

of delivery used in conventional commercial practice,

including delivery in person, and by mail, commercial

delivery, and electronic transmission.

Sec. 8. Section 490.140, Code Supplement 2001, is amended
by adding the following new subsections:

NEW SUBSECTION. B8A. "Electronic transmission" or
"electronically transmitted" means any process of

communication not directly involving the physical transfer of

-3-
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paper that is suitable for the retention, retrieval, and
reproduction of information by the recipient.

NEW SUBSECTION. 23A. "Sign" or "signature" includes any
manual, facsimile, conformed, or electronic signature.

NEW SUBSECTION. 28. "Voting power" means the current
power to vote in the election of directors.

Sec. 9. Section 490.141, subsections 1, 2, 3, and 5, Code
2001, are amended to read as follows:

1. Notice under this chapter must be in writing unless
oral notice is reasonable under the circumstances. Notice by
electronic transmission is written notice.

2. Notice may be communicated in person; by teiephones
telegraphy-teletyper;-or-other-form-of-wire-or-wiretess
communications-or-by-mait-or-private-carrier mail or other

method of delivery; or by telephone, voice mail, or other

electronic means. If these forms of personal notice are

impracticable, notice may be communicated by a newspaper of
general circulation in the area where published; or by radio,

television, or other form of public broadcast communication.
3. Written notice by a domestic or foreign corporation to
its shareholder, if in a comprehensible form, is effective
when-maited; according to one of the following:
a. Upon deposit in the United States mail, if mailed

postpaid and correctly addressed to the shareholder's address
shown in the corporation's current record of shareholders.
b. When electronically transmitted to the shareholder in a

manner authorized by the shareholder.

5. Except as provided in subsection 3, written notice, if
in a comprehensible form, is effective at the earliest of the
following:

a. When received.

b. Five days after its deposit in the United States mail,
as-evidenced-by-the-postmark7 if mailed postpaid and correctly
addressed.

c. On the date shown on the return receipt, if sent by

-4-
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registered or certified mail, return receipt requested, and
the receipt is signed by or on behalf of the addressee.

Sec. 10. Section 490.202, subsection 2, Code 2001, is
amended to read as follows:

2. The articles of incorporation may set forth any or all
of the following:

a. The names and addresses of the individuals who are to
serve as the initial directors.

b. Provisions not inconsistent with law regarding:

(1) The purpose or purposes for which the corporation is
organized.

(2) Managing the business and regulating the affairs of
the corporation.

(3) Defining, limiting, and regulating the powers of the
corporation, its board of directors, and shareholders.

(4) A par value for authorized shares or classes of
shares.

(5) The imposition of personal liability on shareholders
for the debts of the corporation to a specified extent and
upon specified conditions.

c. Any provision that under this chapter is required or
permitted to be set forth in the bylaws.

d. A-provision-consistent-with-section-4%6-832+ A
provision eliminating or limiting the liability of a director

to the corporation or its shareholders for money damages for

any action taken, or any failure to take any action, as a

director, except liability for any of the following:

(1) The amount of a financial benefit received by a
director to which the director is not entitled.

(2) An intentional infliction of harm on the corporation
or the shareholders.

(3) A violation of section 490.833.

(4) An intentional violation of criminal law.

e. A provision permitting or making obligatory ‘
indemnification of a director for liabilit as defined in

-5-
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section 490.850, subsection 5, to any person for any action

taken, or any failure to take any action, as a director,

except liability for any of the following:

(1) Receipt of a financial benefit to which the person is
not entitled.

(2) An intentional infliction of harm on the corporation

or its shareholders.
(3) A violation of section 490.833.
(4) An intentional violation of criminal law.

f. A provision eliminating or limiting the liability of a

director to the corporation or its shareholders for money

damages for any action taken, or any failure to take any

action, as a director, except liability for any of the

following:

(1) The amount of a financial benefit received by a

director to which the director is not entitled.

(2) An intentional inflicticn of harm on the corporation
or the shareholders.

(3) A violation of section 490.833.
(4) An intentional violation of criminal law.

A provision shall not eliminate or limit the liability of a

director for an act or omission occurring prior to the date

when the provision in the articles of incorporation becomes

effective.

Sec. 11. Section 490.621, Code 2001, is amended by adding
the following new subsection:

NEW SUBSECTION. 6. a. An issuance of shares or other
securities convertible into or rights exercisable for shares,

in a transaction or a series of integrated transactions,
requires approval of the shareholders, at a meeting at which a
quorum exists consisting of at least a majority of the votes
entitled to be cast on the matter, if both of the following
conditions are satisfied:

(1) The shares, other securities, or rights are issued for
consideration other than cash or cash equivalents.

-6~
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(2) The voting power of shares that are issued and
issuable as a result of the transaction or series of
integrated transactions will comprise more than twenty percent
of the voting power of the shares of the corporation that were
outstanding immediately before the transaction.

b. (1) For purposes of determining the voting power of
shares issued and issuable as a result of a transaction or
series of integrated transactions, the voting power of shares
shall be the greater of the following:

(a) The voting power of the shares to be issued.

(b) The voting power of the shares that would be
outstanding after giving effect to the conversion of
convertible shares and other securities and the exercise of
rights to be issued.

(2) A series of transactions is integrated if consummation
of one transaction is made contingent on consummation of one
or more of the other transactions.

Sec. 12. Section 490.631, subsections 2 and 3, Code 2001,
are amended to read as follows:

2. If the articles of incorporation prohibit the reissue
of the acquired shares, the number of authorized shares is
reduced by the number of shares acquiredy-effective-upon
amendment-of-the-artictes-of-incorporation.

3;-~Phe-board-of-directors-may-adopt-artictes-of-amendment
under-this-section-without-sharehoider-actiony—and-detiver
them-to-the-secretary-of-state-for-£fitings--FThe-artictes-must
set-forth-ati-of-the-foitowings

a---Fhe-name-of-the-corporations

br--Phe-reduction-in-the-number-of-authorized-shares;
ttemized-by-class-and-series~

es——Phe-totat-number-of-anthorized-sharesy;-itemized-by
cltass-and-series;-remaining-after-reduction-of-the-sharess

Sec. 13. Section 490.640, Code 2001, is amended by adding
the following new subsection: .

NEW SUBSECTION. 7. This section shall not apply to

-7~
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distributions in liquidation under division XIV.

Sec. 14, Section 490.702, subsection 1, Code 2001, is
amended to read as follows:

1. Except as provided in subsection 5, a corporation shall
hold a special meeting of shareholders upon the occurrence of
either of the following:

a. On call of its board of directors or the person or
persons authorized to call a special meeting by the articles
of incorporation or bylaws.

b. If the holders of at least ten percent of all the votes
entitled to be cast on any issue proposed to be considered at
the proposed special meeting sign, date, and deliver to the
corporationis-secretary corporation one or more written

demands for the meeting describing the purpose or purposes for
which it is to be held, provided that the articles of

incorporation may fix a lower percentage or a higher

percentage not exceeding twenty-five percent of all the votes

entitled to be cast on any issue proposed to be considered.

Unless otherwise provided in the articles of incorporation, a

written demand for a special meeting may be revoked by a

writing to that effect received by the corporation prior to

the receipt by the corporation of demands sufficient in number

to require the holding of a special meeting.
Sec. 15. Section 490.704, subsection 2, Code 2001, is
amended to read as follows:

2, A written consent shall bear the date of signature of
each shareholder who signs the consent and no written consent
is effective to take the corporate action referred to in the
consent unless, within sixty days of the earliest dated
consent delivered in the manner required by this section to
the corporation, written consents signed by a sufficient
number of holders to take action are delivered to the
corporation. A written consent may be revoked by a writing to

that effect received by the corporation prior to the receipt

by the corporation of unrevoked written consents sufficient in

-8-
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number to take corporate action.
Sec. 16. NEW SECTION. 490.708 CONDUCT OF THE MEETING.
1. At each meeting of shareholders, a chairperson shall
preside. The chairperson shall be appointed as provided in
the bylaws or, in the absence of such provisions, by the
board.

2. The chairperson, unless the articles of incorporation
or bylaws provide otherwise, shall determine the order of
business and shall have the authority to establish rules for
the conduct of the meeting.

3. Any rules adopted for, and the conduct of, the meeting
shall be fair to shareholders.

4. The chairperson of the meeting shall announce at the
meeting when the polls'close for each matter voted upon. If
no announcement is made, the polls shall be deemed to have
closed upon the final adjournment of the meeting. After the
polls close, no ballots, proxies, or votes nor any revocations

or changes to any votes may be accepted.

Sec. 17. Section 490.722, subsections 2, 3, 4, and 8, Code
2001, are amended to read as follows: ‘

2. A shareholder or the shareholder's agent or attorney-

in-fact may appoint a proxy to vote or otherwise act for the
shareholder by signing an appointment formy-either-personaiiy
or-by-the-sharehotderis—attorney-in-fact or by an electronic

transmission. An electronic transmission must contain or be

accompanied by information from which one can determine that

the shareholder, the shareholder's agent, or the shareholder's

attorney-in-fact authorized the electronic transmission.

3. An appointment of a proxy is effective when a_signed
appointment form or an electronic transmission of the

appointment is received by the seecretary-or-other-officer-or

agent inspector of election or the officer or agent of the

corporation authorized:to tabulate votes. An appointment is
valid for eleven months unless a longer period is expressly ‘
provided in the appointment £erm.

-9~
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4. An appointment of a proxy is revocable by-the
sharehoider unless the appointment form eenspicuousiy or
electronic transmission states that it is irrevocable and the

appointment is coupled with an interest. Appointments coupled
with an interest include, but are not limited to, the
appointment of:

a. A pledgee.

b. A person who purchased or agreed to purchase the
shares.

c. A creditor of the corporation who extended it credit
under terms requiring the appointment.

d. An employee of the corporation whose employment
contract requires the appointment.

e. A party to a voting agreement created under section
490.731.

8. Subject to section 490.724 and to any express
limitation on the proxy's authority appearing—-on-the-face-of
stated in the appointment form or electronic transmission, a

corporation is entitled to accept the proxy's vote or other
action as that of the shareholder making the appointment.

Sec. 18. Section 490.724, subsections 4 and 5, Code 2001,
are amended to read as follows:

4. The corporation and its officer or agent who accepts or
rejects a vote, consent, waiver, or proxy appointment in good
faith and in accordance with the standards of this section or
section 490.722, subsection 2, are not liable in damages to

the shareholder for the consequences of the acceptance or
rejection.

5. Corporate action based on the acceptance or rejection
of a vote, consent, waiver, or proxy appointment under this
section or section 490.722, subsection 2, is valid unless a

court of competent jurisdiction determines otherwise.
Sec. 19. Section 490.727, subsection 1, Code 2001, is
amended to read as follows:

1. The articles of incorporation or bylaws may provide for

-10-




a greater quorum or voting requirement for shareholders or
voting groups of shareholders than is provided for by this
chapter.

Sec. 20. Section 490.728, subsection 1, Code 2001, is
amended to read as follows:

1. Unless otherwise provided in the articles of
incorporation, directors are elected by a majority plurality
of the votes cast by the shares entitled to vote in the
election at a meeting at which a quorum is present.

Sec. 21. NEW SECTION. 4890.729 INSPECTORS OF ELECTION.

1. A corporation having any shares listed on a national

securities exchange or regularly traded in a market maintained
by one or more members of a national or affiliated securities
association shall, and any other corporation may, appoint one
or more inspectors to act at a meeting of shareholders and
make a written report of the inspectors' determinations. Each
inspector shall take and sign an oath faithfully to execute

the duties of inspector with strict impartiality and according
to the best of the inspector's ability.

2. The inspectors shall do all of the following:

a. Ascertain the number of shares outstanding and the
voting power of each.

b. Determine the shares represented at a meeting.

c. Determine the validity of proxies and ballots.

d. Count all votes.

e. Determine the result.

3. An inspector may be an officer or employee of the
corporation.

Sec. 22. NEW SECTION. 490.732 SHAREHOLDER AGREEMENTS.

1. An agreement among the shareholders of a corporation

that complies with this section is effective among the

shareholders and the corporation even though it is

inconsistent with one or more other provisions of this chapter

in that it does one of the following: : ‘
a. Eliminates the board of directors or restricts the

-11-
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discretion or powers of the board of directors.

b. Governs the authorization or making of distributions
whether or not in proportion to ownership of shares, subject
to the limitations in section 490.640.

c. Establishes who shall be directors or officers of the
corporation, or their terms of office or manner of selection
or removal.

d. Governs, in general or in regard to specific matters,
the exercise or division of voting power by or between the
shareholders and directors or by or among any of them,
including use of weighted voting rights or director proxies.

e. Establishes the terms and conditions of any agreement
for the transfer or use of property or the provision of
services between the corporation and any shareholder,
director, officer, or employee of the corporation, or among
any of themn.

f. Transfers to one or more shareholders or other persons
all or part of the authority to exercise the corporate powers
or to manage the business and affairs of the corporation,
including the resolution of any issue about which there exists
a deadlock among directors or shareholders.

g. Requires dissolution of the corporation at the request
of one or more of the shareholders or upon the occurrence of a
specified event or contingency.

h. Otherwise governs the exercise of the corporate powers
or the management of the business and affairs of the
corporation or the relationship among the shareholders, the
directors, and the corporation, or among any of them, and is
not contrary to public policy.

2.  An agreement authorized by this section must satisfy
all of the following requirements:

a. Be set forth in one of the following places and
manners: .

(1) The articles of incorporation or bylaws and approved .
by all persons who are shareholders at the time of the

-12-
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agreement.

(2) In a written agreement that is signed by all persons
who are shareholders at the time of the agreement and is made
known to the corporation.

b. Be subject to amendment only by all persons who are
shareholders at the time of the amendment, unless the
agreement provides otherwise.

c. Be valid for ten years, unless the agreement provides
otherwise. ’

3. The existence of an agreement authorized by this
section shall be noted conspicuously on the front or back of
each certificate for outstanding shares or on the information
statement required by section 490.626, subsection 2. If at
the time of the agreement the corporation has shares
outstanding represented by certificates, the corporation shall
recall the outstanding certificates and issue substitute
certificates that comply with this section. The failure to
note the existence of the agreement on the certificate or
information statement shall not affect the validity of the
agreement or any action taken pursuant to it. Any purchaser
of shares who, at the time of purchase, did not have knowledge
of the existence of the agreement shall be entitled to
recision of the purchase. A purchaser shall be deemed to have
knowledge of the existence of the agreement if its existence
is noted on the certificate or information statement for the
shares in compliance with this section and, if the shares are
not represented by a certificate, the information statement is
delivered to the purchaser at or prior to the time of purchase
of the shares. An action to enforce the right of recision
authorized by this subsection must be commenced within the
earlier of ninety days after discovery of the existence of the
agreement or two years after the time of purchase of the
shares.

4. An agreement authorized by this section shall cease to
be effective when shares of the corporation are listed on a

_13..
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national securities exchange or regularly traced in a market
maintained by one or more members of a national or affiliated
securities association. If the agreement ceases to be
effective for any reason, the board of directors may, if the
agreement is contained or referred to in the corporation's
articles of incorporation or bylaws, adopt an amendment to the
articles of incorporation or bylaws, without shareholder
action, to delete the agreement and any references to it.

5. An agreement authorized by this section that limits the
discretion or powers of the board of directors shall relieve
the directors of, and impose upon the person or persons in
whom such discretion or powers are vested, liability for acts
or omissions imposed by law on directors to the extent that
the discretion or powers of the directors are limited by the

agreement.
6. The existence or performance of an agreement authorized
by this section shall not be a ground for imposing personal

liability on any shareholder for the acts or debts of the
corporation even if the agreement or its performance treats
the corporation as if it were a partnership or results in
failure to observe the corporate formalities otherwise
applicable to the matters governed by the agreement.

7. Incorporators or subscribers for shares may act as
shareholders with respect to an agreement authorized by this
section if no shares have been issued when the agreement is

made.
Sec. 23. Section 490.740, Code 2001, is amended by
striking the section and inserting in lieu thereof the

following:

490.740 DEFINITIONS. -

In this part, unless the context otherwise requires:

1. "Derivative proceeding" means a civil suit in the right
of a domestic corporation or, to the extent provided in
section 490.747, in the right of a foreign corporation.

2. "Shareholder" includes a beneficial owner whose shares

-14~
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are held in a voting trust or held by a nominee on the
beneficial owner's behalf.

Sec. 24. NEW SECTION. 490.741 STANDING.

A shareholder shall not commence or maintain a derivative

proceeding unless the shareholder satisfies both of the
following: .

1. Was a shareholder of the corporation at the time of the
act or omission complained of or became a shareholder through
transfer by operation of law from one who was a shareholder at
that time.

2. Fairly and adequately represents the interests of the
corporation in enforcing the right of the corporation.

Sec. 25. NEW SECTION. 490.742 DEMAND,

A shareholder shall not commence a derivative proceeding

until both of the following have occurred:

1. A written demand has been made upon the corporation to
take suitable action.

2, Ninety days have expired from the date the demand was
made, unless the shareholder has earlier been notified that
the demand has been rejected by the corporation or unless
irreparable injury to the corporation would result by waiting
for the expiration of the ninety-day period.

Sec. 26. NEW SECTION. 490.743 STAY OF PROCEEDINGS.

If the corporation commences an inquiry into the

allegations made in the demand or complaint, the court may
stay any derivative proceeding for a period of time as the
court deems appropriate.

Sec. 27. NEW SECTION. 490.744 DISMISSAL.

1. A derivative proceeding shall be dismissed by the court

on motion by the corporation if one of the groups specified in
subsection 2 or 6 has determined in good faith after
conducting a reasonable inquiry upon which its conclusions are
based that the maintenance of the derivative proceeding is not
in the best interests of the corporation. A corporation
moving to dismiss on this basis shall submit in support of the

—15—




-
=]

W 00 N O U e W N

[ B ~ B SR W R W
NSOy WO

W W W Www W NDNDNMDMNNNDNNNMNNMDNDH
Ut W N DO WO NN W N+ OV

31@5

S.F. H.F.

motion a short and concise statement of the reasons for its
determination.

2. Unless a panel is appointed pursuant to subsection 6,
the determination in subsection 1 shall be made by one of the
following:

a. A majority vote of independent directors present at a
meeting of the board of directors if the independent directors
constitute a quorum.

b. A majority vote of a committee consisting of two or
more independent directors appointed by majority vote of
independent directors present at a meeting of the board of
directors, whether or not such independent directors
constitute a quorum. v

3. None of the following shall by itself cause a director
to be considered not independent for purposes of this section:

a. The nomination or election of the director by persons
who are defendants in the derivative proceeding or against
whom action is demanded.

b. The naming of the director as a defendant in the
derivative proceeding or as a person against whom action is
demanded.

c. The approval by the director of the act being
challenged in the derivative proceeding or demand if the act
resulted in no personal benefit to the director.

4. If a derivative proceeding is commenced after a
determination has been made rejecting a demand by a
shareholder, the complaint shall allege with particularity
facts establishing one of the following:

a. That a majority of the board of directors did not
consist of independent directors at the time the determination
was made.

b. That the requirements of subsection 1 have not been
met.

All discovery and other proceedings shall be stayed during
the pendency of any motion to dismiss unless the court finds
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upon the motion of any party that particularized discovery is
necessary to preserve evidence or prevent undue prejudice to
that party.

5. 1f a majority of the board of directors does not
consist of independent directors at the time the determination
is made, the corporation shall have the burden of proving that
the requirements of subsection 1 have been met. If a majority
of the board of directors consists of independent directors at
the time the determination is made, the plaintiff shall have
the burden of proving that the requirements of subsection 1
have not been met.

6. The court may appoint a panel of one or more
independent persons upon motion by the corporation to make a
determination whether the maintenance of the derivative
proceeding is in the best interests of the corporation. 1In
such case, the plaintiff shall have the burden of proving that
the requirements of subsection 1 have not been met.

Sec. 28. NEW SECTION. 490.745 DISCONTINUANCE OR
SETTLEMENT.

A derivative proceeding shall not be discontinued or

settled without the court's approval. If the court determines
that a proposed discontinuance or settlement will
substantially affect the interests of the corporation's
shareholders or a class of shareholders, the court shall
direct that notice be given to the shareholders affected.

Sec. 29. NEW SECTION. 490.746 PAYMENT OF EXPENSES.

On termination of the derivative proceeding, the court may
do either of the following:

1. Order the corporation to pay the plaintiff's reasonable
expenses, including attorney fees incurred in the proceeding,
if it finds that the proceeding has resulted in a substantial
benefit to the corporation.

2, Order the plaintiff to pay any defendant's reasonable
expenses, including attorney fees incurred in defending the
proceeding, if it finds that the proceeding was commenced or
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maintained without reasonable cause or for an improper
purpose.

Sec. 30. NEW SECTION. 490.747 APPLICABILITY TO FOREIGN
CORPORATIONS.

In any derivative proceeding in the right of a foreign

corporation, the matters covered by this part shall be
governed by the laws of the jurisdiction of incorporation of
the foreign corporation except for sections 490.743, 490.745,
and 490.746.

Sec. 31. Section 490.801, Code 2001, is amended to read as
follows:

490.801 REQUIREMENT FOR AND DUTIES OF BOARD OF DIRECTORS.

1. Except as provided in subsection-3 section 490.732,

each corporation must have a board of directors.

2. All corporate powers shall be exercised by or under the
authority of, and the business and affairs of the corporation
managed by or under the direction of, its board of directors,
subject to any limitation set forth in the articles of
incorporation, or in an agreement authorized under section
490.732.

37--A-corporation-having-£ifty-or-fewer-sharehoiders-may

dispense-with-or-itimit-the-authority-of-a-board-of-directors
by-deseribing-in-its-artictes-of-incorporation-who-wii
perform-some-or-ati-of-the-duties-of-a-board-of-directorss

Sec. 32. Section 490.803, subsections 2, 3, and 4, Code
2001, are amended to read as follows:

2. If-a-board-of-directors-has-power-to-fix-or-change-the
number-of-directorsy-the-board-may-increase-or-decrease-by
thirty-percent-or-tess-the-number-of-directors-tast-approved
by-the-sharehoiders;-but-oniy-the-sharehoiders-may-increase-or
decrease-by-more-than-thirty-percent-the-number-of-directors
last-approved-by-the-sharehoiderss The number of directors

may be increased or decreased from time to time by amendment

to, or in the manner provided in, the articles of

incorporation or the bylaws.

~-18-
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3:--Phe-articles-of-incorporation-or-bytaws-may-estabiish-a
variabte-range—-£for-the-size-of-the-board-of-directors-by
fixing-a-minimum-and-maximum-number-of-directors---¥f-a
variabte-range-is-estabtished;-the-number-of-directors-may-be
fixed-or-changed-from-time-to-time;-within-the-minimum-and
maximum;-by-the-sharehoiders-or-the-board-of-directors-—-aAfter
shares-are-issued;-onty-the-sharehotders-may-change-the-range
for-the-size-of-the-board-or-change-from-a-£fixed-to-a
variablte-range-size-board-er-vice-versas

4s 3. Directors are elected at the first annual
shareholders' meeting and at each annual meeting thereafter
unless their terms are staggered under section 490.806.

Sec. 33. Section 490.809, Code 2001, is amended to read as
follows:

490.809 REMOVAL OF DIRECTORS BY JUDICIAL PROCEEDING.

1. The district court of the county where a corporation's
principal office or, if none in this state, its registered
office is located may remove a director of the corporation
from office in a proceeding commenced either by or in the
right of the corporation er-by-its-sharehoiders-hoitding-at
feast-twenty-percent-of-the-outstanding-shares-of-any-ctass if
the court finds that both of the following apply:

a. The director engaged in fraudulent er-dishonest conduct
with respect to the corporation or its shareholders, grossly

abused the position of director, or intentionally inflicted
harm on the corporation.

b. Removai-is Considering the director's course of conduct

and the inadequacy of other available remedies, removal would
be in the best interest of the corporation.

2. A shareholder proceeding on behalf of the corporation
under subsection 1 shall comply with all of the requirements

of division VII, part D, except section 490.741.

2+ 3. The court that-removes-a, in addition to removing

the director, may bar the director from reelection for a
period prescribed by the court.
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3s--if-shareholders-commence-a-proceeding-under-subsection
};-they-shati-make—-the-corporation-a-party-defendant<
4. This section does not limit the equitable powers of the

court to order other relief.
Sec. 34, Section 490.821, Code 2001, is amended to read as

‘follows:

490.821 ACTION WITHOUT MEETING.
l. Uniess Except to the extent that the articles of

incorporation or bylaws previde-otherwise require that action

by the board of directors be taken at a meeting, action

required or permitted by this chapter to be taken at-a by the
board of directorsi-meeting directors may be taken without a
meeting if the-action-is-taken-by-aii-members-of-the-board-
Phe-action-must-be-evidenced-by—-one-or-more-written-consents
each director signs a consent describing the action to be

takeny-signed-by-each-director;-and-inciuded-in-the-minutes-or
fited-with-the-corporate-records-refiecting-the-action-taken
and delivers it to the corporation.

2. Action taken under this section is effective-when-the
Iast-director-signs-the-consenty-uniess-the-consent-specifies
a-different-effective-date the act of the board of directors

when one or more consents signed by all the directors are

delivered to the corporation. The consent may specify the.

time at which the action taken is to be effective. A

director's consent may be withdrawn by revocation signed by

the director and delivered to the corporation prior to

delivery to the corporation of unrevoked written consents

signed by all the directors.

3. A consent signed under this section has the effect of a
meeting-vote an action taken at a meeting of the board of

directors and may be described as such in any document.

Sec. 35. Section 490.824, subsection 1, unnumbered
paragraph 1, Code 2001, is amended to read as follows:

Unless the articles of incorporation or bylaws require a
different number, or unless otherwise specifically provided in
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this chapter, a quorum of a board of directors consists of

either:

Sec. 36. Section 490.825, Code 2001, is amended to read as
follows:

490.825 COMMITTEES.

1. vUnless this chapter, the articles of incorporation, or

the bylaws provide otherwise, a board of directors may create
one or more committees and appoint one or more members of the

board of directors to serve on them any committee. Each

committee-may-have-two-or-more-members;-who-serve-at-the
pteasure-of-the-board-of-directorss
2. @Phe Unless this chapter provides otherwise, the

creation of a committee and appointment of members to it must
be approved by the greater of either:

a. A majority of all the directors in office when the
action is taken.

b. The number of directors required by the articles of
incorporation or bylaws to take action under section 490.824.

3. Sections 490.820 through 490.8247-which-govern
meetingsy-action-without-meetings7-notice-and-waiver-of
notice;-and-quorum-and-voting-requirements-of-the-board-of
directors;y apply both to committees of the board and to their

members as-weii,

4. To the extent specified by the board of directors or in
the articles of incorporation or bylaws, each committee may
exercise the autherity powers of the board of directors under
section 490.801.

S. A committee shall not, however:

a. Authorize or approve distributions, except according to

formula or method, or within limits, prescribed by the board

of directors.

b. Approve or propose to shareholders action that this
chapter requires be approved by shareholders.
c. Fill vacancies on the board of directors or, subject to

subsection 7, on any of its committees.

-21~-




O 0 J o VL &b W N -

W W W Wwww NN NNNNNNNNNE R
U W N MO VW 0 N WN K O WO NN WU! e W N = O

21,3

d---Amend-articies-of-incorporation-pursuant-to-section
450<-1002<

es d. Adopt, amend, or repeal bylaws.

£---Approve-a-pian-of-merger—-not-requiring-sharehoider
approval~

gz--Authoerize-or-approve-reacquisition-of-sharess;-execept
according-to—a-formuta-or-method-prescribed-by-the-board-of
directorss

h---Authorize-or-approve-the-issuance-or-sate-or-contract
for-sate-of-shares;-or-determine-the-designation-and-retative
rights;-preferences;-and-1imitations-of-a-ctass-or-series-of
shares;-except-that-the-board-of-directors-may-auvthorize-a
committee-or-a-senior-executive-officer-of-the-corporation-to
do-so-within-timits-specificatiy-preseribed-by-the-board-of
directorss

6. The creation of, delegation of authority to, or action
by a committee does not alone constitute compliance by a
director with the standards of conduct described in section
490.830. _

7. The board of directors may appoint one or more

directors as alternate members of any committee to replace any

absent or disqualified member during the member's absence or
disqualification. Unless the articles of incorporation or the

bylaws or the resolution creating the committee provide

otherwise, in the event of the absence or disqualification of

a member of a committee, the member or members present at any

meeting and not disqualified from voting, unanimously, may

appoint another director to act in place of the absent or
disqualified member.

Sec. 37. Section 490.830, Code 2001, is amended to read as
follows:

490.830 GENERAR STANDARDS OF CONDUCT FOR DIRECTORS.

1. A-director Each member of the board of directors, when

discharging the duties of a director, shall discharge-that

directoris—duties-as-a-director;-inciuding-the-director's
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s.F. HIF.

duties-as-a-member-of-a-committee act in conformity with all
of the following:

a. In good faith.

b-—~With-the-care-an-ordinarity-prudent-person-in-a-iike
position-wouid-exercise-under-similar-circumstancess

e b. In a manner the director reasonably believes to be
in the best interests of the corporation.

2. The members of the board of directors or a committee of

the board, when becoming informed in connection with their

decision-making function or devoting attention to their
oversight function, shall discharge their duties with the care

that a person in a like position would reasonably believe

appropriate under similar circumstances.

3. In discharging board or committee duties, a director

who does not have knowledge that makes reliance unwarranted is

entitled to rely on the performance by any of the persons

specified in subsection 5 to whom the board may have

delegated, formally or informally by course of conduct, the

authority or duty to perform one or more of the board's

functions that are delegable under applicable law.

2+ 4. In discharging the-directorts board or committee

duties a director, who does not have knowledge that makes

reliance unwarranted, is entitled to rely on information,

opinions, reports, or statements, including financial
statements and other financial data, if prepared or presented
by any of the fetlewing+ persons specified in subsection 5.

5. A director is entitled to rely, in accordance with

subsection 3 or 4, on any of the following:

a. One or more officers or employees of the corporation
whom the director reasonably believes to be reliable and
competent in the matters-presented functions performed or the

information, opinions, reports, or statements provided.

b. Legal counsel, public accountants, or other persons as
to matters involving skills or expertise the director
reasonably believes are either of the following:
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(1) Matters within the particular person's professional or

expert competence.
(2) Matters as to which the particular person merits

confidence.

c. A committee of the board of directors of which the
director is not a member if the director reasonably believes
the committee merits confidence.

3:--A~-director-is—not-acting-in-good-£faith-if-the-director
has-knowtedge-concerning-the-matter-in-question-that-makes
retiance-otherwise-permitted-by-subsection-2-unwarranteds

4---A-director-is—not-tiablte-for-any-action-taken-as-a
directory-or-any-faiture-to-take-any-action;-if-the-director
performed-the-duties-of-the-directoris-office-in-comptiance
with-this-section;-or-i+f;-and-to-the-extent-that;-tiabitity
for-any-such-action-or-faiture-to-act-has-been-timited-by-the
artictes-of-incorporation-pursuant-to-section-496-832<

Sec. 38. Section 490.831, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.831 STANDARDS OF LIABILITY FOR DIRECTORS.

1. A director shall not be liable to the corporation or
its shareholders for any decision as director to take or not
to take action, or any failure to take any action, unless the
party asserting liability in a proceeding establishes both of
the following:

a. That any provision in the articles of incorporation
authorized by section 490.202, subsection 2, paragraph "d", or
the protection afforded by section 490.861 for action taken in
compliance with section 490.862 or 490.863 if interposed as a
bar to the proceeding by the director, does not preclude
liability.

b. That the challenged conduct consisted or was the result
of one of the following:

(1) Action not in good faith.

(2) A decision that satisfies one of the following:
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(a) That the director did not reasonably believe to be in
the best interests of the corporation.

(b) As to which the director was not informed to an extent
the director reasonably believed appropriate in the
circumstances.

(3) A lack of objectivity due to the director's familial,
financial, or business relationship with, or a lack of
independence due to the director's domination or control by,
another person having a material interest in the challenged

conduct, which also meets both of the following criteria:

(a) Which relationship or which domination or control
could reasonably be expected to have affected the director's
judgment respecting the challenged conduct in a manner adverse
to the corporation.

(b) After a reasonable expectation to such effect has beén
established, the director shall not have established that the
challenged conduct was reasonably believed by the director to

be in the best interests of the corporation.

(4) A sustained failure of the director to devote
attention to ongoing oversight of the business and affairs of
the corporation, or a failure to devote timely attention, by
making, or causing to be made, appropriate inquiry, when
particular facts and circumstances of significant concern
materialize that would alert a reasonably attentive director
to the need for such oversight, attention, or inquiry.

(5) Receipt of a financial benefit to which the director
was not entitled or any other breach of the director's duties
to deal fairly with the corporation and its shareholders that
is actionable under applicable law.

2., a. A party seeking to hold the director liable for
money damages shall also have the burden of establishing both
of the following:

(1) That harm to the corporation or its shareholders has

been suffered. .
(2) The harm suffered was proximately caused by the
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director's challenged conduct.

b. A party seeking to hold the director liable for other
money payment under a legal remedy, such as compensation for
the unauthorized use of corporate assets, shall also have
whatever persuasion burden may be called for to establish that
the payment sought is appropriate in the circumstances.

c. A party seeking to hold the director liable for other
money payment under an equitable remedy, such as profit
recovery by or disgorgement to the corporation, shall also
have whatever persuasion burden may be called for to establish
that the equitable remedy sought is appropriate in the
circumstances.

3. This section shall not do any of the following:

a. In any instance where fairness is at issue, such as
consideration of the fairness of a transaction to the
corporation under section 490.861, subsection 2, paragraph
"c", alter the burden of proving the fact or lack of fairness
otherwise applicable.

b. Alter the fact or lack of liability of a director under
another section of this chapter, such as the provisions
governing the consequences of an unlawful distribution under
section 490.833 or a transactional interest under section
490.861.

c. Affect any rights to which the corporation or a
shareholder may be entitled under another statute of this
state or the United States.

Sec. 39. Section 490.833, Code 2001, is amended to read as
follows:

490.833 LIABILITY FOR UNLAWFUL DISTRIBUTION.

1. ©niess-the-director-compiies-with-the-appiicabie
standards-of-conduct-described-in-section-456-68367-a2 A
director who votes for or assents to a distribution made-in
vioiation-of-this-chapter-or-the-artictes-of-incorporation in
excess of what may be authorized and made pursuant to section
490.640, subsection 1, or section 490.1409, subsection 1, is
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personally liable to the corporation for the amount of the
distribution that exceeds what could have been distributed
without violating this-chapter-or-the-articies-of
tneorporation section 490.640, subsection 1, or section

490.1409, subsection 1, if the party asserting liability
establishes that when taking the action the director did not
comply with section 490.830.

2. A director held liable for an unlawful distribution
under subsection 1 is entitled to eentribution-frem both of
the following:

a. Bvery Contribution from every other director who veted

for-or-assented-to-the-distribution-without-comptying-with-the
applicabie-standards-of-conduct-described-in-section-496-836
could be held liable under subsection 1 for the unlawful

distribution.

b. EBaeh Recoupment from each shareholder f£or of the pro
rata portion of the amount of the unlawful distribution the .
shareholder accepted, knowing the distribution was made in

violation of this-chapter-or-the-artictes-of-incorporation
section 490.640, subsection 1, or section 490.1409, subsection
1.

3. a. A proceeding to enforce the liability of a director
under subsection 1 is barred unless it is commenced within two

years after one of the following dates:

(1) The date on which the effect of the distribution was
measured under section 490.640, subsection S or 7.

(2) The date as of which the violation of section 490.640,
subsection 1, occurred as the consequence of disregard of a

restriction in the articles of incorporation.
(3) The date on which the distribution of assets to
shareholders under section 490.1409, subsection 1, was made.

b. A proceeding to enforce contribution or recoupment

under subsection 2 is barred unless it is commenced within one
vear after the liability of the claimant has been finally .
adjudicated under subsection 1.
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Sec. 40. Section 490.840, Code 2001, is amended to read as
follows:

490.840 REQUIREP OFFICERS.

1. A corporation has the officers offices described in its
bylaws or appeinted designated by the board of directors in

accordance with the bylaws.
2. A-duiy-appointed The board of directors may elect

individuals to fill one or more offices of the corporation.

An officer may appoint one or more officers or-assistant
officers if authorized by the bylaws or the board of
directors.

3. The bylaws or the board of directors shall deiegate
assign to one of the officers responsibility for preparing
minutes of the directors' and shareholders' meetings and for
maintaining and authenticating the records of the corporation

required to be kept under section 490.1601, subsections 1 and
5.

4, The same individual may simultaneously hold more than
one office in a corporation.

Sec. 41. Section 490.842, Code 2001, is amended to read as
follows:

490.842 STANDARDS OF CONDUCT FOR OFFICERS.

1. An officer with-diseretienary-authority-shaii-discharge
the-officeris-duties-under-that-anthority when performing in

such capacity shall act in conformity with all of the
following:

a. In good faith.

b. . With the care an-erdinariiy-prudent that a person in a

like position would reasonably exercise under similar

circumstances.

c. In a manner the officer reasonably believes to be in
the best interests of the corporation.

2. In discharging the persents officer's duties an
officer, who does not have knowledge that makes reliance

unwarranted, is entitled to rely on infermatien;-opinionssy
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reportsy-or—statementsy-inciuding-£financiai-statements-and
other-financial-datay-if-prepared-or-presented-by-either any
of the following:

a. The performance of properly delegated responsibilities

by one or more employees of the corporation whom the officer

reasonably believes to be reliable and competent in performing

the responsibilities delegated.

av b. ©ne Information, opinions, reports, or statements,
including financial statements and other financial data,

prepared or presented by one or more efficers-or employees of

the corporation whom the officer reasonably believes to be
reliable and competent in the matters presented.

bs c. Legal counsel, public accountants, or other persons
retained by the corporation as to matters involving skills or

expertise the officer reasonably believes are matters within
the particular person's professional or expert competence, or

in which the particular person merits confidence.

3. An-officer-is—not-acting-in-goed-faith-if-the-officer
has-knowltedge-concerning-the-matter-in-question-that-makes
reliance-otherwise-permitted-by-subsection-2-unwarranteds An
officer shall not be liable as an officer to the corporation

or its shareholders for any decision to take or not to take

action, or any failure to take any action, if the duties of

the officer are performed in compliance with this section.

Whether an officer who does not comply with this section shall

have liability will depend in such instance on applicable law,

including those principles of section 490.831 that have

relevance.

d4--—-An-officer-is-not-iiabie-for-any-action-taken-as-an
officer;-or-any-feiture-to-take-any-action;-if-the-officer
performed-the-duties-of-the-officerts-office-in-compiiance
with-this-sections

Sec. 42. Section 490.843, Code 2001, is amended to read as
follows:

490.843 RESIGNATION AND REMOVAL OF OFFICERS.
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1. BAn officer may resign at any time by delivering notice
to the corporation. A resignation is effective when the
notice is delivered unless the notice specifies a later
effective date time. If a resignation is made effective at a
later date time and the ecorporation board or appointing

officer accepts the future effective date time, its the board
of-direectors or the appointing officer may f£ill the pending

vacancy before the effective date time if the board ef
directors or appointing officer provides that the successor

does not take office until the effective deate time. &
resignation-may-be-oratiy-communicated-provided-that-the
resignation-is—-effective-onty-if-written-notice-of-the
resignation-is-detivered-within-twenty-£four-hours-of-such-orat

communiteations
2. A-board-of-directors-may-remove-any An officer may be
removed at any time with or without cause by any of the

following:

a. The board of directors.

b, The officer who appointed such officer, unless the

bylaws of the board of directors provide otherwise.

c. Any other officer if authorized by the bylaws of the

board of directors.

3. In this section, "appointing officer" means the

officer, including any successor to that officer, who

appointed the officer resigning or being removed.

Sec. 43. Section 490.850, Code 2001, is amended to read as
follows:

490.850 DEFINITIONS.

As used in this part of this chapter, unless the context

otherwise requires:

1. “Corporation" includes any domestic or foreign
predecessor entity of a corporation in a merger or-other
transaction-in-which-the-predecessoris-existence-ceased-upon
consummation-of-the-transaction.

2. "Director" or "officer" means an individual who is or
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was a director or officer, respectively, of a corporation er

an—-tndt+viduat who, while a director or officer of a the

corporation, is or was serving at the corporation's request as
a director, officer, partner, trustee, employee, or agent of
another foreign-or domestic or foreign corporation,

partnership, joint venture, trust, employee benefit plan, or
other enterprise entity. A director or officer is considered

to be serving an employee benefit plan at the corporation's
request if the director's duties to the corporation also
impose duties on, or otherwise involve services by, that
director to the plan or to participants in or beneficiaries of
the plan. "Director" or "officer" includes, unless the
context requires otherwise, the estate or personal
representative of a director or officer.

3. "Disinterested director" means a director who at the
time of a vote referred to in section 490.853, subsection 3,

or a vote or selection referred to in section 490.855,

subsection 2 or 3, is not either of the following:

a. A party to the proceeding.

b. An individual having a familial, financial,

professional, or employment relationship with the director
whose indemnification or advance for expenses is the subject
of the decision being made, which relationship would, in the

circumstances, reasonably be expected to exert an influence on

the director's judgment when voting on the decision being

made.

3s 4. "Expenses" ineiude includes counsel fees.

4= 5. ."Liability" means the obligation to pay a judgment,
settlement, penalty, fine, including an excise tax assessed
with respect to an employee benefit plan, or reasonable
expenses incurred with respect to a proceeding.

5+ 6. "Official capacity" means:

a. When used with respect to a director, the office of
director in a corporation.

b. When used with respect to an individuai-other-than-a
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director officer, as contemplated in section 490.856, the
office in a corporation held by the officer er-the-empioyment
or-agency-retationship-undertaken-by-the-emplioyee-or-agent-on
behaif-of-the-corporation.

"Official capacity" does not include service for any other
foreign-or domestic or foreign corporation or any partnership,

joint venture, trust, employee benefit plan, or other
enterprise entity.

6 7. "Party" inetudes means an individual who was, is, or
is threatened to be made a named defendant or respondent in a

proceeding.
7+ 8. "Proceeding" means any threatened, pending, or
completed action, suit, or proceeding, whether civil,

criminal, administrative, or investigative and whether formal
or informal.

Sec. 44. Section 490.851, Code 2001, is amended to read as
follows:

490.851 AUPHORIP¥-FO-INDEMNIP¥ PERMISSIBLE
INDEMNIFICATION.

l. Except as otherwise provided in subsection-4 this

section, a corporation may indemnify an individual made who is

a party to a proceeding because the individual is er-was a
director against liability incurred in the proceeding if all
of the following apply:

a. The individual acted in good faith.

b. The individual reasonably believed:

(1) In the case of conduct in the individual's official
capacity with-the-corperation, that the individual's conduct
was in the corporation's best interests.

(2) In all other cases, that the individual's conduct was
at least not opposed to the corporation's best interests.

c. In the case of any criminal proceeding, the individual
had no reasonable cause to believe the individual's conduct
was unlawful, or the individual engaged in conduct for which

broader indemnification has been made permissible or
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obligatory under a provision of the articles of incorporation

as authorized by section 490.202, subsection 2, paragraph "e".

2., A director's conduct with respect to an employee
benefit plan for a purpose the director reasonably believed to
be in the interests of the participants in and beneficiaries
of the plan is conduct that satisfies the requirement of
subsection 1, paragraph "b", subparagraph (2).

3. The termination of a proceeding by judgment, order,
settlement, conviction, or upon a plea of nolo contendere or
its equivalent is not, of itself, determinative that the
director did not meet the relevant standard of conduct
described in this section.

4. A Unless ordered by a court under section 490.854,

subsection 1, paragraph "c", a corporation shall not indemnify

a director under this section in either of the following
circumstances:

a. In connection with a proceeding by or in the right of
the corporation in-which-the-director-was-adjudged-iiabie-teo
the-corporation, except for reasonable expenses incurred in

connection with the proceeding if it is determined that the

director has met the relevant standard of conduct under

subsection 1.

b. In connection with any ether proceeding charging
improper-personai-benefit-to-the-director;-whether-or-not
invelving-action-in-the-directoris-officiat-capacitys-in with
respect to conduct for which the director was adjudged liable

on the basis that perseonat* the director received a financial

benefit was-impreperiy-received-by-the-director to which the

director was not entitled, whether or not involving action in

the director's official capacity.

5s--indemnification-permitted-under-this-section-in
connection-with-a-proceeding-by-or-in-the-right-of-the
corporation-its-timited-to-reasonabie-expenses-incurred-in
connection-with-the-proceeding~

Sec. 45. Section 490.852, Code 2001, is amended to read as
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follows:

490.852 MANDATORY INDEMNIFICATION.

Bniess-timited-by-its-artictes-of-incorporationy-a A
corporation shall indemnify a director who was wholly
successful, on the merits or otherwise, in the defense of any
proceeding to which the director was a party because the
director is or was a director of the corporation against
reasonable expenses incurred by the director in connection
with the proceeding.

Sec. 46. Section 490.853, Code 2001, is amended to read as
follows:

490.853 ADVANCE FOR EXPENSES.

1. A corporation may, before final disposition of a

proceeding, advance funds to pay for or reimburse the

reasonable expenses incurred by a director who is a party to a
proceeding in-advance-of-final-disposition-of-the-proceeding
because the person is a director if any-of the person delivers

all of the following eappiy to the corporation:

a. The-director-furnishes-the-corporation-a A written
affirmation of the director's good faith belief that the
director has met the relevant standard of conduct described in
section 490.851 or that the proceeding involved conduct for

which liability has been eliminated under a provision of the

articles of incorporation as authorized by section 480.202,

subsection 2, paragraph "4".

b. ©®he-director-furnishes-the-corporation-a The director's
written undertakingry-executed-personaiiy-or-on-the-directoris
behealtfy to repay the-advance any funds advanced if the

director is not entitled to mandatory indemnification under

section 490.852 and it is ultimately determined under section
490.854 or section 490.855 that the director did-not-meet-that
has not met the relevant standard of conduct described in
section 490.851.
es-—A-determination-is-made-that-the-£facts-then-known-to
those-making-the-determination-woutd-not-preciude
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indemnification-under—-this-parts

2. The undertaking required by subsection 1, paragraph
"b", must be an unlimited general obligation of the director
but need not be secured and may be accepted without reference
to the financial ability of the director to make repayment.

3. DBeterminations-and-auntherizattoens Authorizations of

payments under this section shall be made in-the-manner
specified-in-section-496+-855 according to the one of the

following:

a. By the board of directors:

(1) If there are two or more disinterested directors, by a

majority vote of all the disinterested directors, a majority

of whom shall for such purpose constitute a quorum, or by a

majority of the members of a committee of two or more

disinterested directors appointed by such a vote.

(2) If there are fewer than two disinterested directors,

by the vote necessary for action by the board in accordance

with section 490.824, subsection 3, in which authorization

directors who do not qualify as disinterested directors may

participate.

b. By the shareholders, but shares owned by or voted under

the control of a director who at the time does not qualify as

a disinterested director may not be voted on the
authorization,

Sec. 47. Section 490.854, Code 2001, is amended to read as
follows:

490.854 COURT-ORDERED INDEMNIFICATION.

l. ©niess-a-corporationis-articies-of-incorporation
provide—otherwisey-a A director ef-the-corporation who is a
party to a proceeding because the person is a director may

apply for indemnification or an_advance for expenses to the

court conducting the proceeding or to another court of
competent jurisdiction. ©n After receipt of an application,
the-ecourt and after giving any notice the-court it considers
necessary may-order, the court shall do one of the following:
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a. Order indemnification if it the court determines eithesr
of-the-fottowings

3-~-Phe that the director is entitled to mandatory
indemnification under section 490.8527-in-which-case-the-court
shati-aiso-order-the-corporation-to-pay-the-directors
reasonabie-expenses-incurred-to-obtain-court-ordered
indemnification.

2---Fhe-director-is-fairiy-and-reasonabiy-entitted-to
indemnification-in-view-of-ati-the-retevant-circumstances;
whether-or-not-the-director-met-the-standard-of-conduct-set
forth-in-section-4906:6851-or-was-adjudged-1iabte-as-described
in-section~-496+-851;-subsection-47-but-itf-the-director-vas
adjudged-so-tiablte-the-directoris—-indemnification-is-timited
to-reasonabie-expenses-incurreds

b. Order indemnification or advance for expenses if the

court determines that the director is entitled to

indemnification or advance for expenses pursuant to a

provision authorized by section 490.858, subsection 1.

c. Order indemnification or advance for expenses if the

court determines, in view of all the relevant circumstances,

that it is fair and reasonable to do one of the following:

{1) To indemnify the director.

{2) To advance expenses to the director, even if the

director has not met the relevant standard of conduct set

forth in section 490.851, subsection 1, failed to comply with
section 490.853 or was adjudged liable in a proceeding

referred to in subsection 490.851, subsection 4, paragraph "a"

or "b", but if the director was adjudged so liable the

director's indemnification shall be limited to reasonable

expenses incurred in connection with the proceeding.

2. If the court determines that the director is entitled

to indemnification under subsection 1, paragraph "a", or to

indemnification or advance for expenses under subsection 1,

paragraph "b", it shall also order the corporation to pay the

director's reasonable expenses incurred in connection with
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obtaining court-ordered indemnification or advance for

expenses. If the court determines that the director is

entitled to indemnification or advance for expenses under

subsection 1, paragraph "c¢c", it may also order the corporation

to pay the director's reasonable expenses to obtain court-

ordered indemnification or advance for expenses.

Sec. 48. Section 490.855, Code 2001, is amended to read as
follows:

490.855 DETERMINATION AND AUTHORIZATION OF
INDEMNIFICATION.

1. A corporation shall not indemnify a director under

section 490.851 unless authorized in-the for a specific case
proceeding after a determination has been made that

indemnification of the director is permissible in-the
circumstances because the director has met the relevant
standard of conduct set forth in section 490.851.

2, The determination shall be made by any of the

following:

a. By-the-board-eof-directors-by-majority-vote-of-a—-qguorum
consisting-of-directors—not-at-the-time-parties-to—the
proceedings If there are two or more disinterested directors,

by the board of directors by a majority vote of all the

disinterested directors, a majority of whom shall for such

purpose constitute a quorum, or by a majority of the members

of a committee of two or more disinterested directors

appointed by such a vote.

br—-if-a-quorum—cannot-be-obtained-under-paragraph-Lat;-by
majority-vote-of-a-committee-duly-designated-by-the-board-of
directorsy-in-which-designation-directors-wvho-are-parties-may
participate;-consisting-sotety-of-two-or-more-directors—not-at
the-time-parties-to—the-proceedings

¢+ b. By special legal counsel:

(1) Selected by-the-board-of-directors-or-its-committee in
the manner prescribed in paragraph "a" er-1bi, .o ‘

(2) If a-gquorum-of-the-board-of there are fewer than two
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disinterested directors cannet-be-obtained-under-paragraph-iat

and-a-committee-cannot-be-designated-under-paragraph-4bt;
selected by masjority-vote-of the £ui} board of directors, in
which selection directors who are-parties do not qualify as

disinterested directors may participate.

ds ¢. By the shareholders, but shares owned by or voted
under the control of directors a director who are at the time

parties-to-the-proceeding does not qualify as a disinterested

director shall not be voted on the determination.

3. Authorization of indemnification and-evaluation-as-to
reasonabieness-of-expenses shall be made in the same manner as
the determination that indemnification is permissible, except
that if there are fewer than two disinterested directors or if

the determination is made by special legal counsel,
authorization of indemnification and-evaiuation-as-to
reasonablieness-of-expenses shall be made by those entitled
under subsection 2, paragraph %e® "b", to select gpecial legal

counsel.

Sec. 49. Section 490.856, Code 2001, is amended to read as
follows:

490.856 INDEMNIFICATION OF-OFFICEﬁS7-EMPBO¥EBS7-ANB
AGEN®S.

Bniess-a-corporationis—articies-of-incorporation-provide
othervwise-alti-of-the-foltowing-appiy=s

ts--An-officer-of-the-corporation-who-is—-not-a-director-is
entitted-to-mandatory-indemnification-under-section-456<-8525
and-is-entitied-to-appity-for-court-ordered-indemnification
under-section-496-854;-in-each-case-to-the-same-extent-as-a

directors
2+ 1. ®he A corporation may indemnify and advance expenses
under this part to an officery-empioyee;—or-agent of the

corporation who is net-a-director-te a party to the proceeding

because the person is an officer, according to all of the
following:

a. To the same extent as to a director.
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3+ b. A-corporation-may-aiso-indemnify-and-advance
expenses-to-an-officer;-employee;-or-agent-who-is—not-a
director-to-the-extent;-consistent-with-taw;-that If the

person is an officer but not a director, to such further

extent as may be provided by its the articles of
incorporation, the bylaws, generai-or-specifiec-action a
resolution of tts the board of directors, or contract, except
for either of the following:

(1) Liability in connection with a proceeding by or in the

right of the corporation other than for reasonable expenses

incurred in connection with the proceeding.

(2) Liability arising out of conduct that constitutes any
of the following:

(a) Receipt by the officer of a financial benefit to which

the officer is not entitled.

(b) An intentional infliction of harm on the corporation
or the shareholders.

(c) An intentional violation of criminal law.

2. The provisions of subsection 1, paragraph "b", shall

apply to an officer who is also a director if the basis on

which the officer is made a party to a proceeding is an act or

omission solely as an officer,

3. An officer of a corporation who is not a director is
entitled to mandatory indemnification under section 490.852,

and may apply to a court under section 490.854 for

indemnification or an advance for expenses, in each case to
the same extent to which a director may be entitled to
indemnification or advance for expenses under those

provisions.

Sec. 50. Section 490.857, Code 2001, is amended to read as
follows:

490.857 INSURANCE.

A corporation may purchase and maintain .insurance on behalf

of an individual who is er-was a director; or officery
employee;-or—-agent of the corporation, or who, while a
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directory or officery-emptoyee;-or-agent of the corporation,
ts-or-was-serving serves at the request—-of-the-corporation
corporation's request as a director, officer, partner,

trustee, employee, or agent of another foreign-or domestic or
foreign corporation, partnership, joint venture, trust,
employee benefit plan, or other enterprise entity, against
liability asserted against or incurred by that individual in
that capacity or arising from the individual's status as a
directory or officer, empioyee;-or-agent; whether or not the
corporation would have power to indemnify or advance expenses

to that individual against the same liability under section
496+851-0r-496<852 this part.

Sec. 51. Section 490.858, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.858 VARIATION BY CORPORATE ACTION -- APPLICATION OF
PART.

1. A corporation may, by a provision in its articles of
incorporation or bylaws or in a resolution adopted or a
contract approved by its board of directors or shareholders,
obligate itself in advance of the act or omission giving rise
to a proceeding to provide indemnification in accordance with
section 490.851 or advance funds to pay for or reimburse
expenses in accordance with section 490.853. Any such
obligatory provision shall be deemed to satisfy the
requirements for authorization referred to in section 490.853,
subsection 3, and in section 490.855, subsection 3. Any such
provision that obligates the corporation to provide
indemnification to the fullest extent permitted by law shall
be deemed to obligate the corporation to advance funds to pay
for or reimburse expenses in accordance with section 490.853
to the fullest extent permitted by law, unless the provision
specifically provides otherwise.

2., Any provision pursuant to subsection 1 shall not
obligate the corporation to indemnify or advance expenses to a
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director of a predecessor of the corporation, pertaining to
conduct with respect to the predecessor, unless otherwise
specifically provided. Any provision for indemnification or
advance for expenses in the articles of incorporation, bylaws,
or a resolution of the board of directors or shareholders of a
predecessor of the corporation in a merger. or in a contract to
which the predecessor is a party, existing at the time the
merger takes effect, shall be governed by section 490.1106,
subsection 1, paragraph "c".

3. A corporation may, by a provision in its articles of
incorporation, limit any of the rights to indemnification or
advance for expenses created by or pursuant to this part.

4. This part does not limit a corporation's power to pay
or reimburse expenses incurred by a director or an officer in
connection with the director's or officer's appearance as a
witness in a proceeding at a time when the director or officer
is not a party.

5. This part does not limit a corporation's power to
indemnify, advance expenses to, or provide or maintain
insurance on behalf of an employee or agent.

Sec. 52. NEW SECTION. 490.859 EXCLUSIVITY OF PART.

A corporation may provide indemnification or advance

expenses to a director or an officer only as permitted by this
part.

Sec. 53. NEW SECTION. 490.860 DEFINITIONS.

In this part:

1. "Conflicting interest" with respect to a corporation
means the interest a director of the corporation has

respecting a transaction effected or proposed to be effected
by the corporation, or by a subsidiary of the corporation or
any other entity in which the corporation has a controlling
interest, if either of the following applies:
a. Whether or not the transaction is brought before the
board of directors of the corporation for action, the director '
knows at the time of commitment that the director or a related

-4]1-




W 0 9 60 U b W N

W W W W W N NN NN DNNNNNHE =
B W N H O WO NN R WNH O VOOV e WN O

person is a party to the transaction or has a beneficial
financial interest in or is so closely linked to the
transaction and is of such financial significance to the
director or a related person that the interest would
reasonably be expected to exert an influence on the director's
judgment if the director were called upon to vote on the
transaction.

b. The transaction is brought, or is of such character and
significance to the corporation that it would in the normal
course be brought, before the board of directors of the
corporation for action, and the director knows at the time of
commitment that any of the following persons is either a party
to the transaction or has a beneficial financial interest in
or is so closely linked to the transaction and is of such
financial significance to the person that the interest would
reasonably be expected to exert an influence on the director's
judgment if the director were called upon to vote on the
transaction:

(1) An entity, other than the corporation, of which the
director is a director, general partner, manager, member,
agent, or employee.

(2) A person that controls one or more of the entities
specified in subparagraph (1) or an entity that is controlled
by, or is under common control with, one or more of the
entities specified in subparagraph (1).

(3) An individual who is a general partner, principal,
comember, or employer of the director.

2. "Director's conflicting interest transaction" with
respect to a corporation means a transaction effected or
proposed to be effected by the corporation, or by a subsidiary
of the corporation or any other entity in which the
corporation has a controlling interest, respecting which a
director of the corporation has a conflict of interest.

3. "Related person" of a director means any of the
following:




W 0 3 O U1 b W N+

W W W Wwww N NNDNNDMNDNDDNDNDNNHEKEPFEMHKMRPB B
V' D W N H © W 0 N v & W N H O WO N O Wy H O

a. The spouse of the director, or a parent or a sibling of
a spouse of a director.

b. A child, grandchild, sibling, or parent of the
director, or a spouse of a child, grandchild, sibling, or
parent of the director.

c. An individual having the same home as the director.

d. A trust or estate of which an individual specified in
this subsection is a substantial beneficiary.

e. A trust, estate, incompetent, conservatee, or minor of
which the director is a fiduciary.

4. "Required disclosure" means disclosure by the director
who has a conflicting interest of both of the following:

a. The existence and nature of the director's conflicting
interest.

b. All facts known to the director respecting the subject
matter of the transaction that an ordinarily prudent person
would reasonably believe to be material to a judgment about
whether or not to proceed with the transaction.

5. "Time of commitment” respecting a transaction means the
time when the transaction is consummated or, if made pursuant
to contract, the time when the corporation, or its subsidiary
or the entity in which it has a controlling interest, becomes
contractually obligated so that its unilateral withdrawal from
the transaction would entail significant loss, liability, or
other damage.

Sec. 54. NEW SECTION. 490.861 JUDICIAL ACTION.

1. A transaction effected or proposed to be effected by a

corporation, or by a subsidiary of the corporation or any

other entity in which the corporation has a controlling

interest, that is not a director's conflicting interest

transaction shall not be enjoined, set aside, or give rise to

an award of damages or other sanctions, in a proceeding by a

shareholder or by or in the right of the corporation, because

a director of the corporation, or any person with whom or ‘
which the director has a personal, economic, or other
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association, has an interest in the transaction.

2. A director's conflicting interest transaction shall not
be enjoined, set aside, or give rise to an award of damages or
other sanctions, in a proceeding by a shareholder or by or in
the right of the corporation, because the director, or any
person with whom or which the director has a personal,
economic, or other association, has an interest in the
transaction, if any one of the following is true:

a. Directors' action respecting the transaction was at any
time taken in compliance with section 490.862.

b. Shareholders' action respecting the transaction was at
any time taken in compliance with section 490.863.

c. The transaction, judged according to the circumstances
at the time of commitment, is established to have been fair to
the corporation.

Sec. 55. NEW SECTION. 490.862 DIRECTORS' ACTION.

1. Directors' action respecting a transaction is effective

for purposes of section 490.861, subsection 2, paragraph "a",
if the transaction received the affirmative vote of a
majority, but no fewer than two, of those qualified directors
on the board of directors or on a duly empowered committee of
the board who voted on the transaction after either required
disclosure to them, to the extent the information was not
known by them, or compliance with subsection 2. However,
action by a committee is so effective only if both of the
following are satisfied:

a. All its members are gqualified directors.

'b. 1Its members are either all the qualified directors on
the board or are appointed by the affirmative vote of a
majority of the qualified directors on the board.

2. If a director has a conflicting interest respecting a
transaction but neither the director nor a related person of
the director specified in section 490.860, subsection 3,
paragraph "a", is a party to the transaction, and if the
director has a duty under law or professional canon, or a duty
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of confidentiality to another person, respecting information
relating to the transaction such that the director shall not
make the disclosure described in section 490.860, subsection
4, paragraph "b", then disclosure is sufficient for purposes
of subsection 1 if the director does both of the following:

a. Discloses to the directors voting on the transaction
the existence and nature of the director's conflicting
interest and informs them of the character and limitations
imposed by that duty before their vote on the transaction.

b. Plays no part, directly or indirectly, in their
deliberations or vote.

3. A majority, but no fewer than two, of all the qualified
directors on the board of directors, or on the committee,
constitutes a quorum for purposes of action that complies with
this section. Directors' action that otherwise complies with
this section is not affected by the presence or vote of a
director who is not a qualified director.

4. For purposes of this section, "qualified director"
means, with respect to a director's conflicting interest
transaction, any director who does not have either a
conflicting interest respecting the transaction, or a
familial, financial, professiohal, or employment relationship
with a second director who does have a conflicting interest
respecting the transaction, which relationship would, in the
circumstances, reasonably be expected to exert an influence on
the first director's judgment when voting on the transaction.

5. Directors' action complying with subsection 1 may be
taken at any time, before or after the transaction, and may
deal with a single transaction or a specified category of
similar transactions.

Sec. 56. NEW SECTION. 490.863 SHAREHOLDERS' ACTION.

1. Shareholders' action respecting a transaction is
effective for purposes of section 490.861, subsection 2,
paragraph "b", if a majority of the votes entitled to be cast
by the holders of all qualified shares were cast in favor of
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the transaction after all of the following occurred:

a. Notice to shareholders describing the director's
conflicting interest transaction.

b. Provision of the information referred to in subsection
4.

c. Required disclosure to the shareholders who voted on
the transaction, to the extent the information was not known
by them.

2. For purposes of this section, "qualified shares" means
any shares entitled to vote with respect to the director's
conflicting interest transaction except shares that, to the
knowledge, before the vote, of the secretary, or other officer
or agent of the corporation authorized to tabulate votes, are
beneficially owned, or the voting of which is controlled, by a
director who has a conflicting interest respecting the
transaction or by a related person of the director, or both.

3. A majority of the votes entitled to be cast by the
holders of all qualified shares constitutes a quorum for
purposes of action that complies with this section. Subject
to the provisions of subsections 4 and 5, shareholders' action
that otherwise complies with this section is not affected by
the presence of holders, or the voting of shares that are not
qualified shares.

4. For purposes of compliance with subsection 1, a
director who has a conflicting interest respecting the
transaction shall, before the shareholders' vote, inform the
secretary, or other officer or agent of the corporation
authorized to tabulate votes, of the number, and the identity
of persons holding or controlling the vote, of all shares that
the director knows are beneficially owned, or the voting of
which is controlled, by the director or by a related person of
the director, or both.

5. If a shareholders' vote does not comply with subsection
1l solely because of a failure of a director to comply with
subsection 4, and if the director establishes that the

-46~



W 0O N v W N

W WwWwwwWwNNNNNNMNMNNNONNEFEREERERFERPRKFHKM
D > W H O WOONOoOWUH WNKHOWVWO®NO UM & WN H D

director's failure did not determine and was not intended by
the director to influence the outcome of the vote, the court
may, with or without further proceedings respecting section
490.861, subsection 2, paragraph "c", take such action
respecting the transaction and the director, and give such
effect, if any, to the shareholders' vote, as it considers
appropriate in the circumstances.

6. Action that complies with subsection 1 may be taken at
any time, before or after the tramsaction, and may deal with a
single transaction or a specified category of similar
transactions.

Sec. 57. Section 490.1001, subsection 1, Code 2001, is
amended to read as follows:

1. A corporation may amend its articles of incorporation
at any time to add or change a provision that is required or
permitted in the articles of incorporation er-te-delete-a
provision—not-required-in-the-artictes-of-incorporations

Whether-a-provision-is-required-or-permitted-in-the-artictes
of-incorporation-is-determined as of the effective date of the
amendment or to delete a provision that is not required to be
contained in the articles of incorporation.

Sec. 58. Section 490.1002, Code 2001, is amended by
striking the section and inserting in lieu thereof the

following:

490.1002 AMENDMENT BEFORE ISSUANCE OF SHARES.

If a corporation has not yet issued shares, its board of
directors, or its incorporators if it has no board of

directors, may adopt one or more amendments to the
corporation's articles of incorporation.
Sec. 59. Section 490.1003, Code 2001, is amended to read
as follows:
490.1003 AMENDMENT BY BOARD OF DIRECTORS AND SHAREHOLDERS.
If a corporation has issued shares, an amendment to the
articles of incorporation shall be adopted in the following
manner : ‘
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1. A-corporatients The proposed amendment must be adopted

by the board of directors meay-propose-one-or-more-amendments
to-the-articies—-of-incorporation-for-submission-to-the
sharehoiders,

2-——-Por-the-amendment-to-be-adopted-both-of-the-fottowing
must-oceurs

as 2. Phe Except as provided in section 490.1005,
490.1007, and 490.1008, after adopting the proposed amendment,
the board of directors must recommend submit the amendment to

the shareholders for their approval. The board of directors

must also transmit to the shareholders a recommendation that

the shareholders approved the amendment, unless the board of

directors determines makes a determination that because of

conflict of interest or other special circumstances it should
not make nme such a recommendation and-communicates, in which
case the basis-for-its-determination board of directors must

transmit to the shareholders with-the-amendment the basis for

the determination.

br--Fhe-shareholders-entitied-to-vote-on-the-amendment-must
approve—-the-amendment-as-provided-in-subsection-5=

3. The board of directors may condition its submission of
the propesed amendment to the shareholders on any basis.

4. Phe-corporation-shaiti If the amendment is required to

be approved by the shareholders, and the approval is to be

given at a meeting, the corporation must notify each

shareholder, whether or not entitled to vote, of the preposed
sharehoiders* meeting in-accordance-with-section-496-765 of
shareholders at which the amendment is to be submitted for

approval. The notice of-meeting must aise state that the
purpose, or one of the purposes, of the meeting is to consider
the proposed amendment and must contain or be accompanied by a
copy or-summary of the amendment.

S. Unless this-chaptery the articles of incorporation,
bylaws, or the board of directors acting pursuant to
subsection 3 requires a greater vote or a-vete-by-voting
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groups;-the-amendment-to-be-adopted-must-be-approved-by-both
of-the-foltowings

as-—-A greater number of shares to be present, approval of
the amendment requires the approval of the shareholders at a
meeting at which a quorum consisting of at least a majority of

the votes entitled to be cast on the amendment exists, and, if

any class or series of shares is entitled to vote as a

separate group on the amendment, except as provided in section
490.1004, subsection 3, the approval of each such separate

voting group at a meeting at which a quorum of the voting
group consisting of at least a majority of the votes entitled
to be cast on the amendment by any-voting-group-with-respeect
to-which~-the-amendment-would-create-dissentersi-rights that
voting group exists.

bs--Fhe-votes-required-by-sections-496<-725-and-496<-3726-by
every-other-voting-greup-entitied-to-vote—on-the-amendment<

Sec. 60. Section 490.1004, subsections 1, 2, and 3, Code
2001, are amended to read as follows:

1. %he If a corporation has more than one class of shares
outstanding, the holders of the outstanding shares of a class
are entitled to vote as a separate voting group, if

shareholder voting is otherwise required by this chapter, on a
proposed amendment to the articles of incorporation if the
amendment would do any of the following:

as~-increase-or-decrease-the-aggregate—number-of-aunthorized
shares-of-the-ctass~

b a. Effect an exchange or reclassification of all or
part of the shares of the class into shares of another class.

e+ b. Effect an exchange or reclassification, or create
the right of exchange, of all or part of the shares of another
class into shares of that class.

+ €. Change the designation; rights, preferences, or

limitations of all or part of the shares of the class.

es d. Change the shares of all or part of the class into a
different number of shares of the same class.
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£<- e. Create a new class of shares having rights or
preferences with respect to distributions or to dissolution
that are priory or superiory-or-substantiaily-equat toy the
shares of the class.

g+ f£f. Increase the rights, preferences, or number of
authorized shares of any class that, after giving effect to
the amendment, have rights or preferences with respect to
distributions or to dissolution that are priory or superiorsy
or-substantialtiy-equat to the shares of the class.

hs g. Limit or deny an existing preemptive right of all or
part of the shares of the class.

¢+ h. Cancel or otherwise affect rights to distributions
or—-dividends that have accumulated but not yet been decitared
authorized on all or part of the shares of the class.

2. If a proposed amendment would affect a series of a
class of shares in one or more of the ways described in
subsection 1, the holders of shares of that series are

entitled to vote as a separate voting group on the proposed

amendment.
3. If a proposed amendment that entitles the holders of
two or more classes or series of shares to vote as separate

voting groups under this section would affect those two or
more classes or series in the same or a substantially similar
way, the holders of shares of all the classes or series so

affected must vote together as a single voting group on the
proposed amendment, unless otherwise provided in the articles

of incorporation or required by the board of directors.
Sec. 61. Section 490.1005, Code 2001, is amended by
striking the section and inserting in lieu thereof the

following:

490.1005 AMENDMENT BY BOARD OF DIRECTORS.

Unless the articles of incorporation provide otherwise, a
corporation's board of directors may adopt amendments to the
corporation's articles of incorporation without shareholder
approval for any of the following purposes:
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l. To extend the duration of the corporation if it was
incorporated at a time when limited duration was required by
law.

2. To delete the names and addresses of the initial
directors.

3. To delete the name and address of the initial
registered agent or registered office, if a statement of
change is on file with the secretary of state.

4. If the corporation has only one class of shares
outstanding:

a. To change each issued and unissued authorized share of
the class into a greater number of whole shares of that class.

b. To increase the number of authorized shares of the
class to the extent necessary to permit the issuance of shares
as a share dividend.

5. To change the corporate name by substituting the word
"corporation", "incorporated", "company", "limited", or the

abbreviation "corp.", "inc.", "co.", or "1ltd.", for a similar
word or abbreviation in the name, or by adding, deleting, or
changing a geographical attribution for the name.

6. To reflect a reduction in authorized shares, as a
result of the operation of section 490.631, subsection 2, when
the corporation has acquired its own shares and the articles
of incorporation prohibit the reissue of the acquired shares.

7. To delete a class of shares from the articles of
incorporation, as a result of the operation of section
490.631, subsection 2, when there are no remaining shares of
the class because the corporation has acquired all shares of
the class and the articles of incorporation prohibit the
reissue of the acquired shares.

8. To make any change expressly permitted by section
490.602, subsection 4, to be made without shareholder
approval.

Sec. 62. Section 490.1006, Code 2001, is amended to read ‘
as follows:

~51-




O ®® J 6 1 b W N

W W W W w NN NDNDDNDNNNDNDNNNN - E e
WO VW N0 WY H O WO W N H O

35

5>

490.1006 ARTICLES OF AMENDMENT.
A-corporation-amending-its-artictes-of-incorporation After
an amendment to the articles of incorporation has been adopted

and approved in the manner required by this chapter and by the

articles of incorporation, the corporation shall deliver to

the secretary of state, for filing, articles of amendment
setting, which shall set forth the following:

1. The name of the corporation.

2. The text of each amendment adopted.

3. If an amendment provides for an exchange,
reclassification, or cancellation of issued shares, provisions
for implementing the amendment if not contained in the
amendment itself.

4. The date of each amendment's adoption.

5. If an amendment was adopted by the incorporators or
board of directors without shareholder aetion approval, a
statement to-that-effect that the amendment was duly approved

by the incorporators or by the board of directors, as the case

may be, and that shareholder actien approval was not required.
6. If an amendment was-approved required approval by the

shareholders+, a statement that the amendment was duly

approved by the shareholders in the manner required by this

chapter and by the articles of incorporation.

ar---Phe-designationy-number-of-outstanding-shares;—number
of-votes—-entitied-to-be-cast-by-each-voting-group-entitied-to
vote-separatety-on-the-amendment;-and-number-of-votes-of-each
voting-group-indisputabiy-represented-at-the-meetings

bs--Either-the-totai-number-of-votes-cast-for-and-against
the-amendment-by-each-voting-group-entitied-to-vote-separatety
on-the-amendment-or-the-totat-number-of-undisputed-votes-cast
for-the-amendment-by-each-voting-group-and-a-statement—that

the-number-cast-for-the-amendment-by-each-voting-group-was
sufficient-for-approvati-by-that-voting-group~

-Sec. 63. Section 490.1007, Code 2001, is amended to read
as follows:
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490.1007 RESTATED ARTICLES OF INCORPORATION.,

1. A corporation's board of directors may restate its
articles of incorporation at any time with or without
shareholder aetien approval, to consolidate all amendments

into a single document.

2. Phe-restatement-may If the restated articles include
one or more new amendments teo—-the-articitess-—-If-the

restatement-inciudes-an-amendment-requiring that require

shareholder approval, +¢ the amendments must be adopted and
approved as provided in section 490.1003.
3:--1f-the-board-of-directors—-submits-a-restatement-£for

sharehoider-action;-the-corporation-shaii-netify-each
sharehoider-whether-or-not-entitted-to-vote;—-of-the-proposed
shareholdersi-meeting—in-accordance-with-seection-496-7657---Fhe
notice-must-aiso-state-that-the-purposey-or-one—of-the
purposes;—of-the-meeting-is-to-consider—-the-proposed
restatement-and-contain-or-be-accompanied-by-a-copy-of—-the
restatement-that-identifies-any-amendment-or-other—-change-it
woutd-make-in-the-articiess

4 3. A corporation restating that restates its articles

of incorporation shall deliver to the secretary of state for
filing articles of restatement setting forth the name of the
corporation and the text of the restated articles of
incorporation together with a certificate setting-forths that
states that the restated articles consolidate all amendments

into a single document and, if a new amendment is included in

the restated articles, that also include the statements

required under section 490.1006.

as—-Whether-the-restatement-contains-an-amendment-to-the
articies-requiring-sharehoider-approvat—-and;-if-it-does—noty
that-the-board-of-directors—-adopted-the-restatements

br--ff-the-restatement-contains-an-amendment-to-the
artictes-requiring-sharehoider-approvai;-the-information
required-by-section-496:1606+

5+ 4. Duly adopted restated articles of incorporation
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supersede the original articles of incorporation and all
amendments to them the original articles of incorporation.

6+ 5. The secretary of state may certify restated articles
of incorporationy as the articles of incorporation currently
in effect, without including the certificate information
required by subsection ¢ 3.

Sec. 64. Section 490.1008, subsections 1, 3, and 4, Code
2001, are amended to read as follows:

1l. A corporation's articles of incorporation may be
amended without action by the board of directors or
shareholders to carry out a plan of reorganization ordered or
decreed by a court of competent jurisdiction under federai
statute-if-the-artictes-of-incorporation-after-amendment
contain-onty-provisions-required-or-permitted-by-section
496<202 the authority of law of the United States.

3:--Sharehoiders-of-a-corporation-undergoing-reorganization

do-not-have-dissentersi-rights-except-as-and-to-the-extent
provided-in-the-reorganization-pian~

43 3. This section does not apply after entry of a final
decree in the reorganization proceeding even though the court
retains jurisdiction of the proceeding for limited purposes
unrelated to consummation of the reorganization plan.

Sec. 65. Section 490.1009, Code 2001, is amended to read
as follows:

490.1009 EFFECT OF AMENDMENT.

An amendment to the articles of incorporation does not
affect a cause of action existing against or in favor of the

corporation, a proceeding to which the corporation is a party,
or the existing rights of persons other than shareholders of
the corporation. An amendment changing a corporation's name
does not abate a proceeding brought by or against the
corporation in its former name.

Sec. 66. Section 490.1020, Code 2001, . is amended by
striking the section and inserting in lieu thereof the
following:
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490.1020 AMENDMENT OF BYLAWS BY BOARD OF DIRECTORS OR
SHAREHOLDERS.

1. A corporation's shareholders may amend or repeal the
corporation's bylaws.

2. A corporation's board of directors may amend or repeal
the corporation's bylaws unless either of the following apply:

a. The articles of incorporation or section 490.1021
reserve that power exclusively to the shareholders in whole or
in part.

b. The shareholders in amending, repealing, or adopting a
bylaw expressly provide that the board of directors shall not
amend, repeal, or reinstate that bylaw.

Sec. 67. Section 490.1021, Code 2001, is amended to read
as follows:

490.1021 BYLAW INCREASING QUORUM OR VOTING REQUIREMENT FOR
SHAREHOBEBERS DIRECTORS. ‘

1. ZIf-authorized-by-the-articies-of-incorporation;-the
sharehoiders-may-adopt-or-amend-a-byltaw-that-fixes-a-greater A
bylaw that increases a quorum or voting requirement for the

board of directors may be amended or repealed as follows:

a. If adopted by the shareholders, only by the
shareholders, unless the bylaws otherwise provide.

b. If adopted by the board of directors, either by the
shareholders or veting-groups-of-sharehoiders-than-is-required

by-this-chapter by the board of directors. Phe-adoption-or

amendment-of-a-byitaw-that-adds;—-changes;-or-deietes-a-greater
2. A bylaw adopted or amended by the shareholders that

increases a quorum or voting requirement for the board of

directors may provide that it can be amended or repealed only
by a specified vote of either the shareholders or the board of
directors.

3. Action by the board of directors under subsection 1 to

‘amend or repeal a bylaw that changes the quorum or voting

requirement for the board of directors must meet the same
quorum requirement and be adopted by the same vote and-veting
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groups required to take action under the quorum and voting
requirement then in effect or proposed to be adopted,
whichever is greater.

2v—-A-byiaw-that-fixes-a-greater-quorum-or-voting
requirement-for-sharehotders-under-subsection-t-shaii-not-be
adepted;-amended;-or-repeated-by-the-board-of-directorss

Sec. 68. Section 490.1101, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.1101 DEFINITIONS,

As used in this division, unless the context otherwise
requires:

l. "Interests" means the proprietary interests in another
entity.

2. "Merger" means a business combination pursuant to
section 490.1102.

3. "Organizational documents" means the basic document or
documents that create, or determine the internal governance
of, another entity.

4. "Other entity" means any association or legal entity,
other than a domestic or foreign corporation, organized to
conduct business, including, without limitation, limited
partnerships, general partnerships, limited liability
partnerships, limited liability companies, joint ventures,
joint stock companies, and business trusts.

5. "Party to a merger" or "party to a share exchange"
means any domestic or foreign corporation or other entity that
will accomplish one of the following during a merger:

a. Merge under a plan of merger.

b. Acquire shares or interests of another corporation or
another entity in a share exchange.

c. Have all of its shares or interests or all of one or
more classes or series of its shares or interests acquired in
a share exchange.

6. "Share exchange" means a business combination pursuant
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to section 490.1103.

7. "Survivor" in a merger means the corporation or other
entity into which one or more other corporations or other
entities are merged. A survivor of a merger may preexist the
merger or be created by the merger.

Sec. 69. Section 490.1102, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.1102 MERGER.

1. One or more domestic corporations may merge with a
domestic or foreign corporation or other entity pursuant to a
plan of merger.

2. A foreign corporation, or domestic or foreign other
entity, may be a party to the merger, or may be created by the
terms of the plan of merger, only if both of the following are
satisfied:

a. The merger is permitted by the laws under which the
corporation or other entity is organized or by which it is
governed.

b. In effecting the merger, the corporation or other
entity complies with such laws and with its articles of
incorporation or organizational documents.

3. The plan of merger must include all of the following:

a. The name of each corporation or other entity that will
merge and the name of the corporation or other entity that
will be the survivor of the merger.

b. The terms and conditions of the merger.

c. The manner and basis of converting the shares of each
merging corporation and interests of each merging other entity
into shares, or other securities interests, obligations,
rights to acquire shares or other securities, cash, other
property, or any combination of the foregoing.

d. The articles of incorporation of any corporation, or
the organizational documents of any other entity, to be
created by the merger, or if a new corporation or other entity '
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is not to be created by the merger, any amendments to the
survivor's articles of incorporation or organizational
documents.

e. Any other provisions required by the laws under which
any party to the merger is organized or by which it is
governed, or by the articles of incorporation or
organizational documents of any such party.

4. The terms described in subsection 3, paragraphs "b" and
*c", may be made dependent on facts ascertainable outside the
plan of merger, provided that those facts are objectively
ascertainable. The term "facts" includes, but is not limited
to, the occurrence of any event, including a determination or
action by any person or body, including the corporation.

5. The plan of merger may also include a provision that
the plan may be amended prior to filing the articles of merger
with the secretary of state, provided that if the shareholders
of a domestic corporation that is a party to the merger are
required or permitted to vote on the plan, the plan must
provide that subsequent to approval of the plan by such
shareholders the plan shall not be amended to change any of
the following:

a. Change the amount or kind of shares or other
securities, interests, obligations, rights to acquire shares
or other securities, cash, or other property to be received by
the shareholders of or owners of interests in any party to the
merger upon conversion of their shares or interests under the
plan.

b. Change the articles of incorporation of any
corporation, or the organizational documents of any other
entity, that will survive or be created as a result of the
merger, except for changes permitted by section 490.1005 or by
comparable provisions of the laws under which the foreign
corporation or other entity is organized or governed.

¢. Change any of the other terms or conditions of the plan
if the change would adversely affect such shareholders in any
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material respect.

Sec. 70. Section 490.1103, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.1103 SHARE EXCHANGE.

1. Either of the following may occur through a share
exchange:

a. A domestic corporation may acquire all of the shares of
one or more classes or series of shares of another domestic or

foreign corporation, or all of the interests of one or more
classes or series of interests of a domestic or foreign other
entity, in exchange for shares or other securities, interests,
obligations, rights to acquire shares or other securities,
cash, other property, or any combination of the foregoing,
pursuant to a plan of share exchange.

b. All of the shares of one or more classes or series of
shares of a domestic corporation may be acquired by another

domestic or foreign corporation or other entity, in exchange
for shares or other securities, interests, obligations, rights
to acquire shares or other securities, cash, other property,
or any combination of the foregoing, pursuant to a plan of
share exchange.

2. A foreign corporation, or a domestic or foreign other
entity, may be a party to the share exchange only if both of
the following conditions are met:

a. The share exchange is permitted by the laws under which
the corporation or other entity is organized or by which it is

governed.
b. In effecting the share exchange, the corporation or
other entity complies with such laws and with its articles of

incorporation or organizational documents.

3. The plan of share exchange must include all of the
following: :

a. The name of each corporation or other entity whose
shares or interests will be acquired and the name of the
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corporation or other entity that will acquire those shares or
interests.

b. The terms and conditions of the share exchange.

c. The manner and basis of exchanging shares of a
corporation or interests in an other entity whose shares or
interests will be acquired under the share exchange into
shares or other securities, interests, obligations, rights to
acquire shares or other securities, cash, other property, or
any combination of the foregoing.

d. Any other provisions required by the laws under which
any party to the share exchange is organized or by the
articles of incorporation or organizational documents of any
such party.

4. The terms described in subsection 3, paragraphs "b" and
“c", may be made dependent on facts ascertainable outside the
plan of share exchange, provided that those facts are
objectively ascertainable. The term "facts" includes, but is
not limited to, the occurrence of any event, including a
determination or action by any person or body, including the
corporation.

5. The plan of share exchange may also include a provision
that the plan may be amended prior to filing of the articles
of share exchange with the secretary of state, provided that
if the shareholders of a domestic corporation that is a party
to the share exchange are required or permitted to vote on the
plan, the plan must provide that subsequent to approval of the
plan by such shareholders the plan shall not be amended to
change either of the following:

a. The amount or kind of shares or other securities,
interests, obligations, rights to acquire shares or other
securities, cash, or other property to be issued by the
corporation or to be received by the shareholders of or owners
of interests in any.party to the share exchange in exchange
for their shares or interests under the plan.

b. Any of the terms or conditions of the plan if the
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change would adversely affect such shareholders in any
material respect.

6. This section does not limit the power of a domestic
corporation to acquire shares of another corporation or
interests in an other entity in a transaction other than a
share exchange.

Sec. 71. Section 490.1104, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.1104 ACTION ON A PLAN OF MERGER OR SHARE EXCHANGE.

In the case of a domestic corporation that is a party to a
merger or share exchange:

1. The plan of merger or share exchange must be adopted by
the board of directors.

2. Except as provided in subsection 7 and in section
490.1105, after adopting the plan of merger or share exchange
the board of directors must submit the plan to the

shareholders for their approval. The board of directors must
also transmit to the shareholders a recommendation that the
shareholders approve the plan, unless the board of directors
makes a determination that because of conflicts of interest or
other special circumstances it should not make such a
recommendation, in which case the board of directors must
transmit to the shareholders the basis for that determination.

3. The board of directors may condition its submission of
the plan of merger or share exchange to the shareholders on
any basis.

4. If the plan of merger or share exchange is required to
be approved by the shareholders, and if the approval is to be
given at a meeting, the corporation must notify each
shareholder, whether or not entitled to vote, of the meeting
of shareholders at which the plan is to be submitted for
approval. The notice must state that the purpose, or one of
the purposes, of the meeting is to consider the plan and must
contain or be accompanied by a copy or summary of the plan. '
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If the corporation is to be merged into an existing
corporation or other entity, the notice shall also include or
be accompanied by a copy or summary of the articles of
incorporation or organizational documents of that corporation
or other entity. If the corporation is to be merged into an
existing corporation or other entity that is to be created
pursuant to the merger, the notice shall include or be
accompanied by a copy or summary of the articles of
incorporation or organizational documents of the new
corporation or other entity.

5. Unless the articles of incorporation, bylaws, or the
board of directors require a greater vote or a greater number
of votes to be present, the approval of the plan of merger or
share exchange shall require the approval of the shareholders
at a meeting at which a quorum consisting of at least a
majority of the votes entitled to be cast on the plan exists,
and, if any class or series of shares is entitled to vote as a
separate group on the plan of merger or share exchange, the
approval of each such separate voting group at a meeting at
which a quorum of the voting group consisting of at least a
majority of the votes entitled to be cast on the merger or
share exchange by that voting group is present.

6. Separate voting by voting groups is required for each
of the following:

a. On a plan of merger, by each class or series of shares
that are to be converted, pursuant to the provisions of the
plan of merger, into shares or other securities, interests,
obligations, rights to acquire shares or other securities,
cash, other property, or any combination of the foregoing, or
would have a right to vote as a separate group on a provision
in the plan that, if contained in a proposed amendment to
articles of incorporation, would require action by separate
voting groups under section 490.1004. '

b. On a plan of share exchange, by each class or series of
shares included in the exchange, with each class or series
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constituting a separate voting group.

c. On a plan of merger or share exchange, if the voting
group is entitled under the articles of incorporation to vote
as a voting group to approve a plan of merger or share
exchange.

7. Unless the articles of incorporation otherwise provide,
approval by the corporation's shareholders of a plan of merger
or share exchange is not required if all of the following
conditions are satisfied:

a. The corporation will survive the merger or is the
acquiring corporation in a share exchange.

b. Except for amendments permitted by section 490.1005,
its articles of incorporation will not be changed.

c. Each shareholder of the corporation whose shares were
outstanding immediately before the effective date of the
merger or share exchange will hold the same number of shares,
with identical preferences, limitations, and relative rights,
immediately after the effective date of change.

d. The issuance in the merger or share exchange of shares
or other securities convertible into or rights exercisable for
shares does not require a vote under section 490.621,
subsection 6.

8. If as a result of a merger or share exchange one or
more shareholders of a domestic corporation would become
subject to personal liability for the obligations or
liabilities of any other person or other entity, approval of
the plan of merger shall require the execution, by each such
shareholder, of a separate written consent to become subject
to such personal liability.

Sec. 72. Section 490.1105, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.1105 MERGER BETWEEN PARENT AND SUBSIDIARY OR BETWEEN

SUBSIDIARIES. L ‘
1. A domestic parent corporation that owns shares of a
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domestic or foreign subsidiary corporation that carry at least
ninety percent of the voting power of each class and series of
the outstanding shares of the subsidiary that have voting
power may merge the subsidiary into itself or into another
such subsidiary, or merge itself into the subsidiary, without
the approval of the board of directors or shareholders of the
subsidiary unless the articles of incorporation of any of the
corporations otherwise provide, and unless, in the case of a
foreign subsidiary, approval by the subsidiary's board of
directors or shareholders is required by the laws under which
the subsidiary is organized.

2, If under subsection 1 approval of a merger by the
subsidiary's shareholders is not required, the parent
corporation shall, within ten days after the effective date of
the merger, notify each of the subsidiary's shareholders that
the merger has become effective.

3. Except as provided in subsections 1 and 2, a merger
between a parent and subsidiary shall be governed by the
provisions of this division, applicable to mergers generally.

Sec. 73. Section 490.1106, Code 2001, is amended by
striking the section and inserting in lieu thereof the

following:

490.1106 ARTICLES OF MERGER OR SHARE EXCHANGE.

1. After a plan of merger or share exchange has been
adopted and approved as required by this chapter, articles of

merger or share exchange shall be executed on behalf of each
party to the merger or share exchange by any officer or other
duly authorized representative. The articles shall set forth
the following:

a. The names of the parties to the merger or share
exchange and the date on which the merger or share exchange
occurred or is to be effective.

b.. If the articles of incorporation of the survivor of a
merger are amended, or if a new corporation is created as a
result of a merger, the amendments to the survivor's articles
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of incorporation or the articles of incorporation of the new
corporation.

c. If the plan of merger or share exchange required
approval by the shareholders of a domestic corporation that
was a party to the merger or share exchange, a statement that
the plan was duly approved by the shareholders and, if wvoting
by any separate voting group was required, by each such
separate voting group, in the manner required by this chapter
and the articles of incorporation.

d. If the plan of merger or share exchange did not require
approval by the shareholders of a domestic corporation that
was a party to the merger or share exchange, a statement to
that effect.

e. As to each foreign corporation and each other entity
that was a party to the merger or share exchange, a statement
that the plan and the performance of its terms were duly
authorized by all action required by the laws under which the
corporation or other entity is organized or by which it is
governed, and by its articles of incorporation or
organizational documents.

2. Articles of merger or share exchange shall be delivered
to the secretary of state for filing by the survivor of the
merger or the acquiring corporation in a share exchange and
shall take effect on the effective date of the merger or share
exchange.

Sec. 74. Section 490.1107, Code 2001, is amended by
striking the section and inserting in lieu thereof the

following:

490.1107 EFFECT OF MERGER OR SHARE EXCHANGE.

1. When a merger becomes effective, certain acts shall
occur as follows:

a. The corporation or other entity that is designated in
the plan of merger as the survivor continues or comes into
existence, as the case may be.

b. The separate existence of every corporation or other
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entity that is merged into the survivor ceases.

c. All property owned by, and every contract right
possessed by, each corporation or other entity that merges
into the survivor is vested in the survivor without reversion
or impairment.

d. All liabilities of each corporation or other entity
that is merged into the survivor are vested in the survivor.

e. The name of the survivor may, but need not be,
substituted in any pending proceeding for the name of any
party to the merger whose separate existence ceased in the

merger.
f. The articles of incorporation or organizational
documents of the survivor are amended to the extent provided

in the plan of merger.

g. The articles of incorporation or organizational
documents of a survivor that is created by the merger become
effective.

h. The shares of each corporation that is a party to the
merger, and the interests in another entity that is a party to
a merger, that are to be converted under the plan of merger
into shares, interests, obligations, rights to acquire
securities, other securities, cash, other property, or any
combination of the foregoing, are converted, and the former
holders of such shares or interests are entitled only to the
rights provided to them in the plan of merger or to any rights
they may have under division XIII.

2. When a share exchange becomes effective, the shares of
each domestic corporation that are to be exchanged for shares
or other securities, interests, obligations, rights to acquire
shares or securities, other securities, cash, other property,
or any combination of the foregoing, are entitled only to the
rights provided to them in the plan of share exchange or to
any rights they may have under division. XIII,. S

3. Any shareholder of a domestic corporation that is a
party to a merger or share exchange who, prior to the merger
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or share exchange, was liable for the liabilities or
obligations of such corporation, shall not be released from
such liabilities or obligations by reason of the merger or
share exchange.

4. Upon a merger becoming effective, a foreign
corporation, or a foreign other entity that is the survivor of
the mergers, is deemed to do both of the following:

a. Appoint the secretary of state as its agent for service
of process in a proceeding to enforce the rights of
shareholders of each domestic corporation that is a party to
the merger who exercise appraisal rights.

b. Agree that it will promptly pay the amount, if any, to
which such shareholders are entitled under division XIII.

Sec. 75. Section 490.1108, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.1108 ABANDONMENT OF A MERGER OR SHARE EXCHANGE.

1. Unless otherwise provided in a plan of merger or share
exchange or in the laws under which a foreign corporation or a
domestic or foreign other entity that is a party to a merger
or a share exchange is organized or by which it is governed,
after the plan has been adopted and approved as required by
this division, and at any time before the merger or share
exchange has become effective, it may be abandoned by any
party to the merger or share exchange without action by the
party's shareholders or owners of interests, in accordance
with any procedures set forth in the plan of merger or share
exchange or, if no such procedures are set forth in the plan,
in the manner determined by the board of directors of a
corporation, or the managers of any other entity, subject to
any contractual rights of other parties to the merger or share
exchange.

2. If a merger or share exchange is abandoned under
subsection 1 after articles of merger or share exchange have
been filed with the secretary of state but before the merger
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or share exchange has become effective, a statement that the
merger or share exchange has been abandoned in accordance with
this section, executed on behalf of a party to the merger or
share exchange by an officer or other duly authorized
representative, shall be delivered to the secretary of state
for filing prior to the effective date of the merger or share
exchange. Upon filing, the statement shall take effect and
the merger or share exchange shall be deemed abandoned and
shall not become effective.

Sec. 76. Section 490.1201, Code 2001, is amended to read
as follows:

490.1201 SABE DISPOSITION OF ASSETS IN-REGULAR-COURSE-6F
BUSINESS-AND-MORTPEAGE-OP-ASSEPS NOT REQUIRING SHAREHOLDER
APPROVAL.

¥---A-corporation-mayr-on—-the-terms-and-conditions-and-£for

the-consideration-determined-by-the-board-of-directors
Approval of the shareholders of a corporation is not required

to do any of the following, unless the articles of

incorporation otherwise provide:

ar 1. Sei: To sell, lease, exchange, or otherwise dispose
of aii;-or-substantiaity-aii;-of-its-property any or all of

the corporation's assets in the usual and regular course of

business.
bs 2. Mertgage To mortgage, pledge, dedicate to the
repayment of indebtedness, whether with or without recourse,

or otherwise encumber any or all of its-preperty the
corporation's assets, whether or not in the usual and regular

course of business.
er 3. ®ransfer To transfer any or all of its-property-to-a

corporation-ali-the-shares the corporation's assets to one or

more corporations or other entities all of the shares or

interests of which are owned by the transferring corporation

whether-or-not-in-the-usuat-course-of-business.
2---Uniess-the-articies-of-incorporation-require-ity;

epprovai-by-the-sharehotders-of-a-transaction-described-in
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subsection-1-is-net-requireds
4. To distribute assets pro rata to the holders of one or

more classes or series of the corporation's shares.

Sec. 77. Section 490.1202, Code 2001, is amended to read
as follows:

490.1202 SALE-OP-ASSEPS—-OFPHER-PHAN-IN-REGUBAR~COURSE-OF
BUSINESS SHAREHOLDER APPROVAL OF CERTAIN DISPOSITIONS.

l. A corporation-may-seii sale, lease, exchange, or
otherwise-dispose-of-ati;-or-substantiatty-ati;-of-its
property;-with-or-without-the-good-witt;-otherwise-than-in-the
usuat-and-requtar-course-of-business;-on-the-terms-and

conditions-and-for-the-consideration-determined-by other
disposition of assets, other than a disposition described in

section 490.1201, requires approval of the corporationis-board
of-directors7-+€f corporation's shareholders if the disposition

would leave the corporation without a significant continuing

business activity. If a corporation retains a business

activity that represented at least twenty-five percent of

total agsets at the end of the most recently completed fiscal

yvear, and twenty-five percent of either income from continuing

operations before taxes or revenues from continuing operations

for that fiscal year, in each case of the corporation and its

subsidiaries on a consolidated basis, the corporation will

conclusively be deemed to have retained a significant

continuing business activity; but no presumption that the

disposition will leave the corporation without a significant

continuing business activity shall arise from the fact that

the corporation's continuing business activity does not equal

or exceed any of these percentages.

2. A disposition that requires approwval of the
shareholders under subsection 1 shall be initiated by a
resolution by the board of directors proposes-and-its

authorizing the disposition. After adoption of such a
resolution, the board of directors shall submit the proposed .
disposition to the shareholders for their approval. The board
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of directors shall also transmit to the shareholders a
recommendation that the shareholders approve the proposed
transactions
2---Por-a-transaction-to-be-authoerized-both-of-the
fotitowing—must-ocecurs
a-—-—-Fhe-board-ocf-directors-must-recommend-the-proposed
transaction-to-the-sharehotders disposition, unless the board
of directors determines makes a determination that because of
confiriect conflicts of interest or other special circumstances
it should not make no such a recommendation and-communicates,
in which case the basis-for-its-determination board of
directors shall transmit to the shareholders with the
submission-of-the-proposed-transaction basis for that
determination.
br--Fhe-sharehoiders—-entitied-to-vote-must-approve-the
transactions
3. The board of directors may condition its submission of
a disposition to the propesed-transaction shareholders under

subsection 2 on any basis.

4. Phe If a disposition is required to be approved by the

shareholders under subsection 1, and if the approval is to be

given at a meeting, the corporation shall notify each

‘shareholder, whether or not entitled to vote, of the propesed

shareholdersi-meeting-in-accordance-with-section-496<-765
meeting of shareholders at which the disposition is to be

submitted for approval. The notice must-aise shall state that

the purpose, or one of the purposes, of the meeting is to
consider the saite;-iease;-exchange;-or-other disposition of
altt7-or-substantiatiy-ati;-the-property-of-the-corporation-and
contain-or-be-acecompanied-by and shall contain a description
of the transaetion disposition, including the terms and

conditions of the disposition and the consideration to be

received by the corporation.

5. Unless the articles of incorporation, bylaws, or the
board of directors acting pursuant to subsection 3 require a
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greater vote or a vote-by-veting-groups;-the-transaction-to-be
authorized-must-be-approved-by-a-majority-of-aitt greater
number of votes to be presented, the approval of a disposition

by the shareholders shall require the approval of the

shareholders at a meeting at which a quorum consisting of at

least a majority of the votes entitled to be cast on the

transaction disposition exists.

6. After a sate;-ieasej;-exchange;-or-other-dispesition-of
property-is—-authorized;-the-transactiton disposition has been

approved by the shareholders under subsection 2, and at any

time before the disposition has been consummated, it may be

abandoned by the corporation without action by the

shareholders, subject to any contractual rights without

further-shareholder-action of other parties to the

disposition.
7. A-transaction-that-constitutes—-a-distribution-is
governed-by-section-496-646-and-not-by-this-seections A

disposition of assets in the course of dissolution under

division XIV is not governed by this section.

8. The assets of a direct or indirect consolidated

subsidiary shall be deemed the assets of the parent

corporation for the purposes of this section.

Sec. 78. Section 490.1301, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.1301 DEFINITIONS.

In this division, unless the context otherwise requires:

1. "Affiliate" means a person that directly or indirectly
through one or more intermediaries controls, is controlled by,
or is under common control with another person or is a senior
executive thereof. For purposes of section 490.1302,
subsection 2, paragraph "d", a person is deemed to be an
affiliate of its senior executives.

2. . "Beneficial shareholder" means a person who is the
beneficial owner of shares held in a voting trust or by a ‘
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nominee on the beneficial owner's behalf.

3. "Corporation" means the issuer of the shares held by a
shareholder demanding appraisal. In addition, for matters
covered in sections 490.1322 through 490.1331, "corporation"
includes the surviving entity in a merger.

4. "“Fair value" means the value of the corporation's
shares determined according to the following:

a. Immediately before the effectuation of the corporate
action to which the shareholder objects.

b. Using customary and current valuation concepts and
techniques generally employed for similar businesses in the
context of the transaction requiring appraisal.

c. Without discounting for lack of marketability or
minority status except, if appropriate, for amendments to the
articles pursuant to section 490.1302, subsection 1, paragraph
"e".

5. "Interest" means interest from the effective date of
the corporate action until the date of payment, at the rate of
interest on judgments in this state on the effective date of
the corporate action.

6. "Preferred shares" means a class or series of shares
whose holders have preference over any other class or series
with respect to distributions.

7. "Record shareholder" means the person in whose name
shares are registered in the records of the corporation or the
beneficial owner of shares to the extent of the rights granted
by a nominee certificate on file with the corporation.

8. "Senior executive" means the chief executive officer,
chief operating officer, chief financial officer, and anyone
in charge of a principal business unit or function.

9. "Shareholder" means both a record shareholder and a
beneficial shareholder.

Sec. 79. Section 490.1302, Code 2001, is amended to read
as follows:

490.1302 SHAREHOLDERS' RIGHT TO BISSEN? APPRAISAL.
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1. A shareholder is entitled to dissent-frem appraisal
rights, and to obtain payment of the fair value of the
shareholder's shares, in the event of; any of the following
corporate actions:

a. Consummation of a ptan-ef merger to which the
corporation is a party if either of the following apply:

(1) Shareholder approval is required for the merger by
section 496:13063-or-the-artictes-of-incorporation-and-the
shareholder-is-entitied-to-vote-on-the-merger 490.1104 and the

shareholder is entitled to vote on the merger, except that
appraisal rights shall not be available to any shareholder of
the corporation with respect to shares of any class or series

that remain outstanding after consummation of the merger.

(2) The corporation is a subsidiary that-is-merged-with

tts-parent-under and the merger is governed by section
4963364 490.1105. ’
b. Consummation of a pian-ef share exchange to which the

corporation is a party as the corporation whose shares will be
acquired, if the shareholder is entitled to vote on the pian
exchange, except that appraisal rights shall not be available

to any shareholder of the corporation with respect to any

class or series of shares of the corporation that is not

exchanged.
c. Consummation of a sate-er-exchange-of-ai:;-or

substantialiiy-alti;-of-the-property-of-the-corporation-other
than-in-the-usuai-and-reguiar-course-of-business;-if-the
shareholder-is-entitied-to-vote-on-the-sate-or-exchangesy
inctuding-a-sate-in-dissotution;-but-not-incituding-a-sate
pursuant-to-court-order-or-a-sate~-for-cash-pursuant-to-a-pien
by-which-alti-or-substantiatiy-aii-of-the—net-proceeds-of-the
salte-witi-be-distributed-to-the-shareholtders-within-one-year
after-the-date-of-sate disposition of assets pursuant to
section 490.1202 if the shareholder is entitled to vote on the

disposition. ’
d. An amendment of the articles of incorporation with
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respect to a class or series of shares that materiatty-and

adversety-affects-rights-in-respect-of-a-dissenteris—-shares
because-it-does-any-or-ati-of-the-fotiowings
t1y--Alters-or-abotishes-a-preferentiat-right-of-the
sharess
+2)--€reates;-atters;-or-abotishes-a-right-in-respect-of
redemptiony-inctuding-a-provision-respecting-a-sinking-fund
for-the-redemption-or-repurchase;-of-the-shares<
t3y--Atters-or-abotishes-a-preemptive-right-of-the-hoitder
of-the-shares-to-acquire-shares-or-other-securitiess
t4)y--Exciudes-or-timits—the-right-of-the-shares-to-vote-on
any-matter;-or—-to-cumuiate-votes;-other—than-a-timitation-by
dilution-through-issuance-of-shares-or-other-securities-with
simitar-voting-rightss
+5)~-Reduces reduces the number of shares of a class or

' series owned by the shareholder to a fraction of a share if

the corporation has the obligation or right to repurchase the

fractional share so created-is-to-be-acquired-for-cash-under
section-496-60+4.

t6)--Extends;-for-the-first-time-after-being-governed-by
this-chapter;-the-period-of-duration-of-a-corporation
organized-under—-chapter-49i-or-former-chapter-456a-and
existing-for-a-period-of-years-on-the-day-preceding-the-date
the-corporation—-is-first-governed-by-this—chapter~

e. Any corporate action taken pursuant to a shareholder
vote, other amendment to the articles of incorporation,

merger, share exchange, or disposition of assets to the extent

provided by the articles of incorporation, bylaws, or a

resolution of the board of directors that provides that voting
or nonvoting shareholders are entitled to dissent and obtain
payment for their shares.

2. Notwithstanding subsection 1, the availability of the
appraisal rights under subsection 1, paragraphs "a" through

“d", shall be limited in accordance with the following

provisions:
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a. Appraisal rights shall not be available for the holders
of shares of any class or series of shares:

(1) Listed on the New York stock exchange or the American
stock exchange or designated as a national market system

security on an interdealer quotation system by the national

association of securities dealers, inc.

(2) Not so listed or designated, but has at least two
thousand shareholders and the outstanding shares of such class
or series has a market value of at least twenty million
dollars, exclusive of the value of such shares held by its

subsidiaries, senior executives, directors, and beneficial

shareholders owning more than ten percent of such shares.

b. The applicability of paragraph "a" shall be determined
according to the following:

(1) The record date fixed to determine the shareholders
entitled to receive notice of, and to vote at, the meeting of

shareholders to act upon the corporate action requiring

appraisal rights.

{(2) The day before the effective date of such corporate
action if there is no meeting of shareholders.

c. Paragraph "a" shall not be applicable and appraisal
rights shall be available pursuant to subsection 1 for the

holders of any class or series of shares who are required by

the terms of the corporate action requiring appraisal rights

to accept for such shares anything other than cash or shares

of any class or any series of shares of any corporation, or

any other proprietary interest of any other entity, that

satisfies the standards set forth in paragraph "a", at the

time the corporate action becomes effective.

d. Paragraph "a" shall not be applicable and appraisal
rights shall be available pursuant to subsection 1 for the
holders of any class or series of shares where any of the
following applies:

(1) Any of the shares or assets of the corporation are
being acquired or converted, whether by merger, share
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exchange,. or otherwise, pursuant to the corporate action by a

person, or by an affiliate of a person, who:

(a) Is, or at any time in the one-year period immediately

preceding approval by the board of directors of the corporate

action requiring appraisal rights was, the beneficial owner of

twenty percent or more of the voting power of the corporation,

excluding any shares acquired pursuant to an offer for all

shares having voting power if such offer was made within one

year prior to the corporate action requiring appraisal rights

for consideration of the same kind and of a value equal to or

less than that paid in connection with the corporate action.

(b) Directly or indirectly has, or at any time in the one-

vear period immediately preceding approval by the board of

directors of the corporation of the corporate action requiring

appraisal rights had, the power, contractually or otherwise,

to cause the appointment or election of twenty-five percent or
more of the directors to the board of directors of the
corporation.

(2) Any of the shares or assets of the corporation are

being acquired or converted, whether by merger, share

exchange, or otherwise, pursuant to such corporate action by a

person, or by an affiliate of a person, who is, or at any time

in_the one-year period immediately preceding approval by the

board of directors of the corporate action requiring appraisal

rights was, a senior executive or director of the corporation

or a senior executive of any affiliate thereof, and that

senior executive or director will receive, as a result of the

corporate action, a financial benefit not generally available
to other shareholders as such, other than any of the
following:

(a) Employment, consulting, retirement, or similar
benefits established separately and not as part of or in
contemplation of the corporate action.

{(b) Employment, consulting, retirement, or similar
benefits established in contemplation of, or as part of, the
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corporate -action that are not more favorable than those

existing before the corporate action or, if more favorable,

that have been approved on behalf of the corporation in the

same manner as is provided in section 490.862.

(c) In the case of a director of the corporation who will,
in the corporate action, become a director of the acquiring

entity in the corporate action or one of its affiliates,
rights and benefits as a director that are provided on the

same basis as those afforded by the acquiring entity generally
to other directors of such entity or such affiliate.

e. For the purposes of paragraph "d" only, the term
"beneficial owner" means any person who, directly or

indirectly, through any contract, arrangement, or

understanding, other than a revocable proxy, has or shares the
power to vote, or to direct the voting of, shares, provided
that a member of a national securities exchange shall not be

deemed to be a beneficial owner of securities held directly or

indirectly by such member on behalf of another person solely

because the member is the record holder of such securities if
the member is precluded by the rules of such exchange from

voting without instruction on contested matters or matters

that may affect substantially the rights or privileges of the
holders of the securities to be voted. When two or more

persons agree to act together for the purpose of voting their
shares of the corporation, each member of the group formed

thereby shall be deemed to have acquired beneficial ownership,

as of the date of such agreement, of all voting shares of the

corporation beneficially owned by any member of the group.

3. Notwithstanding any other provision of section

490.1302, the articles of incorporation as originally filed or

any amendment thereto may limit or eliminate appraisal rights
for any class or series of preferred shares, but any such

limitation or elimination contained in an amendment to the
articles of incorporation that limits or eliminates appraisal
rights for any of such shares that are outstanding immediately
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prior to the effective date of such amendment or that the

corporation is or may be required to issue or sell thereafter

pursuant to any conversion, exchange, or other right existing

immediately before the effective date of such amendment, shall

not apply to any corporate action that becomes effective

within one year of that date if such action would otherwise

afford appraisal rights.

2+ 4. A shareholder entitled to dissent-and-obtain-payment
for-the-sharehotderts-shares appraisal rights under this

chapter is not entitled to challenge the a completed corporate

action ereating-the-sharehoideris-entitiement-untess-the
action-is-untawfui-or-frauduient-with-respect-to-the
sharehotder-or-the-corporations for which appraisal rights are

available unless such corporate action meets one of the

following standards:

a. It was not effectuated in accordance with the

applicable provisions of division X, XI, or XII or the

corporation's articles of incorporation, bylaws, or board of

directors' resolution authorizing the corporate action.

b. It was procured as a result of fraud or material

misrepresentation.

Sec. 80. Section 490.1303, Code 2001, is amended to read
as follows:

490.1303 D¥SSEN? ASSERTION OF RIGHTS BY NOMINEES AND
BENEFICIAL OWNERS.

1. A record shareholder may assert dissenterst appraisal
rights as to fewer than all the shares registered in that the
record shareholder's name but owned by a beneficial

shareholder only if the record shareholder dissents objects

with respect to all shares beneficiaiity of the class or series
owned by any-one-persen the beneficial shareholder and
notifies the corporation in writing of the name and address of

each person beneficial shareholder on whose behalf the

sharehoider-asserts-dissenterst appraisal rights are being
asserted. The rights of a partiai-dissenter record
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shareholder who asserts appraisal rights for only part of the

shares held of record in the record shareholder's name under
this subsection are shall be determined as if the shares as to

which the record shareholder dissents objects and the record
shareholder's other shares were registered in the names of
different record shareholders.

2. A beneficial shareholder may assert édissenterst
appraisal rights as to shares of any class or series held on
the-sharehoiderts behalf of the shareholder only if the
shareholder does both of the following:

a. Submits to the corporation the record shareholder's
written consent to the dissent-not-itater-than-the-time-the
beneficiat-sharehotder-asserts-dissentersi-rights assertion of
such rights no later than the date referred to in section

490.1322, subsection 2, paragraph "b", subparagraph (2).

b. Does so with respect to all shares of which-the
sharehotder-is the class of series that are beneficially owned
by the beneficial shareholder er-ever-which-that-beneficiatl
sharehoider-has-power-to-direct-the-vote.

Sec. 81. Section 490.1320, Code 2001, is amended to read
as follows:

490.1320 NOTICE OF BISSENTERSY APPRAISAL RIGHTS.

1. If proposed corporate action ereating-dissenterst
rights-under described in section 490.1302, subsection 1, is

to be submitted to a vote at a shareholders' meeting, the
meeting notice must state that the corporation has concluded

that the shareholders are, are not, or may be entitled to

assert dissenters® appraisal rights under this part and-be
accompanied-by. If the corporation concludes that appraisal

rights are or may be available, a copy of this part must

accompany the meeting notice sent to those record shareholders

entitled to exercise appraisal rights.

2. If-corporate-action-creating-dissenterst-rights-under .
In a merger pursuant to section 496:1302-is-taken-without-a .
vote-of-sharehoiders 490.1105, the parent corporation shati
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must notify in writing all record shareholders of the
subsidiary who are entitled to assert dissenterst appraisal
rights that the corporate action was-taken-and-send-them-the

dissentersi-notice-deseribed became effective. Such notice

must be sent within ten days after the corporate action became

effective and include the materials described in section
490.1322.

Sec. 82. Section 490.1321, Code 2001, is amended to read
as follows:

490.1321 NOTICE OF INTENT TO DEMAND PAYMENT.

1. If proposed corporate action ecreating-dissenters+

requiring appraisal rights under section 490.1302 is submitted

to a vote at a shareholders' meeting, a shareholder who wishes
to assert dissenterst appraisal rights with respect to any

class or series of shares must do all of the following:

a. Deliver to the corporation before the vote is taken
written notice of the shareholder's intent to demand payment
for-the-sharehotderts-shares if the proposed action is
effectuated.

b. Not vote the-dissenting-sharehoideris-shares, or cause

or permit to be voted, any shares of such class or series in

favor of the proposed action.

2. A shareholder who does not satisfy the requirements of
subsection 1y is not entitled to payment for-the-sharehoiderts
shares under this part.

Sec. 83. Section 490.1322, Code 2001, is amended to read
as follows:

490.1322 BISSENTERSY APPRAISAL NOTICE AND FORM.

1. If proposed corporate action creating-dissenters+t
requiring appraisal rights under section 490.1302 is

authorized-at-a-sharehotdersi-meeting, subsection 1, becomes

effective, the corporation sheit must deliver a written

dissenterse appraisal notice and form required by subsection
2, paragraph "a", to all shareholders who satisfied the
requirements of section 490.1321. In the case of a merger
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under section 490.1105, the parent must deliver a written

appraisal notice and form to all record shareholders who may

be entitled to assert appraisal rights.

2. The dissenters* appraisal notice must be sent no
earlier than the date the corporate action became effective

and no later than ten days after the-proposed-corporate-action
is—-authorized-at-a-shareholdersi-meetingrs-ory;-i1f-the-corporate
action-is-taken-without-a-vote-of-the-sharehotders;-no-tater
than-ten-days-after—the-corporate-action-its-takeny such date
and must do all of the following:

a. State-where-the-payment-demand-must-be-sent-and-where
and-when Be accompanied by a form that specifies the date of

the first announcement to shareholders of the principal terms

of the proposed corporate action and requires the shareholder
asserting appraisal rights to certify whether or not

beneficial ownership of those shares for which appraisal

rights are asserted was acquired before that date, and that

the shareholder did not vote for the transaction.

b. State all of the following:

(1) Where the form must be sent and where certificates for
certificated shares must be deposited and the date by which
those certificates must be deposited, which date shall not be

earlier than the date for receiving the required form under

subparagraph (2).

bs--inform-holders-of-uncertificated-shares-to-what-extent
transfer-of-the-shares-wiii-be-restricted-after-the-payment
demand-is-receiveds

c---Suppiy-a-form-for-demanding-payment-that-inctudes-the
date-of-the-first-announcement-to-news-media-or-to
sharehoiders-of-the-terms-of-the-proposed-corporate-action-and
requires-that-the-person-asserting-dissentersi-rights-certify
whether-or-not-the-person-acquired-beneficiai-ownership-of-the
shares-before-that-dates

ds (2) Set-a A date by which the corpbration must receive
the payment-demand form, which date shall not be fewer than
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thirty forty nor more than sixty days after the date the
dissentersi-notice-is-dettvered appraisal notice and form are

sent under subsection 1, and state that the shareholder shall

have waived the right to demand appraisal with respect to the

shares unless the form is received by the corporation by such

specified date.

(3) The corporation's estimate of the fair value of the

shares.
(4) That, if requested in writing, the corporation will

provide, to the shareholder so requesting, within ten days

after the date specified in subparagraph (2) the number of

shareholders who return the forms by the specified date and

the total number of shares owned by them.

(5) The date by which the notice to withdraw under section

490.1323 must be received, which date must be within twenty

days after the date specified in subparagraph (2).

es c. Be accompanied by a copy of this division.

Sec. 84. Section 490.1323, Code 2001, is amended to read
as follows:

490.1323 DUF¥-PO-DEMAND-PA¥MEN? PERFECTION OF RIGHTS --
RIGHT TO WITHDRAW.

1. A shareholder sent-a-dissenterst who receives notice

deseribed-in pursuant to section 490.1322 and who wishes to

exercise appraisal rights must demand-payment; certify on the

form sent by the corporation whether the sharehoider

beneficial owner of such shares acquired beneficial ownership

of the shares before the date required to be set forth in the
dissenterst notice pursuant to section 490.1322, subsection 2,
paragraph et "a", If a shareholder fails to make this
certification, the corporation may elect to treat the

shareholder's shares as after—-acquired shares under section
490.1325, and deposit the shareholder's certificates in
accordance with the terms of the notice by the date referred
to in the notice pursuant to section 490.1322, subsection 2,
paragraph "b", subparagraph (2). Once a shareholder deposits
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that shareholder's certificates or, in the case of

uncertificated shares, returns the executed forms, that

shareholder loses all rights as a shareholder, unless the
shareholder withdraws pursuant to subsection 2.

2. The shareholder who demands payment and deposits the
shareholder's shares under subsection 1 retains all other
rights of a shareholder until these rights are canceled or
modified by the taking of the proposed corporate action. A
shareholder who has complied with subsection 1 may

nevertheless decline to exercise appraisal rights and withdraw

from the appraisal process by so notifying the corporation in

writing by the date set forth in the appraisal notice pursuant

to section 490.1322, subsection 2, paragraph "b", subparaqraph
(5). A shareholder who fails to so withdraw from the
appraisal process shall not thereafter withdraw without the

corporation's written consent.

3. A shareholder who does not demand payment or execute
and return the form and, in the case of certificated shares,

deposit the shareholder's share certificates where required,
each by the date set forth in the dissenters' notice described
in section 490.1322, subsection 2, is shall not be entitled to
payment for the shareholder's shares under this division.

Sec. 85. Section 490.1324, Code 2001, is amended by .
striking the section and inserting in lieu thereof the
following:

490.1324 PAYMENT.

1. Except as provided in section 490.1325, within thirty
days after the form required by section 490.1322, subsection
2, paragraph "b", subparagraph (2), the corporation shall pay
in cash to those shareholders who complied with section

490.1323, subsection 1, the amount the corporation estimates
to be the fair value of their shares, plus interest.

2. The payment to each shareholder pursuant to subsection
1 must be accompanied by all of the following:

a. Financial statements of the corporation that issued the
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shares to be appraised, consisting of a balance sheet as of
the end of a fiscal year ending not more than sixteen months
before the date of payment, an income statement for that year,
a statement of changes in shareholders' equity for that year,
and the latest available interim financial statements, if any.

b. A statement of the corporation's estimate of the fair
value of the shares, which estimate must equal or exceed the
corporation's estimate given pursuant to section 490.1322,
subsection 2, paragraph "b", subparagraph (3).

c. A statement that shareholders described in subsection 1
have the right to demand further payment under section
490.1326 and that if any such shareholder does not do so
within the time period specified therein, such shareholder
shall be deemed to have accepted such payment in full
satisfaction of the corporation's obligations under this

chapter.
Sec. 86. Section 490.1325, Code 2001, is amended by
striking the section and inserting in lieu thereof the

following:

490.1325 AFTER-ACQUIRED SHARES.

1. A corporation may elect to withhold payment required by
section 490.1324 from any shareholder who did not certify that

beneficial ownership of all of the shareholder's shares for
which appraisal rights are asserted was acquired before the
date set forth in the appraisal notice sent pursuant to
section 490.1322, subsection 2, paragraph "a".

2. 1If the corporation elects to withhold payment under
subsection 1, it must within thirty days after the form
required by section 490.1322, subsection 2, paragraph "b",
subparagraph (2), is due, notify all shareholders who are
described in subsection 1 regarding all of the following:

a. Of the information required by section 490.1324,

subsection 2, paragraph "a".

b. Of the corporation's estimate of fair value pursuant to
section 490.1324, subsection 2, paragraph "b"..
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c. That they may accept the corporation's estimate of fair
value, plus interest, in full satisfaction of their demands or
demand appraisal under section 490.1326.

d. That those shareholders who wish to accept such offer
must notify the corporation of their acceptance of the
corporation's offer within thirty days after receiving the
offer.

e. That those shareholders who do not satisfy the
requirements for demanding appraisal under section 490.1326
shall be deemed to have accepted the corporation's offer.

3. Within ten days after receiving the shareholder's
acceptance pursuant to subsection 2, the corporation must pay
in cash the amount it offered under subsection 2, paragraph
"b", to each shareholder who agreed to accept the
corporation's offer in full satisfaction of the shareholder's
demand.

4. Within forty days after sending the notice described in
subsection 2, the corporation must pay in cash the amount it

offered to pay under subsection 2, paragraph "b", to each

shareholder described in subsection 2, paragraph "e".
Sec. 87. Section 490.1326, Code 2001, is amended by

striking the section and inserting in lieu thereof the

following:
490.1326 PROCEDURE IF SHAREHOLDER DISSATISFIED WITH
PAYMENT OR OFFER.

1. A shareholder paid pursuant to section 490.1324 who is
dissatisfied with the amount of the payment must notify the
corporation in writing of that shareholder's estimate of the
fair value of the shares and demand payment of that estimate
plus interest, less any payment under section 490.1324. A
shareholder offered payment under section 490.1325 who is
dissatisfied with that offer must reject the offer and demand
payment of the shareholder's stated estimate of the fair value

of the shares plus interest. '
2. A shareholder who fails to notify the corporation in
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writing of that shareholder's demand to be paid the
shareholder's stated estimate of the fair value plus interest
under subsection 1 within thirty days after receiving the
corporation's payment or offer of payment under section
490.1324 or 490.1325, respectively, waives the right to demand
payment under this section and shall be entitled only to the
payment made or offered pursuant to those respective sections.

Sec. 88. Section 490.1330, Code 2001, is amended to read
as follows:

490.1330 COURT ACTION.

1. If a demand shareholder makes demands for payment under
section 496<3328 490.1326 that remains unsettled, the
corporation shall commence a proceeding within sixty days

after receiving the payment demand and petition the court to
determine the fair value of the shares and accrued interest.
If the corporation does not commence the proceeding within the
sixty-day period, it shall pay in cash to each éissenter-whese

demand-remains-unsettied-the-amount-demanded shareholder the

amount the shareholder demanded pursuant to section 490.1326
plus interest.

2. The corporation shall commence the proceeding in the
district court of the county where a the corporation's
principal office or, if none in-this-state, its registered
office, in this state is located. If the corporation is a

foreign corporation without a registered office in this state,
it shall commence the proceeding in the county in this state
where the principal office or registered office of the

domestic corporation merged with er-whose-shares-were-acquired
by the foreign corporation was located at the time of the

transaction.

3. The corporation shall make all dissenters shareholders,
whether or not residents of this state, whose demands remain

unsettled parties to the proceeding as in an action against
their shares and all parties must be served with a copy of the
petition. Nonresidents may be served by registered or
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certified mail or by publication as provided by law.

4. The jurisdiction of the court in which the proceeding
is commenced under subsection 2 is plenary and exclusive. The
court may appoint one or more persons as appraisers to receive
evidence and recommend a decision on the question of fair
value. The appraisers shall have the powers described in the
order appointing them, or in any amendment to it. The
dissenters shareholders demanding appraisal rights are

entitled to the same discovery rights as parties in other
civil proceedings. There shall be no right to a jury trial.

S. Each dissenter shareholder made a party to the
proceeding is entitled to judgment for either of the

following:
a. The amount, if any, by which the court finds the fair
value of the dissenteris shareholder's shares, plus interest,

exceeds the amount paid by the corporation to the shareholder
for such shares.

b. The fair value, plus acerued interest, of the
dissenteris—after—-acquired shareholder's shares for which the

corporation elected to withhold payment under section 496-332%

490.1325.

6. Notwithstanding the provisions of this division, if the
corporation is a bank holding company as defined in section
524.1801, fair value, at the election of the bank holding
company, may be determined as provided in section 524.1406,
subsection 3, prior to giving notice under section 490.1320 or
490.1322. The fair value as determined shall be included in
any notice under section. 490.1320 or 490.1322, and section
496+-3328 490.1326 shall not apply.

Sec. 89. Section 490.1331, Code 2001, is amended to read s
follows:

490.1331 COURT COSTS AND COUNSEL FEES.

1. The court in an appraisal proceeding commenced under
section 490.1330 shall determine all costs of the proceeding,
including the reasonable compensation and expenses of
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appraisers appointed by the court. The court shall assess the
costs against the corporation, except that the court may
assess costs against all or some of the dissenters
shareholders demanding appraisal, in amounts the court finds

equitable, to the extent the court finds the-dissenters such
shareholders acted arbitrarily, vexatiously, or not in good

faith in-demanding-payment-under-section-496-31328 with respect

to the rights provided by this division.

2. The court in _an appraisal proceeding may also assess

the fees and expenses of counsel and experts for the
respective parties, in amounts the court finds equitable, for
either of the following:

a. Against the corporation and in favor of any or all
dissenters shareholders demanding appraisal if the court finds

the corporation did not substantially comply with the
requirements of seetions section 490.1320 through-496-1328,
490.1322, 490.1324, or 490.1325,

b. Against either the corporation or a édissenter
shareholder demanding appraisal, in favor of any other party,

if the court finds that the party against whom the fees and
expenses are assessed acted arbitrarily, vexatiously, or not
in good faith with respect to the rights provided by this
chapter.

3. If the court in an appraisal proceeding finds that the

services of counsel for any dissenter shareholder were of

substantial benefit to other é&issenters shareholders similarly

situated, and that the fees for those services should not be
assessed against the corporation, the court may award to these
such counsel reasonable fees to be paid out of the amounts
awarded the dissenters shareholders who were benefited.

4. To the extent the corporation fails to make a required
payment pursuant to section 490.1324, 490.1325, or 490.1326,
the shareholder may sue directly for the amount owed and, to

the extent successful, shall be entitled to recover from the

corporation all costs and expenses of the suit, including
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counsel fees.
Sec. 90. Section 490.1402, subsections 4 and 5, Code 2001,
are amended to read as follows:

4. The corporation shall notify each shareholder, whether
or not entitled to vote, of the proposed shareholders' meeting
in-accordance-with-section-496-765. The notice must also
state that the purpose, or one of the purposes, of the meeting
is to consider dissolving the corporation.

5. Unless the articles of incorporation, bylaws, or the
board of directors acting pursuant to subsection 3 requires a
greater vote, a greater number of shares to be present, or a

vote by voting groups, adoption of the proposal to dissolve te
be-adepted-must-be-approved-by-a-majority-of-a1t shall require
the approval of the shareholders at a meeting at which the
quorum consisting of at least a majority of the votes entitled
to be cast on-that-propesat exists.

Sec. 91. Section 490.1403, Code 2001, is amended to read
as follows:

490.1403 ARTICLES OF DISSOLUTION.

1. At any time after dissolution is authorized, the

corporation may dissolve by delivering to the secretary of
state for filing articles of dissolution setting forth all of
the following:

a. The name of the corporation.

b. The date dissolution was authorized.

c. If dissolution was approved by the shareholdersy-both
of-the-fotiowings

t1¥y--Fhe-number-of-votes-entitied-to-be-cast-on a statement
that the proposal to dissolve was duly approved by the

shareholders in the manner required by this chapter and by the
articles of incorporation.

t2y--Eitther—the-totat-number-of-votes-cast-for-and-against
dissotution-or—the-totat-number-of-undisputed-votes-cast-for
dissoiution-and-a-statement-that-the-number-cast-for
dissotution-was-sufficient-for-approvais
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d---Ff~-voting-by-voting-groups-was-required;-the
infermation-required-by-paragraph-tel-must-be-separatety
provided-for-each-voting-group-entitied-to-vote-separateiy-on
the-pian-to-dissoives

2. A corporation is dissolved upon the effective date of
its articles of dissolution.

3. For purposes of this division, "dissolved corporation"

means a corporation whose articles of dissolution have become

effective and includes a successor entity to which the

remaining assets of the corporation are transferred subject to

its liabilities for purposes of liquidation.

Sec. 92. Section 490.1404, subsection 3, paragraph f, Code
2001, is amended to read as follows:

f. If shareholder action was required to revoke the
dissolution, the information required by section 490.1403,
subsection 1, paragraph "c" er-&gh,

Sec. 93. Section 490.1406, subsections 1 and 2, Code 2001,
are amended to read as follows:

1. A dissolved corporation may dispose of the known claims
against it by foiiowing-the-procedure-described-in-this
section notifying its known claimants in writing of the
dissolution at any time after its effective date.

2. Phe-dissoived-corporation-shaii-notify-its-known
cltaimants—in-writing-of-the-dissolution-at-any-time-after-its
effective-dater The written notice must do all of the
following:

a. Describe information that must be included in a claim.

b. Provide a mailing address where a claim may be sent.

c. State the deadline, which may not be fewer than one
hundred twenty days from the effective date of the written
notice, by which the dissolved corporation must receive the
claim.

d. State that the claim will be barred if not received by
the deadline. :

Sec. 94. Section 490.1407, Code 2001, is amended to read
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as follows:

490.1407 UYNKNOGWN OTHER CLAIMS AGAINST DISSOLVED
CORPORATION.

1. A dissolved corporation may also publish notice of its
dissolution and request that persons with claims against the
dissolved corporation present them in accordance with the
notice.

2. The notice must meet all of the following requirements:

a. Be published one time in a newspaper of general
circulation in the county where the dissolved corporation's
principal office or, if none in this state, its registered
office is or was last located.

b. Describe the information that must be included in a
claim and provide a mailing address where the claim may be
sent. '

c. State that a claim against the dissolved corporation
will be barred unless a proceeding to enforce the claim is
commenced within £ive three years after the publication of the
notice.

3. If the dissolved corporation publishes a newspaper
notice in accordance with subsection 2, the claim of each of
the following claimants is barred unless the claimant
commences a proceeding to enforce the claim against the
dissolved corporation within £ive three years after the
publication date of the newspaper notice:

a. A claimant who did-net-receive was not given written
notice under section 490.1406.

b. A claimant whose claim was timely sent to the dissolved
corporation but not acted on.

c. A claimant whose claim is contingent or based on an
event occurring after the effective date of dissolution.

4. A claim that is not barred by section 490.1406,
subsection 2, or subsection 3 of this section, may be enforced

under-this-section in either of the following ways:
a. Against the dissolved corporation, to the extent of its

-9]1~-
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undistributed assets.
b. *€ Except as provided in section 490.1408, subsection

4, the assets have been distributed in liquidation, against a
shareholder of the dissolved corporation to the extent of the
shareholder's pro rata share of the claim or the corporate
assets distributed to the shareholder in liquidation,
whichever is less, but a shareholder's total liability for all
claims under this section shall not exceed the total amount of
assets distributed to the shareholder in liquidation.

Sec. 95. NEW SECTION. 490.1408 COURT PROCEEDINGS.

1. A dissolved corporation that has published a notice

under section 490.1407 may file an application with the
district court of the county where the dissolved corporation's
principal office or, if none in this state, its registered
office is located for a determination of the amount and form
of security to be provided for payment of claims that are
contingent or have not been made known to the dissolved
corporation or that are based on an event occurring after the
effective date of dissolution but that, based on the facts
known to the dissolved corporation, are reasonably estimated
to arise after the effective date of dissolution. Provision
need not be made for any claim that is or is reasonably
anticipated to be barred under section 490.1407, subsection 3.

2. Within ten days after the filing of the application,
notice of the proceeding shall be given by the dissolved
corporation to each claimant holding a contingent claim whose
contingent claim is shown on the records of the dissolved
corporation.

3. The court may appoint a guardian ad litem to represent
all claimants whose identities are unknown in any proceeding
brought under this section. The reasonable fees and expenses
of such guardian, including all reasonable expert witness
fees, shall be paid by the dissolved corporation.

4. Provision by the dissolved corporation for security in
the amount and the form ordered by the court under subsection

-92—
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1, shall satisfy the dissolved corporation's obligations with
respect to claims that are contingent, have not been made
known to the dissolved corporation or are based on an event
occurring after the effective date of dissolution, and such
claims shall not be enforced against a shareholder who
received assets in liquidation.

Sec. 96. NEW SECTION. 490.1409 DIRECTOR DUTIES.

1. Directors shall cause the dissolved corporation to

discharge or make reasonable provision for the payment of
claims and make distributions of assets to shareholders after
payment or provision for claims.

2. Directors of a dissolved corporation which has disposed
of claims under section 490.1406, 490.1407, or 490.1408 shall
not be liable for breach of subsection 1, with respect to
claims against the dissolved corporation that are barred or
satisfied under section 490.1406, 490.1407, or 490.1408.

Sec. 97. Section 490.1431, Code 2001, is amended by adding
the following new subsection:

NEW SUBSECTION. 4. Within ten days of the commencement of
a proceeding under section 490.1430, subsection 2, to dissolve

a corporation that has no shares listed on a national
securities exchange or regularly traded in a market maintained
by one or more members of a national securities exchange, the
corporation must send to all shareholders, other than the
petitioner, a notice stating that the shareholders are
entitled to avoid the dissolution of the corporation by
electing to purchase the petitioner's shares under section
490.1434, and a copy of section 490.1434.

Sec. 98. NEW SECTION. 490.1434 ELECTION TO PURCHASE IN
LIEU OF DISSOLUTION.

1. 1In a proceeding under section 490.1430, subsection 2,
to dissolve a corporation that has no shares listed on a

national securities exchange or regularly traded in a market
maintained by one or more members of a national or affiliated ‘
securities association, the corporation may elect or, if it

-03-~
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fails to elect, one or more shareholders may elect to purchase
all shares owned by the petitioning shareholder at the fair
value of the shares. An election pursuant to this section
shall be irrevocable unless the court determines that it is
equitable to set aside or modify the election.

2. An election to purchase pursuant to this section may be
filed with the court at any time within ninety days after the
filing of the petition under section 490.1430, subsection 2,
or at such later time as the court in its discretion may
allow. If the election to purchase is filed by one or more
shareholders, the corporation shall, within ten days
thereafter, give written notice to all shareholders, other
than the petitioner. The notice must state the name and
number of shares owned by the petitioner and the name and
number of shares owned by each electing shareholder and must
advise the recipients of their right to join the election to
purchase shares in accordance with this section. Shareholders
who wish to participate must file notice of their intention to
join in the purchase no later than thirty days after the
effective date of the notice to them. All shareholders who
have filed an election or notice of their intention to
participate in the election to purchase thereby become parties
to the proceeding and shall participate in the purchase in
proportion to their ownership of shares as of the date the
first election was filed, unless they otherwise agree or the
court otherwise directs. After an election has been filed by
the corporation or one or more shareholders, the proceeding
under section 490.1430, subsection 2, shall not be
discontinued or settled, nor may the petitioning shareholder
sell or otherwise dispose of the shareholder's shares, unless
the court determines that it would be equitable to the
corporation and the shareholders, other than the petitioner,
to permit such discontinuance, settlement, sale, or other
disposition.

3. If, within sixty days of the filing of the first

-04~
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election, the parties reach agreement as to the fair value and
terms of purchase of the petitioner's shares, the court shall
enter an order directing the purchase of the petitioner's
shares upon the terms and conditions agreed to by the parties.

4. If the parties are unable to reach an agreement as
provided for in subsection 3, the court, upon application of
any party, shall stay the section 490.1430, subsection 2,
proceedings and determine the fair value of the petitioner's
shares as of the day before the date on which the petition
under section 490.1430, subsection 2, was filed or as of such
other date as the court deems appropriate under the
circumstances.

5. Upon determining the fair value of the shares, the
court shall enter an order directing the purchase upon such
terms and conditions as the court deems appropriate, which may
include payment of the purchase price in installments, where
necessary in the interests of equity, provision for security

to assure payment of the purchase price and any additional
costs, fees, and expenses as may have been awarded, and, if
the shares are to be purchased by shareholders, the allocation
of shares among them. 1In allocating petitioner's shares among
holders of different classes of shares, the court shall
attempt to preserve the existing distribution of voting rights
among holders of different classes insofar as practicable and
may direct that holders of a specific class or classes shall
not participate in the purchase. Interest may be allowed at
the rate and from the date determined by the court to be
equitable, but if the court finds that the refusal of the
petitioning shareholder to accept an offer of payment was
arbitrary or otherwise not in good faith, no interest shall be
allowed. If the court finds that the petitioning shareholder
has probable grounds for relief under section 490.1430,
subsection 2, paragraph "b" or "d", it may award to the
petitioning shareholder reasonable fees and expenses of '
counsel and of any experts employed by the shareholder.

«~95~
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6. Upon entry of an order under subsection 3 or 5, the
court shall dismiss the petition to dissolve the corporation
under section 490.1430, and the petitioning shareholder shall
no longer have any rights or status as a shareholder of the
corporation, except the right to receive the amounts awarded
to the shareholder by the order of the court which shall be
enforceable in the same manner as any other judgment.

7. The purchase ordered pursuant to subsection 5 shall be
made within ten days after the date the order becomes final
unless before that time the corporation files with the court a
notice of its intention to adopt articles of dissolution
pursuant to sections 490.1402 and 490.1403, which articles
must then be adopted and filed within fifty days thereafter.
Upon filing of such articles of dissolution, the corporation
shall be dissolved in accordance with the provisions of
sections 490.1405 through 490.1407, and the order entered
pursuant to subsection 5 shall no longer be of any force or
effect, except that the court may award the petitioning
shareholder reasonable fees and expenses in accordance with
the provisions of the last sentence of subsection 5 and the
petitioner may continue to pursue any claims previously
asserted on behalf of the corporation.

8. Any payment by the corporation pursuant to an order
under subsection 3 or 5, other than an award of fees and
expenses pursuant to subsection 5, is subject to the
provisions of section 490.640.

Sec. 99. Section 490.1603, Code 2001, is amended to read
as follows:

490.1603 SCOPE OF INSPECTION RIGHT.

1. A shareholder's agent or attorney has the same
inspection and copying rights as the shareholder the-agent-or
attorney-represents represented.

2. The right to copy records under section 490.1602
includes, if reasonable, the right to receive copies made-by
photographiey-xerographicr-or-other-technotogicai-means by
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xerographic or other means, including copies through an

electronic transmission if available and so requested by the

shareholder.

3. The corporation may comply at its expense with a
shareholder's demand to inspect the record of shareholders
under section 490.1602, subsection 2, paragraph "c", by
providing the shareholder with a list of shareholders that was
compiled no earlier than the date of the shareholder's demand.

3+ 4. The corporation may impose a reasonable charge,
covering the costs of labor and material, for copies of any
documents provided to the shareholder. The charge shall not
exceed the estimated cost of production, er reproduction, or
transmission of the records.

4---FPhe-corporation-may-compiy-with-a-sharehoideris-demand
to-inspect-the-record-of-sharehoiders—-under-section-496:16625
subsection-2;-paragraph-tci-by-providing-the-sharehotder-with
a-list-of-its-shareholders-that-was-compited-no-eartier-than
the-date-of-the-sharehoideris-demand-

Sec. 100. NEW SECTION. 490.1605 INSPECTION OF RECORDS BY
DIRECTORS.

1. A director of a corporation is entitled to inspect and

copy the books, records, and documents of the corporation at
any reasonable time to the extent reasonably related to the
performance of the director's duties as a director, including
duties as a member of a committee, but not for any other
purpose or in any manner that would violate any duty to the
corporation,

2. The district court of the county where the
corporation's principal office, or if none in this state, its
registered office, is located may order inspection and copying
of the books, records, and documents at the corporation's
expense, upon application of a director who has been refused
such inspection rights, unless the corporation establishes
that the director is not entitled to such inspection rights. '

.The court shall dispose of an application under this
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subsection on an expedited basis.

3. If an order is issued, the court may include provisions
protecting the corporation from undue burden or expense, and
prohibiting the director from using information obtained upon
exercise of the inspection rights in a manner that would
violate a duty to the corporation, and may also order the
corporation to reimburse the director for the director's
costs, including reasonable counsel fees, incurred in
connection with the application.

Sec. 101. NEW SECTION. 490.1606 EXCEPTION TO NOTICE
REQUIREMENT.

1. Whenever notice is required to be given under any

provision of this chapter to any shareholder, such notice
shall not be required to be given if either of the following

applies:
a. Notice of two consecutive annual meetings, and all
notices of meetings during the period between such two

consecutive annual meetings, have been sent to such
shareholder at such shareholder's address as shown on the
records of the corporation and have been returned
undeliverable.

b. All, but not less than two, payments of dividends on
securities during a twelve-month period, or two consecutive
payments of dividends on securities during a period of more
than twelve months, have been sent to such shareholder at such
shareholder's address as shown on the records of the
corporation and have been returned undeliverable.

2. If any such shareholder shall deliver to the
corporation a written notice setting forth such shareholder's
then-current address, the requirement that notice be given to
such shareholder shall be reinstated.

Sec. 102. Sections 490.832, 490.1022, 490.1327, 490.1328,
and 490.1621, Code 2001, are repealed.

Sec. 103. CODE EDITOR DIRECTIVE. The following division
and part titles shall be changed by the Code editor:

-98-~
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1. Division XII shall be retitled DISPOSITION OF ASSETS.

2. Division XIII shall be retitled APPRAISAL RIGHTS.

3. Division XIII, Part A, shall be retitled RIGHT TO
APPRAISAL AND PAYMENT FOR SHARES.

4. Division XIII, Part B, shall be retitled PROCEDURE FOR
EXERCISE OF APPRAISAL RIGHTS.

Sec. 104. EFFECTIVE DATE. This Act, takes effect January
1, 2003.

EXPLANATION

The following overview highlights the areas of change to
the Iowa Business Corporations Act:

AMENDMENT PERTAINING TO LIABILITY OF DIRECTORS. Code
section 490.202 allows shareholders the option to include in
the articles of incorporation a provision eliminating or
limiting the liability of a director to the corporation or its
shareholders, with certain exceptions. The provision on this
issue is currently in Code section 490.832, but it contains
more general language on exceptions than the new provision.

AMENDMENTS PERTAINING TO DIRECTOR CONFLICT OF INTERESTS.
Current Code section 490.831 on director conflicts of interest
is deleted and several new sections on the issue are added
from Code sections 490.860 through 490.863. Director
conflicting interest transactions require independent
examination and approval, either by independent directors, or
shareholders, or the court. Definitions are added for
"conflicting interest", "director's conflicting interest
transaction", "related person", "required disclosure", and
"time of commitment" in Code section 490.860.

AMENDMENTS PERTAINING TO DERIVATIVE PROCEEDINGS. Current
Code section 490.740 on derivative proceedings is replaced
with a new part that includes definitions and addresses
shareholder demand on the corporation, stay of proceedings,
dismissal of the action, settlement, and payment of expenses.

Code section 490.742 would allow a shareholder to commence
a derivative proceeding after 90 days after the demand was

-99-
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made unless the shareholder has earlier been notified that the
demand has been rejected by the corporation or unless
irreparable injury to the corporation would result by waiting
for the expiration of the 90-day period.

An independent litigation committee may be appointed to
investigate and make recommendations concerning derivative
proceedings under Code section 490.744.

In addition, the bill allows such investigation and
recommendation to be made by a panel appointed either by the
independent directors present at a meeting of the board of
directors if the independent directors constitute a quorum or,
if the independent directors do not constitute a quorum, a
committee of two or more independent directors appointed by a
majority vote of independent directors present at a meeting of
the board of directors. Code section 490.744 addresses the
issue of independence and provides that by itself, the
nomination or election of the director by persons who are
defendants in the derivative proceeding or against whom the
action is demanded shall not cause a director to be considered
as not independent.

AMENDMENTS PERTAINING TO CLOSELY HELD CORPORATIONS. Code
section 490.732 validates shareholder agreements appearing in
the articles or signed by all shareholders, and it authorizes
wide latitude in their content for corporations whose shares
are not listed on a national securities exchange or regularly
traded in a market maintained by one or more members of a
national or affiliated securities association.

New Code section 490.1434 provides an alternative to the
corporation and its shareholders where one or more but fewer
than all shareholders petition for judicial dissolution on
grounds, for example, of deadlock or oppression. The
alternative essentially is a buyout of the petitioning
shareholders, either for an amount the parties can negotiate
or for "fair value", with the corporation having the right to
do so in the first instance, and, if the corporation does not
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so elect, due regard for shareholders' relative positions.

AMENDMENTS PERTAINING TO INDEMNIFICATION AND ADVANCE FOR
EXPENSES. The bill expands the authority of a corporation to
indemnify a director through a charter provision adopted
pursuant to new Code section 490.202, which generally permits
indemnification with respect to a director's conduct to the
same extent that the director's liability for that conduct can
be limited under the section. Code sections 490.851 through
490.859 address the procedures for making decisions on
granting indemnification and authorizing an advance for
expenses, and make a court order available as a remedy to
enforce a legal right to indemnification or expense
advancement. Code section 490.854 permits a court to order an
advance for expenses.

AMENDMENTS PERTAINING TO SHAREHOLDER MEETINGS AND VOTING.
The bill amends Code section 490.702 regarding the percentage
of shares required before a special meeting of shareholders
must be granted, and new Code section 490.704 establishes a
procedure for revoking such a demand. New Code section

490.708 addresses conduct of a meeting of shareholders,
providing that a chair shall preside who, unless the articles
or bylaws provide otherwise, has the authority to determine
the order of business and establish rules for the conduct of
the meeting. The rules adopted and the conduct of the meeting
must be fair to shareholders. Code section 490.722, dealing .
with proxies, has been amended to encompass electronic
transmission of proxies. New Code section 490.729 requires
the appointment of one or more inspectors of election for
publicly traded corporations and also delineates the
inspector's duties. Any other corporation may appoint
inspectors pursuant to section 490.729.
AMENDMENTS PERTAINING TO ELECTRONIC FILINGS. Code section
490.140 adds definitions for "deliver", "electronic
transmission", "sign" or "signature", and "voting power". .
Code section 490.141 provides that notice by electronic
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transmission is written notice, and that notice from a
corporation to a shareholder may be effective when
electronically transmitted in a manner authorized by the
shareholder. Code sections 490.120, 490.123, 490.124,
490.125, and 490.127 all address electronic filings with the
secretary of state.

AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT AND STANDARDS
OF LIABILITY FOR DIRECTORS. New Code section 490.831,
standards of liability for directors, has been added to

W 0~ 60 1 b W N -
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clarify and distinguish the standard a plaintiff must meet in

11 order for a director to be held liable.
12 AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT FOR OFFICERS
13 AND ALSO TO INSPECTION RIGHTS AND NOTICES. Code section

-
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490.842 on standards of conduct for officers is amended in

—
(%))

light of the changes made pertaining to directors. 1In

[
(<))

addition, Code section 490.1603 on the scope of a
shareholder's inspection right is revised to reflect

o
®

availability of electronic transmissions. New Code section

-
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490.1605 provides for inspection of records by directors. A

N
o

court action is authorized in which the corporation has the

N
ot

burden of proof, and the court is directed to dispose of an

N
N

application of a director for inspection on an expedited

N
w

basis.
AMENDMENTS PERTAINING TO FUNDAMENTAL CHANGES. The quorum
required is that stated in current 490.725, namely, "a

N NN
[« T ¥ B -3

majority of votes entitled to be cast on the matter by the

N
~

voting group", unless the articles or bylaws require a greater

N
o

number. Current Code language requires that the votes cast in

N
(Y]

favor of a proposed change exceed those cast opposing it.
Current Code section 490.1202 addresses sales of assets

W W
- o

other than in the regular course of business and requires
shareholder approval of a sale or other disposition of all or
substantially all corporate assets where it does not occur in

w W
w N

the regular course of business. As amended, Code section
490.1202 does not utilize the standard "all or substantially

w W
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all" and the requirement of a shareholder vote instead turns
upon whether the disposition will leave the corporation
without a significant continuing business activity.

AMENDMENTS PERTAINING TO APPRAISAL RIGHTS. A number of
changes have been made in a continuing effort to allow
corporations, acting through their boards of directors and
shareholders, to change the nature and shape of the enterprise
and the rights of security holders, on the one hand, and, on
the other hand, to allow shareholders who object to the change
to withdraw from the corporation and obtain the fair value of
their investment. This accommodation has been known as
"dissenters' rights" or "appraisal rights". Division XIII is

"amended to change the name from the former to the latter.

Shareholders will not be entitled to appraisal if the terms of
the class or series of shares that they hold will not be
changed.

The amendments to division XIII provide that a shareholder
who objects to corporate action effecting fundamental change
will receive fair value where the shares are publicly traded
and there is a sufficient market for the shares. However, the
division also includes provisions identifying conflict-of-
interest transactions in which the market exception will not
apply and appraisal rights will be available to shareholders.

AMENDMENTS PERTAINING TO DIRECTORS AND OFFICERS. Code
section 490.803 provides that a variable range for the size of
the board of directors may be established by the articles or
bylaws. Code section 490.825, committees of the board, has
been amended to allow committees to be given more authority to
act, primarily within limits stated by the board; and a new
provision in Code section 490.825 would allow the board to
appoint one or more directors as alternates to serve on a
committee where one or more is absent or disqualified, and
unless the articles, bylaws,. or resolution of the board
creating the committee provided otherwise, would allow the
committee, upon unanimous vote of those present and not
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disqualified, to appoint another director to serve in place of
the absent or disqualified member.

DISSOLUTION. Code section 490.640, governing
distributions, provides that the corporation must satisfy
equity and bankruptcy insolvency tests before the board can
authorize a distribution, but does not apply to distributions
made in liquidation.

The bill provides for a three-year period to assert claims
against the dissolved corporation, rather than the five years
provided under the current Code, and adds two new Code
sections, 490.1408 and 490.1409, that encourage directors to
anticipate and provide for such claims. Critical steps
include giving notice to known creditors and claimants,
publication, and in the claims that are unknown or contingent,
a court proceeding pursuant to Code section 490.1408, which
aﬁthorizes the corporation's board to file an application in
court for a determination of the amount and form of security
to be provided for payment of claims that are contingent or
have not been made known to the dissolved corporation or that
are based on an event occurring after the effective date of
dissolution, excluding claims that are or are reasonably
anticipated to be barred. The court is authorized to appoint
a guardian ad litem to represent such claimants. The court
hearing the matter may then determine the amount and form to
be provided for payment, and compliance with the court order
shall satisfy the dissolved corporation's obligations with
respect to claims that are contingent, have not been made
known to the dissolved corporation, or are based on an event
occurring after the effective date of dissolution, and such
claims may not be enforced against a shareholder who received
assets in liquidation.

ADDITIONAL AMENDMENTS PERTAINING TO DIRECTORS. Code
section 490.809, dealing with the judicial removal of
directors, requires the action be brought by or in the right
of the corporation, rather than by an authorized percentage of
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1 a class of shareholders. 1In addition, grounds for removal of
2 directors have been amended. Fraudulent conduct remains a
3 basis for removal, but dishonest conduct has been eliminated.
4 Other grounds added are that the director "intentionally
5 inflicted harm on the corporation", or "grossly abused the
6 position of director". Code section 490.821, allowing the
7 board of directors to take action without a meeting, requires
8 that action taken without a meeting by consent must be
9 unanimous, and that action taken by consent is the act of the
10 board of directors when one or more consents signed by all the
11 directors are delivered to the corporation. Consent may be
12 withdrawn by signed revocation delivered to the corporation
13 prior to delivery to the corporation of unrevoked consents
14 signed by all directors.
15 The bill takes effect January 1, 2003.
16
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for filing.

Sec. 5. Section 490.125, subsection 2, Code 2001, is
amended to read as follows:

2. The secretary of state files a document by stamping-or
otherwise-endorsing-‘fited!;-together-with-the-secretary's
name-and-officiat-titte-and recording it as filed on the date

and time of receipty-on-both-the-document-and-the-receipt-for
the-fiting-fee. After filing a document, except the biennial
report required by section 490.1622, and except as provided in
sections 490.503 and 490.1509, the secretary of state shall
deliver the-decument;-with-the-fiting-fee-receipty-or
acknowtedgment-of-receipt-if-no-fee-is-requiredy-attacheds to
the domestic or foreign corporation or its representative a
copy of the document with an acknowledgement of the date and

time of filing.

Sec. 6. Section 496.127, Code 2001, is amended to read as
follows:

490.127 EVIDENTIARY EFFECT OF COPY OF FILED DOCUMENT.

A certificate attached-to from the secretary of state

delivered with a copy of a document filed by the secretary of

statey-bearing-the-secretary-of-statets-signature;-which-may
be-in-facsimite;-and-the-seat-of-the-secretary-of-state; is
conclusive evidence that the original document is on file with
the secretary of state.

Sec. 7. Section 490.140, subsection 6, Code Supplement
2001, is amended to read as follows:

6. "Deliver" ineitudes-mait or "delivery" means any method

of delivery used in conventional commercial practice,

including delivery in person, and by mail, commercial

delivery, and electronic transmission.
Sec. 8. Section 490.140, Code Supplement 2001, is amended

by adding the following new subsections:
NEW SUBSECTION. B8A. "Electronic transmission" or

"electronically transmitted" means any process of

communication not directly involving the physical transfer of

-3 -
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paper that is suitable for the retention, retrieval, and
reproduction of information by the recipient.
NEW SUBSECTION. 23A. "Sign" or "signature" includes any

manual, facsimile, conformed, or electronic signature.
NEW SUBSECTION. 28. "Voting power" means the current

power to vote in the election of directors.

Sec. 9. Section 490.141, subsections 1, 2, 3, and 5, Code
2001, are amended to read as follows: 7

1. Notice under this chapter must be in writing unless
oral notice is reasonable under the circumstances. Notice by
electronic transmission is written notice.

2. Notice may be communicated in person; by tetephonesy
tetegraph;-tetetypes-or-other-form-of-wire-or-wiretess

communtcation;-or—-by-mailt-or-private-carrier mail or other

method of delivery; or by telephone, voice mail, or other

electronic means. If these forms of personal notice are

impracticable, notice may be communicated by a newspaper of
general circulation in the area where published; or by radio,
television, or other form of public broadcast communication.

3. Written notice by a domestic or foreign corporation to
its shareholder, if in a comprehensible form, is effective
when-matied; according to one of the following:

a. Upon deposit in the United States mail, if mailed

postpaid and correctly addressed to the shareholder's address
shown in the corporation's current record of shareholders.
b. When electronically transmitted to the shareholder in a

manner authorized by the shareholder.

5. Except as provided in subsection 3, written notice, if
in a comprehensible form, is effective at the earliest of the
following:

a. When received.

b. Five days after its deposit in the United States mail,
as-evidenced-by-the-postmark; if mailed postpaid and correctly
addressed.

c. On the date shown on the return receipt, if sent by
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registered or certified mail, return receipt requested, and
the receipt is signed by or on behalf of the addressee.

Sec. 10. Section 490.202, subsection 2, Code 2001, is
amended to read as follows:

2. The articles of incorporation may set forth any or all
of the following:

a. The names and addresses of the individuals who are to
serve as the initial directors.

b. Provisions not inconsistent with law regarding:

(1) The purpose or purposes for which the corporation is
organized.

(2) Managing the business and regqulating the affairs of
the corporation.

(3) Defining, limiting, and regulating the powers of the
corporation, its board of directors, and shareholders.

(4) A par value for authorized shares or classes of
shares.

(5) The imposition of personal liability on shareholders
for the debts of the corporation to a specified extent and
upon specified conditions.

c. Any provision that under this chapter is required or
permitted to be set forth in the bylaws.

d. A-provision-consistent-with-section-456s832- A
provision eliminating or limiting the liability of a director

to the corporation or its shareholders for money damages for

any action taken, or any failure to take any action, as a

director, except liability for any of the following:

(1) The amount of a financial benefit received by a

director to which the director is not entitled.

(2) An intentional infliction of harm on the corporation

or the shareholders.
(3) A violation of section 490.833.
(4) An intentional violation of criminal law.

e. A provision permitting or making obligatory

indemnification of a director for liability, as defined in

-5~
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section 490.850, subsection 5, to any person for any action

taken, or any failure to take any action, as a director,

except liability for any of the following:

(1) Receipt of a financial benefit to which the person is
not entitled. _
(2) An intentional infliction of harm on the corporation

or its shareholders.
(3) A violation of section 490.833.

(4) An intentional violation of criminal law.

f. A provision eliminating or limiting the liability of a

director to the corporatjion or its shareholders for money

damages for any action taken, or any failure to take any

action, as a director, except liability for any of the

following:

(1) The amount of a financial benefit received by a

director to which the director is not entitled.

(2) An intentional infliction of harm on the corporation

or the shareholders.
(3) A violation of section 490.833.

(4) An intentional violation of criminal law.

A provision shall not eliminate or limit the liability of a

director for an act or omission occurring prior to the date

when the provision in the articles of incorporation becomes

effective.

Sec. 11, Section 490.621, Code 2001, is amended by adding
the following new subsection:

NEW SUBSECTION. 6. a. An issuance of shares or other
securities convertible into or rights exercisable for shares,

in a transaction or a series of integrated transactions,
requires approval of the shareholders, at a meeting at which a
quorum exists consisting of at least a majority of the votes
entitled to be cast on the matter, if both of the following
conditions are satisfied:

(1) The shares, other securities, or rights are issued for
consideration other than cash or cash equivalents.

-6-
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(2) The voting power of shares that are issued and
issuable as a result of the transaction or series of

integrated transactions will comprise more than twenty percent
of the voting power of the shares of the corporation that were
outstanding immediately before the transaction.

b. (1) For purposes of determining the voting power of
shares issued and issuable as a result of a transaction or
series of integrated transactions, the voting power of shares
shall be the greater of the following:

(a) The voting power of the shares to be issued.

(b) The voting power of the shares that would be
outstanding after giving effect to the conversion of
convertible shares and other securities and the exercise of
rights to be issued.

(2) A series of transactions is integrated if consummation
of one transaction is made contingent on consummation of one
or more of the other transactions.

Sec. 12. Section 490.631, subsections 2 and 3, Code 2001,
are amended to read as follows:

2. If the articles of incorporation prohibit the reissue
of the acquired shares, the number of authorized shares is
reduced by the number of shares acquiredy-effeective-upon
amendment-of-the-artictes-of-incorporation.

3s--Phe-board-of-directors-may-adopt-artictes-of-amendment
under-this-section-without-sharehotder-action;-and-detiver
them-to-the-secretary-of-state-for-£irtingr--Fhe-articites—must
set-forth-ati-of-the-fotiowings

ar—--FThe-name-of-the-corporations

br--Phe-reduction~in-the-number-of-anthorized-shares;
ttemized-by-ctass-and-seriess

es-—Fhe-totat-number-of-anthorized-shares;-i+temized-by
class-and-series;-remaining-after-reduction-of-the-sharess

Sec. 13. Section 490.640, Code 2001, is amended by adding
the following new subsection: .

NEW SUBSECTION. 7. This section shall not apply to
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distributions in liquidation under division XIV.

Sec. 14. Section 490.702, subsection 1, Code 2001, is
amended to read as follows:

1. Except as provided in subsection 5, a corporation shall
hold a special meeting of shareholders upon the occurrence of
either of the following:

a. On call of its board of directors or the person or
persons authorized to call a special meeting by the articles
of incorporation or bylaws.

b. If the holders of at least ten percent of all the votes
entitled to be cast on any issue proposed to be considered at
the proposed special meeting sign, date, and deliver to the

corporationis-secretary corporation one or more written -

demands for the meeting describing the purpose or purposes for
which it is to be held, provided that the articles of

incorporation may fix a lower percentage or a higher

percentage not exceeding twenty-five percent of all the votes

entitled to be cast on any issue proposed to be considered.

Unless otherwise provided in the articles of incorporation, a

written demand for a special meeting may be revoked by a

writing to that effect received by the corporation prior to

the receipt by the corporation of demands sufficient in number

to require the holding of a special meeting.
Sec. 15. Section 490.704, subsection 2, Code 2001, is
amended to read as follows:

2, A written consent shall bear the date of signature of
each shareholder who signs the consent and no written consent
is effective to take the corporate action referred to in the
consent unless, within sixty days of the earliest dated
consent delivered in the manner required by this section to
the corporation, written consents signed by a sufficient
number of holders to take action are delivered to the
corporation., A written consent may be revoked by a writing to

that effect received by the corporation prior to the receipt

by the corporation of unrevoked written consents sufficient in
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number to take corporate action.
Sec. 16. NEW SECTION. 490.708 CONDUCT OF THE MEETING.
1. At each meeting of shareholders, a chairperson shall

preside. The chairperson shall be appointed as provided in
the bylaws or, in the absence of such provisions, by the
board.

2. The chairperson, unless the articles of incorporation
or bylaws provide otherwise, shall determine the order of
business and shall have the authority to establish rules for
the conduct of the meeting.

3. Any rules adopted for, and the conduct of, the meeting
shall be fair to shareholders.

4. The chairperson of the meeting shall announce at the
meeting when the polls close for each matter voted upon. 1If
no announcement is made, the polls shall be deemed to have
closed upon the final adjournment of the meeting. After the
polls close, no ballots, proxies, or votes nor any revocations '

or changes to any votes may be accepted.

Sec. 17. Section 490.722, subsections 2, 3, 4, and 8, Code
2001, are amended to read as follows:

2, A shareholder or the shareholder's agent or attorney-

in-fact may appoint a proxy to vote or otherwise act for the
shareholder by signing an appointment formy-either-personaliy
or-by-the-shareholderts-attorney-in-£fact or by an electronic

transmission. An electronic transmission must contain or be

accompanied by information from which one can determine that

the shareholder, the shareholder's agent, or the shareholder's

attorney-in-fact authorized the electronic transmission.

3. An appointment of a proxy is effective when a_signed
appointment form or an electronic transmission of the

appointment is received by the seecretary-or-other-officer-or

agent inspector of election or the officer or agent of the

corporation authorized to tabulate votes. An appointment 1is
valid for eleven months unless a longer period is expressly '

provided in the appointment ferm.
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4. An appointment of a proxy is revocable by-the
sharehoider unless the appointment form eenspiecuousity or
electronic transmission states that it is irrevocable and the

appointment is coupled with an interest. Appointments coupled
with an interest include, but are not limited to, the
appointment of:

a. A pledgee.

b. A person who purchased or agreed to purchase the
shares.

c. A creditor of the corporation who extended it credit
under terms requiring the appointment.

d. An employee of the corporation whose employment
contract requires the appointment.

e. A party to a voting agreement created under section
490.731.

8. Subject to section 490.724 and to any express
limitation on the proxy's authority appearing-en-the-face-of
stated in the appointment form or electronic transmission, a

corporation is entitled to accept the proxy's vote or other
action as that of the shareholder making the appointment.

Sec. 18. Section 49%90.724, subsections 4 and 5, Code 2001,
are amended to read as follows:

4. The corporation and its officer or agent who accepts or
rejects a vote, consent, waiver, or proxy appointment in good
faith and in accordance with the standards of this section or
section 490,722, subsection 2, are not liable in damages to

the shareholder for the consequences of the acceptance or
rejection.

5. Corporate action based on the acceptance or rejection
of a vote, consent, waiver, or proxy appointment under this
section or section 490.722, subsection 2, is valid unless a

court of competent jurisdiction determines otherwise.

Sec. 19. Section 490.727, subsection 1, Code 2001, is
amended to read as follows:

1. The articles of incorporation or bylaws may provide for

_10..
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a greater quorum or voting requirement for shareholders or
voting groups of shareholders than is provided for by this
chapter.

Sec. 20. Section 490.728, subsection 1, Code 2001, is
amended to read as follows:

1. Unless otherwise provided in the articles of
incorporation, directors are elected by a majority plurality
of the votes cast by the shares entitled to vote in the
election at a meeting at which a quorum is present.

Sec. 21. NEW SECTION. 490.729 INSPECTORS OF ELECTION.

l. A corporation having any shares listed on a national

securities exchange or regularly traded in a market maintained
by one or more members of a national or affiliated securities
association shall, and any other corporation may, appoint one
or more inspectors to act at a meeting of shareholders and
make a written report of the inspectors' determinations. Each
inspector shall take and sign an oath faithfully to execute
the duties of inspector with strict impartiality and according
to the best of the inspector's ability.

2. The inspectors shall do all of the following:

a. Ascertain the number of shares outstanding and the
voting power of each.

b. Determine the shares represented at a meeting.

c. Determine the validity of proxies and ballots.

d. Count all votes.

e. Determine the result.

3. An inspector may be an officer or employee of the
corporation.

Sec. 22. NEW SECTION. 490.732 SHAREHOLDER AGREEMENTS.

1. An agreement among the shareholders of a corporation

that complies with this section is effective among the
shareholders and the corporation even though it is
inconsistent with one or more other provisions of this chapter
in that it does one of the following:

a. Eliminates the board of directors or restricts the
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discretion or powers of the board of directors.

b. Governs the authorization or making of distributions
whether or not in proportion to ownership of shares, subject
to the limitations in section 490.640.

c. Establishes who shall be directors or officers of the
corporation, or their terms of office or manner of selection
or removal.

d. Governs, in general or in regard to specific matters,
the exercise or division of voting power by or between the
shareholders and directors or by or among any of them,
including use of weighted voting rights or director proxies.

e. Establishes the terms and conditions of any agreement
for the transfer or use of property or the provision of
services between the corporation and any shareholder,
director, officer, or employee of the corporation, or among
any of them.

f. Transfers to one or more shareholders or other persons
all or part of the authority to exercise the corporate powers I
or to manage the business and affairs of the corporation,
including the resolution of any issue about which there exists
a deadlock among directors or shareholders.

g. Requires dissolution of the corporation at the request
of one or more of the shareholders or upon the occurrence of a
specified event or contingency.

h. Otherwise governs the exercise of the corporate powers
or the management of the business and affairs of the
corporation or the relationship among the shareholders, the
directors, and the corporation, or among any of them, and is
not contrary to public policy.

2. An agreement authorized by this section must satisfy
all of the following requirements:

a. Be set forth in one of the following places and
manners:

(1) The articles of incorporation or bylaws and approved
by all persons who are shareholders at the time of the
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agreement.

(2) In a written agreement that is signed by all persons
who are shareholders at the time of the agreement and is made
known to the corporation.

b. Be subject to amendment only by all persons who are
shareholders at the time of the amendment, unless the
agreement provides otherwise.

c. Be valid for ten years, unless the agreement provides
otherwise.

3. The existence of an agreement authorized by this
section shall be noted conspicuously on the front or back of
each certificate for outstanding shares or on the information
statement required by section 490.626, subsection 2. If at
the time of the agreement the corporation has shares
outstanding represented by certificates, the corporation shall
recall the outstanding certificates and issue substitute

certificates that comply with this section. The failure to
note the existence of the agreement on the certificate or
information statement shall not affect the validity of the
agreement or any action taken pursuant to it. Any purchaser
of shares who, at the time of purchase, did not have knowledge
of the existence of the agreement shall be entitled to
recision of the purchase. A purchaser shall be deemed to have
knowledge of the existence of the agreement if its existence
is noted on the certificate or information statement for the
shares in compliance with this section and, if the shares are
not represented by a certificate, the information statement is
delivered to the purchaser at or prior to the time of purchase
of the shares. An action to enforce the right of recision
authorized by this subsection must be commenced within the
earlier of ninety days after discovery of the existence of the
agreement or two years after the time of purchase of the
shares.

4. An agreement authorized by this section shall cease to .
be effective when shares of the corporation are listed on a
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national securities exchange or regularly traced in a market
maintained by one or more members of a national or affiliated
securities association. If the agreement ceases to be
effective for any reason, the board of directors may, if the
agreement is contained or referred to in the corporation's
articles of incorporation or bylaws, adopt an amendment to the
articles of incorporation or bylaws, without shareholder
action, to delete the agreement and any references to it.

5. An agreement authorized by this section that limits the
discretion or powers of the board of directors shall relieve
the directors of, and impose upon the person or persons in
whom such discretion or powers are vested, liability for acts
or omissions imposed by law on directors to the extent that
the discretion or powers of the directors are limited by the
agreement.

6. The existence or performance of an agreement authorized
by this section shall not be a ground for imposing personal
liability on any shareholder for the acts or debts of the
corporation even if the agreement or its performance treats
the corporation as if it were a partnership or results in
failure to observe the corporate formalities otherwise
applicable to the matters governed by the agreement.

7. Incorporators or subscribers for shares may act as
shareholders with respect to an agreement authorized by this
section if no shares have been issued when the agreement is
made.

Sec. 23. Section 490.740, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.740 DEFINITIONS.

In this part, unless the context otherwise requires:

1. "Derivative proceeding" means a civil suit in the right
of a domestic corporation or, to the extent provided in
section 490.747, in the right of a foreign corporation.

2. "Shareholder" includes a beneficial owner whose shares
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are held in a voting trust or held by a nominee on the
beneficial owner's behalf.
Sec. 24. NEW SECTION. 490.741 STANDING.

A shareholder shall not commence or maintain a derivative

proceeding unless the shareholder satisfies both of the
following:

l. Was a shareholder of the corporation at the time of the
act or omission complained of or became a shareholder through
transfer by operation of law from one who was a shareholder at
that time.

2. Fairly and adequately represents the interests of the
corporation in enforcing the right of the corporation.

Sec. 25. NEW SECTION. 490.742 DEMAND.

A shareholder shall not commence a derivative proceeding

until both of the following have occurred:

1. A written demand has been made upon the corporation to
take suitable action.

2. Ninety days have expired from the date the demand was
made, unless the shareholder has earlier been notified that
the demand has been rejected by the corporation or unless
irreparable injury to the corporation would result by waiting
for the expiration of the ninety-day period.

Sec. 26. NEW SECTION. 490.743 STAY OF PROCEEDINGS.

If the corporation commences an inquiry into the

allegations made in the demand or complaint, the court may
stay any derivative proceeding for a period of time as the
court deems appropriate.

Sec. 27. NEW SECTION. 490.744 DISMISSAL.

1. A derivative proceeding shall be dismissed by the court

on motion by the corporation if one of the groups specified in
subsection 2 or 6 has determined in good faith after
conducting a reasonable inquiry upon which its conclusions are
based that the maintenance of the derivative proceeding is not
in the best interests of the corporatjon. A corporation
moving to dismiss on this basis shall submit in support of the

-15-~
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motion a short and concise statement of the reasons for its
determination.

2. Unless a panel is appointed pursuant to subsection 6,
the determination in subsection 1 shall be made by one of the
following:

a. A majority vote of independent directors present at a
meeting of the board of directors if the independent directors
constitute a quorum.

b. A majority vote of a committee consisting of two or
more independent directors appointed by majority vote of
independent directors present at a meeting of the board of
directors, whether or not such independent directors
constitute a quorum.

3. None of the following shall by itself cause a director
to be considered not independent for purposes of this section:
a. The nomination or election of the director by persons
who are defendants in the derivative proceeding or against

whom action is demanded.

b. The naming of the director as a defendant in the
derivative proceeding or as a person against whom action is

demanded.
c. The approval by the director of the act being
challenged in the derivative proceeding or demand if the act

resulted in no personal benefit to the director.

4, If a derivative proceeding is commenced after a
determination has been made rejecting a demand by a
shareholder, the complaint shall allege with particularity
facts establishing one of the following:

a. That a majority of the board of directors did not
consist of independent directors at the time the determination
was made.

b. That the requirements of subsection 1 have not been
met.

All discovery and other proceedings shall be stayed during
the pendency of any motion to dismiss unless the court finds

_16_
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upon the motion of any party that particularized discovery is
necessary to preserve evidence or prevent undue prejudice to
that party.

5. If a majority of the board of directors does not
consist of independent directors at the time the determination
is made, the corporation shall have the burden of proving that
the requirements of subsection 1 have been met. If a majority
of the board of directors consists of independent directors at
the time the determination is made, the plaintiff shall have
the burden of proving that the requirements of subsection 1
have not been met.

6. The court may appoint a panel of one or more
independent persons upon motion by the corporation to make a
determination whether the maintenance of the derivative
proceeding is in the best interests of the corporation. 1In
such case, the plaintiff shall have the burden of proving that
the requirements of subsection 1 have not been met.

Sec. 28, NEW SECTION. 490.745 DISCONTINUANCE OR
SETTLEMENT.

A derivative proceeding shall not be discontinued or

settled without the court's approval. If the court determines
that a proposed discontinuance or settlement will
substantially affect the interests of the corporation's
shareholders or a class of shareholders, the court shall
direct that notice be given to the shareholders affected.

Sec. 29. NEW SECTION. 490.746 PAYMENT OF EXPENSES.

On termination of the derivative proceeding, the court may

do either of the following:

1. Order the corporation to pay the plaintiff's reasonable
expenses, including attorney fees incurred in the proceeding,
if it finds that the proceeding has resulted in a substantial
benefit to the corporation.

2. Order the plaintiff to pay any defendant's reasonable
expenses, including attorney fees incurred in defending the
proceeding, if it finds that the proceeding was commenced or

-.17_.
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maintained without reasonable cause or for an improper
purpose.

Sec. 30. NEW SECTION. 490.747 APPLICABILITY TO FOREIGN
CORPORATIONS.

In any derivative proceeding in the right of a foreign
corporation, the matters covered by this part shall be
governed by the laws of the jurisdiction of incorporation of
the foreign corporation except for sections 490.743, 490.745,
and 490.746.

Sec. 31. Section 490.801, Code 2001, is amended to read as
follows:

490.801 REQUIREMENT FOR AND DUTIES OF BOARD OF DIRECTORS.

1. Except as provided in subsection-3 section 490.732,

each corporation must have a board of directors.

2. All corporate powers shall be exercised by or under the
authority of, and the business and affairs of the corporation
managed by or under the direction of, its board of directors,
subject to any limitation set forth in the articles of
incorporation, or in an agreement authorized under section
490.732,

3s--A-corporation-having-fifty-or-fewer-sharehoiders-may

dispense-with-or-timit-the-authority-of-a-board-ecf-directors
by-deseribing-in-itts-artictes-of-incorporation-who-witi
perform-some-or-ati-of-the-duties-of-a-board-of-directorss

Sec. 32. Section 490.803, subsections 2, 3, and 4, Code
2001, are amended to read as follows:

2. %:f-a-board-of-directors-has-power-to-fix-or-change-the
number-of-directors;-the-board-may-increase-or-decrease-by
thirty-percent-or-tess-the-number-of-directors-tast-approved
by-the-sharehoiders;-but-onty-the-sharehoiders-may-inecrease-or
decrease-by-more-than-thirty-percent-the-number-of-directors
tast-approved-by-the-sharehotderss The number of directors

may be increased or decreased from time to time by amendment

to, or in the manner provided in, the articles of

incorporation or the bylaws.
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3s--Phe-artictes-of-incorporation-or-bytaws-may-estabtish-a
variable-range-for-the-size-of-the-board-of-directors-by
fixing-a-minimum-and-maximum-number-of-directors--—If-a
variabie-range-is-estabiished;-the-number-of-directors-may-be
fixed-or-changed-from-time-to-time;-within-the-minimum-and
maximumy-by-the-—shareholders-or-the-board-of-directorss—-aAfter
shares-are-issued;-onty-the-sharehoiders-may-change-the-range
for-the-stze-of-the-board-or-change-£from-a-£fixed-to-a
vartabite-range-size-board-or-vice-versas

4 3. Directors are elected at the first annual
shareholders' meeting and at each annual meeting thereafter
unless their terms are staggered under section 490.806.

Sec. 33. Section 490.809, Code 2001, is amended to read as
follows:

490.809 REMOVAL OF DIRECTORS BY JUDICIAL PROCEEDING.

1. The district court of the county where a corporation's
principal office or, if none in this state, its registered
office is located may remove a director of the corporation
from office in a proceeding commenced eitther by or in the
right of the corporation er-by-its-sharehoiders-hoiding-at
teast-twenty-percent-of-the-outstanding-shares-of-any-ctass if
the court finds that both of the following apply:

a. The director engaged in fraudulent or-dishenest conduct
with respect to the corporation or its shareholders, grossly

abused the position of director, or intentionally inflicted

harm on the corporation.

b. Removat-is Considering the director's course of conduct

and the inadequacy of other available remedies, removal would

be in the best interest of the corporation.
2. A shareholder proceeding on behalf of the corporation

under subsection 1 shall comply with all of the requirements

of division VII, part D, except section 490.741.

2+ 3. The court that-removes-a, in addition to removing

the director, may bar the director from reelection for a
period prescribed by the court.
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3;--If-sharehoiders-commence-a-proceeding-under-subsection
t7;-they-shati-make-the-corporation-a-party-defendants
4., This section does not limit the equitable powers of the

court to order other relief.

Sec. 34. Section 490.821, Code 2001, is amended to read as
follows: _

490.821 ACTION WITHOUT MEETING.

1. Yniess Except to the extent that the articles of

incorporation or bylaws previde-otherwise require that action

by the board of directors be taken at a meeting, action

required or permitted by this chapter to be taken at-a by the
board of directersi-meeting directors may be taken without a
meeting if the-action-is-taken-by-aii-members-of-the-board-
Phe-action-must-be-evidenced-by-one-or-more-written-consents
each director signs a consent describing the action to be

takeny-signed-by-each-direetor;-and-inciuded-in-the-minutes-or
fited-with-the-corporate-records-refiecting-the-action-taken
and delivers it to the corporation.

2. Action taken under this section is effeective-when-the
tast-director-signs-the-consenty-untess-the-consent-specifies
a-different-effective-date the act of the board of directors

when one or more consents signed by all the directors are

delivered to the corporation. The consent may specify the

time at which the action taken is to be effective. A

director's consent may be withdrawn by revocation signed by

the director and delivered to the corporation prior to

delivery to the corporation of unrevoked written consents

signed by all the directors.

3. A consent signed under this section has the effect of a
meeting-vote an action taken at a meeting of the board of

directors and may be described as such in any document.

Sec. 35. Section 490.824, subsection 1, unnumbered
paragraph 1, Code 2001, is amended to read as follows:

Unless the articles of incorporation or bylaws require a
different number, or unless otherwise specifically provided in
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this chapter, a quorum of a board of directors consists of

either:

Sec. 36. Section 490.825, Code 2001, is amended to read as
follows:

490.825 COMMITTEES.

1. Unless this chapter, the articles of incorporation, or

the bylaws provide otherwise, a board of directors may create
one or more committees and appoint one or more members of the

board of directors to serve on them any committee. Eaeh

committee-may-have-twe-or-more-members;-who-serve-at-the
pteasure-of-the-board-of-directorss
2. ®he Unless this chapter provides otherwise, the

creation of a committee and appointment of members to it must
be approved by the greater of either:
a. A majority of all the directors in office when the

action is taken.

b. The number of directors required by the articles of
incorporation or bylaws to take action under section 490.824.

3. Sections 490.820 through 490.8247-which-govern
meetingsy-action-without-meetings;-notice-and-waiver-of
noticer-and-quorum-and-voting-requirements-of-the-board-of
directorsy apply both to committees of the board and to their

members as-weti,

4, To the extent specified by the board of directors or in
the articles of incorporation or bylaws, each committee may
exercise the autherity powers of the board of directors under
section 490.801.

5. A committee shall not, however:

a. Authorize or approve distributions, except according to

formula or method, or within limits, prescribed by the board

of directors.

b. Approve or propose to shareholders action that this
chapter requires be approved by shareholders.
c. Fill vacancies on the board of directors or, subject to ‘ f

subsection 7, on any of its committees.
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d---Amend-artictes-of-incorporation-pursuant-to-section
496+-106062+

er d. Adopt, amend, or repeal bylaws.

f---Approve-a-ptan-of-merger-not-requiring-sharehoider
epprovat- , '

gv--Authorize-or-approve-reacquisition-of-shares;-except
according-to-a-formuta-or-method-prescribed-by-the-board-of

directorss
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hr--Autherize-or-approve-the-issuance-or-sate-or-contract
10 for-sate-of-shares;-or-determine-the-designation—-and-retative
11 rights;-preferences;-and-itimitations-of-a-ctass-or-series-of
12 shares;-except-that-the-board-of-directors-may-aunthorize-a
13 eommittee-or-a-sentor-executive-officer-of-the-corporation-to
14 do-so-within-timits-specificatiy-prescribed-by-the-board-of
15 édirectors<
16 6. The creation of, delegation of authority to, or action
| ‘ 17 by a committee does not alone constitute compliance by a
18 director with the standards of conduct described in section
19 490.830.
20 7. The board of directors may appoint one or more

21 directors as alternate members of any committee to replace any

22 absent or disqualified member during the member's absence or

23 disqualification. Unless the articles of incorporation or the

24 bylaws or the resolution creating the committee provide

25 otherwise, in the event of the absence or disqualification of

26 a member of a committee, the member or members present at any

27 meeting and not disqualified from voting, unanimously, may

28 appoint another director to act in place of the absent or

29 disqualified member.

30 Sec. 37. Section 490.830, Code 2001, is amended to read as

31 follows:

32 490.830 6©ENERAL STANDARDS OF CONDUCT FOR DIRECTORS.

33 1. A-director Each member of the board of directors, when
‘ 34 discharging the duties of a director, shall discharge-that

35 directoris-duties—as-a-directory;-inciuding-the-director's

-22-
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duties-as-a-member-of-a-committee act in conformity with all
of the following:

a. 1In good faith.

bs--With-the-care-an-eordinariiy-prudent-person-in-a-tike
position-wonid-exercise-under-simiiar-ecircumstancess

e b. In a manner the director reasonably believes to be
in the best interests of the corporation.

2. The members of the board of directors or a committee of

the board, when becoming informed in connection with their

decision-making function or devoting attention to their

oversight function, shall discharge their duties with the care

that a person in a like position would reasonably believe

appropriate under similar circumstances.

3. 1In discharging board or committee duties, a director

who does not have knowledge that makes reliance unwarranted is

entitled to rely on the performance by any of the persons

specified in subsection 5 to whom the board may have

delegated, formally or informally by course of conduct, the

authority or duty to perform one or more of the board's

functions that are delegable under applicable law.

2+ 4. In discharging the-directorts board or committee

duties a director, who does not have knowledge that makes

reliance unwarranted, is entitled to rely on information,

opinions, reports, or statements, including financial
statements and other financial data, if prepared or presented
by any of the fettewing: persons specified in subsection 5.

5. A director is entitled to rely, in accordance with

subsection 3 or 4, on any of the following:

a. One or more officers or employees of the corporation
whom the director reasonably believes to be reliable and
competent in the matters-presented functions performed or the

information, opinions, reports, or statements provided.

b. Legal counsel, public accountants, or other persons as

to matters involving skills or expertise the director

reasonably believes are either of the following:
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(1) Matters within the particular person's professional or

expert competence. ‘
(2) Matters as to which the particular person merits

confidence.

c. A committee of the board of directors of which the
director is not a member if the director reasonably believes
the committee merits confidence.

3s--A~-director-is—not-acting-in-good-faith-+f-the-director

W ©® N O b W N -

has-knowtedge-concerning-the-matter—-in-question-that-makes
10 retiance-otherwise-permitted-by-subsection-2-unwarranteds
11 4---A-director-is-not-tiablte-for-any-action-taken-as-a
12 directory;-or-any—-farture-to-take-any-action;-itf-the-director
13 performed-the-duties-of-the-directoris-office-in-compiiance
14 with-this-section;-or-if;-and-to-the-extent-that7-titabittiey
15 fer-any-such-action-or-fatiure-to-act-has-been-timited-by-the
16 artictes-of-incorporation—pursuant-to-section-496:832~
17 Sec. 38. Section 490.831, Code 2001, is amended by

. 18 striking the section and inserting in lieu thereof the
19 following:
20 490.831 STANDARDS OF LIABILITY FOR DIRECTORS.
21 1. A director shall not be liable to the corporation or
22 its shareholders for any decision as director to take or not
23 to take action, or any failure to take any action, unless the
24 party asserting liability in a proceeding establishes both of
25 the following:
26 a. That any provision in the articles of incorporation
27 authorized by section 490.202, subsection 2, paragraph "d", or
28 the protection afforded by section 490.861 for action taken in
29 compliance with section 490.862 or 490.863 if interposed as a
30 bar to the proceeding by the director, does not preclude
31 liability.
32 b. That the challenged conduct consisted or was the result
33 of one of the following:

‘ 34 (1) Action not in good faith.
35 (2) A decision that satisfies one of the following:
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(a) That the director did not reasonably believe to be in
the best interests of the corporation.

(b) As to which the director was not informed to an extent
the director reasonably believed appropriate in the
circumstances.

(3) A lack of objectivity due to the director's familial,
financial, or business relationship with, or a lack of
independence due to the director's domination or control by,
another person having a material interest in the challenged
conduct, which also meets both of the following criteria:

(a) Which relationship or which domination or control
could reasonably be expected to have affected the director's
judgment respecting the challenged conduct in a manner adverse
to the corporation.

(b) After a reasonable expectation to such effect has been
established, the director shall not have established that the
challenged conduct was reasonably believed by the director to ‘
be in the best interests of the corporation.

(4) A sustained failure of the director to devote ‘
attention to ongoing oversight of the business and affairs of
the corporation, or a failure to devote timely attention, by
making, or causing to be made, appropriate inquiry, when
particular facts and circumstances of significant concern
materialize that would alert a reasonably attentive director
to the need for such oversight, attention, or inquiry.

(5) Receipt of a financial benefit to which the director
was not entitled or any other breach of the director's duties
to deal fairly with the corporation and its shareholders that
is actionable under applicable law.

2. a. A party seeking to hold the director liable for
money damages shall also have the burden of establishing both
of the following:

(1) That harm to the corporation or its shareholders has

been suffered. ‘

(2) The harm suffered was proximately caused by the
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director's challenged conduct.

b. A party seeking to hold the director liable for other
money payment under a legal remedy, such as compensation for
the unauthorized use of corporate assets, shall also have
whatever persuasion burden may be called for to establish that
the payment sought is appropriate in the circumstances.

c. A party seeking to hold the director liable for other
money payment under an equitable remedy, such as profit
recovery by or disgorgement to the corporation, shall also
have whatever persuasion burden may be called for to establish
that the equitable remedy sought is appropriate in the
circumstances.

3. This section shall not do any of the following:

a. In any instance where fairness is at issue, such as
consideration of the fairness of a transaction to the
corporation under section 490.861, subsection 2, paragraph
"c", alter the burden of proving the fact or lack of fairness
otherwise applicable.

b. Alter the fact or lack of liability of a director under
another section of this chapter, such as the provisions
governing the consequences of an unlawful distribution under
section 490.833 or a transactional interest under section
490.861.

c. Affect any rights to which the corporation or a
shareholder may be entitled under another statute of this
state or the United States.

Sec. 39. Section 490.833, Code 2001, is amended to read as
follows:

490.833 LIABILITY FOR UNLAWFUL DISTRIBUTION.

1. Hniess-the-director-compiies-with-the-appiicabie
standards-of-conduct-deseribed-in-section-496-8365;-a A
director who votes for or assents to a distribution made-in
viotation-of-this-chapter-or-the-artictes-of-incorporation in
excess of what may be authorized and made pursuant to section

490.640, subsection 1, or section 490.1409, subsection 1, is
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personally liable to the corporation for the amount of the
distribution that exceeds what could have been distributed
without violating this-ehapter-or-the-articies-of
tneorporation section 490.640, subsection 1, or section

490.1409, subsection 1, if the party asserting liability
establishes that when taking the action the director did not
comply with section 490.830.

2. A director held liable for an unlawful distribution
under subsection 1 is entitled to contributien-£frem both of
the following:

a. Every Contribution from every other director who veted

for-or-assented-to-the-distribution-witheut-comptying-with-the
appticablte-standards-of-conduct-deseribed-in-section-496-836
could be held liable under subsection 1 for the unlawful

distribution.

b. Eaeh Recoupment from each shareholder £eor of the pro

rata portion of the amount of the unlawful distribution the

shareholder accepted, knowing the distribution was made in
violation of this-chapter-or-the-artictes-of-incorporation
section 490.640, subsection 1, or section 490.1409, subsection
l.

3. a. A proceeding to enforce the liability of a director

under subsection 1 is barred unless it is commenced within two

yvears after one of the following dates:

(1) The date on which the effect of the distribution was
measured under section 490.640, subsection 5 or 7.

(2) The date as of which the violation of section 490.640,
subsection 1, occurred as the consequence of disregard of a

restriction in the articles of incorporation.

(3) The date on which the distribution of assets to

shareholders under section 490.1409, subsection 1, was made.

b. A proceeding to enforce contribution or recoupment

under subsection 2 is barred unless it is commenced within one

yvear after the liability of the claimant has been finally

adjudicated under subsection 1.
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Sec. 40. Section 490.840, Code 2001, is amended to read as
follows:

490.840 REQUIREDP OFFICERS.

1. A corporation has the offieers offices described in its
bylaws or appeinted designated by the board of directors in

accordance with the bylaws.
2, A-duty-appeinted The board of directors may elect

individuals to £ill one or more offices of the corporation.

An officer may appoint one or more officers or-assistant
officers if authorized by the bylaws or the board of
directors.

3. The bylaws or the board of directors shall detegate
assign to one of the officers responsibility for preparing
minutes of the directors' and shareholders' meetings and for

maintaining and authenticating the records of the corporation

required to be kept under section 490.1601, subsections 1 and

5.

4. The same individual may simultaneously hold more than ‘
one office in a corporation.

Sec. 41. Section 490.842, Code 2001, is amended to read as
follows:

490.842 STANDARDS OF CONDUCT FOR OFFICERS.

1. An officer with-discretionary-aunthority-shati-discharge
the-officeris-duties-under-that-authortty when performing in

such capacity shall act in conformity with all of the ‘

following:

a. In good faith.

b. With the care an-ordinariity-prudent that a person in a
like position would reasonably exercise under similar

circumstances.

c. In a manner the officer reasonably believes to be in
the best interests of the corporation.

2. 1In discharging the persents officer's duties an
officer, who does not have knowledge that makes reliance

unwarranted, is entitled to rely on informatien;-opinionsy
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reportsy-or-statementsy-inctuding-financiat-statements-and
other-financtal-datay-if-prepared-or-presented-by-either any
of the following:

a. The performance of properly delegated responsibilities

by one or more emplovees of the corporation whom the officer

reasonably believes to be reliable and competent in performing

the responsibilities delegated.

as b. ©ne Information, opinions, reports, or statements,

including financial statements and other financial data,

prepared or presented by one or more efficers-or employees of

the corporation whom the officer reasonably believes to be
reliable and competent in the matters presented.
bs c¢. Legal counsel, public accountants, or other persons

retained by the corporation as to matters involving skills or

expertise the officer reasonably believes are matters within
the particular person's professional or expert competence, or

in which the particular person merits confidence.

3. An-officer-is-not-acting-in-good-faith-i+f-the-officer
has-knowtedge-concerning-the-matter-in-question-that-makes
retiance-otherwise-permitted-by-subsection-2-unwarranteds An
officer shall not be liable as an officer to the corporation

or its shareholders for any decision to take or not to take

action, or any failure to take any action, if the duties of

the officer are performed in compliance with this section.

Whether an officer who does not comply with this section shall

have liability will depend in such instance on applicable law,

including those principles of section 490.831 that have

relevance.

4---An-officer-is-not-tiablte-for-any-action-taken-as-an
officer;-or-any-fatture-to-take-any-action;-if-the-officer
performed-the-duties-of-the-officeris-office-in-comptiance
with-this-sections

Sec. 42. Section 490.843, Code 2001, is amended to read as

follows: .

490.843 RESIGNATION AND REMOVAL OF OFFICERS.
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1. An officer may resign at any time by delivering notice
to the corporation. A resignation is effective when the
notice is delivered unless the notice specifies a later _
effective date time. If a resignation is made effective at a
later date time and the eorporation board or appointing

officer accepts the future effective date time, its the board
of-directors or the appointing officer may fill the pending

vacancy before the effective date time if the board ef

directors or appointing officer provides that the successor

does not take office until the effective date time. A
resignation-may-be-oratiy-communicated-provided~-that-the
resignation-ts-effective-onty-if-written—notice-of-the
resignatieon-is-detivered-within-twenty-four-hours-of-such-orat
communications

2. A-beard-ef-directors-may-remeve-any An officer may be
removed at any time with or without cause by any of the

following:

a. The board of directors.

b. The officer who appointed such officer, unless the

bylaws of the board of directors provide otherwise.

c. Any other officer if authorized by the bylaws of the

board of directors.

3. In this section, "appointing officer" means the

officer, including any successor to that officer, who

appointed the officer resigning or being removed.

Sec. 43. Section 490.850, Code 2001, is amended to read as
follows:

490.850 DEFINITIONS.

As used in this part of this chapter, unless the context

otherwise requires:

1. "Corporation" includes any domestic or foreign
predecessor entity of a corporation in a merger er-other
transaction-in-which-the-predecessoris-existence-ceased-upon
consummation-of-the-transaction.

2. "Director" or "officer" means an individual who is or
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was a director or officer, respectively, of a corporation eor

an-indtviduat who, while a director or officer of a the

corporation, is or was serving at the corporation's request as
a director, officer, partner, trustee, employee, or agent of

another foreign-or domestic or foreign corporation,

partnership, joint venture, trust, employee benefit plan, or
other enterprise entity. A director or officer is considered

to be serving an employee benefit plan at the corporation's
request if the director's duties to the corporation also
impose duties on, or otherwise involve services by, that
director to the plan or to participants in or beneficiaries of

the plan. "Director" or "officer" includes, unless the

context requires otherwise, the estate or personal
representative of a director or officer.

3. "Disinterested director" means a director who at the

time of a vote referred to in section 490.853, subsection 3,

or a vote or selection referred to in section 490.855,

subsection 2 or 3, is not either of the following:

a. A party to the proceeding.

b. An individual having a familial, financial,

professional, or employment relationship with the director

whose indemnification or advance for expenses is the subject

of the decision being made, which relationship would, in the

circumstances, reasonably be expected to exert an influence on

the director's judgment when voting on the decision being

made.
3+ 4. "Expenses" ineciude includes counsel fees.
4= 5. "Liability" means the obligation to pay a judgment,

settlement, penalty, fine, including an excise tax assessed
with respect to an employee benefit plan, or reasonable
expenses incurred with respect to a proceeding.

5+ 6. "Official capacity" means:

a. When used with respect to a director, the office of
director in a corporation.

b. When used with respect to an individuait-other-than-a
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direetor officer, as contemplated in section 490.856, the
office in a corporation held by the officer er-the-empioyment
or-agency-retationship-undertaken-by-the-emptoyee-or-agent-on
behatf-of-the-corporation.

"Official capacity" does not include service for any other
foreign-or domestic or foreign corporation or any partnership,

joint venture, trust, employee benefit plan, or other
enterprise entity.

6 7. "Party" inetudes means an individual who was, is, or
is threatened to be made a named defendant or respondent in a
proceeding.

7+ 8. "Proceeding" means any threatened, pending, or
completed action, suit, or proceeding, whether civil,
criminal, administrative, or investigative and whether formal
or informal.

Sec. 44. Section 490.851, Code 2001, is amended to read as
follows:

490.851 AUPHORIT¥-PO-INDEMNIF¥ PERMISSIBLE

INDEMNIFICATION.

1. Except as otherwise provided in subseection-4 this
section, a corporation may indemnify an individual made who is
a party to a proceeding because the individual is er-was a
director against liability incurred in the proceeding if all
of the following apply:

a. The individual acted in good faith.

b. The individual reasonably believed:

(1) In the case of conduct in the individual's official
capacity with-the-corperation, that the individual's conduct
was in the corporation's best interests.

(2) In all other cases, that the individual's conduct was
at least not opposed to the corporation's best interests;

c. In the case of any criminal proceeding, the individual
had no reasonable cause to believe the individual's conduct
was unlawful, or the individual engaged in conduct for which

broader indemnification has been made permissible or
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obligatory under a provision of the articles of incorporation

as authorized by section 490.202, subsection 2, paragraph "e".

2. A director's conduct with respect to an employee
benefit plan for a purpose the director reasonably believed to
be in the interests of the participants in and beneficiaries
of the plan is conduct that satisfies the requirement of
subsection 1, paragraph "b", subparagraph (2).

3. The termination of a proceeding by judgment, order,

W 00 NN O 00 > W N -

settlement, conviction, or upon a plea of nolo contendere or

=
o

its equivalent is not, of itself, determinative that the

—
=

director did not meet the relevant standard of conduct
described in this section.

-
W N

4. A Unless ordered by a court under section 490.854,

-
-3

subsection 1, paragraph "c", a corporation shall not indemnify

—
n

a director under this section in either of the following

16 circumstances:
17 a. In connection with a proceeding by or in the right of
18 the corporation in-which-the-director-was—-adjudged-iiabie-to

—
o]

the-corporation, except for reasonable expenses incurred in

N
o

connection with the proceeding if it is determined that the

N
[

director has met the relevant standard of conduct under

N
N

subsection 1.

N
w

b. In connection with any ether proceeding charging

N
=Y

improper-personat-benefit-to-the-director;-whether-or-not

N
(%)

itnvoiving-action-in-the-directoris-officiat-capactty7-tn with

N
[,}

respect to conduct for which the director was adjudged liable

N
~J

on the basis that persenat the director received a financial

N
o o]

benefit was-impreperiy-received-by-the-direector to which the

N
O

director was not entitled, whether or not involving action in

w
o

the director's official capacity.

w
P

5:--Indemnification-permitted-under-this-section-in

w
N

connection-with-a-proceeding-by-or-in-the-right-of-the

w
w

corporation-is-timited-to-reasonable-expenses-incurred-in
connection-with-the-proceeding~ ’
Sec. 45. Section 490.852, Code 2001, is amended to read as
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follows:

490.852 MANDATORY INDEMNIFICATION.

Uniess-limited-by-its-artictes-of-incorporationy-a A
corporation shall indemnify a director who was wholly
successful, on the merits or otherwise, in the defense of any
proceeding to which the director was a party because the
director is or was a director of the corporation against
reasonable expenses incurred by the director in connection
with the proceeding.

Sec. 46. Section 490.853, Code 2001, is amended to read as
follows:

490.853 ADVANCE FOR EXPENSES.

1.

proceeding, advance funds to pay for or reimburse the

A corporation may, before final disposition of a

reasonable expenses incurred by a director who is a party to a
proceeding tn-advance-of-finat-disposition-of-the-proceeding
because the person is a director if any-of the person delivers

all of the following appty to the corporation:

a. The-director-furnishes-the-corporation-a A written
affirmation of the director's good faith belief that the
director has met the relevant standard of conduct described in

section 490.851 or that the proceeding involved conduct for

which liability has been eliminated under a provision of the

articles of incorporation as authorized by section 490.202,
lld" R
Phe-director-furnishes-the-corporation-a The director's

subsection 2,
b.
written undertakingy-executed-personatiy-or-oen-the-director's

paragraph

behatf; to repay the-advance any funds advanced if the

director is not entitled to mandatory indemnification under

section 490.852 and it is ultimately determined under section
490.854 or section 490.855 that the director did-net-meet-that
has not met the relevant standard of conduct described in
section 490.851.
e-~--A-determination-is-made-that-the-facts-then-knewn-to

those-making-the-determination-woutd-not-preciude
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itndemnificatton-under-this-pares

2. The undertaking required by subsection 1, paragraph
"b", must be an unlimited general obligation of the director
but need not be secured and may be accepted without reference
to the financial ability of the director to make repayment.

3. Determinations-and-auntherizatiens Authorizations of

payments under this section shall be made in-the-manner
specified-in-section-496+-855 according to one of the

following:

a. By the board of directors:

(1) TIf there are two or more disinterested directors, by a

majority vote of all the disinterested directors, a majority

of whom shall for such purpose constitute a quorum, or by a

majority of the members of a committee of two or more

disinterested directors appointed by such a vote.

(2) If there are fewer than two disinterested directors,
by the vote necessary for action by the board in accordance ‘
with section 490.824, subsection 3, in which authorization

directors who do not qualify as disinterested directors may

participate.

b. By the shareholders, but shares owned by or voted under

the control of a director who at the time does not qualify as

a disinterested director may not be voted on the

authorization.

Sec. 47. Section 490.854, Code 2001, is amended to read as
foliows:

490.854 COURT-ORDERED INDEMNIFICATION.

l. U©Yniess-a-corporationis-artictes-of-incorporation

provide-otherwise;-a A director of-the-corporation who is a

party to a proceeding because the person is a director may

apply for indemnification or an advance for expenses to the

court conducting the proceeding or to another court of

competent jurisdiction. ©n After receipt of an application,

the-court and after giving any notice the-ecourt it considers '
necessary may-order, the court shall do one of the following:
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a. Order indemnification if i+ the court determines either
of-the-fottowing+

t:--Phe that the director is entitled to mandatory
indemnification under section 490.8527-in-which-case-the-court
shati-aiso-order-the-corporation-to-pay-the-directors
reasonable-expenses-incurred-to-obtain-court-ordered
indemnification.

2r--FPhe-director-is-fairity-and-reasonabiy-entitied-to
indemnification—-in-view-of-ati-the-retevant-circumstancessy
whether-or-not-the-director-met-the-standard-of-conduct-set
forth-in-section-496-851-or-was—-adjudged-tiabie-as-deseribed
in-section-496-85t;-subsection-4;-but-if-the-director-was
adjudged-seo-titabie-the-directoris-indemnificatton-is-timited
to-reasonabte-expenses-incurreds

b. Order indemnification or advance for expenses if the

court determines that the director is entitled to

indemnification or advance for expenses pursuant to a

provision authorized by section 490.858, subsection 1.

c. Order indemnification or advance for expenses if the

court determines, in view of all the relevant circumstances,

that it is fair and reasonable to do one of the following:

(1) To indemnify the director.

{2) To advance expenses to the director, even if the

director has not met the relevant standard of conduct set

forth in section 490.851, subsection 1, failed to comply with

section 490.853 or was adjudged liable in a proceeding

referred to in subsection 490.851, subsection 4, paragraph "a"

or "b", but if the director was adjudged so liable the

director's indemnification shall be limited to reasonable

expenses incurred in connection with the proceeding.

2. If the court determines that the director is entitled

to indemnification under subsection 1, paragraph "a", or to

indemnification or advance for expenses under subsection 1,

paragraph "b", it shall also order the corporation to pay the

director's reasonable expenses incurred in connection with

_36_
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obtaining court-ordered indemnification or advance for

expenses. If the court determines that the director is

entitled to indemnification or advance for expenses under

subsection 1, paragraph "c¢", it may also order the corporation

to pay the director's reasonable expenses to obtain court-

ordered indemnification or advance for expenses.

Sec. 48. Section 490.855, Code 2001, is amended to read as
follows:

490.855 DETERMINATION AND AUTHORIZATION OF
INDEMNIFICATION.

1. A corporation shall not indemnify a director under

section 490.851 unless authorized in-the for a specific ease

proceeding after a determination has been made that

indemnification of the director is permissible in-the
circumstances because the director has met the relevant
standard of conduct set forth in section 490.851.

2. The determination shall be made by any of the

following:

a. By-the-board-of-directors-by-majority-vote-of-a-quorum
consisting-of-directors-not-at-the-time-parties-to-the
proceedingry I1f there are two or more disinterested directors,

by the board of directors by a majority vote of all the

disinterested directors, a majority of whom shall for such

purpose constitute a quorum, or by a majority of the members

of a committee of two or more disinterested directors

appointed by such a vote.

br—--If-a-quorum-cannot-be-obtained-under-paragraph-“at;-by
majeritty-vote-of-a-committee-duiy-designated-by-the-board-of
directors;-in-which-designation-directors-who-are-parties—-may
participate;-consisting-sotety-of-two-or-more-directors—-not-at
the-time-parties-to-the-proceeding~

e b. By special legal counsel:

(1) Selected by-the-board-of-directors-or-its—committee in

the manner prescribed in paragraph "a" er-ibi, '
(2) If a-quorum-of-the-board-of there are fewer than two
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disinterested directors eannot-be-obtained-under-paragraph-itat

and-a-committee-cannot-be-designated-under-paragraph-tbty
selected by majerity-vete-of the £uitt board of directors, in
which selection directors who are-parties do not qualify as

disinterested directors may participate.

ds c. By the shareholders, but shares owned by or voted

under the control of direetors a director who are at the time

parties-to-the-proceeding does not qualify as a disinterested

director shall not be voted on the determination.

3. Authorization of indemnification and-evaiuation-as-to
reasonabieness-of-expenses shall be made in the same manner as
the determination that indemnification is permissible, except

that if there are fewer than two disinterested directors or if

the determination is made by special legal counsel,
authorization of indemnification and-evatuation-as-to
reasonableness-of-expenses shall be made by those entitled
under subsection 2, paragraph %e% "b", to select special legal

counsel.

Sec. 49. Section 490.856, Code 2001, is amended to read as
follows:

490.856 INDEMNIFICATION OF OFFICERS+-EMPLO¥EES7-AND
AGENY?S.

Bniess-a-corporationis-artictes-of-incorporation-provide
otherwise-ati-of-the-fottowing-appiys

is--An-officer-of-the-corporation-who-i+s-not-a-director-is
entitied-to-mandatory-indemnification-under-section-496-8525
and-is-entitited-to-appty-for-court-ordered-indemnification
tnder-section-496-8547-itn-each-case-to-the-same-extent-as-a
directors

27 1. Phe A corporation may indemnify and advance expenses
under this part to an officery-empioyee;-or-agent of the
corporation who is net-a-direetor-te a party to the proceeding

because the person is an officer, according to all of the

following:

a. To the same extent as to a director.
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3 b. A-corporation—may-aiso-indemnify-and-advance
expenses-to-an-officer;-employee;-or-agent-who-is—not-a
director-to-the-extent;-consitstent-with-taw;-that If the
person is an officer but not a director, to such further

extent as may be provided by its the articles of
incorporation, the bylaws, generai-or-specifie-action a

resolution of its the board of directors, or contract, except

for either of the following:

(1) Liability in connection with a proceeding by or in the

right of the corporation other than for reasonable expenses

incurred in connection with the proceeding.

(2) Liability arising out of conduct that constitutes any

of the following:

(a) Receipt by the officer of a financial benefit to which

the officer is not entitled.

(b) An intentional infliction of harm on the corporation

or the shareholders.

(c) An intentional violation of criminal law.

2. The provisions of subsection 1, paragraph "b", shall

apply to an officer who is also a director if the basis on

which the officer is made a party to a proceeding is an act or

omission solely as an officer.

3. An officer of a corporation who is not a director is

entitled to mandatory indemnification under section 490.852,

and may apply to a court under section 490.854 for

indemnification or an advance for expenses, in each case to

the same extent to which a director may be entitled to

indemnification or advance for expenses under those

provisions.

Sec. 50. Section 490.857, Code 2001, is amended to read as
follows:

490.857 INSURANCE.

A corporation may purchase and maintain insurance on behalf

of an individual who is er-was a directory; or officers

emptoyee;—-or-agent of the corporation, or who, while a
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directory or officery-emptoyee;-or-agent of the corporation,
is-or-was-serving serves at the request-of-the-corporation

corporation's request as a director, officer, partner,

trustee, employee, or agent of another foreign-or domestic or
foreign corporation, partnership, joint venture, trust,
employee benefit plan, or other enterprise entity, against
liability asserted against or incurred by that individual in
that capacity or arising from the individual's status as a
directory or officer, emptoyee;-or-agenty whether or not the

corporation would have power to indemnify or advance expenses

to that individual against the same liability under section
496-851-0r-496-852 this part.

Sec. 51. Section 490.858, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.858 VARIATION BY CORPORATE ACTION -- APPLICATION OF
PART.

1. A corporation may, by a provision in its articles of
incorporation or bylaws or in a resolution adopted or a
contract approved by its board of directors or shareholders,
obligate itself in advance of the act or omission giving rise
to a proceeding to provide indemnification in accordance with
section 490.851 or advance funds to pay for or reimburse
expenses in accordance with section 490.853. Any such
obligatory provision shall be deemed to satisfy the
requirements for authorization referred to in section 490.853,
subsection 3, and in section 490.855, subsection 3. Any such
provision that obligates the corporation to provide
indemnification to the fullest extent permitted by law shall
be deemed to obligate the corporation to advance funds to pay
for or reimburse expenses in accordance with section 490.853
to the fullest extent permitted by law, unless the provision
specifically provides otherwise.

2. Any provision pursuant to subsection 1 shall not
obligate the corporation to indemnify or advance expenses to a
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director of a predecessor of the corporation, pertaining to
conduct with respect to the predecessor, unless otherwise
specifically provided. Any provision for indemnification or
advance for expenses in the articles of incorporation, bylaws,
or a resolution of the board of directors or shareholders of a
predecessor of the corporation in a merger or in a contract to
which the predecessor is a party, existing at the time the
merger takes effect, shall be governed by section 490.1106,
subsection 1, paragraph "c".

3. A corporation may, by a provision in its articles of
incorporation, limit any of the rights to indemnification or
advance for expenses created by or pursuant to this part.

4. This part does not limit a corporation's power to pay
or reimburse expenses incurred by a director or an officer in
connection with the director's or officer's appearance as a
witness in a proceeding at a time when the director or officer
is not a party.

5. This part does not limit a corporation's power to
indemnify, advance expenses to, or provide or maintain
insurance on behalf of an employee or agent.

Sec. 52. NEW SECTION. 490.859 EXCLUSIVITY OF PART.

A corporation may provide indemnification or advance

expenses to a director or an officer only as permitted by this
part.

Sec. 53. NEW SECTION. 490.860 DEFINITIONS.

In this part:

1. "Conflicting interest" with respect to a corporation
means the interest a director of the corporation has
respecting a transaction effected or proposed to be effected
by the corporation, or by a subsidiary of the corporation or
any other entity in which the corporation has a controlling
interest, if either of the following applies:

a. Whether or not the transaction is brought before the
board of directors of the corporation for action, the director
knows at the time of commitment that the director or a related
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person is a party to the transaction or has a beneficial
financial interest in or is so closely linked to the
transaction and is of such financial significance to the
director or a related person that the interest would
reasonably be expected to exert an influence on the director's
judgment if the director were called upon to vote on the
transaction.

b.
significance to the corporation that it would in the normal

The transaction is brought, or is of such character and

course be brought, before the board of directors of the
corporation for action, and the director knows at the time of
commitment that any of the following persons is either a party
to the transaction or has a beneficial financial interest in
or is so closely linked to the transaction and is of such
financial significance to the person that the interest would
reasonably be expected to exert an influence on the director's
judgment if the director were called upon to vote on the
transaction:

(1)

director is a director, general partner, manager, member,

An entity, other than the corporation, of which the

agent, or employee.
(2)
specified in subparagraph (1) or an entity that is controlled

A person that controls one or more of the entities

by, or is under common control with, one or more of the
entities specified in subparagraph (1).

(3)
comember, or employer of the director.

An individual who is a general partner, principal,

2, "Director's conflicting interest transaction” with
respect to a corporation means a transaction effected or
proposed to be effected by the corporation, or by a subsidiary
of the corporation or any other entity in which the
corporation has a controlling interest, respecting which a
director of the corporation has a conflict of interest.

3. "Related person" of a director means any of the

following:
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a. The spouse of the director, or a parent or a sibling of

a spouse of a director.

b. A child, grandchild, sibling, or parent of the
director, or a spouse of a child, grandchild, sibling, or
parent of the director.

Cc. An individual having the same home as the director.

d. A trust or estate of which an individual specified in
this subsection is a substantial beneficiary.

e. A trust, estate, incompetent, conservatee, or minor of
which the director is a fiduciary.

4, "Required disclosure" means disclosure by the director
who has a conflicting interest of both of the following:

a. The existence and nature of the director's conflicting
interest.

b. All facts known to the director respecting the subject
matter of the transaction that an ordinarily prudent person
would reasonably believe to be material to a judgment about
whether or not to proceed with the transaction.

S. "Time of commitment" respecting a transaction means the

time when the transaction is consummated or, if made pursuant
to contract, the time when the corporation, or its subsidiary
or the entity in which it has a controlling interest, becomes

contractually obligated so that its unilateral withdrawal from

the transaction would entail significant loss, liability, or
other damage.

Sec. 54. NEW SECTION. 490.861 JUDICiAL ACTION.

1. A transaction effected or proposed to be effected by a

corporation, or by a subsidiary of the corporation or any
other entity in which the corporation has a controlling
interest, that is not a director's conflicting interest
transaction shall not be enjoined, set aside, or give rise to
an award of damages or other sanctions, in a proceeding by a
shareholder or by or in the right of the corporation, because
a director of the corporation, or any person with whom or
which the director has a personal, economic, or other

_43_




W 0O N o Ut W N -

H o e
A N s W N O

”_4
0

W W W W DD DD N DN DN BN N DN NN
W N O OV ® J O U x> W N H O Y

lw
(2R -3

S.F. 3385 H.F.

association, has an interest in the transaction.

2. A director's conflicting interest transaction shall not
be enjoined, set aside, or give rise to an award of damages or
other sanctions, in a proceeding by a shareholder or by or in
the right of the corporation, because the director, or any
person with whom or which the director has a personal,
economic, or other association, has an interest in the
transaction, if any one of the following is true:

a. Directors' action respecting the transaction was at any
time taken in compliance with section 490.862.

b. Shareholders' action respecting the transaction was at
any time taken in compliance with section 490.863.

c. The transaction, judged according to the circumstances
at the time of commitment, is established to have been fair to
the corporation.

Sec. 55. NEW SECTION. 490.862 DIRECTORS' ACTION.

1. Directors' action respecting a transaction is effective

for purposes of section 490.861, subsection 2, paragraph "a",
if the transaction received the affirmative vote of a
majority, but no fewer than two, of those qualified directors
on the board of directors or on a duly empowered committee of
the board who voted on the transaction after either required
disclosure to them, to the extent the information was not
known by them, or compliance with subsection 2. However,
action by a committee is so effective only if both of the
following are satisfied:

a. All its members are qualified directors.

b. Its members are either all the qualified directors on
the board or are appointed by the affirmative vote of a
majority of the qualified directors on the board.

2. If a director has a conflicting interest respecting a
transaction but neither the director nor a related person of
the director specified in section 490.860, subsection 3,
paragraph "a", is a party to the transaction, and if the
director has a duty under law or professional canon, or a duty

-44-



W 00 J o0 U W N M+

W W W W WwWWwNNNNNDNNDDNDNNDNR R HFH H B B e e e
Ve W N O W ®~N WU & WN H O WONOWOM S WN - O

s.r. 3285 u.r.

of confidentiality to another person, respecting information
relating to the transaction such that the director shall not
make the disclosure described in section 490.860, subsection
4, paragraph "b", then disclosure is sufficient for purposes
of subsection 1 if the director does both of the following:

a. Discloses to the directors voting on the transaction
the existence and nature of the director's conflicting
interest and informs them of the character and limitations
imposed by that duty before their vote on the transaction.

b. Plays no part, directly or indirectly, in their
deliberations or vote.

3. A majority, but no fewer than two, of all the qualified
directors on the board of directors, or on the committee,
constitutes a quorum for purposes of action that complies with
this section. Directors' action that otherwise complies with
this section is not affected by the presence or vote of a
director who is not a qualified director.

4., For purposes of this section, "qualified director"”
means, with respect to a director's conflicting interest
transaction, any director who does not have either a
conflicting interest respecting the transaction, or a
familial, financial, professional, or employment relationship
with a second director who does have a conflicting interest
respecting the transaction, which relationship would, in the
circumstances, reasonably be expected to exert an influence on
the first director's judgment when voting on the transaction.

5. Directors' action complying with subsection 1 may be
taken at any time, before or after the transaction, and may
deal with a single transaction or a specified category of
similar transactions.

Sec. 56. NEW SECTION. 490.863 SHAREHOLDERS' ACTION.

1. Shareholders' action respecting a transaction is

effective for purposes of section 490.861, subsection 2,
paragraph "b", if a majority of the votes entitled to be cast
by the holders of all qualified shares were cast in favor of
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the transaction after all of the following occurred:

a. Notice to shareholders describing the director's
conflicting interest transaction.

b. Provision of the information referred to in subsection
4,

c. Required disclosure to the shareholders who voted on
the transaction, to the extent the information was not known
by them.

2, For purposes of this section, "qualified shares" means
any shares entitled to vote with respect to the director's
conflicting interest transaction except shares that, to the
knowledge, before the vote, of the secretary, or other officer
or agent of the corporation authorized to tabulate votes, are
beneficially owned, or the voting of which is controlled, by a
director who has a conflicting interest respecting the
transaction or by a related person of the director, or both.

3. A majority of the votes entitled to be cast by the
holders of all qualified shares constitutes a quorum for
purposes of action that complies with this section. Subject
to the provisions of subsections 4 and 5, shareholders' action
that otherwise complies with this section is not affected by
the presence of holders, or the voting of shares that are not
qualified shares.

4. For purposes of compliance with subsection 1, a
director who has a conflicting interest respecting the
transaction shall, before the shareholders' vote, inform the
secretary, or other officer or agent of the corporation
authorized to tabulate votes, of the number, and the identity
of persons holding or controlling the vote, of all shares that
the director knows are beneficially owned, or the voting of
which is controlled, by the director or by a related person of
the director, or both.

5. 1If a shareholders' vote does not comply with subsection
1l solely because of a failure of a director to comply with
subsection 4, and if the director establishes that the
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director's failure did not determine and was not intended by
the director to influence the outcome of the vote, the court
may, with or without further proceedings respecting section
490.861, subsection 2, paragraph "c", take such action
respecting the transaction and the director, and give such
effect, if any, to the shareholders' vote, as it considers
appropriate in the circumstances.

6. Action that complies with subsection 1 may be taken at
any time, before or after the transaction, and may deal with a
single transaction or a specified category of similar
transactions.

Sec. 57. Section 490.1001, subsection 1, Code 2001, is
amended to read as follows:

1. A corporation may amend its articles of incorporation
at any time to add or change a provision that is required or
permitted in the articles of incorporation er-te-detete-a
provision-not-required-in-the-artictes-of-incorporations

Whether-a-provision-is-required-or-permitted-in-the-articites
of-incorporation-i+s—-determined as of the effective date of the
amendment or to delete a provision that is not required to be

contained in the articles of incorporation.
Sec. 58. Section 490.1002, Code 2001, is amended by

striking the section and inserting in lieu thereof the

following:

490.1002 AMENDMENT BEFORE ISSUANCE OF SHARES.

If a corporation has not yet issued shares, its board of
directors, or its incorporators if it has no board of
directors, may adopt one or more amendments to the
corporation's articles of incorporation.

Sec. 59. Section 490.1003, Code 2001, is amended to read
as follows:

490.1003 AMENDMENT BY BOARD OF DIRECTORS AND SHAREHOLDERS.

If a corporation has issued shares, an amendment to the
articles of incorporation shall be adopted in the following '
manner :




S.F. C2é85 H.F.

1. A-eorperation+s The proposed amendment must be adopted

by the board of directors may-propose-one-or-more-amendments
to-the-artictes-of-incorporation-for-submissien-to-the
shareholders.

2+--For-the-amendment-to-be-adopted-both-of-the-fottowing
must-oceurs

as 2. Phe Except as provided in section 490.1005,
490.1007, and 490.1008, after adopting the proposed amendment,
the board of directors must reecemmend submit the amendment to

the shareholders for their approval. The board of directors

must also transmit to the shareholders a recommendation that

the shareholders approve the amendment, unless the board of

directors determitnes makes a determination that because of

conflict of interest or other special circumstances it should

not make me such a recommendation and-ecommunteates, in which

case the basis-fer-its-determination board of directors must

transmit to the shareholders with-the-amendment the basis for

the determination.

bs—-Fhe-sharehoiders-entitied-to-vote-on-the-amendment-must
approve-the-amendment-as-provided-in-subsection-5+¢

3. The board of directors may condition its submission of
the proposed amendment to the shareholders on any basis.

4. Phe-corporation-shat:r If the amendment is required to

be approved by the shareholders, and the approval is to be

given at a meeting, the corporation must notify each

shareholder, whether or not entitled to vote, of the proposed
sharehoiders! meeting in-accordance-with-section-498-765 of
shareholders at which the amendment is to be submitted for

approval. The notice of-meeting must atse state that the
purpose, or one of the purposes, of the meeting is to consider
the proposed amendment and must contain or be accompanied by a
copy or-summary of the amendment.

5. Unless this-chaptery; the articles of incorporation,
bylaws, or the board of directors acting pursuant to
subsection 3 requires a greater vote or a-vote-by-veoting
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groupsy—the-amendment-to-be-adopted-must-be-approved-by-both
of-the-fottowing=s
as——A greater number of shares to be present, approval of

the amendment requires the approval of the shareholders at a

meeting at which a quorum consisting of at least a majority of

the votes entitled to be cast on the amendment exists, and, if

any class or series of shares is entitled to vote as a

separate group on the amendment, except as provided in section

490.1004, subsection 3, the approval of each such separate

voting group at a meeting at which a quorum of the voting

group consisting of at least a majority of the votes entitled

to be cast on the amendment by any-veting-group-with-respect
to-which-the-amendment-wouid-ereate-dissentersti-rights that
voting group exists.
bs--Fhe-votes-required-by-sections-496-725-and-496-726-by
every-other-voting-group-entitied-to-vote-on-the-amendment~
Sec. 60. Section 490.1004, subsections 1, 2, and 3, Code
2001, are amended to read as follows:

1. %Phe If a corporation has more than one class of shares

outstanding, the holders of the outstanding shares of a class

are entitled to vote as a separate voting group, if
shareholder voting is otherwise required by this chapter, on a
proposed amendment to the articles of incorporation if the

amendment would do any of the following:

az-—-Increase-or-decrease-the-aggregate-number-of-authorized
shares-of-the-ctass<

b= a. Effect an exchange or reclassification of all or
part of the shares of the class into shares of another class.

e+ b. Effect an exchange or reclassification, or create
the right of exchange, of all or part of the shares of another
class into shares of that class.

d+ c. Change the designation;y rights, preferences, or
limitations of all or part of the shares of the class.

er d. Change the shares of all or part of the class into a

different number of shares of the same class.
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£+ e. Create a new class of shares having rights or
preferences with respect to distributions or to dissolution
that are priory or superiory-er-substantiatiy-equat toy the
shares of the class.

g+ £. Increase the rights, preferences, or number of
authorized shares of any class that, after giving effect to
the amendment, have rights or preferences with respect to

distributions or to dissolution that are priory or superiory

W 0 J A B > W N

or-substantiatiy-equat to the shares of the class.

—
o

h+ g. Limit or deny an existing preemptive right of all or

(]
b=

part of the shares of the class.

—
N

v+ h. Cancel or otherwise affect rights to distributions

[
w

or-dividends that have accumulated but not yet been dectared

=
-3

authorized on all or part of the shares of the class.

—
w

2. If a proposed amendment would affect a series of a

=
o))

class of shares in one or more of the ways described in
subsection 1, the holders of shares of that series are

’._4
[+ <R S|

entitled to vote as a separate voting group on the proposed

19 amendment.
20 3. If a proposed amendment that entitles the holders of
21 two or more classes or series of shares to vote as separate

N
N

voting groups under this section would affect those two or

N
w

more classes or series in the same or a substantially similar

N
Fo

way, the holders of shares of all the classes or series so

N
(%))

affected must vote together as a single voting group on the

N
)]

proposed amendment, unless otherwise provided in the articles

N
~J

of incorporation or required by the board of directors.
Sec. 61. Section 490.1005, Code 2001, is amended by
striking the section and inserting in lieu thereof the

w NN
o O o™

following:
490.1005 AMENDMENT BY BOARD OF DIRECTORS.
Unless the articles of incorporation provide otherwise, a

w W
[SS I

33 corporation's board of directors may adopt amendments to the

34 corporation's articles of incorporation without shareholder
.5 approval for any of the following purposes:
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l. To extend the duration of the corporation if it was
incorporated at a time when limited duration was required by
law.

2. To delete the names and addresses of the initial
directors.

3. To delete the name and address of the initial
registered agent or registered office, if a statement of
change is on file with the secretary of state.

4. If the corporation has only one class of shares
outstanding:

a. To change each issued and unissued authorized share of
the class into a greater number of whole shares of that class.

b. To increase the number of authorized shares of the
class to the extent necessary to permit the issuance of shares
as a share dividend.

5. To change the corporate name by substituting the word
"corporation"”", "incorporated", "company", "limited", or the

abbreviation "corp.", "inc.", "co.", or "1td.", for a similar
word or abbreviation in the name, or by adding, deleting, or
changing a geographical attribution for the name.

6. To reflect a reduction in authorized shares, as a
result of the operation of section 490.631, subsection 2, when
the corporation has acquired its own shares and the articles
of incorporation prohibit the reissue of the acquired shares.

7. To delete a class of shares from the articles of
incorporation, as a result of the operation of section
490.631, subsection 2, when there are no remaining shares of
the class because the corporation has acquired all shares of
the class and the articles of incorporation prohibit the
reissue of the acquired shares.

8. To make any change expressly permitted by section
490.602, subsection 4, to be made without shareholder
approval.

Sec. 62. Section 490.1006, Code 2001, is amended to read '
as follows:
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490.1006 ARTICLES OF AMENDMENT.
A-corporation-amending-its-artictes-of-incorporation After

an amendment to the articles of incorporation has been adopted

and approved in the manner required by this chapter and by the

articles of incorporation, the corporation shall deliver to

the secretary of state, for filing, articles of amendment
setting, which shall set forth the following:

1. The name of the corporation.
2. The text of each amendment adopted.
3. If an amendment provides for an exchange,

reclassification, or cancellation of issued shares, provisions
for implementing the amendment if not contained in the
amendment itself.
4.
5.
board of directors without shareholder aetton approval, a

The date of each amendment's adoption.
If an amendment was adopted by the incorporators or

statement te-that-effeet that the amendment was duly approved

by the incorporators or by the board of directors, as the case

may be, and that shareholder aetten approval was not required.
6.
shareholders+,

If an amendment was-approved required approval by the

a statement that the amendment was duly

approved by the shareholders in the manner required by this

chapter and by the articles of incorporation.

as--Phe-designationy—number-of-outstanding-shares;-number
of-votes-entitied-to-be-cast-by-each-voting-group-entitied-to
vote-separateiy-on-the-amendment;-and-number-of-votes-of-each
voting-group-indisputabity-represented-at-the-meeting~

bs--Etther-the-totat-number-of-votes-cast-for-and-against
the-amendment-by-each-voting-group-entitied-to-vote—separatety
on-the-amendment-or-the-totat-number-of-undisputed-votes—-cast
for-the-amendment-by-each-voting-group-and-a-statement-that
the-number-cast-for-the-amendment-by-each-veting-group-was
sufficient-for-approval-by-that-veting-groups
63. Section 490.1007, Code 2001,
as follows:

Sec. is amended to read
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490.1007 RESTATED ARTICLES OF INCORPORATION.

1. A corporation's board of directors may restate its
articles of incorporation at any time with or without
shareholder action approval, to consolidate all amendments

into a single document.

2., Phe-restatement-may If the restated articles include

one or more new amendments to-the-artiteles--If-the

restatement-inciudes-an-amendment-requiring that require

shareholder approval, it the amendments must be adopted and

approved as provided in section 490.1003.
37--1f-the-board-of-directors—-submits-a-restatement-for
sharehotder-actiony-the-corporation-shatt-netify-each
sharehotder-whether-or-not-entitted-to-vote;-of-the-proposed
sharehotdersi-meeting-in-accordance-with-section-496-765---Fhe
notice-must-atseo-state-that-the-purpose;-or-one-of-the
putrposesy-of-the-meeting-is-to-consider-the-proposed
restatement-and-contain-or-be-accompanied-by-a-copy-of-the

restatement-that-identifies-any-amendment-or-other-change-it
woutd-make-in-the-artictess
4s 3. A corporation restating that restates its articles

of incorporation shall deliver to the secretary of state for
filing articles of restatement setting forth the name of the
corporation and the text of the restated articles of
incorporation together with a certificate setting-forths that
states that the restated articles consolidate all amendments

into a single document and, if a new amendment is included in

the restated articles, that also include the statements

required under section 490.1006.

as--Whether-the-restatement-contains—an-amendment-to-the
articites-requiring-shareholder-approvat-and;-itf-itt-does-nots
that-the-board-of-directors-adopted-the-restatements

bs-~if-the-restatement-contains-an-amendment-to-the
articites-requiring-sharehoider-approvat;-the-information

required-by-section-496-1666+ .
5z 4. Duly adopted restated articles of incorporation
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supersede the original articles of incorporation and all
amendments to them the original articles of incorporation.

67 5. The secretary of state may certify restated articles
of incorporationy as the articles of incorporation currently
in effect, without including the certificate information
required by subsection 4 3.

Sec. 64. Section 490.1008, subsections 1, 3, and 4, Code
2001, are amended to read as follows:

1. A corporation's articles of incorporation may be
amended without action by the board of directors or
shareholders to carry out a plan of reorganization ordered or
decreed by a court of competent jurisdiction under federat
statute-if-the-artictes-of-incorporation-after-amendment
contain-onty-provisions-required-or-permitted-by-section
4990+202 the authority of law of the United States.

3---Sharehoiders-of-a-corporation-undergoing-reorganization

do—not-have-dissentersl-rights-except-as-and-to-the-extent
provided-in-the-reorganization-pians

4s 3. This section does not apply after entry of a final
decree in the reorganization proceeding even though the court
retains jurisdiction of the proceeding for limited purposes
unrelated to consummation of the reorganization plan.

Sec. 65. Section 490.1009, Code 2001, is amended to read
as follows:

490.1009 EFFECT OF AMENDMENT.

An amendment to the articles of incorporation does not
affect a cause of action existing against or in favor of the
corporation, a proceeding to which the corporation is a party,
or the existing rights of persons other than shareholders of
the corporation. An amendment changing a corporation's name
does not abate a proceeding brought by or against the
corporation in its former name.

Sec. 66. Section 490.1020, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:
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490.1020 AMENDMENT OF BYLAWS BY BOARD OF DIRECTORS OR ‘
SHAREHOLDERS.
1. A corporation's shareholders may amend or repeal the
corporation's bylaws.
2. A corporation's board of directors may amend or repeal
the corporation's bylaws unless either of the following apply:
a. The articles of incorporation or section 490.1021
reserve that power exclusively to the shareholders in whole or
in part.
b. The shareholders in amending, repealing, or adopting a
bylaw expressly provide that the board of directors shall not
amend, repeal, or reinstate that bylaw.
Sec. 67. Section 490.1021, Code 2001, is amended to read
as follows:
490.1021 BYLAW INCREASING QUORUM OR VOTING REQUIREMENT FOR
SHAREHOLBERS DIRECTORS.
1. ff-authorized-by-the-articites-of-incorpoeration;—the .
sharehoiders-may-adopt-or-amend-a-bytaw-that-fixes-a-greater A

bylaw that increases a quorum or voting requirement for the

board of directors may be amended or repealed as follows:

a. 1f adopted by the shareholders, only by the

shareholders, unless the bylaws otherwise provide.
b. If adopted by the board of directors, either by the
shareholders or veting-groups-of-sharehoiders-than-is-required

by-this-chapter by the board of directors. ®he-adoption-or

amendment-of-a-bytaw-that-adds;-changes;-or-detetes-a-greater
2. A bylaw adopted or amended by the shareholders that

increases a quorum or voting requirement for the board of

directors may provide that it can be amended or repealed only

by a specified vote of either the shareholders or the board of

directors.
3. Action by the board of directors under subsection 1 to
amend or repeal a bylaw that changes the quorum or voting

requirement for the board of directors must meet the same

quorum requirement and be adopted by the same vote and-voting

_55_




O 0 3 & U & W N -

T o e
N O N O -

-
9 o

W W W N NN BN NN DD NN+
N = O O 0~ W Ny O VW

33

o

35

sr. QAES wor.

groups required to take action under the quorum and voting
requirement then in effect or proposed to be adopted,
whichever is greater.

2s--A-bylaw-that-fixes-a-greater—-quorum-or-voting
requirement-for-sharehotders-under-subsection-i-shati-not-be
adopted;-amended;-or-repeated-by-the-board-of-directorss

Sec. 68. Section 490.1101, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.1101 DEFINITIONS.

As used in this division, unless the context otherwise

requires:

1. "Interests" means the proprietary interests in another
entity.
2. "Merger" means a business combination pursuant to

section 490.1102.

3. "Organizational documents" means the basic document or
documents that create, or determine the internal governance
of, another entity.

4. "Other entity" means any association or legal entity,
other than a domestic or foreign corporation, organized to
conduct business, including, without limitation, limited
partnerships, general partnerships, limited liability
partnerships, limited liability companies, joint ventures,
joint stock companies, and business trusts.

5. "Party to a merger" or "party to a share exchange"
means any domestic or foreign corporation or other entity that
will accomplish one of the following during a merger:

a. Merge under a plan of merger.

b. Acquire shares or interests of another corporation or
another entity in a share exchange.

c. Have all of its shares or interests or all of one or
more classes or series of its shares or interests acquired in
a share exchange.

6. "Share exchange" means a business combination pursuant
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to section 490.1103.

7. "Survivor" in a merger means the corporation or other
entity into which one or more other corporations or other
entities are merged. A survivor of a merger may preexist the
merger or be created by the merger.

Sec. 69. Section 490.1102, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.1102 MERGER.

1. One or more domestic corporations may merge with a
domestic or foreign corporation or other entity pursuant to a
plan of merger.

2. A foreign corporation, or domestic or foreign other
entity, may be a party to the merger, or may be created by the
terms of the plan of merger, only if both of the following are
satisfied:

a. The merger is permitted by the laws under which the
corporation or other entity is organized or by which it is
governed.

b. 1In effecting the merger, the corporation or other
entity complies with such laws and with its articles of
incorporation or organizational documents.

3. The plan of merger must include all of the following:

a. The name of each corporation or other entity that will
merge and the name of the corporation or other entity that
will be the survivor of the merger.

b. The terms and conditions of the merger.

c. The manner and basis of converting the shares of each
merging corporation and interests of each merging other entity
into shares, or other securities interests, obligations,
rights to acquire shares or other securities, cash, other
property, or any combination of the foregoing.

d. The articles of incorporation of any corporation, or
the organizational documents of any other entity, to be
created by the merger, or if a new corporation or other entity
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is not to be created by the merger, any amendments to the
survivor's articles of incorporation or organizational
documents.

e. Any other provisions required by the laws under which
any party to the merger is organized or by which it is
governed, or by the articles of incorporation or
organizational documents of any such party.

4. The terms described in subsection 3, paragraphs "b" and
"¢", may be made dependent on facts ascertainable outside the
plan of merger, provided that those facts are objectively
ascertainable. The term "facts" includes, but is not limited
to, the occurrence of any event, including a determination or
action by any person or body, including the corporation.

5. The plan of merger may also include a provision that
the plan may be amended prior to filing the articles of merger
with the secretary of state, provided that if the shareholders
of a domestic corporation that is a party to the merger are
required or permitted to vote on the plan, the plan must
provide that subsequent to approval of the plan by such
shareholders the plan shall not be amended to change any of
the following:

a. Change the amount or kind of shares or other
securities, interests, obligations, rights to acquire shares
or other securities, cash, or other property to be received by
the shareholders of or owners of interests in any party to the
merger upon conversion of their shares or interests under the
plan.

b. Change the articles of incorporation of any
corporation, or the organizational documents of any other
entity, that will survive or be created as a result of the
merger, except for changes permitted by section 490.1005 or by
comparable provisions of the laws under which the foreign
corporation or other entity is organized or governed.

c. Change any of the other terms or conditions of the plan
if the change would adversely affect such shareholders in any
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material respect.

Sec. 70. Section 490.1103, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.1103 SHARE EXCHANGE.

1. Either of the following may occur through a share
exchange:

a. A domestic corporation may acquire all of the shares of
one or more classes or series of shares of another domestic or
foreign corporation, or all of the interests of one or more
classes or series of interests of a domestic or foreign other
entity, in exchange for shares or other securities, interests,
obligations, rights to acquire shares or other securities,
cash, other property, or any combination of the foregoing,
pursuant to a plan of share exchange.

b. All of the shares of one or more classes or series of
shares of a domestic corporation may be acquired by another

domestic or foreign corporation or other entity, in exchange
for shares or other securities, interests, obligations, rights
to acquire shares or other securities, cash, other property,
or any combination of the foregoing, pursuant to a plan of
share exchange.

2. A foreign corporation, or a domestic or foreign other
entity, may be a party to the share exchange only if both of
the following conditions are met:

a. The share exchange is permitted by the laws under which
the corporation or other entity is organized or by which it is
governed.

b. 1In effecting the share exchange, the corporation or
other entity complies with such laws and with its articles of
incorporation or organizational documents.

3. The plan of share exchange must include all of the
following:

a. The name of each corporation or other entity whose

shares or interests will be acquired and the name of the
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corporation or other entity that will acquire those shares or
interests.

b. The terms and conditions of the share exchange.

c. The manner and basis of exchanging shares of a
corporation or interests in an other entity whose shares or
interests will be acquired under the share exchange into
shares or other securities, interests, obligations, rights to

acquire shares or other securities, cash, other property, or
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any combination of the foregoing.

b
o

d. Any other provisions required by the laws under which

—
|

any party to the share exchange is organized or by the

[
N

articles of incorporation or organizational documents of any

13 such party.
14 4. The terms described in subsection 3, paragraphs "b" and
15 "c¢", may be made dependent on facts ascertainable outside the

plan of share exchange, provided that those facts are
objectively ascertainable. The term "facts" includes, but is

o
N o

=
®

not limited to, the occurrence of any event, including a

[
0

determination or action by any person or body, including the

N
o

corporation.

N
=

5. The plan of share exchange may also include a provision

N
N

that the plan may be amended prior to filing of the articles

N
w

of share exchange with the secretary of state, provided that

N
=Y

if the shareholders of a domestic corporation that is a party

N
(%,

to the share exchange are required or permitted to vote on the

N
[=)]

plan, the plan must provide that subsequent to approval of the

N
~

plan by such shareholders the plan shall not be amended to

N
[0}

change either of the following:

N
O

a. The amount or kind of shares or other securities,

w
o

interests, obligations, rights to acquire shares or other

w
st

securities, cash, or other property to be issued by the

w
N

corporation or to be received by the shareholders of or owners

W
w

of interests in any party to the share exchange in exchange
.34 for their shares or interests under the plan.
35 b. Any of the terms or conditions of the plan if the
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change would adversely affect such shareholders in any ‘
material respect.

6. This section does not limit the power of a domestic
corporation to acquire shares of another corporation or
interests in an other entity in a transaction other than a
share exchange.

Sec. 71. Section 490.1104, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.1104 ACTION ON A PLAN OF MERGER OR SHARE EXCHANGE.

In the case of a domestic corporation that is a party to a
merger or share exchange:

1. The plan of merger or share exchange must be adopted by
the board of directors.

2, Except as provided in subsection 7 and in section
490.1105, after adopting the plan of merger or share exchange
the board of directors must submit the plan to the

shareholders for their approval. The board of directors must
also transmit to the shareholders a recommendation that the
shareholders approve the plan, unless the board of directors
makes a determination that because of conflicts of interest or
other special circumstances it should not make such a
recommendation, in which case the board of directors must
transmit to the shareholders the basis for that determination.

3. The board of directors may condition its submission of
the plan of merger or share exchange to the shareholders on
any basis.

4. If the plan of merger or share exchange is required to
be approved by the shareholders, and if the approval is to be
given at a meeting, the corporation must notify each
shareholder, whether or not entitled to vote, of the meeting
of shareholders at which the plan is to be submitted for
approval. The notice must state that the purpose, or one of
the purposes, of the meeting is to consider the plan and must

contain or be accompanied by a copy or summary of the plan.

-61~



S.F. aég H.F.

If the corporation is to be merged into an existing
corporation or other entity, the notice shall also include or
be accompanied by a copy or summary of the articles of
incorporation or organizational documents of that corporation
or other entity. If the corporation is to be merged into an
existing corporation or other entity that is to be created
pursuant to the merger, the notice shall include or be
accompanied by a copy or summary of the articles of
incorporation or organizational documents of the new

O W O NN O x> W N

corporation or other entity.

11 5. Unless the articles of incorporation, bylaws, or the
12 board of directors require a greater vote or a greater number
13 of votes to be present, the approval of the plan of merger or
14 share exchange shall require the approval of the shareholders
15 at a meeting at which a quorum consisting of at least a

16 majority of the votes entitled to be cast on the plan exists,
17 and, if any class or series of shares is entitled to vote as a
18 separate group on the plan of merger or share exchange, the
19 approval of each such separate voting group at a meeting at
20 which a quorum of the voting group consisting of at least a
21 majority of the votes entitled to be cast on the merger or

22 share exchange by that voting group is present.

23 6. Separate voting by voting groups is required for each
24 of the following:
25 a. On a plan of merger, by each class or series of shares

26 that are to be converted, pursuant to the provisions of the

27 plan of merger, into shares or other securities, interests,

28 obligations, rights to acquire shares or other securities,

29 cash, other property, or any combination of the foregoing, or

30 would have a right to vote as a separate group on a provision

31 in the plan that, if contained in a proposed amendment to

32 articles of incorporation, would require action by separate

33 voting groups under section 490.1004.

34 b. On a plan of share exchange, by each class or series of
35 shares included in the exchange, with each class or series
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constituting a separate voting group.

c. On a plan of merger or share exchange, if the voting
group is entitled under the articles of incorporation to vote
as a voting group to approve a plan of merger or share
exchange.

7. Unless the articles of incorporation otherwise provide,
approval by the corporation's shareholders of a plan of merger
or share exchange is not required if all of the following
conditions are satisfied:

a. The corporation will survive the merger or is the
acquiring corporation in a share exchange.

b. Except for amendments permitted by section 490.1005,
its articles of incorporation will not be changed.

c. Each shareholder of the corporation whose shares were
outstanding immediately before the effective date of the
merger or share exchange will hold the same number of shares,
with identical preferences, limitations, and relative rights, .
immediately after the effective date of change.

d. The issuance in the merger or share exchange of shares
or other securities convertible into or rights exercisable for
shares does not require a vote under section 490.621,
subsection 6.

8. If as a result of a merger or share exchange one or
more shareholders of a domestic corporation would become
subject to personal liability for the obligations or
liabilities of any other person or other entity, approval of
the plan of merger shall require the execution, by each such
shareholder, of a separate written consent to become subject
to such personal liability.

Sec. 72. Section 490.1105, Code 2001, is amended by
striking the section and inserting in lieu thereof the
following:

490.1105 MERGER BETWEEN PARENT AND SUBSIDIARY OR BETWEEN

SUBSIDIARIES. .
1. A domestic parent corporation that owns shares of a
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6. Upon entry of an order under subsection 3 or 5, the
court shall dismiss the petition to dissolve the corporation
under section 490.1430, and the petitioning shareholder shall
no longer have any rights or status as a shareholder of the -
corporation, except the right to receive the amounts awarded
to the shareholder by the order of the court which shall be
enforceable in the same manner as any other judgment.

7. The purchase ordered pursuant to subsection 5 shall be
made within ten days after the date the order becomes final
unless before that time the corporation files with the court a
notice of its intention to adopt articles of dissolution
pursuant to sections 490.1402 and 490.1403, which articles
must then be adopted and filed within fifty days thereafter.
Upon filing of such articles of dissolution, the corporation
shall be dissolved in accordance with the provisions of
sections 490.1405 through 490.1407, and the order entered
pursuant to subsection 5 shall no longer be of any force or
effect, except that the court may award the petitioning
shareholder reasonable fees and expenses in accordance with
the provisions of the last sentence of subsection 5 and the
petitioner may continue to pursue any claims previously
asserted on behalf of the corporation.

8. Any payment by the corporation pursuant to an order
under subsection 3 or 5, other than an award of fees and
expenses pursuant to subsection 5, is subject to the
provisions of section 490.640.

Sec. 99. Section 490.1603, Code 2001, is amended to read
as follows: |

490.1603 SCOPE OF INSPECTION RIGHT.

l. A shareholder's agent or attorney has the same
inspection and copying rights as the shareholder the-agent-eor
attorney-represents represented.

2. The right to copy records under section 490.1602
includes, if reasonable, the right to receive copies made-by
photegraphic7-xerographic;-or-other-technotogicat-means by
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xerographic or other means, including copies through an .

electronic transmission if available and so requested by the

shareholder.

3. The corporation may comply at its expense with a

shareholder's demand to inspect the record of shareholders

under section 490.1602, subsection 2, paragraph "c", by

providing the shareholder with a list of shareholders that was

compiled no earlier than the date of the shareholder's demand.

3 4. The corporation may impose a reasonable charge,
covering the costs of labor and material, for copies of any
documents provided to the shareholder. The charge shall not
exceed the estimated cost of production, er reproduction, or

transmission of the records.

45--Phe-corporation-may-compiy-with-a-sharehoideris-demand
to-inspect-the-record-of-sharehoiders-under-section-496-160627
subsection-2;-paragraph-tci-by-providing-the-sharehoider-with
a-tist-of-its-shareholders—that-was-compited-no-eariiter-thean ‘
the-date-of-the-sharehoideris-demand-~

Sec. 100. NEW SECTION. 490.1605 INSPECTION OF RECORDS BY
DIRECTORS.

1. A director of a corporation is entitled to inspect and

copy the books, records, and documents of the corporation at
any reasonable time to the extent reasonably related to the
performance of the director's duties as a director, including
duties as a member of a committee, but not for any other
purpose or in any manner that would violate any duty to the
corporation.

2. The district court of the county where the
corporation's principal office, or if none in this state, its
registered office, is located may order inspection and copying
of the books, records, and documents at the corporation's
expense, upon application of a director who has been refused
such inspection rights, unless the corporation establishes
that the director is not entitled to such inspection rights.

The court shall dispose of an application under this
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subsection on an expedited basis.

3. If an order is issued, the court may include provisions
protecting the corporation from undue burden or expense, and
prohibiting the director from using information obtained upon
exercise of the inspection rights in a manner that would
violate a duty to the corporation, and may also order the
corporation to reimburse the director for the director's
costs, including reasonable counsel fees, incurred in
connection with the application.

Sec. 101. NEW SECTION. 490.1606 EXCEPTION TO NOTICE
REQUIREMENT.

1. Whenever notice is required to be given under any

provision of this chapter to any shareholder, such notice
shall not be required to be given if either of the following
applies:

a. Notice of two consecutive annual meetings, and all
notices of meetings during the period between such two
consecutive annual meetings, have been sent to such
shareholder at such shareholder's address as shown on the
records of the corporation and have been returned
undeliverable.

b. All, but not less than two, payments of dividends on
securities during a twelve-month period, or two consecutive
payments of dividends on securities during a period of more
than twelve months, have been sent to such shareholder at such
shareholder's address as shown on the records of the
corporation and have been returned undeliverable.

2. If any such shareholder shall deliver to the
corporation a written notice setting forth such shareholder's
then-current address, the requirement that notice be given to
such shareholder shall be reinstated.

Sec. 102. Sections 490.832, 490.1022, 490.1327, 490.1328,
and 490.1621, Code 2001, are repealed.

Sec. 103. CODE EDITOR DIRECTIVE. The following division
and part titles shall be changed by the Code editor:
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1. Division XII shall be retitled DISPOSITION OF ASSETS. ‘

2. Division XIII shall be retitled APPRAISAL RIGHTS.

3. Division XIII, Part A, shall be retitled RIGHT TO
APPRAISAL AND PAYMENT FOR SHARES.

4, Division XIII, Part B, shall be retitled PROCEDURE FOR
EXERCISE OF APPRAISAL RIGHTS.

Sec. 104. EFFECTIVE DATE. This Act, takes effect January
1, 2003.

EXPLANATION

The following overview highlights the areas of change to
the Iowa Business Corporations Act:

AMENDMENT PERTAINING TO LIABILITY OF DIRECTORS. Code
section 490.202 allows shareholders the option to include in
the articles of incorporation a provision eliminating or
limiting the liability of a director to the corporation or its
shareholders, with certain exceptions. The provision on this

issue is currently in Code section 490.832, but it contains

more general language on exceptions than the new provision.

AMENDMENTS PERTAINING TO DIRECTOR CONFLICT OF INTERESTS.
Current Code section 490.831 on director conflicts of interest
is deleted and several new sections on the issue are added
from Code sections 490.860 through 490.863. Director
conflicting interest transactions require independent
examination and approval, either by independent directors, or
shareholders, or the court. Definitions are added for
"conflicting interest", "director's conflicting interest
transaction", "related person", "required disclosure", and
"time of commitment" in Code section 490.860.

AMENDMENTS PERTAINING TO DERIVATIVE PROCEEDINGS. Current
Code section 490.740 on derivative proceedings is replaced
with a new part that includes definitions and addresses
shareholder demand on the corporation, stay of proceedings,
dismissal of the action, settlement, and payment of expenses.

Code section 490.742 would allow a shareholder to commence '
a derivative proceeding after 90 days after the demand was
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made unless the shareholder has earlier been notified that the
demand has been rejected by the corporation or unless
irreparable injury to the corporation would result by waiting
for the expiration of the 90-day period.

An independent litigation committee may be appointed to
investigate and make recommendations concerning derivative
proceedings under Code section 490.744.

In addition, the bill allows such investigation and
recommendation to be made by a panel appointed either by the
independent directors present at a meeting of the board of
directors if the independent directors constitute a quorum or,
if the independent directors do not constitute a quorum, a
committee of two or more independent directors appointed by a
majority vote of independent directors present at a meeting of
the board of directors. Code section 490.744 addresses the
issue of independence and provides that by itself, the
norination or election of the director by persons who are
defendants in the derivative proceeding or against whom the
action is demanded shall not cause a director to be considered
as not independent.

AMENDMENTS PERTAINING TO CLOSELY HELD CORPORATIONS. Code
section 490.732 validates shareholder agreements appearing in
the articles or signed by all shareholders, and it authorizes
wide latitude in their content for corporations whose shares
are not listed on a national securities exchange or regularly
traded in a market maintained by one or more members of a
national or affiliated securities association.

New Code section 490.1434 provides an alternative to the
corporation and its shareholders where one or more but fewer
than all shareholders petition for judicial dissolution on
grounds, for example, of deadlock or oppression. The
alternative essentially is a buyout of the petitioning
shareholders, either for an amount the parties can negotiate
or for "fair value", with the corporation having the right to
do so in the first instance, and, if the corporation does not
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so elect, due regard for shareholders' relative positions.

AMENDMENTS PERTAINING TO INDEMNIFICATION AND ADVANCE FOR
EXPENSES. The bill expands the authority of a corporation to
indemnify a director through a charter provision adopted
pursuant to new Code section 490.202, which generally permits
indemnification with respect to a director's conduct to the
same extent that the director's liability for that conduct can
be limited under the section. Code sections 490.851 through
490.859 address the procedures for making decisions on
granting indemnification and authorizing an advance for
expenses, and make a court order available as a remedy to
enforce a legal right to indemnification or expense
advancement. Code section 490.854 permits a court to order an
advance for expenses.

AMENDMENTS PERTAINING TO SHAREHOLDER MEETINGS AND VOTING.
The bill amends Code section 490.702 regarding the percentage
of shares required before a special meeting of shareholders
must be granted, and new Code section 490.704 establishes a
procedure for revoking such a demand. New Code section
490,708 addresses conduct of a meeting of shareholders,
providing that a chair shall preside who, unless the articles
or bylaws provide otherwise, has the authority to determine
the order of business and establish rules for the conduct of
the meeting. The rules adopted and the conduct of the meeting
must be fair to shareholders. Code section 490.722, dealing
with proxies, has been amended to encompass electronic
transmission of proxies. New Code section 490.729 requires
the appointment of one or more inspectors of election for
publicly traded corporations and also delineates the
inspector's duties. Any other corporation may appoint
inspectors pursuant to section 490.729.

AMENDMENTS PERTAINING TO ELECTRONIC FILINGS. Code section
490.140 adds definitions for "deliver", "electronic
transmission", "sign" or "signature", and "voting power".
Code section 490.141 provides that notice by electronic
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transmission is written notice, and that notice from a
corporation to a shareholder may be effective when
electronically transmitted in a manner authorized by the
shareholder. Code sections 490.120, 490.123, 490.124,
490.125, and 490.127 all address electronic filings with the
secretary of state.

AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT AND STANDARDS
OF LIABILITY FOR DIRECTORS. New Code section 490.831,
standards of liability for directors, has been added to
clarify and distinguish the standard a plaintiff must meet in
order for a director to be held liable.

AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT FOR OFFICERS
AND ALSO TO INSPECTION RIGHTS AND NOTICES. Code section
490.842 on standards of conduct for officers is amended in
light of the changes made pertaining to directors. 1In
addition, Code section 490.1603 on the scope of a
shareholder's inspection right is revised to reflect
availability of electronic transmissions. New Code section
490.1605 provides for inspection of records by directors. A
court action is authorized in which the corporation has the
burden of proof, and the court is directed to dispose of an
application of a director for inspection on an expedited

basis.
AMENDMENTS PERTAINING TO FUNDAMENTAL CHANGES. The quorum
required is that stated in current 490.725, namely, "a

majority of votes entitled to be cast on the matter by the
voting group", unless the articles or bylaws require a greater
number. Current Code language requires that the votes cast in
favor of a proposed change exceed those cast opposing it.
Current Code section 490.1202 addresses sales of assets
other than in the reqular course of business and requires
shareholder approval of a sale or other disposition of all or
substantially all corporate assets where it does not occur in
the regular course of business. As amended, Code section
490.1202 does not utilize the standard "all or substantially

-102-



W 00 3 O U & W N K

W W W W W W NN DN NN DD NN NN FH - P
U o W N H O W 00 NN O U b W N FHF O W 00 N Oy > W N H O

S.F. aaé:s H.F.

all" and the requirement of a shareholder vote instead turns
upon whether the disposition will leave the corporation
without a significant continuing business activity.

AMENDMENTS PERTAINING TO APPRAISAL RIGHTS. A number of
changes have been made in a continuing effort to allow
corporations, acting through their boards of directors and
shareholders, to change the nature and shape of the enterprise
and the rights of security holders, on the one hand, and, on
the other hand, to allow shareholders who object to the change
to withdraw from the corporation and obtain the fair value of
their investment. This accommodation has been known as
"dissenters' rights" or "appraisal rights". Division XIII is
amended to change the name from the former to the latter.
Shareholders will not be entitled to appraisal if the terms of
the class or series of shares that they hold will not be
changed.

The amendments to division XIII provide that a shareholder
who objects to corporate action effecting fundamental change
will receive fair value where the shares are publicly traded
and there is a sufficient market for the shares. However, the
division also includes provisions identifying conflict-of-
interest transactions in which the market exception will not
apply and appraisal rights will be available to shareholders.

AMENDMENTS PERTAINING TO DIRECTORS AND OFFICERS. Code
section 490.803 provides that a variable range for the size of
the board of directors may be established by the articles or
bylaws. Code section 490.825, committees of the board, has
been amended to allow committees to be given more authority to
act, primarily within limits stated by the board; and a new
provision in Code section 490.825 would allow the board to
appoint one or more directors as alternates to serve on a
committee where one or more is absent or disqualified, and
unless the articles, bylaws, or resolution of the board
creating the committee provided otherwise, would allow the

committee, upon unanimous vote of those present and not
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disqualified, to appoint another director to serve in place of
the absent or disqualified member.

DISSOLUTION. Code section 490.640, governing
distributions, provides that the corporation must satisfy .
equity and bankruptcy insolvency tests before the board can
authorize a distribution, but does not apply to distributions
made in liquidation.

The bill provides for a three-year period to assert claims
against the dissolved corporation, rather than the five years
provided under the current Code, and adds two new Code
sections, 490.1408 and 490.1409, that encourage directors to
anticipate and proviae for such claims. Critical steps
include giving notice to known creditors and claimants,
publication, and in the claims that are unknown or contingent,
a court proceeding pursuant to Code section 490.1408, which
authorizes the corporation's board to file an application in
court for a determination of the amount and form of security
to be provided for payment of claims that are contingent or
have not been made known to the dissolved corporation or that
are based on an event occurring after the effective date of
dissolution, excluding claims that are or are reasonably
anticipated to be barred. The court is authorized to appoint
a guardian ad litem to represent such claimants. The court
hearing the matter may then determine the amount and form to
be provided for payment, and compliance with the court order
shall satisfy the dissolved corporation's obligations with
respect to claims that are contingent, have not been made
known to the dissolved corporation, or are based on an event
occurring after the effective date of dissolution, and such
claims may not be enforced against a shareholder who received
assets in liquidation.

ADDITIONAL AMENDMENTS PERTAINING TO DIRECTORS. Code
section 490.809, dealing with the judicial removal of
directors, requires the action be brought by or in the right
of the corporation, rather than by an authorized percentage of
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1 a class of shareholders. 1In addition, grounds for removal of

2 directors have been amended. Fraudulent conduct remains a
3 basis for removal, but dishonest conduct has been eliminated.
4 Other grounds added are that the director "intentionally
5 inflicted harm on the corporation", or "grossly abused the
6 position of director". Code section 490.821, allowing the
7 board of directors to take action without a meeting, requires
8 that action taken without a meeting by consent must be
9 unanimous, and that action taken by consent is the act of the
10 board of directors when one or more consents signed by all the
11 directors are delivered to the corporation. Consent may be
12 withdrawn by signed revocation delivered to the corporation
13 prior to delivery to the corporation of unrevoked consents
14 signed by all directors.
15 The bill takes effect January 1, 2003.
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
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6. Upon entry of an order under subsection 3 or 5

r the

court shall dismiss the petition to dissolve the corporation

under section 490.1430, and the petitioning sharehold
no longer have any rights or status as a shareholder
corporation, except the right to receive the amounts
to the shareholder by the order of the court which sh
enforceable in the same manner as any other judgment.
7. The purchase ordered pursuant to subsection 5
made within ten days after the date the order becomes
unless before that time the corporation files with th
notice of its intention to adopt articles of dissolut
pursuant to sections 490.1402 and 490.1403, which art
must then be adopted and filed within fifty days ther
Upon filing of such articles of dissolution, the corp
shall be dissolved in accordance with the provisions
sections 490.1405 through 490.1407, and the order ent
pursuant to subsection 5 shall no longer be of any fo
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all be

shall be
final
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18 effect, except that the court may award the petitioning

19 shareholder reasonable fees and expenses in accordance with
20 the provisions of the last sentence of subsection 5 and the
2] petitioner may continue to pursue any claims previously

22 asserted on behalf of the corporation.

23 8. Any payment by the corporation pursuant to an order
24 under subsection 3 or 5, other than an award of fees and

25 expenses pursuant to subsection 5, is subject to the

26 provisions of section 490.640.

27 Sec. 99. Section 490.1603, Code 2001, is amended to read
28 as follows:

29 490.1603 SCOPE OF INSPECTION RIGHT.

30 1. A shareholder's agent or attorney has the same

31 inspection and copying rights as the shareholder the-agent-or
32 attorney-represents represented.

33 2. The right to copy records under section 490.1602
34 includes, if reasonable, the right to receive copies made-by
35 photographic;-xerographicy-or-other-technotogicat-means by
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xerographic or other means, including copies through an

electronic transmission if available and so requested by the

shareholder.

3. The corporation may comply at its expense with a

shareholder's demand to inspect the record of shareholders

under section 490.1602, subsection 2, paragraph "c", by

providing the shareholder with a list of shareholders that was

compiled no earlier than the date of the shareholder's demand.

3v 4. The corporation may impose a reasonable charge,
covering the costs of labor and material, for copies of any
documents provided to the shareholder. The charge shall not
exceed the estimated cost of production, er reproduction, or

transmission of the records.

4s--Phe-corporation-may-compty-with-a-sharehoiderts-demand
to-inspect-the-record-of-sharehoiders-under-seection-496-166025
subsection-27-paragraph-tel-by-providing-the-sharehoider-with
a-tist-of-itts-sharehotders-that-was-compited-no-eartier-than
the-date-of-the-sharehotderis-demand-

Sec. 100. NEW SECTION. 490.1605 INSPECTION OF RECORDS BY
DIRECTORS.

1. A director of a corporation is entitled to inspect and

copy the books, records, and documents of the corporation at
any reasonable time to the extent reasonably related to the
performance of the director's duties as a director, including
duties as a member of a committee, but not for any other
purpose or in any manner that would violate any duty to the
corporation.

2. The district court of the county where the
corporation's principal office, or if none in this state, its
registered office, is located may order inspection and copying
of the books, records, and documents at the corporation's
expense, upon application of a director who has been refused
such inspection rights, unless the corporation establishes
that the director is not entitled to such inspection rights.
The court shall dispose of an application under this
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subsection on an expedited basis.

3. If an order is issued, the court may include provisions
protecting the corporation from undue burden or expense, and
prohibiting the director from using information obtained upon
exercise of the inspection rights in a manner that would
violate a duty to the corporation, and may also order the
corporation to reimburse the director for the director's
costs, including reasonable counsel fees, incurred in
connection with the application.

Sec. 101. NEW SECTION. 490.1606 EXCEPTION TO NOTICE
REQUIREMENT.

1. Whenever notice is required to be given under any
provision of this chapter to any shareholder, such notice
shall not be required to be given if either of the following
applies:

a. Notice of two consecutive annual meetings, and all
notices of meetings during the period between such two
consecutive annual meetings, have been sent to such
shareholder at such shareholder's address as shown on the
records of the corporation and have been returned
undeliverable.

b. All, but not less than two, payments of dividends on
securities during a twelve-month period, or two consecutive
payments of dividends on securities during a period of more
than twelve months, have been sent to such shareholder at such
shareholder's address as shown on the records of the
corporation and have been returned undeliverable.

2, If any such shareholder shall deliver to the
corporation a written notice setting forth such shareholder's
then-current address, the requirement that notice be given to
such shareholder shall be reinstated.

Sec. 102. Sections 490.832, 490.1022, 490.1327, 490.1328,
and 490.1621, Code 2001, are repealed.

Sec. 103. CODE EDITOR DIRECTIVE. The following division
and part titles shall be changed by the Code editor:
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1. Division XII shall be retitled DISPOSITION OF ASSETS.
- 2. Division XIII shall be retitled APPRAISAL RIGHTS.

3. Division XIII, Part A, shall be retitled RIGHT TO
APPRAISAL AND PAYMENT FOR SHARES.

4. Division XIII, Part B, shall be retitled PROCEDURE FOR
EXERCISE OF APPRAISAL RIGHTS.

Sec. 104. EFFECTIVE DATE. This Act, takes effect. January
1, 2003.

EXPLANATION

The following overview highlights the areas of change to
the Iowa Business Corporations Act:

AMENDMENT PERTAINING TO LIABILITY OF DIRECTORS. Code
section 490.202 allows shareholders the option to include in

the articles of incorporation a provision eliminating or
limiting the liability of a director to the corporation or its
shareholders, with certain exceptions. The provision on this
issue is currently in Code section 490.832, but it contains .
more general language on exceptions than the new provision.

AMENDMENTS PERTAINING TO DIRECTOR CONFLICT OF INTERESTS.
Current Code section 490.831 on director conflicts of interest

is deleted and several new sections on the issue are added
from Code sections 490.860 through 490.863. Director
conflicting interest transactions require independent
examination and approval, either by independent directors, or
shareholders, or the court. Definitions are added for
"conflicting interest", "director's conflicting interest
transaction", "related person", "required disclosure", and
"time of commitment" in Code section 490.860.

AMENDMENTS PERTAINING TO DERIVATIVE PROCEEDINGS. Current
Code section 490.740 on derivative proceedings is replaced
with a new part that includes definitions and addresses
shareholder demand on the corporation, stay of proceedings,
dismissal of the action, settlement, and payment of expenses.

Code section 490.742 would allow a shareholder to commence

a derivative proceeding after 90 days after the demand was
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made unless the shareholder has earlier been notified that the
demand has been rejected by the corporation or unless
irreparable injury to the corporation would result by waiting
for the expiration of the 90-day period.

An independent litigation committee may be appointed to
investigate and make recommendations concerning derivative
proceedings under Code section 490.744.

In addition, the bill allows such investigation and
recommendation to be made by a panel appointed either by the
independent directors present at a meeting of the board of
directors if the independent directors constitute a quorum or,
if the independent directors do not constitute a quorum, a
committee of two or more independent directors appointed by a
majority vote of independent directors present at a meeting of
the board of directors. Code section 490.744 addresses the
issue of independence and provides that by itself, the
nomination or election of the director by persons who are
defendants in the derivative proceeding or against whom the
action is demanded shall not cause a director to be considered
as not independent.

AMENDMENTS PERTAINING TO CLOSELY HELD CORPORATIONS. Code
section 490.732 validates shareholder agreements appearing in
the articles or signed by all shareholders, and it authorizes
wide latitude in their content for corporations whose shares
are not listed on a national securities exchange or regularly
traded in a market maintained by one or more members of a
national or affiliated securities association.

New Code section 490.1434 provides an alternative to the
corporation and its shareholders where one or more but fewer
than all shareholders petition for judicial dissolution on
grounds, for example, of deadlock or oppression. The
alternative essentially is a buyout of the petitioning
shareholders, either for an amount the parties can negotiate
or for "fair value", with the corporation having the right to
do so in the first instance, and, if the corporation does not
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so elect, due regard for shareholders' relative positions.

AMENDMENTS PERTAINING TO INDEMNIFICATION AND ADVANCE FOR
EXPENSES. The bill expands the authority of a corporation to
indemnify a director through a charter provision adopted
pursuant to new Code section 490.202, which generally permits
indemnification with respect to a director's conduct to the
same extent that the director's liability for that conduct can
be limited under the section. Code sections 490.851 through
490.859 address the procedures for making decisions on
granting indemnification and authorizing an advance for
expenses, and make a court order available as a remedy to
enforce a legal right to indemnification or expense
advancement. Code section 490.854 permits a court to order an
advance for expenses.

AMENDMENTS PERTAINING TO SHAREHOLDER MEETINGS AND VOTING.
The bill amends Code section 490.702 regarding the percentage
of shares required before a special meeting of shareholders
must be granted, and new Code section 490.704 establishes a
procedure for revoking such a demand. New Code section
490.708 addresses conduct of a meeting of shareholders,
providing that a chair shall preside who, unless the articles
or bylaws provide otherwise, has the authority to determine
the order of business and establish rules for the conduct of
the meeting. The rules adopted and the conduct of the meeting
must be fair to shareholders. Code section 490.722, dealing
with proxies, has been amended to encompass electronic
transmission of proxies. New Code section 490.729 requires
the appointment of one or more inspectors of election for
publicly traded corporations and also delineates the
inspector's duties. Any other corporation may appoint
inspectors pursuant to section 490.729.

AMENDMENTS PERTAINING TO ELECTRONIC FILINGS. Code section
490.140 adds definitions for "deliver", "electronic
transmission", "sign" or "signature", and "voting power".

Code section 490.141 provides that notice by electronic
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transmission is written notice, and that notice from a
corporation to a shareholder may be effective when
electronically transmitted in a manner authorized by the
shareholder. Code sections 490.120, 490.123, 490.124,
490.125, and 490.127 all address electronic filings with the
secretary of state.

AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT AND STANDARDS
OF LIABILITY FOR DIRECTORS. New Code section 490.831,
standards of liability for directors, has been added to
clarify and distinguish the standard a plaintiff must meet in
order for a director to be held liable.

AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT FOR OFFICERS
AND ALSO TO INSPECTION RIGHTS AND NOTICES. Code section
490.842 on standards of conduct for officers is amended in
light of the changes made pertaining to directors. 1In
addition, Code section 490.1603 on the scope of a
shareholder's inspection right is revised to reflect
availability of electronic transmissions. New Code section
490.1605 provides for inspection of records by directors. A
court action is authorized in which the corporation has the
burden of proof, and the court is directed to dispose of an
application of a director for inspection on an expedited
basis.

AMENDMENTS PERTAINING TO FUNDAMENTAL CHANGES. The quorum
required is that stated in current 490.725, namely, "a
majority of votes entitled to be cast on the matter by the
voting group", unless the articles or bylaws require a greater
number. Current Code language requires that the votes cast in
favor of a proposed change exceed those cast opposing it.

Current Code section 490.1202 addresses sales of assets
other than in the regular course of business and requires
shareholder approval of a sale or other disposition of all or
substantially all corporate assets where it does not occur in
the regular course of business. As amended, Code section
490.1202 does not utilize the standard "all or substantially
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all" and the requirement of a shareholder vote instead turns
upon whether the disposition will leave the corporation
without a significant continuing business activity.

AMENDMENTS PERTAINING TO APPRAISAL RIGHTS. A number of
changes have been made in a continuing effort to allow
corporations, acting through their boards of directors and
shareholders, to change the nature and shape of the enterprise
and the rights of security holders, on the one hand, and, on
the other hand, to allow shareholders who object to the change
to withdraw from the corporation and obtain the fair value of
their investment. This accommodation has been known as
"dissenters' rights" or "appraisal rights". Division XIII is
amended to change the name from the former to the latter.
Shareholders will not be entitled to appraisal if the terms of
the class or series of shares that they hold will not be

changed.
The amendments to division XIII provide that a shareholder
who objects to corporate action effecting fundamental change

will receive fair value where the shares are publicly traded
and there is a sufficient market for the shares. However, the
division also includes provisions identifying conflict-of-
interest transactions in which the market exception will not
apply and appraisal rights will be available to shareholders.
AMENDMENTS PERTAINING TO DIRECTORS AND OFFICERS. Code
section 490.803 provides that a variable range for the size of
the board of directors may be established by the articles or
bylaws. Code section 490.825, committees of the board, has
been amended to allow committees to be given more authority to
act, primarily within limits stated by the board; and a new
provision in Code section 490.825 would allow the board to
appoint one or more directors as alternates to serve on a
committee where one or more is absent or disqualified, and
unless the articles, bylaws, or resolution of the board
creating the committee provided otherwise, would allow the

committee, upon unanimous vote of those present and not
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disqualified, to appoint another director to serve in place of
the absent or disqualified member.

DISSOLUTION. Code section 490.640, governing
distributions, provides that the corporation must satisfy
equity and bankruptcy insolvency tests before the board can
authorize a distribution, but does not apply to distributions
made in liquidation.

The bill provides'for a three-year period to assert claims
against the dissolved corporation, rather than the five years
provided under the current Code, and adds two new Code
sections, 490.1408 and 490.1409, that encourage directors to
anticipate and provide for such claims. Critical steps
include giving notice to known creditors and claimants,
publication, and in the claims that are unknown or contingent,
a court proceeding pursuant to Code section 490.1408, which
authorizes the corporation's board to file an application in
court for a determination of the amount and form of security
to be provided for payment of claims that are contingent or
have not been made known to the dissolved corporation or that
are based on an event occurring after the effective date of
dissolution, excluding claims that are or are reasonably
anticipated to be barred. The court is authorized to appoint
a guardian ad litem to represent such claimants. The court
hearing the matter may then determine the amount and form to
be provided for payment, and compliance with the court order
shall satisfy the dissolved corporation's obligations with
respect to claims that are contingent, have not been made
known to the dissolved corporation, or are based on an event
occurring after the effective date of dissolution, and such
claims may not be enforced against a shareholder who received
assets in liquidation.

ADDITIONAL AMENDMENTS PERTAINING TO DIRECTORS. Code
section 490.809, dealing with the judicial removal of
directors, requires the action be brought by or in the right
of the corporation, rather than by an authorized percentage of
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a class of shareholders. 1In addition, grounds for removal of
directors have been amended. Fraudulent conduct remains a
basis for removal, but dishonest conduct has been eliminated.
Other grounds added are that the director "intentionally
inflicted harm on the corporation", or "grossly abused the
position of director”. Code section 490.821, allowing the
board of directors to take action without a meeting, requires
that action taken without a meeting by consent must be
unanimous, and that action taken by consent is the act of the
board of directors when one or more consents signed by all the
directors are delivered to the corporation. Consent may be
withdrawn by signed revocation delivered to the corporation
prior to delivery to the corporation of unrevoked consents
signed by all directors.

The bill takes effect January 1, 2003.

LSB 51558V 79
-105- jj/cE/24



y

SENATE CLIP SHEET APRIL 1, 2002

SENATE FILE 2285

S-5276

50

Amend Senate File 2285 as follows:

1. Page 3, line 29, by striking the word "and".

2. Page 7, line 6, by inserting before the figure
"(l)" the following: "For purposes of this
subsection, the following shall apply:"

3. Page 8, line 10, by striking the word
"holders"” and inserting the fcllowing: '"heitders
shareho.ders'".

4. Page 9, line 18, by inserting before the word
"votes" the following: "ballots, proxies, or".

5. Page 13, line 17, by striking the word
"section" and inserting the following: ‘"subsection".

6. Page 13, line 26, by striking the word
"section" and inserting the following: ‘'"subsection".

7. Page 23, line 17, by inserting after the word
and figure "subsection 5" the following: ", paragraph

a,".
" 8. Page 24, by striking lines 28 and 29 and
inserting the following: '"the protection afforded by
section 490.832 if interposed as a".

9. Page 26, by inserting after line 26 the
following: :

"Sec. . Section 490.832, Code 2001, is amended
by striking the section and inserting in lieu thereof
the following: )

490.832 DIRECTOR CONFLICT OF INTEREST.

1. A conflict of interest transaction is a
transaction with the corporation in which a director
of the corporation has a direct or indirect interest.
A conflict of interest transaction is not voidable by
the corporation solely because of the director's
interest in the transaction i1f any one of the
following is true:

a. The material facts of the transaction and the
director's interest were disclosed or known to the
board of directors or a committee of the board of
directors and the board of directors or committee
authorized, approved, or ratified the transaction.

b. The material facts of the transaction and the
director's interest were disclosed or known to the
sharehoiders entitled to vote and the shareholders
authorized, approved, or ratified the transaction.

c. The transaction was fair to the corporation.

2. For purposes of this section, a director of the
corporation has an indirect interest in a transaction
if either of the following 1s true:

a. Another entity in which the director has a
material financial interest or in which the director
is a general partner is a party to the transaction.

b. Another entity of which the director is a

S-5276 -1-
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director, officer, or trustee is a party to the
transaction and the transaction is or should be
considered by the board of directors of the
corporation.

3. For purposes of subsection 1, paragraph "a'", a
conflict of interest transaction is authorized,
approved, or ratified if it receives the affirmative
vote of a majority of the directors on the board of
directors or on the committee, who have no direct or
indirect interest in the transaction, but a
transaction may not be authorized, approved, or
ratified under this section by a single director. If
a majority of the directors who have no direct or
indirect interest in the transaction vote to
authorize, approve, or ratify the transaction, a
quorum is present for the purpose of taking action
under this section. The presence of, or a vote cast
by, a director with a direct or indirect interest in
the transaction does not affect the validity of any
action taken under subsection 1, paragraph "a", if the
transaction is otherwise authorized, approved, or
ratified as provided in that subsection.

4. For purposes of subsection 1, paragraph "b", a
conflict of interest transaction is authorized,
approved, or ratified if it receives the vote of a
majority of the shares entitled to be counted under
this subsection. Shares owned by or voted under the
control of a director who has a direct or indirect
interest in the transaction, and shares owned by or
voted under the control of an entity described in
subsection 2, paragraph "a", shall not be counted in a
vote of shareholders to determine whether to
authorize, approve, or ratify a conflict of interest
transaction under subsection 1, paragraph "b". The
vote of those shares, however, is counted in
determining whether the transaction 1s approved under
other sections of this chapter. A majority of the
shares, whether or not present, that are entitled to
be counted in a vote on the transaction under this
subsection constitutes a guorum for the purpose of
taking action under this section."

10. Page 29, line 17, by striking the word "in"
and inserting the following: "“as to".

11. Ppage 30, line 20, by striking the words "of
the" and inserting the following: "or the".

12. Page 30, line 21, by striking the word "of"
and inserting the following: "or".

13. Page 32, by striking line 29, and inserting
the following: "was in the eerperatien's best

interests of the corporation."

S-5276 -2-

Page 5




SENATE CLIP SHEET APRIL 1, 2002 ‘ Page 6

S-5276
Page 3

1 14. Page 32, by striking line 31, and inserting

2 the following: "at least not opposed to the

3 eerporatien's best interests of the corporation."”

4 15. Page 35, lines % and 7, by striking the words
5 "Authorizations of payments" and inserting the

6 following: ‘'"ef—payments Authorizations".

7 16. By striking page 41, line 25, through page

8 47, line 11.

9 17. ©Page 48, line 14, by striking the word

10 "conflict" and inserting the following: ‘“eepfiiet

11 conflicts".

12 18. Page 49, line 31, by striking the word "that"
13 and inserting the following: ‘"&hat the".

14 19. Page 56, line 13, by striking the word

15 "another" and inserting the following: "an other".
16 20. Page 56, line 19, by striking the word

17 "another" and inserting the following: "an other".
18 21. Page 56, line 31, by striking the word

19 "another" and inserting the following: '"an other".
20 22. Page 57, line 30, by striking the word
21 "securities" and inserting the following:
22 "securities,".
23 23. Page 62, lines 5 and 6, by striking the words
24 "an existing" and inserting the following: "a'".
25 24. Page 67, line 6, by striking the word
26 "entity" and inserting the following: "entity,".
2 25. Page 68, by inserting after line 9 the
28 following:
29 "Sec. . NEW SECTION. 490.1108A CONSIDERATION
30 OF ACQUISITION PROPOSALS -- COMMUNITY INTERESTS.

31 1. A director, in determining what is in the best
32

c0

interest ©i the corporation when considering a tender
offer or proposal of acguisition, merger,
consolidation, or similar proposal, may consider any
or all of the following community interest factors, in
addition to consideration of the effects of any action
on shareholders:

a. The effects of the action on the corporation's
employees, suppliers, creditors, and customers.

b. The effects of the action on the communities in
which the corporation operates.

c. The long-term as well as short-term interests
of the corporation and its shareholders, including the

possibility that these interests may be best served by
tne continued independence of the corporation.

2. If on the basis of the community interest
factors described in subsection 1, the board of
directors determines that a proposal or offer to
acguire or merge the corporation is not in the best
interests of the corporation, it may reject the

S-5276 -3-
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proposal or offer. If the board of directors
determines to reject any such proposal or offer, the
board of directors has no obligation to facilitate, to
remove any barriers to, or to refrain from impeding,
the proposal or offer. Consideration of any or all of
the community interest factors is not a violation of
the business judgment rule or of any duty of the
director to the shareholders, or a group of
shareholders, even if the director reasonably
determines that a community interest factor or factors
outweigh the financial or other benefits to the
corporation or a shareholder or group of shareholders.

"Sec. . Section 490.1110, subsection 2,
paragraph £, subparagraph (2), subparagraph
subdivision (a), Code 2001, is amended to read as
follows:

(a) A merger of the corporation, other than a
merger pursuant to section 49633464 490.1105.

Sec. . Section 490.1110, subsection 3,
paragraph ¢, subparagraph (3), subparagraph
subdivision (b), Code 2001, is amended to read as
follows:

(b) Pursuant to a merger under section 496833064
490.1105."

26. Page 71, line 3, by striking the word
"presented" and inserting the following: 'present".

27. Page 72, by inserting after line 16 the
following:

"With respect to shares of a corporation that is a
bank holding company as defined in section 524.1801,
the factors identified in section 524.1406, subsection
3, paragraph "a", shall also be considered in
determining fair value."

28. Page 74, lines 25 and 26, by striking the

words "corporate action taken pursuant to a
shareholder vote," and inserting the following:
Mo et B e PP NP NP D= DA
J__t/UJ.L/LL,\_, =5 AU E W o L iy 1l r/u_x_uuu.lxw. U L OIS T [ =, § e
Fore' .
29. Page 74, lines 29 through 31, by striking the
words "that provides that voting or nonvoting

shareholders are entitled to dissent and obtailn
payment for their shares" and inserting the following:

Mo vz Ao Bl oz 0 EE N et T o i SR NP S SN N Aoy o
r/.L VIO ~ LU g o @ A \4 L_Lllg A s my 11000 L,_L.lj.\j [ 0 gt i € W g, N Ny § [, = - 5% S m weny
nt 31 A 4 ENERPSWPERS SE D PN SN SN I SN SN 2o Vot o S <RSI S SN P
LI N G S Sy U H W W § AT AT TS CAllNA AP S W G i iy tJL;L_YllL LI JR L W g T
Shaﬂfes"

30. Page 76, line 2, by striking the word "who:"
and inserting the following: "who fulfills either of
the following:"

31. Page 77, line 4, by striking the figure
"490.862" and inserting the following: "490.832".

S-5276 -4-
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32. Page 82, line 29, by striking the letter
"talt" and inserting the following: ‘itel",

33. Page 82, by striking line 32, and inserting
the following: "490.1325. 1In addition, a shareholder
who wishes to exercise appraisal rights must execute
and return the form and, in a case of certificated
shares, deposit the shareholder's certificates in".

34. Page 83, by striking lines 5 through 8, and
inserting the following:

«Q
M

qr

K B
(

t.
VY

qt i

Fetien— A".
83, line 29, by inserting after the
figure " (2)," the following: "is due,".

36. Page 86, line 33, by striking the word
"unsettled" and inserting the following:
"unsettled, ".

37. Page 92, line 3, by inserting before the
words "the assets" the following: "if".

38. Page 94, line 29, by striking the word "may"
and inserting the following: ‘"shall".

39. Page 98, by inserting after line 31 the
following:

"Sec. ___. Section 491.3, subsection 8, Code 2001,
is amended to read as follows:

8. A corporation organized under or subject to
this chapter may make indemnification as provided in
sections 490.850 through 4868353 4950.859.

Sec. . Section 491.16, Code 2001, is amended to
read as follows:

491.16 INDEMNIFICATION OF OFFICERS, DIRECTORS,
EMPLOYEES, AND AGENTS -- INSURANCE.

Sections 490.850 through 486-858 490.859 apply to
corporations organized under or subject to this
chapter.

Sec. . Sectilon 497.34, Code 2001, is amended to
read as follows:

497 .34 INDEMNIFICATION.

A cooperative association operating under this
chapter may indemnify any present or former director,
officer, employee, member, or volunteer 1in the manner
and in the instances authorized in sections 490.850
through 4853858 490.859, provided that where sections
490.850 through 4596858 490.859 provide for action by
shareholders the sections are applicable to action by
voting members of the cooperative asscciation, and
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sections are applicable to the cooperative association
organized under this chapter, and where sections
490.850 through 486858 490.859 refer to the director
the sections are applicable to a director, officer,
employee, member, or volunteer of the cooperative
association organized under this chapter.

Sec. . Section 498.36, Code 2001, is amended to
read as follows:

498.36 INDEMNIFICATION.

A cooperative association operating under this
chapter may indemnify any present or former director,
officer, employee, member, or volunteer in the manner
and in the instances authorized in sections 490.850
through 486858 490.859, provided that where sections
490.850 through 486858 490.859 provide for action by
shareholders the sections are applicable to action by
voting members of the cooperative association, and
where sections 490.850 through 488-858 490.859 refer
to the corporation organized under chapter 490 the
sections are applicable to the cooperative association
organized under this chapter, and where sections
490.850 through 496858 490.859 refer to the director
the sections are applicable to a director, officer,
employee, member, or volunteer of the cooperative
association organized under this chapter.

Sec. . Section 499.59A, Code 2001, is amended
to read as follows:

499.59A INDEMNIFICATION.

A cooperative association operating under this
chapter may indemnify any present or former director,
officer, employee, member, or volunteer in the manner
and in the instances authorized in sections 490.850
through 496858 49(0.859, provided that where sections
490.850 through 496-858 490.859 provide for action by
shareholders the sections are applicable to action by
voting members of the cooperative association, and
where sections 490.850 through 4863858 490.859 refer
to the corporation organized under chapter 490 the
sections are applicable to the cooperative association
organized under this chapter, and where sections
490.850 through 496358 490.859 refer to the director
the sections are applicable to a director, officer,
employee, member, or volunteer of the cooperative
association organized under this chapter.

Sec. . Section 499.69A, subsections 4 and 7,
Code 2001, are amended to read as follows:

4. For a surviving cooperative association, a
qualified merger becomes effective upon the filing of
the articles of merger with the secretary of state and
the issuance of a certificate of merger pursuant to

S-5276 -6-
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section 499.68 or the date stated in the articles of
merger, whichever 1s later. For a surviving qualified
corporation, a qualified merger becomes effective upon
the filing of the articles of merger with the
secretary of state pursuant to section 4863365
490.1106 or the date stated in the articles, whichever
is later.

7. A foreign cooperative association may
participate in a qualified merger as provided in this
section, if the foreign cooperative association
complies with the requirements for a cooperative
association under this section and the requirements
for a foreign cooperative association under section
499.69. A foreign corporation may participate in a
qualified merger as provided in this section if it
complies with the requirements of a qualified
corporation under this section and the requirements
for a foreign corporation under section 496-—=164

490.1102.

Sec. . Section 508B.2, unnumbered paragraph 2,
Code 2001, 1s amended to read as follows:

A plan of conversion may provide that a mutual
company may convert into a domestic stock company,
convert and merge, or convert and consolidate with a
domestic stock company, as provided in chapter 490 or
491, whichever is applicable. However, the mutual
company 1is not required to comply with sections
491.102 through 491.105 or sections 486—36+ 4950.1102
and 496—3363 490.1104 relating to approval of merger
or consclidation plans by boards of directors and
shareholders, 1if at the time of approval of the plan
of conversion the board of directors approves the
merger or consolidation and if at the time of approval
of the plan by policyholders as provided in section
S08B.6, the policyholders approve the merger or
consolidation. This chapter supersedes any
conflicting provisions of chapters 521 and 521A. A
muctual company may convert, merge, or consolidate as
part of a plan of conversion in which a majority or
all of the common shares of the stock company are
acquired by another corporation, which may be a
corporation organized for that purpose, or in which
the new stock company consolidates with a stock
comcany to form ancther stock company.

Sec. . Section 504A .4, subsection 14, Code
2001, is amended to read as follows:
14. A corporation operating under this chapter may

indemnify any present or former director, officer,
empioyee, member, or volunteer in the manner and in
the instances authorized in sections 490.850 through

S-5276 -7-
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496858 490.859,

Sec. . Section 508B.13, Code 2001, is amended
to read as follows:

508B.13 PROHIBITIONS ON CERTAIN OFFERS TO ACQUIRE
SHARES.

Prior to and for a period of five years following
the effective date of the conversion, and in the case
of the plans of conversion specified in subsections 1
and 3 of section 508B.3, five years following the date
of distribution of consideration to the policyholders
in exchange for their membership interests, a person,
other than the reorganized company, other than an
employee benefit plan or empioyee benefit trust
sponsored by the reorganized company, Or as otherwise
specifically provided for in the plan of conversion,
shall not directly or indirectly acquire or offer to
acquire the beneficial ownership of more than five
percent of any class of vecting security of the
reorganized company, and a person, other than the
reorganized company or other than an employee benefit
plan or employee benefit trust sponscred by the
reorganized company, who acquires five percent or more
of any class of voting security of the reorganized
company prior to the conversion or as specifically
provided for in the plan of conversion, shall not
directly or indirectly acquire or offer to acguire the
beneficial ownership of additional wvoting securities
of the reorganized company, unless the acquisition is
approved by the commissioner as not being contrary to
the interests of the policyholders of the reorganized
company or its life insurance company subsidiary and
by the board of directors of the reorganized company.
The commissioner and the board of directors may
consider the factors set forth in section 49631368
490.1108A. The provisions of section 521A.3, except
stbsection 4, paragraph "a'", shall be applicable to a
proposed acguisition subject to this section. An
approved plan of conversion may include a stock option
plan. As used in this section, "beneficial ownership"
means, with respect to a security, the sole or shared
power to vote or direct the voting of the security or
the sole power to dispose or direct the disposition of
the security.

Sec. . Section 508C.16, unnumbered paragraph 2,
Code 2001, is amended to read as follows:

Sections 490.850 through 496858 450.859 apply to
the association.

Sec. . Section 524.801, subsection 7, Code
2001, is amended to read as follows:

7. To indemnify a director, officer, or employee,
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or a former director, officer, or employee of the
state bank in the manner and in the instances
authorized by sections 490.850 through 486358
490.859.

Sec. ___ . Section 524.1213, subsection 2, Code
Supplement 2001, is amended to read as follows:

2. A united community bank office formed under
this section shall have a united community bank office
board, at least one-half or more of the members of
which shall be residents of the county in which the
united community bank office is located. The
liability of the united community bank office board
shall be limited as provided in section 524.614. The
bank establishing and operating the united community
bank office may indemnify members of the united
community bank office bcard as agents of the bank in
the manner and in the instances authorized by sections
490.850 through 495858 490.859.

Sec. . Section 524.1309, subsection 8, Code
2001, 1s amended to read as follows:
8. A shareholder of a state bank who objects to

adoption by the state bank of a plan to cease to carry
on the business of banking and to continue as a
corporation subject to chapter 490, is entitled to &he

[, Py T = = pe Py

appraisal rights provided for in chapter 490, division
XIII.

Sec. . Section 524.1402, subsection 2, Code
2001, 1is amended to read as follows:
2. In the case of a state bank which is a party to

the plan, if the proposed merger will result in a
state bank subject to this chapter, adoption of the
plan by such state bank requires the affirmative vote
of at least a majority of the directors and approval
by the shareholders, in the manner and according to
the procedures prescribed in section 486—3353
490.1104, at a meeting called in accordance with the
terms of that section. 1In the case of a national
bank, or if the proposed merger will result in a
national bank, adoption of the plan by each party to
the merger shall require the affirmative vote of at
least such directors and shareholders whose
affirmative vote on the plan is required under the
laws of the United States. Subject to applicable
requirements of the laws of the United States In a
case in which a national bank is a party to a plan,
any modification of a plan which has been adopted
shall be made by any method provided in the plan, or
in the absence of such provision, by the same vote as
required for adoption.

276 -9~
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Sec. . Section 524.1406, Code 2001, is amended
to read as follows:

524.1406 RISHTES APPRAISAL RIGHTS OF BISSENTING
SHAREHOLDERS.

1. A shareholder of a state bank, which is a party
to a proposed merger plan which will result in a state
bank subject to this chapter, who objects to the plan
is entitled to the—rights—ondremedies—eof adisserting
shareholder appraisal rights as provided in chapter
490, division XIII.

2. 1f a shareholder of a national bank which is a
party to a proposed merger plan which will result in a
state bank, or a shareholder of a state bank which is
a party to a plan which will result in a national
bank, objects to the plan and complies with the
requirements of the applicable laws of the United
States, the resulting state bank or national bank, as
the case may be, is liable for the value of the
shareholder's shares as determined in accordance with
such laws of the United States.

3. a. Notwithstanding any contrary provision in
chapter 490, division XIII, in determining the fair
value of the shareholder's shares of a bank organized
under this chapter or a bank holding company as
defined in section 524.1801 in a transaction or event
in which the shareholder is entitled to the—xights—and
remedies—eofa—dissenting—shareholder appraisal rights,
due consideration shall be given to valuation factors
recognized for federal and estate tax purposes,
including discounts for minority interests and
discounts for lack of marketability. However, any
payment made to dissemnting shareholders under section
4903325 490.1324 shall be in an amount not less than
the stockholders' equity in the bank disclosed in its
last statement of condition filed under section
524.220 or the total equity capital of the bank
holding company disclosed in the most recent report
filed by the bank holding company with the board of
governors of the federal reserve system, divided by
the number of shares outstanding.

b. Prior to giving notice of a meeting at which a
shareholder of a bank organized under this chapter or
a bank holding company as defined in section 524.1801
would be entitled to therights—and remedies—of =
i ssenting—sharehotder appraisal rights, such bank or
bank holding company may seek a declaratory judgment
to establish the fair value for purposes of section
490.1301, subsection 4, of shares held by such
shareholders. Another cause of action or a
counterclaim shall not be joined with such a

S-5276 -10-
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declaratory action. A declaratory judgment shall be
filed in the county where the principal place of
business of the bank or bank holding company is
located. The court shall appoint an attorney to
represent minority shareholders. All shareholders of
the bank or bank holding company shall be served with
notice of the action and be advised of the name,
address, and telephone number of the attorney
appointed to represent minority shareholders. The
attorney appointed to represent minority shareholders
shall select an appraiser to give an opinion of the
fair value of such shares. The bank or bank holding
company may select an appraiser to give an opinion on
the fair value of the shares of the bank or bank
holding company. Any shareholder may participate
individually and present evidence of the fair value of
such sharenolder's shares. All court costs,
appraiser's fees, and the fees and expenses of the
attorney appointed to represent the minority
shareholders shall be assessed against the bank or the
bank holding company. A judgment in the action shall
not determire fair value for a share to be less than
the stockholders' equity in the bank disclosed in its
last statement of condition filed under section
524.220 or the total equity capital of the bank
holding company disclosed in the most recent report
filed by the bank holding company with the board of
governors of the federal reserve system, divided by
the number of shares outstanding. A final Jjudgment in
the action shall establish fair value for the purposes
of chapter 490, division XIII and shall be disclosed
to the shareholders in the notice to shareholders of
the meeting to approve the transaction that gives rise
to eissenterst appraisal rights. If the proposed
transaction is approved by the shareholders, upon
consummation of the proposed transaction the fair
value so established shall be paid to each shareholder
entitled to payment for the shareholder's shares upon
receipt of such shareholder's share certificates.

Sec. _ . Section 524.1408, Code 2001, is amended
to read as follows:

524.1408 MERGER OF CORPORATION SUBSTANTIALLY OWNED
BY A STATEZ RANK.

A state bank owning at least ninety percent of the
outstanding shares, of each class, of another
corroration which it is authorized to own under this
chapter, may merge the other corporation into itself
wlthout approval by a vote of the shareholders of
either the state bank or the subsidiary corporation.
The board of directors of the state bank shall approve
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a plan of merger, mail to shareholders of record of
the subsidiary corporation, and prepare and execute
articles of merger in the manner provided for in
section 4963364 490.1105. The articles of merger,
together with the applicable filing and recording
fees, shall be delivered to the superintendent who
shall, if the superintendent approves of the proposed
merger and if the superintendent finds the articles of
merger satisfy the requirements of this section,
deliver them to the secretary of state for filing and
recording in the secretary of state's office, and they
shall be filed in the office of the county recorder.
The secretary of state upon filing the articles of
merger shall issue a certificate of merger and send
the certificate to the state bank and a copy of it to
the superintendent.

Sec. . Section 524.1417, Code 2001, is amended
to read as follows:

524.1417 ERFESHFS APPRAISAL RIGHTS OF BESSENEIHG
SHAREHOLDER OF CONVERTING STATE OR NATIONAL BANK OR
FEDERAL SAVINGS ASSOCIATION.

1. A shareholder of a state bank whiek that
converts into a national bank or federal savings
association who objects to the plan of conversion is
entitled to &herightsand remedies—of o dissenting
sharehelder appraisal rights as provided in chapter
490, division XIITI.

2. If a shareholder of a national bank or federal
savings association+—whiek that converts into a state
bank+ objects to the plan of conversion and complies
with the requirements of applicable laws of the United
States, the resulting state bank is liable for the
value of the shareholder's shares as determined in
accordance with such laws of the United States.

Sec. . Section 533.4, subsection 27, Code 2001,
is amended to read as follows:

27. To provide indemnity for the director,
officer, or employee in the same fashion that a
corporation organized under chapter 490 could under
sections 490.850 through 496858 490.859; however,
where those sections provide for action by
shareholders the provision is applicable to action by
members of the credit union and where the sections
have reference to the corporation organized under
chapter 490, the provision is applicable to the
association organized under this chapter.

Sec. . Section 534.504, Code 2001, is amended
to read as follows:

534.504 MEETINGS OF STOCKHOLDERS.

Sections 490.701 through 496-—F3% 490.732 apply to
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‘ 2 Sec. . Section 534.605, subsection 4, Code
3 Supplement 2001, is amended to read as follows:
4 4. An association operating under this chapter may
5 indemnify any present or former director, officer, or
6 empioyee in the manner and in the instances authorized
7 in sections 490.850 through 4868-858 490.859. 1If the
8 association is a mutual association, the references in
9 those sections to stockholder shall be deemed to be
10 references to members.

11 Sec. . Section 534.607, Code 2001, is amended
12 to read as follows:

13 534.607 INDEMNIFICATION.

14 Except as otherwise provided in section 534.602,

15 sections 490.850 through 486-858 490.859 apply to
16 associlations incorporated under this chapter."

17 40. Page 98, line 32, by striking the figure
18 "490.832,".
19 41. By renumbering, redesignating, and correcting

20 internal references as necessary.
By NEAL SCHUERER
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