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A BILL FOR

An Act relating to the payment of the legal defense costs of
indigent persons, expanding the duties of the state public
defender, and providing for the appointment and removal of
certain state public defender personnel.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section 1. Section 8.59, Code 1999, is amended to read as ‘
follows:

8.59 APPROPRIATIONS FREEZE.

Notwithstanding contrary provisions of the Code, the
amounts appropriated under the applicable sections of the Code
for fiscal years commencing on or after July 1, 1993, are
limited to those amounts expended under those sections for the
fiscal year commencing July 1, 1992. If an applicable section
appropriates moneys to be distributed to different recipients
and the operation of this section reduces the total amount to
be distributed under the applicable section, the moneys shall
be prorated among the recipients. As used in this section,
"applicable sections" means the following sections: 53.50,
229.35, 230.8, 230.11, 405A.8, 411.20, and 663.4457-and-822<5.

Sec. 2. Section 13B.4, subsections 1 through 3, Code 1999,
are amended to read as follows:

1. The state public defender shall coordinate the
provision of legal representation of all indigents under

arrest or charged with a crime, seeking postconviction relief,

against whom a contempt action is pending, in proceedings
under chapter 229A, on appeal in criminal cases, and on appeal

in proceedings to obtain postconviction relief when ordered to
do so by the district court in which the judgment or order was
issued, and may provide for the representation of indigents in
proceedings instituted pursuant to chapter 908. The state
public defender shall not engage in the private practice of
law.

2. The state public defender shall file with the clerk of
the district court in each county served by a public defender
a designation of which local public defender office shall
receive notice of appointment of cases. Except as otherwise
provided, in each county in which the state public defender
files such designation, the state public defender or its
designee shall be appointed by the court to represent all
eligible indigents, whether-the-case-is-eriminat-or-juveniie .
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in-nature in all of the cases and proceedings specified under

subsection 1. The appointment shall not be made if the state
public defender notifies the court that the local public
defender will not provide legal representation in cases

involtving-offenses as identified in the designation by the
state public defender.

3. The state public defender may contract with persons
admitted to practice law in this state for the provision of
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legal services to indigent er-partiatiy-indigent persons.
Sec. 3. Section 13B.4, subsection 7, Code 1999, is amended
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to read as follows:
7. The state public defender shall adopt rules, as
necessary, pursuant to chapter 17A to administer this chapter
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and sectiton-815+9 chapter 815. A
Sec. 4. Section 13B.8, subsection 2, Code 1999, is amended
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to read as follows:
2. The state public defender may appoint a local public
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defender and may remove the local public defender, assistant
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local public defenders, clerks, investigators, secretaries, or
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other employees for cause. Phe Each local public defender,
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and any assistant local public defender, must be an attorney
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admitted to the practice of law before the Iowa supreme court.

23 Sec. 5. Section 13B.9, subsection 1, paragraph c, Code

24 1999, is amended by striking the paragraph.

25 Sec. 6. Section 13B.9, subsection 3, Code 1999, is amended
26 by striking the subsection.

27 Sec. 7. Section 13B.10, subsections 2 through 4, Code

28 1999, are amended by striking the subsections.

29 Sec. B. Section 815.4, Code 1999, is amended to read as

30 follows:

31 815.4 SPECIAL WITNESSES FOR INDIGENTS.

32 Witnesses secured for indigent er-partiatty-indigent

w
w

defendants under R.Cr.P. 19 must file a claim for compensation
supported by an affidavit specifying the time expended,

w W
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services rendered, and expenses incurred on behalf of the
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defendant.

Sec. 9. Section 815.5, Code 1999, is amended to read as
follows:

815.5 EXPERT WITNESSES FOR STATE AND DEFENSE.

Notwithstanding the provisions of section 622.72,
reasonable compensation as determined by the court shall be
awarded expert witnesses, expert witnesses for an indigent er
partiatty-indigent person referred to in section 815.4, or
called by the state in criminal cases.

Sec. 10. Section 815.7, Code 1999, is amended to read as
follows:

815.7 FEES TO ATTORNEYS.

An attorney who has not entered into a contract authorized
under section 13B.4 and who is appointed by the court to

represent any person charged with a crime in this state,
seeking postconviction relief, against whom a contempt action

is pending, appealing a criminal conviction, appealing a ‘

denial of postconviction relief, or subject to a proceeding

under chapter 228A, or to serve as counsel for any person or

guardian ad litem te-a-persen for any child in juvenile court,

in-this-state shall be entitled to a reasonable compensation
which shall be the ordinary and customary charges for like
services in the community to be decided in each case by a
judge of the district court or of the juvenile court, as
applicable, including such sum or sums as the court may
determine are necessary for investigation in the interests of
justice and in the event of appeal the cost of obtaining the
transcript of the trial and the printing of the trial record
and necessary briefs in behalf of the defendant. However, the
reasonable compensation awarded an attorney shall not be
calculated based upon an hourly rate that exceeds the rate a
contract attorney as provided in section 13B.4 would receive
in a similar case. Such attorney need not follow the case
into another county or into the appellate court unless so
directed by the court at the request of the defendant, where .
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grounds for further litigation are not capricious or
unreasonable, but if such attorney does so, the attorney's fee
shall be determined accordingly. Only one attorney fee shall
be so awarded in any one case except that in class "A" felony
cases, two may be authorized.

Sec. 11. Section 815.9, Code 1999, is amended to read as
follows:

815.9 INDIGENCY DETERMINED -- PENALTY.

1. For purposes of this chapter, section-68:87-section
222+22 chapter 13B, chapter 2292, chapter 232, chapter 665,
chapter 814, chapter 822, and the rules of criminal procedure,

the-fotlowing-appty a person is indigent if the person is

entitled to an attorney appointed by the court as follows:

a. A person is indigent entitled to an attorney appointed

by the court to represent the person if the person has an

income level at or below one hundred £ifty twenty-five percent
of the United States poverty level as defined by the most

recently revised poverty income guidelines published by the
United States department of health and human services, unless
the court determines that the person is able to pay for the

cost of an attorney to represent the person on the pending

charges. In making the determination of a person's ability to

pay for the cost of an attorney, the court shall consider not

only the person's income, but also the availability of any

assets subject to execution, including but not limited to

cash, stocks, bonds, and any other property which may be

applied to the satisfaction of judgments.

bs--A-person-is-not-indigent-if-the-person-has-an-income
tevel-greater-than-one-hundred-£ifty-percent-of-the-nited
States-poverty-tevei-as-defined-by-the-most-recentiy-revised
poverty-income-guideiines-pubtished-by-the-United-States
department-of-heatth-and-human-servicess

¢ b. A person with an income level greater than one
hundred £ifty twenty-five percent, but less-than at or below

two hundred percent, of the most recently revised poverty

-4~
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income guidelines published by the United States department of
health and human services may-be-deemed-partiaitty-indigent-by
shall not be entitled to an attorney appointed by the court,

unless the court pursuant-te makes a written finding thats
given-the-personis-cirecumstances; not appointing counsel on
the pending charges would cause the person substantial

hardship. However;-the-court-shaii-require-a-person-appointed
counsei-to-contribute-teo-the-cost-of-representation-in
accordance-with-rultes-adopted-by-the-state-pubtic-defenders

In determining whether substantial hardship would result, the

court shall consider not only the person's income, but also

the availability of any assets subject to execution, including

but not limited to cash, stocks, bonds, and any other property

which may be applied to the satisfaction of judgments.

@ c. A person with an income level greater than two
hundred percent of the most recently revised poverty income
guidelines published by the United States department of health
and human services shall not be deemed-indigent-or-partiatty
+ndigent entitled to any attorney appointed by the court,

unless the person is charged with a felony and the court makes
a written finding thaty-given-the-persenis-cirecumstances; not
appointing counsel would cause the person substantial
hardship. However;-the-court-shati-require-a-person-appointed
counsei-to—contribute-to-the-cost-of-representation-in
accordance-with-rutes-adopted-by-the-state-pubiic-defender~

In determining whether substantial hardship would result, the

court shall consider not only the person's income, but also

the availability of any assets subject to execution, including

but not limited to cash, stocks, bonds, and any other property

which may be applied to the satisfaction of judgments.

2. A determination of the-indigent-status-of whether a
person is entitled to an appointed attorney shall be made on
the basis of an affidavit of financial status submitted at the

time of the person's initial appearance before-a-ecourt or at
such later time as a request for court appointment of counsel

e
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is made. If-a-persen-is-granted-itegai-assistance-as-an
indigent-or-partiat-indigenty-the-financiat-statement-shati-be
filted-and-permanentiy-retained-in-the-persents-court-fiies

The state public defender shall adopt rules prescribing the
form and content of the affidavit of financial statement-and

the-criteria-by-which-a-determination-of-indigency-shaii-be
based status. The affidavit of financial statement status

shall be signed under penalty of perjury and shall contain
sufficient information to allow the determination to be made

of whether the person meets-the-guideiines-set-out-in
subsection-1—-and-shati-be-accompanied-by-the-personis-mose:
recent-pay-sitip7-if-emptoyed is entitled to an appointed

attorney under this section. If the person is granted an

appointed attorney, the affidavit of financial status shall be

filed and permanently retained in the person's court file.

3. A-persen-who-knewingiy-submits-a-faitse-finaneciat
statement-for-the-purpose-of-obtaining-tegai-assistance-by
appointed-counsei-commits-a-fraudutent-practices If a person

is granted an appointed attorney, the person shall be required

to reimburse the state for the total cost of legal assistance

provided to the person. As-used-in-this-subsection;-‘iegat

assistancel-inciundes-iegat-counset "Legal assistance” as used

in this section shall include not only an appointed attorney,

but also transcripts, witness fees and, expenses, and any
other goods or services required by law to be provided to an
indigent person entitled to an appointed attorney.

4, If the case is a criminal case, all costs and fees

incurred for legal assistance shall become due and payable to

the clerk of the district court by the person receiving the

legal assistance not later than the date of sentencing, or if

the person is acquitted or the charges are dismissed, within

thirty days of the acquittal or dismissal.

5. If the case is other than a criminal case, all costs

and fees incurred for legal assistance shall become due and

payable to the clerk of the district court by the person

-6-
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receiving the legal assistance not later than ten days from

the date of any court ruling or trial held in the case, or if

the case is dismissed, within ten days of the dismissal.

6. An appointed attorney shall submit a report pertaining

to the costs and fees for legal assistance to the court at the

times specified in subsections 4 and 5. If the appointed

attorney is a public defender, the report shall specify the

total hours of service plus other expenses. If the appointed

attorney is a private attorney, the total amount of legal

assistance shall be the total amount of the fees claimed by

the appointed attorney together with other expenses.

7. If all costs and fees incurred for legal assistance are

not paid at the times specified in subsections 4 and 5, the

court shall order payment of the costs and fees in reasonable

installments.

8. If a person is granted an appointed attorney or is

receiving legal assistance in accordance with this section and

the person is employed, the person shall execute an assignment

of wages. An order for assignment of income, in a reasonable

amount to be determined by the court, shall also be entered by

the court. The state public defender shall prescribe forms

for use in wage assignments and court orders entered under

this section.

9, If any costs and fees are not paid at the times

specified under subsections 4 and 5, a judgment shall be

entered against the person for any unpaid amounts.

Sec. 12. Section 815.10, Code 1999, is amended to read as
follows:

815.10 APPOINTMENT OF COUNSEL BY COURT.

1. The court, for cause and upon its own motion or upon

application by an indigent person or a public defender, shall
appoint the state public defender, the state public defender's
designee pursuant to section 13B.4, or an attorney pursuant to
section 13B.9 to represent an indigent person at any stage of
the criminal, postconviction, contempt, commitment under

-7-
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chapter 229A, or juvenile proceedings or on appeal of any

criminal, postconviction, contempt, commitment under chapter

229A, or juvenile action in which the indigent person is
entitled to legal assistance at public expense. However, in
juvenile cases, the court may directly appoint an existing
nonprofit corporation established for and engaged in the
provision of legal services for juveniles. An appointment
shall not be made unless the person is determined to be
indigent under section 815.9. Only one attorney shall be
appointed in all cases, except that in class "A" felony cases

the court may appeoint two attorneys.

2. An attorney other than a public defender or-a-contract
attorney who is appointed by the court under this section
shall apply to the distriet-ecourt state public defender for

compensation and for reimbursement of costs incurred. The
amount of compensation due shall be determined in accordance
with any indigent defense contract or pursuant to section

815.7.
3. A-centract-attorney-appointed-by-the-court-pursuant-te

this-section-and-section-13Br4-shaii-appiy-to-the-state-pubiie
defender-for-compensation-and-for-reimbursement-of-costs
incurred-in-accordance-with-the-contract---Fhe-amount-of
compensation-due-shaii-be-determined-in-accordance-with-~the
contracts The state public defender shall adopt rules which

specify the information which shall be included with all

claims for compensation submitted by court-appointed attorneys

under this section. If the information required under this

section and the rules of the state public defender is not

submitted, the claim may be denied until the information is

provided. If the information required under this section and
the rules of the state public defender is submitted with the

claim, the state public defender may approve reasonable and

proper compensation to the court-appointed attorney in the

manner provided in the rules.
Sec. 13. Section 815.11, Code 1999, is amended to read as

-8-




W 00 9 60 1 b W N H

W W W W w W N NN NDNDDNDNDDNMNMDNDN MM
N bW N H O W 0N O W N - O VW oSN U dW N - O

®)

follows:
815.11 APPROPRIATIONS FOR INDIGENT DEFENSE.
Costs incurred under chapter 229A, 665, or 822, or section

232.141, subsection 3, paragraph "c", or sections 814.9,
814.10, 814.11, 815.4, 815.5, 815.6, 815.7, and 815.10, or the
rules of criminal procedure on behalf of an indigent shall be
paid from funds appropriated by the general assembly to the
department of inspections and appeals for those purposes.

Sec. 14. EMERGENCY RULES. The office of the state public
defender of the department of inspections and appeals may
adopt administrative rules under section 17A.4, subsection 2,
and section 17A.5, subsection 2, paragraph "b", to implement
the provisions of this Act. The rules shall become effective
immediately upon filing, unless a later effective date is
specified in the rules. Any rules adopted in accordance with
this section shall not take effect before the rules are
reviewed by the administrative rules review committee. Any
rules adopted in accordance with the provisions of this

section shall also be published as notice of intended action
as provided in section 17A.4.

Sec. 15. Sections 815.9A and 815.10A, Code 1999, are
repealed.

EXPLANATION

This bill makes changes pertaining to the payment of costs
for the defense of indigent persons in criminal, juvenile,
postconviction, contempt actions, and certain other civil
actions. The duties and authority of the state public
defender are amended to add postconviction relief and contempt
actions and civil commitments of sexually violent predators to
the kinds of cases which are to be handled by that office.
The state public defender is given the authority to appoint or
remove for cause assistant local public defenders,
secretaries, and investigators. Existing law only permits the
appointment or removal of the managing local public defender.

The bill also changes the procedures for determination of

o
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an individual's indigence and consequent eligibility for
court—appointed counsel at state expense. The requirement
that the state public defender's office make an initial
determination of indigence prior to the initial arraignment or
other initial court appearance is eliminated and all
references to determinations of indigency are transferred to
Code chapter 815. A person is indigent and entitled to court-
appointed counsel if the person has an income level at or
below 125 percent of poverty level. This is below the current
150 percent of poverty level ceiling. In determining
eligibility, the court is to consider not only the person's
income, but assets subject to execution and any other property
which may be applied to the satisfaction of judgments. Those
persons whose income falls above the new threshold are not
entitled to court-appointed counsel unless the court makes a
written determination that not appointing counsel on the
pending charges would cause the person substantial hardship.
Like the original determination of eligibility, the
determination of substantial hardship is to be based not only
on the person's income, but also on assets subject to
execution and any other property which may be applied to the
satisfaction of judgments. A person who receives court-
appointed counsel and is employed is required to execute an
assignment of wages and the court is to enter an order for
assignment of income on forms prescribed by the state public
defender. 1If a person is not able to pay the costs of court-
appointed counsel when the costs are due, the court may
provide for payment on an installment basis.

LSB 2192XL 78
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Section 1. Section 8.59, Code 1999, is amended to read as ‘ ‘
follows:

8.59 APPROPRIATIONS FREEZE.

Notwithstanding contrary provisions of the Code, the

amounts appropriated under the applicable sections of the Code
for fiscal years commencing on or after July 1, 1993, are
limited to those amounts expended under those sections for the
fiscal year commencing July 1, 1992. If an applicable section
appropriates moneys to be distributed to different recipients
and the operation of this section reduces the total amount to
be distributed under the applicable section, the moneys shall
be prorated among the recipients. As used in this section,
"applicable sections" means the following sections: 53.50,
229.35, 230.8, 230.11, 405A.8, 411.20, and 663.447-and-822<5.

Sec. 2. Section 13B.4, subsections 1 through 3, Code 1999,
are amended to read as follows:

1. The state public defender shall coordinate the

provision of legal representation of all indigents under
arrest or charged with a crime, seeking postconviction relief,

against whom a contempt action is pending, in proceedings

under chapter 229A, on appeal in criminal cases, and on appeal

in proceedings to obtain postconviction relief when ordered to
do so by the district court in which the judgment or order was
issued, and may provide for the representation of indigents in
proceedings instituted pursuant to chapter 908. The state
public defender shall not engage in the private practice of
law.

2. The state public defender shall file with the clerk of
the district court in each county served by a public defender
a designation of which local public defender office shall
receive notice of appointment of cases. Except as otherwise
provided, in each county in which the state public defender
files such designation, the state public defender or its
designee shall be appointed by the court to represent all '
eligible indigents, whether-the-case-is-ecriminat-or-juveniie

-1-
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+n-nature in all of the cases and proceedings specified under

subsection 1. The appointment shall not be made if the state

public defender notifies the court that the local public
defender will not provide legal representation in cases
tnvoiving-offenses as identified in the designation by the
state public defender.

3. The state public defender may contract with persons
admitted to practice law in this state for the provision of
legal services to indigent er-partiatty-indigent persons.

Sec. 3. Section 13B.4, subsection 4, Code 1999, is amended
by striking the subsection and inserting in lieu thereof the

following:
4. a. The state public defender shall establish fee
limitations for particular categories of cases. The fee

limitations shall be reviewed at least every three years. 1In
establishing and reviewing the fee limitations, the state -
public defender shall consider public input during the
establishment and review process, and any available

information regarding ordinary and customary charges for like
services; the number of cases in which legal services to

indigents are anticipated; the seriousness of the charge; an
appropriate allocation of resources among the types of cases;
experience with existing hourly rates, claims, and fee
limitations; and any other factors determined to be relevant.

b. The state public defender shall establish a procedure
for the submission of all claims for payment of indigent
defense costs, including the submission of interim claims in
appropriate cases.

c. The state public defender may review any claim for
payment of indigent defense costs and may take any of the
following actions:

(1) If the charges are appropriate and reasonable, approve
the claim for payment.

(2) Deny the claim, if the claim is not timely filed.

(3) Request additional information or return the claim to

-2-
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the attorney, if the claim is incomplete.

(4) 1If any portion of the claim is excessive, notify the
attorney that the claim is excessive and will be reduced to an
amount which is not excessive, and reduce and approve the
balance of the claim.

Notwithstanding chapter 17A, the attorney may seek review
of any action or intended action taken pursuant to paragraph
"d" by filing a motion with the court with jurisdiction over
the original appointment for review. The motion must be filed
within twenty days of any action taken by the state public
defender. The attorney shall have the burden to establish by
a preponderance of the evidence that the amount of
compensation and expenses is reasonable and necessary to
competently represent the client. The filing of a motion
shall not delay the payment of the amount specified by the
state public defender pursuant to this subsection.

Sec. 4. Section 13B.4, Code 1999, is amended by adding the ‘
following new subsection:

NEW SUBSECTION. 4A. If any portion of the claim is not
payable under the attorney's appointment, the state public

defender shall deny those portions of the claim that are not
payable and approve the remainder of the claim.

Notwithstanding chapter 17A, an attorney whose claim for
compensation is denied may seek review of the action of the
state public defender by filing a motion with the court with
jurisdiction over the original appointment. The motion must
be filed within thirty days of the action of the state public
defender. The type of review and relief the court may provide
shall be limited to the review and relief specified in chapter
17A. The filing of a motion shall not delay the payment of
the amount approved by the state public defender.

Sec. 5. Section 13B.4, subsection 7, Code 1999, is amended
to read as follows:

7. The state public defender shall adopt rules, as '
necessary, pursuant to chapter 17A to administer this chapter

_3_
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and seetion-815+9 chapter 815.

Sec. 6. Section 13B.8, subsection 2, Code 1999, is amended
to read as follows:

2. The state public defender may appoint a local public
defender and may remove the local public defender, assistant

local public defenders, clerks, investigators, secretaries, or

other employees for cause. ®he Each local public defender,

and any assistant local public defender, must be an attorney

admitted to the practice of law before the Iowa supreme court.

Sec. 7. Section 13B.9, subsection 1, paragraph b, Code
1999, is amended to read as follows:

b. Represent an indigent party, without fee and upon an
order of the court, in child in need of assistance, family in
need of assistance, delinquency, and termination of parental
rights proceedings pursuant to chapter 232 in a county served
by a public defender. The local public defender shall counsel
and represent an indigent party in all proceedings pursuant to
chapter 232 in a county served by a public defender and
prosecute before or after judgment any appeals or other
remedies which the local public defender considers to be in
the interest of justice unless other counsel is appointed to
the case. %Fhe-state-pubiic-defender-shati-be-reimbursed-by
the-counties-for-services-rendered-by-emptoyees-of-the-tocai
publtie-defendersi-offices-under-this-subsectiony;-pursuant-to
section-232-142+

Sec. 8. Section 13B.9, subsection 1, paragraph c, Code
1999, is amended by striking the paragraph.

Sec. 9. Section 13B.9, subsection 3, Code 1999, is amended
by striking the subsection.

Sec. 10. Section 13B.10, subsections 2 through 4, Code
1999, are amended by striking the subsections.

Sec. 11. Section 28E.19, Code 1999, is amended to read as
follows:

28E.19 JOINT COUNTY INDIGENT DEFENSE FUND.

Two or more counties may execute an agreement under this

~4-
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chapter to create a joint county indigent defense fund to be
used to compensate attorneys appointed to represent indigents
under-section-815-18-when-funds-budgeted-for-that-purpose-are
exhausted. In addition to other requirements of an agreement
under this chapter, the agreement shall provide for the amount
to be paid by each county based on its population to establish
and maintain an appropriate balance in the joint fund, and for
a method of repayment if a county withdraws more funds than it
has contributed.

Sec. 12. Section 124.407, unnumbered paragraphs 2 and 7,
Code 1999, are amended by striking the unnumbered paragraphs.

Sec. 13. Section 125.78, subsections 1 and 2, Code 1999,
are amended to read as follows:

1. Determine whether the respondent has an attorney who is
able and willing to represent the respondent in the commitment
proceeding, and if not, whether the respondent is financially
able to employ an attorney and capable of meaningfully
assisting 1n selecting an attorney. In accordance with those
determinations, the court shall allow the respondent to select
an attorney or shall assign an attorney to the respondent. If
the respondent is financially unable to pay an attorney, the
attorney-shalti-be-compensated-in-substantiatiy-the-same-manner
as-provided-by-section-815-77-except-that-if-the-county-has-a
public-defender;-the-court-may-assign-the-pubiie-defender-or
an-attorney-on-the-pubtic-defenderis-staff-as—the-respondentts
attorney the county shall compensate the attorney at an hourly

rate to be established by the county board of supervisors.

2. If the application includes a request for a court-
appointed attorney for the applicant and the court is
satisfied that a court-appointed attorney is necessary to
assist the applicant in a meaningful presentation of the
evidence, and that the applicant is financially unable to
employ an attorney, the court shall appoint an attorney to
represent the applicants--Phe-attorney-shaii-be-compensated-in
substanttatiy-the-same-manner-as-provided-by-section-815+% and
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the county shall compensate the attorney at an hourly rate to

be established by the county board of supervisors.
Sec. 14. Section 222.13A, subsection 4, Code 1999, is
amended to read as follows:

4. As soon as practicable after the filing of a petition
for approval of the voluntary admission, the court shall
determine whether the minor has an attorney to represent the
minor in the proceeding. If the minor does not have an
attorney, the court shall assign to the minor an attorney. If
the minor is unable to pay for an attorney, the attorney shall
be compensated in-substantiatiy-the-same-manner-as-provided-in
sectton-815+7 by the county at an hourly rate to be

established by the county board of supervisors.

Sec. 15. Section 222.22, Code 1999, is amended to read as
follows:

222,22 TIME OF APPEARANCE.

The time of appearance shall not be less than five days

after completed service unless the court orders otherwise.
Appearance on behalf of the person who is alleged to have
mental retardation may be made by any citizen of the county or
by any relative. The district court shall assign counsel for
the person who is alleged to have mental retardation. Counsel
shall prior to proceedings personally consult with the person
who is alleged to have mental retardation unless the judge
appointing counsel certifies that in the judge's opinion,
consultation shall serve no useful purpose. The certification
shall be made a part of the record. An attorney assigned by
the court shall receive-compensation—-as-the-district-court
shati-fix-to-be-patd-in-the-first-instance-by-the-county be
compensated by the county at an hourly rate to be established

by the county board of supervisors.

Sec. 16. Section 229.2, subsection 1, paragraph ¢, Code
1999, is amended to read as follows:

C. As soon as is practicable after the filing of a
petition for juvenile court approval of the admission of the

-6-




W 00 N9 O O > W N

W W W W W w N NN NN NN NN NN - e e
N b W N HF O VW 0 O 0 bW O O NN O W NN - O

SO 1

minor, the juvenile court shall determine whether the minor .
has an attorney to represent the minor in the hospitalization
proceeding, and if not, the court shall assign to the minor an

attorney. If the minor is financially unable to pay for an

attorney, the attorney shall be compensated in-substantiatiy
the-manner-provided-by-section-815+7 by the county at an

hourly rate to be established by the county board of

supervisors.
Sec. 17. Section 229.8, subsection 1, Code 1999, is
amended to read as follows:

1. Determine whether the respondent has an attorney who is
able and willing to represent the respondent in the
hospitalization proceeding, and if not, whether the respondent
is financially able to employ an attorney and capable of
meaningfully assisting in selecting one. In accordance with
those determinations, the court shall if necessary allow the
respondent to select, or shall assign to the respondent, an

attorney. If the respondent is financially unable to pay an
attorney, the attorney shall be compensated in-substantiatiy
the-manner-provided-by-section-815-77;-except-that-i+f-the
county-has-a-pubitie-defender-the-court-may-designate-the
public-defender-or-an-attorney-on-the-pubiie-defenderis—staff
to-act-as-the-respondentis-atterney by the county at an hourly

rate to be established by the county board of supervisors.

Sec. 18. Section 229.19, unnumbered paragraph 3, Code
1999, is amended to read as follows:

The court or, if the advocate is appointed by the county
board of supervisors, the board shall prescribe reasonable
compensation for the services of the advocate. The
compensation shall be based upon the reports filed by the
advocate with the court. The advocate's compensation shall be
paid by the county in which the court is located, either on
order of the court or, if the advocate is appointed by the
county board of supervisors, on the direction of the board. '
If the advocate is appointed by the court, the advocate is an

-7 -
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employee of the state for purposes of chapter 669. If the
advocate is appointed by the county board of supervisors, the
advocate is an employee of the county for purposes of chapter
670. If the patient or the person who is legally liable for
the patient's support is not indigent, the board shall recover

.the costs of compensating the advocate from that person. If

that person has an income level as determined pursuant to
section 815.9 greater than one hundred percent but not more
than one hundred fifty percent of the poverty guidelines, at
least one hundred dollars of the advocate's compensation shall
be recovered in-acecordance-with-ruites-adopted-by-the-state
public-defender in the manner prescribed by the county board

of supervisors. If that person has an income level as

determined pursuant to section 815.9 greater than one hundred
fifty percent of the poverty guidelines, at least two hundred
dollars of the advocate's compensation shall be recovered in
acecordance-with-rutes-adepted-by-the-state-pubtiec-defender in
the manner prescribed by the county board of supervisors.

Sec. 19. Section 232.141, subsection 2, Code 1999, is
amended to read as follows:

2. Upon-certification-of-the-courty-ait All of the
following expenses are a charge upon the county in which the
proceedings are held, to the extent provided in subsection 3:

a. The fees and mileage of witnesses and the expenses of

officers serving notices and subpoenas which are incurred in

connection with the appointment of an attorney by the court to

serve as counsel to any party or to serve as a gquardian ad

litem for any child.

b. Reasonable compensation for an attorney appointed by
the court to serve as counsel to any party or as guardian ad

litem for any child. However, the amount of compensation paid

shall be paid in accordance with section 815.7.

Sec. 20. Section 232.141, subsection 3, paragraph c, Code
1999, is amended to read as follows:
Cc. Costs incurred under subsection 2 which are not paid by

-8-
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the county under paragraphs "a" and "b" shall be reimbursed by
the state. Reimbursement-for-the-costs-of-compensation-of-an
attorney-appeinted-by-the-court-to-serve-as-counsei-or
guardian-ad-titem-shaii-be-made-as-provided-in-section-815s7+
A-county-shati-appiy-for-reimbursement-to-the-department-of
inspections-and-appeats-whieh However, before any costs are

paid, a claim must be submitted to and approved by the state

public defender who shall prescribe rules and forms to

implement this subsection.

Sec. 21. Section 237.20, subsection 4, paragraph e, Code
1999, is amended to read as follows:

e. The guardian ad litem of the foster child. he An
attorney appointed as guardian ad litem shall be eligible for

compensation through under section 232.141, subsection %7
paragraph-tb# 2,

Sec. 22. Section 814.11, Code 1999, is amended to read as
follows:

814.11 INDIGENT'S RIGHT TO COUNSEL.

An indigent defendant is entitled to appointed counsel on
the appeal of all indictable offenses. Sueh The appointment
its-subject-to-rutes-of-the-supreme-court shall be made to the:

state appellate defender unless the state appellate defender

is unable to handle the case due to a conflict of interest or

because of a temporary overload of cases. If the state

appellate defender is unable to handle the case, the court

shall appoint an attorney who has a contract with the state

public defender to handle such an appeal. If the court

determines that no contract attorney is available to handle

the appeal, the court may appoint a noncontract attorney who

has agreed to handle the case, but the order of appointment

shall include a specific finding that no contract attorney was

available. The appointment of noncontract attorneys shall be

on _a rotational or equalization basis, considering the

experience of the attorney and the difficulty of the case.

Sec. 23. Section 815.4, Code 1999, is amended to read as

-9-
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follows:

815.4 SPECIAL WITNESSES FOR INDIGENTS.

Witnesses secured for indigent er-partiatiy-indigent
defendants under R.Cr.P. 19 must file a claim for compensation
supported by an affidavit specifying the time expended,
services rendered, and expenses incurred on behalf of the
defendant.

Sec. 24. Section 815.5, Code 1999, is amended to read as
follows:

815.5 EXPERT WITNESSES FOR STATE AND DEFENSE.

Notwithstanding the provisions of section 622.72,
reasonable compensation as determined by the court shall be
awarded expert witnesses, expert witnesses for an indigent er
partitatty-indigent person referred to in section 815.4, or
called by the state in criminal cases.

Sec. 25. Section 815.7, Code 1999, is amended to read as
follows:

815.7 FEES TO ATTORNEYS.

An attorney who has not entered into a contract authorized
under section 13B.4 and who is appointed by the court to
represent any person charged with a crime in this state,

seeking postconviction relief, against whom a contempt action

is pending, appealing a criminal conviction, appealing a

denial of postconviction relief, or subject to a proceeding

under chapter 229A, or to serve as counsel for any person or

guardian ad litem te-a-persen for any child in juvenile court,

in-this-state shall be entitled to a reasonable compensation

and expenses whiech-shaii-be-the-ordinary-and-customary-charges

for-tike-services-in-the-community-to-be-decided-in-each-case
by-a-3judge-of-the-district-court-or-of-the-juvenitie-court;-as
appticabter-inctuding-such-sum-or-sums-as-the-court-may
determine-are-necessary-for-investigation-in-the-interests-of
Justice-and-in-the-event-of-appeai-the-cost-of-obtaining-the
transeript-of-the-triat-and-the-printing-of-the-triat-record
and-necessary-briefs-in-behatf-of-cthe-defendant. However;-the
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reasonabie-compensation-awarded-an-attorney-shati-net-be

catcuiated-based-upon-an-hourty-rate-that-exceeds-che-rate-a
contract-attorney-as-provided-in-section-13Br4-wouitd-receive
in-a-simitar—-eases For appointments made on or after July 1,

1999, the reasonable compensation shall be calculated on the

basis of sixty dollars per hour for class "A" felonies, fifty-

five dollars per hour for class "B" felonies, and fifty

dollars per hour for all other offenses. The expenses shall

include any sums as are necessary for investigations in the

interest of justice, and the cost of obtaining the transcript

of the trial record and briefs if an appeal is filed., Such

The attorney need not follow the case into another county or
into the appellate court unless so directed by the court at
the-request-of-the-defendant;-where-grounds-£for-£further
tititgatton-are-not-capricious-or-unreasonabte;-but-if-such
attorney-does-so;-the-attorneyls-fee-shati-be-determined
aeeordingty. If the attorney follows the case into another

county or into the appellate court, the attorney shall be

entitled to compensation as provided in this section. Only

one attorney fee shall be so awarded in any one case except
that in class "A" felony cases, two may be authorized.

Sec. 26. Section 815.9, Code 1999, is amended to read as
follows:

815.9 INDIGENCY DETERMINED -- PENALTY.

1. For purposes of this chapter, seetion-68:-87-section
222-22 chapter 13B, chapter 229A, chapter 232, chapter 665,
chapter 814, chapter 822, and the rules of criminal procedure,

the-fottowing-appty a person is indigent if the person is

entitled to an attorney appointed by the court as follows:

a. A person is indigent entitled to an attorney appointed

by the court to represent the person if the person has an

income level at or below one hundred £ifey twenty-five percent

of the United States poverty level as defined by the most
recently revised poverty income guidelines published by the
United States department of health and human services, unless

_ll_
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the court determines that the person is able to pay for the

cost of an attorney to represent the person on the pending

charges. In making the determination of a person's ability to

pay for the cost of an attorney, the court shall consider not

only the person's income, but also the availability of any

assets subject to execution, including but not limited to

cash, stocks, bonds, and any other property which may be

applied to the satisfaction of judgments.

br--A-person-is-not-indigent-if-the-person-has-an-income
tevel-greater-than-one-hundred-fifty-percent-of-the-tntted
States-poverty-itevei-as-defined-by-the-most-recentiy-revised
poverty-income-guidetines-pubitished-by-the-Unirted-States
department-of-heatth-and-human-servicess

e b. A person with an income level greater than one
hundred €£t+fty twenty-five percent, but less-than at or below

two hundred percent, of the most recently revised poverty
income guidelines published by the United States department of
health and human services may-be-deemed-partiaiiy-indigent-by
shall not be entitled to an attorney appointed by the court,

unless the court pursuant-to makes a written finding thatsy

gtven-the-persontis-cirecumstancesy not appointing counsel on
the pending charges would cause the person substantial

hardship. However;y;-the-court-shati-require-a-person-appointed
counset-to-contribute-to-the-cost-of-representation-in
accordance-with-rutes-adopted-by-the-state-pubiic-defender:

In determining whether substantial hardship would result, the

court shall consider not only the person's income, but also

the availability of any assets subject to execution, including

but not limited to cash, stocks, bonds, and any other property

which may be applied to the satisfaction of judgments.

d c. A person with an income level greater than two
hundred percent of the most recently revised poverty income
guidelines published by the United States department of health
and human services shall not be deemed-indigent-or-partiatiy
tndtgent entitled to an attorney appointed by the court,
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unless the person is charged with a felony and the court makes
a written finding thaty-gtven-the-persentis-circumstancesy not
appointing counsel would cause the person substantial
hardship. However;-the-court-shaiti-require-a-person-appointed
counsel-to-contribute-to-the-cost-of-representation-in
accordance-with-rutes-adepted-by-the-state-pubiic-defenders

In determining whether substantial hardship would result, the

court shall consider not only the person's income, but also

the availability of any assets subject to execution, including

but not limited to cash, stocks, bonds, and any other property

which may be applied to the satisfaction of judgments.

2. A determination of the-indigent-status-of whether a
person is entitled to an appointed attorney shall be made on

the basis of an affidavit of financial status submitted at the

time of the person's initial appearance before-a-ecourt or at

such later time as a request for court appointment of counsel

is made. ¥f-a-person-is-granted-iegai-assistance-as-an

itndigent-or-partiat-indirgenty;-the-£financiat-scatement-shati-be
fited-and-permanentiy-retained-in-the-personis-court-fites

The state public defender shall adopt rules prescribing the
form and content of the affidavit of financial statement-and

the-criteria-by-which-a-determination-of-indigency-shati-be
based status. The affidavit of financial statement status

shall be signed under penalty of perjury and shall contain

sufficient information to allow the determination to be made
of whether the person meets-the-guidetines-set-out-in
subsection-i-and-shati-be-aceompanied-by-the-persontis-most
recent-pay-stipy-if-empitoyed is entitled to an appointed

attorney under this section. If the person is granted an

appointed attorney, the affidavit of financial status shall be

filed and permanently retained in the person's court file.

3. A-person-who-knowingiy-submits-a-faise-financiat
statement-for-the-purpose-of-obtaining-tegat-assistance-by
appointed-counsei-commits-a-frauduient-practiees If a person .

is granted an appointed attorney, the person shall be required

-13-
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to reimburse the state for the total cost of legal assistance

provided to the person. As-used-in-this-subsection;-%“iegai

assistancel!-inciudes-itegali-counsetr "Legal assistance" as used

in this section shall include not only an appointed attorney,

but also transcripts, witness fees and, expenses, and any
other goods or services required by law to be provided to an
indigent person entitled to an appointed attorney.

4. If the case is a criminal case, all costs and fees

incurred for legal assistance shall become due and payable to

the clerk of the district court by the person receiving the

legal assistance not later than the date of sentencing, or if

the person is acquitted or the charges are dismissed, within

thirty days of the acquittal or dismissal.

5. If the case is other than a criminal case, all costs

and fees incurred for legal assistance shall become due and

payable to the clerk of the district court by the person

receiving the legal assistance not later than ten days from

the date of any court ruling or trial held in the case, or if

the case is dismissed, within ten days of the dismissal.

6. An appointed attorney shall submit a report pertaining

to the costs and fees for legal assistance to the court at the

times specified in subsections 4 and 5. If the appointed

attorney is a public defender, the report shall specify the

total hours of service plus other expenses. If the appointed

attorney is a private attorney, the total amount of legal

assistance shall be the total amount of the fees claimed by

the appointed attorney together with other expenses.

7. If all costs and fees incurred for legal assistance are

not paid at the times specified in subsections 4 and 5, the

court shall order payment of the costs and fees in reasonable

installments.

8. If a person is granted an appointed attorney or is
receiving legal assistance in accordance with this section and
the person is employed, the person shall execute an assignment

of wages. An order for assignment of income, in a reasonable

_.l 4-
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amount to be determined by the court, shall also be entered by . '
the court. The state public defender shall prescribe formsg

for use in wage assignments and court orders entered under

this section.

9. If any costs and fees are not paid at the times

specified under subsections 4 and 5, a judgment shall be

entered against the person for any unpaid amounts.

Sec. 27. Section 815.10, Code 1999, is amended to read as
follows:

815.10 APPOINTMENT OF COUNSEL BY COURT.

1. The court, for cause and upon its own motion or upon

application by an indigent person or a public defender, shall
appoint the state public defender, the state public defender's
designee pursuant to section 13B.4, or an attorney pursuant to
section 13B.9 to represent an indigent person at any stage of
the criminal, postconviction, contempt, commitment under

chapter 229A, or juvenile proceedings or on appeal of any

criminal, postconviction, contempt, commitment under chapter

229A, or juvenile action in which the indigent person is
entitled to legal assistance at public expense. However, in
juvenile cases, the court may directly appoint an existing
nonprofit corporation established for and engaged in the
provision of legal services for juveniles. An appointment
shall not be made unless the person is determined to be
indigent under section 815.9. Only one attorney shall be

appointed in all cases, except that in class "A" felony cases

the court may appoint two attorneys.

2. An attorney other than a public defender or-a-centract
attorney who is appointed by the court under this section
shall apply to the éistriet-court state public defender for

compensation and for reimbursement of costs incurred. The
amount of compensation due shall be determined in accordance
with any indigent defense contract or pursuant to section

815.7. '
3.

A-contract-attorney-appointed-py-the-court-pursuant-to

—l 5_
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this-section-and-section-13Br4-shati-appiy-to-the-state-pubiic
defender-for-compensation-and-for-reimbursement-of-costs
tneurred-in-acecordance-with-the-contracts--Phe-amount-of
compensation-due-shati-be-determined-in-accordance-with-the
contracts The state public defender shall adopt rules which

specify the information which shall be included with all

claims for compensation submitted by court-appointed attorneys

under this section. The rules shall require that a court-

appointed attorney shall obtain court approval of a claim

prior to exceeding the fee limitations established pursuant to

section 13B.4. However, a court-appointed attorney may

request court approval after exceeding a fee limitation if

good cause is shown. The order approving a claim that exceeds

the fee limitation shall be included in the information

submitted under this section. If the information required

under this section and the rules of the state public defender

is not submitted, the claim may be denied until the

information is provided. If the information required under

this section and the rules of the state public defender is

submitted with the claim, the state public defender may

approve reasonable and proper compensation to the court-

appointed attorney in the manner provided in the rules.

Sec. 28. Section 815.11, Code 1999, is amended to read as
follows:

815.11 APPROPRIATIONS FOR INDIGENT DEFENSE.

Costs incurred under chapter 229A, 665, or 822, or section

232.141, subsection 3, paragraph "c", or sections 814.9,
814.10, 814.11, 815.4, 815.5, 815.6, 815.7, and 815.10, or the
rules of criminal procedure on behalf of an indigent shall be
paid from funds appropriated by the general assembly to the
department of inspections and appeals for those purposes.

Sec. 29. EMERGENCY RULES. The office of the state public
defender of the department of inspections and appeals may
adopt administrative rules under section 17A.4, subsection 2,
and section 17A.5, subsection 2, paragraph "b", to implement

-16-
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the provisions of this Act. The rules shall become effective ‘
immediately upon filing, unless a later effective date is
specified in the rules. Any rules adopted in accordance with
this section shall not take effect before the rules are
reviewed by the administrative rules review committee. Any
rules adopted in accordance with the provisions of this
section shall also be published as notice of intended action
as provided in section 17A.4.

Sec. 30. Sections 815.9A and 815.10A, Code 1999, are
repealed.

EXPLANATION

This bill makes changes pertaining to the payment of costs
for the defense of indigent persons in criminal, juvenile,
postconviction, contempt actions, and certain other civil
actions. The duties and authority of the state public
defender are amended to add postconviction relief and contempt
actions and civil commitments of sexually violent predators to ‘
the kinds of cases which are to be handled by that office.

The state public defender is given the authority to appoint or
remove for cause assistant local public defenders,
secretaries, and investigators. Existing law only permits the
appointment or removal of the managing local public defender.

This bill provides for a county to negotiate the rate of
compensation with noncontract attorneys or attorneys who are
not public defenders representing indigents in certain court-
appointed cases under Code chapters 125, 222, and 229. Under
current law, the rate of compensation attorneys charge a
county for representing indigents in certain court-appointed
cases is set in accordance with Code section 815.7.

The bill also provides that the court is not required to
certify indigent defense costs under Code chapter 232 before
the costs are submitted to the state.

This bill makes changes pertaining to the payment of costs
for the defense of indigent persons in criminal, juvenile, '
postconviction, contempt actions, and certain other civil
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actions. The bill establishes the hourly rates for
representation by noncontract court-appointed attorneys of
class "A" felons at $60 per hour and of class "B" felons at
$55 per hour. For all other offenses, the rate is $50 per
hour. The bill provides that the state public defender shall
establish the fee limitations for various categories of cases.
The state public defender is given the direct authority to
approve or reduce claims made for payment of indigent defense
costs. Procedures are added in the bill which permit the
state public defender to set and exceed limitations on
indigent defense costs which are submitted for payment by
court-appointed attorneys. References are eliminated which
make the appointment of counsel on appeals subject to supreme
court rules. Instead, the bill substitutes a procedure which
provides for the appointment of the state appellate defender,
unless the appellate defender has a conflict of interest or a
temporary overload of cases. In the latter two situations,
the bill provides for the appointment of an attorney who has
entered into a contract with the state public defender to
handle appeals. If no contract attorney is available, the
court may appoint a noncontract attorney on a rotational or
equalization basis, considering the experience of the attorney
and the difficulty of the case. The appointment must,
however, include specific findings that no contract attorney
was available. Noncontract attorneys will be paid directly
through the state public defender's office and are to submit
such reports and information relating to their fees and
expenses as are required by the state public defender.

The bill also changes the procedures for determination of
an individual's indigence and consequent eligibility for
court-appointed counsel at state expense. The requirement
that the state public defender's office make an initial
determination of indigence prior to the initial arraignment or
other initial court appearance is eliminated and all

references to determinations of indigency are transferred to

_18-




S.F. '-‘8' » H.F.

Code chapter 815. A person is indigent and entitled to court- ‘
appointed counsel if the person has an income level at or

below 125 percent of poverty level. This is below the current

150 percent of poverty level ceiling. In determining

eligibility, the court is to consider not only the person's

income, but assets subject to execution and any other property

which may be applied to the satisfaction of judgments. Those

persons whose income falls above the new threshold are not

O ®©® 3 60t b W N ¥

entitled to court-appointed counsel unless the court makes a

—
(=]

written determination that not appointing counsel on the

-]
=

pending charges would cause the person substantial hardship.

=
3]

Like the original determination of eligibility, the

-
w

determination of substantial hardship is to be based not only

(]
>

on the person's income, but also on assets subject to

—
v

execution and any other property which may be applied to the

—
[=,}

satisfaction of judgments. A person who receives court-

-
~3

appointed counsel and is employed is required to execute an

—
e ]

assignment of wages and the court is to enter an order for

=
Vel

assignment of income on forms prescribed by the state public

N
o

defender. If a person is not able to pay the costs of court-

N
[

appointed counsel when the costs are due, the court may

N
N

provide for payment on an installment basis.
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‘ SENATE FILE 451
FISCAL NOTE

A fiscal note for Senate File 451 is hereby submitted pursuant to Joint Rule
17. Data used in developing this fiscal note is available from the Legislative
Fiscal Bureau to members of the Legislature upon request.

SUMMARY

Senate File 451 raises the hourly rate paid for legal defense of indigent

persons by $5.00, expands the duties of the State Public Defender, excludes

partially-indigent persons from being qualified for services, and provides for

the State to pay juvenile claims over the county base.

ASSUMPTIONS

l. The estimated number of hours billed for FY 1999 are 372,000,

2. Rate of growth in claims will remain at 7.0%

3. There will be an increase of approximately 26,000 hours billed for
Indigent Defense costs in FY 2000, and a 28,000 hour increase for FY 2001

. over the total hours billed in FY 1999,

4, Rate of Attorney compensation will remain constant throughout the two-year
period,

5. There will be a lag effect of approximately four months between the date
of enactment and the time claims will be paid at the new rate.

6. There will be no significant reclassification of crimes.

7. The cost of depositions, expert witnesses, and other expenses will remain
unchanged.

FISCAL IMPACT

Senate File 451 increases the General Fund expenditures for the Indigent
Defense Program by approximately $1.3 million in FY 2000 and $2.1 million in FY
2001.

(LSB 21928V, CRS)

FILED MARCH 29, 1999 BY DENNIS PROUTY, FISCAL DIRECTOR
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SENATE FILE 451
3173

Amend Senate File 451 as follows:

1. Page 1, by inserting after line 14 the
following:

"Sec. . NEW SECTION. 13B.2A INDICANT DEFENSE
ADVISORY COMMISSION.

An indigent defense advisory commission is
established within the department to advise and make
recommendations to the legislature and the state
public defender regarding the hourly rates paid to
court-appointed counsel and per case fee limitations.
These recommendations shall be consistent with the
constitutional reguirement to provide effective
assistance of counsel to those indigent persons for
whom the state is required to provide counsel.

The advisory commission shall consist of five
members. The governor shall appoint three members,
including one member from nominations by the Iowa
state bar association and one member from nominations
by the supreme court. Two members, one from each
chamber of the general assembly, shall be appointed,
with no more than one appointed from the same
political party. Each member shall serve a three-year
term, with initial terms tc be staggered. No more
than three members shall be licensed to practice law
in Iowa. The state public defender shall serve as an
ex officio member of the commission and shall serve as
the nonvoting chair of the commission.

The members of the commission are entitled to
receive reimbursement for actual expenses incurred as
provided for in section 7E.6, subsection 2 while
engaged in the performance of the duties of the
commission.

The advisory commission shall file a written report
every three years with the governor and the general
assembly by January 1 of a year in which a report_is
due regarding the recommendations and activities of
the commission. The first such report shall be due on
January 1, 2003."

2. Page 9, line 1, by striking the word
"reimbursed" and inserting the following: "reimbursed
paid".

3. By renumbering as necessary.
By O. GENE MADDOX

3173 FILED MARCH 29, 1999

WITHDRAWN
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SENATE FILE 451
3178

Amend Senate File 451 as follows:

1. Page 1, by inserting after line 14 the
following:

"Sec. . ‘NEW SECTION. 13B.2A INDICENT DEFENSE
ADVISORY COMMISSION.

An indigent defense advisory commission is
established within the department to advise and make
recommendations to the legislature and the state
public defender regarding the hourly rates paid to
court-appointed counsel and per case fee limitations.
These recommendations shall be consistent with the
constitutional requirement to provide effective
assistance of counsel to those indigent persons for
whom the state is required to provide counsel.

The advisory commission shall consist of five
members. The governor shall appoint three members,
including one member from nominations by the Iowa
state bar association and one member from nominations
by the supreme court. Two members, one from each
chamber of the general assembly, shall be appointed,
with no more than one appointed from the same
political party. Each member shall serve a three-year
term, with initial terms to be staggered. No more
than three members shall be licensed to practice law
in Iowa. The state public defender shall serve as an
ex officio member of the commission and shall serve as
the nonvoting chair of the commission.

The members of the commission are entitled to
receive reimbursement for actual expenses incurred as
provided for in section 7E.6, subsection 2 while
engaged in the performance of the duties of the
commission.

The advisory commission shall file a written report
every three years with the governor and the general
assembly by January 1 of a year in which a report is
due regarding the recommendations and activities of
the commission. The first such report shall be due on
January 1, 2003."

2. Page 5, line 27, by inserting after the word
"supervisors" the following: "in substantially the
same manner as provided in section 815.7".

3. Page 6, line 2, by inserting after the word
"supervisors" the following: "in substantially the
same manner as provided in section 815.7".

4. Page 6, line 13, by inserting after the word
"supervisors" the following: "in substantially the
same manner as provided in section 815.7".

5. Page 6, line 31, by inserting after the word
"supervisors" the following: "in substantially the
same manner as provided in section 815.7".

3178 -1-
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1 6. Page 7, line 8, by inserting after the word
2 "supervisors" the following: "in substantially the
3 same manner as provided in section 815.7".
4 7. Page 7, line 24, by inserting after the word
5 "supervisors" the following: "in substantially the
6 same manner as provided in section 815.7".
7 8. Page 8, lines 17 and 18, by striking the words
8 "in the" and inserting the following: "in
9 substantially the same".
10 9. Page 8, line 18, by inserting after the word
11 "supervisors" the following: "as provided in section
12 815.7".
13 10. Page 9, line 1, by striking the word
14 "reimbursed” and inserting the following: "reimbursed
15 paid".
16 11. Page 12, line 8, by inserting after the word
17 "judgments" the following: "and the seriousness of
18 the charge".
19 12. Page 12, line 30, by inserting after the word
20 "judgments" the following: "and the seriousness of
21 the charge".
22 13. Page 13, line 11, by inserting after the word
23 "judgments" the following: "and the seriousness of
24 the charge".

By O. GENE MADDOX

S-3178 FILED MARCH 29, 1999
ADOPTED

f' 431)

Page 13
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SENATE FILE 45',

BY COMMITTEE ON JUDICIARY
(SUCCESSOR TO SSB 1194)

(AS AMENDED AND PASSED BY THE SENATE MARCH 29, 1999)
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- - New Language by the Senate
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Passed Senate, Date Passed House, Date 6&4%7/4?5?
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Vote: Ayes Nays Vote: Ayes Nays o

Approved \‘\(\n.u(3 18: 1999

A BILL FOR

An Act relating to the payment of the legal defense costs of
indigent persons, expanding the duties of the state public
defender, and providing for the appointment and removal of
certain state public defender personnel.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

SF 451
jm/cc/26

IS ‘3S
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Section 1. Section 8.59, Code 1999, is amended to read as
follows:

8.59 APPROPRIATICNS FREEZE.

Notwithstanding contrary provisions of the Code, the
amounts appropriated under the applicable sections of the Code
for fiscal years commencing on or after July 1, 1993, are
limited to those amounts expended under those sections for the
fiscal year commencing July 1, 1992. If an applicable section
appropriates moneys to be distributed to different recipients
and the operation of this section reduces the total amount to
be distributed under the applicable section, the moneys shall
be prorated among the recipients. As used in this section,
"applicable sections" means the following sections: 53.50,
229.35, 230.8, 230.11, 405A.8, 411.20, and 663.447-and-822<5.

Sec. 2. NEW SECTION. 13B.2A INDIGENT DEFENSE ADVISORY
COMMISSION.

An indigent defense advisorv commission is established
within the department to advise and make recommendations to

N N
- O W

the legislature and the state public defender regarding the

hourly rates paid to court-appointed counsel and per case fee

limitations. These recommendations shall be consistent with

LN N NN NN
W 0~ O N b W N

the constitutional requirement to provide effective assistance

of counsel to those indigent persons for whom the state is

required to provide counsel.

The advisory ccmmission shall consist of five members. The

governor shall appoint thnree members, including cone member

from nominations by the Iowa state bar association and ong

member from nominations by the supreme court. Two members,

one from each chamber of che general assemblx, shail be

w w
- o

appointed, with no more than one apoointed from_the game
politica{fga:ty. Each member shall serve a three-year term,

w W
w N
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35

with initial terms to be staggered. No more than three

members shall be licensed to practice law in Iowa. The state

public defender shall serve as an ex officio member of the

_Fommission and =ihgll serve as the nonvoting chair of the
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The members of the commission are entitled to receive

reimbursement for actual expenses incurred as provided for in

section 7E.6, subsection 2 while engaged in the performance of

the duties of the commission.

The advisory commission shall file a written report every

three years with the governor and the general assembly by

January 1 of a year in which a report is due regarding the

recommendations and activities of the commission. The first

such report shall be due on January 1, 2003.

Sec. 3. Section 13B.4, subsections 1 through 3, Code 1999,
are amended to read as follows:

l. The state public defender shall coordinate the
provision of legal representation of all indigents under

arrest or charged with a crime, seeking postconviction relief,

against whom a contempt action is pending, in proceedings

under chapter 229A, on appeal in criminal cases, and on appeal

in proceedings to obtain postconviction relief when ordered to
do so by the district court in which the judgment or order was
issued, and may provide for the representation of indigents in
proceedings instituted pursuant to chapter 908. The state
public defender shall not engage in the private practice of
law.

2. The state public defender shall file with the clerk of
the district court in each county served by a public defender
a designation of which local public defender office shall
receive notice of appointment of cases. Except as otherwise
provided, in each county in which the state public defender
files such designation, the state public defender or its
designee shall be appointed by the court to represent all
eligible indigents, whether-the-case-is-eriminat-or-4uveniite
itn-nature in all of the cases and proceedings specified under
subsection 1. The appointment shall not be made if the state
public defender notifies the court that the local public

defender will not provide legal representation in cases

-2-




O W 0 N O W N

W W W W W w NN DN N NN 0NN H -
Vb W N H O VW o 6 U s W N HF O VW R N U W N

S.F. ‘/‘[ H.F.

tnvoiving-offenses as identified in the designation by the ‘
state public defender.

3. The state public defender may contract with persons
admitted to practice law in this state for the provision of
legal services to indigent or-partiatiy-indigent persons.

Sec. 4. Section 13B.4, subsection 4, Code 1999, is amended
by striking the subsection and inserting in lieu thereof the
following:

4, a. The state public defender shall establish fee
limitations for particular categories of cases. The fee
limitations shall be reviewed at least every three years. In
establishing and reviewing the fee limitations, the state
public defender shall consider public input during the
establishment and review process, and any available
information regarding ordinary and customary charges for like
services; the number of cases in which legal services to
indigents are anticipated; the seriousness of the charge; an

appropriate allocation of resources among the types of cases;
experience with existing hourly rates, claims, and fee
limitations; and any other factors determined to be relevant.

b. The state public defender shall establish a procedure
for the submission of all claims for payment of indigent
defense costs, including the submission of interim claims in
appropriate cases.

c. The state public defender may review any claim for
payment of indigent defense costs and may take any of the
following actions:

(1) If the charges are appropriate and reasonable, approve
the claim for payment.

(2) Deny the claim, if the claim is not timely filed.

(3) Request additional information or return the claim to
the attorney, if the claim is incomplete.

(4) 1If any portion of the claim is excessive, notify the
attorney that the claim is excessive and will be reduced to an '
amount which is not excessive, and reduce and approve the

-3-
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balance of the claim.

Notwithstanding chapter 17A, the attorney may seek review
of any action or intended action taken pursuant to paragraph
"d" by filing a motion with the court with jurisdiction over
the original appointment for review. The motion must be filed
within twenty days of any action taken by the state public
defender. The attorney shall have the burden to establish by
a preponderance of the evidence that the amount of
compensation and expenses is reasonable and necessary to
competently represent the client. The filing of a motion
shall not delay the payment of the amount specified by the
state public defender pursuant to this subsection.

Sec. 5. Section 13B.4, Code 1999, is amended by adding the
following new subsection:

NEW SUBSECTION. 4A. 1If any portion of the claim is not
payable under the attorney's appointment, the state public

defender shall deny those portions of the claim that are not
payable and approve the remainder of the claim.

Notwithstanding chapter 17A, an attorney whose claim for
compensation is denied may seek review of the action of the
state public defender by filing a motion with the court with
jurisdiction over the original appointment. The motion must
be filed within thirty days of the action of the state public
defender. The type of review and relief the court may provide
shall be limited to the review and relief specified in chapter
17A. The filing of a motion shall not delay the payment of
the amount approved by the state public defender.

Sec. 6. Section 13B.4, subsection 7, Code 1999, is amended
to read as follows:

7. The state public defender shall adopt rules, as
necessary, pursuant to chapter 17A to administer this chapter
and seection-835+9 chapter 815.

Sec. 7. Section 13B.8, subsection 2, Code 1999, is amended
to read as follows:

2. The state public defender may appoint a local public

-4-
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defender and may remove the local public defender, assistant .

local public defenders, clerks, investigators, secretaries, or

other employees for cause. ®he Each local public defender,

and any assistant local public defender, must be an attorney

admitted to the practice of law before the Iowa supreme court.

Sec. 8. Section 13B.9, subsection 1, paragraph b, Code
1999, is amended to read as follows:

b. Represent an indigent party, without fee and upon an
order of the court, in child in need of assistance, family in
need of assistance, delinquency, and termination of parental
rights proceedings pursuant to chapter 232 in a county served
by a public defender. The local public defender shall counsel
and represent an indigent party in all proceedings pursuant to
chapter 232 in a county served by a public defender and
prosecute before or after judgment any appeals or other
remedies which the local public defender considers to be in

the interest of justice unless other counsel is appointed to

the case. Phe-state-pubiic-defender-shati-be-reimbursed-by
the-counties-for-services-rendered-by-empitoyees-of-the-tocat
pubtic-defendersi-offices-under-this-subsection;-pursuant-to
section-23273141<

Sec. 9. Section 13B.9, subsection 1, paragraph c, Code
1999, is amended by striking the paragraph.

Sec. 10. Section 13B.9, subsection 3, Code 1999, is
amended by striking the subsection.

Sec. 11. Section 13B.10, subsections 2 through 4, Code
1999, are amended by striking the subsections.

Sec. 12. Section 28E.19, Code 1999, is amended to read as
follows:

28E.19 JOINT COUNTY INDIGENT DEFENSE FUND.

Two Or more counties may execute an agreement under this
chapter to create a joint county indigent defense fund to be
used to compensate attorneys appointed to represent indigents
under-section-£:5-10-when-funds-budgeted-for-that-purpose-are

exhezusted, In addition to other requirements of an agreement

-5~
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under this chapter, the agreement shall provide for the amount
to be paid by each county based on its population to establish
and maintain an appropriate balance in the joint fund, and for
a method of repayment if a county withdraws more funds than it
has contributed.

Sec. 13. Section 124.407, unnumbered paragraphs 2 and 7,
Code 1999, are amended by striking the unnumbered paragraphs.

Sec. 14. Section 125.78, subsections 1 and 2, Code 1999,
are amended to read as follows:

1. Determine whether the respondent has an attorney who is
able and willing to represent the respondent in the commitment
proceeding, and if not, whether the respondent is financially
able to employ an attorney and capable of meaningfully
assisting in selecting an attorney. In accordance with those
determinations, the court shall allow the respondent to select
an attorney or shall assign an attorney to the respondent. If
the respondent is financially unable to pay an attorney, the
attorney-shati-be-compensated-in-substantiatty-the-same-manner
as-provided-by-section-815:-F7-except-that-if-the-county-has-a
pubiiec-defender;-the-court-may-assign-the-pubtie-defender-or
an-attorney-on-the-pubitic-defenderis-staff-as-the-respondentis
attorney the county shall compensate the attorney at an hourly

rate to be established by the county board of supervisors in

substantially the same manner as provided in section 815.7.

2. If the application includes a request for a court-
appointed attorney for the applicant and the court is
satisfied that a court-appointed attorney is necessary to
assist the applicant in a meaningful presentation of the
evidence, and that the applicant is financially unable to /
employ an attorney, the court shall appoint an attorney to
represent the applicants--Fhe-attorney-shati-be-compensated-in
substanttatiy-the-same-manner-as-provided-by-sectteon-815+7 and
the county shall compensate the attorney at an hourly rate to

be established by the county board of supervisors in

substantially the same manner as provided in section 815.7.

-6-
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Sec. 15. Section 222,13A, subsection 4, Code 1999, is ‘
amended to read as follows: ‘
4. As soon as practicable after the filing of a petition
for approval of the voluntary admission, the court shall
determine whether the minor has an attorney to represent the
minor in the proceeding. If the minor does not have an
attorney, the court shall assign to the minor an attorney. If
the minor is unable to pay for an attorney, the attorney shall
be compensated in-substantitaity-the-same-manner-as-provided-in
sectton-815+7 by the county at an hourly rate to be

established by the county board of supervisors in

substantially the same manner as provided in sézzion 815.7.
Sec. 16. Section 222.22, Code 1999, is amended to read as
follows:
222.22 TIME OF APPEARANCE.
The time of appearance shall not be less than five days

after completed service unless the court orders otherwise.

Appearance on behalf of the person who is alleged to have
mental retardation may be made by any citizen of the county or
by any relative. The district court shall assign counsel for
the person who is alleged to have mental retardation. Counsel
shall prior to proceedings personally consult with the person
who 1s alleged to have mental retardation unless the judge
appointing counsel certifies that in the judge's opinion,
consultation shall serve no useful purpose. The certification
shall be made a part of the record. An attorney assigned by
the court shall receive-compensation—-as-the-district-court
shati-fix-to-be-patd-in-the-£first-instance-by-the-county be
compensated by the county at an hourly rate to be established

by the county board of supervisors in substantially the same

manner as provided in section 815.7.

S€c. 1/. Section 229.2, subsection 1, paragraph c, Code
1999, is amended to read as follows:

Cc. As soon as is practicable after the filing of a ’
petition for juvenile court approval of the admission of the

_7-
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minor, the juvenile court shall determine whether the minor
has an attorney to represent the minor in the hospitalization
proceeding, and if not, the court shall assign to the minor an
attorney. 1If the minor is financially unable to pay for an
attorney, the attorney shall be compensated in-substantiatty
the-manner-provided-by-section-815<-7 by the county at an

hourly rate to be established by the county board of

supervisors in substantially the same manner as provided in

section 815.7.

Sec. 18. Section 229.8, subsection 1, Code 1999, is
amended to read as follows:

1. Determine whether the respondent has an attorney who is
able and willing to represent the respondent in the
hospitalization proceeding, and if not, whether the respondent
is financially able to employ an attorney and capable of
meaningfully assisting in selecting one. In accordance with
those determinations, the court shall if necessary allow the
respondent to select, or shall assign to the respondent, an
attorney. 1If the respondent is financially unable to pay an
attorney, the attorney shall be compensated in-substantiatty
the-manner-provided-by-section-815-77;-except-that-i1£f-the
county-has—a-pubtic-defender-the-court-may-designate-the
pubtiec-defender-or-an-attorney-on-the-pubtic-defenderis-staff
to-act-as-the-respondentls-attorney by the county at an hourly

rate to be established by the county board of supervisors in

substantially the same manner as provided in section 815.7.

Sec. 19. Section 229.19, unnumbered paragraph 3, Code
1999, is amended to read as follows:

The court or, if the advocate is appointed by the county
board of supervisors, the board shall prescribe reasonable
compensation for the services of the advocate. The
compensation shall be based upon the reports filed by the
advocate with the court. The advocate's compensation shall be
paid by the county in which the court is located, either on
order of the court or, if the advocate is appointed by the

-8-
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county board of supervisors, on the direction of the board.

If the advocate is appointed by the court, the advocate is an
employee of the state for purposes of chapter 668. If the
advocate is appointed by the county board of supervisors, the
advocate is an employee of the county for purposes of chapter
670. If the patient or the person who is legally liable for
the patient's support is not indigent, the board shall recover
the costs of compensating the advocate from that person. If
that person has an income level as determined pursuant to
section 815.9 greater than one hundred percent but not more
than one hundred fifty percent of the poverty gqguidelines, at
least one hundred dollars of the advocate's compensation shall
be recovered in-accordance-with-rules-adopted-by-the-state
pubtiec-defender in the manner prescribed by the county board

of supervisors. If that person has an income level as

determined pursuant to section 815.9 greater than one hundred
fifty percent of the poverty guidelines, at least two hundred
dollars of the advocate's compensation shall be recovered in

accordance-with-rutes-adopted-by-the-state-pubtic-defender in

substantially the same manner prescribed by the county board

of supervisors as provided in section 815.7.
Sec. 20. Section 232.141, subsection 2, Code 1999, is
amended to read as follows:

2. Upen-certification-of-the-courty-ait All of the
following expenses are a charge upon the county in which the
proceedings are held, to the extent provided in subsection 3:

a. The fees and mileage of witnesses and the expenses of
officers serving notices and subpoenas which are incurred in

connection with the appointment of an attorney by the court to

serve as counsel to any party or to serve as a quardian ad

litem for any cnild.

b. Reasonable compensation for an attorney appointed by
the court to serve as counsel to any party or as gquardian ad

litem for any child. However, the amount of compensation paid

shall be paid in accordance with section 8i5.7.

-9-
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Sec. 21. Section 232.141, subsection 3, paragraph c, Code
1999, is amended to read as follows:

c. Costs incurred under subsection 2 which are not paid by
the county under paragraphs "a" and "b" shall be reimbursed

paid by the state. Reimbursement-for-the-costs-of

compensation-of-an-attorney-appointed-by-the-court-to-serve-as
counsei-or-guardian-ad-titem-shaii-be-made-as-provided-in
section-815-F---A-county-shati-appiy-for-reimbursement-to—the

department-of-inspections-and-appeais-whieh However, before

any costs are paid, a claim must be submitted to and approved

by the state public defender who shall prescribe rules and

forms to implement this subsection.

Sec. 22. Section 237.20, subsection 4, paragraph e, Code
1999, is amended to read as follows:

e. The guardian ad litem of the foster child. $he An
attorney appointed as guardian ad litem shall be eligible for

compensation through under section 232.141, subsection %7
paragraph-ibtt 2,

Sec. 23. Section 814.11, Code 1999, is amended to read as
follows:

814.11 INDIGENT'S RIGHT TO COUNSEL.

An indigent defendant is entitled to appointed counsel on
the appeal of all indictable offenses. Sueh The appointment

ts-subject-to-rutes-of-the-supreme-court shall be made to the

state appellate defender unless the state appellate defender

is unable to handle the case due to a conflict of interest or

because of a temporary overload of cases. If the state

appellate defender is unable to handle the case, the court

shall appoint an attorney who has a contract with the state

public defender to handle such an appeal. If the court

determines that no contract attorney is available to handle

the appeal, the court may appoint a noncontract attorney who
has agreed to handle the case, but the order of appointment

shall include a specific finding that no contract attorney was

1
available. The appointment of noncontract attorneys shall be

-10-
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on a rotational or equalization basis, considering the .

experience of the attorney and the difficulty of the case.
Sec. 24. Section 815.4, Code 1999, is amended to read as
follows:
815.4 SPECIAL WITNESSES FOR INDIGENTS.

Witnesses secured for indigent er-partialty-indigent

defendants under R.Cr.P. 19 must file a claim for compensation
supported by an affidavit specifying the time expended,
services rendered, and expenses incurred on behalf of the
defendant.

Sec. 25. Section 815.5, Code 1999, is amended to read as
follows:

815.5 EXPERT WITNESSES FOR STATE AND DEFENSE.

Notwithstanding the provisions of section 622.72,
reasonable compensation as determined by the court shall be
awarded expert witnesses, expert witnesses for an indigent er
partiatiy-indigent person referred to in section 815.4, or

called by the state in criminal cases.

Sec. 26. Section 815.7, Code 1999, is amended to read as
follows:

815.7 FEES TO ATTORNEYS.

An attorney who has not entered into a contract authorized
under section 13B.4 and who is appointed by the court to
represent any person charged with a crime in this state,

seeking postconviction relief, against whom a contempt action

is pending, appealing a criminal conviction, appealing a

denial of postconviction relief, or subject to a proceeding

under chapter 229A, or to serve as counsel for any person or

guardian ad litem te-a-persen for any child in juvenile court,

tn-thrs-state shall be entitled to a reasonable compensation
and expenses which-shaiti-be-the-ordinary-and-ecustemary-charges

for-itke-services-in-the-community-to-be-decided-in-each-case
by-a-judge-of-the-district-court-or-of-the-juvenite-court;-as
appticabier-inciuding-such-sum-or-sums-as-the-court-may '

determine—are-necessary-for-investigation-in-the-interests—-of
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Justice—and-in-the-event-of-appeai-the-cost-of-ebtaining-the
transeript-of-the-triat-and-the-printing-of-the-triat-record
and-necessary-briefs-in-behatf-of-the-defendant. Hewever;-the
reasonabie-compensation-awarded-an-attorney-shati-not-be
catcutated-based-upon-an-hourty-rate-that-exceeds-the-rate-a
contract-attorney-as-provided-in-section-13Br-4-wouid-receive
tn-a-simitar-cases For appointments made on or after July 1,

1999, the reasonable compensation shall be calcuiated on the

basis of sixty dollars per hour for class "A" felonies, fifty-

five dollars per hour for class "B" felonies, and fifty

dollars per hour for all other offenses. The expenses shall

include any sums as are necessary for investigations in the

interest of justice, and the cost of obtaining the transcript

of the trial record and briefs if an appeal is filed. Sueh

The attorney need not follow the case into another county or
into the appellate court unless so directed by the court at
the-request-of-the-defendant;-where-grounds-for-further
tttigation-are—-not-capricious-or-unreasonabie;-but-i+f-sueh
attorney-does-so;-the-attorneyls-fee-shati-be-determined

accordingty. If the attorney follows the case into another

county or into the appellate court, the attorney shall be

entitled to compensation as provided in this section. Only

one attorney fee shall be so awarded in any one case except
that in class "A" felony cases, two may be authorized.

Sec. 27. Section 815.9, Code 1999, is amended to read as
follows:

815.9 INDIGENCY DETERMINED -- PENALTY.

1. For purposes of this chapter, seection-68:8;-section
222522 chapter 13B, chapter 229A, chapter 232, chapter 665,
chapter 814, chapter 822, and the rules of criminal procedure,

the-fottowing-appty a person is indigent if the person is

entitled to an attorney appointed by the court as follows:

a. A person is indigent entitlied to an attorney appointed

by the court to represent the person if the person has an

income level at or below one hundred £ife¢y twenty-five percent

_12-
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of the United States poverty level as defined by the most
recently revised poverty income guidelines published by the
United States department of health and human services, unless
the court determines that the person is able to pay for the

cost of an attorney to represent the person on the pending

charges. In making the determination of a person's ability to

pay for the cost of an attorney, the court shall consider not

only the person's income, but also the availability of any

assets subject to execution, including but not limited to

cash, stocks, bonds, and any other property which may be

applied to the satisfaction of judgments and the seriousness

of the charge.

br--A-person-is-not-indigent-if-the-person-has-an-income
ltevel-greater—-than-one-hundred-£fifty-percent-of-the-tnited
States-poverty-tevei-as-defined-by-the-most-recentiy-revised
poverty-itncome-guidetines-publtished-by-the-Bnited-States
department-of-heatth-and-human-servicess

€ b. A person with an income level greater than one
hundred £ifty twenty-five percent, but tess-than at or below

two hundred percent, of the most recently revised poverty
income guidelines published by the United States department of
health and human services may-be-deemed-partialtiy-indigent-by
shall not be entitled to an attorney appointed by the court,

unless the court pursuant—-to makes a written finding thats
given-the-personis-circumstances; not appointing counsel on

the pending charges would cause the person substantial

hardship. Hewever;-the-court-shati-require-a-person-appointed
counsei-te-contribute-to-the-cost-of-representation—-in
accordance-with-rutes-adopted-by-the-state-pubiie-defenders.
In determining whether substantial hardship would result, the

court shall consider not only the person's income, but also

the availability of any assets subject to execution, including

but not limited to cash, stocks, bonds, and any other property

which may be applied to the satisfaction of judgments and the
)

seriousness of the charge.

e e T T S T
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d c. A person with an income level greater than two
hundred percent of the most recently revised poverty income
guidelines published by the United States department of health
and human services shall not be deemed-indigent-or-partiaiiy
tndigent entitled to an attorney appointed by the court,

unless the person is charged with a felony and the court makes
a written finding that7-given-the-personis-circumstances;y not
appointing counsel would cause the person substantial
hardship. Hoewever;-the-court-shati-require-a-person-appointea
counsel-to-contribute-to-the-cost-of-representation—-in
accordance-with-rutes-adopted-by-the-state-pubtic-defenders

In determining whether substantial hardship would result, the

court shall consider not only the person's income, but also

the availability of any assets subj2ct to execution, including

but not limited to cash, stocks, bonds, and any other property

which may be applied to the satisfaction of judgments and the

seriousness of the charge.

2. A determination of the-indigent-status-of whether a
person is entitled to an appointed attorney shall be made on

the basis of an affidavit of financial status submitted at the

time of the person's initial appearance before-a-court or at
such later time as a request for court appointment of counsel

is made. *f-a-person-is-granted-itegai-assistance-as-an
indigent-or-partiat-indigent7;-the-financiat-statement-shaii-be
fi+ted-and-permanentiy-retained-in-the-personts-court-£ites

The state public defender shall adopt rules prescribing the
form and content of the affidavit of financial statement-and

the-criteria-by-which-a-determination-of-indigency-shaii-be
based status. The affidavit of financial statement status

shall be signed under penalty of perjury and shall contain

sufficient information to allow the determination to be made
of whether the person meets—-the-gutdetines-set-out-in
subsection-1-and-shati-be-accompanied-by-the-personis-most
recent-pay-siipy-itf-emptoyed is entitled to an appointed

attorney under this section. If the person is granted an

-1 4-—-




0 N e Ww N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

S.F. jS‘I H.F.

appointed attorney, the affidavit of financial status shall be

filed and permanently retained in the person's court file.

3. A-person-who-knowingiy-submits-a-faise-finanectat
statement-for-the-purpose-of-obtaining-tegat-assistance-by
appointed-counsei-commits-a-fraudutent-practicer If a person

is granted an appointed attorney, the person shall be required

to reimburse the state for the total cost of legal assistance

provided to the person. As-used-in-this-subsection;-%iegal

assratance’-inciudes-itegat-counsetr "Legal assistance” as used

in this section shall include not only an appointed attorney,

but also transcripts, witness fees and, expenses, and any
other goods or services required by law to be provided to an
indigent person entitled to an appointed attorney.

4, If the case is a criminal case, all costs and fees

incurred for legal assistance shall become due and payable to

the clerk of the district court by the person receiving the

legal assistance not later than the date of sentencing, or if

the person is acquitted or the charges are dismissed, within

thirty days of the acquittal or dismissal.

5. If the case is other than a criminal case, all costs

and fees incurred for legal assistance shall become due and

payable to the clerk of the district court by the person

receiving the legal assistance not later than ten days from

the date of any court ruling or trial held in the case, or if

the case is dismissed, within ten days of the dismissal.

6. An appointed attorney shall submit a report pertaining

to the costs ana fees for legal assistance to the court at the

times specified in subsections 4 and 5. If the appointed

attorney is a public defender, the report shall specify the

total hours of service plus other expenses. If the appointed

attorney is a private attorney, the total amount of legal

assistance shali be the total amount of the fees claimed by

the appcinted attorney together with other expenses.

7. If all costs and fees incurred for legal assistance are

not paid at the times specified in subsections 4 and 5, the

_15_




O 00 ~J O U s W N =

W W W WwwwNNRNRDNRNR DR N NN NIEKFRRR R -2 +H B B &
O b W H O W N U b WK HOGWO®NO U & WK H o

s.r. 481 wu.r.

court shall order payment of the costs and fees in reasonable

installments.

8. If a person is granted an appointed attorney or is

receiving legal assistance in accordance with this section and

the person is employed, the person shall execute an assignment

of wages. An order for assignment of income, in a reasonable

amount to be determined by the court, shall also be entered by

the court. The state public defender shall prescribe forms

for use in wage assignments and court orders entered under

this section.

9. If any costs and fees are not paid at the times

specified under subsections 4 and 5, a judgment shall be

entered against the person for any unpaid amounts.

Sec. 28. Section 815.10, Code 1999, is amended to read as
follows:

815.10 APPOINTMENT OF COUNSEL BY COURT.

1. The court, for cause and upon its own motion or upon

application by an indigent person or a public defender, shall
appoint the state public defender, the state public defender's
designee pursuant to section 13B.4, or an attorney pursuant to
section 13B.9 to represent an indigent person at any stage of

the criminal, postconviction, contempt, commitment under

chapter 229A, or juvenile proceedings or on appeal of any

criminal, postconviction, contempt, commitment under chapter

229A, or juvenile action in which the indigent person is
entitled to legal assistance at public expense. However, in
juvenile cases, the court may directly appoint an existing
nonprofit corporation established for and engaged in the
provision of legal services for juveniles. An appointment
shall not be made unless the person is determined to be
indigent under section 815.9. Only one attorney shall be

appointed in all cases, except that in class "A" felony cases

the court may appoint two attorneys.

2. An attorney other than a pubiic defender er-a-econtract
attorney who is appointed by the court under this section

-16-
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shall apply to the distriet-ecourt state public defender for ‘

compensation and for reimbursement of costs incurred. The

amount of compensation due shall be determined in accordance
with any indigent defense contract or pursuant to section
815.7.

3. A-contract-attorney-appointed-by-the-court-pursuant-te

this-section—-and-section-13Br4-shali-appiy-to-the-state-pubiie
defender-for-compensation-and-for-reimbursement-of-costs
+nenrred-in-accordance-with-the-contract-——-Fhe-amount-of
corpensation-due-shati-be-determined-in-accordance-with-the
contracts The state public defender shall adopt rules which

specify the information which shall be included with all

claims for compensation submitted by court-appointed attorneys

under this section. The rules shall require that a court-

appointed attorney shall obtain court approval of a claim

prior to exceeding the fee limitations established pursuant to

section 13B.4. However, a court-appointed attorney may

regquest court approval after exceeding a fee limitation if

good cause is shown. The order approving a claim that exceeds

the fee limitation shall be included in the information

submitted under this section. If the information required

under this section and the rules of the state public defender

is not submitted, the claim may be denied until the

information is provided. If the information required under

this section and the rules of the state public defender is

submitted with the claim, the state public defender may

approve reasonable and proper compensation to the court-

appointed attorney in the manner provided in the rules.

Sec. 29. Section 815.11, Code 1999, is amended to read as
follows:

815.11 APPROPRIATIONS FOR INDIGENT DEFENSE.

Costs incurred under chapter 229Aa, 665, or 822, or section

232.141, subsection 3, paragraph "c", or sections 814.9,

814.10, 814.11, 815.4, 815.5, 815.6, 815.7, and 815.10, or the .
rules of criminal procedure on behalf of an indigent shall be

_17_
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paid from funds appropriated by the general assembly to the
department of inspections and appeals for those purposes.

Sec. 30. EMERGENCY RULES. The office of the state public
defender of the department of inspections and appeals may
adopt administrative rules under section 17A.4, subsection 2,
and section 17A.5, subsection 2, paragraph "b", to implement
the provisions of this Act. The rules shall become effective
immediately upon filing, unless a later effective date is
specified in the rules. Any rules adopted in accordance with
this section shall not take effect before the rules are
reviewed by the administrative rules review committee. Any
rules adopted in accordance with the provisions of this
section shall also be published as notice of intended action
as provided in section 17A.4.

Sec. 31. Sections 815.9A and 815.10A, Code 1999, are
repealed.

SF 451
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AN ACT
RELATING TO T PAYMENT OF THE LEGAL DEFENSE COSTS Of INDIGENT
PIRSCNS, EXFANDING THE DUTIES OF THE STATEZ PUBLIC DEFEXNDER,

AND PROVIDING FOR THE APPOINTMENT AND REMOVAL OF CERTAIN STATE

PUBLIC DECENDER PZIRSONNEL.,
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

Section 1. Section 8.59, Code 1999, is amended to read as
foilows:

3.59 APPROPRIATICNS FREEZE.

Notwithstanding contrary provisions of the Code, the
amounts aporopriated under the appl.cable sections of the Code
for fisca. years commencing on or after July 1, 1393, are
limited to thecse amounts expended under thcse sections for the
fiscal year ccmmencing Suly 1, 1932, If ar avolicablie section
aporopriates moneys to be distributed to differen: recipients
and tne operation of this section reduces the :zotal amount to
be disctributed under the applicable section, the moneys shall
be prorated arong the recipients. As used in this section,
"appiicable sections” means the following sections: 53.50,
229.35, 230.8, 230..1, 405A.8, 41..20, and 663.447-and-322:5.

Sec. 2, NEW SECTION. 13B.2A INDICGENT DEFENSE ADVISORY
COMMISSION,

An indigent defense advisory commission 1s established
within the department to advise ard make reccmmendations to
the legisiature and the state pudblic cdefender regerding the
heurly rates paid to cour<-appolinted counsel and per case fee
limitations. These recommendaticns snall te consistent with
che constitutionai requiremen: =0 previcde effective assistance
of ccunsel to those indigent sersons Icr wWwncm the state s

required to prcvide counsel.

Senate Flle 45%, p. 2

The advisory commission shall cconsist of Sive members. The
governor sha.i appoint three nempers, including cne member
from nomirations by -he Icwa state bar asscciatlon and one
rnerper from nominations by "he supreme court. Two wercers,
one from each chamber of the general assembiy, shall be
appointed, with no more than cne appointed from the same
political party. Zach member shall serve a three-year term,

with lnitial terms to be staggered. No more than three

members shall be licensed %o practice iaw in Izwa. The state
public cefender shall serve as an ex officio member of the
commissicn and shall serve as the nonvoting chair of the
commission,

The members of the commissicn are entitled o receive
reimbursement for actual expenses incurred as provided for :in
section 7E.§, subsection 2, while engaged in the performance
of the duties of the ccmmission.

The advisory commission shail file a written repsrt every
three years with the gcvernor and “he general assembly by
January 1 of a year in ~hich a report is due regarding the
reccmmendations and activities of the ccmmission. The first
such report shall be due orn January !, 2003.

Sec. 3. Section 13B.4, subsections 1 through 3, Code 1999,
are amenced to read as follows:

1. The state public defender shall coordinate the
provision of legal representacion of all indigents under

arrest or cnarged with a crime, seeking postccnviction rellef,

againsrt «wnom a conhempt action .s nending, in oroceedings

u-~ger

apier 225A, on appeal in criminal cases, and on appeal

In proceedings to obtain gostconvicticn relief when ordered to
do so by =ne distrzict court in which the judgment cr crder was
issuec¢, and may provide for the representasicn of indicents :in
prcocceedings instituted pursuant to chapter 908. The state

he

e
oub cefender shall <ot erngace in t private pract.ce of
law,

2. The state publiic defender shall file with the clerk of

the distirict cour:z in each county served by a public defenrder

ISy 4S
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a designation of which iocal public deiender office snail
notice of appointment of cases. Except as cinerwise
provided, in each ccunty in wnich the state public defender

tes such designation, the state pubiic defender or I:s

£
desicnee shall be appo:nted by the court tc represent a.l
el-gible indigen-s, whe:her--he-case-ia-erinirai-or--uveat:e

im-maewee in a.. of the cases and proceedings specified under

. The appointment shall not be made if the state

pubiic defender notifies the court that the loca. public
Jefender will not provide .egal representation ln cases
snvesving-sffenses as identified in the designation by tre
state public defender.

3. The state public defender may contract with perscns
admitted to practice law in this state for the provision of
legal services -o indigent er-pa=tiaily-indigenc persons.

Sec. 4. Section 13B.4, subsection 4, Code 1999, is amended
oy striking the subsection and inserting in lieu thereof the
following:

4. a. The state pubiic defender shall establish fee

itations for particular categories of cases. The fee

limitations shal.l pe reviewed at ieast every three years.
estabiishing and reviewing the fee limitations, the state
public defender shall consider public input during the
estaplishment and review process, and any avaiiable
informa-ion regarding ordinary and customary charges for lL.ke
services; t-he number of cases in which legal services to
e

indigerts are anticipated; “rhe serlousness of the charc

appropriacte alincation of resources ameng the types cf cas

experience with existing hour.y rates, claims, and fee

izaticns; and ary other factors dezermineé to be relievan:.

5. The state public <defencder shail establish a prccedure
the submissicn of all claims fcr peyment of -nadigent

‘A

rse custs, including the submissicn of interim claims In

TP N3ses.

c. The state public cdefernder may review any claim for
cayment of indicent deferse costs andéd may take any <¢f th
s

fsllowing action

(L) If the c
the claim for payzent.
(2) Deny e claim, if <he claim is not timely filed.

(3) Reguest additioral infcrmation or return the claim to
the attorney, 1f the claim :.s incompliete.

(4) If any portion of zhe clain is excessive, notify the
attorney that the claim is excessive and will be reduced to an
amount which is not excessive, and reduce and apprcve the
Dalance of tre claim.

Notwizhstanding chapter .7A, “he attorney may seek review

. L - .
of any action or intended action taken pursuant to paragraph

"d" by filing a motion with the cour: with jurisdic=icn over
the original appointment for review. The motion must be fiied
within twenty days cf any action taken by the state public
defender. The attcrney shall have the burden to est;blish by
a preponderance oI the evidence that the amount of
compensaticn anc expenses .3 reasonable and necessary o
comperently represent the client. The filing of a mction
shail nct delay zhe payment of the amount specified by the
state public delender pursuant tc this subsection.

Sec. 5. Section 13B.4, Ccde 1999, ig amended by adding the
foilowing new subsection:

NEW SUESZCTICN. 4A. If any portion of the claim is not
payable uncder =he at:ornev's appcintment, the state public
defender shal. seny thcse porzlons of the ciaim thact are not
payable and approve the remainder of the claim.

Notwlithstaraing chapter 17A, an at:orney whose claim for
compensat.on s denled may seek review of the action of the
state pubiic <efender by fiii

v

g @ meticn with the court with

jurisdiction cver ¢ iginal :
3 ¢tion cver the original appointment. The motion must

be £iled thircty 4 £ i
tairty days of the action of the state publi

cefender.

type of review and re.ief =<he court may provice

shall

L7A.

=0 the rev.ew and £ specified in cnapter

reiie
2I a motizcn shall net de.ay cthe payment of
Dy the s:ate pubiic deferder.




Sec, 6. Section 123B.4, subsec:tion 7, Code 195, i3 amended
to read as follows:

7. The state public deferder shall adcpt rules, as
necessary, pursuant to chaoter 178 to administer :=nis chapter
and seetion-8%¥5:9 chapter 815.

Sec. 7. Section 133.8, subsection 2, Code 1999, :s amended
to read as folilows:

2. The state pubiic defender may apvpoint a lccal publi

ta

defender and may remove the iocal publ.c defender, assis

(el

2

m
ot
'Y
"
0
n
o]
~

-ccal public defenders, clierks, invest.gators, 3e

other enpioyees for cause. Phe Each local pubiic defender,
and any assistant local public defender, must be an attorney

adm!tted to tne practice of iaw before the Zowa supreme court.

Sec. 8. Section 13B.9, subsection 1, paragraph b, Ccde
1999, I1s amended to read as follows:

b. Represent an indigent party, without fee andé upon an
order of the court, in child in need of assistance, family in
need cof assistance, delingtency, and termination of parental
rights proceedings pursuant -o chapter 232 in a ccunty served
by a public defender. The lccal public defender shall counsel
and represent an indigent party in all proceedings pursuanct &t
chapter 232 in a county served by a public defender and
prosecute before or after iudgment arny appeals or other
remedies which the local public defender considers tc be in
the interest of Justice unless other ccunsel is appointed to
the case. The-state-pubiic-defender-shatli-ne-saimpu=sed-by
the-counties-Suyr-services-ceadered-py-emprovees-af-cne-locazt
pabite-defendersi-offices-ander-snis-sucsectsons;-suronant-co
secricn~23Z:343

Sec. 9. Section 138.9, subsect:on 1, paragraph c, Code
1993, is amended by striiing :ine paragrapn.

Sec. 10. Section 1.38.9, subsection 3, Code 1339, is
amended by striking the subsection,

j3ec. 11, Secticn L2B.1J, subseculions 2 thro.uco 4, Ccde

1393, are amendec by str:king the sulbsections.

Serate Fi.e 35:

Sec. 12. Sec:i.cn 28E..%, Code 1999, is amended :c read as
folicws:

28E.19 JOINT COUNTY INDIZINT DEFENSE FUND

m ~w " 5

~WO °r more counties may execute an agreenent under this
chapier to create a joint cocanty indigent defense fund to be
:sed tc ccmpensate atterneys appointed to represens :ndigen:s
nder - .

ectisn—&ii:i@-when—f:nés—5udqetsd—for—that—parpose—are
exhauseed. In addizion to o2:tner requirements of an agreement
under this chapter, the agreerent shall provide for :;e amount
to be paid by each county oased on its pcpulation ‘o establish
and maintain ar appropriate calance in the oint £uad, and for
a method of repayment if a ¢ounty withdraws more Zi:nds than it
has ccntributed.

Sec. 13. Section 124.407, unrumbered paragraphs 2 and 7,
Code 1999, are amended by striking the unnumbered paragraphs.

Sec. 14. Section 125.78, subsections 1 and 2, Code 1999,
are amended to read as follows:

1. Determine whether the respondent has an attcrney who is

able and willing o represent the respondent in the commiinent

proceeding, and if not, whetner “he respondent ‘s ¢ fancially
1 M ) ’

able to employ an attorney and capable of meaningfully

assist.ng in selecting an attorney. In accordance with those

5 -1 » b 1
determinations, the court sha.- allow the respondent to select

an attorney or shall assign an attorney to the respcndent. IFf
the respondent ig firancially unable ro bay an atcicrney, ¢he
a:terney—shaié—be—cempensa:ed—én—sebseanbéaiiy—ehe—same-sannes
as—previéeé~oy—sectécn—8i5737—exeept—Ehat—ff—the—ceenty—has—a
pnbifc—ieiendet7—the—court—ray—assfgn—ehe-pn:%fc-éefenéer er
an-atterney-on-<re-pubiic-<efanderia-stafs as-tne-respondentis

- - ¥ ~ ey K N
attormey the ccunty shall ccroensate the attorney a- an hcurly

rate -c be established by -he courty board cf superviscrs ia

a7

substantially trhe_sawme manner as orovided

2 secticn 315.7.

2. If tne applicatica includes & request for a ccurs-
appointed attorney for the agplicant and the court s

riafiagl - ~ryy - neinrad i
satisilied tra*t a cour: appcilnted attorney is necessarv tc

assis:t :nre appliczant in a Teaningful presentation of the




Serate rile 431, p. /

evidernce, and that the applicant is financially unable to
emp.cy an attorney, the ccurt sha.. appoint an at-crney %o
represent the applicantr——?ne—atkerney—snaii-benceﬁpensaeed—in
e:bstantfeiiy-the—seme—ranner—es~p?evédeé—sy—sectéon—BiS:? and

the county shall compensate the attorney at an hourly rate to

he =stablisred by :the ccunty board cf superviscrs in

substantiaily the same manner as provided :in secticn 81i5.7.

Sec. 15. Section 222.13A, subsection 4, Coce 2399, is
amended to read as follows:

4. As soon as practicable after the filing of a petition
fcr appreval of the voluntary admission, the court shall
derermine whether the minor has an attorney to represent the
mincr in the proceeding. If the miror does not have an
attorney, the court shall assign to the minor an attorney. If
the minor is unable to pay for an aticrney, the attorney shall
be compensa:ed in—substantéaéiy—:he—sene—manne:—as—provééed—én

secsion-8:5:3 by the county at an hourly rate t¢ TSe
Y

estap.'cshed by the county bcard of superviscrs in

susstantialiy the same manrer as provided :in section 3:15.7.

Sec. .6. Section 222.22, Cccée .999, is amenced -0 read as
follcws:
222,22 TIME OF APPERRANCE.

The -ime of appearance shalil not be less thar Zive cays

af-er completed service unless the court orders ctherwise.
Appeariance on behaif of the person who is a.ieged o have
menta. retardation may be made by any ci:izen of the ccunty or

oy any relative. The district court shail assign counsel for

.t

re person who is alileged to have mental rezardation. Ccunsel

shall prior to proceedings perscnally ccnsult with the perscn

kY

no is al.eged to have menta:l retardation unless the judge

cpcinting counsel certifies trat in the iudge’'s :ginlon,

1]

corsuitasicn sha.l serve no useful purpcse. The cerzificaticn

srall be made a part of the racsord. An rnev ass:-gned dy

=ne-diserscT-court

--e court shall reseive-cempensatisn-s

ahpil-Fix-=o-be-paid-in-2he-firat-instance-by-tne-ccunty be

O

cmpensated by the ccunty at an hour.ly rate o de es-ab.ished

Senate Iile 3151, ». §

by tne =

O

unty board of supervisors in substantia’ly the sane
o] e

rovid

ranner a

i

d in seciicor 8I5.7.

Sec. 17. Sac-.on 229.2, subsection L, paragraph c, Code
1999, is amended to read as follows:

c, As socn as is practicabplie after the Ziling of a
retiticn for Zfuvenile cour= appreval of the adnission of the
minor, the juveni.e ccurt shall determine whe-her the minor
has an at:torney <c represent the minor in the hespitaiization
proceeding, and i{I not, tnhe court shall assign to the minor an

attorney, If

or

he minor is £inancially urable to pay for an
attorney, the attcrney shall be compensated in-subswcantiaily
sne-manner-provided-by-seetien-815:7 by the county at an

nourly rate to de established by the county board of

superviscrs in substantially the same manner as provided in
> 315.7.

secti

Sec. 18. Section 229.8, subsection 1, Code 1999, is
amended =0 read as follows:

L. Determine whether the respondent has an attorney who is
able ard willing to represent the responcent in the
hospitalization proceeding, and if ncc, whether the respondent
is flinancially able to employ an attorney and capable of
meaningfully assisting in selecting cne. In accordance with
those determinaticns, the court shall if necessary allow the
respendent to select, or shall assign to the respondent, an
atzorney. If the respondent is financially urable tc pay an
az:orrey, the at:torney sral. be ccmpensated in-subacantiaiiy
the-manner-provided-bDy-seezion-8:5-F;-except-that-if-the
esunty-hes-a-puciie-defender-the-ceurt-may-designace-the
public-defender-ar-an-atcorney-sn-the-public~cefenderta-atafé

to-act-ma3-cthe-cespondentia-attorney by ‘he county at an hourly

rate 0 e esszdlished bv tnhe county ooard of supervissrs in

same manner as orevided

tcn 222,13, unnumbered caragraph 2
~c read as fcllows:

£ the advoccate s appointed by the county

v.scrs, the dcard shall prescribe reascnable
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compensatior f<r the services of the advocate. Thre
compensation snall be based upon the reports filed by the

-he cour%. The advocate's compensation shall be

aavocate w:
paid by the county in which the court is located, either on
order of tne court or, if the advocate is appcinted by the
county board 2f supervisors, on the directicn cSf the bcard.
¢ the advcca-e is apoointeé dy the court, the advocaie 1s an
employee of -ne state for purposes of chapter 669, II the
advocate is appointed by the ccunty bcard of supervisors, the
advocate is an emp.oyee of the ccunty Icr purpcses of chapter

670. Tf the patient or the perscn who is legaily liable for
the patient's support is not indigent, the bcard shali recover
the costs of compensating the advocate from that person. IS
that person has an irccrme level! as determined pursuant to
secticn 813.3 greater =nan one hundred cercent but ot more
than one hundred fifty percent of the pcverty guideiines, at
least one hundred dollars of the advccate's compensation shall
be recovered im-accerdanmece-with-ruzes-adoprec-by-the-s<ace

pubtie-defendes [n the Tanrer odrescribed Dy the county board

of superviszrs. If that person has an income .eve. as
determined pursuant to section 8.5.9 greater than one aundred
fifty percent of the poverzy guidelines, at least two hundred

dollars of -ne advccate's compensation shal. be recovered +4n

acrerdance-wech-rates-adspred-by-the-state-punite-defend ir

-he same manner prescribec by tne county beard

sabstant

of superviscr provided in secxion 3.5.7.

Sec. 20. ~:on 222.14., subsection 2, Code 1999, is

amended to rea folliows:
2., dpen- tecazien-of-che-cnurty-a3d AL of the
following exgenses are a charge upon the county in which tne

prcceedings are nheid, to the extent provided Iin subsecticn 33
r3

a. Tre ZIces it and the 2xpenses o
officers serving rot.ces ané subgpoenas ch are_incurrec¢ in

conrection

serve as cc

b. Reasonable compenszat:cn fZor an actorney appointed by

I any party or as guardian ad
r, tne amgunt of cormpensation pnaid

"

“he ccurt to serve as counse.l
e

Litem §9r any chiid. Zzwew
snali oe

paid in
Sec. 21. Section 22I..3i1, subsection 3, paragrapvh ¢, Code

n_seczicn 815.7.

1399, is amended to read as follows:

c. Costs incurred uncder subsecticn 2 wnich are not paid by

the ccunty under parac s "a" and "b" shall De seimburses

Daid by the state. Reimsucasement-for-she-coaras-of

compensation-of-an-atte y-eppornted-bpy-the-court-zo-serve-as

-—

ceunse: ermguardian~ad—::ﬁ

naii-pe-made-as-provicded-in
vegetton-A15-Fr-—~-ecunty-spaii-appiy-for-reimburaement-to-the
deperﬁmenc—oé-xnspecﬁ:cns—a:é—appeai3—wh%ch However, defore

any ccsts are oaid, a claim must be submitted -o and approved

oy tne state public defender wno shall prescribe rules and
forms to implement this siosection.

Sec. 22. Section 237.20, subsection 4, paragraph e, Code
1999, is amended to read as follows:

e. The guardian ad l:item of the foster child. The An

attorney appeinted as guardlan ad liter shall be eligible for

compensation shremwgh under section 232.141, subsection 7
paragraph-#bd 2.

Sec. 23. Section 8l4..., Code 1999, is amended :o read as
follows:

8.4.,.1 INDIGENT'S RIGET TO COUNSEL.

An incigent defendant is entitled to appointed counsel on
~he appeal of all indictadble offenses. Sueh The appointment

fs-sublect-to-ruies-of-<he-cupreme-sours shail be rade to the

5-ate 2ppe..ate defercder unless the state avpellate defander
=3 unable s handle the -ase due 0 a conf.ic:t of ;ute-eS' or
cecause ¢f a temporary sver.cad of cases. If -he stace
appeilate celence

tne acvea., the CoUuUrt Tay &TPO.01%t a nonccntracs atiorney wro




nas acreed 1y nandle tne case, but the oruer of agpellirnent
5ra.. .nc.ude a specific firding that no ccntrecs attciney was
0 n ) Pl

avai_.ac:e. The appoiniment

¢ a :otational or egualiza

t
excerience of “pe attosrney an

n
Sec. 24. Section 81.5.4, Czde !

825.6¢ SPECIAL WITNESSES TOR INDIGENTS,

Wi-nesses secured for indigent or-partiatzy-iadicent
ceZfencants uncder R.Cr.P. 19 must file a claim for compensation
supported by an affidavit specifying the time expended,

services rendered, and expenses incurred on behalf of the
éefendan<.

Sec. 25. Section 815.5, Code 1999, is amended -o read as
fcllows:

815.5 EXPZRT WITNESSES FOR STATE AND DEFENSE.

Ncrwithstanding the provisions of section 522.72,
reasonable compensation as determined by the court snall be
awarded expert witnesses, expert witnesses for an indigen
rartsat:y-indigent person referred ¢c in section 8:5.4, or
ca:leé¢ by zhe state in criminal cases.

Sec. 25. Section 815.7, Code 1599, is amended :o read as
fcilows:

2:5.7 TZES TO ATTORNEYS.

An az<orney who has not entered intc a contract authorized
seczion 13B.4 and who (s appointed by =-he ccur:t to
represent any person charged with a crime in tnis state,

seexlng ncstceenvichion relief, acalinst whom a ccn-empt ackion

is perding, appealing a criminal cenviction,

denia. -f oosicynviction rellef, or sudiect

utcer cnapter 2:2A, Or to serve as counsel IO0r any T
¢ :

tem to-a-pereon £0or anv cn

a 1
+s-e=gee shall e entitled tc @ reascrable comgensaticn
o) e

13
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)
[
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S whiszn-snari-be-the-srdinary-ané-e

ervices-in-the-commnunicy-ss-pe-decides-in-ecach-case
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appiécabi:7-&nciadfng—snch—snm—oe—scns—as—the—ccurt—na
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ée:efnéne—are—ﬂecessafy~5or—éaves::cavinn—én—~~e—¢-----sts—af

-ns:rce—ana—tn—the—eveﬁt-sf—appeai—:he—e:at—of—ebtaénéncnehe
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r : ni-che-srintiny-ef-rhe-tainl-spcard
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tn-a-simiier-easer For 2pscirtments rade on or afrer Suly
e

N3&::00 shai. oe caliculated or the

:999, *he :-easorable comp
e

basis of sixtv dollars ver ncur for class "A" felcgnies, f:
N celcnies, fi

£l llar eyt & - g B . N .
ve doilars per hour ‘cr class "z" felonies, and fifty

il = - hoi i
geliars ver hour for all other offenses. The exodenses shall

€_any SUmME as are recessary for investigatlons in the

é
terest of -“ustice, and zne cost of cbtaining the “ranscript
e

£ o “rig. r r nd Orief 3 i
Qi tne nrias record ancé briefs if an avoeal is fiied. Sueh
M e - 3 . o~ - .
-1 attorney need not fclilow the case iato ancther county or
aprel_ate court unless so directed by the ccurt at

into the
ehe-req

uese—aé—the—éefenéan:7—where—grennds—éer—Eur:he-
iz:&ga!&eﬂ—are—net—capfé:éous-ee—anfeaseﬁabie;—but—éé—surh
attorney—dees-so:—éhe~attorneyls—éee-shaii—be-determined

aczerdingry. II the attorney follows the case intc ancther

county or intc zhe appellate courz, the attorney snali be

entizled -o ccroensation as provided in “his secticn. Only

one attcrney fee czhall pe so awarded in any one case except
that ir cliass "A" feleny cases, two rmay oe authorized,

Sec. 27. Section 6153.9, Ccde 1999, is amended to read as

815.9 INDIGINCY DETERMINED -~ PENALTY,

Cr purposes of this chaprer, section-68:8;-sec-ton

TN AN A

ser .38, chapter 229A, Crapter 232, chapter 665
322, and the rules of criminal e

ney zooointed
scn has an
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ircome leve. at or below one nundred f£ifey -“wen: ive percent
~f +*re United States pcverty .evel. as deflned 2y the mest

recently revised poverty inccme guidelines dublisned by the

i~ed States departmen: of neaith and human services, unless

tne _court determines =hat the persca ap.e “c_pay fcr :the

rscn o0 the sending
r g9

ccst »f an attcrney “u reprs

a cerson’'s abl

. In _maxing the determ.naticn ity to

pay for the cest of an at:crney, thne court snall censider not

cn.y the perscn’'s incorme, but a.s¢c the ava..aoi.:-~y of any

xecuticn, includinc buz net limited o

[0)

assets subiect +

e
cash, stocks, bcnds, and any oiner prcrerty weoich may be

D
apclied to -he satisfaction of “‘udgrmenis and the seriousness

of the charge.

sr--A-person-+s-nok-+nds

ne~ité-ene-perscn-ans-sn-sncome

tevel-greater--han-ene-aunéred-fif~v-pureens-af-ane-gated
Sea-es3-poverty-tevelt-as-cefinec-py--ne-mosc-recentiy-sevised

sevyerey-tncome-guideiines-pupisshed-nsy-the-Inited-S-ates
k Y 9

denarement-of-nealsn-and-humar-service

an irccme level greater than one

sy =zwenty-Zive percent, Dut ress-ehan at or beicw
«w0 hundred percent, of the most recently revised poverty
ircome guidelines published by the United States depar“ment of
hea.th and human services may-pe-deaned-pascialiy-indxgent-by

sha.l not be entitled to an av-ortney adpointed Dy the court,

in.ess the ccurt parsuame-<o maxes a writgten Zinding thatsy
given-she-pergenta-eireumacancas; NOt appoiniling counsel on

she pendine charges wculd cause the terson substantial

anazi-requice-a-person-appointed

n
accoardance-wich-rutes-adeop-ed-py--ne- state——nbx~c defenders
o] 1ip weuld resuit, the

letermining whether substanzla. nacd

cnsider net Sn.y tne sterscon's lanccme, Dub also

y CI _any assets 3uf ect Ic

including

Wwnich may de app.ied -o tie satls nts and the

seriousness of the cnarce.

e ion
:r not linited to cash, s:cciks, ocnds, and eny other prorerty

£

£ e

@ €. A person with an inccme level c¢reater than WO

hundred percent of th

TSt recently revised pcverty income

uidelilir ibli 3 =n i =
guidelines published by <ne United Sra-es department of health

and numan services sha.l. norz be éeemeé—fﬁé&genb—or—aac-éaily

tnadrgent entitled to an a:tiorney appoinred oy the ¢

TATTy

un.ess the person is crarged with a fe. ony and the ccurt makes

a written fin

ng that-—g:ven—the-person s-eireumstences; nots

appointing counsel wou.d zause the pmerson supstantial

hardship., However7—the—ce:r*—sne*}—rea**'e—a—oe r3on

-appointed

counsei-to-coneribute-se-cne-coar-af- representation-in

ac:erdance—thh-ea:es—a:cp:ed—ey—the-state—pubi&c defanders

-

-2 determining whether sudstancial hardship would result, th
stan d G T it, th

codrt shali consider

nC: Only the person's income, but a.so

tae availabi.lty cf anv assets sub‘ec*t o execurtion,

ircluding

but not limited to cash, stccks, obonds,_and any other

which may be applied

oroperty
T tne satisfaction of iudgments and the

ser.ousness of the charce.,

2. A determinration cf ~he-tndigent-arasuys—né whether a

person .s ent:t.ed to an apvointed attorney shall pe made on

-y ¥ : £ i :
tne das:s ol an affidavit of financial status submitted at :he

cf the person's

sucnh _ater =ime as a

1nizlal appearance sefore-a-cours cr at

request for court appointment of counsel

is made. iE—a-person—és—granted—%egei—ass‘-“ance-as—an

Cnhi .. iai_imdd L. .
netgent-sr-paceciar And.geﬁt7—:ne-§rnanc:ai—statenent—shaé&—be

fiied-and-permanens:

The state public defernder ghali adept rules prescribinpg

“resained-in-tne-sersenta-coure-iilac

tre

fcrm and content of the affidavit of financial statemenc-and

the-e

'ecermrnae:en—sf—indfge:cy—snaiE—ae

b - m FEG N F N P
ased e atficavit of financial stmrememe g-atug

under penalty of periurv and sra.. centain

snall De siane
¢

¢
crmazion to al.ow the determ: nazicr to be made
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2. A-pecuon-who-knewingiy-supmics-—a-faitse-financias
stecement-for-trhe-purvose-sf-obtaining-tegal-assrstance~ny

appeinted-counsei-commits-a-frandutenz-sreccrces

is agranted an appointed at:torney, the person sha.l be reguired
S

tc reimburse the state for the total cost of legai assi

t
provided ¢ the rerson. As-used-in-this-subsectisn;-UYiegacs

aastasrancet-inezustes-legat-esunsetr "ega. assistance” as used

in *his secticn snall include not cniy an appcinted aticrney,

but_aliso transcrip:ts, witness {ees and, expenses, and any
other goods or services required by law to be provided zo an

indigent perscon entitled -0 an appcinted attorney.

4., If the case is a criminal case, al. costs and fees

incurred for lega. assistance shall beccme due and dayab.e to

the clerk of the district cour:i bv the verson receiving the

Legal assistance not later than the date ¢I sertencing, or if

~he person is acquitted or the charges are dismissed, within

tairty days of :he acquicttal or dismissai.

5. 1If the case .s other “han a criminal case, all cosis

and fees incurred for legal assis‘ance snail gecome due and

payable to the clerk of the district court by the perzon
a

receiving the leqgail ass.g:ance nct later then ten Jdavs from

the date of any ccurt ruiing or zrial h

e
the case is dismissed, within ten days of

. _An appcinted aticrney shal. Submit &

to = costs and fees f¢gr legal assistance t

o
tines specified in subsecticns 4 anéd 5. If the appointed
e a

ar-orney is a vubiic def .. soec:fy =he

toctal hours cf service plus cther
e

e
attorney 15 a pr:vate a:ztcornev, the

assistance shal. oe the tora. amount

the appointed attorney

r

cgether with cther expenses.

and f2eg incarred Ionr _ega. assistance are

Senate Fii

(1]
'S
1
ro
g
).
()]

e .
8. If a person is granted ap aopcintec attcrnev or ig

rece:ving legal assistance in accordance with i3 se

the person .¢ empicyed, -he verscn sha:i. execute an _assignment
= . ~ =
O- _wages. An order for ass.gnment of -ncome, In a resscnable
amounz to ne determined oy the cours, snal’ a- :
=¥ A€ gourt, snai. aisc e erntered by

the court. The state oublic defender shall orescribe forrs

£or _use in wage assignments and court orders eatered under

9. If any costs and fees are a0t paid at the ~imes

svecified under subsections 4 and 5,_a judgment snal. he

entered acainst the verson for any unoa:id amounts.

Sec. 28. Section 815.10, Code 1999, is arended to read as
follows:

€15.10 APPOINTMENT OF COUNSEL BY COURT.

1

L. The court, for cause and upon its cwn motion or upon

application by an indigent person cr a public defender, shal.l
aproint the state public defender, “he state public defender's
designee pursuant to section 13B.4, or an attorney purzuant to
section 13B.9 to represent an indigent person at any stage of

. ‘s Do
“ne criminal, postconviction, contempt, commitment under

k =3 i3 i
cnapter 2294, cr Cuveniie proceedings or on appeai of any

3 . 1 TR} N 3
criminal, postccnviction, contempt, commitmen: uncder chapter

2234, or juvenile action in which the indigent person is
encitled <o legal assistance at public expense. Ecwever, in
juvenile cases, the cour% ray directly avpcint an existing
nerprofit cerporation estadlisned for and engaged In the
provisicn of legal services for juveniles. An appo:ntment
shail not be made uniess the person is determined to be

indigent under section 815.9. On.y one attorney shall be

gzporncec in a.l cases, except that in ciass "A" felony cases

the ccurt may apocin: two attorneys.

2. An attorney o:zher tnan a publiic defender er-a-een=rgect
atcorney who (s appninted by the court under this section
shall apply to the districs-court state publ:ic defender for
compensaticn and for reimoursement of costs inc“;:;;T_“The

arount of compersaticn due shall be determined in accordance
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wizn any indigent defense contract or pursuant to section

contvact-ateorney-appornced-py-che-conre-pursnant-to

3 A-
cnis-section-and-section-:3874-3nazr-avoiy-te-ene-acaca-publ
3

te
defender-for-coampensacion-and-for-resmbursemenz-of -coats
imeurred-tn-Accerdance-vwith-cne-contractc--The-amsunt-o€
cempen

-]
acion-due-sheaii-be-determined-tn-acecrdance—-with-she
-

- The state public defender shal. acdopt ru.es which

tn

y the :nformation which sha!. ce included witn 3il

cr compensation subm:itied by court-acoolinted attorneys

o
<his section. The rules sna.l reg:lre =nat a court-
ao

appointed attorney snall cbtain court orecval of a claim

orior %o exceeding the fee limitations es:tabliished pursuant to

n 138.4. However, a courc-appcintad attorney may

c
reguest court approval after exceeding a fee l:imiczation if

good cause is shown., The orde: approving a ciaim that exceeds

the fee limitation shall pe inc.uded in the :nformation

submit:teé under this secticn. If tne information r=sguired

inder this section _and the ruies of -ne s:ate nudl.c defender

i3 nct .med, the claim may be dernied inti. ire

information is provided. If the infcrmaticn regu.red urder

shis section and the rules of the state public defender is

submitted with the claii, the state puzliic defernder may
e

avprove reascnable ang proper cocmpensation t¢c the ccurt-

appointed attorney in the manner prcovided in “he rules.

Sec. 29. Section 815..., Code 1999, is amended to read as
fcllows:

815.1. APPROPRIATIONS FOR INDCIGENT DEFENSE.

Costs incurred under chapter 229A, 653, or 822, or section
232,141, subsection 3, paragraph "c", cr sections 814.9,
8:4.10, 8:4.11, 815.4, 8.5.5, 315.6, 815.7, ard 38.3.10, or the
ruies of criminal prccedure on beralf of an iadigent shall be
d from funds aporopriated by the zeneral assemcly to the
ar-ment of inspecticns and appea.s for thcse purpceses.
Sec, 30. ZMERGENCY RULES. The ¢©
e

ice of the ztate public

nder of the department cf inspections anc appea.s may
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adopt administrative rules under section 17A.4, subsecticn 2
and section 17A.5, subsecticn 2, paracraph "b", to imp.ement
the provisions of this Act. The rules shall become effe

immeciately upon filing, unless a later effective date i
specified in the rules. Any rules adopred in accordance with

tnls section shail not take effect defore tne ruies are

"

eviewed by the administrative rules review ccmmittee. Any
rules adcpted in accordance with the provisions of this
section shall also be published as notice of intended act:on
as provided in section 17A.4.

Sec. 3.. Sections 815.9A and 815..0A, Code 1999, are
repeaed,

MARY =, XRAMER
President of -whe Senate

BRENT SIEGRIST

Speaker of the House
I bereby certify that this bill origirated in the Senate and
is xncwn as Senate File 451, Seventy-eighth General Assembly.

MICHAZI E. MARSHALL

/J) Secretary of the Senate
Approved , 2999

THOMAS O. VILSACK




