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A BILL FOR 

Act relating to workers' compensation by repealing the second 

injury compensation Act, eliminating the second injury fund, 

providing for the resolution of claims against the fund, I 
including the imposition of an employer surcharge, providing 

for employee compensation for certain subsequent injuries, and 

providing an effective date. 
IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 
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S.F. 540 H.F. 

1 Section 1. Section 85.31, subsection 5, Code 1997, is 

2 amended to read as follows: 

3 5. Except as otherwise provided by treaty, whenever, under 

4 the provisions of this chapter and chapters 86 and 87, 

5 compensation is payable to a dependent who is an alien not 

6 residing in the United States at the time of the injury, the 

7 employer shall be required to pay fifty percent of the 

8 compensation herein otherwise provided to such dependent,-aftd 

9 the-other-f±fty-pereeftt-~haii-be-pa±d-±ftto-the-~eeoMd-±Mjtlry 

10 ftlMd-±M-the-etl~tody-of-the-trea~tlrer-of-~tate. Btlt However, 

11 if the nonresident alien dependent is a citizen of a 

12 government having a compensation law which excludes citizens 

13 of the United States, either resident or nonresident, from 

14 partaking of the benefits of such law in as favorable degree 

15 as herein extended to the nonresident alien, theM-~a±d the 

16 compensation wh±eh-wotltd-otherw±~e shall not be payable to 

17 such dependent ~hatt-be-pa±d-±Mto-the-~eeoMd-±Mjtlry-ftlMd-±M 

18 the-etl~tody-of-the-treastlrer-of-~tate. 

19 Sec. 2. Section 85.36, subsection 9, paragraph c, 

20 unnumbered paragraph 2, Code 1997, is amended by striking the 

21 unnumbered paragraph. 

22 Sec. 3. Section 85.55, Code 1997, is amended to read as 

23 follows: 

24 85.55 WAIVERS PROHIBITED -- PHYSICAL DEFECTS. 

25 No employee or dependent to whom this chapter applies, 

26 shall have power to waive any of the provisions of this 

27 

28 

29 

30 

chapter in 

payable to 

person who 

of injury, 

regard to the amount of compensation which may be 

such employee or dependent hereunder. However, any 

has some physical defect which increases the risk 

may, subject to the approval of the industrial 

31 commissioner, enter into a written agreement with the 

32 employee's employer waiving compensation for injuries which 

33 may occur directly or indirectly because of such physical 

34 defect,-prov±ded,-however 7 -that-stleh-wa±ver-~hati-Mot-a€feet 

35 the-emptoyeeLs-beMefit~-to-be-pa±d-from-the-~eeoMd-±Mjtlry-ftlMd 
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1 tlnder-the-previ~ien~-ef-~eetien-85,64. 

2 Sec. 4. Section 85.63, Code 1997, is amended by striking 

3 the section and inserting in lieu thereof the following: 

4 85.63 SUBSEQUENT INJURIES -- COMPENSATION. 

5 1. If an employee has previously lost or lost the use of 

6 one hand, one arm, one foot, one leg, or one eye, which 

7 constitutes a functional impairment to the member of ten 

8 percent or more as determined by a physician, and the employee 

9 becomes permanently disabled by a compensable injury which has 

10 resulted in the loss of or loss of use of another such membe1 

11 or organ, the employer shall be liable to the employee for 1 

12 compensation for the degree of impairment which resulted from 

13 the latter injury as if there had been no pre-existing 

14 disability, and such additional compensation, if applicable,j 

15 as provided in subsection 2. 

16 2. If the difference in the number of weeks of 

17 compensation that would otherwise be payable for the degree 

18 permanent industrial disability involved for the prior and 

19 latter injuries combined exceeds the total of the number of 

20 weeks of compensation that would have been payable for the 

21 previous loss of use of a member or organ and the number of 

22 weeks of compensation payable for the latter injury by fifty 

23 or more weeks, then the employee shall also be entitled to 

24 compensation from the employer for the number of weeks 

I 

25 representing this difference after the expiration of the full 
I 

f 

26 period provided by·law for compensation for the latter injury. 

27 Sec. 5. Section 85A.7, subsection 3, Code 1997, is amended 

28 to read as follows: l 
29 3. When such occupational disease causes the death of an 

30 employee and there are no dependents entitled to compensatio , 

31 then the employer shall pay the medical, hospital and burial 

32 expenses as is provided by the workers' compensation law7 -and 

33 ~hall-al~e-pay-te-the-trea~tlrer-ef-the-gtate-fer-the-tl~e-and 

34 benef±t-ef-the-~eeend-±njtlry-eempengatien-ftlnd-~tleh-ametlnt-ag 

35 ±~-reqtlired-by-the-~eeond-injtlry-eompengatien-law. 
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S.F. S4D H.F. 

1 Sec. 6. Section 86.12, unnumbered paragraph 1, Code 1997, 

2 is amended to read as follows: 

3 The industrial commissioner may require any employer to 

4 supply the information required by section 86.10 or to file a 

5 report required by section 86.11, by written demand sent to 

6 the employer's last known address. Upon failure to supply 

7 such information or file such report within twenty days, the 

8 employer may be ordered to appear and show cause why the 

9 employer should not be subject to civil penalty of one hundred 

10 dollars for each occurrence. Upon such hearing, the 

11 industrial commissioner shall enter a finding of fact and may 

12 enter an order requiring such penalty to be paid into the 

13 ~eeoMd-±Mjtl~Y general fund e~eated-by-~eet±oM~-85.63-eo-85.69 

14 of the state. In the event the civil penalty assessed is not 

15 voluntarily paid the industrial commissioner may file a 

16 certified copy of such finding and order with the clerk of the 

17 court for the district in which the employer maintains a place 

18 of business. If the employer maintains no place of business 

19 in this state service shall be made as provided in chapter 85 

20 for nonresident employers. In such case the finding and order 

21 may be filed in any court of competent jurisdiction within 

22 this state. 

23 Sec. 7. 1996 Iowa Acts, chapter 1211, section 25, 

24 subsections 3 and 4, are amended to read as follows: 

25 3. The surcharges collected pursuant to this section shall 

26 be deposited in the second injury compensation claims fund 

27 established in section 9 of this Act. 

28 4. The administrative costs and expenses incurred by the 

29 treasurer of state, the attorney general, the second injury 

30 compensation claims fund, or the department of revenue and 

31 finance, in connection with the second injury compensation 

32 claims fund, may be paid from the fund to the extent 

33 authorized by i995-towa-Aet~ 7-enapte~-zl9,-~eet±oM-z5,-aMd 

34 this section. However, the payment of administrative costs 

35 and expenses incurred by the treasurer of state, the attorney 

-3-



S.F. 6110 H.F. 

1 general, the second injury compensation claims fund, and the 

2 department of revenue and finance, as authorized in this 

3 subsection, shall only be permitted for administrative costs 

4 and expenses incurred in the fiscal year commencing July 1, 

5 1996, and ending June 30, 1997, and shall not exceed $170,000. 

6 Sec. 8. 1996 Iowa Acts, chapter 1211, section 25, 

7 subsection 6, paragraph a, is amended to read as follows: 

8 a. If an insurer, policyholder, or self-insurer withdraws 

9 from doing business in this state before the surcharges j 

10 10 authorized by this section become due, or fails or neglects 

ll pay the surcharge imposed, the treasurer of state shall at 

12 once proceed to collect the surcharge, and may employ such j 
13 legal process as may be necessary for that purpose, and when~~ 

14 so collected shall deposit the surcharge into the second 

15 injury compensation claims fund. The treasurer may bring the 

16 suit in any court of this state having jurisdiction, and 

17 reasonable attorney's fees may be taxed as costs in the suit,. 

18 Sec. 9. DISPOSITION OF SECOND INJURY FUND CLAIMS --

19 SURCHARGE. 

20 l. CREATION OF SECOND INJURY COMPENSATION CLAIMS FUND. A 

21 second injury compensation claims fund is created within thel 

22 office of the treasurer of state. The second injury 

23 compensation claims fund is to be used to pay claims involving 

24 the second injury compensation Act. The treasurer of state 

25 shall be charged with the conservation of the assets of the I 
26 second injury compensation claims fund and the collection of) 

27 contributions to the fund. The attorney general shall appoint 

28 a staff member to represent the treasurer of state and the 

29 fund in all proceedings and matters pertaining to the fund. 

30 Upon the effective date of this Act, moneys in the second 

31 injury fund shall be transferred to the second injury 

32 compensation claims fund. 

33 2. SECOND INJURY FUND LIABILITY -- SURCHARGE ON EMPLOYERS. 

34 a. Prior to each fiscal year commencing on or after the 

35 effective date of this Act, the commissioner of insurance 

-4-
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1 shall examine claims in which there has been an agreement for 

2 settlement or an award has been made involving the second 

3 injury compensation Act and shall determine the outstanding 

4 liability of such claims. The commissioner of insurance shall 

5 continue to examine claims as required by this section until 

6 all outstanding liabilities involving the second injury 

7 compensation Act are retired. 

8 b. For each fiscal year commencing on or after the 

9 effective date of this Act and for subsequent fiscal years, 

10 the commissioner of insurance may adopt by rule, pursuant to 

11 chapter 17A, a surcharge on employers pursuant to the 

12 requirements of this section and payable to the second injury 

13 compensation claims fund if, pursuant to its annual 

14 examination of claims, the commissioner of insurance 

15 determines that insufficient funds are available in the second 

16 injury compensation claims fund to pay claims involving the 

17 second injury compensation Act. The surcharge shall apply to 

18 all workers' compensation insurance policies and self-

19 insurance coverages of employers approved for self-insurance 

20 by the commissioner of insurance pursuant to section 87.4 or 

21 87.11, and to the state of Iowa, its departments, divisions, 

22 agencies, commissions, and boards, or any political 

23 subdivision coverages whether insured or self-insured. The 

24 surcharge shall not apply to any reinsurance or retrocessional 

25 transaction under section 520.4 or 520.9. The commissioner of 

26 insurance shall base the surcharge for each payor upon the 

27 payor's pro rata share of weekly benefits paid in the state 

28 during the immediately preceding fiscal year. The 

29 commissioner of insurance may use reports of weekly benefits 

30 paid derived from the last completed policy or reporting year, 

31 or other consistent allocation methodology. The surcharge is 

32 collectible by an insurer or from its policyholders if the 

33 insured employer fails to pay the insurer. An insurance 

34 carrier, its agent, or a third-party administrator shall not 

35 be entitled to any portion of the surcharge as a fee or 

-5-
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1 commission for its collection. The surcharge is not subject 

2 to any taxes, licenses, or fees. The surcharge is not deemed 

3 to be an assessment or tax, but shall be deemed 

4 benefit paid for injuries compensable under the 

5 compensation Act. 

an additional/ 

second injur~ 

6 3. FINAL DISPOSITION OF CLAIMS. The industrial 

7 commissioner of the department of workforce development, in 

8 cooperation with the treasurer of state, shall resolve claims 

9 involving the second injury compensation Act as soon as 

10 possible through payment methods, such as, but not limited tq, 

11 entering into lump sum settlements or purchasing of annuitieJ. 

12 4. ADMINISTRATIVE EXPENSES OF SPECIAL COUNSEL. For each 

13 fiscal year commencing on or after the effective date of this 

14 Act and for subsequent fiscal years, the attorney general 

15 shall not be compensated for administrative expenses incurred 

16 in connection with the second injury compensation claims fund. 

17 Sec. 10. Sections 85.64, 85.65, 85.66, 85.67, 85.68, and 

18 85.69, Code 1997, are repealed. 

19 Sec. 11. EFFECTIVE DATE. This Act, being deemed of 

20 immediate importance, takes effect upon enactment. 

21 EXPLANATION 

22 This bill repeals the second injury compensation Act. The 

23 second injury compensation Act provides that an employee who 

24 had previously lost the use of one hand, arm, foot, leg, or 

25 eye would be entitled to compensation for that loss from a 

26 separate second injury fund if the employee subsequently 

27 becomes permanently disabled by the loss of another member or 

28 organ which is compensable under workers' compensation 

29 provisions. Under current law, the employer is only liable 

30 for the degree of disability which resulted from the latter 

31 injury as if the previous injury did not occur. In lieu of 

32 compensation under the second injury compensation Act, the 

33 bill provides that if the employee who had previously lost the 

34 use of one hand, arm, foot, leg, or eye becomes permanently 1 

35 disabled by the loss of another member or organ, the employee 

-6-
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1 shall receive additional workers' compensation benefits based 

2 upon the difference between the compensation that would 

3 otherwise be payable for the degree of disability involved for 

4 both injuries combined and the compensation that would be 

5 payable for the prior and subsequent injury if determined 

6 separately. 

7 The bill also establishes the process for settling unpaid 

8 claims and settlements arising out of the second injury 

9 compensation Act. The bill establishes a second injury 

10 compensation claims fund with the treasurer of state for 

11 payment of claims arising out of the second injury 

12 compensation Act and provides that any moneys in the second 

13 injury fund shall be transferred to this new fund. 

14 The bill also directs the commissioner of insurance to 

15 examine the claims involving the second injury compensation 

16 Act and determine the outstanding liability for such claims. 

17 The bill provides that if the commissioner of insurance 

18 determines that there are insufficient funds in the second 

19 injury compensation claims fund to pay claims, the 

20 commissioner of insurance may impose, by rule, a surcharge on 

21 employers. The surcharge shall apply to all workers• 

22 compensation insurance policies and self-insurance coverages 

23 of employers approved for self-insurance by the commissioner 

24 of insurance and to the state of Iowa, its departments, 

25 divisions, agencies, commissions, and boards, or any political 

26 subdivision coverages whether insured or self-insured. The 

27 bill provides that this examination and surcharge process 

28 shall continue until the outstanding debt arising out of the 

29 second injury compensation Act is retired. 

30 The bill also directs the industrial commissioner, in 

31 cooperation with the treasurer of state, to resolve to final 

32 disposition claims involving the second injury compensation 

33 Act as soon as possible through payment methods, such as, but 

34 not limited to, entering into lump sum settlements or 

35 purchasing of annuities. In addition, the attorney general 

-7-
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1 

2 

shall not be compensated from the second injury compensation 

claims fund for administrative expenses incurred in connection 

3 with the fund. 

4 The bill takes effect upon enactment. 
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SENATE CLIP SHEET APRIL 22, 1997 

SENATE FILE 540 
S-3648 

1 Amend Senate File 540 as follows: 
2 1. Page 2, line 15, by inserting after the figure 
3 "2." the following: "However, if the prior injury was 
4 related to the employee's military service, the 
5 provisions of this subsection requiring a ten percent 
6 or more functional impairment for that injury shall 
7 not apply." 

By DICK L. DEARDEN 
JOHN P. KIBBIE 

Page 14 

S-3648 FILED APRIL 21, 1997 lf/1. -...'1-7 -r· ~ t/k~ 
ADOPTED t P· /31); m-rl<. .Bt ~~ 'J,;'9 - //~ 

-;Jt,u;cy:n~ 7i 4f/.9~ENATE FILE 540 
S-3649 

1 Amend Senate File 540 as follows: 
2 1. Page 2, line 7, by striking the word "ten" and 
3 inserting the following: "five". 

By DICK L. DEARDEN 

S-3649 FILED APRIL 21, 1997 
LOST (f. I 31.11) 

SENATE FILE 540 
S-3651 

1 Amend Senate File 540 as follows: 
2 1. Page 2, by inserting after line 26 the 
3 following: 
4 "3. If an employee who has previously lost, or 
5 lost the use of, one hand, one arm, one foot, one leg, 
6 or one eye becomes permanently disabled by a 
7 compensable injury resulting in the loss or loss of 
8 use of another such member or organ, and the 
9 combination of the losses results in the employee 

10 being permanently and totally disabled, the provisions 
11 of this section requiring a ten percent or more 
12 functional impairment for the first loss and a 
13 difference in the number of weeks as calculated by 
14 subsection 2 of fifty or more weeks shall not apply." 

1 
15 2. By renumbering as necessary. 

By WILLIAM D. PALMER_ ! 

S-3651 FILED APRIL 21, 1997 \~ ~ 
ADOPTED /'YJT~; ~ .t.J/,r;.;.J',;J(/::7. /.7~)- If~ 

~0/~ .Y4,1;,p 
SENATE FILE 540 

S-3657 
1 Amend Senate File 540 as follows: 

~/~~ 

2 1. Page 5, line 10, by striking the word "may" 
3 and inserting the following: "shall". 

S-3657 FILED APRIL 21, 1997 
LOST {f. /815) 

By DICK L. DEARDEN 



----·-- .. ........... ..,..,,.,.--------------------.. 
S-3647 

1 Amend Senate File 540 as follows: 
2 1. Page 1, by striking lines 28 through 33 and 
3 inserting the following: "payable to such employee or 
4 dependent hereunder. Howe~er 7-any-~er~on-who-ha~-~ome 
5 ~hy~iea±-de£eee-whieh-inerea~es-ehe-ri~~-o£-injtlry, 
6 may,-stlbjeee-eo-ehe-a~~ro~a±-o£-ehe-indtl~eria± 
7 eommissioner,-eneer-ineo-a-wrieeen-agreemene-wieh-ehe 
8 em~±oyee~~-em~ioyer-wai~ing-eom~en~aeion-£or-injtlrie~ 
9 whieh-may-oeetlr-direee±y-or-indireee±y-beeatl~e-o£-stleh 

10 ~hysiea±". 
11 2. Page 1, line 34, by striking the word "defect" 
12 and inserting the following: "de£eee". 
13 3. Page 2, line 1, by inserting after the figure 
14 "85-:-64" the following: " In addition, a person 
15 shall not be denied employment by an employer for the 
16 reason that the person has some physical defect or 
17 disability which may increase the person's risk of 
18 injury or may affect the amount of compensation which 
19 may be payable to such person under this chapter. An 
20 employer who violates this section shall be guilty of 
21 a simple misdemeanor". 

S-3647 FILED APRIL 21, 1997 
LOST (p./8!3) ., 

By WILLIAM D. PALMER 

SENATE FILE 540 
S-5014 

1 Amend Senate File 540 as follows: 
2 1. Page 1, line 20, by inserting after the word 
3 "Code" the following: "Supplement". 
4 2. By striking page 3, line 23, through page 4, 
5 line 17. 
6 3. By renumbering as necessary. 

~ 1 I / By COMMITTEE ON BUSINESS AND LABOR ' () j~Y~t:Jlvv 1!6; f! 0 /os-v JACK RIFE, Chairperson 

S-5014 FILED FEBRUARY 3, 1998 



SENATE CLIP SHEET APRIL 3, 1998 Page 2 

SENA'I ; FILE 540 
S-5498 

l Amend Senate File S40 as follows: 
2 1. By striking everything after the enacting 
3 clause and inserting the following: 
4 !!Section 1. Section 85.65, Code 1997, is amended 
5 to read as follows: 
6 85.65 PAYMENTS TO SECOND INJURY FUND. 
7 The employer, or, if insured, the insurance carrier 
8 in each case of compensable injury causing death, 
9 shall oav to the treasurer of state for the second 

10 injury-f~nd the sum of £ott~ twelve thousand dollars in 
11 a case where there are dependents and f±£eeeR forty-
12 five thousand dollars in a case where there are no 
13 dependents. The payment shall be made at the time 
14 compensation payment£" are begun, or at the time the 
15 burial expenses are paid in a case where there are no 
16 dependents. However, the payments shall be required 
17 only in cases of injury resulting in death coming 
18 within the purview of this chapter and occurring after 
19 July 1, 1978. These payments shall be in addition to 
20 any payments of compensation to injured employees or 
21 their dependents, or of burial expenses as provided in· 
22 this chapter. 
23 Sec. 2. NEW SECTION. 85.65A PAYMENTS TO SECOND 
24 INJURY FUND -- SURCHARGE ON EMPLOYERS. 
25 1. For purposes of this section, unless the 
26 context otherwise requires: 
27 a. "Insured employers" means employers who are 
28 commercially insured for purposes of workers' 
29 compensation coverage or who have been self-insured 
30 for less than twenty-four months as of the first day 
31 of the fiscal year in which a surcharge is imposed 
32 pursuant to this section. 
33 b. "Self-insured employers" means employers who 
34 have been self-insured for purposes of workers' 
35 compensation coverage for at least twenty-four months 
36 as of the first day of the fiscal year in which a 
37 surcharge is imposed pursuant to this section. 
38 2. Prior to each fiscal year commencing on or 
39 after July 1, 1999, the commissioner of insurance 
40 shall conduct an examination of the outstanding 
41 liabilities of the second injury fund and shall make a 
42 determination as to whether sufficient funds will be 
43 available in the second injury fund to pay the 
44 liabilities of the fund for each of the next two 
45 fiscal years. If the commissioner of insurance 
46 determines sufficient funds will be available, the 
47 commissioner shall not impose a surcharge on employers 
48 during the next succeeding fiscal year. If the 
49 commissioner determines sufficient funds will not be 
50 available, the commissioner shall impose by rule, 
S-5498 -1-
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1 pursuant to chapter 17A, a surcharge on employers 
2 during the next succeeding fiscal year for payment to 
3 the treasurer of state for the second injury fund 
4 pursuant to the requirements of this section. 
5 3. If the commissioner of insurance determines 
6 that a surcharge on employers shall be imposed during 
7 any applicable fiscal year, the surcharge imposed 
8 shall comply with and be subject to all of the 
9 following requirements: 

10 a. The surcharge shall apply to all workers' 
11 compensation insurance policies and self-insurance 
12 coverages of employers approved for self-insurance by 
13 the commissioner of insurance pursuant to section 87.4 
14 or 87.11, and to the state of Iowa, its departments, 
15 divisions, agencies, commissions, and boards, or any 
16 political subdivision coverages whether insured or 
17 self-insured. The surcharge shall not apply to any 
18 reinsurance or retrocessional transaction under 
19 section 520.4 or 520.9. 

Page 3 

20 b. In determining the surcharge for any applicable 
21 fiscal year, the commissioner of insurance shall 
22 provide that all insured and self-insured employers be 
23 assessed, in total, an amount the commissioner 
24 determines is sufficient, together with the moneys in 
25 the second injury fund, to meet the outstanding 
26 liabilities of the second injury fund. 
27 c. The total assessment amount used in calculating 
28 the surcharge shall be allocated between self-insured 
29 employers and insured employers based on paid losses 
30 for the preceding calendar year. The portion of the 
31 total aggregate assessment that shall be collected 
32 from self-insured employers shall be equal to that 
33 proportion of total paid losses during the preceding 
34 calendar year, which the total compensation payments 
35 of all self-insured employers bore to the total 
36 compensation payments made by all self-insured 
37 employers and insurers on behalf of all insured 
38 employers during the preceding calendar year. The 
39 portion of the total aggregate assessment that is not 
40 to be collected from self-insured employers shall be 
41 collected from insured employers. 
42 d. The method of assessing self-insured employers 
43 a surcharge shall be based on paid losses. The method 
44 of assessing insured employers a surcharge shall be by 
45 insurers collecting assessments from insured employers 
46 through a surcharge based on premium. 
47 e. Assessments collected through imposition of a 
48 surcharge pursuant to this section shall not 
49 constitute an element of loss for the purpose of 
50 establishing rates for workers' compensation insurance 
S-5498 -2-
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S-5498 
Page 3 

1 but shall for the pur ~se of collection be treated as 
2 separate costs by ins~rers. The surcharge is 
3 collectible by an ins,uer and nonpayment of the 
4 surcharge shall be treated as nonpayment of premium 
5 and the insurer shall retain all cancellation rights 

Page 4 

6 inuring to it for nonpayment of premium. An insurance 
7 carrier, its agent, or a third-party administrator 
8 shall not be entitled to any portion of the surcharge 
9 as a fee or co~~ission for its collection. The 

10 surcharge is not subject to any taxes, licenses, or 
11 fees. The surcharge is not deemed to be an assessment 
12 or tax, but shall be deemed an additional benefit paid 
13 for injuries compens~ble under this division. 
14 4. The commissioner of insurance shall adopt 
15 rules, pursuant to chapter 17A, concerning the 
16 requirements of this section. 
17 5. This section is repealed July 1, 2003. 
18 Sec. 3. Section 85.66, Code 1997, is amended to 
19 read as follows: 
20 85.66 SECOND INJURY FUND -- PA¥MEN~S CREATION --
21 CUSTODIAN. 
22 Whe~-ehe-eo~al-amottfte-o£-ehe-payme~es-pro~±oed-£or 
23 ift-the-preeed±ftg-~eet±o~,-together-w±th-aeettmtt±sted 
24 ±ftterest-a~d-earft±ftgs,-eqtte±s-or-exeeeds-ofte-m±±±±oft 
25 dol±ars-~o-£ttreher-eofttr±bttt±ofts-eo-ehe-£tt~d-shail-be 
2_§Jeqtt±recl;-bttt:-when-;-el'lerea£ter-;-the-amottftt:-o£-the-sttm 
2"r'is-t"edtteed-below-£±ve-httndreel-ehotts~nd-elollars-by 
28 reason-o£-paymeftts-macle-eo-employees-~ttrsttane-eo-~h±$ 
29 d±v±s±oft7-eon~r±btte±ons-shail-be-~esttmecl-aftd-shall 
30 eoftt±ntte-ttftt±±-the-sttm7-~ogeeher-w±th-aeettmttlatecl 
31 ±ftterest-aftd-ear~±n;s-;-aga±n-amottftts-eo-one-m±±l±oft 
32 do±lars~--~he-treasttrer-o£-seate-shail-cleterm±ne-wheft 
33 eontr±bttt±ons-shail-be-macle-to-ehe-£ttncl-and-whe~-they 
34 shall-be-sttspeftcled-aftd-may-eft£oree-ehe-eo±leee±on-o£ 
35 eofttr±bttt±oftST 
36 The "S'econd Injury Fund" is hereby established 
37 under the custody of the treasurer of state and shall 
38 consist of payments to the fund as provided by this 
39 division and any accumulated interest and earnings on 
40 moneys in the second injury fund. The treasurer of 
41 state is charged with the conservation of the assets 
42 of the second injury fund. Moneys so collected shall 
43 eoftst±tttte-a in the "Second Injury Fund" 7 -±n-the 
44 ettstody-o£-ehe-treasttrer-o£-state7 -eo shall be 
45 disbursed only for the purposes stated in this 
46 division, and shall not at any time be appropriated or 
47 diverted to any other use or purpose. The treasurer 
48 of state shall invest any surplus moneys of the fund 
49 in securities which constitute legal investments for 
50 state funds under the laws of this state, and may sell 
S-5498 -3-
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l any of the securities in which the fund is invested, 
2 if necessary: for the proper administration or in the 
3 best interests of the fund. Disbursements from the 
4 fund shall be paid by the treasurer of state only upon 
5 the written order of the industrial commissioner. The 
6 treasurer of state shall quarterly prepare a statement 
7 of the fund, setting forth the balance of moneys in 
8 the fund, the income of the fund, specifying the 
9 source of all income, the payments out of the fund, 

10 specifying the various items of payments, and setting 
ll forth the balance of the fund remaining to its credit. 
12 The statement shall be open to public inspection in 
13 the office of the treasurer of state. 
14 Sec. 4. Section 85.67, Code 1997, is amended to 
15 read as follows: 
16 85.67 ADMINISTRATION OF FUND -- SPECIAL COUNSEL 
17 PAYMENT OF AWARD. 
18 ~he-~reasttfer-o£-sea~e-sha!l-be-eharged-w±eh-ene 
19 eoftserva~±on-o£-ehe-aseees-or-ehe-seeoftd-±njttry-£ttnd, 
20 and-the-eo!ieet±on-o£-eofttr±bttt±ons-eo-ehe-£ttnd. The 
21 attorney general shall appoint a staff member to 
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22 represent the treasurer of state and the fund in all 
23 proceedings and matters arising under this division. 
24 In making an award under this division, the industrial 
25 commissioner shall specifically find the amount the 
26 injured employee shall be paid weekly, the number of 
27 weeks of compensation which shall be paid by the 
28 employer, the date upon which payments out of the fund 
29 shall begin, and, if possible, the length of time the 
30 payments shall continue. 
31 Sec. 5. Section 85.68, Code 1997, is amended to 
32 read as follows: 
33 85.68 ACTIONS -- COLLECTION OF PAYMENTS --
34 SUBROGATION. 
35 ~he-ereasttrer-o£-seaee The labor commissioner shall 
36 be charqed with the collection of contributions and 
37 payments to the second injury fund required to be made 
38 pursuant to section 85.65. In addition, the labor 
39 commissioner, on behalf of the second injury fund 
40 created under this division 1 shall have a cause of 
41 action under section 85.22 to the same extent as an 
42 employe~ against any person not in the same employment 
43 by reason of whose negligence or wrong the subsequent 
44 injury of the person with the previous disability was 
45 caused. The action shall be brought by th2 treasttre~ 
46 o£-state labor co~~issioner on behalf of the fund, and 
47 any recovery, less the necessary and reasonable 
48 expenses incurred by the treasttref-o£-~ea~e labor 
49 commissioner, shall be paid to the treasurer of state 
50 and credited to the second injury fund. 
S-5498 -4- I , 
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l Sec. 6. SECOND INJURY FUND LIABILITY -- SURCHARGE 
2 ON EMPLOYERS. 
3 1. For purposes of this section, unless the 
4 context otherwise requires: 
5 a. "Insured employers" means employers who are 
6 commercia1ly insured for purposes of workers' 
7 compensation coverage or who have been self-insured 
8 for less than twenty-four months as of the first day 
9 of the fiscal year in which a surcharge is imposed 

10 pursuant to this section. 
11 b. "Self-insured employers" means employers who 
12 have been self-insured for purposes of workers' 
13 compensation coverage for at least twenty-four months 
14 as of the first day of the fiscal year in which a 
15 surcharge is imposed pursuant to this section. 
16 2. Prior to the fiscal year cowuencing July 1, 
17 1998, the commissioner of insurance shall examine 
18 claims in which there has been an agreement for 
19 settlement or an award has been made involving the 
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20 second injury compensation Act and shall determine the 
21 outstanding liability of such claims. 
22 3. For the fiscal year commencing July l, 1998, 
23 the commissioner of insurance may adopt by rule, 
24 pursuant to chapter l7A, a surcharge on employers 
25 pursuant to the requirements of this section and 
26 payable to the second injury fund if, pursuant to its 
27 examination of claims, the commissioner of insurance 
28 determines that insufficient funds are available in 
29 the second injury fund to pay claims involving the 
30 second injury compensation Act. The surcharge shall 
31 apply to all workers' compensation insurance policies 
32 and self-insurance coverages of employers approved for 
33 self-insurance by the corr~issioner of insurance 
34 pursuant to section 87.4 or 87oll, and to the state of 
35 Iowa, its departments, divisions, agencies, 
36 commissions, and boards, or any political subdivision 
37 coverages whether insured or self-insured. The 
38 surcharge shall not apply to any reinsurance or 
39 retrocessional transaction under section 520.4 or 
40 520.9. In determining the surcharge for each 
41 applicable fiscal year, the corr@issioner of insurance 
42 shall provide that all insured and self-insured 
43 employers be assessed for the outstanding liabilities 
44 arising out of ulaims involving the secane injury 
45 compensation Act as determiaed pursuant to subsection 
46 2. The total assessment amount used in calculating 
47 the surcharge for each applicable fiscal year shall be 
48 allocated between self-insured employers and insured 
49 employers, based on paid losses for the preceding 
50 calendar year as provided in this subsection, The 
S-5498 -5-
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1 method of assessing self-insured employers shall be 
2 based on paid ~osses. The method of assessing insured 
3 employers shall be a surcharge based on premium, as 
4 set forth in this subsection. The portion of the 
5 total aggregate assessment that shall be collected 
6 from sel=-insured employers shall be equal to that 
7 proportion of total paid losses during the preceding 
8 calendar year, which the total compensation payments 
9 of all self-insured employers bore to the total 

10 compensation payments made by all self-insured 
ll employers and insurers on behalf of all insured 
12 employers during the preceding calendar year. The 
13 portion of the total aggregate assessment that shall 
14 be collected from insured employers shall be equal to 
15 that proportion of total paid losses during the 
16 preceding calendar year, which the total compensation 
17 payments on behalf of all insured employers bore to 
18 the total compensation payments made by all self-
19 insured employers and insurers on behalf of all 
20 insured employers during the preceding calendar year. 
21 Insurers shall collect assessments from insured 
22 employers through a surcharge based on premium. Such 
23 assessments when collected shall not constitute an 
24 element of loss for the purpose of establishing rates 
25 for workers' compensation insurance but shall for the 
26 purpose of collection be treated as separate costs by 
27 insurers. The surcharge is collectible by an insurer 
28 and nonpayment of the surcharge shall be treated as 
29 nonpayment of premium and the insurer shall retain all 
30 cancellation rights inuring to it for nonpayment of 
31 premium. An insurance carrier, its agent, or a third-
32 party administrator shall not be entitled to any 
33 portion of the surcharge as a fee or commission for 
34 its collection. The surcharge is not subject to any 
35 taxes, licenses, or fees. The surcharge is not deemed 
36 to be an assessment or tax, but shall be deemed an 
37 additional benefit paid for injuries compensable under 
38 the second injury compensation Act. 
39 Sec. 7. EFFECTIVE DATE-- APPLICABILITY. 
40 1. This Act, being deemed of immediate importance, 
41 takes effect upon enactment. 
42 2. Section l of this Act, amending section 85.65, 
43 applies to deaths occurring on or after the effective 
44 date of this Act." 
45 2. Title page, by striking lines l through 6 and 
46 inserting the following: "An Act relating to the 
47 second injury compensation Act, by providing for 
48 payments to the second injury fund including the 
49 imposi ti.on of an employer surcharge and a . .;unset of 
50 the ability to impose an employer surcharg2, providing 
S-5498 -6-
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1 for the collection of payments to the second injury 
2 fund, and providing an effective date and 
3 applicability provision." 
4 3. By renumbering as necessary. 

By JACK RIFE 
DICK L. DEARDEN 

S-5498 FILED APRIL 2, 1998 
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1 Section 1. Section 85.65, Code 1997, is amended to read as 

2 follows: 

3 85.65 PAYMENTS TO SECOND INJURY FUND. 

4 The employer, or, if insured, the insurance carrier in each 

5 case of compensable injury causing death, shall pay to the 

6 treasurer of state for the second injury fund the sum of £ottr 
7 twelve thousand dollars in a case where there are dependents 

8 and £±£teeft forty-five thousand dollars in a case where there 

9 are no dependents. The payment shall be made at the time 

10 compensation payments are begun, or at the time the burial 

11 expenses are paid in a case where there are no dependents. 

12 However, the payments shall be required only in cases of 

13 injury resulting in death coming within the purview of this 

14 chapter and occurring after July 1, 1978. These payments 

15 shall be in addition to any payments of compensation to 

16 injured employees or their dependents, or of burial expenses 

17 as provided in this chapter. 

18 Sec. 2. NEW SECTION. 85.65A PAYMENTS TO SECOND INJURY 

19 FUND -- SURCHARGE ON EMPLOYERS. 

20 1. For purposes of this section, unless the context 

21 otherwise requires: 

22 a. "Insured employers" means employers who are 
23 commercially insured for purposes of workers' compensation 

24 coverage or who have been self-insured for less than twenty-

25 four months as of the first day of the fiscal year in which a 

26 surcharge is imposed pursuant to this section. 

27 b. "Self-insured employers" means employers who have been 

28 self-insured for purposes of workers' compensation coverage 

29 for at least twenty-four months as of the first day of the 

30 fiscal year in which a surcharge is imposed pursuant to this 

31 section. 

32 2. Prior to each fiscal year commencing on or after July 

33 1, 1999, the commissioner of insurance shall conduct an 

34 examination of the outstanding liabilities of the second 

35 injury fund and shall make a determination as to whether 
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1 sufficient funds will be available in the second injury fund 

2 to pay the liabilities of the fund for each of the next two 

3 fiscal years. If the commissioner of insurance determines I 
4 sufficient funds will be available, the commissioner shall not 

5 impose a surcharge on employers during the next succeeding 

6 fiscal year. If the commissioner determines sufficient funds 

7 will not be available, the commissioner shall impose by rule, 

8 pursuant to chapter 17A, a surcharge on employers during the 

9 next succeeding fiscal year for payment to the treasurer of 

10 state for the second injury fund pursuant to the requirements 

11 of this section. 

12 3. If the commissioner of insurance determines that a 

13 surcharge on employers shall be imposed during any applicable 

14 fiscal year, the surcharge imposed shall comply with and be 

15 subject to all of the following requirements: 

16 a. The surcharge shall apply to all workers' compensation 

17 insurance policies and self-insurance coverages of employers 

18 approved for self-insurance by the commissioner of insurance 

19 pursuant to section 87.4 or 87.11, and to the state of Iowa, 
20 its departments, divisions, agencies, commissions, and boards, 

21 or any political subdivision coverages whether insured or 

22 self-insured. The surcharge shall not apply to·any 

23 reinsurance or retrocessional transaction under section 520.4 

24 or 520.9. 

25 b. In determining the surcharge for any applicable fiscal! 

26 year, the commissioner of insurance shall provide that all I 
27 insured and self-insured employers be assessed, in total, an 

28 amount the commissioner determines is sufficient, together 

29 with the moneys in the second injury fund, to meet the 

30 outstanding liabilities of the second injury fund. 

31 c. The total assessment amount used in calculating the 

32 surcharge shall be allocated between self-insured employers 

33 and insured employers based on paid losses for the preceding 

34 calendar year. The portion of the total aggregate assessment 

35 that shall be collected from self-insured employe~s sn~il be 

-2-



S.F. s~~ H.F. --

1 equal to that proportion of total paid losses during the 

2 preceding calendar year, which the total compensation payments 

3 of all self-insured employers bore to the total compensation 

4 payments made by all self-insured employers and insurers on 

5 behalf of all insured employers during the preceding calendar 

6 year. The portion of the total aggregate assessment that is 

7 not to be collected from self-insured employers shall be 

8 collected from insured employers. 

9 d. The method of assessing self-insured employers a 

10 surcharge shall be based on paid losses. The method of 

11 assessing insured employers a surcharge shall be by insurers 

12 collecting assessments from insured employers through a 

13 surcharge based on premium. 

14 e. Assessments collected through imposition of a surcharge 

15 pursuant to this section shall not constitute an element of 

16 loss for the purpose of establishing rates for workers' 

17 compensation insurance but shall for the purpose of collection 

18 be treated as separate costs by insurers. The surcharge is 

19 collectible by an insurer and nonpayment of the surcharge 
20 shall be treated as nonpayment of premium and the insurer 

21 shall retain all cancellation rights inuring to it for 

22 nonpayment of premium. An insurance carrier, its agent, or a 

23 third-party administrator shall not be entitled to any portion 

24 of the surcharge as a fee or commission for its collection. 

25 The surcharge is not subject to any taxes, licenses, or fees. 

26 The surcharge is not deemed to be an assessment or tax, but 

27 shall be deemed an additional benefit paid for injuries 

28 compensable under this division. 

29 4. The commissioner of insurance shall adopt rules, 

30 pursuant to chapter 17A, concerning the requirements of this 

31 section. 

32 5. This section is repealed July 1, 2003. 

33 Sec. 3. Section 85.66, Code 1997, is amended to read as 
34 follows: 

35 85.66 SECOND INJURY FUND -- PA¥MEN~S CREATION --
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1 CUSTODIAN. 
2 Wheft-~he-~o~al-amottft~-o£-~he-~aymeft~~-~ro~±ded-£or-±ft-~he 

3 ~reeed±ftg-see~±oft,-~oge~her-w±~h-aeettmttla~ed-±ft~eres~-aftd 

4 earft±ftgs,-eqttals-or-exeeeds-ofte-m±ll±oft-dollar5-fto-£ttr~her 

5 eoft~r±btt~±ofts-~o-~he-£ttftd-shall-be-reqtt±red;-btt~-wheft, 

6 ~herea£~er,-~he-amottft~-o£-~he-~ttm-±s-redtteed-below-£±~e 

7 httftdred-~hott~aftd-dollar~-by-reasoft-o£-~aymeft~s-made-~o 

8 em~loyees-~ttrsttaft~-~o-~h±s-d±~±s±oft,-eoft~r±btt~±ofts-shall-be 

9 resttmed-aftd-~hall-eoft~±fttte-ttft~±l-~he-sttm7-~oge~her-w±~h 

10 aeettmttla~ed-±ft~ere~~-aftd-earft±ftgs,-aga±ft-amottft~s-~o-ofte 

11 m±ll±oft-dollar~.--~he-~reasttrer-o£-~~a~e-shall-de~erm±fte-wheft 

12 eoft~r±btt~±oft~-shall-be-made-~o-~he-£ttftd-aftd-wheft-~hey-shall-be 

13 stts~eftded-aftd-may-eft£oree-~he-eollee~±oft-o£-eoft~r±btt~±ofts• 

14 The "Second Injury Fund" is hereby established under the 

15 custody of the treasurer of state and shall consist of 

16 payments to the fund as provided by this division and any 

17 accumulated interest and earnings on moneys in the second 

18 injury fund. The treasurer of state is charged with the 

19 conservation of the assets of the second injury fund. Moneys
1 

20 ~o collected shall-eofts~±~tt~e-a in the "Second Injury Fund", 

21 ±ft-~he-ett~~ody-o£-~he-~reasttrer-o£-~~a~e,-~o shall be 

22 disbursed only for the purposes stated in this division, and 

23 shall not at any time be appropriated or diverted to any other 

24 use or purpose. The treasurer of state shall invest any 

25 surplus moneys of the fund in securities which constitute 

26 legal investments for state funds under the laws of this 

27 state, and may sell any of the securities in which the fund i~ 

28 invested, if necessary, for the proper administration or in 

29 the best interests of the fund. Disbursements from the fund 

30 shall be paid by the treasurer of state only upon the written 

31 order of the industrial commissioner. The treasurer of state' 
! 

32 shall quarterly prepare a statement of the fund, setting forth 

33 the balance of moneys in the fund, the income of the fund, 

34 specifying the source of all income, the payments out of the 

35 fund, specifying the various items of payments, •~d s~cting 
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1 forth the balance of the fund rema1n1ng to its credit. The 

2 statement shall be open to public inspection in the office of 

3 the treasurer of state. 

4 Sec. 4. Section 85.67, Code 1997, is amended to read as 

5 follows: 

6 85.67 ADMINISTRATION OF FUND -- SPECIAL COUNSEL -- PAYMENT 

7 OF AWARD. 

8 ~he-~rea~ttrer-o£-~~a~e-~hall-be-eharged-w~~h-~he 

9 eoftser~a~~oft-o£-~he-asse~s-o£-~he-seeoftd-~ft;ttry-£ttftd,-aftd-~he 

10 eollee~~oft-o£-eoft~r~btt~~ofts-~o-~he-£ttftd• The attorney general 

11 shall appoint a staff member to represent the treasurer of 

12 state and the fund in all proceedings and matters arising 

13 under this division. In making an award under this division, 

14 the industrial commissioner shall specifically find the amount 

15 the injured employee shall be paid weekly, the number of weeks 

16 of compensation which shall be paid by the employer, the date 

17 upon which payments out of the fund shall begin, and, if 

18 possible, the length of time the payments shall continue. 

19 Sec. 5. Section 85.68, Code 1997, is amended to read as 

20 follows: 
21 85.68 ACTIONS -- COLLECTION OF PAYMENTS -- SUBROGATION. 

22 ~he-~reasttrer-o£-s~a~e The labor commissioner shall be 

23 charged with the collection of contributions and payments to 

24 the second injury fund required to be made pursuant to section 

25 85.65. In addition, the labor commissioner, on behalf of the 

26 second injury fund created under this division, shall have a 

27 cause of action under section 85.22 to the same extent as an 

28 employer against any person not in the same employment by 

29 reason of whose negligence or wrong the subsequent injury of 

30 the person with the previous disability was caused. The 

31 action shall be brought by the ~reasttrer-o£-s~a~e labor 

32 commissioner on behalf of the fund, and any recovery, less the 

33 necessary and reasonable expenses incurred by the ~reasttrer-o£ 

34 s~a~e labor commissioner, shall be paid to the treasurer of 

35 state and credited to the second injury fund. 
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1 Sec. 6. SECOND INJURY FUND LIABILITY -- SURCHARGE ON 

2 EMPLOYERS. 
3 1. For purposes of this section, unless the context 

4 otherwise requires: 
5 a. "Insured employers" means employers who are 

6 commercially insured for purposes of workers• compensation 

7 coverage or who have been self-insured for less than twenty­

a four months as of the first day of the fiscal year in which a 

9 surcharge is imposed pursuant to this section. 

10 b. "Self-insured employers" means employers who have been. 

11 self-insured for purposes of workers• compensation coverage 

12 for at least twenty-four months as of the first day of the 

13 fiscal year in which a surcharge is imposed pursuant to this 

14 section. 

15 

16 

2. Prior to the fiscal year commencing July 1, 1998, the 

commissioner of insurance shall examine claims in which there 

17 has been an agreement for settlement or an award has been made 

18 involving the second injury compensation Act and shall 

19 determine the outstanding liability of such claims. 

20 3. For the fiscal year commencing July 1, 1998, the 

21 commissioner of insurance may adopt by rule, pursuant to 

22 chapter 17A, a surcharge on employers pursuant to the 

23 requirements of this section and payable to the second injury 

24 fund if, pursuant to its examination of claims, the 

25 commissioner of insurance determines that insufficient fundsl 

26 are available in the second injury fund to pay claims j 
27 involving the second injury compensation Act. The surcharge 

28 shall apply to all workers• compensation insurance policies 

29 and self-insurance coverages of employers approved for self-

30 insurance by the commissioner of insurance pursuant to section 

31 87.4 or 87.11, and to the state of Iowa, its departments, I 
32 divisions, agencies, commissions, and boards, or any political 

33 subdivision coverages whether insured or self-insured. The I 
34 surcharge shall not apply to any reinsurance or retrocessional 

35 transaction under section 520.4 or 520.9. In derarmining the 
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1 surcharge for each applicable fiscal year, the commissioner of 

2 insurance shall provide that all insured and self-insured 

3 employers be assessed for the outstanding liabilities arising 

4 out of claims involving the second injury compensation Act as 

5 determined pursuant to subsection 2. The total assessment 

6 amount used in calculating the surcharge for each applicable 

7 fiscal year shall be allocated between self-insured employers 

8 and insured employers, based on paid losses for the preceding 

9 calendar year as provided in this subsection. The method of 

10 assessing self-insured employers shall be based on paid 

11 losses. The method of assessing insured employers shall be a 
12 surcharge based on premium, as set forth in this subsection. 

13 The portion of the total aggregate assessment that shall be 

14 collected from self-insured employers shall be equal to that 

15 proportion of total paid losses during the preceding calendar 

16 year, which the total compensation payments of all self-

17 insured employers bore to the total compensation payments made 

18 by all self-insured employers and insurers on behalf of all 

19 insured employers during the preceding calendar year. The 

20 portion of the total aggregate assessment that shall be 

21 collected from insured employers shall be equal to that 

22 proportion of total paid losses during the preceding calendar 

23 year, which the total compensation payments on behalf of all 

24 insured employers bore to the total compensation payments made 

25 by all self-insured employers and insurers on behalf of all 

26 insured employers during the preceding calendar year. 

27 Insurers shall collect assessments from insured employers 
28 through a surcharge based on premium. Such assessments when 

29 collected shall not constitute an element of loss for the 

30 purpose of establishing rates for workers' compensation 

31 insurance but shall for the purpose of collection be treated 

32 as separate costs by insurers. The surcharge is collectible 

33 by an insurer and nonpayment of the surcharge shall be treated 

34 as nonpayment of premium and the insurer shall retain all 

35 cancellation rights inuring to it for nonpayment of premium. 
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1 An insurance carrier, its agent, or a third-party 
2 administrator shall not be entitled to any portion of the 

3 surcharge as a fee or commission for its collection. The 

4 surcharge is not subject to any taxes, licenses, or fees. 

5 surcharge is not deemed to be an assessment or tax, but shall 

6 be deemed an additional benefit paid for injuries compensable 

7 under the second injury compensation Act. 
8 Sec. 7. EFFECTIVE DATE --APPLICABILITY. 
9 1. This Act, being deemed of immediate importance, takes 

10 effect upon enactment. 
11 2. Section 1 of this Act, amending section 85.65, applies 

12 to deaths occurring on or after the effective date of this 

13 Act. 

14 

15 
16 
17 
18 
19 

20 

21 
22 

23 
24 
25 
26 

27 
28 

29 

30 
31 

32 

33 
34 

35 
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SENATE FILE 540 

AN ACT 
RELATING TO THE SECOND INJURY COMPENSATION ACT, BY 

PROVIDING FOR PAYMENTS TO THE SECOND INJURY FUND 
INCLUDING THE IMPOSITION OF AN EMPLOYER SURCHARGE 
AND A SUNSET OF THE ABILITY TO IMPOSE AN EMPLOYER 
SURCHARGE, PROVIDING FOR THE COLLECTION OF PAYMENTS 
TO THE SECOND INJURY FUND, AND PROVIDING AN EFFECTIVE 
DATE AND APPLICABILITY PROVISION. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA& 

Section 1. Section 85.65, Code 1997, is amended to read as 

follows: 
85.65 PAYMENTS TO SECOND INJURY FUND. 
The employer, or, if insured, the insurance carrier in each 

case of compensable injury causing death, shall pay to the 
treasurer of state for the second injury fund the sum of £e~r 
twelve thousand dollars in a case where there are dependents 
and £i£eeeft forty-five thousand dollars in a case where there 

are no dependents. The payment shall be made at the time 
compensation payments are begun, or at the time the burial 
expenses are paid in a case where there are no dependents. 
However, the payments shall be required only in cases of 

• • 
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injury resulting in death coming within the purview of this 
chapter and occurring after July 1, 1978. These payments 
shall be in addition to any payments of compensation to 
injured employees or their dependents, or of burial expenses 
as provided in this chapter. 

Sec. 2. NEW SECTION. 85.65A PAYMENTS TO SECOND INJURY 
FUND -- SURCHARGE ON EMPLOYERS. 

1. For purposes of this section, unless the context 

otherwise requires: 
a. "Insured employers" means employers who are 

commercially insured for purposes of workers' compensation 
coverage or who have been self-insured for less than twenty­
four months as of the first day of the fiscal year in which a 
surcharge is imposed pursuant to this section. 

b. "Self-insured employers" means employers who have been 
self-insured for purposes of workers' compensation coverage 
for at least twenty-four months as of the first day of the 
fiscal year in which a surcharge is imposed pursuant to this 

section. 
2. Prior to each fiscal year commencing on or after July 

1, 1999, the commissioner of insurance shall conduct an 
examination of the outstanding liabilities of the second 
injury fund and shall make a determination as to whether 
sufficient funds will be available in the second injury fund 
to pay the liabilities of the fund for each of the next two 
fiscal years. If the commissioner of insurance determines 
sufficient funds will be available, the commissioner shall not 
impose a surcharge on employers during the next succeeding 
fiscal year. If the commissioner determines sufficient funds 
will not be available, the commissioner shall impose by rule, 

pursuant to chapter 17A, a surcharge on employers during the 
next succeeding fiscal year for payment to the treasurer of 

state for the second injury fund pursuant to the requirements 

of this section. 

en ., 
(J1 
~ 
0 



Senate File 540, p. 3 

3. If the commissioner of insurance determines that a 
surcharge on employers shall be imposed during any applicable 
fiscal year, the surcharge imposed shall comply with and be 
subject to all of the following requirements: 

a. The surcharge shall apply to all workers' compensation 
insurance policies and self-insurance coverages of employers 
approved for self-insurance by the commissioner of insurance 
pursuant to section 87.4 or 87.11, and to the state of Iowa, 
its departments, divisions, agencies, commissions, and boards, 
or any political subdivision coverages whether insured or 
self-insured. The surcharge shall not apply to any 
reinsurance or retrocessional transaction under section 520.4 
or 520.9. 

b. In determining the surcharge for any applicable fiscal 
year, the commissioner of insurance shall provide that all 
insured and self-insured employers be assessed, in total, an 
amount the commissioner determines is sufficient, together 
with the moneys in the second injury fund, to meet the 
outstanding liabilities of the second injury fund. 

c. The total assessment amount used in calculating the 
surcharge shall be allocated between self-insured employers 
and insured employers based on paid losses for the preceding 
calendar year. The portion of the total aggregate assessment 
that shall be collected from self-insured employers shall be 
equal to that proportion of total paid losses during the 
preceding calendar year, which the total compensation payments 
of all self-insured employers bore to the total compensation 
payments made by all self-insured employers and insurers on 
behalf of all insured employers during the preceding calendar 
year. The portion of the total aggregate assessment that is 
not to be collected from self-insured employers shall be 
collected from insured employers. 

d. The method of assessing self-insured employers a 
surcharge shall be based on paid losses. The method of 
assessing insured employers a surcharge shall be by insurers 
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collecting assessments from insured employers through a 
surcharge based on premium. 

e. Assessments collected through imposition of a surcharge 
pursuant to this section shall not constitute an element of 
loss for the purpose of establishing rates for workers' 
compensation insurance but shall for the purpose of collection 
be treated as separate costs by insurers. The surcharge is 
collectible by an insurer and nonpayment of the surcharge 
shall be treated as nonpayment of premium and the insurer 
shall retain all cancellation rights inuring to it for 
nonpayment of premium. An insurance carrier, its agent, or a 
third-party administrator shall not be entitled to any portion 
of the surcharge as a fee or commission for its collection. 
The surcharge is not subject to any taxes, licenses, or fees. 
The surcharge is not deemed to be an assessment or tax, but 
shall be deemed an additional benefit paid for injuries 
compensable under this division. 

4. The commissioner of insurance shall adopt rules, 
pursuant to chapter 17A, concerning the requirements of this 
section. 

5. This section is repealed July 1, 2003. 
Sec. 3. Section 85.66, Code 1997, is amended to read as 

follows: 

85.66 SECOND INJURY FUND -- PA¥MBN~S CREATION -­
CUSTODIAN. 

Wheft-the-te~ai-ameaftt-e£-the-paymeftts-previded-fer-ift-~he 

preeediftg-seetieftT-eegether-with-aeeama!aeed-iftterest-aftd 
earftiftgsT-eqaa!s-or-exeeeds-efte-mi!iieft-de!iars-fte-farther 
eefttriba~iefts-~e-the-fttftd-shaii-be-reqaired~-bat-wheftT 

thereaf~erT-~he-ameaftt-e£-the-sum-is-redaeed-beiew-five 

haftdred-theasaftd-de!iars-by-reaseft-e£-pa~eftts-made-to 

empieyees-parsaaftt-te-this-divisieftT-eefttributiefts-shaii-be 
resamed-aftd-shaii-eefttiftue-ufttii-ehe-samT-tege~her-wieh 

aeeamuiated-iftterest-aftd-earftiftgsT-agaift-ameaftts-te-efte 
miiiieft-deiiars~--~he-~reasarer-e£-state-shaii-determifte-wheft 
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eofttrib~tiofts-shaii-be-maae-to-the-r~na-ana-wheft-they-shail-be 

s~speftdea-aftd-may-eftroree-the-collection-or-cofttrib~tioftsT 

The "Second Injury Fund" is hereby established under the 
custody of the treasurer of state and shall consist of 
payments to the fund as provided by this division and any 
accumulated interest and earnings on moneys in the second 
injury fund. The treasurer of state is charged with the 
conservation of the assets of the second injury fund. Moneys 
so collected shaH:-eoftstH:t~te-a ~ "Second Injury Fund"7 
ift-the-et~stody-o£-the-treast~rer-o£-stateT-to ~ be 
disbursed only for the purposes stated in this division, and 
shall not at any time be appropriated or diverted to any other 
use or purpose. The treasurer of state shall invest any 
surplus moneys of the fund in securities which constitute 
legal investments for state funds under the laws of this 
state, and may sell any of the securities in which the fund is 
invested, if necessary, for the proper administration or in 
the best interests of the fund. Disbursements from the fund 
shall be paid by the treasurer of state only upon the written 
order of the industrial commissioner. The treasurer of state 
shall quarterly prepare a statement of the fund, setting forth 
the balance of moneys in the fund, the income of the fund, 
specifying the source of all income, the payments out of the 
fund, specifying the various items of payments, and setting 
forth the balance of the fund remaining to its credit. The 
statement shall be open to public inspection in the office of 
the treasurer of state. 

Sec. 4. Section 85.67, Code 1997, is amended to read as 
follows: 

85.67 ADMINISTRATION OF FUND -- SPECIAL COUNSEL -- PAYMENT 
. OF AWARD. 

The-treast~rer-o£-state-sha%1-be-eharged-with-the 

eonservatioft-o£-the-assets-o£-the-seeond-ift;t~ry-£t~ndT-afta-the 

eoliection-o£-eontribt~tions-to-the-f~nd~ The attorney general 
shall appoint a staff member to represent the treasurer of 
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state and the fund in all proceedings and matters arising 
under this division. In making an award under this division, 
the industrial commissioner shall specifically find the amount 
the injured employee shall be paid weekly, the number of weeks 
of compensation which shall be paid by the employer, the date 
upon which payments out of the fund shall begin, and, if 
possible, the length of time the payments shall continue. 

Sec. 5. Section 85.68, Code 1997, is amended to read as 
follows: 

85.68 ACTIONS -- COLLECTION OF PAYMENTS -- SUBROGATION. 
The-treast~rer-or-state The labor commissioner shall be 

charged with the collection of contributions and payments to 
the second injury fund required to be made pursuant to section 
85.65. In addition, the labor commissioner, on behalf of the 
second injury fund created under this division, shall have a 
cause of action under section 85.22 to the same extent as an 
employer against any person not in the same employment by 
reason of whose negligence or wrong the subsequent injury of 
the person with the previous disability was caused. The 
action shall be brought by the treast~rer-o£-state labor 
commissioner on behalf of the fund, and any recovery, less the 
necessary and reasonable expenses incurred by the treas~rer-o£· 
state labor commissioner, shall be paid to the treasurer of 
state and credited to the second injury fund. 

Sec. 6. SECOND INJURY FUND LIABILITY -- SURCHARGE ON 
EMPLOYERS. 

1. For purposes of this section, unless the context 
otherwise requires: 

a. "Insured employers" means employers who are 
commercially insured for purposes of workers' compensation 
coverage or who have been self-insured for less than twenty­
four months as of the first day of the fiscal year in which a 
surcharge is imposed pursuant to this section. 

b. "Self-insured employers" means employers who have been 
self-insured for purposes of workers' compensation coverage 

CJ) ., 
CJ1 
~ 
0 
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for at least twenty-four months as of the first day of the 
fiscal year in which a surcharge is imposed pursuant to this 
section. 

2. Prior to the fiscal year commencing July 1, 1998, the 
commissioner of insurance shall examine claims in which there 
has been an agreement for settlement or an award has been made 
involving the second injury compensation Act and shall 
determine the outstanding liability of such claims. 

3. For the fiscal year commencing July 1, 1998, the 
commissioner of insurance may adopt by rule, pursuant to 
chapter 17A, a surcharge on employers pursuant to the 
requirements of this section and payable to the second injury 
fund if, pursuant to its examination of claims, the 
commissioner of insurance determines that insufficient funds 
are available in the second injury fund to pay claims 
involving the second injury compensation Act. The surcharge 
shall apply to all workers' compensation insurance policies 
and self-insurance coverages of employers approved for self­
insurance by the commissioner of insurance pursuant to section 
87.4 or 87.11, and to the state of Iowa, its departments, 
divisions, agencies, commissions, and boards, or any political 
subdivision coverages whether insured or self-insured. The 
surcharge shall not apply to any reinsurance or retrocessional 
transaction under section 520.4 or 520.9. In determining the 
surcharge for each applicable fiscal year, the commissioner of 
insurance shall provide that all insured and self-insured 
employers be assessed for the outstanding liabilities arising 
out of claims involving the second injury compensation Act as 
determined pursuant to subsection 2. The total assessment 
amount used in calculating the surcharge for each applicable 
fiscal year shall be allocated between self-insured employers 
and insured employers, based on paid losses for the preceding 
calendar year as provided in this subsection. The method of 
assessing self-insured employers shall be based on paid 
losses. The method of assessing insured employers shall be a 
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surcharge based on premium, as set forth in this subsection. 
The portion of the total aggregate assessment that shall be 
collected from self-insured employers shall be equal to that 
proportion of total paid losses during the preceding calendar 
year, which the total compensation payments of all self­
insured employers bore to the total compensation payments made 
by all self-insured employers and insurers on behalf of all 
insured employers during the preceding calendar year. The 
portion of the total aggregate assessment that shall be 
collected from insured employers shall be equal to that 
proportion of total paid losses during the preceding calendar 
year, which the total compensation payments on behalf of all 
insured employers bore to the total compensation payments made 
by all self-insured employers and insurers on behalf of all 
insured employers during the preceding calendar year. 
Insurers shall collect assessments from insured employers 
through a surcharge based on premium. Such assessments when 
collected shall not constitute an element of loss for the 
purpose of establishing rates for workers' compensation 
insurance but shall for the purpose of collection be treated 
as separate costs by insurers. The surcharge is collectible 
by an insurer and nonpayment of the surcharge shall be treated 
as nonpayment of premium and the insurer shall retain all 
cancellation rights inuring to it for nonpayment of premium. 
An insurance carrier, its agent, or a third-party 
administrator shall not be entitled to any portion of the 
surcharge as a fee or commission for its collection •. The 
surcharge is not subject to any taxes, licenses, or fees. The 
surcharge is not deemed to be an assessment or tax, but shall 
be deemed an additional benefit paid for injuries compensable 
under the second injury compensation Act. 

Sec. 7. EFFECTIVE DATE-- APPLICABILITY. 
1. This Act, being deemed of immediate importance, takes 

effect upon enactment. 

- - e: -· 
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2. Section 1 of this Act, amending section 85.65, applies 

to deaths occurring on or after the effective date of this 

Act. 
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