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An Act relating to the cleanup and reuse of contaminated
property, environmental remediation standards and review

procedures, participation in the remediation of contaminated
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property, liability for the voluntary cleanup of contaminated
property, liability protections, and establishing a land
recycling fund.
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SUBCHAPTER 1 oF

GENERAL PROVISIONS
Section 1. NEW SECTION. 455H.101 SHORT TITLE.
This chapter shall be known and may be cited as the "Iowa

Land Recycling and Environmental Remediation Standards Act”.
Sec. 2. NEW SECTION. 455H.102 SCOPE.

The environmental remediation standards established under

this chapter shall be used for any response action or other
site assessment or remediation that is conducted at a site
enrolled pursuant to this chapter notwithstanding provisions
regarding water quality in chapter 455B, division III;
hazardous conditions in chapter 455B, division IV, part 4;
hazardous waste and substance management 1n chapter 4558,
division IV, part $; underground storage tanks in chapter
455B, division IV, part 8; contaminated sites in chapter 4553,
division VIII; and groundwater protection in chapter 455E.

Sec. 3. NEW SECTION. 455H.103 DEFINITIONS.

As used in this chapter, unless the context requires

otherwise:

1. "Affected area" means any real property affected,
suspected of being affected, or modeled to be likely affected
by a release occurring at an enrolled site.

2. "Background levels" means concentrations of hazardous
substances that are generally present in the environment in
the vicinity of an enrolled site or an affected area and not
the result of releases at an enrclled site.

3. "Commission" means the environmental protection
commission created under section 455A.6.

4. "Department" means the department of natural resources
created under section 455A.2.

5. "Director" means the director of the department of
natural resources appointed under section 455A.3.

6. "Enrolled site" means any property which has been or 1is
suspected to be the site of or affected by a release and which

has been enrolled pursuant to this chapter by a participant.
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7. "Hazardous substance" has the same meaning as defined
in section 455B.381.

8. "Noncancer health risk" means the potential for adverse
systemic or toxic effects caused by exposure to
noncarcinogenic hazardous substances expressed as the hazard
gquotient for a hazardous substance. A hazard quotient is the
ratio of the level of exposure of a hazardous substance over a
specified time period to a reference dose for a similar
exposure period.

9. M"Participant" means any person who enrolls property
pursuant to this chapter.

10. "Protected groundwater source" means a saturated bed,
formation, or group of formations which has a hydraulic
conductivity of at least forty-four-hundredths meters per day
and a total dissolved solids concentration of less than two
thousand five hundred milligrams per liter.

11. "Protected party" means any of the following:

a. A participant, including, but not limited to, a
development authority or fiduciary.

b. A person who develops or otherwise occupies an enroiled
site after the issuance of a no further action letter.

¢. A successor or assignee of a protected party, as to an
enrolied site of a protected party.

d. A lender which practices commercial lending including,
but not limited to, providing financial services. holding of
security interests, workout practices, and foreclosure or the
recovery of funds from the sale of an enrollec site.

e. A parent corporation or subsidiary of a participant.

f. A co-owner or co-operator, either by ijoint tenancy or a
tenancy in common, or any other party sharing a legal
relationship with the participant.

g. A holder of a beneficial interest of a land trust or
inter vivos trust, whether revocable or irrevccable, as to any
interests in an enrolled site.

h. A mortgagee or trustee of a deed of trust existing as

_2_
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to an enrcolled site as of the date of issuance of a no further .
action letter.

i. A transferee of the participant whether the transfer is
by assignment, bankruptcy proceeding, partition, dissolution
of marriage, settlement or adjudication of any civil action,
charitable gift, or bequest, in conjunction with the
acquisition of title to the enrolled site.

j. An heir or devisee of a participant.

12. "Release" means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping,
leaching, dumping, or disposing into the environment of 2
hazardous substance, including the abandonment or discarding
of barrels, containers, and other closed receptacles
containing any hazardous substance, but excludes all of the
following:

a. Any release which results in exposure to perscns solely

within a workplace, with respect to a claim which such persons

may assert agailnst the employer of such persons.

b. Emissions from the engine exhaust of a motor vehicle,
rolling stock, aircraft, vessel, or pipeline pumping station
engine,

¢. The release of source, by-product, or special nuclear
material from a nuclear incident, as those terms are deflned
in the federal Atomic Energy Act of 1954, if such release 1is
subject to requirements with respect to financial protection
established by the nuclear requlatory commission under 42
U.S.C. § 2210 or, for the purpcses of 42 U.S.C. § 9604 or any
other resporse actlon, any release of socurce, by-product, or
special nuclear material from any processing site designated
under 42 U.S.C. § 7912(a)(l) or 7942(a).

d. Any release received by or stored in an anaerobic
lagoon as defined in section 455B.161 or any release received

by or stored in a confinement feeding operation structure as
defined in section 455B.161.
13. "Response action" means an action taken to reduce,
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minimize, eliminate, clean up, control, assess, oOr monitor a
release to protect the public health and safety or the
environment. "Response action" 1includes, but is not limited
to, investigation, excavation, removal, disposal, cleansing of
groundwaters or surface waters, natural biodegradation,
institutional controls, technological controls, or site
management practices.

14, "Technical advisory committee" means the technical
advisory committee created under section 455H.502.

Sec. 4. NEW SECTION. 455H.104 DECLARATION OF POLICY.

The general assembly finds and declares all of the

following:

1. Some real property in Iowa is not put to its highest
productive use because it 1s contaminated or it is perceived
to be contaminated as a result of past activity on the
property. The reuse of these sites is an important component
of a sound land-use policy that will prevent the needless
development of prime farmland and open-space and natural
areas, and reduce public expenditures for installing new
infrastructure.

2. Incentives should be put in place to encourage capable
persons to voluntarily develop and impiement cleanup plans
without the need for adversarial enforcement actions which may
serve to delay cleanups and increase their cost.

3. The safe reuse of property should be encouraged and
nurtured with clear, predictable environmental remediation
standards developed through an open process which take into
account the risks associated with any release at the site.
Any remediation standards adopted by this state must provide
for the protection of the public health and safety and the
environment.

4. It is necessary for the general assembly to adopt a
statute which establishes environmental remediation standards
to provide a uniform frameworx for cleanup decisions and to

avoid potentially conflicting and confusing environmental

_4_




standards.

5. Cleanup plans should be based on the actual risk that

contamination on the site may pose to the pubiic¢ health and
safety or the environment, taking into account its current and
probablie future use and the degree to which contamination can
spread off-site and expose the public heaith and safety or the
environment to risk, not on cleanup policies reguiring every
site i1n Iowa to be returned to a pristine condition.

Sec. 5. NEW SECTION. 455H.105 DUTIES OF THE COMMISSION.

The commission shall do all of the following:

1. Adopt rules pertaining to the assessment, evaluation,
and cleanup of the presence of hazardous substances which
allow participants to carry out response actions using
background standards, statewide standards, or site-specific
cleanup standards pursuant to this chapter.

2. Adopt rules establishing a program intended to
encourage and enhance assessment, evaluation, and cleanup of
sites which may have been the site of or affected by a
reiease.

3. Adopt rules establishing a program to administer the
land recycling fund established in section 455H.401.

4. Adopt rules requiring all participants to submit a site
cleanup assessment to the department prior to the enrollment
of any property. The site cleanup assessment shall be paid
for by the participant and completed by a groundwater
professional certified pursuant to section 455G.18.

Sec. 6. NEW SECTION. 455H.106 AUTHORITY OF THE
DEPARTMENT,

The department shall do all of the following:

1. Enter into agreements or issue orders in connection
with the enrollment of property into a program established
pursuant tc this chapter.

2. TJTssue no further action letters upon the demonstration
of compiiance with applicable standards for an affected area

by a participant.
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3. Enter into agreements or issue orders providing for
institutional and technological controls to assure compliance
with applicable standards pursuant to this chapter.

Sec. 7. NEW SECTION. 455H.107 LAND RECYCLING PROGRAM.

1. A person may enroll property in the land recycling

program pursuant to this chapter to carry out a response
action by providing written notice to the department.

2. The department shall enroll all of the following in the
land recycling program:

a. A property for which the department has received
written notice of enrollment from a participant.

b. A property for which the department has issued an order
to enroll the property agreed to by the participant provided
that the participant has executed a standard agreement with
the department to carry out the response action, This
agreement shall include unlimited access to the enrolled site.

3. All participants shall enter into an agreement with the
department to reimburse the department for actual costs
incurred by the department in reviewing documents submitted as
a part of the enrollment of the site. This fee shall not
exceed seven thousand five hundred dollars per enrolled site.

4, All of the following shall not be enrolled in the land
recycling program:

a. Property for which corrective action has been taken
under chapter 455G.

b. Property for which there has been or will be a removal,
remedial action, or response under the federal Comprehensive
Environmental Response, Compensation, and Liability Act, 42
U.5.C. § 9601 et seq.

c. Property which has previously been enrolled in the land
recycling program under this chapter.

S. If the site cleanup assessment demonstrates that the
release on the enrclled site has affected additional property,
all property, which is shown to be affected by the release oa
the enrolled site, shall be enrolled in addition to the
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enrolled site,. .

6. Following enrollment of the property in the land

b

recycling program, the participant shall proceed on a timely
basis to carry out response actions in accordance with the
rules implementing this chapter.

7. Once the participant has demonstrated the affected area
is in compliance with the standards described in subchapter 2,
the department shall proceed on a timely basis and issue a no

further action letter pursuant to section 455H.302.

L~ )T ¥ B - UU S %

8. The participant may withdraw the enrolled site from
further participation in the land recycling program at any
time upon written notice to the department. Any participant
who withdraws an enrolled site from further participation in
the program shall not be entitled to any refund or credit for
the enrollment fee paid pursuant to this section.

SUBCHAPTER 2
RESPONSE ACTION STANDARDS AND REVIEW PROCEDURES
Sec. 8, NEW SECTION. 455H.201 CLEANUP STANDARDS.
1. A particlpant carrying out a response action shall take

such response actions as necessary to assure that conditions
In the affected area comply with any of the following, as
applicable:

a. Background standards established pursuant to section
455H.202,

b. Statewide standards established pursuant to section
455H. 203.

C. Site-specific cleanup standards established pursuant to
section 455H.204.

2. A participant may use a combination of these standards
to lmplement a site remediation plan and may propose to use
the site-specific cleanup standards whether or not efforts
have been made to comply with the background or statewide

standards.

or a combination of the standards, the concentration of a

3. For the purposes of determining compliance with any orne ‘
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3. Enter into agreements or issue orders providing for
institutional and technological controls to assure compliarce
with applicable standards pursuant to this chapter.

Sec. 7. NEW SECTION. 455H.107 LAND RECYCLING PROGRAM.

1. A person may enroll property in the land recycling

program pursuant to this chapter to carry out a response
action by providing written notice to the department.

2. The department shall enroll all of the following in the
land recycling program:

a. A property for which the department has received
written notice of enrollment from a participant.

b. A property for which the department has issued an order
to enroll the property agreed to by the participant provided
that the participant has executed a standard agreement wit
the department to carry out the response action. This
agreement shall include unlimited access to the enrolled site.

3. All participants shall enter into an agreement with the
department to reimburse the department for actual costs
incurred by the department in reviewing documents submitted as
a part of the enrollment of the site. This fee shall not
exceed seven thousand five hundred dollars per enrclled site.

4. All of the following shall not be enrolled in the land
recycling program:

a. Property for which corrective action nhas been taken
under chapter 455G.

b. Property for which there has been or will be a removal,
remedial action, or response under the federal Comprehensive
Environmental Response, Compensation, and Liability Act, 42
U.S5.C. § 9601 et seq.

c. Property which has previously been enrolled in the land
recycling program under this chapter.

5. If the site cleanup assessment demonstrates that the
release on the enrolied site has affected additional property,
all property, which is shown to be affected by the release on
the enrolled site, shall be enrolled in addition to the
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enrolled site. .

6. Following enrollment of the property in the land
recycling program, the participant shall proceed on a timely
basis to carry out response acticns in accordance with the
rules implementing this chapter.

7. Once the participant has demonstrated the affected area
is in compliance with the standards described in subchapter 2,
the department shall proceed on a timely basis and issue a no
further action letter pursuant to section 455H.302.

8. The participant may withdraw the enrolled site from
further participation in the land recycling program at any
time upon written notice to the department. Any participant
who withdraws an enrolled site from further participation in
the program shall not be entitled to any refund or c¢redit for
the enroliment fee paid pursuant to this section.

SUBCHAPTER 2
RESPONSE ACTION STANDARDS AND REVIEW PROCEDURES
Sec. 8. NEW SECTION. 455H.201 CLEANUP STANDARDS. .
1. A participant carrying out a response action shall take

such response actions as necessary to assure that conditions
in the affected area comply with any of the following, as
applicable:
a. Background standards established pursuant to section
455H.202.
b. Statewide standards established pursuant to section
455H.203.
c. Site-specific cleanup standards established pursuant to
section 45S5H.204.
2. A participant may use a combination of these standards
to implement a site remediation plan and may propose to use
the site-specific cleanup standards whether or not efforts
have been made to comply with the background or statewide
standards.
3. For the purpcses of determining compliance with any one ’
or a combination of the standards, the concentration of a ‘/
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hazardous substance at the affected area shall not be required
to be less than the practical quantitation limit for the
hazardous substance.

4. Until rules setting out requirements for background
standards, statewide standards, or site-specific cleanup
standards are finally adopted by the commission and effective,
participants may utilize site-specific cleanup standards for
any hazardous substance utilizing the procedures set out in
the department's rules implementing risk-based corrective
action for underground storage tanks and, where relevant, the
United States environmental protection agency's guidance
regarding risk assessment for superfund sites.

5. The standards may be complied with through a
comblnation of response actions that may inciude, but are not
limited to, treatment, removal, technoleogical or instiltutional
controls, and natural attenuation and other natural
mechanisms, and can include the use of innovative or other
demonstrated measures.

Sec. 9. NEW SECTION. 4S55H.202 BACKGROUND STANDARDS.

1. Methods to identify background levels shall be jointly

developed by the department and the technical advisory
committee. The background standard for the affected area
shall be the background levels for the affected area.

2. The demonstration that the affected area meets the
background standard shall be documented by the participant in
the following manner:

a. Compliance with the background standard shall be
demonstrated by collection and analysis of representative
samples from environmental media of concern.

b. A final report that documents compliance with the
background standard shall be submitted to the department and
shall include, as appropriate, all of the following:

(l) & description of procedures and conclilusions of the
site investigation to characterize the nature, extent,

direction, volume, and composition of hazardous substances.
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{(2) The basis for selecting environmental media of .
concern, descriptions of removal or decontamination procedures
performed in remediation, and summaries of sampling
methodology and analytical results which demonstrate that the
background standard has been complied with.
(3) The basis for determining the background levels.
Sec., 10. NEW SECTION. 455H.203 STATEWIDE STANDARDS.
1. Statewide standards shall be jointly developed by the

department and the technical advisory committee.

2. In establishing these standards, all of the following
shall be considered:

a. Separate standards shall be established for hazardous
substances in soll, in groundwater which is a protected
groundwater source, and in groundwater which is not a
protectec groundwater source.

b. In groundwater which is a protected groundwater source,
the standards shall be no more protective than the least
restrictive of the maximum contaminant levels estabplished .
pursuant to the department's drinking water standards, a
standard reflecting an increased cancer risk of one in one
million, or a standard reflecting a noncancer health risk of
one. An affected area shall not be required to be cleaned up
to concentration levels below or more restrictive than
background levels.

¢. In groundwater which is not a protected groundwater
source, the standards shall be no more protective than the
least restrictive of a standard reflecting an increased cancer
risk of one in ten thousand or a standard reflecting a
noncancer health risk of one. An affected area shall not be
required to be cleaned up to levels below or more restrictive
than background levels.

d. In soil, the standards shall be no more protective than
the least restrictive of a standard reflecting an increased
cancer risk of one in one million or a standard reflecting a
noncancer health risk of one. &n affected area shall not be ‘

._9_
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required to be cleaned up to concentration levels below or
more restrictive than background levels.

3. The demonstration that the affected area meets the
statewide standard shall be documented by the participant, as
appropriate, in the following manner:

a. Compliance with cleanup levels shall be demonstrated by
collection and analysis of representative samples from the
environmental medium of concern.

b, A final report that documents compliance with the
statewide standard shall be submitted to the department which
includes, as appropriate, the descriptions of procedures and
conclusions of the site investigation to characterize the
nature, extent, direction, rate of movement at the site and
cumulative effects, if any, volume, composition, and
concentration of hazardous substances in environmental media.
the basis for selecting environmental media of c¢oncern,
documentation supporting the selection of residential or
nonresidential exposure factors, descriptions of removal or
treatment procedures performed in remediation, and summaries
of sampling methodology and analytical results which
demonstrate that hazardous substances have been removed or
treated to applicable levels.

Sec., ll. NEW SECTION. 45S5H.204 SITE-SPECIFIC CLEANUP
STANDARDS.

1. Procedures to establish site-specific cleanup standards
shall be jointly developed by the department and the technical

advisory committee,.

2. Site-specific cleanup standards and appropriate
response actions shall take into account all of the following
provided, however, that an affected area shall not be required
to be cleaned up to levels below or more restrictive than
backgfound levels, and in groundwater which is not a protected
groundwater source, to a concentration level which presents an
increased cancer risk of less than one in ten thousand:

a. The most appropriate exposure scenarios based on
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current or probable future residential, commercial, .\J
industrial, or other industry accepted scenarios.

b. Exposure pathway characterizations including
contaminant sources, transport mechanisms, and exposure
pathways.

c. Affected human or environmental receptors and exposure
scenarios based on current or probable projected use
scenarios.

d. Risk-based corrective action assessment principles
which identify risks presented to the public health and safety
or the environment by each released hazardous substance in a
manner that will protect the public health and safety or the
environment using a tiered procedure consistent with the
American society for testing of materials’' standards applied
to nonpetroleum and petroleum hazardous substances.

e. Other relevant site-specific risk-related factors such
as the feasibility of available technologies, existing
background levels, current and planned future uses, .
ecological, aesthetic, and other relevant criteria, and the
applicability and availability of technological and
institutional controls.

f. Cleanup shall not be required in an affected area that
does not present any of the following:

(1) An increased cancer risk at the point of exposure of
one in one million for residential areas or one in ten
thousand for nonresidential areas.

(2) An increased noncancer health risk at the peoint of
exposure of greater than one.

3. The concentration of a hazardous substance in an
environmental medium of concern at an affected area where the
site-specific standard has been selected shall not be required
to meet the site-specific standard if the site-specific
standard is numerically less than the background level. In
such cases, the background level shall apply.

4. Any participant electing to comply with site-specific .

_ll_
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standards established by this section shall submit, as
appropriate, all of the following reports and evaluations for
review and approval by the department:

a. A site-specific risk assessment report and a cleanup
plan. The site-specific risk assessment report must include,
as appropriate, all of the following:

(1) Documentation and descriptions of procedures and
conclusions from the site 1nvestigatlion to characterize the
nature, extent, direction, rate of movement, volume, and
composition of hazardous substances.

(2) The concentration of hazardous substances in
environmental media of concern, including summaries of
sampling methodology and analytical results.

(3) A fate and transport analysis to demonstrate that ro
exposure pathways exist.

If no exposure pathways exist, a risk assessment report and
a cleanup plan are not required and no remedy is required to
be proposed or completed.

b. A final report demonstrating compliance with site-
specific cleanup standards has been completed in accordance
with the cleanup plan.

c. This section does not preclude a participant from
submitting a site-specific risk assessment report and cleanup
plan at one time to the department for review.

5. Upon submission of either a site-specific risk
assessment report or a cleanup plan to the department, the
department shall notify the participant of any deficienc:ies ir
the report or plan in a timely manner.

6. Owners and operators of underground storage tanks,
aboveground storage tanks, and pipelines which contain or have
contained petroleum or hazardous substances may, at their
election, utilize compliance with the corrective action rules
issued pursuant to chapter 455B, division IV, part 8, to
satisfy the requirements of this section.

Sec. 12. NEW SECTION. 455H.205 VARIANCES.

_12_
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l. A participant may apply to the department for a
variance from any applicable provision of this chapter.

2. The department shall i1ssue a variance from applicable
standards only if the participant demonstrates all of the
following:

a. The participant demonstrates either of the following:

(1) It is technically infeasible to comply with the
applicable standards.

(2) The cost of complylng with the applicable standards
exceeds the benefits,

b. The proposed alternative standard or set of standards
in the terms and conditions set forth in the application will
result in an improvement of environmental conditions in the
affected area and ensure that the public health and safety
will be protected.

c. The estabiishment of and compliance with the
alternative standard or set of standards in the terms and
conditions is necessary to promote, protect, preserve, or
enhance empioyment opportunities or the reuse of the enrolled
site.

3. If requested by a participant, the department shall
issue a variance from any other provision of this chapter if
the department determines that the variance would be
consistent with the declaration of policy of this chapter and
is reasonable under the circumstances.

Sec. 13. NEW SECTION. 455H,.206 INSTITUTIONAL AND
TECHNOLOGICAL CONTROLS.

1. In achieving compliance with the cleanup standards

under this chapter, a participant may use an institutional or
technological control.

2. An institutional or technological control includes any
of the following:

a. A state or federal law or regulation.

b. An ordirnance of any political subdivision of the state.

¢. A contractual obligation recorded and executed in a

_13.-.
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manner satisfying chapter 558.

d. A control which the participant can demonstrate reduces
or manages the risk from a release through the period
necessary to comply with the applicable stancdards.

3. Participants shall obtain an envircnmental protection
easement which must provide all of the following:

a. The easement names this state, acting through the
department of natural resources, as a grantee.

b. The easement runs with the land, binding the owner of
the land and the owner's successors and assigns, and shall be
enforceable notwithstanding the lack of privity of estate or
contract or benefit to particular land.

c. The easement is recorded in the office of the county
recorder and in any central registry which may be created by
the director.

d. The easement limits the use of the property to
industrial or commercial use.

4. If the use of an institutional or technological control
is confirmed in a no further action letter issued pursuant to
section 455H.302, the institutional or technological control
may be enforced in district court by the department, a
political subdivision of this state, the participant, or any
successor in interest to the participant.

5. An institutional or technological control, except for
an environmental protection easement, may be removed,
discontinued, or terminated by the particlpant or a successor
in interest to the participant upon a demonstration that the
control no longer is required to assure compliance with the
applicable standard. Upon such a demonstration, the
department shall amend its no further action letter to
eliminate the reference to the no-longer used institutional or
technological control. '

6. The department may approve the remocval, discontinuance,
or termination of an environmental protection easement upon

sufficlent demonstration by the owner or the owner's

_1_4_
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successors and assigns that a voluntary response action has
been taken which resulted in the applicable standards being
significantly exceeded. Upon such a demonstration, the
department shall amend i1ts no further action letter to
eliminate the reference to the environmental protection
easement.

Sec. 14, NEW SECTION, 455H.207 RESPONSE ACTION
PERMITTING REQUIREMENTS.

1. A participant who would be otherwise regquired to obtain

a permit, license, plan approval, or other approval from the
department under any provision of the Code may obtain a
conso:idated standards permit for the activities in connection
with the response action for which the permit, license, plan
approval, or other approval is required. The consolidated
standards permit shall encompass all the substantilve
requirements applicable to those activities under any
applicable federal or state statute, rule, or regulation and
any agreements the director had entered into with the United
States environmental protection agency under those statutes,
rules, or regulations.

2, In addition to any other notice requirements of
relevant chapters, at least ten days prior to lssuing a permit
under this section, the director shall publish a notice of the
proposed permit which contains a general description of the
activities to be conducted in the affected area under the
permit. The notice shall be published in the official
newspaper, as designated by the county board of supervisors
pursuant to section 349.1, of the county in which the site is
located. A person may submit written or oral comments on or
objections to the permit. After considering the comments and
objections, the director shall approve or deny the application
for the consolidated standards permit.

3. A participant issued a consolidated standards permit
under this section in connection with a particular activisty is

not required to obtain a permit, license, plan approval, or

-15~
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other approval in connection with any activity under Lhe
applicable provisions of the Code or rules. & participant who
obtains a consolidated standards permit for a particular
activity is deemed to be in compliance with the requirement to
obtain a permit, license, plan approval, or other approval in
connection with the activity under the applicable provisions
of the Code or rules.
SUBCHAPTER 3
EFFECTS OF PARTICIPATION

Sec. 15, NEW SECTION. 455H.301 EFFECTS OF PARTICIPATION
~= GENERALLY,.

A participant who undertakes a response action pursuant to

—
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—
[

this chapter and demonstrates that the affected area complies
with applicable standards is entitled to all of the following:

1. A no further action letter issued by the department
pursuant to section 455H.302.

e i i i o
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2. The benefits of a covenant not to sue arising as

[
o)

provided in section 455H.303.
3. The benefits of the cessation of statutory liability as

[ I
< W

provided in section 455H.304.

L]
=

4. The other protections and benefits of this chapter.

Sec. 16. NEW SECTION. 455H.302 NO FURTHER ACTION
LETTERS.

1. Once a participant demonstrates that an affected area

o8 ]
%]
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meets applicable standards, the department shall promptly

26 lssue a no further action letter to the participant.

27 2. The no further action letter must provide that the

28 participant and the protected parties are not required to

29 perform any further response action under the chapter or

30 similar action under any other statute on account of the

31 conditions addressed by the response action. The no further
32 action letter shall be invalidated if the department

[#%)
[(¥8)

demonstrates by clear, satisfactory, and convincing evidence

(¥
o+

that fraud was committed in demonstrating compliance with a
standard at the affected area that resulted in avoiding the

L
L
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need for further cleanup of the affected area. .

3. The department shall provide, upon request, a no
further action letter as to the affected area to each
protected party. ‘

4. The department shall condition the no further action
letter upon compliance with any institutional or technological
controls relied upon by the participant to demonstrate
compliance with the applicable standards.

S. A no further action letter shall be in a form
recordable in county real estate records as provided in
chapter 558.

Sec. 17. NEW SECTION. 455H.303 COVENANTS NOT TO SUE.

Upon issuance of a no further action letter pursuant to

section 455H.302, a covenant not to sue arises by operation of
law., The covenant releases the participant and each protected
party from all civil liability to the state to perform

other activities at the affected area.

Sec. 18. NEW SECTION, 455H.304 CESSATION OF STATUTORY
LIABILITY.

Upon issuance of the no further action letter pursuant to

additional assessment, remedial activity, response action, or .

section 455H.302, the participant and each protected party
shall no longer have liability to the state or any other
person under chapters 455A, 455B, 455D, 455E, and 455G as to
any condition at the affected area associated with the release
of a hazardous substance which has been the subject of the
response action,

Sec. 19. NEW SECTION. 455H.305 LIMITATION OF LIABILITY.

l. As used in this section, unless the context requires

otherwise:

a. "Environmental harm” means injury, death, loss, or
threatened loss to a person or property caused by exposure to
or the release of a hazardous substance.

b. "Environmental claim" means a civil action for damages
for environmental harm and includes a civil action under this .

_17_
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chapter for recovery of the costs of conducting a response

0
b
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action, but does not include a civil action for damages for a
breach of contract or another agreement between persons or for
a breach of a warranty that exists pursuant to the Code or
commcn law of this state.

2. Except as may be required in accordance with
obligations incurred pursuant to participation in the land
recycling program established in this chapter, all of the
following, or any officer or employee thereof, are relieved of

[

any further liability for any environmental claim resulting

()
§-

from the presence of hazardous substances at, or the release

-
~J

of hazardous substances from, an enrolled site where a

(]
)

response action is being or has been conducted under this

$oos
F =3

chapter, unless an action or omission of the person, state

—
w

agency, political subdivision, or public utility, or an

—
Lea}

officer or employee thereof, constitutes willful or wanton

—
~J

misconduct or intenticnally tortious conduct:

[
@0

a. A contractor working for another person in conducting

—
0

any response action under this chapter.

~J
=

b. A state agency or political subdivision that is

A%
—

conducting a voluntary response action or a maintenance

(3}
o

activity on lands, easements, or rights-of-way owned, leased,

%]
(9%

or otherwise held by the state agency or political

[ %]
=

subdivision.

8]
wn

c. A state agency when an officer or employee of the state

%]
(o3}

agency provides technical assistance to a participant

o8]
~J

undertaking a response action under this chapter or rules

2% ]
o0

adopted pursuant to this chapter, or to a contractor, officer,

[*]
el

or employee of the agency, in connection with the response

(V8
L}

action.

(o8]
—

d. A public utility, as defined in section 476.1, which is

(9% )
8]

performing work in any of the following:

L]
L)

(1) An easement or right-of-way of a public utility across

L
-

an affected area where a response action is beirg or has been

[
W

conducted and where the public utility is constructing or has

-18-
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main or distribution lines above or below the surface of the ‘
ground for purposes of maintaining the easement or right-of- q
way for construction, repair, or replacement of any of the
following:

(a) Main or distribution lines above or below the surface
of the ground.

(b) Poles, towers, foundations, or other structures

O ~J O N o

supporting or sustaining any such lines.

9 (c) Appurtenances to poles, towers, foundations, or other
10 structures supporting or sustaining any such lines.

11 (2) An affected area where a response action is beling

12 conducted that is necessary to establish or maintain utility
13 service to the property, including, without limitation, the
14 construction, repair, or replacement of any of the following:
1 {a) Main or distribution lines above or below the surface

16 of the ground.

17 (by Poles, towers, foundations, ©or other structures
18 supporting or sustalning any such lines. .
19 (c¢) Appurtenances to poles, towers, foundations, or other

20 structures supporting or sustaining ary such lines.

21 3. This section does not create, and shall not be

22 construed to create, a new cause of action against or

23 substantive legal right against a person, state agency,

24 political subdivision, or public utility, or an officer or

25 employee thereof.

26 4. This section does not affect, and shall not be

27 construed as affecting, any immunities from civil liability or

28 defenses established by another section of the Code or

29 available at common law, to which a person, state agency,

30 political subdivision, or public utility, or officer or
31 employee thereof, may be entitled under circumstances not

32 covered by this section.

33 Sec. 20, NEW SECTION. 455H.306 PARTICIPATION NOT DEEMED }
34 AN ADMISSION OF LIABILITY.

35 1. Enrolling a site pursuant to this chapter or ‘
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participating in a response action does not constitute an
admission of liability under the statutes of thils state, the
rules adopted pursuant to the statutes, or the ordinances and
resolutions of a political subdivision, or an admission of
civil liability under the Code or common law of this state.

2. The fact that a person has become a participant in a
response action under this chapter is not admissible in any
civil, criminal, or administrative proceeding initiated or
brought under any law of this state other than to enforce this
chapter.

3. All information, documents, reports, data »roduced, and
any sample collected as a result of enrolling any property

under this chapter are not admissible against the person

undertaking the response action, and are not disdbverable in

any civil or administrative proceeding against the participant
undertaking the response action except in a judicial or
administrative proceeding initiated to enforce this chapter in
connection with an alleged violation therecf. This
prohibition against admissibility does not apply to any person
whose covenant not to sue has been revoked under this chapter.

4. Enrolling a site pursuant to thls chapter or
participating in a response action shall not be construed to
be an acknowledgment that the conditions at the affected area
identified and addressed by the response action constitute a
threat or danger to public health or safety or the
environment.,

Sec. 21. NEW SECTION. 455H.307 LIABILITY PROTECTIONS.

The protections from liability afforded under this chapter

shall be in addition to the exclusions to any liabllity
protections afforded participants under any other provision of
the Code.

Sec. 22. NEW SECTION. 455H.308 LIABILITY FOR NEW
RELEASE.

Protections afforded in this chapter shall not relieve a
person from liability for a release of a hazardous substance

-20-
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occurring at the enrolled site after the issuance of a no .
further action letter.
SUBCHAPTER 4
LAND RECYCLING FUND
Sec. 23. NEW SECTION, 455H.401 LAND RECYCLING FUND.
1. A land recycling fund is created within the state

treasury under the control of the commission. Moneys received
from fees, general revenue, federal funds, gifts, bequests,
dorations, or other moneys so designated shall be deposited in

Lo N B ¢ e AT ¥, Ly - O PV S

the fund. Any unexpended balance in the land recycling fund
at the end of each fiscal year shall be retained in the fund,
notwithstanding section 8.33.

2. The commission may use the land recycling fund to
provide for all of the following:

a. Financial assistance to political subdivisions of the
state for activities related to an enrolled site.

b. Financial assistance and incentives for qualifying
enrolled sites.

c. Funding for any other purpose consistent with this
chapter and deemedlapprOpriate by the commission.

SUBCHAPTER 5
MISCELLANEQUS PROVISIONS
Sec. 24, NEW SECTION. 455H.501 RULEMAKING.
In developing rules to implement this chapter, the

commission shall do all of the following:

1. Direct the department to work jointly with the
technical advisory committee.

2. Reguire that by July 1, 1998, the department and the
technical advisory committee submit rules to implement this
chapter and a report describilng those rules to the commission.

3. Adopt rules to implement and administer this chapter by
October 1, 1998,

Sec. 25. NEW SECTION. 455H.502 TECHNICAL ADVISORY

COMMITTEE.
1. The technical advisory committee shall consist of a ‘
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representative of each of the following organizations:
a. The Iowa environmental council.

The consulting engineers council.

The Iowa association of business and industry.

The agribusiness association of Iowa.

The Iowa league of cities.

MmO o0 o

The department of economic development.

g. The center for health effects of environmental
contamination.

h. The Iowa state university of scilence and technology
college of engineering.

i. The groundwater professional association.

2. The technical advisory committee shall do all of the
following:

a. Work jointly with the department to develop rules to
implement this chapter. The rules shall include, but not be
limited to, rules relating to the prioritization of enrolled
sites.

b. Prepare with the department a joint report by January
1, 1998, for the general assembly regarding the status of the
rule drafting.

c. Prepare a joint report with the department regarding
the proposed rules to be submitted to the commission.

d. Select a chairperson and vice chairperson from among
its members to preside at its meetings,

e. Cease functioning once rules fully implementing this
chapter are in effect.

3. The members of the technical advisory committee shall
be reimbursed for their actual expenses in accordance with
section 7E.6, subsection 2, for performing the official duties
of the advisory committee.

Sec. 26. NEW SECTION. 455H.503 RECORDKEEPING
REQUIREMENTS.

The director shall maintain a record of the affected areas

or portion of affected areas for which no further action

-22-
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letters were issued under section 455H.303 and which involve
institutional or technological controls that restrict the use
of any of the enrolled sites to comply with applicable
standards. The records pertaining to those sites shall
indlicate the applicable use restrictions,

Sec. 27. NEW SECTION. 455H.504 TRANSFERABILITY OF
PARTICIPATION BENEFITS.

A no further action letter, a covenant not to sue, and any

agreement authorized to be entered into and entered into under
this chapter and the rules adopted pursuant to this chapter
may be transferred by the particlipant or a later recipient to
any other person by assignment or in conjunction with the
acquisition of title to the enrolled site to which the
document applies.

Sec. 28, NEW SECTION. 45S5H.505 EMERGENCY RESPONSE.

The provisions of this chapter shall not prevent or impede

~he 1mmediate response of the department or a participant to
an emergency which inveolves an imminent or actuai reiease of a
hazardous substance which threatens public health and safety
or the environment. The emergency response action taken by
the participant shall comply with the provisions of this
chapter and the participant shall not be prejudiced by the
mitigation measures undertaken to that point.

Sec. 29. NEW SECTION. 455H.506 INTERIM RESPONSE.

The provisions of this chapter shall not prevent or impede

a participant from undertaking mitigation measures to prevent
significant impacts on human health or the environment. A
response action for the site shall not be prejudiced by the
mitigation measures undertaken prior to enrolling a property
in the land recycling program. The effects of any interim
mitligation measure shall be taken into account in the
department's evaluation of the participant's cempliance with
appiicable standards.

sec. 30. NEW SECTION. 455H.507 TRANSITION FROM EXISTING
PROGRAMS .

_23_
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Except for any enrolled site which is the subject of an
enforcement action by an agency of the state or the federal
government prior to the effective date of this Act, for any
property where actions similar to a response action have
commenced pursuant to any provision of chapter 455B prior to
the effective date of this Act, the person carrying out the
action shall elect within ninety days following the final
adoption of rules implementing this chapter to either continue
to proceed in accordance with the laws and rules in effect
prior to the effective date of this Act or to proceed pursuant
to this chapter,

Sec. 31. NEW SECTION. 455H.508 PARTICIPANT SHIELD.

A participant shall not be subject to either a civil

enforcement action by an agency of this state or a political
subdivision of this state, or an action filed pursuant to
section 455B,112 regarding any release, response action, or
condition which is the subject of the response action. This
protection is contingent on the participant proceeding on a
due and timely basis to carry out the response action.

Sec. 32. NEW SECTION. 455H.509 REMOVAL OF A SITE FROM
THE REGISTRY LISTING.

an enrolled site listed on the registry of confirmed

hazardous waste or hazardous substance disposal sites,
established pursuant tc section 455B.426, which has completed
a response action as to the conditions which ied to its
original listing on the registry, shall be removed from the
registry listing, once a letter of no further action has been
issued pursuant to section 455H.302.

Sec. 33. NEW SECTION. 455H.S10 RELATIONSHIP TO FEDERAL
PROGRAMS.

The provisions of this chapter shall not prevent the

department from enforcing both specific numerical cleanup
standards and monitoring of compliance requirements
specifically required to be enforced by the federal goverament

as a condition of the receipt of program authorization,
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delegation, primacy, or federal funds.
Sec. 34. NEW SECTION. 455H.511 FEDERAL STRINGENCY.
Any rules or standards established pursuant to this chapter

shall be no more stringent than those required under any
comparable federal law or regulation.
EXPLANATION

This bill creates a new chapter 455H in the Code to be
known as the "Iowa Land Recycling and Environmental
Remediation Standards Act”. The chapter is divided into five
subchapters,

In subchapter one, the bill states, as a declaration of
poclicy, all of the following:

1. There is real property in Iowa which is contaminated
and which could be cleaned up and reused.

2. There should be incentives to encourage the voluntary
cleanup of such property.

3. After the remediation of such property, safe reuse of
the property should be encouraged.

4. The general assembly needs to address these goals
through legislation.

5. Cleanup plans should be based on the actual risk that
contamination on the site may pose to the public health and
safety or the environment, not on cleanup policies which
require every site in Iowa to be returned to a pristine
condition.

Under the bill, the environmental prctection commission is
required to adopt rules to administer the chapter. The
department of natural resources is required to do all of the
following:

1. Enter into agreements or issue orders in connection
with the enrcllment of property into a program.

2. Issue no further action letters upon the demonstration
of compliiance with applicable standards.

3. Enter into agreements or issue orders providing

institutional and technological controls to assure compliance
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with applicable standards.

The bill also establishes the land recycling program. Any
person may enroll property in the program to carry out a
response action. The department shall enroll property for
which it has received notification of enrollment. The
department shall also enroll property for which there has been
an agreed-upon order issued, provided that the participant has

W ~ M e W

executed a standard agreement with the department to carry out

0O

the response action. All participants shall enter into an

—
o

agreement with the department to reimburse the department for
actual costs incurred by the department in reviewing documents
submitted as a part of the enrollment of the site, not to
exceed $7,500 per site. The bill also enumerates certain
properties that shall not be enrolled in the program, and
stipulates when other affected property must be enrolled.
department shall issue a no further action letter when
compliance is completed. Upon notification by the
participant, an enrolled site may be withdrawn from the
program at any time.

In subchapter 2, the bill provides that a participant must
carry out response actions which assure that conditions 1in the
affected area comply with any of the following standards:
background standards, statewide standards, or site-specific
cieanup standards. All standards are to be jointly developed
by the department and the technical advisory committee. A
participant may use any combination of the standards and may
propose to use the site-specific c¢leanup standards only.
Until the standards are adopted by the commission, the bill
provides that a participant may use the procedures set out 1n
the department's rules implementing risk-based corrective
action for underground storage tanks and, where relevant, the
United States environmental protection agency's guidance
regarding risk assessment for superfund sites. The bill
provides for how compliance with these standards will be

documented.




b+

QO ~ T Wk

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
23
30
31
32
33
34
35

s.r. _D2F w.w.

The bill provides for factors to be considered in the
development of site-specific cleanup standards, including
exposure scenarios, exposure pathway characterizations, risk-
based corrective action assessment principles, and other
relevant site-specific factors. A variance from an applicable
standard may be granted by the department if the participant
meets certain specified requirements. Institutional and
technological controls may be used by a participant to compliy
with cleanup standards. The bill provides that all
participants shall obtain an environmental protection easement
which shall run with the land, be recorded, and limit use of
the property to industrial or commercial use. The bill also
provides that a participant who is otherwise required to
obtain a permit, license, plan approval, or other approval
under the Code may obtain a consolidated standards permit for
which those permits, licenses, plan approvals, or other
approvals are required.

In subchapter 3, the bill provides that when a particilpant
demonstrates that the affected area meets applicable
standards, the department is required to 1ssue a no further
action letter. This letter shall include a statement that no
further response action is necessary. The letter shall be
invalidated if the department demonstrates by clear,
satisfactory, and convincing evidence that fraud was committed
in demonstrating compliance with a standard. Institutional or
technological controls relied upon by the participant shall be
identified in the letter. The letter shall be recorded in the
county real estate records. The participant is entitled to a
covenant not to sue by operation of law upon the issuance of a
no further action letter. A no further action letter also
entitles the participant to a cessation of statutory liability
as to any condition at the affected area associated with the
reiease of a hazardous substance which has been the subject of
the response action.

The bill defines certain liability protections and defines
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the circumstances under which those protections are not
available. The bill also limits both the admissibility of
participation in a response action and the ability to discover
any information produced during participation in any civil,
criminal, or administrative proceeding.

In subchapter 4, the bill establishes a land recycling fund
within the state treasury. The fund shall consist of moneys
received from fees, general revenue, federal funds, gifts,
bequests, donations, or other moneys so designated.

Unexpended balances in the fund at the end of a fiscal year
are retained in the fund. The bill provides that the fund may
be used to provide for all of the following:

1. Financial assistance to political subdivisions of the
state for activities related to an enrolled site.

2. Financial assistance and incentives for gqualifying
enrolled sites.

3. Funding for any other purpose consistent with the
chapter.

In subchapter 5, the bill establishes the technical
advisory committee and provides that it is to work jointly
with the department to prepare rules to implement the chapter.
Submission to the commission of the rules and a joint report
describing the rules is required by July 1, 1998.

The bill includes provisions regarding recordkeeping and
the ability of a recipient to transfer a no further action
letter, a covenant not to sue, and any other agreement entered
into under this chapter. The bill alsoc provides miscellaneous
provisions relating to emergency response, interim response,
transition from existing programs, protection of a participant
from enforcement actions by the state, removal of a site from
the registry of confirmed hazardous waste or hazardous
substance disposal sites listing, the relationship of the
chapter to federal programs and funding, and federal
stringency.

LSB 230552 77
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SENATE CLIP SHEET , APRIL 15, 1997 Page S

’ SENATE PILE 528 . :
5-3509 ‘ -+
; Amend Senate File 528 as follows: f

l. Page 1, line 14, by inserting after the word
"tanks" the following: ", other than petroleum
underground storage tanks,".

2. Page 1, by inserting after line 22 the
following: ‘

"la. "Affiliate" means a corporate parent,
subsidiary, or predecessor of a participant, a co-
owner or co-operator of a participant, a spouse,
parent, or child of a participant, an affiliated
corporation or enterprise of a participant, or any
other person substantially involved in the legal
affairs or management of a participant, as defined by
the department."

3. Page 1, line 24, by striking the words "“that
are" and inserting the following: ‘“naturally
occurring and". '

4. Page 1, line 26, by striking the words "at an
enrolled site".

5. Page 2, line 11, by inserting after the word
"chapter." the following: "A participant is a
participant only to the extent the participant
complies with the requirements of this chapter.”

6. Page 3, line 4, by inserting after the word
"by" the following: ‘“purchase, eminent domain,".

7. Page 3, by inserting after line 8 the
following:

"k. A government agency or political subdivision
which acquires an enrolled site through voluntary or
involuntary means, including, but not limited to,
abandonment, tax foreclosure, eminent domain, or
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32 escheat."

33 8. Page 3, by striking lines 31 thrOugh 34 and

34 inserting the following:

35 "d. The use of pesticides in accordance with the
36 product label,®

37 9. Page 4, by striking lines 22 through 24 and

38 inserting the following: "persons to voluntarlly

39 develop and implement cleanup plans.”

40 10. Page 4, lines 25 and 26, by strlklng the

41 words "and nurtured with clear, predictable" and

42 inserting the following: ‘“through the adoption of”.
43 11. By striking page 4, line 32, through”page.S,
44 line 8. :

45 12. Page 5, by inserting after line 15 the

46 following:

47 "lA. Adopt rules establlshlng statewzde ‘standards
48 and criteria for determination of bacquound standards
49 and site specific cleanup standards."

50 13. Page 5, by striking lines 22 through 26 and

. §-3509 .
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S-3509
Page .2
1
2
.3
4
S
6
7 ]
8 prepared by or under the supervxszon of an
9 appropriately tralned professxona;gkrnclu 'ng

agreements, ‘the issuance of orders, and the*lnitratxon
22 of administrative or judicial proceedlngs, to enforce
23 the provisions of thzs chapter'and any agreements, RIS
24 covenants, easements, or orders*issued pursuant to

15.

1nsert1ng the followxng jg,, W
28 "1. A person may enroll property ‘in theuland
29 recycling program pursuant to thls‘chapter to carry i
30 out a response action in accordance with rules-adopted
31 by the commission which outline’ the ellgxblllty for
32 enrollment. - The eligibility rules shall reasonably'
33 encourage the enrollment of all sites potentially .7~
34 eligible to participate under thlS chapter and shall R
35 not take into account any amounts the department may A
36 be reimbursed under this chapter,"™. = i" BT T
37 16. Page 6, line 21, by inserting after the word
38 "site." the following: '”An agreement entered into .
39 under this subsection must allow _ the’ department access R
40 to the enrolled site and must require a demonstration " .....-
41 of the participant's ability to carry out 'a response R
42 action reascnably associated with the enrolled site."
43 17. Page 6, by striking lrnes 24 through 29 and
44 1nsert1ng the following: LR 5
45 "a. Property for which correctxve actlon is needed
46 or has been taken for petroleum underground storage Ui :
47 tanks under chapter 455B, division IV, part 8.,1,‘_W€ﬁ:7}if"
48 However, such property may be enrolled to address .
49 hazardous substances other than petroleum from
S0 underground storage tanks. ° . SRR
5-3509 - _ -2- - o
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b. Property which has been placed or is proposed
to be included on the national priorities list
established pursuant to the federal Comprehensive
Environmental Response, Compensation, and Liability
Act, 42 U.S5.C. § 9601 et seq."

18. Page 6, by striking lines 30 and 31 and
inserting the following:

"¢. An animal feeding operation structure as
defined in section 455B.161."

19, Page 7, line 15, by inserting after the word
"section” the following: "and shall, subject to the
limitation on fees in subsection 3, be liable for any
costs actually incurred by the department, The
department or court may .determine that a participant
who withdraws prior to completion of all response
actions identified for the enrolled site forfeits all
benefits and immunities provided by this chapter as to
the enrolled site. If it is deemed necessary and
appropriate by the department, a participant who
withdraws shall stabilize the enrolled site in
accordance with a plan approved by the department.”

20. Page 7, by inserting after line 28 the
following:

"Any remediation standard which is applied must
provide for the protection -of the public health and
safety and the environment.”

21. By striking page 7, line 34, through page 8,
line 3. . - _ .

22, Page 8, by striking lines 20 through 23 ang
inserting the following:

"i1. Methods to identify background standards shall
be adopted by the commission after consideration of
the joint recommendations of the department and the
technical advisory committee.”

23, Page 9, by striking lines 8 and 9 and
inserting the following:

"1, Statewide standards shall be adopted by the
commission after consideration of the joint
recommendations of the department and the technical
advisory committee. The standards must provide for
the protection of the public health and safety and the
environment."

24. Page 10, by striking llnes 25 through 27 and
lnsertlng the following:

“1. Procedures to establish.site- spec1f1c cleanup
standards shall be adopted by the commission after
consideration of the joint recommeridations of the
department and the technical advisory committee.
Site-specific cleanup standards must provide for the
protection of the public health and safety and the

5-3509 _ -3-
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22 1nsert1ng the followlng
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S—3509
Page;';4
1 envxronment. L

2 - 25. .Page 12 Line "2¢

3 "tanks” _the followlng.;iﬂ

4 underground storage tanks".
5 26. Page 12, ‘lines 31 and
6 words’ "or hazardous substances I
7 utxlxze compllance and 1nsert
8 .". o R =z
9

28. Page 13, ‘line 21, by strxklng hehword“}

12 "shall” and Lnsertlng ‘the Eollowxn % Rty
13 29. -Page 13,"
14 "control." the followlng- f”The directo

15 reasonable proof of financial assurance where’ @

16 necessary to assure a technolochal ‘control i
‘17 effective." ... ~‘"~ e ﬁ%% 3o
18 30, Page 14 : .

19 followlng o Sin
20 "e. An env1ronmenta1 protectlon easeme‘t
21 .31, “Page 14, " by striking lxne" ou

23 ""3.

control,
32 be used to xmplement other lnstltutlonal orzﬁg Xty

33 technological controls. - An environmental protection
34 easement must be granted by the fee title owners of L
35 the relevant real estate. ".The part1c1pant shall. RN
36 furnish to the department abstracts of title and othert;_t
37 documents sufficient to enable the department ko il
38 determine that the easements wle.be enEo:ceable. JAn;r
39 environmental protection easement shall be“in’a form"™
40 provxded by rule of the department. “An environmental
41 protection easement must provide all of the following:
42 a. The easement names the state, actxng through

43 the department, as grantee. - =i lmuiis ' =
44 . b. The easement identifies the actxvxty exther RIS
45 being restricted or requlred through the»xnstltutzonal
46 or technological ‘control. : =, 4 UEE e
47  c. ‘The easement runs WLth the,land blndlng ‘the

48 owner of the 1and and the owner ‘g "successors and -
49 aSSlgnSo _-_‘ - N f\;% ‘.,'- w" '..-_",.(-.-,..k;‘r-“-‘-,', P . e
50 - d. The easement shall 1nc1ude an acknowledgment by L
5#3509 o ,- _4-' - -“. d- o 3.?,“'"_".':"‘.' -.~ - ', .o ' ‘
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1 the director of acceptance of the easement by the

2 department.

3 e. The easement is filed in the office of the

4 recorder of the county in which the real estate is

S located and in any central registry which may be

6 created by the director."
7 32. Page 14, line 23, by inserting after the word
8 "participant." the following: "An environmental
9 protection easement granted pursuant to subsection 3
10 shall be enforceable in perpetuity notwithstanding
11 sections 614.24 through 614.38. After the recording
12 of the easement, each instrument transferring an

13 interest in the area affected by the easement shall
14 include a specific reference to the recorded easement.
15 If a transfer instrument fails to include a specific
16 reference to the recorded easement, the transferor is
17 not entitled to any of the benefits provided by this
18 chapter."
19 33. Page 14, line 26, by inserting after the word
20 "discontinued," the following: "modified,".
21 34. Page 14, by striking lines 29 through 32 and
22 inserting the following: ‘“applicable standard. Upon
23 review and approval by the department, the department
24 shall issue an amendment to its no further action
25 letter approving the removal, discontinuance,

26 modification, or termination of an institutional or
27 technological control which is no longer needed."
28 35. By striking page 14, line 33, through page

29 15, line 6, and inserting the following:

30 "6, An environmental protection easement granted
31 pursuant to subsection 3 may be released or amended
32 only by a release or amendment of the easement

33 executed by the director and filed with the county

34 recorder. The department may determine that any

35 person who intentionally violates an environmental

36 protection easement or other technological or

37 institutional control contained in a no further action
38 letter loses any of the benefits provided by this

39 chapter as to the affected area. In the event the

40 technological or institutional controls fail to

41 achieve compliance with the applicable standards, the
42 participant shall undertake an .additional response

43 action sufficient to demonstrate to the department

44 compliance with applicable standards. Failure to

45 proceed in a timely manner in performing the

46 additional response action may result in termination
47 of the participant's enrollment in the land recycling

48 program.”

49 36. Page 15, line 21, by 1nsert1ng after the word
50 "notice" the followlng or hearlng“

S-3509 ~5- .
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35S
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
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" 37. Page 16, “line
"approval” the followxng-* ”from«tn

38. Page 16, ‘line 5,° by xnse:tl
"obtain" the followlng.Lﬂ
39.°

appllcable statute,

been.” :
- 40.-
41. Page 16 lxne 25, by i

“standards the followxng-~

requirements for completlon“'? 3
42, By striking page 16, Izne 27,;,‘
17, line 1, and inserting’ the‘Eollowlngf
. "2, A no further action letter . ‘ghall
the participant and any protected party are ot
required to take any Ffurther action ‘at the Slte
related to any hazardous substance’ for whxch &5
compliance with appllcable standards ‘is demonstrated
by the participant. in accordance with. applxcable
standards, except for contlnuxng tequlrements s
specified in the’ no further -action’ lette:ﬁkmlf the
participant was a person having control over . a é_ﬁ
hazardous substance, as that phrase is defxnea in’
section 455B.381, at the time of ‘the release, "a no
further action letter may provide that a° further;£¢
response action may be required, where approprlate, to
protect against an imminent and substantial threat to
public health, safety, and welfare. “A protected party
who was a person having control over 3 hazardous ;?ax_a
substance, as that phrase is defined in ﬁectlon W o
455B.381, at the time of the release,” ‘may -be required : .
by the department to conduct a further ‘response - ' . - . -
action, where appropriate, to protect against an ju . :
imminent and substantial threat to publxc health,-,
safety, and welfare., - . s "
If a person transfers property to an affllxate 1n T;-'
order for that person or the affiliate t6 obtaina . -
benefit to which the transferor would not ‘otherwise be .=
eligible under this ‘chapter or to avoid an’ obllgatxon__fa
under this chapter, the affiliate shall .be subject to A
the same obligations and obtain the same level of ... .
benefits as those available to the ttansferor under
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1 this chapter.
\g 2 A no further actlon letter shall be void if the
3 department demonstrates by clear, satisfactory, and
‘ 4 convincing evidence that any approval under this
5 chapter was obtained by fraud or material
6 misrepresentation, knowing failure to disclose
7 material information, or false certification to the
8 department."
9 43, Page 17, by striking lines:16 through 18 and
10 inserting the following: “"party from liability to the
11 state, in the state's capacity as a regulator
12 administering environmental programs, to perform
13 additional environmental assessment, remedial
14 activity, or response action with regard to the
15 release of a hazardous substance for which the
16 participant and each protected party has complied with
17 the requirements of this chapter.”
18 44, Page 17, by striking lines 21 through 27 and
19 inserting the following:
20 "Upon issuance of a no further action letter
21 pursuant to section 455H.302, except -as provided in
22 that section, the participant and each protected party
23 shall no longer have liability under chapter 455Aa,
24 under chapter 455B other than liability for petroleum
25 underground storage tanks, or under chapters 455D and
26 455E to the state or to any other person as to any
27 condition at the affected area with regard to
L ’ 28 hazardous substances for which compliance with
29 applicable standards was demonstrated by the
30 participant in accordance with this chapter and for
31 which the department has provided a certificate of
32 completion.® :
33 45. Page 20, line 33, by inserting after the word
34 "RELEASE" the follow1ng "OR BEYOND AFFECTED AREA".
35 46. Page 21, line 2, by inserting after the word
36 "letter" the following: "or from liability for any
37 condition outside the affected area addressed in the
38 cleanup plan and no further action letter".
39 47. Page 21, by inserting after line 2 the
40 following:

41 "Sec. . NEW SECTION. . 455H.309 RELATIONSHIP TO
42 FEDERAL LAW.
43 The liability protection and immunities afforded

44 under this chapter extend only to liability or

45 potential liability arising under state law. It is
46 not intended to provide any relief as to liability or
47 potential liability arising under federal law. This
48 section shall not be construed as precluding any

49 agreement with a federal agency by which it agrees to
S0 provide liability protection based on participation
$-3509 =-7-
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Page 7‘ o =‘lu'
and completxon of a clean
" Sec. - . - NEW SECTION.
PROPERTY TAXES. ... ...
1. To encourage
recycllng of contamlnated land

actions under this chapter are
whole or in part, by 1ncrementaI perty . t

10 six-year period. * A ¢ity ‘or o unty whzch amplements
11 the option provided for under this’ sectxon 'shall .
12 provide that taxes levied on property enrolled xn he |
13 land recycling program under ‘this chapEer ‘éach year ‘by "
14 or for the benefit of the state,- puxy, county, “school

u:mFQ(nnncsuawra

15 district, or other taxing district shallﬁgg dlvxded as'~i~-

16 provided in section 403.19, subsectlons,l and
17 the same manner as if -the enrolled groperty was'
18 taxable property in an urban renewalj@ro;ect. £
19 Incremental property taxes collected’ underabhls S
20 section shall be placed in a specxal fund ‘of ithe cxtyf
21 or county. A participant shall be, :elmbursed with
.22 moneys from the special fund for costs assoczated_wlth
23 :
24
25
26

28 of 1ncremental property taxes computed_under_thls
29 section." .. o T )
30  48. Page 22 by strxkxng llne,ﬁ_an..‘

- 31 follow1ng- . ””**“ﬁ*‘"&ffT:EF““"v ER T
32 "e., An englneer employed by a’ c1ty ‘or" county Wthh -

33 is appointed 301nt1y by the Iowa ‘league of cxtxes‘and

34 Iowa state association of counties,™ ..» =
35 49. By renumbering and correcting 1nte:na1
36 numbering and references as. necessary. SR
By ALLEN BORLAUG ' .+ BILL FINK .
" PATTY JUDGE ’"LARRY McKIBBEN

MERLIN E. BARTZ'VF?fJ;ﬁJQfﬁ??:

S-3509 FILED APRIL 14, 1997 :
AL opTr Heiys™c G 7 f,wm:/
_-_"‘—‘*

I SENATE FILE S2
$-1513 8

Amend the amendment, $-3509, to Senate File 528 as

1 i o

2 follows: R
2 1. Page 5, lines 16 and 17, by striking the words i ..
: a

"is not entitled to" and inserting the f ing:
"may Tosen. g e following:

By ALLEN BORLAUG
BILL FINK

S-3513 FILED APRIL 15, 1997
ADOPTED
(P Q)

27 decreasing by twenty- fxve percent each year the_amount ;ﬁi'
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SENATE FILE 528

. | FISCAL NOTE

A fiscal note for Senate File 528 is hereby submitted pursuant to Joint Rule
17. Data used in developing this fiscal note is available from the Legislative
Fiscal Bureau to members of the Legislature upon request.

Senate File 528 provides for the creation of an Iowa Land Recycling and
Environmental Remediation Standards Act, including a Land Recycling Program.
The Bill requires rules to be adopted by the Environmental Protection
Commission to administer the Bill.

ASSUMPTIONS

The Land Recycling Program will require 5.0 FTE positions., The five
positions will congist of an administrative assistant, an environmental
engineer, and three environmental specialists,

The maximum cost recovery per site is $7,500.

There will be an average of 10 sites remediated per year.

There are no federal funds available for the Land Recycling Program.
Expenses for an Advisory Committee to develop the rules to administer this
Bill will be a first year expense.

‘lll' FISCAL IMPACT
The estimated fiscal impact of Senate File 528 is a decrease of §$264,000 in FY
1998 and a decrease of $258,000 in FY 1999. Following is a table to show the
breakdown. A
(dollars in thousands)
Fiscal Year 1998 Fiscal Year 1999
Current  Proposed Increase Current Proposed Increase
Law Law (Decrease) Law Law (Decrease)

REVENUE
Fees 75 § 75 § 75 § 75

EXPENDITURES '
Salaries 253 § 253 § 263 $ 263
(FTE's) (5.0) (5.0) (5.0} (5.0)
Support 70 70 70 70
Advisory Com 16 16 0 0
Total 339 § 339 3§ 333§ 333

NET EFPECT (264) $ (264) $ (258) $ _ (258)

SOURCE

‘ Department of Natural Resources (LSB 2305SZ, AMF)

GE 2 , FISCAL NOTE, SENATE FILE 528

-2=-

FILED APRIL 1, 1997 BY DENNIS PROUTY, FISCAL DIRECTOR
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. o _ .. SENATE FILE 523

BY COMMITTEE ON WAYb AND MEANS

, ,(SUCCESSOR TO SSB 188, 1)
(SUCCESSOR T0 SF 475)

(AS AMENDED AND PASSED BY THE SENATE APRIL 15, 1997)
e —————————— - New Language by the Senate’
* ~ Language Strlcken by the Senate

S _'. e (?O/S?ﬂ) "
Passed Senate, Date Passed House Date 53644?7’
Vote: Ayes Nays Vote: Ayes /JO Nays

Approved

~ABILLFOR

1 An Act relating to the cleanup and reuse of ¢on;aminated

2 property, environmental remediation standards and review

3 procedures, participation in the remediation of coﬁtéminated
4 property,-liability for the voluntary cleanup of contaminated
5 property, liability protectlons, and establishing a land

6 recycling fund. : . S

7 BE IT ENACTED BY THE GENERAL ASSEMBL_TO :

*THE. STATE OF IOWA
H-192¢

1 Amend Senate File 52
. 8, a
2 reprinted by the Senate. ag forsnocds passed, and

"‘ﬁ—ﬂ 1. s follows:

Page 25, by Strlklng line 26.

2‘ Pa E 25}
< fol‘ow1ngg by striking line 35 and 1nsert1ng the

£§_ g » The Iowa groundwater association."

3. By renumbering, reletteri
’ i
8 as necessary, d ng, and redesignating

By FALLON of Ppolk

H-1926 FILED APRIL 24
i 44'5 oo ¢+ 1997
(P 599 :
® - —

19 Y
SF 528
tm/cec/26

SENATE FILE 528 LAV S ‘..‘.EL s ‘u”—_»‘;?. i

S A<




s.r. S28  w.r. |

SUBCHAPTER 1
GENERAL PROVISIONS
Section 1. NEW SECTION. 455H.101 SHORT TITLE.
This chapter shall be known and may be cited as the "Iowa

Land Recycling and Environmental Remediation Standards Act".
Sec. 2. NEW SECTION. 455H.102 SCOPE.
The environmental remediation standards established under

this chapter shall be used for any response action or other

O 0 ~J oy 1 & W N+

site assessment or remediation that is conducted at a site

-
o

enrolled pursuant to this chapter notwithstanding provisions

-
[

regarding water quality in chapter 455B, division III;

-
8]

hazardous conditions in chapter 455B, division IV, part 4;

)
w

hazardous waste and substance management in chapter 455B,
14 division IV, part 5; underground storage tanks, other than
lS_petroleum underground storage tanks, in chapter 455B, division

16 IV, part 8; contaminated sites in chapter 455B, division VIII;
17 and groundwater protection in chapter 455E.

18 Sec. 3. NEW SECTION. 455H.103 DEFINITIONS.

19 As used in this chapter, unless the context requires

20 otherwise:
21 1. "Affected area" means any real property affected,
22 suspected of being affected, or modeled to be likely affected

23 by a release occurring at an enrolled site.

24 2. "Affiliate" means a corporate parent, subsidiarxirgg-

25 predecessor of a participant, a co-owner or co-operator of a

26 participant, a spouse, parent, or child of a participant, an

27 affiliated corporation or enterprise of a participant, or any

28 other person substantially involved in the legal affairs or

29 management of a participant, as defined by the department.

30 3. "Background levels" means concentrations of hazardous

31 substances naturally occurring and generally present in the

32 environment in the vicinity of an enrolled site or an affected
"83 area and not the result of releases.
| 34 4. "Commission" means the environmental protection
35 commission created uncer section 455A.6. .

-1-
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5. "Department“ means the department of natural resources
created under section 455A 2. ' _
6. '“Drrector“_means the dlrector of the department of

natural resources appointed. under section 455A.3, :

7. "Enrolled site". means any prOperty wthh has been or is
suspected to be the 51te of or affected by a release and which
has been enrolled pursuant to this chapter by a part1c1pant.

8. "Hazardous substance" has the same meanrng as deflned
in section 455B.381, . R ' :

9. “Noncancer health risk" means the potential for adverse
systemlc or tOXlC effects caused by exposure to |
noncarcinogenic hazardous substances expressed as the hazard
quotient for a hazardous Substance. A hazard quotient is the
ratio of the level of exposure of a. hazardous substance over a
specified t1me perxod to a reference dose for a similar
exposure period. ' ,

10. "Partrcrpant" means any person who enrolls property

pursuant to this chapter. A E&tthlEant is a Eart1c1pant only
to the extent the Earticigadt‘comalieS'wdth the reguirements
of this chapter. . - R : |

11. "Protected grOundwater source" means a saturated bed,
formation, or group of Eormatlons whlch has a hydraullc
conductivity of at 1east forty four-hundredths meters per day
and a total dissolved solids concentration of less than two
thousand five hundred mllllgrams per liter. | |

12. - "Protected party" means any of the followrng"

a. A partrc;pant.‘rncludrng, but- not lxmlted to, a
development authority or fxducxary. _ _

b. A person who develops or otherwzse occuples an enrol ed
srte after the lssuance of a no further actlon letter..“ -

c.' A successor or assrgnee of a protected party{ as to an -
entolled site of a protected party SO

d. A lender which practices commerc1al lendlng 1nclud1ng,
but not limited to, providing flnanclal servlces, holding of
securit; interests, workout practices,4and_foreclosure'or tne

-2-
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21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
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s.r. S2% -u.r.

recovery of funds from the sale of an enrolled srte.._ | o 0
e. A parent corporatlon or subsrdzary of a partlclpant. | o
£. A co- owner or co-operator, elther by joxnt tenancy or a
tenancy in common, or any other party sharlng a legal -
relatronshrp w1th the part1c1pant. _
g. A holder of a benefzcral 1nterest of a land trust or
inter vivos. trust, whether revocable or 1rrevocable, as to any
interests in an enrolled 51te. -
h. A.mortgagee or trustee of a deed of trust exlstxng as .
to an enrolled srte as of the date of Lssuance of a no furtherff
action letter. ' :
i. A transferee of the partlcrpant whether the transfer is :
by Eurchase, eminent’ domaln, aSSLgnment, bankruptcy ,'_ ; | a
proceeding, partrtlon, dlssolutlon of marrlage, settlement or ' :
adjudrcatron of any civil action, charltable grft, or bequest,
in conjunctron with the acqursrtron of tltle to. the enrolled
site. ‘ : : ' S
j. An helr or demsee of a part1c1pant. | ‘ o 7 | ‘
K. | '
acquires an enrolledjsrte'through‘vquntaryfor‘rnvoluntarf‘;'

A overnment a enc r0r+ lrtlcal subdxvrslon whrch

B - L TR

means, including, but not limited to, abandonment, tax
foreclosure, eminent domain, or escheat.
m

13. “Release" means any splllrng, leaking, pumprng,_'
pouring, emlttrng,'emptylng, dlscharglng, 1nject1ng, escaplng,
leach;ng, dumplng, or dlSpOSlng lnto the envrronment of a
hazardous substance, 1nclud1ng the abandonment or drscardlnq
of barrels, contalners, and other closed receptacles -
containing any hazardous substance, but excludes all of the
following: o o | '

a. Any release Wthh results rn exposure to persons solely
wrthln a workplace, wrth respect to'a clalm whrch such persons
may assert agarnst the emoloyer of snch persons.

b. Emissions from the engrne exhaust of a motor veh1cle,
rolling'stock arrcraft, vessel,_or plpellne pumplng statlon
engine.
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c. The release of source, by-product, of‘specialungcleer'
material from a nuclear incident, as those terms are‘defiﬁed
in the federal Atomlc Energy Act of 1954, if such release is
subject to requlrements with respect to financial protection
established by the nqclear regulatory commission under 42-
U.S.C. § 2210 or, for the purposes of 42 U.S.C. § 9604 or any
other response action, eny_release of source, by-product, or
special huclear material from any processing site designated
under 42 U.S.C. § 7912(a){l) or 7942(a).

d. The use of Eesticides-in'accordadce‘ﬁithlthe Eroduct
label. S ' ‘

14. "Response action" means an action taken to reduce,

Q W 0~ AR WU bW N

b 4 b
w N g

minimize, eliminate, clean up, contfol{iassessg or monitor ‘a-
release to protect the public health and safety or the

e
T RS

environment. "Response action" 1nc1udes, but is not limited
to, 1nvest1gatlon, excavatlon. removal, dlsposal. cleanSLng of

Lan i
~ O

groundwaters or surface waters, natu:al biodegradation,

-
o]

institutional controls, technological controls, or site

—
\O

management practlces.

[+ ]
[=]

15. “Technical advisory committee" means the technlcal
advisory committee created -under section 455H.502.

Sec. 4. NEW SECTION. 455H.104. DECLARATION OF POLICY.

The generai'essembly finds‘and‘decla:eSLall'of the =
following:

LS B 8
ST o

[ ST SR %
[ ¥ I <, VN ]

l.: Some real property in Iowa zs:not put to ltS hlghest

------

[
22

productlve use because lt is con amanated Or 1t 1swperce1ved

[ T S T N
O w0 ~2

30 development of prlme farmland and ‘open- space and natural

31 areas, and reduce publlc expendltures for 1nstalllng new

32 infrastructure. R : ;

33 2. 1Incentives should be put in olace to encourage capable

34 _persons to voluntarllz develop and 1m21ement cleanup plans.
35 3. The safe’ reuse of property should be . encouraqed through

4
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the ado Etlon of . env;ronmental remedlatlon standards\developed

through an gpen process whlch take . .into. account the rlsks
associated with any release- at the- site. . Any remedxatlon
standards adopted by this state must provide for the
protection of the publlc health. and safety and the
environment. -

%7  Sec. 5. NEW SECTION. 455H 105 ou'rms OF ‘I‘HE cormzssmn.
The commxssxon shall do all of the Eollowxng.

N b N

x

1. Adopt rules pertalnlng to the assessment, evaluatlon,-

10 and cleanup of the presence of hazardous substances whach
11 allow part1c1pants to.carry out” response actlons u31ng

12 background standards, statewlde standards, or szte-spetxflc
13 cleanup standards pursuant to this. chapter. )

14 2. Adopt. rulei_sgtabllshxng stateWLde standards and

i

15 criteria for determlnatlon of backg;ound standards ang-. 51te
W ' ‘“

16<-Bf°lflc cleanup standards. . :

17 3, Adopt rules establlshlng a program 1ntended to

18 encourage and-enhance assessment, evaluation, and cleanup of o ‘

19 sites which may have been the site of or affected by a

20. release. o T

21 4. Adopt rules establlshlng a program to admlnlster the

22 land recycllng fund established in section 455H. 401._'-[_

23 5. Adoat rules : establlshlqg,regparements for the ;" _ _

24 iggpzsszon, pertgsﬂgnce, and verzflcatlon of sxte assessmente,_‘

25 E

26_shall ;ovxde that alLusxt‘"assessments,

- 27 y
28
29 roundwater .t
30 certified pursuant to section 455G.18. .

31 Adopt rules for- Eublzc notice -of -the. progosed

32 verification of a certificate of completlon by the department
m—m

The rules

cLeanu f'lans. and

trained rofessxonal-.lncludxn‘

rofessional

33 where the cerrificate- cf completion i's conditioned on the g
34 of an lnstxtutxonal or technolog*cal control, C
35 Sec. 6._.1. NEW .SECTION. 4553 106 AUTHORITY OF THE T ‘

-5~



DEPARTMENT .

The department shall do all of the following:

1. Enter into agreements or issue orders in connection
with the enrollment of property into-a program established
pursuant to this’ chapter. ' '

2. Issue no further action letters upon. the demeonstration
of compliance with applzcable standards for an affected area
by a part1c1pant. '

w0~ o e w0

3. Enter into agreements or issue orders provxdlng for

ol
o

institutional and technological controls,to‘essure,complxance

-
| aal

with applicable standards pursuant to this chapter.

[
[\ ]

4. Take actions necessary, including the revocation,
Ry iy A

suspension, or modification of permits or agreements, the

[
(V8]

-
[~

issuance. of orders, and the initiation of administrative or
R -

(]
[S)]

judicial proceedings, to’ enforce the prdvisions of this
R

(=
(=]

chagter and aQX agreements. covenants, easements, or orders

Lol
e |

igsued pursuant to this chaEter.
Sec. 7. NEW SECTION. 455H.107 LAND RECYCLING PROGRAM.
1, A person may‘enrdll property in the land”recycling

-
o

—
(Ve

=~
[

Erogram pursdant to this chapter to carry ocut a response
action in accordance with rules adopted by the commission

3
=

™~
[ 8 ]

which outline the eligibility for enrollment. The eligibility

L8]
(€8]

tules shall reasonably encourage the enrollment of all sites
potentially eligible to participate under this chapter and

L]
3

[ %)
[V

shall not take into account . agy amOunts“the-dePartment.maz‘be

]
O

reimbuzsed under fhigiichapteér.
e

27 2. 7ALL partldlpants shall’ ‘enter, 1nto an’ agreement “withn the
28 department to rermburse the department for actual costs

29 incurred by the department in revzew1ng documents submltted as
30 a part of the enrollment of the site’ This fee shall not

31 exceed seven thousand five hundred dollars per enrolled site.
32 An agreement entered into under this subsection must allow the

33 department access to theﬂehrOlled_éite'ahd‘muSt,reguire,a
L I —

34 demonstration of the participant's ability to carry out a
" L]

35 response'action.reasonableasso¢iated with the enrolled site.

Y
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3. All of the followmg shall not be enrolled in the land _ .
recycling program: . . = . _ -

a, Property for which correctlve actlon lS needed or has
S st g A S— " i —

been taken for petroleum underground storage tanks under . .
However, such property. may

chapter 455B, division IV, part 8.
be enrolled to address hazardous substances other than
sy ettty __“

petroleum from. underground storage tanks., L
b, Property which has been placed or is proposed to be

included on the national priorities list established pursuant

O W 3 O b W

| o
o

to the federal Congrehen51ve Environmental Respofse,
”

Com pensatlon, and Liability Act, 42 U.S.C. § 9601 et ses
c. An animal . feedlng operatlon structure as defxned in N

13 section 455B.161. :
“
14 4. If the gite cleanup assessment demonstrates that the

| ool
—

—
N

15 release on. the enrolled 51te has affected addltlonal prOperty,
16 all property, which lS ‘shown’ to be affected by the release on
17 the enrolled srte,'shall be " enrolled ln addltlon to the
18 enrolled site. ' ' R '”‘“
19 5. Follow1ng enrollment of the property in the land

20 recycllng program, the partxcmpant shall proceed on a tlmely
21 basis to carry out response actxons in accordance w1th the

22 rules 1mplement1ng this chapter..*' BT
23 6.' Once .the part1c1pant has demonstrated the affected area
24 is in- compllance wrth the standards descrlbed ln subchapter 2,

‘”ba51s ‘angd” lSSUE & no R
26 further actzon'letter pirsuant’ to sec nW455H 301., o
27 7. . The’ partlcrpant may wrtndraw t e7enrolled 51te from

25 the department 'shall proceed on a‘tlme

28 further partlcrpatxon in the. land . recycllng program at any
29 time upon ertten notlce to. tne department.. Any partlc1pant

30 who withdraws . an enrolled site. from further partzcxpatlon in
31 the program shall not . be entltled to any refund or credlt for

32 the enrollment fee paid pursuant to thlS SeCtlon and shall,
*
33 subject to the llmltatlon on- fees in.subsection 2, be liable

34 for any costs actually. incurred by.the ‘department, The e | ;;
35 department or court may determme that a part1c19ant who .

ety o e e,

P
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withdraws prior to completlon of all response actions
O

identified for. the enrolled site forfeits all benefits and
- _

3_immunities provided by this chapter as to the enrolled site.

4
5

W M o~ O

10
11
12

13.

14
15
16
17

@ .
19
20
21
22
23
24
25
26
27

% 28
29
30

31

32
33

34
@ -

If it 1is deemed-necessarx'andvapprcprlate'by-the department, a

particip ant who withdraws shall stabilize the enrolled site in

accordance with a plan approved by the department.
s Sy _—-
SUBCHAPTER 2 I
RESPONSE ACTION STANDARDS AND REVIEW PRQCEDURES
Sec. 8. NEW SECTION. " 455H.201 CLEANUP -STANDARDS.
1. A participant carrying out a response action shall take

such response actions as necessary to assure that conditions
in the affected area comply with any of the followxng, as
applicable: o L

a. Background standards establlshed pursuant to sectlon
455H.202. \ o

b. 'Stateulde standards established pursuant to section
455H.203. : |

c. Site-specific cleanup standards establlshed pursuant to
section 455H.204. ‘ o

Anx remedratlon standard which is agplied muSt Erouide for
the Erotection of the_public health and safetz and the

environment,
. ]

2, A part1c1pant may use a comblnatlon of these standards
to implement a site remediation plan and may propose to use
the site-specific cleanup standards whether or not efforts
have been made to comply with:the background or statewide
standards. " ‘ R S

3. Until rules setting out requ1rements for background

_.:

cleanup

standards, statewide standards,dor sxte-spec1f'”
standards a*e~flnarl Madopted by u, -con :

partlczpants may utlllze ‘gite= spec1f1c cleanup standards for-
any hazardous substance utilizing the procedures set out in
the department's rules implementing risk-based corrective
action for underground storage tanks and, where relevant, the
United States environmental protection agency's guidance

-.8..
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regarding risk assessment for superfund s;.tes.i_-__ e '
4. The standards may be - complled wrth through a “'Q 'f'fﬁf“'f 5
comblnatxon of response actlons that may rnclude, ‘but are not
limited to, treatment, removal, technolog;cal or 1nstrtutlonai
controls, and natural attenuatlon and other natural N
mechanisms, and can- lnclude the use of lnnovat;ve or: other
demonstrated measures. R ST "_“'““
Sec. 9. . NEW SECTION-.. 4558;202~;BACKGRQUND:STA&DARDSL'»
1. Methods. to identify background standards. shall be
adopted by the commission after con51deratlon of tQ“_Jplnt

SR ————"

ecommendations of- the department and. the. techn;cal adv1sorz\u‘

--_
committee.

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

29

30
31
32
33

2. The demonstratlon that the affected area meets the
background standard shall be documented by the partxcrpant zn
the follow1ng manner: . S

a. Compliance with the background standard shall be
demonstrated by collection and analysrs of representatlve
samples from environmental medla of cohcern.

b. A final report that documents compllance with the
background standard shall be submxtted to .the department and
shall rnclude, as- approprlate, all of the follow;ng -

(1) a descrlptlon of procedures and conclusxons of the
site investigation to. characterlze the nature,’ extent,
direction, volume, and composztlon of hazardous substances.

(2)  The basis for,select;ng.envlronmental_medra,of i
concern, descriptions of removal o;ndecgntaminat;on.proeedures
performed“in remediation, and summaries.of. sampling. \
methodology .and- analytlcal results whlch demonstrate that the
background standard has been complled with. S

{3y The basls for determxnrng'the bacquound levels.

Sec. 10. NEW SECTION. 455H.203 srsmzwrnzrsrnnnsnps.

1. Statewide .standards shall be adopted by thefoommission

after consideration of the ioint recommendations of the
[ S WS SRR R e S e R T e e - e e e

34 _department and the technical advisory.committee. .The _
35 standards must provide for the protection of-the public health .

o



and safety and the environment,
_

L

2. In establrshlng these standards, all of the followrng
shall be considered:

a. Separate standarde shall beoestablished for hazardous
substances in soil, in groundwater which is a protected
groundwater source, and in groundwater wthh is not a
protected groundwater source.

b. In groundwater wh;ch 15 a protected groundwater source,

Ww e < N e Wy

the standards shall be no more protective than the least
restrictive of the maximum contaminant levels established

T
- o

pursuant to the department‘s drinking water: standards, a

-
[ ]

standard reflecting an increased cancer rrsk of one in one

[
W

million, or a standard_reflectrng a ‘noncancer health risk of

—
b

one. An affected area shall not be required to be cleaned up

bt
wn

to concentration levels below or more restrictive than

[
[+)]

background levels, ,
c. In groundwater whlch is not a protected groundwater

[P
© ~J

source, the standards shall be no more protectrve than the

=t
hte]

least restrictive of a standard reflectlng an lncreased cancer

38 ]
[

risk of one in ten thousand or a standard reflecting a

&
[ ol

noncancer health risk of one. An affected area shall not be

L8]
[3)

required to be cleaned up to levels below or more restrlctrve

[ S
Lo

than background levels.
d. In soil, the standards shall be no more'protective than

I
=3

({8 ]
wn

othe least restrxctlve of a standard r

"an 1ncreased

26 cancer Tisk of one i : d‘*reflecting a

27 noncancer health ElSk of one.ﬁf _'farea»shail ‘nét oe |
28 required to be cleaned ap to concedtratron Tevels betOﬂ or o
29 more restrlctlve ‘than background levels.f '”“ S -

30 3. The demonstratlon that the affecteo arearﬁeets*the

31 statewide standard shall be d0cumented by the partlc.lpant, as

[N ]
~J

appropriate, in the following manner:

L
)

a. Compllance with cleanup leévels. shall be demonstrated by
collection and analy31s of representatlve samples from the

w W
LY I -

environmental medium of concern,

-;lo_
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b. A flnal report that documents compllance wrth the
statewide standard shall be submrtted to-the: department whlch
includes, as approprrate, the descrlptlons of procedures and
conclusions of the site rnvestlgatlon to. characterrze the.

nature, extent, drrectzon, rate of movement at the 51te and

cumulatlve effects. 1f any, volume, composrtlon, and
concentration of hazardous substances in enV1ronmental medra,
the basrs for selectrng envrronmental medra of concern,' '
documentation supportrng the selectlon of resldentral or
nonresrdentlal exposure factors, descrlptrons of removal or
treatment procedures performed in remedratlon, ‘and’ summarles
of samplrng methodology and analytrcal results whrch .
demonstrate that hazardous substances have been removed or_‘
treated to applrcable levels. i L -__.“,,,f-ﬂ,
Sec. 11. NEW SECTION. 455H. 204  SITE-SPECIFIC CLEANUP
STANDARDS . ‘ RS

1. Procedures to establrsh 51te—spec1flc cleanug standards

shall be adopted by the commission after consideration of the

jornt recommendations of the department ‘and the technical-
m

20 advrsorx committee. rte specific cleanup standards’ must

21 Erovrde for the protectlon of the g blic health and safety and
S

the environment.
*

22
23
24
25

26

27
28
29
30
31
32
33
34
35

2, Site- SpéCLflC cleanup standards and approprrate :-
response actrons shall take into account all of the followrng
provided, | however, tnat an affectedwarearshall aot be requlred

to be: cleaned up’ o _ _.,_d?estrrctlve than
background 1eVels, and 1n groundwater ahicn rs not.a protected
groundwater SOurce, to a concentratLOn revel Wthh presents an
increased cancer risk of less than one 1n ten thousand

a. The most approorlate exoosure scenarlos based on'n
current or probable future resrdentlal, commercral,
rndustrlal or other 1ndustry accepted scenarlos. ’

b. Exposure pathway characterrzatlons 1nclud1ng
contaminant sources, transport mechanlsms, and exposure o

pathways. -

“ii-
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'c. Affected ‘human or envzronmental receptors_ and exposure
scenarlos based on current or probable pro;ected use
scenarios. E - , ORI

4. R13k¥based'corrective“actidn‘%Qsessﬁéntuprinciples
which'identify_risks preseﬁted'torthe'publiclhealth and safety

or the environment by each”releaSed"hazardous substance in a

manner that will protect the public health and safety or the
envzronment uSLng a tlered pcocedure consistent with the
American socxety for ‘testing of materlals' standards applied
to nonpetroleum and petroleum hazardous substanceg,

e. Other relevant site-specific risk-related factors such
as the feas;bzlzty of avallable technologles, exxstzng
background levels), current and planned future uses,
ecoloqxcal, aesthetlc, and othec relevant crlterla, and the
applicability and avallablllty cf technologlcal and
institutional controls. _ ‘ ,

£, Cleanup shall not be requxted Ln an affected area that

does not present: any of the follow;ng

{1} An increased cancer risk at the poxnt of exposure of
one in one mxlllon for reszdentlal areas or one in ten
thousand for nanresxdentlal areas. : ,
~ {2)- An increased noncancer health risk at.the point Of
exposure of greater than one.‘ ‘ e S

- 3. The concentratlon of a hazardous substance in an
envlronmental medium of concerﬂ at an affected area where the

'szte-spec1f1c standard has been selected shall not be requxred

to meet the s;te~spec¢flc‘standard xE the. sxte SpElelC

¢3tandard is numerxcally less*than ‘the. background level In

such cases; the background level shall applyu- Gt . ‘
4. Any partlcxpant electxng ta comply w1th 51te spec1f1c
standards establlshed by‘“hxs sectxon.shall submlt, as
approyrlate, all, of the followlvg reports and evaluatxons for
review and. approval by the department'- . _
'a. A site- specific risk assessment report and a cleanun
plan. The sxte specific rtsk assessment report must include,

-12-
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as apptoprlate, ‘all of the following: L om L | .
(1) Documentation and- descrzptrons of. proceduresrand '
conclusions from the_51te,1nvestrgatron to characterlze the
nature, extent,-direction, rate of movement, “volume,. -and.
composition of hazardous. substances. : ,
(2) The concentration of:hazardous subStances in?l'
environmental media of concern,.rnclud1nq~summarres Of
sampling methodology and analytical results.
{(3) A fate and transport: analysis to,demonstrate,that.not-

W 0 ~ O b W

—
Lo}

exposure pathways exist. S .
If no exposure pathways exist, a rlsk assessment report and

-
| ol

(=]
[ %}

a cleanup plan are not requlred and no remedy is requrred to B

[ev}
LVS)

be proposed or completed _ .
b. A final report demonstratlng compllance w;th 51te--

-
(TN

specific cleanup standards has. been completed 1n accordance

s
[+a]

with the cleanup plan.,

[
~d

c. 'I‘!us sectlon does not preclude a partlcrpant from l

Y=t
x

submrttrng a srte-specrfrc rlsk assessment report and cleanup.

(W]
O

plan at one trme to the department for review,

(%)
o

5., Upon subm1351on of ElthEI a s;te—specrflc rrsk

o
2

assessment report or-a cleanup plan to- ‘the department, thew_'_
department shall notlfy the part1c1pant of -any def1c1enc1es xn_ |

NN
w M

the report or plan in a timely" manner.. _ _ .
6. Owners and operators:of underground storage tanks other
L ]

[\ I ¥
[V LI

than'pebroleum undergroundwstsgege tanks, apoveground storage

26 tanks, and pipelineS”whicﬁ“contain'or'have contained .petroleum

27 shall comply with the correctrve-
“

factronsrules rssued pursuant
28 to chapter: 4558, Ivms;dh IV, pa :.8;;,o‘satisfy the S

29 requrrements of thls sectlon.‘f' R :‘"“‘“*“““- .

30 Sec. 12. - NEW SECTION. . . 455H 205 VARIANCES.-_‘ ;

31 1. A participant may apply to the department for a

32 variance from any applicable provrsaon‘of;th;s;chapterr

33 2. The department may issue a variance.from applicable . _

: . :
34 standards orly if the partrcrpant demonstrates all of the _ .
35 following: ' L e o .

=13~
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a. The"participant demonstrates either of the"folionihéﬁ

(1) It is technically rnfea51ble to comply wrth the B
applicable standards. : c &
C(2) The cost of complylng with the appllcable standards
exceeds the beneflts. : : _

b. The proposed alternatlve standard or set of standards
in the terms and condltlons set forth in the appllcatlon will

result in an rmprovement of envxronmental condltxons in..the

W 0 < v ol W

affected area and ensure that the publlC health and. safety

(-
o

will be protected , ,
c. The establishment of and complrance w1th the

[ =
[ I )

alternatlve standard or set of standards 1n the terms and

[
)

condltlons lS necessary to promote, protect, preserve,'or

[ omd
e

enhance employment opportunltles or the reuse of the enrolled

=
w

site. ‘ - ‘ .
3. IE requested by a partlcrpant, the department may issue.
_

—
~ o

a varrance Erom any other provxs;on of thlS chapter if the

—
o]

department determlnes that the varlance would be con51stent

-
o

with the declaratlon of pollcy of thls chapter “and” is

L]
o

reasonable under the c1rcumstances. _ L
‘Sec. 13. NEW SECTION. 4553,205,_stTiTﬁéIQNaﬁénno_.,
TECHNOLOGICAL CONTROLS. o - .
1. In‘aéhieVing compliance with the cleanup standards

x*]
ol

[ S S B ]
< B VS %]

under this chapter, a part;crpant may use an 1nst1tutlonal or
technologlcal control ‘mThe dlrectorfmay requrre reasonable___ o

(8]
w

[\ R 8
-~

technologlcal control: remain
R

o

28 2. An rnstltutlonal or technologlcal control xncludes any
29 of the followlng _x;fa‘f- ~‘;;-r T 5f‘ L ”Jgi“ ' |

30 a. A state or federal law or regulatlon.A JM:’”:;d" _

31 b. An ordlnance of any polltrcal subdlvrsron of the state,
32 c; A contractual obl1gatlon recorded ----- and executed in a

33 manner S&tleYlng chapter 558 ' '

d. A control. wthh the partzc;pant can, demonstrate reduces

W L
b

or manages the rlsk,from a release through the perrod

-14-
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necessary to comply with the applicable standards..
e. An environmental protection easement. '
3, If the department's determination of. coggl;ance thh

applicable standards pursuant to ‘subchapter: 3 is- condltloned

on a restriction in the use of anx real'estate‘rn'the affected‘ .
1-—--_.

area, the participant must utilize an Lnstltutlonal control..

If the restriction in use is to limit ‘the use to. ~
w

nonresidential use, the participant must use an envlronmental
m

V- T RS N Y - VR S

rotection easement as the’ 1nst1tutlonal controlfw'

[
<

Environmental protection easements may alsoibe usedvto*'
W
An

| ond
-

implement other institutional or technologlcal controls.

12 environmental protection edsement must-be granted by the fee
13 title owners of the relevant real estate., -The artiéi'ahb :
14 shall furnish to the department ‘aBstracts ‘of title and other. -

15
16 that the easements will be enforceable,. An environmental

17 .rule:of the
18 An’ env1ronmenta1 protect1on easement Must - rovide

19 all of the f0110w1n2

20 ‘a. ' The easement names the- shate,

21 department, as grantee LR
22 b. The easement 1dent1f1es the actlvxt-feithéf'bein ,
23 restricted or . resuxred throush the institutional. or -

24 technologxcal control. N N

25 . Tneaeasement.;uns w;th‘

documents sufficient to enable the ‘departmént to'determine

rotectidn easement shall be in:a form- provided b

department.

y through the < °

-actin

29 e.. The easement is filed in the office of ' a recorder. of
30 the county in which the real estate is located -and ‘in any
31 central registry which may be”created by the  director.. .

32 4. 1f the usé of an-fﬁstitutioﬁal‘a&*Eécnnoloq;EST'ccntcol

33 is confirmed. in a no further action letter issued pursuant to
34 section 455H.301, the institutional or techhological control -
35 may be enforced in district court by the department, a
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political subdivision of this state, the participant, or any

successor in i1nterest to the participant. An envircnmental
]

protection easement granted pursuant to subsection 3 shall ve

enforceable in perpetuity notwithstanding sections 614.24

through 614.38. After the recording of the easement, each

instrument transferring an interest in the area affected by

A

the easement shall include a specific reference to the

recorded easement. If a transfer instrument fails to include

a specific reference to the recorded easement, the transferor

LTS B v « B DU« N Vs RO - % B N B

[l

may lose any of the benefits provided by this chapter.

[
=

5. An institutional or technological control, except for

(]

an environmental protection easement, may be removed,
discontinued, modified, or :terminated by the participant cr a
L]

successor in interest to the participant upon a demonstration

that the control no longer is required to assure compliance

e i =
Sy N e

with the applicable standard. Upon review and approval by the

17 department, the department shail! issue an amendment to its no

AN

18 further action letter approving the removal, discontinuance,

19 modification, or termination of an institutional or
AN

20 technological control which is no longer reeced.

21 6. An environmenta. protection easement 2ranted pursuant
R IR

22 to subsectlion 3 may be released ¢r amended oniy by a release
AT

23 or amendment of the easement executed by the director anc

WL T ow

AT

24 filed with the county recorder. The department may determine
L T

25 that any person who intentionally violates an envi:onmenta£.

26 protection easement or other technological or instituticonal
s BT

-

27 control contained in a no further action letter Loses any of

28 the penefits provicded by this chapter as to the affected area.

29 In the event the technological or institutional cecntrols fail

I

30 to achieve compliance with the applicable standards, :the
L

31 _participant shall undertake an additional response act.on

32 sufficient to demonstrate to the department compliance with

17}
g
s1)
=3
o}
13
r
1
u
rr
4]
—
._J
[

33 applicaple dre to proceed in a timely manner

1 response actlon may result in

34 in performing the addition

a
35 termination of the participant's enroliment in the land

..16_..
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recycling program.
ST

Sec. 14, NEW SECTION. 455H.207 RESPONSE ACTION

PERMITTING REQUIREMENTS.
i, A participant who would be otherwise required to obta:in

a nermit, license, plan approval, or other approval from the
department under any provision of the Code may obtain a
consolidated standards permit for the activities 1n connection
with the response actlion for which the permit, iicense, plan
approval, or other approval is required. The consolidated
standards permit shall encompass all the substantive
requirements applicable to those activitlies under any
applicable federal or state statute, rule, or regulation and
any agreements the director had entered into with the United
States environmental protection agency under those statutes,
rules, or regulations.

2. In addition to any other notice or hearing requirements

of relevant chapters, at least ten days prior to issuing a
permit under this section, the director shall publish a notice .
of the proposed permit which contains a general description of
the activities to be conducted in the affected area under the
permit. The notice shall be published in the official
newspaper, as designated by the county board of supervisors
pursuant to section 348.1, cf the county in which the site is
located. A person may submit written or oral comments on or
cbijections to the permit. After consicdering the ccmments and
objecticns, the director shall approve or ceny the application
for the consclidated standards permit.
3. A participant issued a consclidated standard:s permit
under this section in connection with a particular activity is
not required to ¢btain a permit, license, plan approval, or

cther approval from the department in connection with any

activity under the applicable provisicns of the Code or rules.
A participant who obtains a consclidated standards permi: for
a particular activity is deemed to be in compliance with the .

reguilrement to ootain from the department a permit, license,

_17_
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plan approval, or other approval in connection with the
activity under the applicable provisions of the Code or rules.
A violation of the conditions of the consolidated standards

e
permit shall be deemed to be a violation of the apElicable
statute, rule, or regulation under which aEEroval of

activities in connection with a response action would have

been required and is subject to enforcement in the same manner

——— . o e g ———" s P TR

and to the same ektenf as'a violation of thé aQElicable

g~ & N1 o W N -

9 statute, rule, or requlation would have been.

10 SUBCHAPTER 3

11 o EFFECTS OF PARTICIPATION

5!12 Sec, 15. NEW SECTION. 455H.301 NO FURTHER ACTION

13 LETTERS.

14 1. Once a participant demonstrates that an affected area

15 meets applicable standards and the deEartment has certified
16 that the participant has met all requirements for comgletion,

17 the department shall promptly issue a no further action letter

18 to the participant.
19 2. A no further action letter shall state that the

20 participant and any protected party are not required to take

21 any further action at the site related to any hazardous

22 substance for which compliance with applicable standards is

23 demonstrated by the participant in accordance with applicable

24 standards, except for continuing requirements specified in the

Erpal o S it gt iy A

25 no further action letter. If the participant was a person

26 having control over a hazardous substance, as that Ehrase is
L

27 defined in section 455B.381, at the time of the release, a no
S A A A O o]

28 further action letter may Brovide that a further response
29 action may be reguired, where appropriate, to protect against
PTG R

30 an imminent and substantial threat to public health, safety,
S

o -
31 and welfare. A protected party who was a person having
R AT —— B PO A

32 control over a hazardous substance, as that phrase is defined
: PO R I ————

33 in section 455B.381, at the time of the release, may be
R S R S S TR
34 resuired bx the department to conduct a further response

35 action, where appropriate, to protect agiinst an imminent and
LT Wy _ . ]
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1 substantial threat to public health, safety, and welfare.
SO O A AR SR

R
2 If a person transfers property to an affiliate in order for

3 that person or the affiliate to obtain a benefit to which the
O A AR SIS TR TR

4 transferor would not otherwise be eligible under this chaEter

5 or to avoid an obligation under this chapter, the affiliate

6 shall be subject to the same obligations and obtain the same

7 level of benefits as those available to the transferor under

8 this chapter.

9 A no further action letter shall be void if the department

10 demonstrates by clear, satisfactory, and convincing evidence

11 that any approval under this chapter was obtained by fraud or

12 material misrepresentation, knowing failure to disclose

13 material information, or false certification to the

N
14 deEartment.

15 3. The department shall provide, upon request, a no

16 further action letter as to the affected area to each

17 protected party.

18 4, The department shall condition the no further action

19 letter upon compliance with any institutional or technological
20 controls relied upon by the participant to demonstrate

21 compliance with the applicable standards.

22 5. A no further action letter shall be in a form

23 recordable in county real estate records as provided in

24 chapter 558. .

25 Sec. 16. NEW SECTION. 455H.302 COVENANTS NOT TO SUE.

26 Upon issuance of a no further action letter pursuant to

27 section 455H.301, a covenant not to sue arises by operation of

28 law. The covenant releases the participant and each protected

29 party from liability to the state, in the state's capacity as
RN 1

30 a regulator administering environmental programs, to perform
—— ]

31 additional environmental assessment, remedial activity, or

32 response action with regard to the release of a hazardous
PRt T - PO

33 substance for which the participant and each protected Eartz

SRR
34 has comPllgg with the rgsglrements of this chapter.
35 Sec. 17. NEW SECTION. 455H.303 CESSATION OF STATUTORY

_19._.
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LIABILITY.
Upon issuance of a no further action letter pursuant to

section 455H.301, except as provided in that section, the

participant and each protected party shall no lorger have

liability under chapter 455A, under chapter 455B other than

liability for petrcleum underground storage tanks, or under

chapters 455D and 455E to the state or to any other person as

to any condition at the affected area with regard to hazardous

substances for which compliance with applicable standards was

demonstrated by the participant in accordance with thnis

chapter and for which the department has provided a

certificate of completion.

Sec. 18. NEW SECTION. 455H.304 LIMITATION OF LIABILITY,.
1. As used in thils section, unless the context requires

otherwise:

a. "Environmental harm" means injury, death, loss, or
threatened loss to a person or property caused by exposure to
or the release of a hazardous substance.

b. "Environmental claim" means a civil action for damages
for environmental harm and includes a c¢ivil action under thnis
chapter for recovery of the costs of conducting a response
action, but does not include a civil action for damages for a
breach of contract or another agreement between persons or for
a breach of a warranty that exists pursuant to the Code or
commen law of this state,

2. Except as may be reguired in accordance with
obligations incurred pursuant to part.icipaticn in rhe land
recyciing program established in this chapter, all of the
foilcwing, or any officer or employee thereof, are relieved of
any further liapility for any environmental c¢laim resulting
from the presence of hazardous substances at, or the release
of hazardcus substances from, an enrciied site where a
response action 1s being or has peen conducted under this
crhapter, unless an action or omission of the person, state

agency, political subdivision, or public utility, or an

-20-
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officer or employee thereof, constitutes willful or wanton
misconduct or intentionally tortious conduct:

a. A contractor working for another person in conducting
any response action under this chapter.

b. A state agency or political subdivision that 1is
conducting a voluntary response action or a maintenance
activity on iands, easements, or rights-of-way owned, leased,
cr otherwise neld by the state agency or political
subdivision.

c. A state agency when an officer or employee of the state
agency provides technical assistance to a participant
undertaking a response actlion under this chapter or rules
adopted pursuant to this chapter, or to a contractor, officer,
cr employee of the agency, in connection with the response
action.

d. A public utility, as defined in section 476.1, which is
performing work 1n any of the following:

(1) An easement or right-of-way of a public utility across
an affected area where a response action is being or has peen
conducted and where the public utility is constructing or has
main cor distribution lines above or below :the surface of the
ground for purposes of maintaining the easement or right-of-
way for construction, repair, or replacement of any of the
following:

{a) Main or distripution lines above or below the surface
of tne ground.

{b) Poles, towers, foundations, or other structures
supporting or sustaining any such lines.

(¢} Appurtenances to poles, towers, foundations, or other
structures supporting or sustaining any such lines.

(2) An affected area where a response action is being
conducted that is necessary to establish or maintain utility
service to the property, including, withcut limitation, the
construction, repair, or replacemen: of any of the following:

fa) Main or distribution lines ibove or below the surface

...21_.
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14
15
16
17
18
15
20
21
22
23
24
25
26
27
28
29
30
31
32
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of the ground.

(by Poles, towers, foundations, or other structures
supporting or sustaining any such lines.

{c) Appurtenances to poles, towers, foundations, or other
structures supporting or sustaining any such lines.

3. This section dces not create, and shall not be
construed to create, a new cause of actlon against or
substantive legal right against a person, state agency,
political subdivision, or public utility, or an officer or
employee thereof.

4. This section does not affect, and shall not be
construed as affecting, any immunities from civil liability or
defenses established by another section of the Code or
available at common law, to which a person, state agency.
political subdivision, or public utility, or officer or
employee thereof, may be entitled under circumstances not
covered by thls section.

Sec. 19. NEW SECTION. 455H.305 PARTICIPATION NOT DEEMED
AN ADMISSION OF LIABILITY.

l. Enrolling a site pursuant to this chapter or

participating in a response action does not constitute an
admission of liability under the statutes of this state, the
rules adopted pursuant to the statutes, or the ordinances and
resclutions of a political subdivision, or an admission of
civil liability under the Code or common law of this state.
2. The fact that a person has become a participant in a
response action under tnis chapter is not admissib:e in any
civil, criminal, or administrative proceecing initiated or

brought under any law of this state other than to enforce this

chapter.
3. all information, documents, reports, daca produced, and
any sample collected as a result of enrolling any property

under this chapter are not admissible against the person
undertaking the response action, and are not discoverable in

any civil or administrative proceeding against the participant

_22_
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undertaking the response action except in a judicial or .
administrative proceeding initiated to enforce this chapter 1in
connection with an alleged violation thereof. This
prohibition against admissibility does not apply to any person
whose covenant not to sue has been revoked under this chapter.

4. Enrolling a site pursuant to this chapter or
participating in a response action shall not be construed to
be an acknowledgment that the conditions at the affected area
identified and addressed by the response action constitute a
threat or danger to public health or safety or the
envircnment.

Sec. 20. NEW SECTION. 455H.306 LIABILITY PROTECTIONS.

The protections from liability afforded under this chapter

shall be in addition to the exclusions to any liability
protections afforded participants under any other provision of
the Code.
Sec., 21. NEW SECTION. 455H.307 LIABILITY FOR NEW RELEASE
OR BEYOND AFFECTED AREA. .,

Protecticns afforded in thls chapter shall not relieve a

person from liability for a release of a hazardous substance
occurring at the earplled site after the issuance of a no
further action letter or from liability for any condition

cutside the affected area addressed in the cleanup plan and no

further action letter.
Sec. 22. NEW SECTION. 455H.2308 RELATIONSHI? TO FEDERAL

i
LAW.

L]
The liability protection and immunitiles afforded under this
A A

chapter extend only to liabllity or potential liapility

sero i oyttt S
arising under state law. It is not intended fo provide anv
[ = = ey - U
A N A T o -
relief as to liapliity or potential l:iability arising under
federal law. This secticn shall no:t be construed as
precluding ary agreement with a federal agency by which it

agrees to provide liability protection based on participation

e
s Tare Oy oy T

g s A Rl e 2

Sec. 23. NEW SECTION. 435H.309 INCREMENTAL PROPERTY

and ceompletion of a cleanup plan under :this chapter, .
- o - z Sor . Y O
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1. To encourage economic development and the recycling of

contaminated land to promote the purposes of this chapter,

citles and counties may provide by ordinance that the costs of

Ty T

carrying out response actlons under this chapter are to be
T

reimbursed, in whole or in oart, by incremental property taxes

| and

—

over 3 six-year perlod.‘ A 01ty or county which implements the

option provided for under this section shall provide that

taxes levied on property enrolled in the land recyclinﬁ

program under this chapter each year by or for the benefit of
_ I MR

the state, city, county, school district, or other taxing
R

b2
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-]

district shall be divided as provided in section 403,19,

e

supsections 1 and 2, in the same manner as if the enrolled

[

—
wn

property was taxable property in an urban renewal project.
.

Incremental property taxes collected under this section shall
Lyt TRy

[
h

be placed in a special fund of the city or county. A

—
-

participant shall be reimbursed with moneys from the specxal

o

4

+

SR
)

22

W e

fund for costs associated with carrying out a response action
N,

1nn accordance with rules adopted by the ¢commission. Beginning

1n the fourth of the six ears of collecting incremrental
P g

roperty taxes, the ci ty or county shall begin decreasing by
prop ¥ 29
ISR

T

twenty-five percent each year the amount of incremental

A PR . Ao R B T T

22 property taxes computed under thls section.

24
25
26
27
28
29
30
31
32
33
34
35

SUBCHAPTER 4
LAND RECYCLING FUND
Sec. 24. NEW SECTION. 455H.401 LAND RECYCLING FUND.

1., A land recyciing fund is created within the s:zare

treasury under the control ¢f the commission. Moneys received
from fees, general revenue, federal funds, gifts, bequests,
donat.ions, or other moneys so designated shall be deposited in
tnhe fund. Any unexpended balance in the land recyciing fund
at the end of each fiscal year shall be retained in the fund,
notwithstanding section 8.33.

2, The commission may use the land recycling fund to

provide for all of the following:




S.F. ﬁﬁ H.F.

a. Financial assistance to political subdivisions of the '
state for activities related to an enrolled site.

[x% I o

b. Financial assistance and incentives for qualifying
enrclled sites,

c. Funding for any other purpose consistent with this
chapter and deemed appropriate by the commission.

SUBCHAPTER S
MISCELLANEOUS PROVISIONS
Sec. 25. NEW SECTION. 4553H.501 RULEMAKING,
In developing rules to implement this chapter, the

(]

O W o ks L

-

commission shall do all of the following:

3

12 1. Direct the department to work jointly with the

13 technical advisory committee.

14 2. Require that by July 1, 1998, the department and tzhe
15 technical advisory committee submit rules to implement this

|
(s}

chapter and a report describing those rules to the commission.

17 3. Adopt rules to implement and administer this chapter by

18 October 1, 1998. .
18 Sec. 26. NEW SECTION. 455H.502 TECHNICAL ADVISORY

20 COMMITTEE.

]
]

1. The technical advisory committee shall consist of a

22 representative of each of the following organizations:
23 a The Iowa environmental council.

24 0. The consulting engineers council.

25 c The Iowa association of business and industry.

26 d. The agribusiness association of Iowa.

27 e An engineer employed by a city or county which is

28 appointed jointly by the Iowa league of cities and Icwa state

29 association of counties.

S

50 £. The department of economic development.
g. The center for health effects of environmental
2 contamination.

33 k. The Iowa state university of science and technology
34 college of engineering.
35 1. The groundwater professional association. ' .

~-25-
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2. The technical advisory committee shall do all of the
following:

a. Work jointly with the department to develop ruiles to
implement this chapter. The rules shall include, but not be
limited to, rules relating to the prioritization of enrolled
s5ites.

b. Prepare with the department a joint report by January
i, 1998, for the general assembly regarding the status of the
rule drafting.

c. Prepare a joint report with the department regarding
the proposed rules to be submitted to the commission.

d. Select a chairperson and vice chairperson from among
1ts members to preside at its meetings.

e, Cease functioning once rules fully implementing this
chapter are in effect.

3. The members of the technical advisory committee shall
be reimbursed for their actual expenses in accordance with
section 7E.6, subsection 2, for performing the official duties
of the advisory committee,

Sec., 27. NEW SECTION, 455H.503 RECORDKEEPING
REQUIREMENTS.

The director shall maintain a record of the affected areas

or portion of affected areas for which no further action
letters were 1lssued under section 455H.301 and which involve
institutional or technological controls that restrict the use
of any of the enrolled sites to comply with applicable
standards. The records pertaining to those sites sha.l
indicate the applicable use restrictions.

Sec. 28. NEW SECTION. 455H.504 TRANSFERABILITY OF
PARTICIPATION BENEFITS.

A no further action letter, a covenant not to sue, and any
agreement authorized to be entered into and entereé into under

this chapter and the rules adopted pursuant to this chapter

may be transferred bv the participant or a lazer recipien:z to

any other person by assignment or in conjunction with the

—26-
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acquisition of title to the enrolled site to which the
document applies.

Sec. 29. NEW SECTION. 455H.505 EMERGENCY RESPONSE.

The provisions of this chapter shall not prevent or impede
the immediate response of the department or a participant to

an emergency wnich involves an imminent or actual release of a

hazardous substance which threatens public nealth and safety
or the environment. The emergency response action taken by
the participant shall comply with the provisions of this
chapter and the participant shail not be prejudiced by the
mitigation measures undertaken to that point.

Sec. 30. NEW SECTION. 455H.506 [INTERIM RESPONSE.

The provisions of this chapter shall not prevent or impede

a participant from undertaking mitigation measures to prevent
significant impacts on human nealth or the environment. A
response action for the site shall not be prejudiced by the
mitigation measures undertaken prior to enrolling a property
in the land recycling program. The effects of any interim
mitigation measure shall be taken into account in the
department's evaluation of the participant's compliance with
applicable standards.

Sec. 31. NEW SECTION. 455H.507 TRANSITICON FROM EXISTING
PROGRAMS.

Except for any enrolled site which is the subject of an

enforcement action by an agency of the state or the federal
government prior to the effective date of this Act, for any
property where actions similar rto a response acticn have
commenced pursuant to any provision of chapter 455B prior to
the effective date of this Act, the person carrying out the
action shall elect within ninety days following the firal
adoption of rules implementing this chapter to either continue
to prcceedé in accorcdance with the laws and rules in effect
prior tc the effective date of this Act or to proceed pursuant
to thls chapter.

Sec. 32. NEW SECTION. 455H.508 PARTICIPANT SEIELD.

_27_
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A participant shall not be subject to either a civil
enforcement action oy an agency of this state or a political
subdivision of this state, or an action filed pursuant to
section 455B.112 regarding any release, response action, or
condition which is the subject of the response action. This
protection 1s contingent on the participant proceeding on a
due and timely basis to carry out the response action.

Sec. 33. NEW SECTION. 455H.509 REMOVAL OF A SITE FROM
THE REGISTRY LISTING.

An enrolled site listed on the registry of confirmed
hazardous waste or hazardous substance disposal sites,
established pursuvant to section 455B.426, which has completed
a response action as to the conditions which led to its
original listing on the registry, shall be removed from the
registry listing, once a letter of no further action has been
issued pursuant to section 455H.301.

Sec. 34. NEW SECTION. 455H.510 RELATIONSHIP TQ FEDERAL
PROGRAMS.

The provisions of this chapter shall not prevent the

department from enforcing both specific numerical cleanup
standards and ronitoring of compliance requirements
specifically required to be enforced by the federal government
as a condition of the receipt of program authorization,
delegation, primacy, or federal funds.

Sec. 35. NEW SECTION. 455H.511 FEDERAL STRINGENCY.

Ahy rules or standards established pursuant to this chapter

shall be no more stringent than those required under any
comparable federal law or regulation.

SF 528
-28- tm/cc/26
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A BILL FOR

An Act relating to the cleanup and reuse of contaminated

property, environmental remediation standards and review

procedures, participation in the remediation of contaminated

property, liability for the voluntary cleanup of contaminated

property, llability protections, and establishing a land

recycling fund.

BE IT ENACTED BY TEE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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SUBCHAPTER 1
GENERAL PROVISTONS
Section 1. NEW SECTION. 455H,.101 @ SHORT TITLE.

This chapter shall be known and may be cited as the "Iowa
Land Recycling and Environmental Remediation Standards Act".

Sec. 2. NEW SECTION. 455H.102 SCOPE.

The environmental remediation standards established under

this chapter shall be used for any response action or other
site assessment or remediation that is conducted at a site
enrolled pursuant to this chapter notwithstanding provisions
regarding water quality in chapter 455B, division III;
nazardous corditlons in chapter 45%B, division IV, part 4;
hazardous waste and substance management in chapter 455B,
division IV, part 5; underground storage tanks in chapter
455B, division IV, part 8; contaminated sites in chapter 455B,
division VIII; and groundwater protection in chapter 4S5E.

Sec. 3. NEW SECTION. 45S5H.103 DEFINITIONS.

As used in this chapter, unless the context requires

otherwise:

1. "Affected area" means any real property affected,
suspected of being affected, or modeled to be likely affected
by a release occurring at an enrolled site.

2. "Background levels" means concentrations of hazardous
substances that are generally present in the environment in
the vicinity of an enrolled site or an affected area and not
the result of releases at an enrclled site. N

3. "Commission” means the environmental protection
commission created under section 455A.6.

4, ‘“Department" means the department of natural resources
created under section 455a.2Z.

S. "Director" means the director of the department of
natural resources appointed under section 455A.3,

6. "Enrolled site" means any property which has been or is
suspected to be the site of or affected by a release and which
has been enrolled pursuant to this chapter by a participant.

-1
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7. ‘“Hazardous substance" has the same meaning as defined
in section 455B.381.

8. "Noncancer health risk" means the potential for adverse
systemic or toxic effects caused by exposure to
noncarcinogenic hazardous substances expressed as the hazard
quotient for a hazardous substance. A hazard quotient is the
ratio of the level of exposure of a hazardous substance over a
specified time period to a reference dose for a similar
exposure period.

9. "Participant" means any person who enrolls property
pursuant to this chapter.

10. "Protected groundwater source" means a saturated bed,
formation, or group of formations which has a hydraulic
conductivity of at least forty-four~hundrecdths meters per cay
and a total dissolived solids concentration of less than two
thousand five hundred milligrams per liter,

11. "Protected party" means any of the following:

a. A participant, including, but not limited to, a
development authority or fiduciary.

b. A person who develops or otherwise occupies an enrolled
site after the issuance of a no further action letter.

¢c. A successor or assignee of a2 protected party, as to an
enrolled site of a protected party.

d. A lender which practices commercial lending including,
but not limited to, providing £inancial services, holding of
security interests, workout practices, and foreclosure or the
recovery of funds from the sale of an enrcolled site.

e. A parent corporation or subsidiary of a participant.

f. A co-owner or co-operator, either by joint tenancy or a
tenancy in common, or any other party sharing a legal
relationship with the participant.

g. A holder of a beneficial interest of a land trust or
inter vives trust, whether revocable or irrevocable, as to any
interests in an enrolled site.

h. & mortgagee or trustee of a deed of trust existing as

-2




to an enrolled site as of the date of issuance of a no further .

action letter.

i. A transferee of the participant whether the transfer is
by assignment, bankruptecy proceeding, partition, dissolution
of marriage, settlement or adjudication of any civil action,
charitable gift, or bequest, in conjunction with the
acquisition of title to the enrolled site.

j. An heir or devisee of a participant.

12. "Release" means any spilling, leaking, pumping,
peuring, emitting, emptying, discharging, injecting, escaping,
leaching, dumping, or disposing into the environment of a
hazardous substance, including the abandenment or discarding
of barrels, containers, and other closed receptacles
containing any hazardous substance, but excludes all of the
following:

a. Any release which results in expcsure to persons solely
within a workplace, with respect to a c¢lalm which such persons
may assert against the employer of such persons.

b. Emissions from the engine exhaust of a motor vehicle,
rolling stock, aircraft, vessel, or pipeline pumping station
engine.

c. The release of source, by-product, or special nuclear
mzterial from a2 nuclear incident, as those terms are defined
in the federal Atomic Energy Act of 1954, if such release 1is
subject to reguirements with respect to financial protection
established by the nuclear regulatory commission under 42
U.5.C. § 2210 or, for the purposes of 42 U.S.C. § %604 or any
other response action, any release of source, by-product, or
special nuclear material from any processing site designated
under 42 U.S.C. § 7912(a)(l) or 7942(a).

d. Any releace received by or stored in an anaerobic
lagoon as defined in section 455B.161 or any release received
by or stored in a confinement feeding operation structure as
defined in section 455B.161.

13. "Response action" means an action taken to reduce,




/88

minimize, eliminate, c¢lean up, control, assess, or monitor a2
release to protect the public healfth and safety or the
environment. "Response action" includes, but is not limited
to, investigation, excavation, removal, disposal, cleansing of
groundwaters or surface waters, natural biodegradation,
institutional controls, technological controls, or site
management practices.

14. "Technical advisory committee" means the technical
advisory committee created under section 455H.502.

Sec. 4. NEW SECTION. 455H.104 DECLARATIQON OF POLICY.

The general assembly finds and declarzes all of the

following:

l. Some real property in Iowa 1S not put to its hichest
productive use because it is contaminated or it is perceived
to be contaminated as a result of past activity on the
property. The reuse of these sites 1s an important component
of a sound land-use poilicy that will prevent the needless
development of prime farmlard and open-space and natural
areas, and reduce public expenditures for installing new
infrastructure.

2. Incentives should be put in place to encourage capable
persons to voluntarily develop and implement cleanup plans
without the need for adversarial enforcement actions which may
serve to delay cleanups and increase their cost.

3. The safe reuse of property should be encouraged and
nurtured with clear, predictable environmental_gemediation
standards developed through an open process which take into
account the risks associated with any release at the site.
Any remediation standards adopted by this state must provide
for the protection of the public health and safety and the
environment.

4. It is necessary for the general assembly to adopt a
statute which establishes environmental remediation standards
to provide a uniform framework for cleanup decisions and to

avoid potentially conflicting and confusing environmental

_4_
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standards.

5. Cleanup plans should be based on the actual risk that
contamination on the site may pose to the public health and
safety or the environment, taking into account its current and
probable future use and the degree to which contamination can
spread off-site and expose the public health and safety or the
environment to risk, not on cleanup policies requiring every
site in Iowa to be returned to a pristire condition.

Sec. 5. NEW SECTION. 455H€.105 DUTIES OF THE COMMISSION,

The commission shall do all of the fcllowing:

1. 2dopt rules pertaining to the assessment, evaluation,
and cleanup of the presence of hazardous substances which
allow participants to carry out response actions using
background standards, statewide standards, or site-specific
cieanup standards pursuant to this chapter.

2. Adopt rules establishing a program intended to
encourage and enhance assessment, evaluation, and cleanup of
sites which may have been the site of or affected by a
release,

3. Adopt rules establishing a program to administer the
land recycliing fund established in section 455H.401.

4. Adopt rules requiring all participants to submnit a site
cleanup assessment to the department prior to the enrollment
of any property. The site cleanup assessment shall be paid
for by the participant and completed by a groundwater
professional certified pursuant to section 455G.18.

Sec. 6. NEW SECTION. 455H.106 AUTHORITY OF THE
DEPARTMENT.

The department shall do all of the following:

1. Enter into agreements or lssue orders in connection
with the enrollment of property into a program established
pursuant to this chapter.

2. Issue no further action letters upon the demonstration
of compliance with applicable standards for an affected area
by a participant.
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3. ECnter into agreements or issue orders preoviding for
institutional and tochnological controls &¢ assure compliance
with applicable standards pursuant to this chapter.

Sec. 7. NEW SECTION. 455H.107 LAND RECYCLING PROGRAM,

1. A person may enroll property in the land recycling

program pursuant to this chapter to carry out a response
action by providing written notice to the department.

2. The department shall enroll all of the following in the
lané recycling program:

a. A property for which the department has received
written notice of enrollment from a participant.

b. A property for which the department has issued an order
to enroll the property agreed to by the participant provided
that the participant has executed a standard agreement with
the department to carry out the response action. This
agreement shall include unlimited access to the enrolled site.

3. 2ll participants shall enter into an agreement with the
department to reimburse the department for actual costs
incurred by the department in reviewing documents submitted as
a part of the enrollment of the site. This fee shall not
exceed seven thousand five hundred dollars per enrolled site.

4. Ball of the following shall not be enrolled in the land
recycling program: ‘

a. Property for which corrective action has been taken
under chapter 455G.

b. Property for which there has been or will be a removal,
remedial action, or response under the federal Comprehensive
Environmental Response, Compensation, and Liability Act, 42
U.S.C. § 9601 et seq.

¢. Property which has previously been enrclled in the land
recycling program under this chapter.

5. If the site cleanup assessment demonstrates that the
release on the enrolled site has affected additional property,
all property, which is shown to be affected by the release on
the enrolled site, shall be enrolled in addition to the

_6_.
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enrolled site.

6. Following enrcllment of the property in the land
recycling program, the participant shall proceed on a timely
basis to carry out response actions 1in accordance with the
rules implementing this chapter.

7. Once the participant has demonstrated the affected area
is in compliance with the standards described in subchapter 2,
the department shall proceed on a timely basis and issue a no
further action letter pursuant to section 45SH.302.

8. The participant may withdraw the enrolled site from
further participation in the land recycling program at any
time upon written notice to the department. Any participant
who withdraws an enrolled site from further participation in
the program shall not be entitled to any refundior credit for
the enrolliment fee paid pursuant to this section.

SUBCHAPTER 2
RESPONSE ACTION STANDARDS AND REVIEW PROCEDURES
Sec. 8. NEW SECTION. 455H.201 CLEANUP STANDARDS.
1. A participant carrying out a response action shall take

such response actions as necessary to assure that conditions
in the affected area comply with any of the following, as
applicable:

a. Background standards established pursuant to section
455H.202.

b. Statewide standards established pursuant to section
455H.203. .

¢. Site-specific¢ cleanup standards established pursuant to
section 455H.204.

2. A participant may use a combination of these standards
to implement a site remediation plan and may propose to use
the site-specific cleanup standards whether or not efforts
have been made to comply with the background or statewide
standards,

3. For the purposes of determining compliance with any one
or a combination of the standards, the concentration of a

_7_
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hazardous substance at the affected area shall not be required
to be less than the practical quantitation limit for the
hazardous substance,

4. Until rules setting out requirements for background
standards, statewide standards, or site-specific cleanup
standards are finally adopted by the commission and effective,
participants may utilize site-specific cleanup standards for
any hazardous substance utilizing the procedures set out in
the department's rules implementing risk-based corrective
action for underground storage tanks and, where relevant, the
United States environmental protection agency's guidance
regarding risk assessment for superfund sites.

5. The standards may be complied with through a
combination of response actions that may include, but are not
limited to, treatment, removal, technological or institutional
contrcls, and natural attenuation and other natural
mechanisms, and can include the use of innovative or other
denonstrated measures.

Sec. 9. NEW SECTION. 45S5H.202 BACXGROUND STANDARDS.

1. Methods to identify background levels shall be jointly

developed by the department and the technical advisory
committee. The background standard for the affected area
shall be the background levels for the affected area.

2. The demonstration that the affected area meets the
backgrourd standard shall be documented by the participant in

the following manner:

a. Compliance with the background standard shall be

demonstrated by collection and analysis of representative
samples from envircnmental media of concern.

b, A final report that documents compliance with the
background standard shall be submitted to the department and
shall include, as appropriate, all of the following:

(1) A description of procedures and conclusions of the
site investigation to characterize the nature, extent,

direction, volume, and composition of hazardous substances.

~-8-
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{2) The basis for selecting envirormental media of
concern, descriptions of removal or decontamination procedures
performed in remediation, and summaries of sampling
methodology and analytical results which demonstrate that the
background standard has been complied with.

(3) The basis for determining the background levels.

Sec. 10. NEW SECTION. 455H.203 STATEWIDE STANDARDS.

1. Statewide standards shall be jointly developed by the

department and the technical advisory committee.

2. 1In establishing these standards, all of the following
shall be considered:

a. Separate stancdards shall be established for hazardous
substances in soil, in groundwater which is a protected
groundwvater source, and in groundwater which is not a
protected groundwater source.

b. In groundwater which is a protected groundwater source,
the standards shall be no more protective than the least
restrictive of the maximum contaminant levels established
pursuant to the department's drinking water standards, a
standard reflecting an increasec cancer risk of one in one
million, or a standard reflilecting a noncancer health risk of
one. An affected area shall not be required to be cleaned up
to concentration levels below or more restrictive than
background levels.

c. In groundwater which 1s not a protected groundwater
source, the standards shall be no more protective than the
least restrictive of a standard reflecting an increased cancer
risk of one in ten thousand or a standard reflecting a
noncancer nealth risk of one. An affected area shall not be
reguired to be cleaned up to levels below or more restrictive
than background levels.

d. In soil, the standards shall be no more protective than
the least restrictive of a standard reflecting an increased
cancer riskx of one in one million or a standard reflecting a

noncancer health risk of one. An affected area shall not be
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required to be cleaned up to concentration levels below or
more restrictive than background levels.

3. The demonstration that the affected area meets the
statewide standard shall be documented by the participant, as
appropriate, in the following manner:

a. Compliance with cleanup levels shall be demonstrated by
collection and analysis of representative samples from the
environmental medium of concern,

b. A final report that documents compliance with the
statewide standard shall be submitted to the department which
includes, as appropriate, the descriptions of procedures and
conclusions of the site investigation to characterize the
nature, extent, direction, rate of movement at the site and
cumulative effects, 1f any, voclume, composition, and -

concentration of hazardous substances in environmental media,

the basis for selecting environmental media of concern,

documentation supporting the selection of residential or
nonresidential exposure factors, descriptions of removal orx
treatment procedures performed in remediation, and summaries
of sampling methodology and analytical results which
demonstrate that hazardous substances have been removed or
treated to applicable levels,

Sec. 11, NEW SECTION. 455H.204 SITE-SPECIFIC CLEANUP
STANDARDS.

1. Procedures to establish site-specific cleanup standards

shall be jointly developed by the department and the technical
advisory committee.

2. Site-specific cleanup standards and appropriate
response actions shall take into account all of the following
provided, however, that an affected area shall not be required
to be cleaned up to levels below or more restrictive than
background levels, and in groundwater which is not a protected
groundwater source, to a concentration level which presents an
increased cancer risk of less than one in ten thousand:

a. The most appropriate exposure scenarios based on
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current or probable future residential, commercial,
industria., or other industry accepted scenarios.

5, Exposure pathway characterizations including
contaminant sources, transport mechanisms, and exposure
pathways.

c. Affected human or environmental receptors and exposure
scenarios based on current or probable projected use
scenarios.

d. Risk-based corrective action assessment principles
which identify risk presented to the public health and safety
or the environment by each released hazardous substance in a
manner that will protect the pubiic health and safety or the
environment using a tiered procedure consistent with American

society for testing of materials' standards applied to

nonpetroleum and petroleum hazardous substances.

e. Other relevant site-specific risk-related factors such |
as the feasibility of available technologies, existing !
bacxground levels, current and planned future uses, .
ecological, aesthetic, and other relevant criteria, and the
applicabiiity and availability of technological and
institutional controls,

£. Cleanup shall not be required in an affected area that
does not present any of the following:

{1) An increased cancer risk at the point of exposure of
one in one million for residential areas or one in ten
thousand for nonresidential areas. B

(2) An increased noncancer health risk at the point of
exposure of greater than one.

3. The concentration of a hazardous substance in an
environmental medium of concern at an affected area where the
site-gpecific standard has been selected shall not be reguired
to meet the site-specific standard if the site-specific
standard is numerically less than the background level. 1In
such cases, the background level shall apply.

4. Any participant electing to comply with site-specific .

...ll_
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standards established by this section shall submit, as
appropriate, all of the following reports and evaluations Ior
review and approval by the department:

a. A site-gspecific risk assessment report and a cleanup
plan. The site-specific risk assessment report must include,
as appropriate, all of the following:

(1) Documentation and descriptions of procedures and
conclusions from the site investigation to characterize the
nature, extent, direction, rate of movement, volume, and
composition of hazardous substances.

(2) The concentration of hazardous substances in
environmental media of concern, including summaries of
sampling methcdology and analytical results.

(3) A fate and transport analysis to demonstrate that no
exposure pathways exist. )

If no exposure pathways exist, a risk assessment report and
a cleanup pilan are not required and no remedy is required to
be proposed or completed.

b. A final report demonstrating compliance with site-
specific cleanup standards has been completed in accordance
with the cleanup plan.

c. This section does not preclude a participant from
submitting a site-specific risk assessment report and cleanup
plan at one time to the departmen: for review.

5. Upon submission of either a site~specific risk
assessment report or a cleanup plan to the department, the
department shall notify the participant of any deficiencies in
the report or plan in a timely manner.

6. Owners and operators of underground storage tanks,
aboveground storage tanks, and pipelines which contain or have
contained petroleum or hazardous substances may, at their
election, utilize compliance with the corrective action rules
issued pursuant to chapter 455B, division IV, part 8, to
satisfy the requirements of this section.

Sec. 12, NEW SECTION, 455H.205 VARIANCES.

-12-~
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ticipant may apply to the department for a
variance from any applicable provision of this chapter.

2. 'The department shall issue a variance from appiicable
standards only if the participant demonstrates all of the
following:

a. The participant demonstrates either of the following:

(1) It is technically infeasible to comply with the
applicable standards.

{2) The cost of complying with the epplicable standards
exceeds the benefits.

b. The proposed alternative standard or set of standards
in the terms and conditions set forth ir the application will
result in an improvement of environmental conditions in the
affected area and ensure that the public health and safety
will be protected.

c. The establishment of and compliance with the
alternative standard or set of standards in the terms and
conditions is necessary to promote, protect, preserve, oOr
enhance employment opportunities or the reuse of the enrolled
site.

3. If requested by a participant, the department shall
issue a variance from any other provisicn of this chapter if
the department determines that the variance would be
consisfent with the declaration of policy of this chapter and
is reasonable under the clrcumstances.

Sec. 13. NEW SECTION. 455H.206 INSTITUTIONAL AND
TECHNOLOGICAL CONTROLS. N

1. In achieving compliance with the cleanup standards

under this chapter, a participant may use an institutional or
technological control.

2. An institutional or technological control includes any
of the following:

a. A state or federal law or regulation.

b. An ordinance of any political subkdivision of the state.

c. A contractual obligation recorded and executed in a

._13_
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manner satisfving chapter 558.

d. A control which the participant can demonstrate reduces
or manages the risk from a release through the period
necessary to comply with the applicable standards.

3. Participants shall obtain an environmental protection
easement which must provide all of the following:

a. The easement names this state, acting through the
department of natural resources, as a grantee.

b. The easement runs with the land, binding the owner of
the land and the owner's successors and assigns, and shall be
enforceable notwithstanding the lack of privity of estate or
contract or benefit to particular land.

¢. The easement is recorded in the office of the county
recorder and in any central registry which may be created by
the director.

¢. The easement limits the use of the property to
industrial or commercial use.

4. If the use of arn institutional or technological control
is confirmed in a no further action letter issued pursuant to
section 455B.302, the institutional or technological control
may be enforced in district court by the department, a
political subdivision of this state, the participant, or any
successor in interest to the participant.

5. An institutional or technological control, except for
an environmental protection easement, may be removed,
discontinued, or terminated by the participant or a successor
in interest to the participant upon a demonstration that the
control no longer is reguired to assure compliance with the
applicable standard. Upon such a demonstration, the'
department shall amend its no further action letter to
eliminate the reference to the no-longer used institutional or
technological control.

6. The department may approve the removal, discontinuance,
or termination of an environmental protection easement upcn

sufficient demonstration by the owner or the owner's

_14_
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successors and assigns that a voluntary response action has

been taken which resulted in the applicable standarés being
significantly exceeded. Upon such a demonstration, the
department shall amend its no further action letter to
eliminate the reference to the environmental protection
easement,

Sec. 14. NEW SECTION. 455H.207 RESPONSE ACTION
PERMITTING REQUIREMENTS.

l. A participant who would be otherwise required to obtain

a permit, license, plan approval, or other approval from the
department under any provision of the Code may obtain a
consolidated standards permit for the activities in connection
with the response action for which the permit, license, plan
approval, or other approval is required. The consolidated
standards permit shall encompass all the substantive
requirements appiicable to those activities under any
applicable federal or state statute, rule, or regulation and
any agreements the director had entered into with the United
States environmental protection agency uader those statutes,
rules, or regulations.

2. In addition to any other notice reguirements of
relevant chapters, at least ten days prior to issuing a permit
under this section, the director shall publish a notice of the
proposed permit which contains a general description of the
activities to be conducted in the affected area under the
permit. The notice shall be published in the official
newspaper, as designated by the county board of-supervisors
pursuant to section 349.1, of the county in which the site is
located. A person may submit written or oral comments on or
objections to the permit. After considering the comments and
objections, the director shall approve or deny the application
for the consolidated standards permit.

3. A participant issued a consclidated standards permit
under this section in connection with a particular activity is

not required to obtain a permit, license, plan approval, or
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other approval in connection with any activity under the
applicable provisions of the Code or rules. A particlipant wno
obtains a consolidated standards permit for a particular
activity is deemed to be in compliance with the requirement to
obtain a permit, license, plan approval, or other approval in
connection with the activity under the applicable provisions
of the Code or rules.
SUBCHAPTER 3
EFFECTS OF PARTICIPATION

Sec. 15. NEW SECTION. 455H.301 EFFECTS OF PARTICIPATION
-- GENERALLY.

A participant who undertakes a response action pursuant to

this chapter and demonstrates that the affected area complies
with applicable standards is entitled to all of the following:

1. A no further action letter issued by the department
pursuant to section 455H.302.

2. The benefits of a covenant not to sue arising as
provicded in section 455H.303.

3. The benefits of the cessation of statutory liabllity as
provided in section 455H.304.

4., The other protections and benefits of this chapter.

Sec. 16. NEW SECTION. 455H.302 NO FURTHER ACTION
LETTERS.

1. Once a participant demonstrates that an affected area
meets applicable standards, the department shall promptly
issue a no further action letter to the participant.

2. The no further action letter must provide that the
participant and the protected parties are not required to
perform any further response action under the chapter or
similar action under any other statute on account of the
conditions addressed by the response action. The no further
action letter shall be invalidated if the department
demonstrates by clear, satisfactory, and convincing evidence
that fraud was committed in demonstrating compliance with a
standard at the affected area that resulted in avoiding the

_16_
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need for further cleanup of the affected area.

3. The departwert shall provide, upon regquest, & no
further action letter as to the affected area to each
protected party.

4. The department shall condition the no further action
letter upon compliance with any institutional or technological
controls relied upon by the participant tc demonstrate
compliance with the applicable standazds.

5. A no further action letter shall be in a form
reccrdable in county real estate records as provided in
chapter 538. '

Sec. 17. NEW SEC?ION. 455H.303 COVENANTS NOT TO SUE.

Upon issuance of a no further action letter pursuant to

section 455H.302, a covenant not to sue arises by operation of
law. The covenant releases the participant and each protected
party from all c¢civil liability to the state to perform
additionai assessmeni, remedial activity, resporse action, or
other activities at the affected area.

Sec. 18. NEW SECTION. 455H.304 CESSATION OF STATUTORY
LIABILITY.

Upon issuance of the no further action letter pursuant to
section 455H.302, the participant and each protected party
shzll no longer have liability to the state or any other
person under chapters 455A, 455B, 455D, 455E, and 455G as to
any condition at the affected area associated with the release
of a hazardous substance which has been the subject of the
response acticn.

Sec. 19. NEW SECTION. 455H.305 LIMITATION OF LIABILITY.

1. As used in this section, unless the context requires

otherwise:

a. "Environmental harm" means injury, death, loss, or
threatened loss to a person or property caused by exposure to
or the release of a hazardous substance.

b. "Environmental c¢laim" means & civil action for cdamages

for envirconmental harm and includes a civil action under this

_17._
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chapter for recovery of the costs of conducting a response
action, but does not include a civil action for damages for a
breach of contract or another agreement between persons or for
a breach of a warranty that exists pursuant to the Code or
common law of this state.

2. Except as may be required in accordance with
obligations incurred pursuant to participation in the land
recycling program established in this chapter, all of the
following, or any officer or employee thereof, are relieved of
any further liability for any environmental claim resulting
from the presence of hazardous substances at, or the release
of hazardous substances from, an enrolled site where a
response action is being or has been conducted under this
chapter, unless an action or omission of the person, state
agency, political subdivision, or public utility, or an
officer or employee thereof, constitutes willful or wanton
misconduct or intentionally tortious conduct:

a. A contractor working for. another person in conducting
any response action under this chapter.

b. A state agency or political subdivision that is
conducting a voluntary response action or a maintenance
activity on lands, easements, or rights-of-way owned, leased,

or otherwise held by the state agency or political

subdivision.
¢c. A state agency when an officer or employee of the state
agency provides technical assistance to a participant

undertaking a response action under this chapter or rules
adopted pursuant to this chapter, or to a contractor, officer,

or employee of the agency, in connection with the response

action.
d. A public utility, as defined in section 476.1, which is
performing work in any of the following:

(1) An easement or right-of-way of a public utility across
an affected area where a response action is being or has been
conducted and where the public utility is constructing or has

_18_
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main or distribution lines above or below the surface of the
ground for purposes of maintaining the easement or right-of-
way for construction, repair, or replacement of any of the
following:

{(a) Maln or distribution lines above or below the surface
of the ground.

{b) Poles, towers, foundations, or other structures
supporting or sustaining any such lines.

(c) Appurtenances to poles, towers, foundations, or other
structures supporting or sustaining any such lines.

(2) An affected area where a response action 1is being
conducted that is recessary to establish or maintain utiiity
service to the property, incluéding, without limitation, the
constructicn, repair, or replacement of any of the following:

{a) Mairn or distribution lines above or below the surface
of the ground.

(b) Poles, towers, foundatioens, or cther structures
supporting or sustaining any such lines.

(c) Appurtenances to poles, towers, foundations, or other
sStructures supporting or sustaining any such lines.

3. This section does not create, and shall not be
construed to Create, a new cause of action against or
substantive legal right against a person, state agency,
pelitical subdivision, or public utllity, or an officer or
employee thereof.

4. This section does not affect, and shall not be
construed as affecting, any immunities from C{Gil liability or
defenses established by another section of the Ccde or
avallable at common Iaw, to which a person, state agency,
political subdivision, or public utility, or officer or
employee thereof, may be entitled under circumstances not
covered by this section.

Sec. 20. NEW SECTION. 455H.306 PARTICIPATION NOT DEEMED
AN ADMISSION OF LIABILITY.

1. Enroliing a site pursuant to this chapter or

_19._
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participating in a response action does not constitute an
admisslon of liability under the statutes of this state, the
rules adopted pursuant to the statutes, or the ordinances and
resolutions of a political subdivision, or an admission of
civil liability under the Code or common law of this state.

2. The fact that a person has become a participant in a
response action under this chapter is not admissible in any
civil, ecriminal, or administrative proceeding initiated or
brought under any law of this state other than to enforce this
chapter.

3. All information, documents, reports; data produced, and
any sample collected as a result of enrolling any property
under this chapter are not admissible against the person
undertaking the response action, and are not discoverable in
any civil or administrative proceeding against the participant
undertaking the response action except in a judicial or
administrative proceeding initiated to enforce this chapter in
connection with an alleged viclation therecf. This
prohibition against acdmissibility does not apply to any person
whose covenant not Lo sue has been revoked under this chapter.

4. Enrolling a site pursuant to this chapter or
participating in a response action shalil not be construed to
be an acknowledgment that the conditions at the affected area
identified and addressed by the response action constitute a
threat or danger to public health or safety or the
environment,

Sec. 21. NEW SECTION. 455H.307 LIABILITY PROTECTIONS.

The protections from liability afforded under this chapter

shall be in addition to the exclusions to any liability
protections afforded participants under any other provision of
the Code.

Sec. 22, NEW SECTION. 455HK.308 LIABILITY FOR NEW .
RELEASE.

Protections afforded in this chapter shall not relieve a

person from liability for a release of a hazardous substance

-20-
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occurring at the enrclled site after the issuance of a no

further acticn latte
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SUBCHAPTER 4
LAND RECYCLING FUND
Sec. 23. NEW SECTION. 455H.401 LAND RECYCLING FUND.
1. A& land recycling fund is created within the state

treasury under the control of the commission. Moneys received
from fees, general revenue, federal funds, gifts, bequests,
donations, or other moneys so designated shall be deposited in
the fund. Any unexpended balance in the land recycling fund
at the end of each fiscal year shall be retained in the fund,
notwithstanding section 8.33.

2. The commission may use the land recycling fund to
provide for all of the following:

a. PFinancial assistance to political subdivisions of the
state for activities related %o an enrol.ed site.

b. Financial assistance and incentives for gualifying

8 enrolled sites.

c. Funding for any other purpose consistent with this
chapter and deemed appropriate by the commission.
SUBCHAPTER 5
MISCELLANEQUS PROVISIONS
Sec. 24. NEW SECTION. 455H.501 RULEMAKING.

In developing rules to implement this chapter, the

commission shall do all cf the following:

1. DPirect the department to work jointly with the
technical advisory committee.

2. Reguire that by July 1, 1998, the department and the
technical advisory committee submit rules to implement this
chapter and a report describing those rules to the commission.

3. Adopt rules to implement and administer this chapter by
October 1, 1998,

Sec. 25. NEW SECTION. 455H.502 TECHNICAL ADVISORY
COMMITTEE.

1. The technical advisory committee shall consist of a
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epresentative of each of the following organizations:
The Iowa environmental council.

. The consulting engineers council,

The Iowa association of business and industry.

The agribusiness association of Iowa.
The Iowa league of cities.

m o Qa o O

. The department of economic development.

g. The center for health effects of environmental
contamination,

h. The Iowa state university of science and technology
college of engineering.

i. The groundwater professional association.

2. The technical advisory committee shall do all of the
following:

a. Work jolntly with the depariment to develop rules to
implement this chapter. The rules shall include, but not be

limited to, rules relating to the prioritization of enrolled

sites.
b. Prepare with the department a joint report by January
1, 1998, for the genreral assembly regarding the status of the

rule drafting.

¢c. Prepare a joint report with the department regarding
the proposed rules to be submitted to the commission.

d. Select a chairperson and vice chairperson from among
its members to preside at its meetings.

e. Cease functioning once rules fully implementing this
chapter are in effect. N

3. The members of the technical advisory committee shall
be reimbursed for their actual expenses in accordance with
section 7E.6, subsection 2, for performing the official duties
of the advisory committee.

Sec. 26. NEW SECTION. 455KE.503 RECORDKEEPING
REQUIREMENTS.

The director shall maintain a record of the affected areas

or portion of affected areas for which no further action
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letters were issued under section 455E.303 and which involve

of any of the enrolled sites to comply with applicable
standards. The records pertaining to those sites shall
indicate the applicable use restrictions.

Sec. 27, NEW SECTION., 455H.504 TRANSFERABILITY OF
PARTICIPATION BENEFITS.

A no further action letter, a covenant not to sue, and any

agreement authorized to be entered into and entered into under
this chapter and the rules adopted pursuant to this chapter
may be transferred by the participant or a later recipient to
any other person by assignment or in conjunction with the
acquisition of title to the enrolled site to which the
document applies.

Sec. 28. NEW SECTION. 4535H.505 EMERGENCY RESPONSE.

Tre provisions of this chapter shall not prevent or impede

the immediate response of the department or a participant to
an emergency which involves an imminent or actual release of a
hazardous suybstance which threatens public health and safety
or the environment. The emergency respcnse action taken by
the participant shall comply with the provisicns of this
chapter and the participant shall not be prejudiced by the
mitigation measures undertaken to that poinat.

Sec. 29. NEW SECTION. 455H.506 INTERIM RESPONSE.

The provisions of this chapter shall not prevent or impede

a participant from undertaking mitigation measures to prevent
significant impacts on human health or the environment. A
response action for the site shall not be prejudiced by the
mitigation measures undertaken prior to enrolling a property
in the land recycling program. The effects of any interim
mitigation measure shall be taken into account in the
department's evaluation of the participant's compliance with
applicable standards.

Sec. 30. NEW SECTION. 455H.507 TRANSITION FROM EXISTING
PROGRAMS,
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Except for any enrolled site which is the subject of an
enforcement action by an agency of the state or the federal
government prior to the effective date of this Act, for any
property where actions similar to a response action have
commenced pursuant to any provision of chapter 455B prior to
the effective date of this Act, the person carrying out the
action shall elect within ninety days following the final
adoption of rules implementing this chapter to either continue
to proceed in accordance with the laws and rules in effect
prior to the effective date of this Act or to proceed pursuant
to this chapter.

Sec. 31. NEW SECTION. 455H.508 PARTICIPANT SHIELD.

A participant shall not be subject to either a civil

enforcement action by an agency of this state or a political
subdivision of this state, or an action filed pursuant to
section 455B.112 regarding any release, response action, or
condition which is the subject of the response action. This
protection is contingent on the participant proceeding on z
due and timely basls to carry out the response action.

Sec. 32. NEW SECTION. 455H.509 REMOVAL OF A SITE FROM
THE REGISTRY LISTING.

An enrolled site listed on the registry of confirmed

hazardous waste or hazardous substance disposal sites,
established pursuant to section 455B.426, which has completed
a response action as to the conditions which led to its
original listing on the registry, shall be removed from the
registry listing, once a letter of no further action has been
issued pursuant to section 455H.302.

Sec, 33. NEW SECTION. 4S5S5H.510 RELATIONSHI® TO FEDERAL
PROGRAMS,

The provisions of this chapter shall not prevent the

department from enforcing both specific numerical cleanup
standards and monitoring of compliance requirements
specifically required to be enforced by the federal government

as a condition of the receipt of program authorization,
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delegaticn, primacy, or federal funds.
Sec. 4. NFW SECTION. 455H.S51]1 FEDERAL STRINGENCY.

Any rules or standards established pursuant to this chapter

shall be no more stringent than those required under any
comparable federal law or regulation,
EXPLANATION

This bill creates a new chapter 455E in the Code to be
known as the "Iowa Land Recycling and Envircnmental
Remediation Standards Act". The chapter is divided into five
subchapters.

In subchapter one, the bill states, asz a declaration of
policy, ail of the following:

1. There is real property in Iowa which is contaminated
and which could be cleaned up and reused,

2. There should be incentives to encourage the voluntary
cleanup of such property.

3. After the remediation of such property, safe reuse of
the property should be encouraged.

4. The general assembly needs to address these goals
through legislation.

5. Cleanup pians should be based on the actual risk that
contamination on the site may pose to the public health and
safety or the environment, not on cleanup policies which
require every site in Iowa to be returned to a pristine
condition.

Under the bill, the environmental protection commission is
required to adopt rules to administer the chapter. The
department of natural resources is reguired to do all of the
following:

1. Enter into agreements or issue orders in connection
with the enrollment of property into a program,

2. Issue no further action letters upon the demonstration
of compliance with applicable standards.

3. Enter into agreements or issue orders providing

institutional and technological controls to assure compliance
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with applicable standards.

The bill also establishes the land recycling program. Any
person may enroll property in the program to carry out a
response action. The department shall enroll property for
which it has received notification of enrollment. The
department shall also enroll property for which there has been
an agreed-upon order issued, provided that the participant has
executed a standard agreement with the department to carry out
the response action. All participants shall enter into an
agreement with the department to reimburse the department for
actual costs incurred by the department in reviewing documents
submitted as a part of the enroliment of the site, not to
exceed $7,500 per site. The bill also enumerates certain
properties that shall not be enrolled in the program, and
stipulates when other affected property must be enrolled. The
department shall issue a2 no further action letter when
compliance is completed. Upon notification by the
participant, an enroiled site may be withdrawn from the
program at any time.

In subchapter 2, the bill provides that a participart must
carry out response actions which assure that conditions in the
affected area comply with any of the following standards:
background standards, statewide standards, or site-specific
cieanup standards. All standards are to be jointly developed
by the department and the technical advisory committee. A
participant may use any combination of the standards and may
propose to use the site-specific cleanup standards only.

Until the standards are adopted by the commission, the bill
provides that a participant may use the procedures set out in
the department's rules implementing risk-based corrective
action for underground storage tanks and, where relevant, the
United States environmental protection agency's guidance
regarding risk assessment for superfund sites. The bill
provides for how compliance with these standards will be

documented.
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The bill provides for factors to be considered in the

development of site-specific cleanup standards, including
exposure scenarlos, €exposurle patiaway ciharacterizations, risk-
based corrective action assessment principles, and other
relevant site-specific factors. A variance from an applicable
standard may be granted by the department if the participant
meets certaln specified requirements. Instituticnal and
technological controls may be used by a participant to ccmply
with cleanup standards. The bill provides that all
participants shall obtain an environmental protection easement
which shall run with the land, be recorded, and limit use of
the property to industrial or commercial use. The bill also
provides that a participant who is otherwise required to
obtain a permit, license, plan approval, or other approval
under the Code may obtain a consolidated standards permit for

which those permits, licenses, plan approvals, or other

approvals are required.

In subchapter 3, the bill provides that when a participant .
demonstrates that the affected area meets applicable
standards, the department is required to issue a no further
action letter. This letter shall include a statement that no
further response action 1s necessary. The letter shall be
invalidated if the department demonstrates by clear,
satisfactory, and convincing evidence that fraud was committed
in demonstrating compliance with a standard. Institutional or
technological controls relied upon by the participant shall be
identified in the letter. The letter shzll be recorded in the
county real estate records. The participant is entitled to a
covenant not to sue by operation of law upon the issuance of a
no further action letter. A no further action letter also
entitles the participant to a cessation of statutory liability
as to any condition at the affected area associated with the

release of a hazardous substance which has been the subject of
the response action.
The bill defines certain liability protections and defines .
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the circumstances under which those protections are not
available. The bill aiso limits both the admissibility of
participation in a response action and .the abililty to discover
any information produced during participation in any civil,
criminal, or administrative proceeding.

n subchapter 4, the bill establishes a land recycling fund
within the state treasury. The fund shall consist of moneys
received from fees, general revenue, federal funds, gifts,
bequests, donations, or other moneys so designated.

Unexpended balances in the fund at the end of a fiscal year
are retained in the fund. The bill provides that the fund may
be used to provicde for all of the following:

1. Financial assistance to political subdivisions of the
state for activities related to an enrolled site.

2. Financial assistance and incentives for gqualifying
enrolled sites.

3. Funding for any other purpose consistent with the

chapter.

In subchapter 5, the bill establishes the technical

advisory committee and provides that it is to work jointly
with the department to prepare rules to implement the chapter.
Submission to the commission of the rules and a Jjolnt report
describing the rules is required by July 1, 1998.

The bill incliudes provisions regarding recordkeeping and
the ability of a recipient to transfer a no further action
letter, a covenant not to sue, and any other agreement entered
into under this chapter. The bill also provides miscellaneous
provisions relating to emergency response, interim response,
transition from existing programs, protection of a participant
from enforcement actions by the state, removal of a site from
the registry of confirmed hazardous waste or hazardous
substance disposal sites listing, the relationship of the
chapter to federal programs and funding, and federal

stringency.
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SEHATE FILE S8

AN ACT
RELATING 1O THE CLEANUP AND REUSE OF CONTAMINATED PROSFRTY,
PHVIRONVENTAL REMEDIATION STANDARDS ARD REVIEW PRCCEDURES,
PARTICLIPATION 1IN THE REMEDIATION OF CONTAMINATRMD PROPERTY,
LIABILITY POR THE YOLUNTARY CLEANJP OF COMTAMINATED
PROPERTY, LIABILITY PROTECTIONS, AND ESTARLISHING A LAND
RECYCLING FUnn,

IT ENACTED 8Y THE GENERAL ASSEM3LY OF THE STATE OF TOWA:

SUBCHAPTER 1
GERERAL PROVISTONS

Section i, NEA SECTION., d4%5H.I0L SHORT TITLE.

This chapter shall be known and may be cited as the "Iowa
Land Recycling aad Envirommental Remediation Standards Act”,

Sec., 7. 435H. 102 SCOPE.

Toe environmental remediation standards established under
this chapter sha?l be used for any response action ot other
site assessment or remediation Lhat is conducted at a site
enrolled pursuant to this chapter notwithstanding provisions
revarding water quality in chapter 455K, division 101;
hazardcus cornditions in chapter 4955, division IV, patrt 4;
hazardous wasle and substance wamagement in chapter 4558,

division IV, part $; undergtound storage tanks, other than

vetroleum underground storaqe tanxs, in chapler 43%8, division

1V, part 8: contaminated sites in chapter 4558, division YI111;
and groundwater protection in chavter 4%5F,

Sec. 3. NEW SECTION. 45%M.103 DEFINETIONS.

As used in this chapter, unless the context requites
athérwise:

L. "allected area™ ceans any real property affected,
gasproted of being affected, or modeled to be likely aflected

by 2 release occurring at an engelled site.

p
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2. “Aftiliate™ means a corporate parent, sussidiary, or
predecessor of a participant, 3 co-owner ac co-operater of a
participant, & spouse, parent, o1 chaild of a participant, an
affiliated cotporation or enterprise of a participant, or any
othey person substantially inveolved in tke legal affairs or
management of a participant, as defined by the depactment.

3. "Background levels" means concentraticns of hazatdous
subatances naturally occurring and generally present in the
envictonment in the vicinity of an ecoreolled site or an affected
area and not the result of relcases.

4. "Cormission” means the environmental protecticn
comrission ¢reated under Section 455A.5.

5. "Department" means the depactment of natural resoutrces
created under secliocn 455A,2,

6. "Director” means the dircctor of the depactmant of
natural cesoncces appointed under secticn 45%A.3.

7. "Enroiled site" means any property which has been or is
suspected to be the site of or affected by a release and which
has been enrolled pursvant 1o this chapter by a participant.

8. "Hazardous substance” btas the same meaning as defined
in sectior 4558,281.

2. "Noncancer health cisk” means tte potential for adverse
systemic or texic effects caused by exposure to
noncarcincgenia hazardous substances expressed ax the bkazard
quotient for a4 hazardous substance., A hazard quotient is the
ratin of the level 2f exposurc of a hazardeus substance over a
specified time period to a reference douw for a sinilas
PXPCGATE period,

10, “Participant” means any person who enro’ls oroperty
pursusnt te this chapter. A parbicipant is a4 participant only
to the extent the participant complies wcith the requirencnts
of this chapter.

11, “Protected groundwater source” means a saturated bed,
Formation, cr groap of format.ens «hichk has a hydraulic
condactivity of al least forty-four-hurdeedtbs meters per day

SF 528
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ané a Lotal dissolved solids corcentraticn 2f less than twd
thousani five hupdred milligraes per liter.

12. “¥rotected patty” means avy 2f the following:

a. A participant, Including, but not limited o, o
development authority or {iduciary.

. A persop who Gevelops oI etaerwise occupies an entolioed
site after the issuarnce of a no further action letler.

¢. A successor ot assignes of a protected party, as Lo an
ertclled site of a protected party.

d. & lender which practices commeccial tendlieg ircludine,
but not limited o, providing financial services, holding of
security interests, workout practices, and foreclosure or the
recovery of funds frcm the sale of an enrolled site.

e. A parent corpcoratian or subsidiary of a participant.

{. & co-owner ot co-operator, cither by joint tenancy or
tenancy in cecamon, o1 any other party shating a legal
relaticaship with the participant.

g. & holder of @ beneticial ioterest of a land trust or
inte: wivos trast, whether revocable or irrevocable, as to any
interests in an enrclled site,

h. A& mottgacee ot trustee of a deed of trust existirg as
to an earolled site as of the date of iscuance of a no furthay
action letter.

1. A transteree of the participent whether che ftansler s
by purchuse, eminent domain, assignment, bankruptey

proceeding, partition, dissolution of marriage, scutlemenl o

adiuvdication cf any civil actinn, charitable gift, or begaest,

ia conjunction with the acquisition of title to the entollied
cite.

j. &n heir or devises of & part_cipant.

k. A& goverareni agency or political subdivision <hicn
acquites an encolled site through voluntary or invoinntary
means, sncluding, but not limited Lo, abandenrent, tax

foreclosure, erinert domain, or escheat.

& 528, . 4

13.  “"Relgese” means any sp:llieng, leaking, puonning,
pout.ng, emreticg, emxrty.ng, dischargirg, 1n)sct.ng, escaping,
leaching, durpirg, or disoosing into the envizonsent of o
hazardous subarance, including the abardonment c:r discarding
of barrels,. containgrs, and obther cloased veceptacles
containirg any hazarcoeus substance, but excledes al: of e
iollowing:

a. Any release which results e exposule Do persons solely
with.n a workelace, with cespoct to a ¢lair which such pecsons
1ray asserl aga.nst the emplover of such persens.

b. Emissicns from the cngine exhaust of a motor vehicle,
volling stock, arrcraft, vessel, or pipeline purping station
engine.

¢. The release ol source, by-preduct, or shecial ruclear
material from a nucleatr incideal, as those terms are detined
in the federal Azomic Energy Act ol 1954, if such release is
subirct Lo reguirements with respect te fanancial pretection
established by the nuclear regulatory commission under 42
U.8.C. § 2210 or, for the purposes of 42 U0.5.C. § 9603 or any
other responuse action, any release of source, by-produc, or
special nuclear makeria’ Lrof any processing site desigrated
under 42 U.5.C, 5 T9124at(1) oo FYI2(a).

The us2 of pesticides in accordance with the prodact

"Resporse action” means an action taken to reduce,
mirimize, eliminate, rlean up, control, assess, of Fonitor 3
release to protect the public health and safety or che
envitonment..  "Response action” includes, but is not lim_ ted
<o, investigaticn, excavation, temoval, drsposul, cieansing of
groundwaters o1 surface waters, natural blodegradat_.on,
insritutional centrols, technoloygical contrels, or site
MACAGETEN! practices,

1%, "Technical adviscory cemmiktee” reans the technical
advisory cemmitnes created urder sectinn 554,507,
Serm. d. HEW SFCT-OR. 4535H.104  DECLARATION aF POLICY.
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The general assembly finds and declares all of the
tollowing:

l. Some real property in Towa is not pul to its nighest
productive use becauss it is contaminated oc it is perceived
to be contaninated as a resuit of past activity on the
property.  The reuse of these sites is an impactant cenponent
ol a sourd land use palicy that will prevent the needless
develcpment of prire facnland and open-space and natural
arcas, and reduce public expenditures for installing rew
infrasteucture.

2. Tncentives should be put in place to encourage capable
persons Lo voluntatily develop and implement cleanup plars.

3. The safe reuse of property should be encouraged through
the adoption of environrental rerediation standaxds.developed
through an open process which take into account the risks
associated with any release at the site. Any rerediation
standards adopted by this state must provide For the
protection of the public health and safety and the
environmant .

Sec. 5. NEW SECTION. 455,105 DUTIES OF THE COMMISSION.

Tne cormiszion s£hall de all of the followirg:

!, Adopt reies pertaining to the assessment, evaluation,
and cleanup of Lhe presence of hazardcus substances which
allow participants to carry out response actions using
background standatdu, statewide standards, or site—sp&ci!ic
cleanup standards pursuant to this chapter,

7. Adopt rules establishing statewide standards ard
criteria for determingtion of background standards and site
specific cleanup standardsg.

3. Adopt ryles establishing a program intended to
ercoutage and enhance asszessment, evaiuazion, and ciesmmp of
sites which may have bern Lthe site of or affected by a ‘
telease

4. Adopt rules estadlishing & proarem to adninister the
land recycling fund establisbed in secticr 455E.401,

Senate Fric %23, p. &

W,  Adopt rules establishing reguizerents fot the
submisszion, performance, and veriticalion of site assessments,
clearwp plans, and certifications of completion. The rules
shall provide that all site assessments, cleanup plans, and
certifications of completion submitted by a patticipant shall
be: prepared by or under the supervision of an appropriately
trained prefessional, including a groundwatet professional
cortified pursvant Eo section 4550 .38,

6. ndept rules for public notice of the propesed
verification of a certificate of completion by the departorent
where the cecrificate of complecion 1s contitionnd on the ase
of an institutional ot technological control.

Sec. 6. HEW SECTION. 455H.106  AUTHORITY OF THE
DEPARTHENT.

The department shall do all 0f the following:

b, Enter into agrecrerts or issue orders in conpection
with the entoilment of properly into a program entablished
pursnant to tkis chapter.

2. 1lasue no further ection letters upon the demenshration
of compliance with applicable standards for an affected areq
by a participant.

3. Enter into agreenents or issoe orders providing fer
Lrstitutional and technoiogical conteals Lo assure conpliance
with applicable stardards pursuant to this chapter.

4. Take actions recessary. incivding the revocalaon,
suspenaior, or codification ot permits or agreemenls, the
iasuance of orders, and tne initiation of administrative or
judicial procesdings, to enforce the provisions of thig
chapter and any agraenents, covenants, easements, or orders
jcsued pursuant to this chapter.

Svc. 7. EEH_§E§I}0E. 455K, 07 LAND RuCYCLING FROGIAM.

1. A person may encoll propetty 1n tne land recycting
ptogram parsuani to this chaptes to carcy cul a tesponse
action in aceerdance with rules adopted by the commission

which ostlire the elig bility for earoilnent. The eligibility
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tules shall reascaably encourage she enraliment of all sziztes
potertially eligible to parhicipate under this chapuer ané
she' 1l not take into aceosnt any arounts e departrent may be
reimbursed undec thig chapler.

7. All pacticipants shall enter 1nto an agrecment with the

depactment Yo teirburse Lhe department for actual costs

incurred by the department in reviewing documents sabmitted as

a part of the enrnliment of the site. Tnis fee shall not
exceed seven :housdﬁﬁ-&ive’hundred dellares por enrclled site.
An agreement entered into under this subsection rust allow the
departrens access to the enrelled site and must require a
demcnstration of the pacticipant’'s ability to carcy cut a
reaponse action reasonadly associated with the eprolied site,

2. All of the following shall not be enrelled in the :and
recycling program:

a. Progecty for which corrective action is needed or has
been taken for pelroleun underground stourage tanks undec
chapter 4596, division IV, part 8. Hewever, such property may
be enrolled to address hazardovs sebstances other than
pettcleum fram underground storage tanks.

b. Property which has been placed oo is proposed to be
included on the naticnal prior.tiecs 1ist established parsaant
to the fedetal Comprehensive Environmental Respopse,
Compensation, and Liability Act, 42 U.5.0. § F601 el »e3.

¢. An animal feeding operation structure as defined in
section 455R.161.

4. 1f the site c¢leanup assessment deoonslrates that the
release on the enreiled site has affected additional property.
211 proputty, which is shown to be affeciec by the release on
the enrollel site, sbail be ernralled in addicion Lo the
enrolled site,

Y. Pollowing enroliment of the progeriy ie the land
tecycling pregrac, the parlicipant shall proceed on a sirely
bhasis Lo catry oul response actions in accordance with the

vules Lapierenting this chaptec.,
1 4
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6. Once the partaicipant ban defonstrared tae affecied area
is in cemnliance with the standards described Lo subchapter 2,
the departaent spall preceed on a btimely basiz and Lssue & 1o
further action lesfer purseant ¢ section 4b%H.304.

7. 1he participant may withdra= the enrolled site foon
further participation in the lavd reeycling program at any
time upen weitten notice to the departeent.  Any participant
whe withdraws ar entolled sike from further participation in
the program shall nnt be entitled 1o any refund or credit for
the entellment fee pald bursuant Lo this sectisn and shall,
subject to the limitation on fees in subsection 2, be lliable
for any costs actually incutred by the departoent.  The
department or cout' ray determine that & participant whn
withdraws pricr vo ¢omplet:on 0f all response actions
identifiled for the enrolled site forfeits al’ oeanfits and
imrenities provided by this cnapter as to the encolled site.
L it is deemed rpecessary and aporopriate by the depactmenl, a
participant who withdraws shall stabilize toe enrolled site in
accordarce Witk « plan approved by the deparimert.

SUORCHAPTER 2
RS SONSE ACTION STANDAKDS AND REVIEW PROCHDURES
£.  NED SECTION. 3%3H.201 CLEARUY STANTARDS.
A participant carrying cut a resperse actian shall take
recponna ootiong as nesossay Lo assure that cundiniors
in the affected area comply with any of the following, as
applicabie:

a. Background siandards established pucsuant to section
4554.202,

., Stazewide standards estabtished pursusnt to swection
AG5H. 202,

¢. Site-speeific clearup starndards established purseant Lo
snction A%64,204,

Aty temediaticn standard which is applied must provide for
the protection of the public heslin and safely and the

aenviconnent
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2. A participant may use a comuination of these standards
te irplement a site remediation plan and mey Dropose to use
the site-specific cleanup standezds whether or not efforts
have been made te comply with the background or statewide
standards.

3. Until rales setting oul requireerents for background
standards, statewide standards, or site-specific cleanup
standards are finally adopted by the commission and eflective,
patticipants may utilize site-specific cleanup standards for
any hazardous substance utilizing the procedures set out in
the department’'s rules implerenzing risk-based corrective
action for underground storage tanks and, where relevact, the
United Stases environnental protection ageney's guidance
regarding risk assessment for superfund sites.

4. The standards nay be complied with through a
covbination of response actiong that nay include, but are not
lirited to, treatment, removal, techaclogical or ingtitutional
contrels, and natural attengation and other natucal
mechanisrs, and can include the wse of innovative or other
demorsttated reasuces.,

Seo. B, HES SECHICKH.  485H.202  BACKGRCUND STANDARDS.

1. Metheds to idenstify background standards shall be
adopted oy the cemmission after consideration of the jeint
recemmendat ions of Lhe department and the techn:cal advisory
cenmiteee,

2. The demcnstralion that the affected arca meets the
background standard sha'l ve decumented by the particicant in
"he following mannet:

a. Compliance <ith the background standard shall be
devonstrated by cotlection and analysis of tepresentative
sarples frcm envictonmental media of concern.

b. A final! feport that docurents corpliance with the
tackground standard shall be submitted to the departrent and

shall inclade, as appropriate, all of the following:

I 5
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(1) A description of procedures and conclusions of the
site investigation to cnacacierize toe natare, extent,
ditection, volume, and composition of hazacdous substances.

(2) The basis for selecting envircnmertal media of
concern, descriptions of removal or decontaningtion procedures
performed in cemediation, and summaries of sampling
methodology and analytical results which demonstrate Lha: the
hackground standatd has beet: complied with,

(3} The basis for determining the backaround levels,

Sec. 10. NkW SECTION.  455H.203  SIATEWIDE STARDARDS.

1. Statewide standards zhall be adopted by the comnission
after consideration of the joint recommendacions of the
department. and the technlcal advigsory comrittec, The
standards musz provide for the protection of the public health
and satety and Lhe environment,

2. Inm cstablighing these standards, all of the following
skall be counsicdercd:

a. Separate standards shall be cstablisned For hazardous
substances in soil, in groundwaier which is a protecled
grourdwater soutce, and in groundwater which is not &
protected groundwater soutce.

b. In groundwa‘ter which i1s a protected groundwater source,
the standards shall be no more protective than the leas:s
restrictive of the maximum contaminant levels established
pursuant tc the department's drinking water standards, a
standard reflecting an increased cancer risk of one in one
mitlion, or a standerd ceflecting a noncancer health risk of
ong.  An affected arra shall not be requited tc be cleaned up
to concentraticn levels below or more restrictive than
background levels.

c. In groundwater which is not a protected groundwarter
source, the standards spall be no mepre protective than tae
least restrivtive of & standaed reflecting an incrcased cancer
113k of one in ten Lthousand o a standard reflecting a
noncarcer health risk of one.  An allvcted area sha.l not be
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ceguired te se cleaned up €0 levels below or Foue testrictive
then dackyroand levels.

d. 1n §5i1, the standards she!l be no more trotective then
the least restrictive of a standaré reflecting an increasad
cancer risk of ore .n one mitlion or a standard refliecting a
noncancer health risk of cne. an affected area shall not be
required to be cleaned up to corcentration levels Lelow or
rore restrictive Lhan backgrounc levels.

3, The demonstrabtion that the affeczed area meots the
statewide standard shald be docurented by the participant, as
appropriate, in the following manser:

a. Compliance with cleanup levels shall be deronstrated by
collection ard analysis of representative sarples fcom the
environrental medium of concern.

b. A Einal repot: that documents compliance with the
statewide standard sha'll be submitted to the department which
inclodes, as approotiate, the descriptions of procedures ard
conclusions 0f the site ipvestigation to characterize the
rature, cxteat, ditection, rate of movement at the site and
eumciative effects, if any, volume, compositiocn, and
cencentration of hazardcus subssances in environmental nedia,
the basis For selecting environ~ental media of concern,
Becurmentatinn supporting the szelection of cesidential or
noenresidentiasr exposuce laciows, desoriptions of renoval ot
treakment procedures pecformed in remediation, and sumracies
of sampling methodology and analy-icel results which
demonstrase that hazardous substances have been veroved ot
treated to applicable levels.

Sec. i). NEW SECTION. 455H.204 SITE-SPECTFLC CLFANTP
STALDARUS.

L. Procedures to estallisn site-specif.c cleanup stardards
shall be adopted by the comrission after consideratior of the
joint receommendations of the department and the technical

advisory comnittee. Site-specif:c cleanup stancards mast

provide for tae protection of the public health acd safety and

tne envirearent.
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2. Slre-specific oleanep standards and appropriate
response actacas shall take ok account all of the Eallowing
previded, howaver, that an affected 2rea shall net be sequired
ta be oleaned ue to levels below or mere restriclive hnan
packground levels, and (n greundwater wnich 15 net a protected
grouncwater scucce, to a concentration leve: which presents an
increased cancer cisk of less than ore 1n ten thousand:

a.  Toe most appropriate expasure scenarios based on
current or probable fature -esidentiagl, commeccial,
industcial, or other itadustsy accepled scenarios.

L. ZIxposucre pethway chasacterizatiooas ancluding
corbaminant sources, trarsport occhanrisrcs, and expos
pathways,

¢. affected human or environmental teceptors and exposure
scenarios based on current or probable projected use
SCRNALICS.

d.  Rizsk rased corrective action asgegsment pronciples
whoeth identify ricsks presented to the public health and satoety
ar the envirvonment by each relerased hazardoos substance 1ooa
manner that w .1l protect Lthe pubiic health and safery ¢r the
eavironment using a Liered procedure consisbtent with tne
Amzrican soniety for testing of Raterials' standards applied
Lo renpetroleum and petroleur hazardeus substances.

c. Qrh Tovant site-speeyfic rink-re vd factnrs such
4% the feazability of available technologies, existing
vackgreund levels, current and planncd future uses,
ecologicat, aesthetic, and other relevant criteria, and the
applicability and ava_labillty of technolegical and
inztitational controls.

f. Cleanuns zball net be tequized in an afifocted arca that
d¢oes nGt present any of the Eollowing:

(1) An increased cencetr risk at the zoint of exposure of
ong in one million for vesidentia’ arcas or ore in Len

thoasand for aonresidential greas.
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{(2) An increased noncancer health risk at Lhe point of
fxuosure of greater than one.

3. The concentration of a hazerdous substance 1n an
environmental mediun of concern at an atfected area where the
site-specific standard has beern selected shall not be required
to meet the site-specific standard 1f the site-specific
standard is numerically less than the dbacxground level. 1n
such cases, the background level shall apply.

4. Any participant electing to cumply with site-specitic
standards established by this section shall submit, as
appropriate, all of the following reports and evaluations for
review and approval by the depactiment:

a, A site-specific risk asseszment report and a cleanup
plan. The site-specific risk assessment teport cust include,
as apprepriate, all of the following:

(1) Documentation and descriptions of vrocedures and
conclusions from the site investigation to characterize the
nature, extent, dicection, rate of movereat, volume, and
corposition of harardous substances,

{2) The concentration of hazardous substances in
environmertal media of concern, including sumsaries of
sampling methodology and analytical reswlts.

(1) A fate and transport énalysis Lo denonstrate that no
exzosure pathways exist.,

If no expasure pathways exist, a r.sk assessment report and
a cleanup plan are noet required and no remedy is regquired to
be proposed or completed.

. A final report demonstrating compliance with site-
speaific cleanup standéards has been completed in accordance
with the cleanup plan.

¢. This section does not preclude a participant from
submitting a site-gpecific risk assessmoent repoct and cleanug
ptan at one time to the department for review.

5. Doon scbhissicn of eitber a site-speciflc risk

asosessrent ceport 9r a cleanup plan te¢ the devartient, the
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departvent shall notify tae particivant of any deficiencies :n
tae report or plan in a tirely manner.
6. Ownirs and operaters ol underground storage tanks othaep

that perteleun underground stotage tanks, aboveground storage

tanks, and pipelines which contalin or pave contained petzoleun
shall comply with the corrective action tules issued pursuant
te chapter 4558, diviaien IV, pact 8, 1o satisfy the
tejaitements of this section,

Sec. 12. HEW SECTION. 4%5H.205 VARIANCFS,

1. A participant may apply to the depactrent for a
variance from ary applicable provision of this chapter.

2. The department may issue a variance from apolicable
standards only if the participant demanstrates all of the
fellowing:

a. The participant deronstrates either of tae following:

(L) Tt is reconicatly infeasible to comply with the
applicable standards.

(2) The cost of corplying with the applicable standacds
exceeds the benetits.

b. The propgosed alternative standacd or sel of standards
in the terms and conditicons set forth in the application will
result an an improvemest of environmental conditions in the
aftfected area and epsure that the public health and safety
will be proetected.

c. The estavlishment of and corpliance with tae
alterngtive standard or set of standardg in the terns and
conditions is necessaty to prorote, protect, preserve, or
enhance erployment opportunities or the reuse of the enrolled
site.

3. If requested by 2 participant, tne departrent may issue
4 variaace frem any olther provisicon of this chapter f the
cepartrent detecmines tha' the variances would be corsistent
«ith the declaration of pelicy of this chapter and is

rirasenable under the circumstances.
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Sec., 13. NEW SECTION. 455K.2006 IHSTITUTTCNAL AHY
TECENOLOGICAL CONTROLS.

1. 1In achieving corpliance with the cleanup standards
unde: this chapter, a pacticipant may use an institutional o
tectnalogical contro:., The director may require reascrable
proof of financial assuvrance where necessary fo assure a
technological c¢ontrol rerains effective.

Z. An instituticnal or technological contral includes any
of the [elle<ing:

a. A state or federal law or regulation.

b. An créinance of any political subdivision of che state,

c. & contractual cbligation recorded and executed in a
mannet satisfying chapter 558,

d. A ccntrai which the pacticipant can derongstirate reduces
or manages the risk frorm a relsasn through the pericd
necessary to conply with the appiicable standards.

¢. An environmental protecticon eascment.

3, If Lhe department's deternination of compliance with
applicanle standards pursuant to subchapier 3 15 concitioned
on & restriction in the use of any real estate in the affected
atea, the participant must utilize an instituticnmal control.
Tf the restriction in use is to jimit the use to
nooresidenzial use, the participant must use an enviconmental

. EN Sy ru ga e ekh e ek - - . e e B
tion easamont &3 tno i snteel.

Envitonmental orotechion gascrents may also be used to
implement other institutional or techrolegical contrels. an
eavitonnental protection easement must be granted by the fee
title owners of the relevant real estate. The particigant
shall furnish to the department abslracts of title and other
documrent s sufficient to enable the degatrtment to detecrine
that the eascments will be enforceable.  An environrental
protection vasement shall be in & form provides by rule of the
departeent.  An ervironmental protection ¢asenent must provide

211 of the following:

<n
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2. The eagement nares the state, acting thraugh the
Coperiment, as grantec,

b. The casement identifies tne activity either being
restricted or requized threugh the Instizutlonel or
rechnolezical enntrel.

¢, The easerent runs with the land, binding the owper of
the land and the owner's successnrs and assigns.

d. The eazemen: shall include an ackaswledgient by the
Girecter oi acceptance of the casement by the departoent.

€. The easement iu flled in the office of the recorder of
the county in which the real estate is Zocated and in any
coentral registry which may be crected by Lhe dircctor.

4. 1f the use of an institational or technclogical controd
1s confirmed in a 6o further action letter issacd pursuvant 1o
section 4554, 301, the institutional or technningical control
may be enforced in district court by the department, a
political subdivision of this srabe, the pacticipant, or any
SUCCESSOr 1n interest to Lhe participant.  An environmental
protecticn easement granted pursuant te subsection 3 shall pe
eaforceable in perpetuity notwithsgtanding sections 614,24
through 614.33,. Afrer the recocding of the easement, faco
ipstrument transferring an interest in the area alfected by

the casenent shall include a specific reference Lo the

recorded ot TE o dranefor diagkrorent falle to oanclude

2 specific relerence 10 the recorded easement, <he transfecor

may lose any of the benefits provided by thlis chapler.

5. An institutional or technoiogical cont:ol, except tor
an envirenmental protectior casement, fay be removed,
discont inued, rodified, or termicated by the carticipant ¢r a
sLecessct in interest to the pacticipant upon a demerstroat ion
that the zonbrel no longer 16 regaited to assure compliarce
with the applicanle siandardé. Upon ceview and approva’ by the
depactment, the deparzaeent chall issie ar ameedment 0 1ts ne
fursher action lelter approving the cemcval, discontinuarce,
moditicasron, or termination of an ingtitoticral or

techrciogical contrel which is we loager aoeded.
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6. Ap envircneental protection easement granted pursuant
te subsection 3 may be released or ancnded only by 2 reiease
or amendment of the easement executed by the director and
filed with the county tecorder. The department may determine
that any uerson who intenticnally violates an environmental
protection easement or other technological or institutional
cortrol contained in a no further action letter loses any of
the benefits provided by this chapter as to the affected area.
In the event the technolegical or instituticnal centrols fail
te achieve compliance with the applicable standards, the
participant shall undertake an additicral response action
sufficient to demonstrate to the department corpliance with
applicable standards. Pailure to procced in a tirely manper
in perforring the additionhal response action may result ion
ternination of the pacticipant's enrotlment in the land
recycling program.

$ec, 14, NEW SECTION. 4SSH.207 RESPONSE ACTION
PESMITTING REQUIREMENTS.

1. A participant who would be otherwisc reguired to obtain
a permit, license, plan approval, or other approval from the
departrent under any provision of the Code may obtain a
consclidated standards peenit for the activities in cennecticn
with the response action for which the permit, license, plan
approval, ot other approval is yequired. The consolidated
standards permit shall cncompass all the substantive
tequitements applicable to those activities under any
applicable federal or state statute, rule, or tegulation and
any agreements the director had entered into with Lhe United
States enviconrental vrotection agency under those statutes,
trules, or regulations,

7. 1n addition to any other notice or hearing requirerents
of relevant chapters, at least ten days pticr te issuing a
permit under this section, the director shall publish & notice
oF the proposed permit which coataing a general descripuion of
the activities to be conducked in the affecced area under the
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permit. The notice shall be pub:iished in tne official
newspapet, as desicnated by the county board of supervisors
pursuanl Lo sectioe 349.1, of the county in which the site is
located., A person May submit Written or oral cemments on or
objections to Lthe permit. Afrer considering the comments and
ohjections, the directot shall approve or deny the application
for tae conselidated standards permit,

3. A participant issued ¢ consolidated standards permit
under this section in connection with a particular activity is
not tequired to cbtain a permit, license, olan agproval, or
other approval from the depacrtment in connection with any
activity under the applicable provisions of the Code or rules.
A participant whe obtains a conselidated standards pernit for
a particular activity is deemed to be in conpliance with the
requitement to obtaic from the department a permit, license,
plan approval, or other approval in connectlion with the
activity under the applicaple provisions ¢f the Code or tuies.
A violation of the conditicns of the consclidated standards
permit shall be deened to he a wiolation of the applicable
statute, ruwle, or regulation uvader which approval o
activities in connection with a response action would have
been required and is subject to enforcerent in the same mannet
and Lo the same extent @s a vioiation of the applicable
atatute, rule, or (egulation @would have been.

SUBCHAPTHR 1
LEPECTS OF PAMTICIPATION

Sec. 15. MNER SECTION. 4554.301 KO FURTHER ACTIOX
LETTERS.

1. Once a participant dermonstrates thet an atfected area
meets applicable scardards and the department bas certified
that the participant has mer ail tequitenects for completion,
the departmect shall pronptly issue a ne further action letter
to the zarticipant.

2. & ro further acticn letter shall state that the

participart and any protected pariy are nol required £3 take
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any farther action at the site related ro any harardous
suhstance for whicna compliance wita appiacatle standards 1s
camenstrated by the participant in accocdance with applicable
standards, excepl for centinuing requirerents stecified in the
no further action lester. If the participant was a person
having control over a hazardous substance, as that vhrase is
defined in section 45%B.38L, at i1he time of the celease, a no
furibher actiosn letter may provide tha' a further response

action may ke requitred, where appropriate, to protecl againg:

an immirent ard substantial threat to public health, salcty,
and welfare. A protected party whe wag a perscn having
cerntrol over a hazerdous substance, as that phrase is defined
in section 4558,381, at the time of the releaze, may bhe
required by the department to conduct a further response
action, where appropriate, to piotect against an irminert and
substantial thregt to public health, safety, and welfare.

1f a person troansfers property to an affiliate in order for
that pecson or the atfiliate 1o obtaie a benefit to which the
transfercr would not otherwise ne eligible under this chapter
or to avord an obligation under this chapter, tre affiliate
§hall be susijoct teo the same oblications and obtain the same
levei of benefils as these available to the transferor urder
this chapter.

A nn further action letter shall he void 36 4tne deparimens
deransteates by clear, satisfactory, and convincing evidence
that any approval under this chapier was obtained Ly fraud or
material mistepresentation, knowing failure to disclose
material infocwation, or false certification to the
depattment

3. The department shall provide, upon request, a ne
further action letter as to the afiected area to each
protected party.

4. The depactmont shall condition the no further action
letter upen compliance with any ingtitulicnal or <echnological

contrals relied upcn by the participant to demsrsteacte

corpliance with the applicable standar:
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H. A no further acticn letzer shall be 1o a fora
recardable In county real estate terurds av provided in
chapter 558.

Sea. 16, TIiON. A56d. 302 COVENANTS NOT 15 SU:,

dpor dssuvance of a ne ferther action letter putsagant o

secbion 4558.301, a covenant nor to sue arises by operation of
iaw, The covenant releases the participant and each protected
party {rcm liability to the state, in the state’s capacity as
a regulator administering enviroenmental programs, to percform
additioral envircrrental assessment, rercdial activity, or
respense acticn with rezard to the relcase of a harzardous
sunstance for which the participant and each protecied party
has complied with the raquirements of this chapher.

See. 17, NEW SECTION.  40554.303 CESSATION OF STATUYQRY
LIABILITY.

Upon issuacce of a no further action letter pursuant to
section 45580301, except as provided in that section, tne
portacipant and each protected pasty snall ne longer have
lJiability undetr chapter 45%A, under chapter 4558 other than
liability Eor petrcleur underground storage tanks, or under
chapters 45360 and 4553 to the state or to any other perscn as
to any condition at the affected area witn regard to hazardous
substances for which compliance with applicable starda:ds was
damonuteated Ly e parlicipant o socordaice «ith thia
chapter and for which the depastment has provided a
certificate of corpletion.

Sec. 1B, HFW SECTION. 43

1. as used in this sectlion, tnless the coatexl zequirtes

1d. 304 LIMITATION OF LIAGLLLITY.

ctherwisse:
a. "Enviconmentel harm™ means inju-y, death, loss, or

Lthreatered loss to a persct or property caased by exposure te

or toe release of 4 hazerdous substance.
b, “Envirennental clain” means a4 civi: oaction for dameges
for enviroarental narm and inciudes a civil acticor undet this

caapter fot recovery of the costs of conducting a response
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action, but does not include a ¢ivi® action for derages for a
oreach of contract or another sgrecment between persons or fot
4 breachr of a warranty that exists putsuvant to the Code or
cemmen 13w of this state.

2. %xecept as may be required in accerdance with
obligations incurred pursuant to participation in the land
recycling program established in this chapter, all of the
(ollowing, or any officer or erployee thereol, acre relicved of
eny further liability for any enviconmental claim resulting
from the presence of hazardons substances at, ¢r the releasc
of bhazardous substances From, an enrcolled site where a
respanse action is being or has beoen conducted under this
chapter, unless an action or omigsion of the person, state
agency, political subdivision, or public utility, cr an
officer or crployee thereof, constitutes willful or wantor
misconduct or intentionally tortious conduct:

4. A contractor working for anotoner person in conducting
any response action under this chapter.

b. A state agency cr political sybdivision that is
conducting a voluntary response action or a maintenance
activity on lands, vaserents, or rights-of-way owned, leased,
ur otherwise held by the state agency or poalitical
subdivision,

C. A state agency when an officer or enmployee ¢f the state
agency provides technical assistance to a participant
undertaking a response action under this chapter or rules
adopted pursuant to this chapter, or to a contracior, officer,
ot employee of the agency, in connecticn with the response
action,

d. A public urility, as defived ie sectinsn 476.), which is
performing wwork in any of the following:

(1) An easgement or right-of-way of a public utility across
an aféected area where a response action 1s heing or has been
conducted and where the public utiliLy is constructing ot has

rain or distribution lines absve or below the surface of the
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grcund Lor purposes of maintaining the eascment ot right-of-

way for construction, repaic, ot replacement of any 2f Lhe

fellowing:

[a) Ma.n or distribution lines above or celow the surface

af the ground.
(b} Poles, towers, foundations, or other structures

supporting oc sustatning any such lines,

(¢c) Appurtenances to poles, towers, foundations, or cioer

structures supporting or sustaining any such lines.

(2) An affected ares where a regsponse action is being

corducted that is necessary to establish or maintain utility

service Lo the propecty, including, without licitatian, the

construction, repeir, or replacement of any of Lhe following:

{a) Maio or distcibution lines above or below the surface

of the ground.

(n) Poles, tewers, Foundations, or other structures
supporting or sustaining any such lines.

(¢) Appurtenances to poales, towers, foundatioans, or
stractures supporting of sustaining any such lines.

1. Thig section does not create, and shall not be
construed to create, a new casse of ection against or
sunpstantive legal right agains: a person, state agency,
golitical subdivision, or public utility, or an officer
erployee thereof,

4. This sectian dcees nat alfect, 2nd shall not be
construed ag affecting, any irwmmrities from civil liability
defonses established by another section of the Code or
avaiiable at comnon law, te which 8 person, stake agency,
eolitical subdivision, vt publlic utility, ov of Ficer ot
enployes thorecof, may be entitied under circumstances nol
covered by this section.

Sec. 19. NEWR SECTIQN. FH6H. 305 PARTICIPATION MOT
AN ADMISSION OF LIABILITY.

1. Enroliing a site pursuant Lo this chapler or

participating in a response astion does not, coastitube an
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asm.szi10n of liabili1:y under the statutes of this state, tne
rules adopted pursuant to the stetutes, ocr the ordicances and
resolotisong of a eolitical subdivision, or an admissios of
civil liability under the Code or cerwen law of Lhis state.

2. The fact that a person has become & partic:pant it a
respense actior ¢nder this chapter is not admissible in any
civil, etiminal, or admimistrative proceeding initiated or
brought under any law of this state othec than to enforne this
chapte:.

1. ALY informaticn, documents, reports, data prodyced, and
any sarple cellected as a result of enrolling any property
under this chapter are not admissible against the petsdn
undertaking the response action, and are not disceverable io
any civil or administrative proceeding against the participant
undertaking the response action except in a judicial ot
administrative procecding initiated to enforce this chapter in
connection with an alleqed vioclation therten?. This
pretibition aqainst admissibility does not apply to any Lersam
whaose covenant nod te sue has been revoked under this chapter.

4. €Enrolling a site pursuant to this chapter or
participating in a response action shall aot be ccnstrued <o
be an ackerowiedgnent that the conditions a: the atfected area
identified acd aldressed Ly Lhe response action vons
threat. or danger Lo public health or satety or the
envircarent .,

Sec. 20. NE4 S2CTION, 1556.306  LIAH:LITY PROTECTLONS.

The protections from lianility afforded under tn.s chapler
shall be ir addition to the exclusions to any liabilivy
protections afforded participants under any other prevision of
the Code.

$ec. 2., NEW SECHION, 43$H.307 LIABILITY rOR His RILTASE
Q% BEYOND AFFECTED AREA.

Protecticns afforded in this chapter shall not retieve a
perscn from liability for a reiesse of a4 havardous substance

ocearcing ad the enrolled site after the lusuvance of & n¢
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fursther action letter or irom lianility foer any conditicne
sutside the affected area addressed i the cleanup plan and no
further acti1on letter,

Sec. 22, NTW SEOTION.  456H.308  RELATIONSEIP TO FEDIRAL
Lan.,

The liability protection and imwonities affosded under thiy
chapter evxtend only te liability or potential l:abilily
arising under state law. It is nct intended 1o provide any
reliet as to Liability or potential liabiiity arising ounder
federal taw, This scction shall nok oe construed as
precluding any agreement with a Federal agency by which it
agrees to provide liability protection based on participation
and completion of a cleancp plan unde- this chapter.

Sec. 23. NEW SECTION. 455H.309 INCRIMENTAL PROPERTY
TAKES.

1. To encourage ecopomic develepment end the cecycling of
contaminated land to promote the purposes of this chapler,
cities and vcounties roy provide by ordinance that the costys of
carrying oat response actions under this chapler ate o be
reimbarsed, in whale or in part, by lacremental preperty taxes
ever a4 six-year perind. A city oY ¢ounty which implements the
oprion provided fer under this sectinn shall provide that
taxen levied on property entolled in the lard recyeling
presram undet this chaptar each year by or for the benefit of
the stabe, city, county, schoo! distc.cl, ©r other taxing
district sbkall be divided ags provided in seciion $03.19,
subsentions 1 and 2, in tpe same marner as if the enrolied
property was taxeble properly in an urdan renawal project.
Incremental property taxes collected under this section shall
be placed in a special fund of the clity o ¢oarty. A
participent shall pe reimbursed with moneys tror the grecial
furd for cests assccianed with carrying out & resporse action
in aseordance with rules adopsed dy the commiszion. Brginning
in the fcurth of the six years of ccllecting increnental

sropetty taxes, tne ciuty or counly shall becir cecreaning by
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twenty five percent cach year thne arount of incremental
property taxes computed under this section,
SUBCHAPTER 4
LARD RECYCLING FOXD

Sec. 24. NEW SECTION. 6S%5KE.401 LAND RECYCLING FUND.

1. A land recycling fund is creatmd within the state
treasury under the control of the comrission. Moneys received
from fees, general revenue, federal funds, gifts, bequests,
dorations, or other meneys 50 designated shall be depasited an
the fund. Any unexpended nalance in the land recycling fund
at the end of each fiscal year shall be retained in the fund,
notw . thstanding secticn 8,33,

2. The commission may use the land recycling fund to
provide for all of the following:

a. Firnancial assistance to political subdivisions of the
state for activities related to an ¢nrolled site,

b. Pinancial assistance and incentives for qualifying
enrolied sites.

c. Funding tor any other purpose consistent with this
chapter and deemed appropriate by the commission.

SUBCHRPIER S
MISCELLANEOUS BROVISIONS

Sec. 25, NEW STOTTON,  455H.501  RULEMAKING.

1 developing rules to Implement this chapter, the
commission shull do all of the following:

i Ditect the department to work jointly «ith the
technical advisory committee,

2. PRequire that by July 1, 1993, the department and the
technical advisory committee submit rules to irplement this
chapter and a report desctibing those rules to the cerwnission.

3. Adopt rules to implement and adrinister this chapter by
October 1, 1998.

Sec. 26. HNEX SKECTION.  455H.502 THECHHNICAL ADVISORY
COMMTTTEE.

Senate File %28, po 26

1. The technical advisory cormittee shall consist of a
representative of cack of the follewing orgamizations:

4. The lowa enviconmental council,

L. The consulting engineers council.

c. The lowa association of hpusiness anc industry.

d. The agribusiness association of lowa.

e. An engincer cmployed by a city or county which 15
appointed joinkly by the Iowa league of cities and icwa stale
association of counties,

f. The department of economic developnent.

g. The center For health effects of enviconmental
contamination.

k. The lowa state university c¢f science and technology
college of engineecing.

i. The groundwater professional association.

2. The technical advisory committee shall do all of the
following:

a. HWotk jointly with the departrent to develop rules Lo
implement this chapter. The rules shall include, but not be
limited to, rules relating to the prioritization of enrolled
s5ikes,

b, Prepare with the department a joint teport by January
1, 1998, for the genecral assembly regarding the status of the
rule drafting.

¢. Prepare a joint regort with the depactment regarding
the pioposed tules Lo be subwitted to the cormizsion.

d. Select o chairperson and vice chairperson fron among
its members to preside at its mectings.

e, Cease functioning once rules fully implementing this
chapter are in effecc,

3. The members of the technical advisory coemittee shall
be reimbursed for theirv actual expenses in accordarce with
section 7R.6, subsection 2, for performing the cflicial duties

of the sdvisory corm.ttee,
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Senate File 323, p. 29

The provigions of this chapter shall not prevent the
éeparteent Erom enforcing both apecific numerical cleanup
standardés and wonitoring of compliancd roquirements
specitically reguired ¢ be entforced by the federal goverament
as a condition of the receipt of program authorization,
delegation, prinacy, or federal funds.

Sec. 3S. HEW SECTION. 4%5H.%11 CFEDERAL STRINGENCY.

Any cules or standards established pursuant to this chapter
shall be no more skringent than thoze regquited under any

comparaple federal law or regulaticn.

MARY E. KRAMFR
President of the Senate

ROM J. CUORBETT
Speaker of the House

I hereby cectify that this bill originated in the Secate and
i known as Secate File 528, Seventy-seventh Gencral Assembly,

MART PAT GUNDERSON
Secretary of the Senate
_. L9972

Approved
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TERRY E. BRANSTAD

Sovernor




