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misrepresentation, definitions of employment and wages for 
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S.F. 2341 H.F. 

1 Section 1. Section 96.3, Code Supplement 1995, is amended 

2 by adding the following new subsection: 

3 NEW SUBSECTION. 10. VOLUNTARY INCOME TAX WITHHOLDING. 

4 All payments of benefits made after December 31, 1996, are 

5 subject to the following: 

6 a. An individual filing a new application for benefits 

7 shall, at the time of filing the application, be advised of 

8 the following: 

9 (1) Benefits paid under this chapter are subject to 

10 federal and state income tax. 

11 (2) Legal requirements exist pertaining to estimated tax 

12 payments. 

13 (3) The individual may elect to have federal income tax 

14 deducted and withheld from the individual's payment of 

15 benefits at the amount specified in the Internal Revenue Code 

16 as defined in section 422.3. 

17 (4) The individual may elect to have Iowa state income tax 

18 deducted and withheld from the individual's payment of 

19 benefits at the rate of five percent. 

20 (5) The individual shall be permitted to change the 

21 individual's previously elected withholding status. 

22 b. Amounts deducted and withheld from benefits shall 

23 remain in the unemployment compensation fund until transferred 

24 to the appropriate taxing authority as a payment of income 

25 tax. 

26 c. The commissioner shall follow all procedures specified 

27 by the United States department of labor, the federal internal 

28 revenue service, and the department of revenue and finance 

29 pertaining to the deducting and withholding of income tax. 

30 d. Amounts shall be deducted and withheld under this 

31 subsection only after amounts are deducted and withheld for 

32 any overpayment of benefits, child support obligations, and 

33 any other amounts authorized to be deducted and withheld under 

34 federal or state law. 

35 Sec. 2. Section 96.5, subsection 1, paragraph i, Code 
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1 Supplement 1995, is amended to read as follows: 

2 i. The individual is unemployed as a result of the 

3 individual's employer selling or otherwise transferring a 

4 clearly segregableand identifiable part of the employer's 

5 business or enterprise to another employer which does not make 

6 an offer of suitable work to the individual as provided under 

7 subsection 37-howe~e~. However, if the individual does 

8 accept, and works in and is paid wages for, suitable work with 

9 the acquiring employer, the ae~tl±r±ft9-employer-±mmed±aeely 

10 beeomes-ehargeable-for-ehe benefits paid which are based on 

11 the wages paid by the transferring employer shall be charged 

12 to the unemployment compensation fund provided that the 

13 acquiring employer has not received, or will not receive, a 

14 partial transfer of experience under the provisions of section 

15 96.7, subsection 2, paragraph "btl. Relief of charges under 

16 this paragraph applies to both contributory and reimbursable 

17 employers, notwithstanding section 96.8, subsection 5. 

18 Sec. 3. Section 96.11, subsection 5, Code 1995, is amended 

19 by striking the subsection. 

20 Sec. 4. Section 96.11, subsection 6, Code 1995, is amended 

21 to read as follows: 

22 6. EMPLOYMENT STABILIZATION. The commissionerL with the 

23 advice and aid of ehe-8d~±sory-eotlfte±l7-8ftd-ehrotl9h the 

24 appropriate bureaus of the division, shall take all 

25 appropriate steps to reduce and prevent unemployment; to 

26 encourage and assist in the adoption of practical methods of 

27 vocational training, retraining and vocational guidance; to 

28 investigate, recommend, advise, and assist in the 

29 establishment and operation, by municipalities, counties, 

30 school districts, and the state, of reserves for public works 

31 to be used in times of business depression and unemployment; 

32 to promote the ~e-employmefte reemployment of unemployed 

33 workers throughout the state in every other way that may be 

34 feasible; and to these ends to carryon and publish the 

35 results of investigations and research studies. 
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1 Sec. 5. Section 96.13, sUbsection 3, paragraph a, 

2 unnumbered paragraph 1, Code 1995, is amended to read as 

3 follows: 

4 There is created in the state treasury a special fund to be 

5 known as the special employment security contingency fund. 

6 All interest, fines, and penalties, regardless of when they 

7 become payable, collected £rom-em~ioyer~ under section 96.14 

8 and section 96.16, subsection 4, shall be paid into the fund. 

9 The moneys shall not be expended or available for expenditure 

10 ln any manner which would permit their substitution for 

11 federal funds which would in the absence of the moneys be 

12 available to finance expenditures for the administration of 

13 the department. However, the moneys may be used as a 

14 revolving fund to cover expenditures for which federal funds 

15 have been duly requested but not yet received, subject to the 

16 charging of the expenditures against the funds when received. 

17 The moneys may be used for the payment of costs of 

18 administration which are found not to have been properly and 

19 validly chargeable against federal grants or other funds, 

20 received for the department. The moneys in the fund are 

21 specifically made available to replace, within a reasonable 

22 time, any moneys received by this state in the form of grants 

23 from the federal government for administrative expenses which 

24 because of any action or contingency have been expended for 

25 purposes other than, or in excess of, those necessary for the 

26 proper administration of the department. All moneys in the 

27 fund shall be deposited, administered, and disbursed in the 

28 same manner and under the same conditions and requirements as 

29 are provided by law for other special funds in the state 

30 treasury. Interest earned upon moneys in the fund shall be 

31 deposited in and credited to the fund. 

32 Sec. 6. Section 96.16, subsection 4, Code 1995, is amended 

33 to read as follows: 

34 4. MISREPRESENTATION. An individual who, by reason of the 

35 nondisclosure or misrepresentation by-ene-iftoiviotlei-or-by 
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1 8ftOener of a material fact, has received 8fty-s~m-8s an amount 

2 of benefits under this chapter while any conditions for the 

3 receipt of benefits ~mpo~eo-by-en±s-enapeer were not fulfilled 

4 ~ft-ene-~ftd~~~d~8l~s-ease7-or-wn±~e-ene-±nd±~±otla~-was 

5 d~sq~a~~~~ed-~rom-reee~~~n9-bene~~es, shall, in the discretion 

6 of the division o~-;ob-~er~±ee, either be liable to have the 

7 s~m amount deducted from any future benefits payable to the 

8 individual ~noer-en~s-en8peer or shall be liable to repay to 

9 the division for the unemployment compensation fund, 8-Stlm an 

10 amount equal to the amount ~o received by the individual. If 

11 the individual fails to repay the overpayment in full within 

12 ninety days from the date the overpayment becomes final, or 

13 within ninety days after the date of sentencing in a 

14 EEosecution concerning the overpayment, the individual shall 

15 also pay a penalty equal to thirty percent of the overpayment 

16 amount. If the division seeks to recover the amount of the 

17 benefits or penalty by having the individual pay-eo repay the 

18 division 8-9tlm-eqtla~-eo-enae-amotlne, the division may file a 

19 lien with the county recorder in favor of the state on the 

20 individual's property and rights to property, whether real or 

21 personal. The amount of the lien shall be collected in a 

22 manner similar to the provisions for the collection of past-

23 due contributions in section 96.14, subsection 3. All 

24 penalties on overpayments of benefits collected under this 

25 chapter shall be deposited in the special employment security 

26 fund created pursuant to section 96.13, subsection 3. 

27 Sec. 7. Section 96.19, subsection 18, paragraph a, Code 

28 Supplement 1995, is amended by adding the following new 

29 subparagraph: 

30 NEW SUBPARAGRAPH. (9) A member of a limited liability 

31 company. For such a member, the term "employment" shall not 

32 include any portion of such service that is performed in lieu 

33 of making a contribution of cash or property to acquire a 

34 membership interest in the limited liability company. 

35 Sec. 8. Section 96.19, subsection 18, paragraph f, Code 
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1 Supplement 1995, is amended to read as follows: 
2 f. 1!l Services performed by an individual for wages 
3 shall be deemed to be employment subject to this chapter 

4 unless and until it is shown to the satisfaction of the 
5 division o£-;ob-ser~±ee that such individual has been and will 

6 continue to be free from control or direction over the 

7 performance of such services, both under the individual's 

8 contract of service and in fact. 
9 (2) Services performed by an individual for two or more 

10 employing units shall be deemed to be employment to each 
11 employing unit for which the services are performed. However, 

12 an individual who concurrently performs services as a 

13 corporate officer for two or more related corporations and who 

14 is paid through a common paymaster that is one of the related 

15 corporations may, at the discretion of such related 
16 corporations, be considered to be in the employment of only 

17 the common paymaster. 
18 Sec. 9. Section 96.19, subsection 41, Code Supplement 
19 1995, is amended by adding the following new paragraph: 

20 NEW PARAGRAPH. e. Any portion of the remuneration to a 

21 member of a limited liability company based on a membership 

22 interest in the company provided that the remuneration is 

23 allocated among members, and among classes of members, in 

24 proportion to their respective investments in the company. If 

25 the amount of remuneration attributable to a membership 
26 interest cannot be determined, the entire amount of 

27 remuneration shall be deemed to be based on services 

28 performed. 

29 Sec. 10. EFFECTIVE AND APPLICABILITY DATE. Section 1 of 

30 this Act takes effect on January 1, 1997, and is applicable to 

31 unemployment compensation benefits paid on or after that date. 

32 EXPLANATION 

33 Section 1 permits the department of employment services to 
34 deduct and withhold federal and state income tax from 
35 unemployment compensation benefits if the claimant chooses. 
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1 This section takes effect January 1, 1997, and applies to 

2 unemployment compensation benefits paid on or after that date. 

3 Section 2 allows employers who purchase part of a business 

4 to be relieved of unemployment insurance charges unless the 

5 acquiring employer requests and is granted a partial transfer 

6 of experience. This section of the bill also treats 

7 reimbursable and contributory employers the same. 

8 Sections 3 and 4 eliminate the job service advisory 

9 council. 

10 Section 6 establishes a 30 percent penalty for an 

11 individual who is determined to have collected unemployment 

12 compensation benefits through misrepresentation or 

13 nondisclosure of a material fact and who has not repaid the 

14 overpayment within 90 days. Sections 5 and 6 provide that the 

15 amount of penalty collected will be deposited in the special 

16 employment security contingency fund. 

17 Section 7 defines services performed by a member of a 

18 limited liability company, beyond services performed in making 

19 a contribution to the membership interest in the company, as 
20 employment. 

21 Section 8 allows an individual who is concurrently a 

22 corporate officer of two or more related corporations, and who 

23 is paid through only one of those corporations, to be reported 

24 as an employee of only the corporation that issues the 

25 paycheck. 

26 Section 9 limits the definition of wages for purposes of 

27 unemployment compensation to only the remuneration received by 

28 limited liability company members above their contributions to 

29 their membership interest in the company. 
30 

31 

32 

33 

34 

35 
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SENATE FILE 
S-5360 

1 Amend Senate'File 2341 as follows: 
2 1. Page 2, by inserting after line 17 the 
3 following: 
4 "Sec. Section 96.5, subsection 2, Code 
5 Supplemen~995, is amended by adding the following 
6 new paragraph: . 
7 NEW PARAGRAPH. d. For purposes of this 
8 subsection, "misconduct" includes, but is not limited 
9 to, the nondisclosure or misrepresentation of relevant 

10 information on the individual's application. for 
11 employment, the failure to comply with the employer's 
12 work-related rules, and the failure to comply with the 
13 provisions of an employee handbook if the handbook was 
14 provided to the individual upon commencing employment 
15 or during the individual's probationary period with 
16 the employer." . 
17 2. Title page, line 4, by inserting after the 
18 word "charges," the following: "disqualification of 
19 benefits due to discharge of an individual for 
20 misconduct,". 
21 3. By renumbering as necessary. 

By ALLEN BORLAUG 

S-5360 FILED MARCH 14, 1996 
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SENATE FILE 2341 
S-5236 

1 Amend-Senate File 2341 as follows: 
2 1. Page 1, by inserting after line 34 the 
3 following: 
4 "Sec. . Section 96.4, subsection 4, unnumbered 
5 paragraph--r; Code 1995, is amended to read as follows: 
6 The individual has been paid wages for insured work 
7 during the in4ividual's base period in-an-amo~ne-ae 
8 zease-one-and-one-q~areer-e±mes-ehe-wages-paid-eo-ehe 
9 indiv±dttez-dttr±n9-ehae-~~areer-of-ehe-±nd±v±dtlaz~s 

10 base-pe~±od-in-wh±eh-ehe-±nd±v±d~az~s-wages-we~e 
11 highese; provided that the individual has been paid 
12 wages for insured work totaling at least three and 
13 five-tenths percent of the statewide average annual 
14 wage for insured work, computed for the preceding 
15 calendar year if the individual's benefit year begins 
16 on or after the first full week in July and computed 
17 for the second preceding calendar year if the 
18 individual's benefit year begins before the first full 
19 week in July, in that calendar quarter in the 
20 individual's base period in which the individual's 
21 wages were highest, and the individual has been paid 
22 wages for insured work totaling at least one-half of 
23 the amount of wages required under this subsection in 
24 the calendar quarter of the base period in which the 
25 individual's wages were highest, in a calendar quarter 
26 in the individual's bas~ period other than the 
27 calendar quarter in which the individual's wages were 
28 highest. The calendar quarter wage requirements shall 
29 be rounded to the nearest multiple of ten dollars." 
30 2. By renumbering as necessary. 
~ 3/IR/'1t By TOM VILSACK 

S-5236 FILED MARCH 6, 1996 

SENATE FILE 2341 
5-5211 

1 Amend Senate File 2341 as follows: 
2 1. Page 4, line 16, by inserting after the word 
3 "amount." the following: "If the individual repays 
4 the ove:payment within ninety days, section 96.5, 
5 subsectlon 8, shall not apply unless the individual 
6 had an overpayment which occurred in five or more 
7 week~ or the individual had a prior overpayment for 
8 nondl.sclosure or misrepresentation." 
9 2. Page 5, by inserting after line 31 the 

10 following: 
11 "Sec. __ APPLICABILITY PROVISION. Any 
12 overpayments to an individual due to nondisclosure or 
13 misrepresentation pursuant to section 96.16, 
14 subsection 4, that occurred prior to the effective 
15 date of the amendment to section 96.16, subsection 4, 
16 in t~is Act, shall constitute a prior overpayment for 
17 nondlsclosure or misrepresentation as provided in the 

/ 18 amendment to section 96.16, subsection 4, as provided 

1J;\\
~\q (0 1

20
9 in this Act." 

\ 3. By renumbering as necessary.' o By DICK' L. DEARDEN 

~~.~~ S-5211 FILED MARCH 5, 1996 
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A BILL FOR 

Act relating to the components of the unemployment insurance 

system concerning the job service advisory council, voluntary 

income tax withholding from unemployment benefits, relieving 

certain employers from certain unemployment insurance charges, 

collection of unemployment compensation benefits through 

misrepresentation, definitions of employment and wages for 

members of limited liability companies, and unemployment 

insurance tax liability for corporate officers, and providing 

an effective and applicability date. 

IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

SF 2341 
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S.F. Z&W H.F. 

1 Section 1. Section 96.3, Code Supplement 1995, is amended ,.' 

2 by adding the following new subsection: 

3 NEW SUBSECTION. 10. VOLUNTARY INCOME TAX WITHHOLDING. 

4 All payments of benefits made after December 31, 1996, are 

5 subject to the following: 

6 a. An individual filing a new application for benefits 

7 shall, at the time of filing the application, be advised of 

8 the following: 

9 (1) Benefits paid under this chapter are subject to 
10 federal and state income tax. 

11 (2) Legal requirements exist pertaining to estimated tax 

12 payments. 

13 (3) The individual may elect to have federal income tax 

14 deducted and withheld from the individual's payment of 

15 benefits at the amount specified in the Internal Revenue Code 

16 as defined in section 422.3. 

17 (4) The individual may elect to have Iowa state income tax 

18 deducted and withheld from the individual's payment of 

19 benefits at the rate of five percent. 

20 (5) The individual shall be permitted to change the 

21 individual's previously elected withholding status. 

22 b. Amounts deducted and withheld from benefits shall 

23 remain 

24 to the 

25 tax. 

26 c. 

27 by the 

in the unemployment compensation fund until transferred 

appropriate taxing authority as a payment of income 

The commissioner shall follow all procedures specified 

United States department of labor, the federal internal 

28 revenue serviiCe, and the department of revenue and finance "~ 

29 pertaining to the deducting and withholding of income tax. 

30 d. Amounts shall be deducted and withheld under this 

31 subsection only after amounts are deducted and withheld for 

32 any overpayment of benefits, child support obligations, and 

33 any other amounts authorized to be deducted and withheld under' 
34 federal or state law. 

35 Sec. 2. Section 96.4, subsection 4, unnumbered paraqraph 
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, S.F. 23fl H.F. 

1 1, Code 1995, is amended to read as follows: 
• fMi#<t{~" ~?f1& 'ifW'~~ r::rm:z 

2 The individual has been paid wages for insured work during 
~· .... MI$i;;Wts~~~~y_ F:~~~~~~'~~me= fit~~"n;;*'_ r~~ 

3 the individual's base Eel' ],00 ±rt-di'l-'E!ffi.ot:U'1;e-a:e-3:e[ls\:'-ofle-Q'''.,~l 
.... ,yizm::lI;;;;p;~~....,L.:.::t.:%.~~~~ .... "'J'Qil'~:.'~'%=~~~-;-~-.;tQ(..l:!-'~~.;~..7~.:&..~' . ./ 

4 e>f:'18 ·-(rc.:;;,:p'i:eZ'~"i:1:mes-\:1'~2-·I;J'a~es-'Pc; :i:ci-ico- <f.-:',e«' ~cncl±v'; :'J:ax-("1\:! i':h1~-'~ft~'<: 
~'A:~;.;:~rtr.~.,.:~.-:z;Q'~t1!~~·il.ir~1~::':.J::r~~,:'ii,\~-f..~T""!:'~.r~--::::-2~T>;~:-; ._:'~~1.~~'::~~~~ 

5 E;c·:{:l:;:,eer-6:0--ehe-:::ncl±v±dClai:.J.8·-b88e-6ei·i6d-±rl-~'1tliei'l-'t!he 
t.'T_. _·C::JZ,::~:::~&:S:;':;;:~:~-li:.~T.;.;~..:D~~~~~~.-."'~<&~~~~ 

6 iE.cii~.~e}ija~,:?-w~~es-r!~'l:·'!:.~I:'C~.!t~E.~ ;~ov.ide4 that ~h~ in~i vidual 
~~ ••. ,.,''1,~.~~~_~~ ........ ~.&,:n;:;:>........:..., ..... _....=t:~~ . .l_~;~.'~. • - .......... ~~~~~:.t:~;;aw blliWii'li!&i1 

7 ~~=~:P~~.? r:,"~~~~~~~:.~~~~a!~~otal~ a ~...Lr~~~~~ 
8 .!~~J..~~~~' B~r~~,2f t~~~~~~~de7 av~~~e.,~:}i:~~:"i'~~~~ 
9 ci~.d:: .. ~u~~<l:'~~~~~~~~~ej" for . .$he preceding ;,~s1~we~ .... ~ 

10 ~,;e iI2.~4;'~~~d,~.~;: b~i t ~eCU'-2~gins .2P or after thehtirst.. 
11 full week in July and computed for the second preceding 

.w::-::±+ E?"'?P""'"FYVi"5'5R"WPP**e :iRMe ,r:fJljdl"-m;;;:-Jti!~" iIFF"MWFi ,.. W 

12 ';:,lendarrye!i.r if ,,~~:"'l;;.9l~' s benef~ t year begLns b?fore 
13 ;Wirst f

w
'!l} Wte;~W-IJ77JulY, in that c#endar qualter in thlm 

14 ,individual' ~~se g~r iog,..j.n which the indi vid;;;al' swages werL 

15 h~5~he:;; ar;,~!q the indi vaidual has been ~aid wages for insured 
16 work to}aling~t least one-half of the a~nt of waqes 

17 required under th~s subsection in the calendar quar~.!:!fg<?f tt;.,.7e 
18 base period in which the individual's wa~es were h~hest, ~n a 

19 calenda; quarter in the individual's base period other than 

20 the calendar quarter in which the individual's wages were 
=m' a. 

21 highest. The calendar quarter wage requirements sh~ll be. 

22 rounded to the nearest multiple of ten dollars. 

23 Sec. 3. Section 96.5, subsection 1, paragraph i, Code 

24 Supplement 1995, is amended to read as follows: 

25 i. The individual is unemployed as a result of the 

26 individual's employer selling or otherwise transferring a 

27 clearly segregable and identifiable part of the employer's 

28 business or enterprise to another employer which does not make 

29 an offer of suitable work to the individual as provided under 

30 subsection 3;-"owe~e~. However, if the individual does 

31 accept, and works in and is paid wages for, suitable work with 

32 the acquiring employer, the ~~q~i~in9-emptoye~-immedi~~ety 

33 be~ome~-~"erge~bte-~o~-~he benefits paid which are based on 

34 the wages paid by the transferring employer shall be charged 

35 to the unemployment compensation fund provided that the 
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1 acquiring employer has not received, or will not receive, a 

2 partial transfer of experience under the provisions of section 

3 96.7, subsection 2, paragraph "b". Relief of charges under 

4 this paragraph applies to both contributory and reimbursable 

5 employers, notwithstanding section 96.8, subsection 5. 

6 Sec. 4. Section 96.11, subsection 5, Code 1995, is amended 

7 by striking the subsection. 

8 Sec. 5. Section 96.11, subsection 6, Code 1995, is amended 

9 to read as follows: 

10 6. EMPLOYMENT STABILIZATION. The commissionerL with the 

11 advice and aid of ~h~-~d~±~ory-eottfte±~7-~ftd-~hrott~h the 

12 appropriate bureaus of the division, shall take all 

13 appropriate steps to reduce and prevent unemployment; to 

14 encourage and assist in the adoption of practical methods of 

15 vocational training, retraining and vocational guidance; to 

16 investigate, recommend, advise, and assist in the 

17 establishment and operation, by municipalities, counties, 

18 school districts, and the state, of reserves for public works 

19 to be used in times of business depression and unemployment; 

20 to promote the r~-~mp~oym~ft~ reemployment of unemployed 

21 workers throughout the state in every other way that may be 

22 feasible; and to these ends to carryon and publish the 

23 results of investigations and research studies. 

24 Sec. 6." Section 96.13, subsection 3, paragraph a, 

25 unnumbered paragraph 1, Code 1995, is amended to read as 

26 follows: 

27 There is created in the state treasury a special fund to be 

:l.' 28 known as the special employment secur i ty continge.ncy fund. 

29 All interest, fines, and penalties, regardless of when· they 

30 become payable, collected ~rom-emptoy~r~ under section 96.14 

31 and section 96.16, subsection 4, shall be paid into the fund. 

32 The moneys shall not be expended or available for expenditure 

33 in any manner which would permit their substitution for 

34 federal funds which would in the absence clf the moneys be 

35 available to finance expenditures for the administration of 

-3-
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1 the department. However, the moneys may be used as a 

2 revolving fund to cover expenditures for which federal funds 

3 have been duly requested but not yet received, subject to the 

4 charging of the expenditures against the funds when received. 

5 The moneys may be used for the payment of costs of 

6 administration which are found not to have been properly and 

7 validly chargeable against federal grants or other funds, 

8 received for the department. The moneys in the fund are 

9 specifically made available to replace, within a reasonable 

10 time, any moneys received by this state in the form of grants 

11 from the federal government for administrative expenses which 

12 because of any action or contingency have been expended for 

13 purposes other than, or in excess of, those necessary for the 

14 proper administration of the department. All moneys in the 

15 fund shall be deposited, administered, and disbursed in the 

16 same manner and under the same conditions and requirements as 

17 are provided by law for other special funds in the state 

18 treasury. 

19 deposited 

20 Sec. 7. 

21 to read as 

Interest earned upon moneys in the fund shall be 

in and credited to the fund. 

Section 96.16, subsection 4, Code 1995, is amended 

follows: 

22 4. MISREPRESENTATION. An individual who, by reason of the 

23 nondisclosure or misrepresentation by-e"e-±na±v±atl~~-o~-by 

24 ~noe"e~ of a material fact, has received ~ny-~tlm-~~ an amount 

25 of benefits under this chapter while any conditions for the 

26 receipt of benefits ±m~o~ea-by-e"±~-e"~~ee~ were not fulfilled 

27 ±n-e"e-±na±v±atl~~~~-e~~e7-0~-W"±~e-e"e-±na±v±atl~~-w~~ 

28 a±~~tl~~±~±ea-~~om-~eee±v±n~-bene~±e~, shall, in the discretion 

29 of the division o~-;ob-~e~v±ee, either be liable to have the 

30 ~tlm amount deducted from any future benefits payable to the 

31 individual tlnae~-~"±~-e"~~ee~ or shall be liable to repay to 

32 the division for the unemployment compensation fund, ~-~tlm an 

33 amount equal to the amount ~o received by the individual. If 

34 the individual fails to repay the overpayment in full within 

35 ninety days from the date the overpayment becomes final, or 

-4-
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1 within ninety days after the date of sentencing in a 

2 prosecution concerning the overpayment, the individual shall 

3 also pay a penalty equal to thirty percent of the overpayment 

4 amount. If the individual repays the overpayment within 

5 ninety days, sectlon g&.5, subsectlon 9, snaIl not apply 

6 unless the individual had an overpayment which occurred in 

7 five or more weeks or the individual had a prior overpayment 

8 for nondisclosure or misrepresentation. If the division seeks 

9 to recover the amount of the benefits or penalty by having the 

10 individual p8y-~O repay the division 8-~ttm-eqtt8~-~o-~h8t 

11 8mOtt~~, the division may file a lien with the county recorder 

12 in favor of the state on the individual's property and rights 

13 to property, whether real or personal. The amount of the lien 

14 shall be collected in a manner similar to the provisions for 

15 the collection of past-due contributions in section 96.14, 

16 subsection 3. All penalties on overpayments of benefits 

17 collected under this chapter shall be deposited in the special 

18 emJ2loyment security fund created Eursuant to section 96.13, 

19 subsection 3. 

20 Sec. 8. Section 96.19, subsection 18, paragraph a, Code 
21 Supplement 1995, is amended by adding the following new 

22 subparagraph: 

23 NEW SUBPARAGRAPH. ( 9 ) A member of a limited liability 

24 company. For such a member, the term "employment" shall not 

25 include any portion of such service that is performed in lieu 

26 of making a contribution of cash or property to acquire a 
27 membership interest in the limited liability company. 

28 Sec. 9. Section 96.19, subsecti~n 18, paragraph f, Code 

29 Supplement 1995, is amended to read as follows: 

30 f. 1!l Services performed by an individual for wages 

31 shall be deemed to be employment subject to this chapter 

32 unless and until it is shown to the satisfaction of the 

33 division o£-job-~er~±ee that such individual has been and will 

34 continue to be free from control or direction over the 

35 performance of such services, both under the individual's 
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1 contract of service and in fact. 

2 (2) Services performed by an individual for two or more 

3 employing units shall be deemed to be employment to each 

4 employing unit for which the services are performed. However, 

5 an individual who concurrently performs services as a 

6 corporate officer for two or more related corporations and who 

7 is paid through a common paymaster that is one of the related 

8 corporations may, at the discretion of such related 

9 corporations, be considered to be in the employment of only 

10 the common paymaster. 

11 Sec. 10. Section 96.19, subsection 41, Code Supplement 

12 1995, is amended by adding the following new paragraph: 

13 NEW PARAGRAPH. e. Any portion of the remuneration to a 

14 member of a limited liability company based on a membership 

15 interest in the company provided that the remuneration is 

16 allocated among members, and among classes of members, in 

17 proportion to their respective investments in the company. If 

18 the amount of remuneration attributable to a membership 

19 interest cannot be determined, the entire amount of 

20 remuneration shall be deemed to be based on services 

21 performed. 

22 Sec. 11. EFFECTIVE AND APPLICABILITY DATE. Section 1 of 

23 this Act takes effect on January 1, 1997, and is applicable to 

24 unemployment compensation benefits paid on or after that date. 

25 Sec. 12. APPLICABILITY PROVISION. Any overpayments to an 

26 individual due to nondisclosure or misrepresentation pursuant 

27 to section 96.16, subsection 4, that occurred prior to the 

28 effective date of the amendment to section 96.16, subsection 

29 4, in this Act, shall constitute a prior overpayment for 

30 nondisclosure or misrepresentation as provided in the 

31 amendment to section 96.16, subsection 4, as provided in this 

32 Act. 

33 

34 

35 

-6-

SF 2341 

ec/cc/26 



.d)vo~!. r, 
~J4~~~ 
'11ooJ"'v"!,~ .:r~. 

SS~·~~/7 

2~t"';"44¥~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

, SENATE/HOUSE ~·;~iF ~~'S3J / 
BY (PROPOSED DEPARTMENT OF 

EMPLOYMENT SERVICES BILL) 

Passed Senate, Date Passed House, Date -------Vote: Ayes Nays Vote: Ayes Nays 

An 

BE 

Approved _______________ _ 

A BILL FOR 

Act relating to the components of the unemployment insurance 

system concerning the job service advisory council, voluntary 

income tax withholding from unemployment benefits, relieving 

certain employers from certain unemployment insurance charges, 

collection of unemployment compensation benefits through 

misrepresentation, definitions of employment and wages for 

members of limited liability companies, and unemployment 

insurance tax liability for corporate officers, and providing 
an effective and applicability date. 

IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

TLSB 3284DP 76 

ec/cf/24 ........... -------------------



S.F. -----
'') 

I 

H.F. 

--.1.. Section;l. Section 96.3, Code Supplement 1995, is amended 

2 by adding the following new subsection: 

3 NEW SUBSECTION. 10. VOLUNTARY INCOME TAX WITHHOLDING. 

4 All payments of benefits made after December 31, 1996, are 

5 subject to the following: 

6 a. An individual filing a new application for benefits 

7 shall, at the time of filing the application, be advised of 

8 the following: 

9 '(1) Benefits paid under this chapter are subject to 

10 federal and state income tax. 

11 (2) Legal requirements exist pertaining to estimated tax 

12 payments. 

13 (3) The individual may elect to have federal income tax 

14 deducted and withheld from the individual's payment of 

15 benefits at the amount specified in the Internal Revenue Code 

16 as defined in section 422.3. 

17 (4) The individual may elect to have Iowa state income tax 

18 deducted and withheld from the individual's payment of 

19 benefits at the rate of five percent. 

20 (5) The individual shall be permitted to change the 

21 individual's previously elected withholding status. 

22 b. Amounts deducted and withheld from benefits shall 

23 

24 

25 

remain 

to the 

tax. 

in the unemployment compensation fund until transferred 

appropriate taxing authority as a payment of income 

26 c. 

27 by the 

The commissioner shall follow all procedures specified 

United States department of labor, the federal internal 

28 revenue service, and the department of revenue and finance 

29 pertaining to the deducting and withholding of income tax. 

30 d. Amounts shall be deducted and withheld under this 

31 subsection only after amounts are deducted and withheld for 

32 any overpayment of benefits, child support obligations, and 

33 any other amounts authorized to be deducted and withheld under 

34 federal or state law. 

35 Sec. 2. Section 96.5, subsection 1, paragraph i, Code 
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1 Supplement 1995, is amended to read as follows: 

2 i. The individual is unemployed as a result of the 

3 individual's employer selling or otherwise transferring a 

4 clearly segregable and identifiable part of the employer's 

5 business or enterprise to another employer which does not make 

6 an offer of suitable work to the individual as provided under 

7 subsection 3;-hewe~er. However, if the individual does 

8 accept, and works in and is paid wages for, suitable work with 

9 the acquiring employer, the ee~tl±r±ftg-effipxeyer-±mmed±etexy 

10 beeeffie3-ehergeebxe-~er-the benefits paid which are based on 

11 the wages paid by the transferring employer shall be charged 

12 to the unemolovment compensation fund provided that the 

13 acaui~:ng emplover has not received, or will not receive, a 

14 partial transfer of experience under the provisions of section 

15 96.7, subsection 2, paragraph "b". Relief of charges under 

16 this Da~agraph aoplies to both contributory and reimbursable 

17 emolovers, notwithstanding section 96.8, subsection 5. 

18 Sec. 3. Section 96.11, subsection 5, Code 1995, is amended 

19 by striking the subsection. 

20 Sec. 4. Section 96.11, subsection 6, Code 1995, is amended 

21 to read as follows: 

22 6. EMPLOYMENT STABILIZATION. The commissionerL with the 

23 advice and aid of the-ed~±3ery-eetlfte±x,-eftd-thretlgh the 

24 appropriate bureaus of the division, shall take all 

25 appropriate steps to reduce and prevent unemployment; to 

26 encourage and assist in the adoption of practical methods of 

27 vocational training, retraining and vocational guidance; to 

28 investigate, recommend, advise, and assist in the 

29 establishment and operation, by municipalities, counties, 

30 school districts, and the state, of 'reserves for public works 

31 to be used in times of business depression and unemployment; 

32 to promote the ~e-e~pxey~e~t reemployment of unemployed 

33 workers throughout the state in every other way that may be 

34 feasible; and to these ends to carryon and publish the 

35 results of investigations and research studies. 
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1 Sec. 5. Section 96.13, subsection 3, paragraph a, 

2 unnunbered paragraph 1, Code 1995, is anended to read as 

3 follows: 

4 There is created in the state treasury a special fund to be 

5 known as the special employment security contingency fund. 

6 All interest, fines, and penalties, regardless of when they 

7 become payable, collected freffi-effip~eyer~ under section 96.14 

8 and section 96.16, subsection 4, shall be paid into the fund. 

9 The moneys shall not be expended or available for expenditure 

10 in any manner which would permit their substitution for 

11 federal funds which would in the absence of the moneys be 

12 available to finance expenditures for the administration of 

13 the department. However, the moneys may be used as a 

14 revolving fund to cover expenditures for which federal funds 

15 have been duly requested but not yet received, subject to the 

16 charging of the expenditures against the funds when received. 

17 The moneys may be used for the payment of costs of 

18 administration which are found not to have been properly and 

19 validly chargeable against federal grants or other funds, 

20 received for the department. The moneys in the fund are 

21 specifically made available to replace, within a reasonable 

22 time, any moneys received by this state in the form of grants 

23 from the federal government for administrative expenses which 

24 because of any action or contingency have been expended for 

25 purposes other than, or in excess of, those necessary for the 

26 proper administration of the department. All moneys in the 

27 fund shall be deposited, administered, and disbursed in the 

28 same manner and under the same conditions and requirements as 

29 are provided by law for other special funds in the state 

30 treasury. 

31 deposited 

32 Sec. 6 • 

33 to read as 

Interest earned upon moneys in the fund shall be 

in and credited to the fund. 

Section 96.16, subsection 4, Code 1995, is amended 

follows: 

34 4. MISREPRESENTATION. An individual who, by reason of the 

35 nondisclosure or misrepresentation by-~he-±~e±~±dtla~-er-by 
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1 e~e~~er of a material fact, has received ~fty-~~m-~~ an amount 

2 of benefits under this chapter while any conditions· for -the 

3 receipt of benefits ±mpe~ed-by-eh±~-eh8peer were not fulfilled 

'4 ±ft-~he-±ftd±~±d~8ii~-e8~e7-er-wh±ie-ehe-±ftd±~±d~8i-W8~ 

5 e±~~~ei±i±ed-~reffi-reee±~±ft9-beftei±e~, shall, in the discretion 

6 of the division ef-jeb-~er~±ee, either be liable to have the 

7 ~tiffi amount deducted from any future benefits payable to the 

8 individual tinder-~h±~-eh8p~er or shall be liable to repay to 

9 the division for the unemployment compensation fund, 8-~tiffi an 

10 amount equal to the amount ~e received by the individual. If 

11 the individual fails to reDay the overDayment in full within 

12 ninety days from the date the overpayment becomes final, or 

13 within ninety days after the date of sentencing in a 

14 orosecution concerning the overpavment, the individual shall 

15 also pay a oenalty eoual to thirty percent of the overpayment 

16 amount. If the division seeks to recover the amount of the 

17 benefits or oenalty by having the individual p~y-ee repay the 

18 division e-~tiffi-e~ti8i-ee-eh~e-affietifte, the division may file a 

19 lien with the county recorder in favor of the state on the 

20 individual's property and rights to property, whether real or 

21 personal. The amount of the lien shall be collected in a 

22 manner similar to the provisions for the collection of past-

23 due contributions in section 96.14, subsection 3. All 

24 oenalties on overpayments of benefits collected under this 

25 chapter shall be deposited in the soecial employment security 

26 fund created pursuant to section 96.13, subsection 3. 

27 Sec. 7. Section 96.19, subsection 18, paragraph a, Code 

28 Supplement 1995, is amended by adding the following new 

29 sub9aragraph: 

30 NEW SUB?ARAG~APH. (9) A member of a limited liability 

31 company. For such a member, the term "emp10yment" shall not 

32 include any portion of such service that is performed in lieu 

33 of making a contribution of cash or property to acquire a 

34 membership interest in the limited liability company. 

35 Sec. 8. Section 96.19, subsection 18, paragraph ff Code 
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1 Supplement 1995, is amended to read as follows: 

2 f. l!l Services performed by an individual for' wages 

3 shall be deemed to be employment subject to this chapter 

4 unless and until it is shown to the satisfaction of the 

5 division e~-1eb-~e~~±ee that such individual has been and will 

6 continue to be free from control or direction over the 

7 performance of such services, both under the individual's 

8 contract of service and in fact. 

9 (2) Services performed bv an individual for two or more 

10 e~ploving units shall be deemed to be employment to each 

11 employing unit for which the services are performed. However, 

12 an individual who concurrently performs services as a 

13 corporate officer for two or more related corporations and who 

14 is paid through a cor-mon paymaster that is one of the related 

15 corporations may, at the discretion of such related 

16 cor?orations, be considered to be in the employment of only 

17 the corrnon paymaster. 

18 Sec. 9. Section 96.19, subsection 41, Code Supplement 

19 1995, is amended by adding the following new paragraph: 

20 NEW PARAGRAPH. e. Any portion of the remuneration to a 

21 member of a limited liability company based on a membership 

22 interest in the company provided that the remuneration is 

23 allocated among members, and among classes of members, in 

24 proportion to their respective investments in the company. If 

25 the amount of remuneration attributable to a membership 

26 interest cannot be determined, the entire amount of 

27 remuneration shall be deemed to be based on services 

28 performed. 

29 Sec. 10. EFFECTIVE AND APPLICABILITY DATE. Section 1 of 

30 this Act takes effect on January 1, 1997, and is applicable to 

31 unemployment compensation benefits paid on or after that date. 

32 EXPLANATION 

33 Section 1 permits the department of employment services to 

34 deduct and withhold federal and state income tax from 

35 unemployment compensation benefits if the claimant chooses. 
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1 This section takes effect January 1, 1997, and applies to 

2 unemployment compensation benefits paid on or after that-date. 

3 Section 2 allows employers who purchase part of a business 

4 to be relieved of unemployment insurance charges unless the 

5 acquiring employer requests and is granted a partial transfer 

6 of experience. This section of the bill also treats 

7 reimbursable and contributory employers the same. 

8 Sections 3 and 4 eliminate the job service advisory 

9 council. 

10 Section 6 establishes a 30 percent penalty for an 

11 individual who is determined to have collected unemployment 

12 compensation benefits through misrepresentation or 

13 nondisclosure of a material fact and who has not repaid the 

14 overpayment within 90 days. Sections 5 and 6 provide that the 

15 amount of penalty collected will be deposited in the special 

16 employment security contingency fund. 

17 Section 7 defines services performed by a member of a 

18 limited liability company, beyond services performed in making 

19 a contribution to the membership interest in the company, as 

20 employment. 

21 Section 8 allows an individual who is concurrently a 

22 corporate officer of two or more related corporations, and who 

23 is paid through only one of those corporations, to be reported 

24 as an employee of only the corporation that issues the 

25 paycheck. 

26 Section 9 limits the definition of wages for purposes of 

27 unemployment compensation to only the remuneration received by 

28 limited liability company members above their contributions to 

29 their membership interest in the company. 

30 

31 

BACKGROUND STATEMENT 

SUBMITTED BY THE AGENCY' 

32 Sections 1 and 10 respond to the General Agreement on 

33 Tariffs and Trade (GATT) federal law which requires states to 

34 deduct and withhold federal income tax from unemployment 

35 co~pensation benefits if the claimant chooses. The states 
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1 must adopt this legislation by January 1997. This bill also 

2 authorizes the deduction and withholding of state income- taxes 

3 at the same time as the federal income taxes. This will 

4 provide a consistent deduction and will ensure state and 

5 federal income taxes are paid. 

6 Section 2 relates to legislation passed in 1995 that 

7 eliminated wage credit liability transfers. The legislation 

8 inadvertently did not address employers who purchase part of a 

9 business. This was unintentional and is corrected in this 

10 bill. One exception continues to exist which is when the 

11 acquiring employer requests and is allowed a partial transfer 

12 of experience. An acquiring employer chooses partial 

13 transfers to reduce its rate and should continue to be charged 

14 since it was a free choice. 

15 Sections 5 and 6. Currently, individuals who are 

16 determined to have collected unemployment benefits through 

17 misrepresentation as provided in section 96.16 lose the 

18 ability to collect benefits for up to one year. Those who do 

19 not file for benefits within three years are not penalized at 

20 all and those who do file can be heavily penalized. This 

21 proposal eliminates inconsistencies, is more equitable, and 

22 will be a greater deterrent for persons who might make a 

23 misrepresentation because people will know a penalty exists. 

24 If 100 percent of the penalties are collected, the revenue 

25 could be up to $465,000 annually, but only a 30 percent 

26 collection rate is expected. Twenty-five states have a 

27 similar penalty or interest provision. The penalty for fraud 

28 in the income tax statues is 75 percent of the tax owed. 

29 Approximately 70 percent of overpayments due to a 

30 misrepresentation involve one to four weeks of overpayments; a 

31 typical example of this is when a person is -working and 

32 collecting unemployment benefits. During 1994, DES set up 

33 3,761 fraud overpayments of $1,466,150. 

34 Section 8. Currently, if a corporate officer works for two 

35 or more related companies and is paid by only one company, 
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1 each company must report and pay unemployment insurance taxes 

2 on the individuals. This allows one company (the common 

3 paymaster) to report and pay taxes on the corporate officer 

4 only once rather than two or more times. 

5 Sections 7 and 9. The use of limited liability companies 

6 has increased since their authorization in Iowa in 1992. The 

7 unemployment insurance tax liability and eligibility for 

8 benefits is not addressed in Iowa law. The department needs 

9 direction in the Code on how to deal with limited liability 

10 company members. 

11 These sections require the member to be considered employed 

12 and earning wages if the member is working for the limited 

13 liability company above the member's contribution to the 

14 business. The limited liability company is required to pay 

15 unemployment taxes based on the wages the member earned. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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