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A BILL FOR

An Act to make changes regarding payment of restitution by

criminal offenders.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section 1. Section 421.17, subsection 25, unnumbered
paragraph 1, Code Supplement 1993, is amended to read as
follows:

To establish and maintain a procedure to set off against a
debtor's income tax refund or rebate any debt which is in the
form of a liquidated sum due, owing, and payable to the clerk
of the district court as a criminai-fine; civil penaltys
surcharge;-courk-eeosta; or restitution ef-atkerney-£fees as
defined and ordered under sections 910.1 and 910.2 incurred as
a result of services provided under chapters 13B and 815, and
section 232.141. The procedure shall meet the following

conditions:

Sec. 2. Section 602.8107, subsections 1 and 2, Code
Supplement 1993, are amended to read as follows:

1. Pines;-penatties;-court-costa;-fees;-tntereaks;
reatitution-for-court-appointed-attorney-feea;-and-sureharges
Restitution as defined in section 910.1 shall be paid to the
clerk of the district court. All amcunts collected shall be
distributed pursuant to sections 602.8106 and 602.8108 or as
otherwise provided by this Code. The clerk may accept payment

of an obligation or a portion thereof by credit card. The
clerk may charge a fee to reflect the additional cost of
processing the payment by credit card.

2. Payments received under this section shall be applied

to the balance owed under the identified case number. If a

case numbetr 1s not identified, payments shall be credited to

any active case in the manner determined by the clerk prior to

applying payments to any inactive cases. The determination of

whether a case is inactive shall be based on the expiration

date for supervision by a judicial district department of

correctional services or for a period of incarceration.

Payments received under this section shall be applied in the
following priority order:
a. Pines-or-penatties-prus-any-interest-due-on-unsatisfied

Judgments-and-criminal-penatty-surcharges-pins-interest-dne-on
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nndatisfied-amountsr Pecuniary damages as defined in section

910.1, subsection 2,
b. Vretim-restitutions Fines or penalties plus any

interest due on unsatisfied judgments and criminal penalty

surcharges plus interest due on unsatisfied amounts.
Cc. €Court-ecostsr C(Crime victim compensation program

reimbursement.
d. €Eeurt-appointed Court costs, court-appointed attorney

fees, or public defender expenses.

Sec, 3. Section 602.8107, subsection 5, unnumbered
paragraph 2, Code Supplement 13993, is amended to read as
follows:

This subsection does not apply to amounts collected for

victim restitution, the new victim restitutiten compensation

fund, criminal penalty surcharge, or amounts collected as a
result of procedures initiated under section 421.17,
subsection 25.

Sec. 4. Section 714.7A, Code 1993, is amended to read as
follows:

714.7A VETERANS' GRAVE MARKERS.

A person commits a simple misdemeancr when the person takes
possession or control of a veteran's grave marker which was
provided pursuant to section 35B.16, with the intention to
deprive the owner of the marker, regardless of the value of
the marker. The person shall also be liable for restitutien
reimbursement in an amount equal to three times the cost of
the marker to be paid to the county commission of veteran
affairs or other person who furnished the marker.

Sec. 5. Section 714.16, subsection 7, unnumbered paragraph

1, Code 1992, 1s amended to read as follows:

A civil action pursuant to this section shall be by
equitable proceedings. If it appears to the attorney general
that a person has engaged in, is engaging in, or is about to
engage in a practice declared to be unlawful by this section,

the attorney general may seek and obtain in an action in a
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district court a temporary restraining order, preliminary
injunction, or permanent injunction prohibiting the person
from continuing the practice or engaging in the practice or
doing an act in furtherance of the practice. The court may
make orders or judgments as necessary to prevent the use or
employment by a person of any prohibited practices, or which
are necessary to restore to any person in interest any moneys
or property, real or personal, which have been acquired by
means of a practice declared to be unlawful by this section,
including the appointment of a receiver in cases of
substantial and willful violation of this section. If a
person has acquired moneys or property by any means declared
to be unlawful by this section and if the cost of

administering restitutten reimbursement outweighs the benefit

to consumers or consumers entitled to the restcrtutron

teimbursement cannot be located through reasonable efforts,

the court may order disgorgement of moneys or property
acquired by the person by awarding the moneys or property to
the state to be used by the attorney general for the
administration and implementation of this section. Except in

an action for the concealment, suppression, or omission of a

» material fact with intent that others rely upon it, it is not

necessary in an action for restrtotien reimbursement or an

injunction, to allege or to prove reliance, damages, intent to
deceive, or that the person who engaged in an unlawful act had
knowledge of the falsity of the claim or ignorance of the

truth. A claim for restitutien reimbursement may be proved by

any competent evidence, including evidence that would be
appropriate in a class action.

Sec. 6. Section 714.16A, subsection 1, unnumbered
paragraph 2, Code 1993, is amended to¢o read as follows:

A civil penalty :imposed pursuant to this section shall be
paid to the treasurer of state, who shall depcsit the money in
the elderly victim fund, a separate funé created in the state

treasury and administered by the attorney general for the
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investigation and prosecution of frauds against the elderly.
Notwithstanding section 8.33, any balance in the fund on June
30 of any fiscal year shall not revert to the general fund of

the state. &n awaid of reaereutien reimbursement pursuant to

section 714.16 has priority over a civil penalty imposed by
the court pursuant to this subsection.

Sec. 7. Section 904.905, subsections 1 through 4, Code
1993, are amended to read as follows:

1. An amount determined-to-be-the-eest-to-the-Judictal
district-department-of-correctionat-aservrees-for-providing
food;-todging-and-ectothing-for the inmate whiite-under-the
program may be legally obligated to pay for the support of the
inmate's dependents, the amount of which shall be paid to the
dependents through the department of human services located in

the county or city in which the dependents reside.

2. %The-actuwal-and-necessary-feods;-travetr-and-other
expenses-of-the-rnmate-when-reteazed-from-actunat-confinenent

ander-the-pregrams An amount determired to be the cost to the

judicial district department of correctional services for
providing food, lodging, and clothing for the inmate while

under the program.
3. Anr-amount-the-inmate-may-be-}egaliy-obiitgated-to-pay

for-the-aupport-of-the-itnmatetzs-dependentss-the-amount-of
which-shati-be-patd-te-the-dependenta-through-the-tocal
department-eof-human-services-in-the-eounty-or-erty-in-which
the-dependenta-reardes Restitution as ordered by the court

pursuant to chapter 910.
4. Restttution-as-ordered-by-the-counrt-pursuant-to-chapter

98- Any other financial obligations which are acknowledged

by the inmate or any unsatisfied judgment against the inmate.
Sec. 8. Section 910.1, subsection 3, Code 1993, is amended

to read as follows:
3. "Restitution" means payment of pecuniary damages to a
victim in an amount and in the manner provided by the

offender's plan of restitution. Restitution also includes

-4-




S.F. Sl H.P.

fines, penalties, and surcharges, the payment of crime victim

assiatance compensation program reimbursements, court costs,

court-appointed attorney's fees, or the expense of a public
defender, and the performance of a public service by an
offender in an amount set by the court when the offender
cannot reascnably pay all or part of the court costs, court-
appointed attorney's fees, or the expense of a public
defender.

Sec. 9. Section 910.2, Code 1993, is amended to read as
fellows:

910.2 RESTITUTION OR COMMUNITY SERVICE TO BE ORDERED BY
SENTENCING COURT.

In all criminal cases exeept including but not limited to

simple misdemeanors under chapter 321, in which there is a
plea of guilty, verdict of gquilty, or special verdict upon
which a judgment of conviction is rendered, the sentencing
court shall order that restitution be made by each offender to
the victims of the offender's criminal activities, to the

clerk of court for fines, penalties, surcharges, and, to the

extent that the offender is reasconably able to pay, for crime
victim assistance reimbursement, court costs, court-appcinted
attorney’'s fees, or the expense of a public defender when
applicable. However, victims shall be paid in full before

reatreutron-ts-patd-for fines, penalties, and surcharges,

crime victim assistanece compensation program reimbursement,

court costs, court-appointed attorney's fees, or feor the
expenge expenses of a public defender are paid. In
structuring a plan of restitution, the court shall provide for
payments in the following order of priority: wvictim, fines,

penalties, and surcharges, crime victim asazasance

compensation vrogram reimbursement, court costs, and court-

appointed attorney's fees, or the expense of a public
defender. when the offender is not reasonably able to pay all

or a part of the crime victim asststanee compensation program

reimbursement, court costs, court-appointed attorney's fees,
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or the expense of a public defender, the court may require the

offender in lieu of that portion of the crime victim

assiatanee compensation program reimbursement, court costs,

court-appointed attorney's fees, or expense of a public
defender for which the offender is not reasonably able to pay,.
to perform a needed public service for a governmental agency
or for a private, nonprofit agency which provides a service to
the youth, elderly, or poor of the community. When community
service is ordered, the court shall set a specific number of
hours of service to be performed by the offender. The
judicial district department of correctional services shall
provide for the assignment of the offender to a public agency
or private nonprofit agency to perform the required service.

Sec. 10. Section 910.3, Code 1993, is amended to read as
follows:

910.3 DETERMINATION OF AMOUNT OF RESTITUTION.

The county attorney shall prepare a statement of pecunlary
damages to victims of the defendant and, if applicable, any
award by the crime victim assrstance-programs compensation
program and shall provide the statement to the presentence
investigator or submit the statement to the court at the time
of sentencing. The clerk of court shall prepare a statement

of court-appointed attorney's fees, the expense of a public
defender, and court costs, which shall be provided to the
presentence investigator or submitted to the court at the time
of sentencing. If these statements are provided to the
presentence investigator, they shall become a part of the
presentence report. If pecuniary damage amounts are not
avallable at the time of sentencing, the county attorney shall
provide a statement of pecuniary damages incurred up to that
time to the clerk of court. The statement shall be provicded
no later than thirty days after sentencing. If a defendant
believes no person suffered pecuniary damages, the defendant
shall so state. If the defendant has any mental or physical

impairment which would limit or prohibit the performance of a
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public service, the defendant shall so state. The court may
order a mental or physical examination, or both, of the
defendant to determine a proper course of action. At the time
of sentencing or at a later date to be determined by the
court, the court shall set out the amount of restitution
including the amount of public service to be performed as
restitution and the persons to whom restitution must be paid.
If the full amount of restitution cannot be determined at the
time of sentencing, the court shall issue a temporary order
determining a reascnable amount for pecuntary-damagea-rncurred

restitution identified up to that timey-any-award-by-the-crime

viekim-asuistance-programes-court-appointed-ackorneyta-fees-or
the-expense-of-a-pubitte-defender;-and-court-costs. At a later
date as determined by the court, the court shall issue a
permanent, supplemental order, setting the full amount of
restitution. The court shall enter further supplemental
orders, if necessary. These court orders shall be known as
the plan of restitution.

Sec. 11. Section 910.9, unnumbered paragraph 3, Code 1993,
is amended to read as follows:

€ourt Fines, penalties, and surcharges, crime victim

compensation program reimbursement, court costs, court-

appointed attorney's fees, and expenses for public defenders,
shall not be withheld by the clerk of court until all victims
have been paid in full. Payments to victims shall be made by
the clerk of court at least quarterly. Payments by a clerk of
court shall be made no later than the last business day of the
quarter, but may be made more often at the discretion of the
clerk of court., The clerk of court receiving final payment
from an offender, shall notify all victims that full
restitution has been made, and a copy of the notice shall be
sent to the sentencing court. Each cffice or individual
charged with supervising an offender who is required to
perform community service as full or partial restitution shall

keep records to assure compliance with the portions of the

-7-
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plan of restitution and restitution plan of payment relating
to community service and, when the offender has complied fully
with the community service requirement, notify the sentencing
court.
EXPLANATION

The bill makes changes in offender restitution. Section 8
changes the definition of what is included in the term
"restitution”" and sections 2, 7, and 9 make changes 1in the
priority by which any payments made by an offender are applied
to the various obligations imposed upon or assumed by the
offender. The remainder of the sections make various
technical changes to provide for uniform application of the

new restitution definition and payment priority.
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5-5200

SENATE FILE 2256

5~-5200

Amend Senate rile 2256 as follows:

1. Page 4, by inserting after line 6 the
following:

"Sec. _ . Section 901.6, Code 1993, is amended to
read as follows:

501.6 JUDGMENT ENTEZRED.

If judgment is not deferred, and no sufficient
cause is shown why ijudgment should not be pronounced
and none appears to the court upon the record,
judgment shall be pronounced and entered. In every
case 1in which judgment is entered, the court shall
include in the judgment entry the number of the
particular section of the Code and the name of the
offense under which the defendant is sentenced and a
statement of the days credited pursuant to section
803A.5 shall be incorpcrated into the sentence. In
addition, if the defendant is sentenced to a period of
incarceration and the defendant has on a previous
occasicn been sentenced to a period of incarceration,
the court shall, as part of the judgment entry, notily
the defendant that a judgment will be entered for the
costs of providing the defendant with food, iodg:ing,
and clothing upon the release of the defengant frcm
incarceration, and of the defendant's right to ccniest
the amount. Immediately prior to the time that thne
defendant is to be released from incarceration, %the
aefendant and the court shall be provided with an
accpunting of the costs of providing the defendan:
with food, lodging, and clothing during incarcgera-ion
Unless the deferdant contests the amount within thirg
days of receipt of the accounting, the court shall
enter a judgment agalnst the defendant for the amount
stated in the accountliaqg, which shall coanstitute a -
lien against any real or perscnal property owned or i 1Y
subseguently acquired by the defendant.

Sec. . Section 902.6, Code 1993, is zmende
read as follows:

502.6 RELEASE.

A person who has been committed to the custody cf
rhe director of the Icwa department of correcticns
shall remain in custody until released by the crder cf
the bcard ¢f parcle, in accordance with the law
governing paroles, or by order of the judge afcer
reconsideration of a felon's sentence pursuant to
section 902.4 or until the maximum term of the
person's confinement, as fized by law, has been
ccmpieted. Upon a perscn's release, if a judgmen: is
tos be entered against the person fcr the costs of
providing food, iodging, ané clcthing for the perscn
during incarceration, “he perscn shall be proviced

b< |«
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with an accounting of the costs for providing food,

lodging, and clcthing for the perscn while the perscn

T\

was in the custodv c¢f the director of the Zowa
department of corrections and in ccnfinement.

Sec. . Section 903.4, Coce 1993, 1is amencded to
read as fcllows:

303.4 PROVIDING PLACE OF CONFINEMENT

All persons sentenced to cenfinement for a pericd
of one vear ¢r less shall be confined in & place to De
furnished by the county where the conviction was had
uniess the person is presently committed to the
custody of the director of the Iowa department of
corrections, in wnich case the provisions ¢f sectiorn
901.8 apply. All persons sentencec¢ Lo cenfinement
& pericd of more than one year shall be committed ¢
the custody of the director of the Iowa department of
corrections tc be confined in a place :o be i2signated
by the director asf-the-ceoat- -g8f-rhe-confinemenc-2hatt
pe-norne-by-the-skate, The d reccc may c<on:
iocal governmental units for the use oE deten
correctional facilities maintalned by the uni
the confinement of such persons. Each perscn
sentenced to confinement for & period of more than

or

() [ 1}

3

e

-
»-

Ojo
)

vear who has previously Deen sentenced to & pericd

incafceration shall be provided, upon release, with an
accounting of the costs of provicding the person with

food, Iodging, and clothing during the perioc <f the

person's confinement.

2. By renumbering as necessary.
By ANDY McKZAN

*
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BY COMMITTEE ON JUDICIARY
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(AS AMENDED AND PASSED BY THE SENATE MARCH 15, 1994)
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A BILL FOR

1 An Act to make changes regarding payment of restitution by
criminal offenders.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section 1. Section 421.17, subsection 25, unnumbered
paragraph 1, Code Supplement 1993, is amended to read as
follows:

To establish and maintain a procedure to set off against a
debtor's income tax refund or rebate any debt which is in the
form of a liquidated sum due, owing, and payable to the clerk
of the district court as a eriminai-£fine; civil penaltys
surcharge;-court-costs; or restitution of-attorney-fees as
defined and ordered under sections 910.1 and 910.2 incurred as

a result of services provided under chapters 13B and 815, and
section 232.141. The procedure shall meet the following
conditions:

Sec. 2. Section 602.8107, subsections 1 and 2, Code
Supplement 1993, are amended to read as follows:

1. Pines;-penaities;-court-costa;-fees;-interesty
restttution-fer-court-appointed-attorney-feesy-and-surcharges
Restitution as defined in section 910.1 shall be paid to the

clerk of the district court., All amounts collected shall be
distributed pursuant to sections 602.8106 and 602.8108 or as
otherwise provided by this Code. The clerk may accept payment
of an obligation or a portion thereof by credit card. The
clerk may charge a fee to reflect the additicnal cost of
processing the payment by credit card.

2. Payments received under this section shall be applied
to the balance owed under the identified case number. If a

case number is not identified, payments shall be credited to

any active case in the manner determined by the clerk prior to

applying payments to any inactive cases. The determination of

whether a case 1s inactive shall be based on the expiration

date for supervision by a judicial district department of

correctional services or for a period of incarceration.
Payments received under this section shalil be applied in the
following priority order:

a. Pinmes-or-penatties-pius-any-interest-due-on-unsattstied
Judgmenta-and-eriminal-penatey-surcharges-pius-interest-due-on

_l_

. |
i
]




W 0 ~ O N s W N

%

= o e b e
[~ N, I O UV RSP

-
@~

S R VE R VS AV B I T B O B oS B B o B 6 B L S Y I s I S R
LV R - O I S I . =LY » I o + SN B + A NS ) BN~ O S N B s e B ¥ o

unsatisfied-amountar Pecuniary damages as defined in section

910.1, subsection 2.

b. Vietim-restitutiens Fines or penalties and criminal

penalty surcharges.

. ] . . . R
c. Eourt-costs: (Crime victim compensation program

reimbursement.

d. €Eourt-appointed Court costs, court-appointed attorney

fees, or public defender expenses.

Sec. 3. Section 602.8107, subsection 5, unnumbered
paragraph 2, Code Supplement 1993, is amended to read as
follows:

This subsection does not apply to amounts collected for

victim restitution, the new victim restitutten compensation

fund, criminal penalty surcharge, or amounts collected as a
result of procedures ilnitiated under section 421.17,
subsection 25.

Sec. 4. Section 714.7A, Code 1993, is amended to read as
follows:

714.7A VETERANS' GRAVE MARKERS.

A person commits a simple misdemeanor when the person takes
possession or control of a veteran's grave marker which was
provided pursuant to section 35B.16, with the intention to
deprive the owner of the marker, regardless of the value of
the marker. The person shall also be liable for resettutron
reimbursement in an amount equal to three times the cost of

the marker to be paid to the county commission of veteran
affairs or other person who furnished the marker,

Sec. 5. Section 714.16, subsection 7, unnumbered paragraph
1, Code 1993, 1s amended to read as follows:

A civil action pursuant to thls section shall be by
equitable proceedings. If it appears to the attorney general
that a person has engaged in, is engaging in, or 1ls about to
engage in a practice declared to be unlawful by this section,
the attorney general may seek and obtain in an action in a
district court a temporary restraining order, preliminary

-2=
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injunction, or permanent injunction prohibiting the person
from continuing the practice or engaging in the practice or
doing an act in furtherance of the practice. The court may
make orders or judgments as necessary tO prevent the use or
employment by a person of any prohibited practices, or which
are necessary to restore to any person in interest any moneys
or property, real or personal, which have been acquired by
means of a practice declared to be unlawful by this section,
including the appointment of a receiver in cases of
substantial and willful violation of this section. If a
person has acquired moneys or property by any means declared
to be unlawful by this section and if the cost of
administering restitueien reimbursement outweighs the benefit

to consumers or consumers entitled to the restitntien
reimbursement cannot be located through reasonable efforts,

the court may order disgorgement of moneys or property
acquired by the person by awarding the moneys or property to
the state to be used by the attorney general for the
administration and implementation of this section. Except in
an action for the concealment, suppression, or omission of a
material fact with intent that others rely upon it, it is not

necessary in an action for restrtution reimbursement or an

injunction, to allege or to prove reliance, damages, intent to
deceive, or that the person who engaged in an unlawful act had
knowledge of the falsity of the claim or ignorance of the

truth, A claim for restitutien reimbursement may be proved by

any competent evidence, including evidence that would be
appropriate in a c¢lass action.

Sec. 6. Section 714.16A, subsection 1, unnumbered
paragraph 2, Code 1993, is amended to read as follows:

A civil penalty imposed pursuant to this section shall be
paid to the treasurer of state, who shall deposit the money in
the elderly victim fund, a separate fund created in the state
treasury and administered by the attorney general for the
investigation and prosecution of frauds against the elderly.
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Notwithstanding section 8.33, any balance in the fund on June
30 of any fiscal year shall not revert to the general fund of
the state. An award of resetretutron reimbursement pursuant to

section 714.16 has priority over a civil penalty imposed by
the court pursuant to this subsection.

Sec. 7. Section 904.905, subsections 1 through 4, Code
1993, are amended to read as follows:

1. An amount determined-to-be-the-cost-to-the-judiectal
district-department-of-correctionalt-services-for-providing
foedy-tedging-and-ciothing-for the inmate whiite-under-the
program may be legally obligated to pay for the support of the

inmate's dependents, the amount of which shall be paid to the

dependents through the department of human services located in

the county or city in which the dependents reside. For
i—

purposes of this section, "legally obligated" means under a

court oraer.
5. ¥Re—actnai—and—nccessary—foodT—travei—and—other
expenses-of-the-inmate-when-reieased-from-actuat-coenfirnement

under-the-programs An amount determined to be the cost to the

judicial district department of correctional services for

providing food, lodging, and other expenses for the inmate
— ,

while under the program.
3. An-smeunt-the-inmate-may-be-itegatiy-obirgated-to-pay

for-the-support-ef-the-inmate's-dependents;-the-amount-of
whitch-shati-be-pard-to-che-dependents-through-the-toeat
department-of-human-services-in-the-county-or-crty—-rn-whieh
the-dependents-reatdes Restitution as ordered by the court

pursuant to chapter §10.

4. Restitution-as-ordered-by-the-court-pursuant-to-chapter

538+ Any other financial obligations which are acknowledged

by the inmate or any unsatisfied judgment against the inmate.

Se¢. B. Section 909.6, Code Suoelement 1693, is amended to

read as follows:
L. ]

905.6 FINE AS JUDGMENT----iNPERESP-ASSESSEB.
Wrenever a court has imposed a fine on any defendant, the

_4_
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1 judgment in such case shall state the amount of the fine, and

2 shall have the force and effect of a judgment against the

3 defendant for the amount of the fine. The law relating to
L

4 judgment liens, executions‘ and cother process available to

5 creditors for the collection of debts shall be aEElicable to
L - .-~

6 such judgments; Erovided, that no law exemEting the personal

7 prOpertz of the defendant from any lien or legal process shall

8 be aEElicable to such judgments.

9 if-a-court-imposes-a-fine-on-an-offender;-the-court-shait

10 impose-interest—charigs-on—angfamount—remainéng-unsatisfied
L

11 Erom-the—day-after-seﬂtencing-at-the-rate—grovided-in—sectien
L P ——— I
12 53573+
L

13 At the time of imposing the sentence, the court shall

14 inform the offender of the amount of the fine and that the

AR P S
15 judgment includes the imEosition of a criminal surcharge‘
16 court costs, and applicable fees. The court shall also inform

17 the offender of the dutx to pay the judgment in a timelx

18 manner and—that-interest-wiii—be-chatged—on—unsatisficd
19 angments.

20 Sec. 9. Section 910.1, subsection 3, Code 1993, 1s amended

21 to read as follows:

22 3. "Restitution" means payment of pecuniary damages to a
23 victim in an amount and in the manner provided by the

24 offender's plan of restitution. Restitution also includes

25 fines, penalties, and surcharges, the payment of crime victim

26 asststanee compensation program reimbursements, court costs,

27 court-appointed attorney's fees, or the expense of a public
28 defender, and the performance of a public service by an

29 offender in an amount set by the court when the offender

30 cannot reasonably pay all or part of the court costs, court-
31 appointed attorney's fees, or the expense of a public

32 defender,

33 Sec. 10. Section 910.2, Code 1993, is amended to read as
34 follows:

35 910.2 RESTITUTION OR COMMUNITY SERVICE TO BE ORDERED BY
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SENTENCING COURT.

In all c¢riminal cases except simple misdemeanors under
chapter 321, in which there is a plea of quilty, verdict of
guilty, or special verdict upon which a judgment of conviction
is rendered, the sentencing court shall order that restitution
be made by each coffender to the victims of the offender’s

criminal activities, to the clerk of court for fines,

penalties, surcharges, and, to the extent that the offender is

reasonably able to pay, for crime victim asststance

compensation program reimbursement, court costs, court-

appointed attorney's fees, or the expense of a public defender
when applicable. However, victims shall be pald in full
before restitution-is-paxd-for fines, penalties, and

surcharges, crime victim assistance compensation program

reimbursement, court costs, court-appointed attorney's fees,
or fer the expense expenses of a public defender are paid. In
structuring a plan of restitution, the court shall provide for
payments in the following order of priority: wvictim, fines.

penalties, and surcharges, crime victim assiatance

compensation program reimbursement, court costs, and court-

appointed attorney's fees, or the expense of a public
defender. When the offender is not reasonably able to pay all

or a part of the crime victim assistance compensation program

reimbursement, court costs, court-appointed attorney's fees,
or the expense of a public defender, the court may reguire the
offender in lieu of that portion of the c¢crime victim

assistance compensation program reimbursement, court costs,

court-appointed attorney's fees, or expense of a public
defender for which the cffender is not reasonably able to pay,
to perform a needed public service for a governmental agency
or for a private, nonprofit agency which provides a service to
the youth, elderly, or poor of the community. When community
service is ordered, the court shall set a specific number of
nours of service to be performed by the offender. The

judicial district department of correctional services shall

e
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provide for the assignment of the offender to a public agency
or private nonprofit agency to perform the required service.

Sec. 1ll. Section 910.3, Code 1993, is amended to read as
follows:

910.3 DETERMINATION OF AMOUNT OF RESTITUTION.

The county attorney shall prepare a statement of pecuniary
damages to victims of the defendant and, if applicable, any
award by the crime victim ass:istance-programs compensation

program and shall provide the statement to the presentence
investigator or submit the statement to the court at the time
of sentencing. The c¢lerk of court shall prepare a statement
of court-appointed attorney's fees, the expense of a public
defender, and court costs, which shall be provided to the
presentence investigator or submitted to the court at the time
of sentencing. If these statements are provided to the
presentence investigator, they shall become a part of the
presentence report. If pecuniary damage amounts are not
available at the time of sentencing, the county attorney shall
provide a statement of pecuniary damages incurred up to that
time to the clerk of court. The statement shall be provided
no later than thirty days after sentencing. If a defendant
believes no person suffered pecuniary damages, the defendant
shall so state. If the defendant has any mental or physical
impairment which would limit or prohibit the performance of a
public service, the defendant shall so state. The court may
order a mental or physical examination, or both, of the
defendant to determine a proper course of action. At the time
of sentencing or at a later date to be determined by the
court, the court shall set out the amount of restitution
including the amount of public service to be performed as
restitutlon and the persons to whom restitution must be paid.
If the full amount of restitution cannot be determined at the
time of sentencing, the court shall issue a temporary order
determining a reasonable amount for pecuniasy-damages-incurred

restitution identified up to that timey-any-award-by-the-erime
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victim-assistance-programsy-court-appointed-attorneylis-fees-or
the-expense-of-a-public-defender;-and-court-costs., At a later
date as determined by the court, the court shall issue a
permanent, supplemental order, setting the full amount of
restitution., The court shall enter further supplemental
orders, if necessary. These court orders shall be known as
the plan of restitution.

Sec. 12. Section 910.9, unnumbered paragraph 3, Code 1993,
is amended to read as follows:

€ourt Fines, penalties, and surcharges, crime victim

compensation program reimbursement, court costs, court-

appointed attorney's fees, and expenses for public defenders,
shall not be withheld by the clerk of court until all victims
have been paid in full. Payments to victims shall be made by
the clerk of court at least quarterly. Payments by a clerk of
court shall be made no later than the last business day of the
quarter, but may be made more often at the discretion of the
clerk of court. The clerk of court receiving final payment
from an offender, shall notify all victims that full
restitution has been made, and a copy of the notice shall be
sent to the sentencing court. Each office or individual
charged with supervising an offender who is required to
perform community service as full or partial restitution shall
keep records to assure compliance with the portions of the

plan of restitution and restitution plan of payment relating

to community service and, when the offender has complied fully
with the community service requirement, notify the sentencing

court.

1S3 4183SV 75
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SENATE FILE 2256

Amend Senate File 2256, as amended, passed, and

reprinted by the Senate, as follows:

1. Page 4, iines 13 and 14, by striking the woras
"Gepartment of human services located in the county or
c;tx_i“ whicn the dependents reside"” and inserting tne
following: "clerk &£ che district court or, £or cases
in which services are being provided pursuant to
chapter 2523, to the coliecticon services cenkter”.

2. Page 4, line 16, by lnserting after the word
“"court" the fo7low*ng. "or acministrative".

3. Page 4, by inserting after line 31, the
fcllowing:

"Sec. . Sec¢ricn 905.12, subsection !, Ccde
1993, is amenced to read as follows:

1. An amount the resident may be legalily abligated
to pay for the support of dependents, which sha.i be
paid to the depencents directly or through the
deparemere—of-Auman-servieces-tn-tne-county-in-whiteh
che-dependents-reside cierk ¢f the district cours or,
for cases in which services are being praovided
pursuadnt to chapter 25238, to the collection services
center. For the purpose Of this supbsection, “cega--y
oblicated" means under a cour%t or administracive

order."
4. By numbering and renumbering as necessarv.
By MILLAGE of Scctt

H-§817 FILED MARCH 29, 19394
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QBS BY (PROPOSED COMMITTEE ON

CHAIRPERSON STURGEON)

<i:%3 \L%§Ll;gJ JUDICIARY BILL BY
—

Passed Senate, Date Passed House, Date

Vote: Ayes Nays Vote: Avyes Nays
Approved

A BILL FOR

An Act to make changes regarding payment of restitution by
criminal offenders.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF TEE STATE Or IOWA:
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Section 1. Section 421.17, subsection 25, unnumbered
paragraph 1, Code Supplement 1993, is amended to read as
follows:

To establish and maintain a procedure to set off against a
debtor's income tax refund or rebate any debt which is in the
form of a liguidated sum due, owing, and payable to the clerk
of the district court as a eriminat-£ine; civil penaltys
surcharges-eourt-costs; or restitution ef-attorney-£fees as
defined and ordered under sections 910.1 and 910.2 incurred as

a result of services provided under chapters 13B and 815, ang
section 232.141. The procedure shall meet the following

conditions:
Sec. 2. Section 602.8107, subsections 1 and 2, Code
Supplement 1993, are amended to read as follows:

1. Pines;-penaitiesy-court-cests;-fees;-interestsy
restitueton-for-court-appointed-attorney-£fees;-and-surcharges
Restitution as defined in section 910.1 shall be paid to the
clerk of the district court. All amounts collected shail be
distributed pursuant to sections 602,8106 and 602,8108 or as
otherwise provided by this Code. The clerk may accept payment

of an obligation or a porticn therecf by credit card. The
clerk may charge a fee to reflect the additional cost of
processing the payment by credit card.

2. Payments received under this section shall be applied

to the balance owed under the identified case number. If a

case number is not identified, payments shall be credited to

any active case in the manner determined by the clerk prior to

applving payments to any inactive cases. The determination of

whether a case is inactive shall be based on the expiration

date for supervision by a judicial district department of

correctional services or for a period of incarceration.

Payments received under this section shall be applied in the
£ollowing priority order:
a. Pimes-sr-permaizies-plus-any-interest-due-on-unsarisf:ed

dudgments-and-coiminat-penatty-surcharges-pius-interest-due-on

-1-
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unsatrsfied-amountss Pecuniary damages as defined in section
910.1, subsection 2.
b. Victim-restieutions Fines Or penalties plus any

interest due on unsatisfied judgments and criminal penalty

surcharges plus interest due on unsatisfied amounts.

c. €Eourt-esostar C(Crime victim compensation program

reimbursement.

d. €Eeure-appointed Court costs, court-appointed attorney

fees, or public defender expenses.

Sec. 3. Section 602.8107, subsection 5, unnumbered
paragraph 2, Code Supplement 1993, is amended to read as
follows:

This subsection does not apply to amounts collected for
victim restitution, the new victim rest:tutien compensation

fund, criminal penalty surcharge, or amounts collected as a
result of procedures initiated under section 421.17,
subsection 25.

Sec. 4. Section 714.7A, Code 1993, is amended to read as
follovs:

714.7A VETERANS' GRAVE MARKERS.

A person commits a simple misdemeanor when the person takes
possession or control of a veteran's grave marker which was
provided pursuant to section 35B.16, with the intention to
deprive the owner of the marker, regardless of the value of
the marker. The person shall also be liable for restrtution
reimbursement in an amount egual to three times the ccst of

the marker to be paid to the county commission of veteran
affairs or other person who furnished the marker,

Sec. 5. Section 714.16, subsection 7, unnumbered paragraph
1, Code 1993, is amended to read as follows:

A civil action pursuant to this section shall be by
equitable proceedings. If it appears to the attorney general
that a person has engaged in, is engaging in, or is about to
engage Iin a practice declared to be uniawful by this section,

the attorney general may seek and obtain in an action in a

-2-
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district court a temporary restraining order, preliminary ;
injunctien, or permanent injunction prohibiting the person .
from continuing the practice or engaging in the practice or
doing an act in furtherance of the practice. The court may
make orders or judgments as necessary to prevent the use or
employment by a person of any prohibited practices, or which
are necessary to restore to any person in interest any moneys
or property, real or personal, which have been acquired by
means of a practice declared to be unlawful by this section,
including the appointment of a receiver in cases of
substantial and willful violation of this section. 1If a
person has acgquired moneys or property by any means declared
to be unlawful by this section and if the cost of
administering restitutisn reimbursement outweighs the benefit

to consumers or consumers entitled to the restitutien
reimbursement cannot be located through reasonable efforts,

the court may order disgorgement of moneys or property

acquired by the person by awarding the moneys or property to

the state to be used by the attorney general for the .
administration and implementation of this section, Except in

an action for the concealment, suppression, or omission of a

material fact with intent that others rely upon it, it is not

necessary in an action for restitution reimbursement or an

injunction, to allege or to prove reliance, damages, intent to
deceive, or that the person who engaged in an unlawful act had
knowledgce of the falsity of the claim or ignorance of the

truth. A claim for restisuiion reimbursement may be proved by

any competent evidence, including evidence that would be
appropriate in a class action.
Sec. 6. Section 714.16A, subsection 1, unnumbered
paragraph 2, Code 1993, is amended to read as follows:
A civil penalty imposed pursuant to this section shall be
paid to the treasurer of state, who shall deposit the money in
the elderly victim fund, a separate fund created in the state
treasury and administered by the attorney general for the .

-3-
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investigation and prosecution of frauds against the elderly.
Notwithstanding section 8.33, any balance in the fund on June
30 of any fiscal year shall not revert to the general fund of
the state. An award of restitutien reimbursement pursuant to
section 714.16 has priority over a civil penalty imposed by
the court pursuant to this subsection.

Sec. 7. Section 904.905, subsections 1 through 4, Code
1993, are amended to read as follows:

1. An amount determimed-ea-be-the-cost-to-the-judieial
drstrict-department-ef-correctionalt-services-for-providing
foodr-1odging-and-ecteothing-for the inmate whiite-under-the
prograr may be legally obligated to pay for the support of the
inmate's dependents, the amount of which shall be paid to the

dependents through the department of human services located in

the county or city in which the dependents reside.
2, Phe-actuat-and-necessary-feodr-travei-and-other
expenses-af-the-inmate-when-vrelesaed-from-actuai-confinement

under-the-programs An amount determined to be the cost to the

judicial district department of correctional services for
providing food, lodging, and clothing for the inmate while

unéer the program.

3. An-amount-the-inmate-may-be-iegaliiy-obiigated-te-pay
£or-the-support-of-the-inmateis-dependenta;-the-amount-o¢
whreh-shaii-be-paid-to-the-dependents-through-the-tocat
department~of-human-services-in-the-county-or-etrey-in-which
tne-dependents-resider Restitution as ordered by the court

pursuant to chapter 910,

4. Restitueien-as-ordered-by-the-cosurt-pursuant-coe-chaptesr
828 Any other financial obligations which are acknowledged
by the inmate or any unsatisfied judgment against the inmate.

Sec. 8. Section 910.1, subsection 3, Code 1993, is amended

to reac as follows:

3. "“Restitution" means payment of pecuniary damages to a
victim in an amount and in the mannrer provided by the
offender's plan of restitution. Restitution also includes
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fines, penalties, and surcharges, the payment of crime victim .
ass:iatanee compensation program reimbursements, court costs,

court-appointed attorney's fees, or the expense of a public
defender, and the performance of a public service by an
offender in an amount set by the court when the offender
cannot reasonably pay all or part of the court costs, court-
appointed attorney's fees, or the expense of a public
defender. .

Sec. 9. Section 910.,2, Code 1993, is amended to read as
follows:

920.2 RESTITUTION OR COMMUNITY SERVICE TO BE ORDERED BY
SENTENCING COURT.

In all criminal cases exeept including but not limited to

simple misdemeanors under chapter 321, in which there is a

plea of guilty, verdict of guilty; or special verdict upon

which a judgment of conviction is rendered, the sentencing

court shall order that restitution be made by each offender to

the victims of the offender's criminal activities, toc the .
clerk of court for fines, penalties, surcharges, and, to the

extent that the offender is reasonably able to pay, for crime
victim assistance reimbursement, court costs, court-appointed
attorney's fees, or the expense of a public defender when
applicable. EKowever, victims shall be paid in full before

restitueion-te-patrd-for fines, penalties, and surcharges,

crime victim sssistance compensation program reimbursement,

court costs, court-appointed attorney's fees, or feor the
expense expenses of a public defender are paid. 1In
structuring a plan of restitution, the court shall provide for
payments in the following order of priority: wvictim, fines,
penalties, and surcharges, crime victim assistance

compensation program reimbursement, court costs, and court-

appointed attorney's fees, or the expense of a public
defencder. When the offender is not reasonably able to pay all

or a part of the crime victim assrastance compensation progran

reimbursement, court costs, court-appointed attorney's fees, .

_5_
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or the expense of a public defender, the court may require the

offender in lieu of that portion of the crime victim
asstatanee compensation program reimbursement, court costs,

court-appointed attorney's fees, or expense of a public
defender for which the offender is not reasonably able to pay,
to perform a needed public service for a governmental agency
or for a private, nonprofit agency which provides a service to
the youth, elderly, or poor of the community. When community
service is ordered, the court shall set a specific number of
hours of service to be performed by the offender. The
judicial district department of correctional services shall
provide for the assignment of the offender to a public agency
or private nonprofit agency to perform the reqguired service.

Sec. 10. Section 910.3, Code 1993, is amended to read as
follows:

910.3 DETERMINATION QF AMOUNT OF RESTITUTION.

The county attorney shall prepare a statement of pecuniary
damages to victims of the defendant and, if applicable, any
award by the crime victim assistance-programs compensation

program and shall provide the statement to the presentence
investigator or submit the statement to the court at the time
of sentencing. The clerk of court shall prepare a statement
of court-appointed attorney's fees, the expense of a public
defencer, and court costs, which shall be provided to the
presentence investigator or submitted to the court at the time
of sentencing. If these statements are provided to the
presentence investigator, they shall become a part of the
presentence report. If pecuniary damage amounts are not
available at the time of sentencing, the county attorney shall
provide a statement of pecuniary damages incurred up to that
time to the clerk of court. The statement shall be provided
no later than thirty days after sentencing. If a defendant
believes no person suffered pecuniary damages, the defendant
shall so state. If the defendant has any mental or physical
impairment which would limit or prohibit the performance cf a

-6~
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public service, the defendant shall so state. The court méy
order a mental or physical examination, or both, of the
defendant to determine a proper course of action. At the time
of sentencing or at a later date to be determined by the
court, the court shall set out the amount of restitution

.including the amount of public service to be performed as

restitution and the persons to whom restitution must be paid.
If the full amount of restitution cannot be determined at the
time of sentencing, the court shall issue a temporary order
determining a reasonable amount for pecuniary-damages-ineursed
restitution identified up to that timej-any-award-by-the-crrme

viceim-assistanee-programs;-court-appornted-attorneyis-£fees-or
the-expense-of-a-pubtie-defender;-and-court-costs, At a later
date as determined by the court, the court shall issue a
permanent, suppiemental order, setting the full amount of
restitution. The court shall erter further supplemental
orders, 1f necessary. These court orders shall be known as
the plan of restitution.

Sec. 11. Section 910.9, unnumbered paragraph 3, Code 1993,
is amended to read as follows:

€eurt Fines, penalties, and surcharges, crime victim

compensation program reimbursement, court costs, court-

appointed attorney's fees, and expenses for public defenders,
shall not be withheld by the clerk of court until all victims
have been paid in full. Payments to victims shall be made by
the clerk of court at least quarterly. Payments by a clerk of
court shall be made no later than the last business day of the
guarter, but may be made more often at the discretion of the
clerk of court. The clerk of court receiving final payment
from an offender, shall notify all victims that £full
restitution has been made, and a copy ©of the notice shall be
sent to the sentencing court. Each office or individual
charged with supervising an offender who is regquired to
perform community service as full or partial restitution shail

keep records to assure compliance with the portions of the
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plan of restitution and restitution plan of payment relating

to community service and, when the offender has complied fully
with the community service reguirement, notify the sentencing
court.
EXPLANATION

The bill makes changes in offender restitution. Section 8
changes the definition of what is included in the term
“restitution" and sections 2, 7, and 9 make changes in the
priority by which any payments made by an offender are applied
to the various obligations imposed upon or assumed by the
offender. The remainder of the sections make various
technical changes to provide for uniform application of the
new restitution definition and payment priority.
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