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A BILL FOR

An Act relating to establishing a debt due for medical assistance
resulting from a transfer of assets, and to allowable claims
against a conservatorship for the cost of medical care or
services provided to a recipient of medical assistance.

BE IT ENACTED BY THE GENERAL ASSEMBLY QF THE STATE OF IOWA:
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Section 1. NEW SECTION. 249F.1 DEFINITIONS. .

As used in this chapter, unless the context otherwise
requires:

1. "Medical assistance" means "medical assistance",
"additional medical assistance", "discretionary medical
assistance”, or "medicare cost sharing" as each 1s defined :in
section 249A.2 which is provided to an individual pursuant to
chapter 249A and Title XIX of the federal Social Security Act.

2. a. "Transfer of assets" means any transfer or
assignment of a legal or equitable i1nterest in property, as
defined in section 702.14, for less than fair consideration,
with the intent, on the part of the transferee, of enabling
the transferor to obtain or maintain eligibility for medicai
assistance. A transfer or assignrent of property for less
than fair consideration made within five years of application
for medical assistance by the transferor, or while the
transferor is receiving medical assistance, is presumed to be
made with the intent, on the part of the transferee, of .
enabling the transferor to obtain or maintain eligibility for
medical assistance. This presumption is rebuttable only by
clear and convincing evidence that the transferor's
eligibility or potential eligibility for med:cal assistance
was no part of the transferee's reason for accepting the
transfer or assignment. A transfer to a spouse by an
institutionalized spouse pursuant to section 1924(f£)(1l) of the
federal Soclal Security Act is exempt from the provisions of
this chapter.

b. However, transfer of assets does not include the
following:

(1} Transfers, other than the transfer of a dwelling, to
or for the sole benefit of the transferor's spouse, except
those made after the transferor's spouse has estaolisned on-
going eligibillity for medical assistance as an

Institutionalized spouse pursuant to section 1924 of tne
federal Social Security Act. .
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(2) Transfers, other than the transfer of a dwelling, to
or for the sole benefit of the transferor's child who is blind
or disabled as defined in section 1614 of the federal Social
Security Act.

(3) Transfer of a dwelling to a child of the transferor
under twenty-one years of age.

(4) Transfer of a dwelling, after the transferor is
institutionalized, to either of the following:

(a) A sibling of the transferor who has an equity interest
in the dwelling and who was residing in the dwelling for a
period of at least one year immediately prior to the date the
transferor became institutionalized.

(b} A child of the transferor who was residing in the
dwelling for a period of at least two years immediately prior
to the date the transferor became 1lnstitutionalized and who
provided care to the transferor which permitted the transferor
to reside at the dwelling rather than in an institution or

facility.
(5) Transfers of less than two thousand dollars, and
transfers of less than ten thousand dollars made more than

five years before an application for medical assistance 1is
submitted by the transferor. For purposes of this chapter,
all transfers by the same transferor during a calendary vyear

Wwill be aggregated.

3. "Transferor" means the person who makes a transfer of
assets.

4. "Transferee" means the person who receives a transfer
of assets.

Sec. 2. NEW SECTION. 249F.2 CREATION QF DEBT.
Notwithstanding section 249A.3, subsection 9, a transfer of

assets creates a debt due and owing to the department of human
services from the transferee in an amount equal to medical
assistance provided to or on behalf of the transferor, on or
after the date of the transfer of assets, but not exceeding

the fair market value of the transferred assets.

_2_
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Sec. 3. NEW SECTION. 249F.3 NOTICE OF DEBT -~ FAILURE TO

RESPOND -- HEARING -- ORDER.
1. The department of inspections and appeals may issue a

notice establishing and demanding payment of an accrued or
accruing debt due and owing to the department of human
services as provided in section 249F.2. The notice shall be
served upon the transferee in accordance with the rules of
civil procedure. The notice shall include all of the
following:

a. The amount of medical assistance provided to the
transferor to date which creates the debt.

b. A computation of the debt due and owing.

Cc. A demand for immediate payment of the debt.

d. (1) A statement that 1f the transferee desires to
discuss the notice, the transferee, within ten days after
being served, may contact the department of 1nspections and
appeals and request an informal conference.

(2) A statement that if a conference i1s requested, the
transferee has until ten days after the date set for the
conference or until twenty days after the date of service of
the original notice, whichever is later, to send a request for
a hearing to the department of inspections and appeals.

(3) A statement that after the holding of the conference,
the department of inspections and appeals may 1ssue a new
notice to be sent to the transferee by first class mail
addressed to the transferee at the transferee's last known
address, or if applicable, to the transferee's attorney at the
last known address of the transferee's attorney.

{4) A statement that if the department of inspections and
appeals 1ssues a new notice, the transferee has until ten days
after the date of mailing of the new notice or until twenty
days after the date of service of the original notice,
whichever is later, to send a request for a hearing to the
department of inspections and appeals.

e. A statement that 1f the transferee objects to all or

-3~
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any part of the original notice and no conference is
requested, the transferee has until twenty days after the cate
of service of the original notice to send a written response
setting forth any objections and requesting a hearing to the
department of inspections and appeals.

f. A statement that if a timely written request for a
hearing is received by the department of inspections and
appeals, the transferee has the right to a hearing to be held
1n district court as provided 1n section 249F.4; and that if
no timely written request for hearing is received, the
department of inspections and appeals will enter an order in
accordance with the latest notice.

g. A statement, that as soon as the order is entered, the
property of the transferee is subject to collection action,
including but not limited to wage withholding, garnishment,
attachment of a lien, or execution.

h. A statement that the transferee must notify the
department of inspections and appeals of any change of address
or employment,

i. A statement that if the transferee has any gquestions
concerning the transfer of assets, the transferee should
contact the department of inspections and appeals or consult
an attorney,

j. Other information as the department of human services
finds appropriate.

2. If a timely written request for hearing is received by
the department of inspections and appeals, a hearing shall be
held in distriect court,.

3. If a timely written request for hearing is noit received
by the department of inspections and appeals, the department
may enter an order in accordance with the latest notice, and
the order shall specify all of the following:

a. The amount to be paid with directions as to the manner
of payment,

b. The amount of the debt accrued and accruing in favor of

-4-
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the department of human services.

c. Notice that the property of the transferee is subject
to collection action, including but not limited to wage
withholding, garnishment, attachment of a lien, and execution.

4. The transferee shall be sent a copy of the order by
first class mail addressed to the transferee at the
transferee's last known address, or if applicable, to the
transferee's attorney at the last known address of the
transferee's attorney. The order is final, and action by the
department of human services or the department of 1nspections
and appeals to enforce and collect upon the crder may be taken
from the date of the issuance of the order.

Sec. 4. NEW SECTION. 248F.4 CERTIFICATION TO COURT --
HEARING -- DEFAULT.

l. If a timely written request for a hearing 1s received,

the department of inspections and appeals shall certify the
matter to the district court in the county where the
transferee resides.

2. The certification shall include true copies of the
original notice, the return of service, any request for an
informal conference, any subsequent notices, the written
request for hearing, and true copies of any administrative
orders previously entered.

3. The department of inspections and appeals may also
request a hearilng on its own motion regarding the
determination of a debt, at any time prior to entry of an
administrative order.

4. The district court shall set the matter for hearing arnd
notify the parties of the time and place of hearinrg.

5. If a party fails to appear at the hearing, upon a
showing of proper notice to the party, the district court may
find the party in default and enter an appropriate order.

Sec. 5. NEW SECTICN, 2497.5 FILING AND DOCKETING OF
ORDER -- ORDER EFFECTIVE AS COURT DECREE.

1. A true copy of an order entered by the department of

_.5_
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inspections and appeals pursuant to this chapter, along with a
true copy of the return of service, if applicable, may be
filed in the office of the clerk of the district court :in the
county in which the transferee resides or, 1f the transferee
resides in another state, in the office of the district court
in the county 1n which the transferor resides.

2. The department of inspections and appeals' order shall
be presented, ex parte, to the district court for review and
approval. Unless defects appear on the face of the order or
on the attachments, the district court shall approve the
order. The approved order shall have all force, effect, and
attributes of a docketed order or decree of the district

court.

3. Upon filing, the clerk shall enter the order in the
Judgment docket.

Sec. B. NEW SECTION. 249F.6 INTEREST ON DEBTS.

Interest accrues on a debt established under this chapter
at the rate provided in section 535.3 for court judgments.

The department of human services may collect the accrued
interest, but is not required to maintain interest balance
accounts. The department of human services may walve payment
of the interest 1f the waiver will facilitate the collection
of the debt.

Sec. 7. NEW SECTION. 249F.7 SECURITY FOR PAYMENT OF DEBT -
- FORFEITURE.

Upon entry of a court order or upon the failure of a

transferee to make payments pursuant to a court order, the
court may require the transferee to provide security, a bond,
or other guarantee which the court determines is satisfactory
to secure the payment ©f the debt under the court order. If
the transferee fails to make payments pursuant to the court
order, the court may declare the security, bond, or other
guarantee forfeited.

Sec. 8. NEW SECTION. 249F.8 ADMINISTRATION.

As provided 1n this chapter, the establishkment of a debt

_6_
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for medical assistance due to transfer of assets shall be
administered by the department of inspections and appeals,
subject to the supervision and direction of the department of
human services. All administrative discretion 1in the
administration of this chapter shall be exercised by the
department of human services, and any state administrative
rules implementing or interpreting this chapter shall be
adopted by the department of human services.

Sec. 9. NEW SECTION. 249F.9 INCONSISTENCY WITH FEDERAL
LAWS.

If 1t is determined by the attorney general that any

provision of this chapter would cause denial of funds from the
United States government under Title XIX of the federal Social
Security Act, or would otherwise be inconsistent or conflict
with the requirements of federal law for state participation
1n the Title XIX program, such provision shall be suspended,
but only to the extent necessary to prevent denial of such
funds or to eliminate the inconsistency or conflict with the
requirements of federal law. If the attorney general makes
such a suspension determination, the attorney general shall
report 1t to the general assembly at its next session. This
report shall include any recommendations in regard to
corrective leqgislation needed to conform this chapter with
federal law.

Sec, 10. NEW SECTION. 633.653A CLAIMS FOR COST OF
MEDICAL CARE OR SERVICES.

The provision of medical care or services to a ward who is

a reciplent of medical assistance under chapter 249A creates a

claim against the conservatorship for the amount owed to the

provider under the medical assistance program for the care or

services. The amount of the claim, after being allowed or

established as provided in this part, shall be paid by the

conservator from the assets of the conservatorship.
EXPLANATION

This bill enacts new chapter 249F which relates to the

-7 -
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transfer of assets between i1ndividuals which would enanle the
transferor to obtain or maintain eligibiiity for medical
assistance pursuant to chapter 249A. The bill provides that
sach transfer of assets establishes a dent tc the departiment
of human services from the transferee in an amount equal to
the medical assistance provided, but not in excess of the fair
market value of the assets transferred. The bill estabiishes
a procedure for notice and hearing through the department of
inspections and appeals, and for certification of the final
order to the court. The bill provides that interest on such
debts 1s to accrue pursuant to section 535.3. The bill
provides that if the attorney general determines that a
provision of this chapter would result 1n the denial of
federal funds or would otherwise be inconsistent with federal
law, the provision i1s to be suspended and the attorney general
1s to report this fact to the general assembly with any
recommendations for corrective legisliation. The bill exempts
certaln transfers from the provisions of this chapter
including transfers for the soie benefit of the transferor's
spouse or child, the transfer of a dwelling to a child under
21 years of age, and the transfer of a dwelling to certain
individuals after the transferor is institutionalized.

This bill alsoc creates a new section 633.653A which
provides that the provision of medical care ov services to a
person eligible to receive medical assistance under chapter
249A creates a claim acainst the person's conservatorship for
the amount due. The conservator is required to pay the amount
due under the program, after that amount is allowed or
established, from the assets of the conservatorship.

LSB 14548V 75
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dOUSE CLIP SHEET

SENATE FILE 394

H-3632

Amend Senate File 394, as passed by the Senate, as
follows:

1. Page 1, by striking lines 11 througn 17 anc
inserting the following: “"defined in section 702.14,
from a transferor to a transferee for less tnan fair
consideration, made while the transferor is receiving
medlical assistance or within five years prior to
application for medical assistance by the transferor.
Any such transfer or assignment is presumed to be".

2. Page 1, by striking lines 24 through 27 and
inserting the following: transfer or assignment."”

3. Page 1, by striking iines 30 through 35 and
inserting the following:

"{1) Transfers to or for the sole benefit of the
15 transferor's spouse, including a transfer to a spouse
16 by an 1nstitutionalized spouse pursuant to sectiecn
17 1924(£)(1) of the federal Social Security Act.”

18 4. Page 2, line 19, by striking the words

19 "dollars, and" andé inserting the following:

20 "dollars."

21 5. Page 2, by strixking lines 20 through 22 and
22 inserting the following: "Fcr purposes of tnis

23 chapter,".

24 6. Page 2, by inserting after line 24 the

T W R O WO~ ot Wb

4 e et

25 foliowing:
M 26 "(6) Transfers of property that would, at che time
— 27 of the transferor's application for medical
28 assistance, have been exempt from consideration as a
29 resource 1f it had been retained by the transfercr,
30 pursuvant to 42 U.S.C. § 1382b(a}, as implemented by
31 regulations adopted by the secretary of the United
32 States department of heaitn and human services, and
33 pursuant to section 561.16 and chapter 627."
34 7. Page 2, by striking line 30 and inserting the
35 folilowing:
36 "A transfer of".
37 8. Page 2, by striking line 35 and 1nsert:ng the
38 following: "the assets which are neot exempt under
39 section 249r.1."
40 9. Page 6, by striking lines 16 through 23.
41 10. Renumber as necessary.
By MILLAGE of Scot:
H-3632 FILED APRIL 1, 1993
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HOUSE AMENDMENT TO
SENATE FILE 394
3527

Amend Senate File 394, as passed by the Senate, as
follcws:

1. Page 1, by striking lines 11 through 17 and
inserting the following: "defined 1n section 702.14,
from a transferor to a transferee for less than fair
consideration, made while the transferor 1s receiving
medical assistance or within five years pricr to
application for medical assistance by the transferor.
Any such transfer or assignment 1s presumed to be".

2, Page 1, by striking lines 24 through 27 and
inserting the following: "transfer or assignment."

3. Page 1, by striking lines 30 through 35 and
inserting the following:

"(ly Transfers to or for the sole benefit of the
transferor's spouse, including a transfer to a spouse
by an institutionalized spouse pursuant to section
1924(£)(1) of the federal Social Secur:ty Act."

4, Page 2, line 19, by striking the words

"doilars, and" and inserting the following:
“dollars.”

5. Page 2, by striking lines 20 through 22 and
inserting the following: "For purposes of this

chapter,”.

6. Page 2, by inserting after line 24 the
following:

"(6) Transfers of property that would, at the time
of the transferor's application for medical
assistance, nhave been exempt from consideration as a
resource 1f 1t nad been retained by the transferor,
pursuant to 42 U.S.C., § i382b(a), as implemented by
regulations adopted by the secretary of the United
States department of health and human services, and
pursuant to section 561.16 and chapter 627."

7. Page 2, by striking line 30 and inserting the
following:

"A transfer of".

8. Page 2, by striking line 35 and inserting the
following: "the assets which are not exempt under
section 249F.1."

9. Page 6, by striking lines 16 through 23.

10. Renumber as necessary.

RECEIVED FROM THE HOUSE

3527 FILED APRIL 20, 1993

denste porcarted ‘//27%3 (p- /361)




SENATE CLIP SHEET APRIL 28, 1993

SENATE FILE 394
5-3642

Amend the House amendrment, S$-3527, to Senate
394, as passed by the Senate, as foilows:

1. Page 1, by inserting after Iine 39, the
following:

" . Page 3, line 3, by striking the words
"inspections and appeals" ancé inserting the following:
"human services".

. Page 3, lines 16 and 17, by striking the
words "insnecclcns and appeals” and inserting the
following: "human services".

. Page 3, line 22, by striking the words
"inspections and appeals" and inserting tne following:
"human services".

___. Page 3, line 24, by striking the words
"inspections and appeals" and inserting the fcllowing:
"human services”

. Page 3, lines 29 and 30, by striking the
words "inspections and appeals™ and inserting the
following: "human serwvices".

. Page 3, line 34, by striki ng the worcds
"inspections and appeals" and inserting the following:
"human services".

. Page 4, line 5, by striking the words
"inspections and appeals"” and inserting the following:
"human services".

. Page 4, lines 7 and 8, by striking the words
"inspections and appeals" and inserting the fcllowing:
“human serV1ces".

. Page 4, iine 11, by striking the words

inspections and aoneals" and ilnserting the Iollowing:
"human services".

. Page 4, line 18, by st:;klﬂg the words

-usuec*zons awd appeals"” and 1nserting the following:
"human services".

___. Page 4, line 22, by striking the words
"inspections and appeals” and inserting the folleowiag:
"human services".

. Page 4, line 27, by striking the waqrds
"irnspections and appeals" and inserting the following:
"human services".

__ . Page 4, line 30, by striking the words
"lnspections and appeals" and inserting the following:
"numan services",

___. <Page 5, lines 10 and 11, by striking the
words "or the department of inspectiocns and appeals”.

___. Page 5, iine 16, by striking the words
"inspections and appeals" and inserting the following:
"numan services”

. D2age 5, line 24 bv striking the wor
"inspections and appeals" and insercing the £
S 3642 -1i-
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SENATE CLIP SHEET APRIL 28, 1993 Page 8

S-3642
Page 2
"human services".
L Page 6, line 1, by striking the words
3 "inspections and appeals"” and inserting the following:
4 "human services”,
5 . Page 5, line 7, by striking the words
6 "inspections and appeals'" and inserting the
7
8
9

S o

following: "human services'"."
2. Page 1, by inserting after line 40, the

following:
10 " . Page 7, by striking lines 2 through 4 and
11 inserting the following: "administered by the
12 department of human services. All administrative
13 discretion in the"."
14 3. Renumber as necessary.

By RICHARD VARN

S-3642 FILED APRIL 27, 19963
ADOPTED Cp,/zé()
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BOUSE CLIP SHEET APRIL 28, 1993

SENATE AMENDMENT TO BOUSE AMENDMENT TO SENATE FILE 394
H-4214

Amenrd the House amendment, $-3527, to Senate File
394, as passed by the Senate, as follows:

1. Page 1, by inserting after line 39, the
following:

"___. Page 3, line 3, by striking the words
"inspections and appeals" and inserting the following:
"human services".

.. Page 3, lines 16 and 17, by striking the
words "inspections and appeals" and inserting the
following: '"human services".

. Page 3, line 22, by striking the words
“inspections and appeals" and inserting the following:
“human services".

. Page 3, line 24, by striking the words
"inspections and appeals" and inserting the following:
"human services".

.- Page 3, lines 29 and 30, by striking the
words "inspections and appeals" and inserting the
following: "human services".

__ - Page 3, line 34, by striking the words
"inspections and appeals" and inserting the following:
"human services".

Page 4, line 5, by striking the words
"inspections and appeals* and inserting the following:
"human services”.

___ - Page 4, lines 7 and 8, by striking the words
"inspections and appeals" and inserting the following:
"human services".

Page 4, line 11, by striking the words
"inspections and appeals" and inserting the following:
"human services”.

Page 4, line 18, by striking the words
“inspections and appeals" and inserting the following:
"human services".

. Page 4, line 22, by striking the words
"inspections and appeais" and inserting the following:
"human services".

___. Page 4, line 27, by striking the words
"inspections and appeals" and inserting the following:
"human services".

- Page 4, line 30, by striking the words
"inspections and appeals" and inserting the following:
"human services". '

- Page 5, lines 10 and 11, by striking the
words "or the department of inspections and appeals™.

L Page 5, line 16, by striking the words
"inspections and appeals” and inserting the Zoilowing:
"nhuman services'.

___+ Page 5, line 24, by striking the words
“inspections and appeals” and inserting the following:

H-4214 -1-




HOUSE CLIP SHEET APRIL 28, 1993

H-4214
Page 2
"human services”.

L Page 6, line 1, by striking the words
"inspections and appeals" and inserting the following:
"human services".

L Page 6, line 7, by striking the words
"inspecticns and appeals'" and inserting the
following: "human services'"."

2. Page 1, by inserting after line 40, the
following:

" . Page 7, by striking lines 2 through 4 and
1nserting the following: "administered by the
department of human services. All administrative
discretion in the"."

2. Renumber as necessary.

RECEIVED FROM THE SENATE

H-4214 E‘ILED MQQB
F /775')
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BY (PROPOSED GOVERNOR'S BILL)

Passed Senate, Date Passed House, Date

Vote: Ayes Nays Vote: Ayes Nays
Approved

A BILL FOR

An Act relating to establishing a debt due for medical assistance
resulting from a transfer of assets, and to allowable claims
against a conservatorship for the cost of medical care or
services provided to a recipient of medical assistance.

BE IT ENACTED BY THE GENERAL ASSEMBLY QF THE STATE OF IOWA:
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Section 1. NEW SECTION., 248F.1 DEFINITIONS,
As used in this chapter, unless the context otherwise

requires:

l. "Medical assistance" means "medical assistance",
"additional medical assistance", "discretionary medical
assistance", or "medicare cost sharing"” as each is defined in
section 249A.2 which is provided to an individual pursuant to
chapter 249 and Title XIX of the federal Social Security Act.

2. a. "Transfer of assets" means any transfer or
assignment of a legal or equitable interest in property, as
defined in section 702.14, for less than fair consideration,
with the Intent, on the part of the transferee, of enabling
the transferor to obtain or maintain eligibility for medical
assistance. A transfer or assignment of property for less
than fair consideration made within five years of application
for medical assistance by the transferor, or while the
transferor is receiving medical assistance, is presumed to be
made with the intent, on the part of the transferee, of
enabling the transferor to obtain or maintain eligibility for
medical assistance. This presumption is rebuttable only by
clear and convincing evidence that the transferor's
eligibility or potential eligibility for medical assistance
was no part of the transferee's reason for accepting the
transfer or assignment. A transfer to a spouse by an
institutionalized spouse pursuant to section 1924(£)(1) of the
federal Social Security Act is exempt from the provisions of
this chapter. _

b. However, transfer of assets does not include the
following:

{l) Transfers, other than the transfer of a dwelling, to
or for the sole benefit of the transferor's spouse, except
those made after the transferor's spouse has established on-
going eligibility for medical assistance as an
institutionalized spouse pursuant to section 1924 of the
federal Social Security Act.




(2) Transfers, other than the transfer of a dwelling, to
or for the sole benefit of the transferor's child who is bling
or disabled as defined in section 1614 of the federal Social
Security Act.

(3) Transfer of a dwelling to a child of the transferor
under twenty-one years of age.

(4) Transfer of a dwelling, after the transferor is
institutionalized, to either of the following:

(a) A sibling of the transferor who has an equity interest
in the dwelling and who was residing in the dwelling for a
period of at least one year immediately prior to the date the
transferor became institutionalized.

(b) & child of the transferor who was residing in the
dwelling for a period of at least two years immediately prior
to the date the transferor became institutionalized and who
provided care to the transferor which permitted the transferor
to reside at the dwelling rather than in an institution or
facility.

(5) Transfers of less than two thousand dollars, and
transfers of less than ten thousand dollars made more than
five years before an application for medical assistance is
submitted by the transferor. For purposes of this chapter,
all transfers by the same transferor during a calendar year
will be agqgregated.

3. "Transferor" means the person who makes a transfer of
assets.

4. "Transferee" means the person who receives a transfer
of assets.

Sec. 2. NEW SECTION. 249F.2 CREATION OF DEBT.

Notwithstanding section 249A.3, subsection 9, a transfer of

assets creates a debt due and owing to the department of human

serviaces from the transferee in an amount equal to medical
assistance provided to or on behalf of the transferor, on or
after the date of the transfer of assets, but not exceeding
the fair market value of the transferred assets,

-2-
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Sec. 3. NEW SECTION. 249F.3 NOTICE OF DEBT -- FAILURE TO
ESPOND -- HEARING -- ORDER.
1. The department of inspections and appeals may issue a

notice establishing and demanding payment of an accrued or
accruing debt due and owing to the department of human
services as provided in section 249F.2. The notice shall be
served upon the transferee in accordance with the rules of
civil procedure. The notice shall include all of the
following:

a. The amount of medical assistance provided to the
transferor to date which creates the debt.

b. A computation of the debt due and owing.

c. A demand for immediate payment of the debt.

d. (1) A statement that if the transferee desires to
discuss the notice, the transferee, within ten days after
being served, may contact the department of inspections and
appeals and request dn informal conference.

(2) A statement that if a conference is requested, the
transferee has until ten days after the date set for the
conference or until twenty days after the date of service of
the original notice, whichever is later, tc send a request for
a hearing to the department of inspections and appeals.

(3} A statement that after the holding of the conference,
the department of inspections and appeals may issue a new
notice to be sent to the transferee by first c¢lass mail
adlressed to the transferee at the transferee's last known
address, or if applicable, to the transferee's attorney at the
last known address of the transferee's attorney.

{4) A statement that if the department of inspections and
zppeals issues a new notice, the transferee has until ten days
after the date of mailing of the new notice or until twenty
days after the date of service of the original notice,
whichever is later, to send a request for a hearing to the
department of inspections and appeals.

e. A statement that if the transferee objects to all or
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any part of the original notice and no conference is
requested, the transferee has until twenty days after the date
of service of the original notice to send a written response
setting forth any objections and requesting a hearing to the
department of inspections and appeals.

f. A statement that if a timely written request for a
hearing is received by the department of inspections and
appeals, the transferee has the right to a hearing to be held
in district court as provided in section 249F.5; and that if
no timely written request for hearing is received, the
department of inspections and appeals will enter an order in
accordance with the latest notice.

g. A statement, that as soon as the order is entered, the
property of the:transferee is subject to collection action,
including but not limited to wage withholding, garnishment,
attachment of a lien, or execution.

h. A statement that the transferee must notify the
department of inspections and appeals of any change of address
or employment.

i. A statement that if the transferee has any questions
concerning the transfer of assets, the transferee should
contact the department of inspections and appeals or consult
an attecrney.

j. Other information as the department of human services
finds appropriate.

2. I1f a timely written request for hearing is received by
the department of inspections and appeals, a hearing shall be
held in district court. .

3. If a timely written request for hearing is not received
by the department of inspections and appeals, the department
may enter an order in accordance with the latest notice, and
the order shall specify all of the following:

a. The amount to be paid with directions as to the manner
of payment.,

b. The amount of the debt accrued and accruing in favor of

-4-
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the department of human services.

c. Notice that the property of the transferee is subject
to collection action, including but not limited to wage
withholding, garnishment, attachment of a lien, and execution.

4. The transferee shall be sent a copy of the order by
first class mail addressed to the transferee at the
transferee's last known address, or if applicable, to the
transferee's attorney at the last known address of the
transferee's attorney. The order is final, and action by the
department of human services or the department of inspections
and appeals to enforce and collect upon the order may be taken
from the date of the issuance of the order.

Sec. 4, NEW SECTION. 249F.4 CERTIFICATION TO CQURT --
HEARING -- DETFAULT.

1. If a timely written request for a hearing is received,

the departmert of inspections and appeals shall certify the
matter to the district court in the county where the
transferee resides.

2. The certification shall include true copies of the
original notice, the return of service, any request for an
informal conference, any subsequent notices, the written
request for hearing, and true copies of any administrative
orders previously entered.

3. The department of inspections and appeals may also
request a hearing on its own motion regarding the
determination of a debt, at any time prior to entry of an
administrative corder,

4, The district court shall set the matter for hearing and
notify the parties of the time and place of hearing.

5. If a party fails to appear at the hearing, upon a
showing of proper notice to the party, the district court may
find the party in default and enter an appropriate order.

Sec. 5. NEW SECTION. 249F.5 FILING AND DOCKETING OF
ORDER -- ORDER EFFECTIVE AS COURT DECREE.

1. A true copy of an order entered by the department of

_5_




inspections and appeals pursuant to this chapter, along with a
true copy of the return of service, if applicable, may be
filed in the office of the clerk of the district court in the
county in which the transferee resides or, if the transferee
resides in another state, in the office of the district court
in the county in which the transferor resides.

2. The department of inspections and appeals' order shall
be presented, ex parte, to the district court for review and
approval. Unless defects appear on the face of the order or
on the attachments, the district court shall approve the
order. The approved orcder shall have all force, effect, and
attributes ¢of a dccketed order or decree of the district
court,

3. Upcn filing, the c¢lerk shall enter the order in the

(=B < ¢ ¢ - I~ TR ¥ L I - Y PR N R )

judgment docket.
Sec. 6. NEW SECTION. 249F.6 INTEREST ON DEBTS.
Interest accrues on a debt established under this chapter
at the rate provided in section 535.3 for court judgments,

The department of human services may collect the accrued

interest, but is not required to maintain interest balance
accounts. The department of human services may waive payment
of the interest if the waiver will facilitate the collection
of the debt.

Sec., 7. NEW SECTION., 248F.7 SECURITY FOR PAYMENT OF DEBRT -
- FORFEITURE.

Upon entry of a court order or upon the failure of a

transferee to make payments pursuant to a court order, the

court may require the transferee to provide security, a bond,
or other guarantee which the court determines is satisfactory
to secure the payment of the debt under the court order. If

the transferee fails to make payments pursuant to the court
order, the court may declare the security, bond, or other
guarantee forfeited,

Sec., 8. NEW SECTION, 249F.8 ADMINISTRATION,

As provided in this chapter, the establishment of a debt

-6-
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for medical assistance due to transfer of assets shall be
administered by the department of inspections and appeals,
subject to the supervision and direction of the department of
human services. All administrative discretion in the
administration of this chapter shall be exercised by the
department of human services, and any state administrative
rules implementing or interpreting this chapter shall be
adopted by the department of human services.

Sec. 9. NEW SECTION. 249F.9 INCONSISTENCY WITH FEDERAL
LAWS.

If it 1s determined by the attorney general that any
provision of this chapter would cause denial of funds from the
Urited States government under Title XIX of the federal Sccial

Security Act, or would otherwise be inconsistent or conflict
with the requirements of federal law for state participation
in the Title XIX program, such provision shall be suspended,
but only to the extent necessary to prevent denial of such
funds or to eliminate the inconsistency or conflict with the
requirements of federal law. If the attorney general makes
such a suspension determination, the attorney general shall
report it to the general assembly at its next session. This
report shall include any recommendations in regard to
corrective legislation needed to conform this chapter with
federal law.

Sec. 10. NEW SECTION, 633.653A CLAIMS FOR COST OF
MEDICAL CARE OR SERVICES,.

The provision of medical care or services to a ward who is

a recipient of medical assistance under chapter 249A creates a
claim against the conservatorship for the amount owed to the
provider under the medical assistance program for the care or
services. The amount of the claim, after 5eing allowed or
established as provided in this part, shall be paid by the
conservator from the assets of the conservatorship.
EXPLANATION
This bill enacts new chapter 249F which relates to the

_7_
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transfer of assets between individuals which would enable the

transferor to obtain or maintain eligibility for medical
assistance pursuant to chapter 249%9A. The bill provides that
such transfer of assets establishes a debt to the department
of human services from the transferee in an amount equal to
the medical assistance provided, but not in excess of the fair
market value of the assets transferred. The bill establishes
a procedure for notice and hearing through the department of
inspections and appeals, and for certification of the final
order to the court. The bill provides that interest on such
debts is to accrue pursuant to section 535.3. The bill
provides that if the attorney general determines that a
provision of this chapter would result in the denial of
federal funds or would otherwise be inconsistent with federal
law, the provision is to be suspended and the attorney general
is to report this fact to the general assembly with any
recommendations for corrective legislation. The bill exempts
certain transfers from the provisions of this chapter
inciuding transfers for the sole benefit of the transferor's
spouse or child, the transfer of a dwelling to a child under
2]l years of age, and the transfer of a dwelling to certain
individuals after the transferor is institutionalized.

This bill also creates a new section 633.653A which
provides that the provision of medical care or services to a
person eligible to receive medical assistance under chapter
249A creates a claim against the person's conservatorship for
the amount due. The conservator is required to pay the amount
due under the program, after that amount is allowed or
established, from the assets of the conservatorship.

LSB 1454XL 75
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SENATE PILE 394

AN ACT
RELATING TO ESTABLISHING A DEBT DUE FOR MEDICAL ASSISTANCE
RESULTING FROM A TRANSFER OF ASSETS, AND TO ALLOWABLE
CLAIMS AGAINST A CONSERVATORSHIP FOR THE COST OF MEDICAL
CARE OR SERVICES PROVIDED TO A RECIFIENT OF MEDICAL
ASSISTANCE.

1T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF 10WA:

Section 1. NEW SECTION. 249P.1 DEFINITIONS.

As used it this chapter, unless the context othervise
tequires:

1. "Medical assistance™ means “"medical assistance”,
nadditional medical asslstance", "digcretionacy medical
assistance”, or "medicare cost sharang" as each is defined in
gsection 249A.2 which is provided to an individual pursuant to
chapter 249A and Title XIX of the federal Social Security Act.

2. a. “"Transfer of assets" means any transfer or
assignment of a legal or equitable interest in propetty, as
defined in sectlon 702.14, from a transferor to a transferee
for less than fait consideration, made while the transferor :is
receiving medical assistance or within Eive years prior to

Senate File %4, p. 2

application for medical assistance by the transferor. Any

such ttansfer or assignment 15 presumed to be made with the
intent, on the part of the transferee, of enabling the
tranaferor to obtain or maintain eliqibility for medical

assistance. This presumption is rebuttable only by clear and
convincing evidence that the tramsferor's eligibility or
potential eligibility for medical assistance was no part of
the ttanaferee’s reason for accepting the transfer or
assignnent.

b. MHowever, transfer of assets does net include the
following:

(1) Transfers to or for the sole benefit of the
transferor's spouse, including a transfer to a spouse by an
institutionalized spouse pursuant to section 1924(f)(1) of the
federal Social Sccurity Act.

(?) Transfers, other than the transfer of a dwelling, to
or for the sole benefit of the transtersor's child who is blind
or disabled as defined in section 1614 of the federal Social
Security Act.

[3) Transfer of a dwelling to a child of the tramsferor
under twenty-one years of age.

t4) Transfer of a dwelling, aftec the transferor is
institutionalized, vo either of the following:

{a) A sibling of the transferor who has amn equity interest
in the dwelling and who was residing in the dwelling for a
petiod of at least one year immedistely prror to the dare the
tcansferor became institutionalized.

{b) A child of the transferor «ho was residing i1n the
dwelling for a period of at least two years impediately prioc
to the date the transferor became instituticnalized and who
ptovided care to the transferor which permitted the transfecor
to reside at the dwelling rather than in an anstitution or
facility.

[5) Transfers of less than two thousand dotlars. For
purposes of this chapter, a1l transfers by the same transferor
during a calendar yeat will be aggregated.




Senate File 194, p. )

(6) Transfers of property that would, at the time of the
trangferor’s application for medical assistance, have been
exempt from consideration as a cesource if It had been
retained by the transferor, pursuant to 42 U.S.C. § 1382b(a),
as implemented by requlations adopted by the secretary of the
United States department of health and human services, aad
pursuant to section 561.16 and chapter 627.

3. "Transferor” means the person who makes a transfer of
assets,

4. "Trangferece” means the person who receives a transfer
of assets.

Sec. 2, MNEW SECTION., 249F.2 CREATION OF DERT.

A transter of assets creates a debt due and owlng to the
depactment of human services from the transferee in an amount
equal to medical assistance provided to or on behalf of the
transferor, on or after the date of the transfer of assets,
but not exceeding the assets which are not exempt under
seckion 249F.1,

Sec. 3. NEW SECTION, 249F.3 NHOTICE OF DEBT -- PAILURE TO
RESPOND -- HEARING -- ORDER.

1. The department of human services may 1ssue a notice
establishing and demanding payment of an accrued or accruang
debt due and owing to the department of human secvices as
provided in section 249F.2, The notice shall be served upon
the transferee in accordance with the rules of c¢ivil
ptocedure. The notice shall include all of the following:

a. The amount of medical assistance provided to the
transteror to date which creates the debt.

b. A computation of the debt due and owlng,

c. A demand for imuediate payment of the debt.

d. (1) A statement that if the transfectee desires to
discuss the notice, the transferee, within ten days after

being served, may contact the department of human services and

request an informal conference,

Senate File 394, p. 4

{2) A starement that if a confecence is cteguested, the

transferer has until ten days after the date set foc the
conference or until tuventy days atter the date of service of
the original notice, whichever is ™ later, to send a request for

a4 hearing to the department of humat services.

(3] A statement that after the holding of the conterence,
the department cf human services May Lssue a new notice to be
sent to the transferee by first class mail addressed to the
transteree at the transferee's last known address, or Lf
applicable, to the transfecee's attorney at the last known
address of the transferee's attorney.

(4] A statement that if the department of human secvices
L8s5ues a new notice, the transferee has until ten days after
the date of matling of the new notlce or until twenty days
after the date of service of the original notice, whichever is
later, to send a request for a hearing to the depactment of
human services.

e. A statement that If the transferee objects to all or
any part of the original notice and no conference is
tequested, the transteree has until twenty days aftec the date
of service of the original notice to send a written response
setting €octh any objections and requesting a hearing to the
department of huran services.

t. A statement that if a rimely written request for a
hearing is recelved by the department of human services, the
transferee has the right to a hearing to be held in district
court as provided in section 249P.4; and that Lf no timely
written request for hearing 13 ceceived, the department of
human services will enter an order in accordance with the
latest notice.

g. A statement, that as soon a3 the ocder Is entered, the
property of the transteree is subject to collection action,
including but not limited to wage withholding, garnishaent,
attachment of a liea, or execcution,
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h. A statement that the ttansferee must notify the
department of human services of any change of address or
employment..

i. A statement that if the transferee has any duestions
concerning the transfer of assets, the transferee should
contact the department of human services or consult an
attorney.

4. Other information as the department of human gervices
finds appropriate.

2. I1f a timely written reguest for hearing ls received by
the department of human services, a hearing shall be held in
district court.

3., If a timely written request for hearing is not tecelived
by the department of human services, the depacrtment may enter
an ordet in accordance with the latest notice, and the ordet
shall specify all of the following:

a. The amount to be paid with directions as to the manner
of payment.

b. The amount of the debt accrued and accruing ln favor of
the depattment of human services.

¢. Notice that the property of the transferee is subject
to collection actaon, including but not limited to wage
withholding, garnishment, attachment of a lien, and execution.

4. The transferec shall be sent a copy of the order by
first class mail addressed to the transferee at the
transterec's last known address, or if applicable, to the
transferee's attorney at the last known address of the
transferee’s attorney. The order is final, and action by the
depavtment of human secrvices to enfocce and collect upon the
order may be taken from the date of the issvance of the order.

Sec. 4. MNEW SECTION. 249F.& CERTIFICATION TO COURT --
HEARING -- DEFAULT.

1. If a timely written tequest for a hearing 1s received,
the departrent of human services shall certify the nmattec to
the district court in the county where the transferee resides.

Senate Pile 394, p.

7. The certification shall inctude true copirs of the
ocriginal notice, the return of service, any reguest tor an
informal conference, any subsequent notices, the written

request for hearing, and true coples of any administrative

orders previously entered.

3. The department of human services may also request a
hearing on its own motion regarding the determination of a
debt, at any tire prior to entty of an administrative order.

4. The distriet court shall set the matter for nearing and
notify the parties of the time and place of hearing.

5. If a party Fails to appear at the hearing, wpon a
showing of proper notice to the party, the district court may
find the party in default and enter an appropriate order.

Sec. 5. NEW SECTION. 249F.% PILING AWD DOCKETIKG OF
ORDER -- ORDER EPFECTIVE AS COURT DECREE.

. A true copy of an order entered by the depatrtment of
huran services pursuant to this chapter, aleng with a true
copy of the return of service, if applicable, may be filed in
the office of the clerk of the district court in the county in
which the transferee resides or, if the transferce resides in
another state, in the office of the district court in the
county im which the transferor resides.

?. The department of human sertvices order shall be
presented, ex parte, to the district court for review and
approval., Unless defects apprar on the tace of the order ot
on the attachments, the district coutt shall approve the
order. The approved order shall bave all force, etfect, and
attributes of a docketed order ot decree of the district
courk.

3. Upon filing, the clerk shall enter the order in the
judgment docket.

Sec. &. NEW SECTION. 249F.7 SECURITY FOR PAYMENT OF DEBT
-- FORFEITURL.

Upon entry of a court order oc upon the failure of a
tranasferee to make payments pursvant to a court ordet, the
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court may requitre the transferee to provide security, & bond,
or other quarantee which the court determines 15 satisfactocy
to secure the payment of the debt under the court grder. 1f
the transferee fails vo make payments pursuant to the court
order, the court may declare the securlty, bond, or other
guarantee forteited.

Sec. 7., HEW SECTIQN. 249F.8 ADMINISTRATION.

As provided In this chapter, the eatablishment of a debt
for medical assistance due to transfer of assetg shall be
administered by the department of human services. Ald
administrative discretion in the administration of this
chapter shall be exercised by the department of human
services, and any state administrative rules implementing or
interpreting this chapter shall be adopted by the department
of human services.

Sec, 8. NEW SECTION. 249F.9 [NCONSISTENCY WITH FEDERAL
LARS,

IF Lt i3 determined by the attorney general that any
provision of thls chapter would cause denial of funds from the
Uniked States govetrnment under Title XIX of the federal Social
Security Act, or would otherwise be inconsistent or conflict
with the requirements of federal law for state participation
ih the Title XIX program, such provision shall be suspended,
but only to the extent necessary to prevent denial of such
funds or to eliminate the i1nconsistency or conflict with the
requirements of federal law. If the attorney general makes
such a suspension determination, the attormey general shall
report 1t to the general agsembly at 1ts8 next session. Thig
report shall include any recommendations in regacd to
corrective legislation needed to conform this chapter with
federal law.

Sec., 9. WNEW SECTION. 0633.653A CLAIMS FOR COST OF MEDICAL
CARE OR SERVICES.

The provision of medical care ot services to & ward who is
a recipient of medical assistance under chapter 2494 creates a

Senate File 394, p. 8

claim against the conservatorship for the amcunt owed reo the

provider under the medical assistance prograr for the care ot

services, The amount of the claim, after belng allowed or

established as provided in this pa¥t, shall be paid by the -
conaervator from tho assets of the conservatorship.
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