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1 An Act relating to entit1es and subject matter under the 

2 regulatory authority of the regulated industries unit of the 

3 d1vis1on of 1nsurance, including residential serv1ce 

4 contracts, continuing care retirement communities, loan 

5 brokers, and membersh1p organizations. 

6 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

7 

SENATE FILE 271 
S-3168 

1 Amend Senate File 271 as follows: 
2 1. Page 3, line 34, by inserting after the word 
3 "prohibit'' the following: "fees, payments, or 
4 reimbursements for''. 
5 2. Page 3, by striking line 35 and inserting the 
6 following: "payme~~~-e~-re±mb~rseme~t~-for-in~pee~~o~ 
7 ~ees inspections, if an". 
8 3. Page 5, line 3, by str1king the word ''company'' 
9 and inserting the following: "contractor''. 

10 4. Page 5, line 22, by striking the word 
11 "INSTITUTION" and inserting the following: 
12 ''fNS~f~H~fBN INSTITUTIONS, SERVICE COMPANIES, AND 
13 INSURANCE COMPANIES". 
14 5. Page 8, line 7, by 
15 "licensed" the following: 

.J~ '-'·- 1.3 ~ ~ 7.59) 
S-3168 FILED MARCH 19, 1993 

inserting after the word 
"or registered". 
By PATRICK J. DELUHERY 

TLSB l206SV 75 
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' ... Section 1. NEW SECTION. 503A.l DEFINITIONS . 

2 As used In this chapter, unless the context otherwise 

3 requires: 

4 l. "Buying club'' means a corporation, partnership, 

5 un1ncorporated association, or other business enterprise which 

6 sells or offers for sale to the public generally memberships 

7 or certificates of membership. 

8 2. ''Membership'' means certificates, memberships, shares, 

9 bonds, contracts, stocks, or agreements of any kind or 

10 character issued upon any plan offered generally to the public 

ll entitling the holder to purchase merchandise, materials, 

12 eqtllpmeJJt, or service, either from the issuer or another 

13 person designated by the issuer, either under a franchise or 

14 otherwise, whether it be at a discount, at cost plus a 

15 percentage, at cost plus a f1xed amount, at a f1xed pr1ce, or 

16 on any other s:milar basis. 

17 3. ''Contract'' means the agreement by which a person 

18 acquires a membership in a buying club. 

19 Sec. 2. NEW SECTION. 503A.2 EXEM?TIONS. 

20 This chapter does not apply to any of the following: 

21 1. Building and loan associations, state or national 

22 banks, 1nsurance companies and associations, mutual or 

23 cooperative telephone companies organized under chapter 491 

24 which have been determ1ned to be exempt from taxation under 

25 50l{c){l2) of the Internal Revenue Code. 

26 2. Corporations and cooperative associations subject to 

27 regulation under chapter 497, 498, or 499. 

28 3. The sale of membership camping contracts by persons or 

29 entit1es registered or exempt under chapter 5578. 

30 4. The sale of physical exercise club contracts by persons 

31 or entities registered under chapter 552. 

32 5. Corporations, partnerships, unincorporated 

33 associations, or other business enterprises wh1ch sell or 

34 offer for sale memberships to an indiv1dua: or tc a family 

35 unit for consideration of no more than fifty dollars for a 
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1 one-year period. Consideration for this purpose includes but 

2 is not lim1ted to the amount of any required purchase under 

3 the terms of the contract. 

4 Sec. 3. NEW SECTION. 503A.3 RIGHT OF CANCELLATION --

5 REQUIREMENT OF WRITING. 

6 The requ1rements of sections 555A.l through 555A.5, 

7 relat1ng to door-to-door sales, shall apply to sales of buying 

8 club memberships, irrespective of the place or manner of sale 

9 or the purpose for wh1ch they are purchased. In add1tion to 

10 the requirements of chapter 555A, a contract shall not be 

11 enforceable against a person acquiring a membership in a 

12 buy1ng club unless the contract is in writing and signed by 

13 the purchaser. 

14 Sec. 4. NEW SECTION. 503A.4 LIMITATION ON MCM3ERSHIP 

15 P8RIOO. 

16 A contract shall not be valid for a term longer than 

17 

18 

eighteen 

Ho¥1ever, 

months from tne date on which the contract lS s1gned. 

a buy1ng club may allow a member to convert the 

19 contract into a contract for a period longer than e1ghteen 

20 months after the member has been a member of the club for at 

21 least one year. 

22 and conspicuously 

The duration of the contract shall be clearly 

disclosed in the contract in bold-face type 

23 of a minimum size of fourteen points. 

24 Sec. 5. NEW SECTION. 503A.5 REMEDIES. 

25 l. A violation of this chapter is a violat1on of section 

26 714.l6, subsection 2, paragraph "a ... 

27 2. The rights, obligations, and remedies provided 1n th1s 

28 chapter shall be in addition to any other rights, obligations, 

29 or remedies provided by law or in equity. 

30 3. In addition to the remedies otherwise prov1ded by law, 

31 any person 1njured by a violation of this chapter may bring a 

32 c1vil act1on and recover damages, together with costs, 

33 including reasonable attorney's fees, and receive other 

34 eq~itable relief as 

35 Sec. 6. Section 

determined by the 

505.1, Code 1993, 

-2-
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1 follows: 

2 505.1 INSURANCE DIVISION CREATED. 

J An 1nsurance div1S1on is created within the department of 

4 commerce to regulate and supervise the conducting of the 

5 bus1ness of insurance in the state. The co~~1ssioner of 

6 insurance is the chief executive officer of the division. As 

7 used in th1s chapter, the rest of the insurance title, and 

8 chapters 502, 5837 and 535C, "dtvision'' means the insurance 

9 d1vision. 

10 Sec. 7. Section 523C.2, Code 1993, is amended to read as 

ll follows: 

12 523C.2 LICENSE REQUIRED. 

13 A person shall not tssue a residential service contract or 

14 undertake or arrange to perform services pursuant to a 

15 residential servtce contract unless the person is a 

16 corporation or other form of organizat1on approved by the 

17 commissioner by rule and is a licensed service company. 

18 Sec. 8. Section 523C.8, Code 1993, is amended to read as 

19 follows: 

20 S23C.8 REBATES AND CO~~ISS!ONS. 

71 A service company shall not pay a co~miss1on or any other 

22 consideration to any person as an tnducement or compensation 

23 for the issuance, purchase, or acquisition of a residential 

24 service contract. However, this section does not proh1bit 

25 payment of an override commission or marketing fee to an 

26 employee or co~~ission sales agent who is the ~ marketing or 

27 sales representattve of the service company or its parent 

28 company, subsidiary, or affiliate on the sale or marketing of 

29 a restdential service contract, provided the employee or 

30 comm1ssion sales agent is not a real estace 1Lcensee sharLng 

31 in or ent1tled to share in, or affiliated with, a company or 

32 organ1zat1o~ which is entitled to share in any real estate 

ll commission generated by the underly1ng real property 

34 transaction. This section also does not prohibit bona fide 

J~ payments or re1mbursements for 1nspection fees, if an 
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l inspection of the property to be the s~bject of a residential 

2 service contract is required 

3 inspection fee is reasonably 

4 performed. 

by a serv1ce company and 1f the 

related to the services 

5 Sec. 9. NEW SECTION. 523C.8A ISSUANCE OF RESIDENTIAL 

6 SERVICE CONTRACT WITHOUT CONSIDERATION PROHIBITED. 

7 l. Except as provided in subsection 2, furn1sh1ng a 

8 residential service contract to any person w1thout charge for 

9 the applicable contract fees constitutes a violation of th1s 

10 chapter. A residential service contract providing for l1sting 

ll period coverage shall not be issued or delivered unless it 

12 prov1des for consideration for such coverage. The 

13 consideration may consist of a bona f1de promise to pay the 

14 applicable residential service contract fees at the close of 

15 

16 

17 

18 

19 

the sale. 

a result of 

failure due 

of any real 

residential 

However, 1f a contract is subsequently cancelled as 

the fa1lure to close such a sale, including such 

to cancellation, exp1ration, or other te~~inalion 

estate listing agreement on the residence, the 

service contract holder shall pay to the serv1ce 

20 company, at the time of cancellation of the residential 

21 serv1ce contract, the lesser of the actual costs of such 

22 service or a pro rata portion of the appl1cable annual 

23 residential service contract fees based on the number of days 

24 the residential service contract remained in effect, together 

25 with adm1n1strative costs incurred by the service company as a 

26 result of the cancellation. 

27 2. a. Notwithstanding subsection l, a service company may 

28 offer a resident1al service contract providing for l1st1ng 

29 period coverage for considerat1on which consists of both of 

30 the following: 

31 (l) The contract holder's bona fide prom1se to pay, upon 

32 the close of sale, the applicable residential serv1ce contract 

33 fees for coverage of the residence for at least one year from 

34 the close of sale. 

35 (2) Actual payment of the costs of any and all serv1ces 
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l performed under the res1dential serv1ce contract during the 

2 term of the l1sting per1od coverage by the contract holder to 

3 the service company. 

4 b. Upon the close of sale and actual payment of the 

5 contract fees referred to in paragraph "a", subparagraph (1), 

6 the service company shall reimburse the listing per1od 

7 coverage contract holder for all legitimate service costs 

8 1nct1rred and paid under the residential service contract 

9 dur1ng the term of the listing period coverage with offset 

10 only for any deductible or service call fees remaining due and 

11 payable with respect to service performed under the 

l2 residential servtce contract during the term of the list1ng 

13 period coverage. 

14 3. For purposes of this section: 

15 a. ''Close of sale'' means the time an interest 1n, or t1tle 

16 to, a home to which the interest or title attaches is sold or 

17 transferred. 

18 b. "Listing per1od coverage'' means coverage provided prior 

19 to the close of sale. 

20 Sec. 10. Section 523C.l7, code 1993, 1s amended to read as 

21 follows: 

22 523C.l7 LENDING INSTITUTION. 

23 A bank, savings and loan associat1on, insurance company or 

24 other lending institution shall not require the purchase of a 

25 resident1al service contract as a condition of a loan. A 

26 ~e:v1ce company or an insurer, either daectly 9r indirec':ly, 

77 as a part of any real property transaction in which a 

28 res1dential service contract will be issued, purchased, or 

:?9 acquired, __ shall not require that a residential serv1ce 

30 contract be issued, purchased, or acquired in conjunction with 

11 or_as a condition precedent to the issuance, ourchase, or 

32 a~qu1sit1o~, by any person, of a policy of insurance. A 

33 lend:ng institution shall not sell a res1dential service 

34 cor1tract to a oorrower unless the borrower signs an afE1davit 

35 acknowledging that the purchase 1s not requ1red. Violation of 
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l this section ts punishable 

2 Sec. 11. NEW SECTION. 

as provided tn sectton 523C.l3. 

523C.20 CONSENT TO SERVICE OF 

3 PROCESS. 

4 If a person engages in conduct subJect to reg~lation under 

5 th1s chapter, the conduct shall constitute the appoint~ent of 

6 the commissioner of insurance as the person's attor~ey to 

7 receive service of any lawful process in a noncriminal 

8 proceedtng agatnst the person, a successor, or personal 

9 representative, which grows out of that conduct, with tne same 

10 force and validity as if served personally. 

11 Sec. 12. Section 523D.5, subsection 3, Code 1993, ts 

12 amended to read as follows: 

13 3. CONSTRUCTION. New construction shall not begtn unt1l 

14 the Etling reqtaired by this section has been made and at least 

15 ftfty percent of the proposed number of independent ltvtng 

16 units in the intttal stage or phase have been reserved 

17 pursuant to executed contracts and at least ten percent of the 

18 entrance fees requtred by those contracts are held in esc~ow 

19 pursuant to th1s chapter. However, the requtrement~ of th1s 

20 ~u.!>.'?~!lon_~be waived by the commissioner by rule or order 

21 upon a showing of goo~~,!>_€_-=. 

22 For purposes of this sub~~ct)on, "good cause" tncludes but 

23 is no!__!_im~ted to, evtdence of the followtng: 

24 a. Secured financtng adequate in an amount and term to 

25 complete the p~oject described in the filtng requ:red oy thts 

26 section. 

27 b. Cash reserves adequate in an amount to operate the 

2R faciltty for twenty-four months ~ased upon reasonable 

29 projections of income and expenses. 

30 c. Creation of an escrow account tn whtch a res1de:1t's 

31 entrance fee or purchase price will be depostted, if tne t~rms 

32 of the escrow agreement provtde reasonable protection from 

33 loss until at :east fifty percent of the proposed numbe~f 

34 independent living units in the intttal staqe or phase have 

35 been reserved. 
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l Sec. 13. Section 535C.2, subsections l, 3, and 5, Code 

2 1993, are amended by strik1ng the subsect1ons. 

J Sec. 14. Sect1on 535C.2, subsections 2, 7, and 8, Code 

1 1993, are amended to read as follows: 

5 2. "Advance fee'' means consideration of any type 1ncluding 

6 a payment, fee, pay-per-call charge, or deposit, which is 

7 assessed or collected prior to the closing of a loan or the 

8 issu: 129 __ of a credit card. An-aa ... aMee-fee-tnehH~e~-.-btJt-±~-net 

9 limited-te-.-meney-a~~e~~el!-e~-eelleetel!-fo~-p~eee~~±n9,-fer-an 

10 app~at~ai,-fe~-a-ered±t-e~eek 7 -fe~-a-een~tlltat±en 7 -er-fer 

ll e"pen~e~.,. 

12 7. "Loan broker'' or ''broker" means a person who ±M-~ettJrn 

11 for-an-advanee-~ee 7 promises to obtain a loan or credit card 

14 or ass1st in obtain1ng a loan for another from a th1rd person, 

lS or who promises to cons1der making a loan or o~fer1ng to issue 

Hi ~crf?dit card to a person. A loan broker does not 1nclude any 

11 of the following: 

18 a. An attorney licensed to pract1ce in this state while 

19 engaged in the practice of law. 

20 b. A certif1ed public accountant licensed to pract1ce in 

21 th1s state while engaged 1n practice as a certified public 

22 accountant. 

73 c. An accounting pract1tioner, while engaged as an 

24 accounting practitioner, who procures loans as an incidental 

25 par~ of the accountant's practice. 

26 d. A-person-w~e~e-fee-i~-ent±~e±y-eentin9ent-en-t~e 

27 ~tleeessftJl-preetJrement-of-a-toen-from-a-t~irl!-per~on 7 -if-t~e 

28 borrewer-~a~-not-pail!-a-fee-prior-te-t~e-e±o~in9-0f-a-±ean 

29 other-t~an-e-bena-fil!e-thira-party-fee A governmental body or 

JO employee acting 1n an official capacity. 

31 e. A f1nanc1al institution, to the extent the 

32 1nst1tution's activities or arrange~ents are expressly 

33 approved or regulated by a regulatory body or officer acting 

34 >Jnder authority of the United States. 

35 f. An insurance company er9anized-tJnder-the-=aw~-of-t~i~ 
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1 ~tate-and subject to regulation by the commissioner of 

2 insurance. 

3 g. A bank incorporated under chapter 524. 

4 h. A credit union 1ncorporated under chapter 533. 

5 i. A savings and loan association or savings bank 

6 1ncorporated under chapter 534. 

7 J. A mortgage broker or mortgage banker licensed under 

8 chapter 535B. 

9 k. A regulated loan company licensed under chapter 536. 

10 1. An industrial loan company licensed under chapter 536A. 

ll 8. "Loan brokerage agreement'' or "agreement'' means an 

12 agreement between a loan broker and a borrower 1n which the 

13 loan broker prom1ses to do any of the followtng: 

14 a. Obtain a loan or credic card for a borrower. 

15 b. Assist the borrower in obtain1ng a loan or credit card. 

16 c. Consider making a loan or issuing a cred1: card to the 

17 borrower. 

18 Sec. 15. NEW SECTION. 535C.2A PROHIBITiON ON ADVA~CE 

19 FEES. 

20 A loan broker shall not directly or 1ndirectly sol1ctt, 

21 receive, or accept from a borrower an advance fee as 

22 consideration for providing services as a loan broker. A loan 

23 broker's fee may only be assessed or collected from a borrower 

24 after the successful procurement of a loan or issuance of a 

25 cred1t card. 

26 Sec. 16. Section 535C.6, Code 1993, is amended to read as 

27 follows: 

28 535C.6 PENALTIES. 

29 A loan broker who violates a provision of this chapter 1s 

30 guilty of a serious misdemeanor fo~-faiitlre-te-de-eny-ef-the 

31 foB:ow1:ncp· 

32 l~--ebtain-and-meinte1:n-a-~tlrety-bend-er-e~teblish-and 

33 meintein-e-t~tl~t-aeeetlnt-ea-~eqtl±red-in-aeet1:~n-535E~4~ 

34 ~~--Meke-eeetlrate-end-timeiy-fil1:n9s-ea-reqtl1:red-~n-~eet!on 

35 535€~5. 
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1 Sec. 17. Sect!on 535C.9, Code 1993, is amended to read as 

2 fo1loviS: 

3 5JSC.9 RULES. 

4 The adm~nis~~a~o~ attorney general may adopt rules 

5 according to chapter l7A as necessary or appropr1ate to 

6 1mplement the purposes of this chapter. 

7 Sec. 18. Section 535C.l0, subsection l, Code 1993, is 

8 amended to read as follows: 

9 l. If a broker mater1ally violates the loan brokerage 

lO agreement, the oorrower may, upon wr1tten not1ce, vo1d the 

ll agreement. In addit10n, the borro1·1er may recover all moneys 

17 paid the broker and-may-reeover, a penalty of twice the amount 

l 3 of the fe!"_ sought by the broker, other damages ±ne":.,d~r.g, and 

14 reasonable attorney's fees. Phe-hro~er-mate~ia~iy-v~ela~e~ 

15 ~he-agr~emen~-±E-the-bre~e~-dees A material v1olation 

16 _!nc_ludes, but is not 1 t_m~ted to, any of the follo1;ing: 

17 a. Ma~es Ma~ false or m1sleading stater:tents relative to 

18 the agreement. 

19 b. Bee~-ne~ Failure to comply w1th the agree~er.t or the 

20 obl1gations ar1sing from the agreement. 

21 c. Bees-no~ Failure to either grant the borrower a loan or 

22 1ssu~ a credit card or diligently attempt to obtain a loan or 

23 credit card for the borrower. 

24 d. Boe8-net Failure to comply with the requirements of 

75 this chapter. 

26 e. S0l1C1t1n9 or obtainin9, directly or indirectly, an 

27 advance fee. ------
28 Sec. 19. Sectlon 53 5C. 11, Code 1993, 15 amended to read 

29 follows: 

30 535C.ll APPLICABILITY. 

Jl This chapter does not apply to activities or arrangements 

1? expressly approved or regulated by the a~ffi~~~streter-~Rder 

33 o~~e~-law;-e~-~he-be~~i~g-di~~~~en-er-~ev~ng~-end-~ean 

34 d~~~~ien-tn-~he department of co~~erce. 

35 Sec. 20. NEW SECTION. 535C.liA EXEMPTION -- BURDEN OF 

-9-
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l PROOF. 

2 In a civil proceeding pursuant to th1s chapter, a person 

3 claiming to be excluded from the definition of ''loan broker'' 

4 or "broker" has the burden of proof 1n substantiating the 

5 claim. 

6 Sec. 21. Section 535C.l2, Code 1993, is amended to read as 

7 follows: 

8 535C.l2 RECORDS. 

9 l. A loan broker shall maintain accurate records;-e~ 

10 ~e~at~ed-by-the-edmini~t~ete~, 

ll regulated under this chapter. 

12 of the following: 

re1attng to transactions 

The records shall include all 

13 a. The accounts of the broker. 

14 b. A copy of each contract 1n which the broker is a party, 

15 1ncluding loan brokerage agreements. 

16 c. The amount of recetpts received by the broker and the 

17 date the receipts were recetved . 

18 2. The broker shall retatn each loan brokerage agreement 

19 entered into by the broker and records pertaining to each 

20 agreement for at least two years after the agreement expires. 

21 ~he-egreement~-end-reeerd~-~~~~~-be-meinteined-end-made 

22 e~aileble-fer-e~aminaeien-by-tMe-edmini~trater7 

23 Sec. 22. Sect1on 535C.l4, Code 1993, is amended to read as 

24 follows: 

25 535C.14 MISREPRESENTATION OF GOVCRNMENTAL APPROVAL. 

26 It is unlawful for a loan broker to represent or lmp1y that 

27 the broker has been sponsored, recommended, or appro•;ed by, or 

28 that the broker's abilittes or qualtftcattons have been passed 

29 upon by the-eo~~~~~ione~y-the-~n~aranee-d~~is~en,-the 

30 ~eett~ities-bareea 7 -or-the-~tate-ef-fewe a governmental entity 

31 of the state or 1ts political subdivisions. 

32 Sec. 23. Section 538A.2, subsection 1, Code 1993, is 

33 amended to read as follows: 

34 1. A credit services 

35 respect to the extension 

organization is a person who, wtth 

of credtt by others and tn return for 
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1 the payment of money or other valuable consideration, 

2 provides, or represents that the person can or will provide, 

3 any of the following services: 

4 a. Improv1~g a buyer's cred1t record, history, or rating. 

5 b. ebtain~ng-an-extens~on-ef-e~eoie-fe~-e-bttye~~ 

6 e~ Provid1ng advice or ass1stance to a buyer w1th regard 

7 to paragraph "a'' o~-ubu. 

8 sec. 24. section 546.8, Code 1993, is amended to read as 

9 follows: 

10 546.8 INSURANCE DIVISION. 

11 The insurance division shall regulate and superv1se the 

12 conducting of the business of insurance in the state. The 

13 d1v1sion shall enforce and impiement Title XIII, subtitle l, 

14 1nsurance and related regulation, chapters 505 through 523€ 

lS .5.2}G, and chapters 502, 563 7 and 535C, and shall perfor:n other 

16 duties assigned to the division by law. The division is 

17 headed by the comm1ssioner of insurance who shall be appointed 

18 pursuant to section 505.2. 

19 Sec. 25. Section 557B.l4, Code 1993, is amended to read as 

20 follows: 

21 5578.14 REMEDIES. 

22 1. A violat1on of this chapter or the comm1ss1on of any 

23 act declared to be unlawful under this chapter constitutes a 

24 v1olat1on of sect1on 714.16, subsection 2, paragraph ''a'', and 

25 the attorney general has all the powers enumerated in that 

26 section to enforce the provisions of this chapter. 

27 2. In addition, the attorney general may see~ civil pen-

28 alties of not more than ten thousand dollars for each viola-

29 tion of or the commission of any act declared to be unlawful 

30 under this chapter. Each day of continued violation constl-

31 tutes a separate offense. 

32 3. Any person who fa1ls to pay the fil1ng fees required by 

13 this chapter and continues to sell membersh1p camp1ng 

34 contracts 1s l1able c1villy in an action brovght by the at-

35 torney general for a penalty in an amount equal to treble the 
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1 unpaid fees. 

2 4. The provisions of this chapter are cumulative and 

3 nonexclusive and do not affect any other available remedy at 

4 law or equity, except as otherwise provided in secttons 

5 502.202, 593~3 503A.2, and 537.3310. 

6 Sec. 26. Chapter 503, Code 1993, ts repealed. 

7 Sec. 27. Sections 535C.3, 53SC.3A, 535C.4, 535C.S, 

8 535C.l3, and 53SC.l6, Code 1993, are repealed. 

9 EXPLANATION 

10 This bill amends several provtsions relating to subject 

ll matter under the authortty of the regulated tndustries un1t of 

12 the d1vision of 1nsurance includtng membership organizations, 

13 residential service contracts, continutng care retirement 

14 communities, and loan brokers. 

15 Chapter 503 (membership sales) is repealed and new chapter 

16 SOJA 1s establtshed. This new chapter regulates membersh1p 

17 sales in buying clubs which permtt a member to purchase 

18 merchandtse, materials, eq~ipment, or serv1ces at a discount, 

19 at cost plus a percentage, at cost plus a f1xed amount, at a 

20 f1xed price, or on any other basis. The bill imposes a 

21 dtsclosure requtrement and establishes a 3-day right to cancel 

22 StiCh membershtps. The bill provides that a violation of this 

23 chapter is a vlolation of the Iowa consumer fraud Act and 

24 provides for a private r1ght of act1on for a violation. 

25 Conforming amendments are made to sections 505.1, 546.8, and 

26 5578.14. 

27 section 523C.2 is amended to permit noncorporate entittes 

28 approved by the commissioner to be licensed as a restdenttal 

29 service contract company. Sectton 523C.8 is amended for 

30 purposes of describing an entitlement or share of a real 

31 estate commission. 

32 Sect1on 523C.8A 1s created and provides that furnishing a 

33 residential serv1ce contract to any person without charge for 

34 the applicable contract fees is a violation of chapter 523C . 

35 However, the section prov1des that a service company may offer 
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l a res1dential service contract providing for :isting period 

2 coverage for consideration which consists of both of the 

3 following: 

4 (l) The contract holder's bona fide promise to pay, upon 

5 the close of sale, the applicable resident1al service contract 

6 fees for coverage of the residence for at least or.e year from 

7 the close of sale. 

8 (2) Actual payment of the costs of any and all serv1ces 

9 performed under the res1dential service contract during the 

10 term of the listing period coverage by the contract holder 

ll the service company. 

12 Section 523C.l7 is amended to provide that a service 

to 

lJ company or insu~er cannot require that a residential service 

14 contract be issued, purchased, or acqu1red as a condition to 

15 the issuance, purchase, or acquisition of a policy of 

16 insurance. 

11 sect1or. 523C.20 is created which provides that a 

18 res1dential service contract prov1der who engages 1n conduct 

19 subject to regulatton under chapter 523C consents to the 

20 appointment of the commissioner of insurance to receive 

21 service of process on behalf of such person in noncriminal 

22 proceedings. 

23 Section 5230.5 is amended to give the comm1ssioner of 

24 Insurance discretionary authority to allow new construction of 

25 retirement fac1lities to commence even though compliance With 

26 the standards set forth in that section have not been met, if 

27 the application demonstrates good cause for the waiver. The 

28 bill provides a defin1tion of good cause. 

29 Chapter 535C, the Iowa loan brokers Act is amended by 

30 eliminating the filing requirements, removing the division of 

31 insurance as the administrator and giving this authority to 

32 the attorney general, and establishing a prohibitiOn on 

33 advance fees. ~he chapter has been amended to include a 

34 person who assists another in procuring a cred1t card as well. 

35 
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A BILL FOR 

1 An Act relating to entities and subject matter under the 

2 regulatory authority of the regulated industries unit of the 

3 division of insurance, including res~dential service 

4 contracts, continuing care retirement communities, loan 

5 brokers, and membership organizations. 

6 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

7 

H-3973 
SENATE FILE 271 

~ ~end Senate File 271, as amended 

3 
reprlnted by the Senate, as follows·' passed, and 

1. Page 2 by 1·~.,.e t' f · 
4 following: ' "~ r •ng a ter line 3 the 

~ "--·. The sale of goods or services b 
corporatlons, partnerships . y 

7 associations or other b ~ unlncorporated 
8 products to direct selle~slnes~ enterprises which sell 
9 of the Internal Revenue C~d:s weflned by.s~c~ion 3508 

lO contract establ' h. • here the 1n1t 1 a1 
11 lS lng the relationsh'n 'th h 

seller is terminable at will b . 1 ~ Wl t e direct 
12 where the corporation y elther party, and 
13 assoc1ation, or other'b~~f~nershlp, un~ncorporated 
14 repurchase the products t ess enterpr~se offers to 
15 terms." a reasonable commercial 

16 2. By renumbering as necessary. 

H-3973 FILED AfRIL 14, 1993 By HALVORSON of Clayton 
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S.F. ~~ H.F. 

Section l. ~EW SECTION. 503A.l DEFINITIONS. 

As used in this chapter, unless the context otherwise 
3 requires: 

4 1. "Buying club'' means a corporation, partnership, 

5 unincorporated association, or other business enterprise which 

6 sells or offers for sale to the public generally memberships 

7 or certificates of membership. 

8 2. ''Membership" means certificates, memberships, shares, 

9 bonds, contracts, stocks, or agreements of any kind or 

10 character issued upon any plan offered generally to the public 

ll entitling the holder to purchase merchandise, materials, 

12 equipment, or serv1ce, either from the issuer or another 

13 person designated by the issuer, e1ther under a franchise or 

14 otherwise, whether it be at a discount, at cost plus a 

15 percentage, at cost plus a fixed amount, at a f1xed price, or 

16 on any other similar basis. 

17 3. "Contract'' means the agreement by which a person 

18 acquires a membership 1n a buying club. 

19 Sec. 2. NEW SECTION. 503A.2 EXEMPTIONS. 

20 This chapter does not apply to any of the following: 

21 l. Building and loan associations, state or national 

22 banks, insurance compan1es and associations, mutual or 

23 cooperative telephone companies organized under chapter 491 

24 which have been determ1ned to be exempt from taxat1on under 

25 50l{c){l2) of the Internal Revenue Code. 

26 2. Corporations and cooperative associations subJect to 
27 regulation under chapter 497, 498, or 499. 

28 3. The sale of membership camping contracts by persons or 

29 entities registered or exempt under chapter 5578. 

30 4. The sale of physical exerc1se club contracts by persons 

31 or entities registered under chapter 552. 

32 5. Corporat1ons, partnerships, unincorpo,rated 

33 associations, or other ous1ness enterprises wh~ch sell or 

34 offer for sale memberships to an 1ndividual or co a fam1ly 

35 un1t for consideration of no more than fifty dollars for a 
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1 one-year period. Consideration for this purpose includes but 

2 is not limited to the amount of any required purchase under 

3 the terms of the contract. 

4 Sec. 3, NEW SECTION. 503A.3 RIGHT OF CANCELLATION --

5 REQUIREMENT OF WRITING. 

6 The requirements of sections SSSA.l through SSSA.S, 

7 relating to door-to-door sales, shall apply to sales of buying 

8 club memberships, irrespective of the place or manner of sale 

9 or the purpose for which they are purchased. In addition to 

10 the requirements of chapter 555A, a contract shall not be 

11 enforceable against a person acquiring a membership 1n a 

12 buying club unless the contract is in writing and signed by 

13 the purchaser. 

14 Sec. 4. NEW SECTION. 503A.4 LIMITATION ON MEMBERSHIP 

15 PERIOD. 

16 A contract shall not be valid for a term longer than 

17 eighteen months from the date on which the contract 1s signed. 

18 However, a buying club may allow a member to convert the 

19 contract into a contract for a period longer than eighteen 

20 months after the member has been a member of the club for at 

21 least one year. The duration of the contract shall be clearly 

22 and conspicuously disclosed in the contract in bold-face type 

23 of a minimum size of fourteen po1nts. 

24 Sec. 5. NEW SECTION, 503A.5 REMEDIES. 

25 1. A violation of this chapter is a violation of section 

26 714.16, subsect1on 2, paragraph "a". 

27 2. The r1ghts, obligations, and remedies provided in this 

28 chapter shall be in addition to any other r1ghts, obligations, 

29 or remedies provided by law or in equity. 

30 3. In addition to the remedies otherwise provided by law, 

31 any person injured by a violation of this chapter may bring a 

32 civ11 action and recover damages, together with costs, 

33 including reasonable attorney's fees, and receive other 

34 equitable relief as determined by the court. 

35 Sec. 6. Section 505.1, Code 1993, is amended to read as 
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1 follows: 

2 505.1 INSURANCE DIVISION CREATED. 

3 An insurance division is created within the department of 

4 commerce to regulate and supervise the conducting of the 

5 business of insurance in the state. The commissioner of 

6 insurance is the chief executive officer of the division. As 

7 used in this chapter, the rest of the insurance title, and 

8 chapters 502, 583 7 and 535C, ''division" means the insurance 

9 division. 

10 Sec. 7. Section 523C.2, Code 1993, is amended to read as 

ll follows: 

12 523C.2 LICENSE REQUIRED. 

13 A person shall not issue a residential service contract or 

14 undertake or arrange to perform services pursuant to a 

15 residential service contract unless the person is a 

16 corporation or other form of organization approved by the 

17 commissioner by rule and is a licensed service company. 

18 sec. 8. Section 523C.8, Code 1993, is amended to read as 

19 follows: 

20 523C.8 REBATES AND COMMISSIONS. 

21 A service company shall not pay a commission or any other 

22 consideration to any person as an ~nducement or compensation 

23 for the issuance, purchase, or acquis1tion of a residential 

24 service contract. However, this section does not prohibit 

25 payment of an override commission or marketing fee to an 

26 employee or commission sales agent who is the ~ marketing or 

27 sales representative of the service company or its parent 

28 company, subsidiary, or affiliate on the sale or marketing of 

29 a res~dential service contract, prov1ded the employee or 

30 comm~ssion sales agent is not a real estate licensee shar1ng 

31 1n or entitled to share 1n, or affiliated with, a company or 

32 organ1zation which is entitled to share in any real estate 

33 commiss1on generated by the underly1ng real property 

34 transact~on. This sect1on also does no' prohib1t fees, 

35 payments, or reimbursements for bona fide ?eyme~t~ ~~ 
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1 ~e±mbtl~sements-~o~-ins~eet±on-~ees insoections, if an 

2 inspection of the property to be the subject of a residential 

3 service contract is required by a service company and if the 

4 inspection fee is reasonably related to the services 
5 performed. 

6 Sec. 9. NEW SECTION. 

7 SERVICE CONTRACT WITHOUT 
523C.8A ISSUANCE OF RESIDENTIAL 

CONSIDERATION PROHIBITED. 
8 1 .. Except as provided in subsection 2, furnishing a 

9 residential service contract to any person without charge for 

10 the applicable contract fees constitutes a violation of this 

11 chapter. A residential service contract providing for listing 

12 period coverage shall not be lssued or delivered unless it 

13 provldes for consideration for such coverage. The 

14 consideration may consist of a bona fide promise to pay the 

15 applicable residential service contract fees at the close of 

16 the sale. However, if a contract is subsequently cancelled as 

17 

18 

19 

20 
21 

a result of 

failure due 

of any real 

residential 

company, at 

the failure to close such a sale, 1ncluding such 

to cancellation, expiration, or other termination 

estate listing agreement on the residence, :he 

service contract holder shall pay to the service 

the time of cancellation of the residential 

22 service contract, the lesser of the actual costs of such 

23 service or a pro rata portion of the applicable annual 

24 residential service contract fees based on the number of days 

25 the residential service contract remained in effect, together 

26 ~nth administrative costs incurred by the servlce company as a 

27 result of the cancellation. 

28 2. a. Notwithstanding subsection l, a service company may 

29 offer a residential service contract providing for listing 

30 period coverage for consideration which consists of both of 

31 the following: 

32 (1) The contract holder's bona fide promise to pay, upon 

33 the close of sale, the applicable resldential servlce contract 

34 fees for coverage of the residence for at least one year from 

35 the close of sale. 
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1 (2) Actual payment of the costs of any and all services 

2 performed under the residential service contract during the 

3 term of the listing period coverage by the contract holder to 

4 the service contractor. 

5 b. Upon the close of sale and actual payment of the 

6 contract fees referred to in paragraph "a", subparagraph (1), 

7 the service company shall reimburse the listing period 

8 coverage contract holder for all legitimate service costs 

9 incurred and paid under the residential service contract 

10 during the term of the listing period coverage with offset 

11 only for any deductible or service call fees rerna1ning due and 

12 payable with respect to service performed under the 

13 residential service contract during the term of the listing 

14 period coverage. 

15 3. For purposes of this section: 

16 a. "Close of sale" means the t1me an interest 1n, or title 

17 to, a home to which the interest or t1tle attaches is sold or 

18 transferred. 

19 b. ''Listing period coverage" means coverage provided prior 

20 to the close of sale. 

21 Sec. 10. Section 523C.l7, Code 1993, is amended to read as 
22 follows: 

23 523C.l7 

24 COMPANIES, 

LENDING fN9~f~H~f8N INSTITUTIONS, 

AND INSURANCE COMPANIES. 

SERVICE 

25 A bank, savings and loan association, insurance company or 

26 other lending inst1tution shall not require the purchase of a 

27 res1dential service contract as a condition of a loan. A 

28 service company or an insurer, either directly or 1ndirectly, 

29 as a part of any real property transaction in which a 

30 res1dent1al service contract will be issued, purchased, or 

31 acquired, shall not require that a residential service 

32 contract be issued, ourchased, or acquired in cOnJunction with 

33 or as a condition precedent to the issuance, purchase, or 

34 acqu1s1tion, by any person, of a policy of ins~rance. A 

35 lending institution shall not sell a res1dential service 
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1 contract to a borrower unless the borrower s~gns an affidavit 

2 acknowledging that the purchase ~s not required. Violation of 

3 this section 

4 Sec. 11. 

5 PROCESS. 

is punishable 

NEW SECTION. 

as provided in section 523C.l3. 

523C.20 CONSENT TO SERVICE OF 

6 If a person engages in conduct subject to regulation under 

7 this chapter, the conduct shall constitute the appointment of 

8 the commissioner of insurance as the person's attorney to 

9 receive service of any lawful process in a noncriminal 

10 proceeding against the person, a successor, or personal 

11 representat~ve, which grows out of that conduct, w1th the same 

12 force and validity as if served personally. 

13 Sec. 12. Section 5230.5, subsection 3, Code 1993, is 

14 amended to read as follows: 

15 3. CONSTRUCTION. New construction shall not begin until 

16 the filing required by this section has been made and at least 

17 fifty percent of the proposed number of independent liv1ng 

18 units in the initial stage or phase have been reserved 

19 pursuant to executed contracts and at least ten percent of the 

20 entrance fees required by those contracts are held in escrow 

21 pursuant to th~s chapter. However, the requirements of this 

22 subsection may be waived by the commissioner by rule or order 

23 upon a showing of good cause. 

24 For purposes of this subsect1on, "good cause" includes but 

25 is not limited to, evidence of the following: 

26 a. Secured financing adequate in an amount and term to 

27 complete the project described in the filing required by this 

28 section. 

29 b. Cash reserves adequate in an amount to operate the 

30 facility for twenty-four months based upon reasonable 

31 projections of income and expenses. 

32 c. Creation of an escrow account in which a resident's 

33 entrance fee or purchase price will be deposited, if the terms 

34 of the escrow agreement provide reasonable protection from 

35 loss until at least fifty percent of the proposed number of 
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1 independent living units in the initial stage or phase have 

2 been reserved. 

3 Sec. 13. Section 535C.2, subsections l, 3, and 5, Code 

4 1993, are amended by striking the subsections. 

5 Sec. 14. section 53SC.2, subsections 2, 7, and 8, Code 

6 1993, are amended to read as follows: 
7 2. "Advance fee" means consideration of any type including 

8 a payment, fee, pay-per-call charge, or deposit, which is 

9 assessed or collected prior to the closing of a loan or the 

10 issuing of a credit card. An-advanee-fee-ineitlde~,-btlt-i~-not 

11 iimited-te,-me~ey-essessed-or-eoiieeted-for-proee~~in9,-fer-an 

12 apprai~a±,-fer-e-eredit-eheek,-fer-e-eon~tlitetion•-or-for 

13 expen~e~. 

14 7. "Loan broker" or "broker'' means a person who in-rettlrn 

15 for-an-advanee-fee, promises to obtain a loan or credit card 

16 or assist in obta~ning a loan for another from a third person, 

17 or who promises to consider making a loan or offering to 1ssue 

18 a credit card to a person. A loan broker does not include any 

19 of the following: 

20 a. An attorney licensed to practice in this state while 

21 engaged in the practice of law. 

22 b. A certified public accountant licensed to practice 1n 

23 this state while engaged in practice as a certified public 

24 accountant. 

25 c. An accounting practitioner, while engaged as an 

26 accounting practitioner, who procures loans as an incidental 

27 part of the accountant's oractice. 

28 d. A-per~en-whose-fee-i~-entire±y-eentin9ent-o~-the 

29 Stleeessftl±-proetlrement-o£-e-±oen-from-a-third-person,-i£-the 

30 berrewer-has-net-~aid-a-fee-pr~or-to-the-eie~in9-of-e-±oen 

31 other-than-a-be~e-f±de-third-party-fee A governmental body or 

32 employee acting in an official capacity. 

33 e. A financial institution, to the extent the 

34 institut1on's activities or arrangements are expressly 

35 approved or regulated by a regulatory body or officer act1ng 
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1 under authority of the United States. 

2 f. An insurance company or9an±zed-ander-tne-~aws-of-tn±s 

3 state-and subject to regulation by the commissioner of 

4 insurance. 

5 g. A bank incorporated under chapter 524. 

6 h. A credit union incorporated under chapter 533. 

7 i. A savings and loan association or savings bank 

8 incorporated under chapter 534. 

9 j. A mortgage broker or mortgage banker licensed or 
-=-10 registered under chapter 535B. 

11 k. A regulated loan company l~censed under chapter 536. 

12 1. An industrial loan company licensed under chapter 536A. 

13 8. "Loan brokerage agreement" or "agreement" means an 

14 agreement between a loan broker and a borrower in which the 

15 loan broker promises to do any of the following: 

16 a. Obtain a loan or credit card for a borrower. 

17 b. Assist the borrower in obtaining a loan or credit card. 

18 c. Consider making a loan or issuing a credit card to the 

19 borrower. 

20 Sec. 15. NEW SECTION. 535C.2A PROHIBITION ON ADVANCE 

21 FEES. 

22 A loan broker shall not directly or indirectly solicit, 

23 receive, or accept from a borrower an advance fee as 

24 consideration for providing services as a loan broker. A loan 

25 broker's fee may only be assessed or collected from a borrower 

26 after the successful procurement of a loan or issuance of a 

27 credit card. 

28 Sec. 16. Section 535C.6, Code 1993, is amended to read as 

29 follows: 

30 535C.6 PENALTIES. 

31 A loan broker who violates a orovision of this chapter 1s 
32 guilty of a serious misdemeanor for-fa±±are-to-do-any-of-tne 

33 fo'!:iow±ng-:-

34 '1:~--ebta±n-and-ma±nta±n-a-sarety-bond-or-estab±±sn-and 

35 ma±nta±n-a-trast-aeeoant-as-re~a±red-~n-seet±on-53se~4~ 
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1 ~~--Make-aeetlrate-and-t~meiy-f~i%"gs-as-reqHired-%n-seet%on 

2 535€~5. 

3 Sec. 17. Section 535C.9, Code 1993, is amended to read as 

4 follows: 

5 535C.9 RULES. 

6 The adm%nistrator attorney general may adopt rules 

7 according to chapter 17A as necessary or appropriate to 

8 implement the purposes of this chapter. 

9 Sec. 18. Section 535C.l0, subsection 1, Code 1993, ~s 

10 amended to read as follows: 

11 1. If a broker materially violates the loan brokerage 

12 agreement, the borrower may, upon written notice, void the 

13 agreement. In addit~on, the borrower may recover all moneys 

14 paid the broker and-may-recover, a penalty of twice the amount 

15 of the fee sought by the broker, other damages ineinding, and 

16 reasonable attorney's fees. ~~e-broker-mater%a%%y-vieiates 

17 tne-agreement-if-tne-broker-does A material v1o1ation 

18 includes, but is not limited to, any of the follow1ng: 

19 a. Makes Making false or misleading statements relative to 

20 the agreement. 

21 b. Bees-not Failure to comply with the agreement or the 

22 obligations arising from the agreement. 

23 c. Boes-not Failure to either grant the borrower a loan or 

24 issue a credit card or diligently attempt to obtain a loan or 

25 credit card for the borrower. 

26 d. Bees-not Failure to comply with the requirements of 

27 this chapter. 

28 e. Soliciting or obtaining, directly or indirectly, an 
29 advance fee. 

30 Sec. 19. Section 535C.ll, Code 1993, ~s amended to read as 
31 follows: 

32 535C.l1 APPLICABILITY. 

33 This chapter does not apply to activities or arrangements 

34 expressly approved or regulated by the adm~"istrator-nnder 

35 otner-iaw,-or-tne-ba"~ing-division-er-sav~"gs-and-±oan 
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1 d±v±~±on-±n-the department of commerce. 

2 Sec. 20. NEW SECTION. 535C.11A EXEMPTION -- BURDEN OF 

3 PROOF. 

4 In a civil proceeding pursuant to this chapter, a person 

5 claiming to be excluded from the definition of ''loan broker'' 

6 or "broker" has the burden of proof in substantiat1ng the 

7 claim. 

8 Sec. 21. section 535C.12, Code 1993, is amended to read as 

9 follows: 

10 535C.l2 RECORDS. 

ll l. A loan broker shall maintain accurate records,-a~ 

12 ~eqtl±~ed-by-the-adm±n±~t~ato~, 

13 regulated under this chapter. 

14 of the following: 

relating to transactions 

The records shall include all 

15 a. The accounts of the broker. 

16 b. A copy of each contract in which the broker is a party, 

17 including loan brokerage agreements. 

18 c. The amount of receipts received by the broker and the 

19 date the receipts were received. 

20 2. The broker shall retain each loan brokerage agreement 

21 entered into by the broker and records pertaining to each 

22 agreement for at least two years after the agreement expires. 

23 Phe-a~~eement~-and-reeo~d~-~ha%%-be-ma±nta±ned-and-made 

24 ava±%ab%e-Eor-e~am±nation-by-the-adm±n±~t~ator7 

25 Sec. 22. Section 535C.l4, Code 1993, is amended to read as 

26 follows: 

27 535C.l4 MISREPRESENTATION OF GOVERNMENTAL APPROVAL. 

28 It is unlawful for a loan broker to represent or imply that 

29 the broker has been sponsored, recommended, or approved by, or 

30 that the broker's abilities or qualifications have been passed 

31 upon by the-eomm%~~±oner,-the-~n~tl~anee-d%v±~±on,-the 

32 ~eetl~±t±e~-btlreatl,-or-the-~tate-oE-%owa a governmental entity 

33 of the state or its political subdivisions. 

34 Sec. 23. Sect1on 538A.2, subsection 1, Code 1993, 1s 

35 amended to read as follows: 

-10-
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1 1. A credit services 

2 respect to the extension 

organization is a person who, with 

of credit by others and in return for 

3 the payment of money or other valuable consideration, 

4 provides, or represents that the person can or will provide, 

5 any of the following services: 

6 a. Improving a buyer's credit record, history, or rating. 

7 b. eb~a~n~nq-an-~x~~n~:on-of-~~ed~t-£o~-a-b~yer. 

8 ~· Providing advice or assistance to a buyer with regard 

"a" or- 11 b 11 • 9 to 

10 

paragraph 

Sec. 24. Section 546.8, Code 1993, is amended to read as 

11 follows: 

12 546.8 INSURANCE DIVISION. 

13 The insurance division shall regulate and supervise the 

14 conducting of the business of insurance in the state. The 

15 division shall enforce and implement Title XIII, subtitle 1, 

16 1nsurance and related regulation, chapters 505 through 5~3€ 

17 523G, and chapters 502, 593, and 535C, and shall perform other 

18 duties ass1gned to the division by law. The division is 

19 headed by the commissioner of insurance who shall be appointed 

20 pursuant to section 505.2. 

21 Sec. 25. Section 557B.14, Code 1993, is amended to read as 

22 follows: 

23 557B.l4 REMEDIES. 

24 1. A violation of this chapter or the commission of any 

25 act declared to be unlawful under this chapter const1tutes a 

26 violation of section 714.16, subsection 2, paragraph ''a'', and 

27 the attorney general has all the powers enumerated in that 

28 section to enforce the provisions of this chapter. 

29 2. In addition, the attorney general may seek c1vil pen-

30 alties of not more than ten thousand dollars for each viola-

31 tion of or the commission of any act declared to be unlawful 

32 under this chapter. Each day of continued v1olation consti-

33 tutes a separate offense. 

34 3. Any person who fails to pay the filing fees requ1red by 

35 this chapter and continues to sell membership camping 
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1 contracts is liable civilly in an action brought by the at-

2 torney general for a penalty in an amount equal to treble the 
3 unpaid fees. 

4 4. The provisions of this chapter are cumulative and 

5 nonexclusive and do not affect any other available remedy at 

6 law or equity, except as otherwise provided in sections 

7 502.202, 563•3 503A.2, and 537.3310. 

8 Sec. 26. Chapter 503, Code 1993, is repealed. 

9 Sec. 27. sect~ons 535C.3, 535C.3A, 535C.4, 535C.5, 

10 535C.l3, and 535C.16, Code 1993, are repealed. 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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HOUSE CLIP SHEET APRIL 20, 1993 Page 18 

SENATE FILE 271 
3 

Amend Senate File 271, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 l. Page 2, by inserting before line 4 the 
4 following: 
5 "For purposes of subsection 6, ''reasonable 
6 commercial terms" includes the repurchase of all 
7 unencumbered products which are in an unused, 
8 commercially resalable condition withLn one year from 
9 the direct seller's date of purchase. The repurchase 

10 shall be at a price not less than ninety percent of 
11 the original net cost to the direct seller of the 
12 products being returned. ''Original net cost" means 
13 the amount actually paid by the direct seller for the 
14 products, less any consideration received by the 
15 direct seller for the purchase of the products being 
16 returned. Products which are no longer marketed by a 
17 program shall be deemed resalable if the products are 
18 otherwise in an unused, commercially resalable 
19 conditlon and are returned to the seller within one 

year from the direct seller's date of purchase, 
prov1ded, however, that products which are no longer 
marketed by a program shall not be deemed resalable if 
the products are sold to direct sellers as 
nonreturnable, d1scontinued, seasonal, or special 
promotion items and the nonreturoable nature of the 
product was clearly disclosed to the direct seller 
prior to purchase." 

By HALVORSON of Clayton 



SENATE CLIP SHEET APRIL 21, 1993 

HOUSE AMENDMENT TO 
SENATE FILE 271 

3528 
Amend Senate File 271, as amended, passed, and 

reprinted by the Senate, as follows: 
3 l. Page 2, by inserting after line 3 the 
4 following: 
5 '' The sale of goods or services by 
6 corporations, partnersh1ps, un1ncorporated 
7 associations, or other business enterpr1ses wr.1ch sell 
8 products to direct sellers as def1ned by sect1on 3508 
9 of the Internal Revenue Code, where the init1al 
0 contract establishing the relationship with the direct 

seller is terminable at will by either party, and 
2 where the corporat1on, partnership, unincorporated 

13 associat1on, or other business enterprise offers to 
14 repurchase the products at reasonable commercial 
15 terms." 
16 2. Page 2, by inserting before line 4 the 
17 following: 
18 ''For purposes of subsection 6, ''reasonable 
19 commercial terms" includes the repurchase of all 
20 unencumbered products which are in an unused, 
21 commeccially resalaole condition with1n one year from 
22 the d1rect seller's date of purchase. The repurchase 
23 shall be at a price not less tnan ninety percent of 
24 the original net cost to the direct seller of the 
25 products be1ng returned. ''Original net cost'' means 

the amqunt actually paid by the direct seller for the 
products, less any consideration received by the 
direct seller for the purchase of the products be1ng 

29 returned. Products which are no longer marketed by a 
30 program shall be deemed resalable if the products are 
31 otherwise in an unused, commercially resalable 
32 cond1t1on and are returned to the seller within one 
33 year from the direct seller's date of purchase, 
34 prov1aea, however, that products which are no longer 
35 marketed by a program shall not be deemed resalable if 
36 the products are sold to direct sellers as 
37 nonreturnable, discontinued, seasonal, or special 
38 promotion 1tems and the nonreturnable nature of the 
39 product was clearly disclosed to the direct seller 
40 prior to purchase.'' 
41 3. By renumbering, relettering, or redesignating 
42 and correcting internal references as necessary. 

RECEIVED FROM THE HOUSE 

S-3528 FILED APRIL 20, 1993 

v. \ _,JJ-; '» / q :J v· ~I (pr 
-, f. \f 
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1 Section 1. NEW SECTION. S03A.l DEFINITIONS. 

2 As used in this chapter, unless the context otherwise 

3 requires: 

4 l. "Buying club" means a corporation, partnership, 

5 unincorporated association, or other business enterprise which 

6 sells or offers for sale to the public generally memberships 

7 or certificates of membership. 
8 2. "Membership" means certificates, memberships, shares, 

9 bonds, contracts, stocks, or agreements of any kind or 
10 character issued upon any plan offered generally to the public 

11 entitl1ng the holder to purchase merchandise, materials, 

12 equipment, or service, either from the issuer or another 

13 person designated by the issuer, either under a franchise or 

14 otherw1se, whether it be at a discount, at cost plus a 

15 percentage, at cost plus a fixed amount, at a fixed price, or 

16 on any other similar basis. 

17 3. "Contract'' means the agreement by which a person 
18 acqu:res a membership in a buy1ng club. 

19 Sec. 2. NEW SECTION. 503A.2 EXEMPTIONS. 

20 Th1s c~apter does not apply to any of the following: 

21 l. Bu~lding and loan associations, state or national 

22 banks, insurance companies and associat1ons, mutual or 

23 cooperative telephone companies organized under chapter 491 

24 wr.ich have been determined to be exempt from taxation under 

25 50l(c)(12) of the Internal Revenue Code. 

26 2. Corporations and cooperative associations subject to 
27 regulation under chapter 497, 498, or 499. 

28 3. The sale of membership camping contracts by persons or 

29 entities registered or exempt under chapter 557B. 

30 4. The sale of physical exercise club contracts by persons 

31 or entities registered under chapter 552. 

32 S. Corporations, partnerships, unincorporated 

33 associations, or other business enterprises which sell or 

34 offer :or sale memberships to an indiv1dual or to a family 

35 ~nit for consideration of no more than fifty dollars for a 

-1-
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1 one-year period. Consideration for this purpose includes but 

2 is not limited to the amount of any required purchase unde• 

3 the terms of the contract. 

4 Sec. 3. NEW SECTION. 503A.3 RIGHT OF CANCELLATION --

5 REQUIREMENT OF WRITING. 

6 The requirements of sect1ons 555A.l through 555A.5, 

7 relating to door-to-door sales, shall apply to sales of buying 

8 club memberships, irrespective of the place or manner of sale 

9 or the purpose for which they are purchased. In addition to 

10 the requirements of chapter 555A, a contract shall not be 

11 enforceable against a person acquiring a membership in a 

12 buy1ng club unless the contract is in writing and s1gned by 

13 the purchaser. 

14 Sec. 4. NEW SECTION. 503A.4 LIMITATION ON MEMBERSHIP 

15 PERIOD. 

16 A contract shall not be valid for a term longer than 

17 eighteen months from the date on which the contract is signed. 

18 However, a buying club may allow a member to convert the 

19 contract into a contract for a period longer than eighteen 

20 months after the member has been a member of the club for at 

21 least one year. The duration of the contract shall be clearly 

22 and conspicuously disclosed in the contract in bold-face type 

23 of a minimum size of fourteen points. 

24 Sec. 5. NEW SECT:ON. 503A.5 REMEDIES. 

25 1. A violat1on of this chapter is a violation of section 

26 714.16, subsection 2, paragraph ''a''. 

27 2. The rights, obligations, and remedies provided in th1s 

28 chapter shall be in addition to any other rights, obligations, 

29 or remedies provided by law or in equity. 

30 3. In addition to the remedies otherwise provided by law, 

31 any person injured by a violation of this chapter may bring a 

32 civil action and recover damages, together with costs, 

33 including reasonable attorney's fees, and receive other 

34 equ:~able relief as determined by the court. 

35 Sec. 6. Sect1on 505.1, Code 1993, is amended to read as 
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1 follows: 

2 505.1 INSURANCE DIVISION CREATED. 

3 An insurance division is created within the department of 
4 commerce to regulate and supervise the conducting of the 

5 business of insurance in the state. The commissioner of 

6 insurance is the chief executive officer of the division. 

7 used in this chapter, the rest of the insurance title, and 

8 chapters 502, 58~7 and 535C, •division" means the insurance 

9 division. 

As 

10 Sec. 7. Section 523C.2, Code 1993, is amended to read as 

ll follows: 

12 523C.2 LICENSE REQUIRED. 

13 A person shall not issue a residential service contract or 

14 undertake or arrange to perform services pursuant to a 

15 residential service contract unless the person is a 

16 corporation or other form of organization approved by the 

17 corr~lssioner by rule and is a licensed 

18 Sec. B. Secti~n 523C.8, Code 1993, 

19 follows: 

20 523C.8 REBATES AND CO~~ISSIONS. 

service company. 

is amended to read as 

21 A service company shall not pay a commission or any other 

22 consideration to any person as an inducement or compensation 

23 for the issuance, purchase, or acquisition of a residential 

24 servlce contract. However, thlS section does not prohibit 

25 payment of an overrlde commission or marketing fee to an 

26 employee or commission sales agent who is the a marketing or 

27 sales representative of the service company or its parent 

28 company, subsidiary, or affiliate on the sale or marketing of 

29 a resldential service contract, provided the employee or 

30 commission sales agent is not a real estate licensee sharing 

31 in or ~ntitled to share in, or affiliated with, a company or 

32 organization which is entitled to share in any real estate 

33 commisslon generated by the underlying real property 

34 t:ansactior.. This sect1on also does not prohibit bona fide 

35 pay~ents or reimbursements for inspection fees, if an 

-3-

• 



S.F. H.F. 

1 ins~tion of the property to be the subject of a residential 

2 ser~e contract is required by a service company and if the 

3 ins~tion fee is reasonably related to the services 
4 perfarmed. 

5 Sfc. 9. NEW SECTION. 523C.8A ISSUANCE OF RESIDENTIAL 

6 SERVIcE CONTRACT WITHOUT CONSIDERATION PROHIBITED. 

7 1. Except as provided in subsection 2, furnishing a 
8 res~ntial service contract to any person without charge for 

9 the applicable contract fees constitutes a violation of this 

10 chapter. A residential service contract providing for listing 

11 per~ coverage shall not be issued or delivered unless it 

12 provides for consideration for such coverage. The 

13 consideration may consist of a bona fide promise to pay the 

14 applicable residential service contract fees at the close of 
15 

16 

17 

18 

19 

20 

the sale. 
a result of 
failure due 
of any real 

residential 
company, at 

However, if a contract is subsequently cancelled as 

the failure to close such a sale, including such 

to cancellation, expiration, or other termination 

estate listing agreement on the residence, the 

serv1ce contract holder shall pay to the service 

the t1me of cancellat1on of the residential 

21 service contract, the lesser of the actual costs of such 

22 service or a pro rata portion of the appl1cable annual 

23 residential service contract fees based on the number of days 
24 the res1dent1al service contract remained in effect, together 

25 w1th ad~inistrat:ve costs incurred by the service company as a 

26 result of the cancellation. 

27 2. a. Notwithstanding subsection 1, a service company may 

28 offer a res1dential service contract providing for listing 

29 period coverage for consideration which consists of both of 
30 the following: 

31 (l) The contract holder's bona f1de promise to pay, upon 
32 the close of sale, the applicable residential service contract 

33 fees for coverage of the residence for at least one year from 
34 the close of sale. 

35 (2) Actual payment of t~e costs of any and all se:v:ces 
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1 performed under the residential service contract during the 

2 term of the listing period coverage by the contract holder to 

3 the service company. 

4 b. Upon the close of sale and actual payment of the 

5 contract fees referred to in paragraph "a", subparagraph (1), 

6 the service company shall reimburse the listing period 

7 coverage contract holder for all legitimate serv~ce costs 

8 incurred and paid under the residential service contract 

9 dur1ng the term of the listing period coverage with offset 

10 only for any deductible or service call fees remaining due and 

11 payable with respect to service performed under the 

12 residential service contract during the term of the listing 

13 period coverage. 

14 3. For purposes of this section: 

15 a. "Close of sale" means the time an interest in, or title 

16 to, a home to which the interest or title attaches is sold or 

17 transferred. 

18 b. ''~isting period coverage'' means coverage provided prior 

19 to tne close of sale. 

20 Sec. 10. Sect1on 523C.l7, Code 1993, is amended to read as 

21 fellows: 

22 523C.l7 LENDING INSTITUTION. 

23 A bank, savings and loan associat~on, insurance company or 

24 other lending institution shall not require the purchase of a 

25 resident1al serv~ce contract as a condition of a loan. A 

26 service company or an insurer, either directly or indirectly, 

27 as a part of any real property transaction in which a 

28 res~dential serv1ce contract will be issued, purchased, or 

29 acauired, shall not reauire that a residential service 

30 contract be issued, purchased, or acquired in conjunction with 

31 or as a condition orecedent to the issuance, purchase, or 

32 acquisition, by any person, of a policy of insurance. A 

33 lend1ng inst1tut1on shall not sell a residential service 

34 contract to a borrower unless the borrower signs an affidavit 

3~ ack~owledging that the purchase is not required. V1olat1on of 

-5-
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2 Sec. 11. NEW SECTION. 

3 PROCESS. 

S.F. H.F. 

as provided in section 523C.l3. 

523C.20 CONSENT TO SERVICE OF 

4 If a person engages in conduct subject to regulation under 

5 this chapter, the conduct shall constitute the appointment of 
6 the commissioner of insurance as the person's attorney to 

7 receive service of any lawful process in a noncriminal 

8 proceeding against the person, a successor, or personal 

9 representative, wh1ch grows out of that conduct, with the same 

10 force and validity as if served personally. 

11 Sec. 12. Section 523D.5, subsection 3, Code 1993, is 

12 amended to read as follows: 

13 3. CONSTRUCTION. New construction shall not begin until 

14 the filing required by this section has been made and at least 

15 fifty percent of the proposed number of independent l1ving 
16 units in the initial stage or phase have been reserved 

17 pursuant to executed contracts and at least ten percent of the 

18 entrance fees required by those contracts are held in escrow 

19 pursuant to this chapter. However, the requirements of this 

20 subsection may be waived by the commissioner by ru~e or order 

21 upon a showing of good cause. 

22 For purposes of this subsection, "good cause'' includes but 

23 is noc llmited to, evidence of the following: 
24 a. Secured financ1ng adequate in an amount and term to 

25 complete the project described in the filing required by this 
26 section. 

27 b. Cash reserves adequate in an amount to operate the 

28 facillty for twenty-four months based upon reasonable 

29 projections of income and expenses. 

30 c. Creat1on of an escrow account in which a resident's 

31 entrance fee or purchase price will be deposited, if the terms 

32 of the escrow agreement provide reasonable protection from 

33 loss until at least fifty percent of the proposed number of 

34 indeoendent llving units in the initial stage or phase have 

35 bee~ rese:ved. 
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1 Sec. 13. Section 53SC.2, subsections 1, 3, and 5, Code 

2 1993, are amended by striking the subsections. 

3 Sec. 14. Section 535C.2, subsections 2, 7, and 8, Code 

4 1993, are amended to read as follows: 

5 2. "Advance fee'' means consideration of any type including 

6 a payment, fee, pay-per-call charge, or deposit, which is 

7 assessed or collected prior to the closing of a loan or the 

8 issuing of a credit card. An-aevanee-ree-±ne%ude~,-b~t-±~-not 

9 ii~rtee-to,-money-a~~e~~ed-o~-eo%%eeted-£o~-p~oee~~ing,-fo~-an 

10 apprar~a%,-£o~-a-eredtt-eheek,-for-a-eon~~%tation,-or-£or 

11 expen~e~7 

12 7. ''Loan broker" or "broker" means a person who in-return 

13 for-an-advanee-fee, promises to obtain a loan or credit card 

14 or assist in obtaining a loan for another from a third person, 

15 or who promises to consider making a loan or offering to issue 

16 a cred1t card to a person. A loan broker does not include any 

17 of the following: 

18 a. An attorney licensed to practice in this state while 

19 engaged 1~ the practice of law. 

20 b. A certified public accountant licensed to practice in 

21 this state while engaged 1n practice as a certified public 

22 accountant. 

23 c. An accounting practitioner, while engaged as an 

24 accounting practitioner, who procures loans as an 1ncidental 

25 part of the acco~ntant's practice. 

26 d. A-per~on-whose-fee-is-enti~eiy-eontingent-on-the 

27 s~eeessfu%-p~oeurement-of-a-%oan-f~o~-a-th±~d-per~on,-i£-the 

28 borrower-ha~-not-paid-a-fee-prior-to-the-e%o~tn9-of-a-%oan 

29 ether-than-a-bona-£ide-th%~e-party-£ee A governmental body or 

30 emnloyee acting in an official capacity. 

31 e. A financial institution, to the extent the 

32 inst1tution's activit1es or arrangements are expressly 

33 approved or regulated by a regulatory body or officer acting 

34 under authority of the Unlted States. 

35 f. An 1nsurance company organ:~ed-tlnder-the-laws-of-this 
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l ~tate-and subject to regulation by the commissioner of 
2 l.nsurance. 

3 g. A bank incorporated under chapter 524. 

4 h. A credit union incorporated under chapter 533. 

5 i. A savings and loan association or savings bank 

6 incorporated under chapter 534. 

7 j. A mortgage broker or mortgage banker licensed under 
8 chapter 535B. 

9 k. A regulated loan company licensed under chapter 536. 
10 1. An industrial loan company licensed under chapter 536A. 

11 8. "Loan brokerage agreement" or "agreement" means an 

12 agreement between a loan broker and a borrower in which the 

13 loan broker promises to do any of the following: 

14 a. Obtain a loan or credit card for a borrower. 

15 b. Assist the borrower in obtaining a loan or credit card. 

16 c. Consider making a loan or issuing a credit card to the 

17 borrower. 

18 Sec. 15. NE\\ SECTION. 53SC.2A PROHIBITION ON ADVANCE 

l9 FEES. 

20 A loan broker shall not dl.rectly or indirectly solicit, 

21 receive, or accept from a borrower an advance fee as 

22 consideratl.on for providing services as a loan broker. A loan 

23 broker's fee may only be assessed or collected from a borrower 

24 after the successful procurement of a loan or issuance of a 
25 credit card. 

26 Sec. 16. Section 535C.6, Code 1993, is amended to read as 

27 follows: 

28 535C.6 PENALTIES. 

29 A loan broker who violates a provision of this chapter is 

30 guilty of a serious misdemeanor fo~-fa~~~~e-to-de-any-o£-t~e 

31 fe~~ow~neJ-: 

32 ~~--ebta±n-and-ma±nta~n-a-~e~ety-bend-o~-e~tab~~~~-and 

33 me±nta±n-e-t~~~t-aeeo~nt-a~-~e~~t~ed-±n-~eet±on-535€-:4~ 

34 ~~--Meke-aee~~ate-and-t±me~y-f±~ing~-aa-~e~tl±~ed-in-~eet±on 

35 535€-:-5. 
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1 Sec. 17. Section 535C.9, Code 1993, is amended to read as 

2 follows: 

3 535C.9 RULES. 

4 The aem~nistrator attorney general may adopt rules 

5 according to chapter 17A as necessary or appropriate to 

6 implement the purposes of this chapter. 

7 Sec. 18. Section 535C.l0, subsection 1, Code 1993, is 

8 amended to read as follows: 

9 1. If a broker materially violates the loan brokerage 

10 agreement, the borrower may, upon written notice, void the 

11 agreement. In addition, the borrower may recover all moneys 

12 paid the broker ane-may-reeo~er , a penalty of twice the 

13 amount of the fee sought by the broker, other damages 

14 ine%tlding , and reasonable attorney's fees. ~he-bro~er 

15 materia%±y-~io±ates-the-agreement-i~-the-bro~er-eoes ~ 

16 material violation includes, but is not limited to, any of the 

17 follow1ng: 
18 a. Ma~es Making false or misleading statements relative to 

19 the agreerr.ent. 

20 b. Bees-not Failure to comply with the agreement or the 

21 obligations arising from the agreement. 

22 c. eoes-no~ Failure to either grant the borrower a loan or 

23 issue a credit card or diligently attempt to obtain a loan or 

24 cred1t card for the borrower. 

25 d. eoes-not Failure to comply w1th the requirements of 

26 this chapter. 

27 e. Soliciting or obtaining, directly or indirectly, an 

28 advance fee. 

29 Sec. 19. Section 535C.ll, Code 1993, is amended to read as 

30 follows: 

31 535C.ll APPLICABILITY. 

32 This chapter does not apply to activities or arrangements 

33 expressly approved or regulated by the admin~strator-~neer 

34 ether-±aw,-or-the-ban~~ng-di~ision-or-sa~ings-and-%oan 

35 ei~ision-in-the department of co~~erce. 
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1 Sec. 20. NEW SECTION. 535C.llA EXEMPTION -- BURDEN OF 

2 PROOF. 

3 In a civil proceeding pursuant to this chapter, a person 

4 claiming to be excluded from the definition of "loan broker" 

5 or "broker" has the burden of proof in substantiating the 

6 claim. 

7 Sec. 21. Section 53SC.l2, Code 1993, is amended to read as 

8 follows: 

9 535C.l2 RECORDS. 

10 1. A loan broker shall maintain accurate records,-es 

11 ~~qtli~~e-ey-t~~-aeminist~eto~, 

12 regulated under this chapter. 

13 of the following: 

relating to transactions 

The records shall include all 

14 a. The accounts of the broker. 

15 b. A copy of each contract in which the broker is a party, 

16 including loan brokerage agreements. 

17 c. The amount of rece~pts received by the broker and the 

18 date the receipts were rece1ved. 

19 2. The broker shall retain each loan brokerage agreement 

20 entered into by the broker and records pertaining to each 

21 agreement for at least two years after the agreement expires. 

22 ~~~-a9r~~~ents-end-~~ee~es-sheii-ee-~eintein~d-end-med~ 

23 e~eiiabi~-fe~-exe~inetien-ey-th~-edmin±st~ete~. 

24 Sec. 22. Sect1on 53SC.l4, Code 1993, is amended to read as 

25 follows: 

26 535C.l4 MISREPRESENTATION OF GOVERNMENTAL APPROVAL. 

27 It is unlawful for a loan broker to represent or imply that 

28 the broker has been sponsored, recommended, or approved by, or 

29 that the broker's ab1lities or qualifications have been passed 

30 upon by the-eeam~ss~ener,-th~-ins~~anee-di~~s±on,-the 

31 seetl~it±es-btlr~etl,-er-the-etate-e£-!ewB a governmental entity 

32 of the state or its political subdivisions. 

33 Sec. 23. Section 538A.2, subsection l, Code 1993, is 

34 amended to read as follows: 

35 l. A credit services orga~iza:ion 1S a person who, w1th 
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1 respect to the extension of credit by others and in return for 

2 the payment of money or other valuable consideration, 

3 provides, or represents that the person can or will provide, 

4 any of the following services: 

5 a. Improving a buyer's credit record, history, or rating. 

6 b. e~~ai"i"~-a"-e~~e"~~o"-of-e~eei~-fo~-a-~ttye~~ 

7 e~ Providing advice or assistance to a buyer·with regard 

8 to paragraph ''a'' or-A~n. 

9 Sec. 24. Section 546.8, Code 1993, is amended to read as 

10 follows: 

11 546.8 INSURANCE DIVISION. 

12 The insurance division shall regulate and supervise the 

13 conducting of the business of insurance ~n the state. The 

14 division shall enforce and implement Title XIII, subtitle 1, 

15 insurance and related regulation, chapters 505 through 5~3€ 

16 523G, and chapters 502, 593 7 and 535C, and shall perform other 

17 dut1es assigned to the division by law. The division is 

18 headed by the commissioner of insurance who shall be appointed 

19 p~rsuant to sect1on 505.2. 

20 Sec. 25. Section 5578.14, Code 1993, is amended to read as 

21 follows: 

22 5573.14 REMEDIES. 

23 l. A violation of this chapter or the commission of any 

24 act decla~ed to be unlawful under this chapter constitutes a 

25 v~olation of section 714.16, subsection 2, paragraph "a'', and 

26 the attorney general has all the powers enumerated in that 

27 section to enforce the provisions of this chapter. 

28 2. In addition, the attorney general may seek civil pen-

29 alties of not more than ten thousand dollars for each viola-

30 tion of or the commission of any act declared to be unlawful 

31 under this chapter. Each day of continued violati9n consti-

32 tutes a separate offense. 

33 3. Any person who fails to pay the f1ling fees required by 

34 this chapter and continues to sell membership camping 

35 contracts is liable civ1lly in an action brought by the at-
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1 torney general for a penalty in an amount equal to treble the 
2 unpaid fees. 

3 4. The provisions of this chapter are cumulative and 
4 nonexclusive and do not affect any other available remedy at 

5 law or equity, except as otherwise provided in sections 

6 502.202, 593~3 503A.2, and 537.3310. 

7 Sec. 26. Chapter 503, Code 1993, is repealed. 

8 Sec. 27. Sections 535C.3, 535C.3A, 535C.4, 535C.S, 

9 535C.l3, and 53SC.l6, Code 1993, are repealed. 

10 EXPLANATION 

11 This bill amends several provisions of relating to subject 

12 matter under the authority of the regulated industries unit of 

13 the division of insurance including membership organizations, 

14 residential service contracts, continuing care retirement 

15 communities, and loan brokers. 

16 Chapter 503 (membership sales) is repealed and new chapter 

17 503A is established. Th•s new chapter regulates membership 

18 sales in buying clubs wh!ch permit a member to purchase 

19 mercr.and!se, ~aterials, eq~ipment, or services at a d1scount, 

20 at cost plus a percentage, at cost plus a fixed amount, at a 

21 fixed price, or on any other basis. The bill imposes a 
22 disclosure requlrement and establishes a 3-day right to cancel 

23 such membersh!ps. The bill provides that a violation of this 

24 chapter is a violation of the Iowa consumer fraud Act and 

25 provides for a private right of action for a violation. 

26 Conforming amendments are made to sections 505.1, 546.8, and 

27 557B.l4. 
28 Section 523C.2 is amended to permit noncorporate entities 

29 approved by the commissioner to be licensed as a residential 

30 service contract company. Section 523C.8 is amended for 

31 purposes of describing an entitlement or share of a real 

32 estate commission. 

33 Section 523C.8A is created and provides that furnishing a 

34 resident1al service contract to any person without charge for 

35 the applicable contract fees is a violation of chapter 523C. 
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l However, the section provides that a service company may offer 

2 a residential service contract providing for listing period 

3 coverage for consideration which consists of both of the 
4 following: 

5 (1) The contract holder's bona fide promise to pay, upon 

6 the close of sale, the applicable residential service contract 

7 fees for coverage of the residence for at least one year from 

8 the close of sale. 

9 (2) Actual payment of the costs of any and all services 

10 performed under the residential service contract during the 

11 term of the listing period coverage by the contract holder to 
12 the service company. 

13 Section 523C.l7 is amended to provlde that a service 

14 company or insurer cannot require that a residential service 

15 contract be issued, purchased, or acquired as a condition to 

16 the issuance, purchase, or acquisition of a policy of 

17 insurance. 

18 Section 523C.20 is created which provides that a 

19 residential service contract provider who engages in conduct 

20 subjec: to regulation under chapter 523C consents to the 

21 appointment of the commissioner of insurance to receive 

22 service of process on behalf of such person in noncriminal 

23 proceedings. 

24 Sec:ion 5230.5 is amended to give the commissioner of 

25 insurance d1scretionary authority to allow new construction of 

26 retirement facilities to co~uence even though compliance with 

27 the standards set forth in that section have not been met, if 

28 the appllcation demonstrates good cause for the waiver. The 

29 bill provides a definition of good cause. 

30 Chapter 535C, the Iowa loan brokers Act 1s amended by 

31 el1minating the filing requirements, removing the division of 

32 lnsurance as the administrator and giving this author1ty to 

33 the attorney general, and establishing a prohibition on 

34 advance fees. The chapter has been amended to include a 

35 person who ass1sts another in procuring a credit card as well. 
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1 

2 

BACKGROUND STATEMENT 

SUBMITTED BY THE AGENCY 

3 In the 1991 legislative session, enhanced regulation of new 

4 construction of retirement communities was adopted to decrease 

5 the risk of loss for prospective residents' down payments. 
6 The amendment will provide the division with discretion to 

7 waive the prohibition in situations where a risk of loss for 

8 residents or prospective residents is minimal or does not 

9 exist. 

10 The division is modifying what appears to be an unwarranted 

11 restriction on the form of legal entity used by a licensee 

12 under the residential service contracts Act. Greater 

13 flexibility is provided to use a form of organization other 

14 than a corporation. The division is also making a clarifying 

15 amendment of the prohib1tion on the payment of certain sales 
16 commissions. 

17 Fraud~lent loan brokers continue to prey on persons in Iowa 
18 and throughout the count~y. In 1991 the securit1es bureau 

19 received over 90 loa~ broker co~plalnts; presumably rr.any 

20 Iowans were also victlmized but did not complain to law 

21 enforcement officials. The majority of complaints involve 

22 adva~ce fees schemes, where brokers promise to obtain a loan 

23 or credit card in exchange for money up-front. In most 

24 circumstances, a loan or credi: card is never obtained and the 

25 person never receives a refund of the money. Loan brokers 

26 also use 900 numbers ("pay-per-call'') in conjunction with 

27 radio, television, and newspaper advertisements to sol1cit 
28 calls from individuals with "poor credit/bad credit'', 

29 guaranteeing them loans or credit cards; the 900 number charge 

30 results in advance fees to these brokers. Unscrupulous loan 

31 brokers prey on persons in serious financial circumstances who 

32 are least able to afford the loss of additional funds to 

33 fraudulent credit schemes. 

34 Chapter 535C 

35 advance fees i: 
currently allows loan brokers to charge 

they file a statement with the co~~issioner, 
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1 obtain a $10,000 bond and provide various disclosures to 

2 potential borrowers. Only one loan broker is currently filing 

3 with the office. The agency believes the filing requirement 

4 does not protect Iowans as fully as an outright ban on advance 

5 fees would. Recently, several states have enacted laws 

6 prohibiting loan brokers from soliciting advance fees. These 

7 states report that neither legitimate businesses nor potential 

8 borrowers have been harmed by this ban. 

9 Since loan brokers would be prohibited from seeking advance 

10 fees, the filing requirements would not be necessary. 

11 Therefore, the provisions regarding disclosure statements, 

12 bonding, filing, and adm1nistrative actions would be repealed. 

13 These amendments would better protect Iowans and also conserve 

14 state resources that could be used for other activ1ties. 

15 This bill also increases the penalties for v1olating the 

16 chapter by allowing persons to sue for actual damages, 

17 attorney's fees and a penalty of twice the amount of the fee 

18 sought. Th:s penalty p~ovision should encourage persons to 

:9 recoup their losses t~rough private actions against fraudulent 

20 loan brokers. The state may still pursue loan brokers 

21 directly s1nce chapter 535C currently provides that a 

22 v1olation of the chapter is a violation of the Iowa consumer 

23 fraud Act, Iowa Code § 714.16, which is enforceable by the 

24 attorney general. The b1ll also clarifles ~hat offering to 

25 find lenders who would issue a credit card to a person also 

26 constitutes loan brokering. This is an area of particular 

27 concern and abuse. 

28 The list of part1es exempt from chapter 535C includes 

29 regulated lending and financial institutions, insurance 

30 companies, lawyers, and other parties. These exemptions are 

31 ma:ntained, since problems with advance fee loan schemes do 

32 not come from these entities. An exemption has been added for 

33 governmental entities. The exemption for loan brokers who do 

34 not solicit advance fees has been deleted as the Act would 

35 cover all loan broKers and proh1bit seek1ng advance fees. 

-15-
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1 The amendment to chapter 538A, credit services 

2 organizations, is necessary to close a loophole which could 

3 permit loan brokers to charge advance fees by registering 

4 under that chapter, which is primarily directed towards 

5 "credit repair" companies. 

6 Since 1983, the division has opened 15 registration files 

7 under the Iowa membership sales Act. Of these 15 files, four 

8 have been granted exemptions, two are currently reg1stered, 

9 and two app11cations are pending. The registrat1on procedure 

10 simply has not been very effective. 

ll While registration activity has been nominal, complaints 

12 and 1nquiries continue to be received. Complaints have been 

13 received by the div1sion on an average of eight per year over 

14 the last four f1scal years. Recently, inquiries are on the 

15 rise as discount buying club pyramids flood the consumer 
16 marketplace. 

17 The latest, most common activity w1thin this area 1S the 

18 explosion of d1scount buying club plans. These plans have 

19 generally been able either to fall outs1de the scope of the 

20 Iowa membersh1p sales Act {less than $50 fee for one year) or 

21 to comply with the filing requirements. At that point, the 

22 division has r.o jur1sdiction, but we know that the multi-level 

23 marketing provisions of the consumer protect1on Act are being 

24 violated. Our only course o: action is to refer the file to 

25 the consumer protection division of the department of justice. 

26 If the membership sales Act 1s transferred to the jurisdiction 

27 of the attorney general, these statutes could be administered 

28 in tandem, minimizing duplicative investigations and 

29 enforcement actions. 

30 Several membership sales files opened in fiscal year 1992 

31 involved a loan broker/membership combination. In our office, 

32 enforcement action under the two statutes has been effected 

33 Slmultaneously. If the loan broker statute lS administered by 

34 the attorney general, transferring authority over memberships 

35 will allow the tandem admin1stration of these two statutes to 

-16-
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SENATf: FlU': 271 

AN ACT 

Rf:LA'TING TO EN1'I1'IES ANl) SURJf.CT MATTER UNDER THE RE'GUI.ATO!t'l 

AUTHORITY Of TilE: REGULA'l'f.O INDUSTRIES UNIT OF THE OJVISlON 

OF INSURAt:cr., INCLUDlNG RESIDENTIAL SERVICE CONTRACTS, 

CONTINUING CARE RE'l'lRt:M~:NT COHMUNI1'1ES, LOAN BROKERS, AND 

HEMU~RSIITP ORGANIZATIO:-IS. 

BB IT ENACTED BV THE GF.NF.RAI. ASSEMBL'i OP TJIE STATE OF J<Y.</A: 

SPct.i.on l. ~..£:~ s~c;~~.9_}_!. S03A.l DEFINITWNS. 

Aa u9P.d in this chdpt.C'c, unless the cont:ext otherwise 

reqtll re<>: 

1. ''Buying chlb" means a corpora\' ion, partnership, 

unincorporated dSSoclat·ion, or other businesn enterprise which 

aell9 or oft'E"rs for s.:tle to the publlc generally memberships 

or cPrtHicates of menbcrshtp. 

2. "Memhershtp'' rneans certatlcat.P.s, membershaps, ShdtE>s, 

bonds, contracts, stocks, or aqrf!Pmrnt co of any kind or 

character issued upon any plan offered genecdlly to th~ public 

entitlinq the holder to purchac;e merchclndise, materials, 

equipmE-nt, or service, either from the 1ssuer or another 

person de~lqnat:ed by t.he i<Jsuer, 1Hthrr under a franchise or 

otherwise, uhcthor it be dt a discount, at cost plus a 

percentage, at cost plus a fixed amount, at a f~xed pncc, or 

on any other similar basls. 

3. "Contract" means the agreelllent by which a person 

acquires a membership in a buying club. 

Sec. 2. ~~~--~~_l'_!Q_tL ';031L 2 EXBHPTlONS. 

This chapter does not apply to dny of the followinq: 

1. Building and lodn clSSOCldtions, state or national 

bdnks, insurance companle~ and dSSOClations, mutual or 

coopetdt IV~ telephone cornpanies orqan1zed under chapter 491 

...,hlch have b~en determinPd to be exempt fran taxat i.on under 

50l(C)(l2) of the lntE>rnal ltevenue Code. 

(. I. 
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2. Corporations and cooperdtive as.soc.:1at1ons subJect to 

regulation und~r chapter 491, 498, or 499. 

1. The salE> of membership campinq contracts by persons 01 

entities registered or exPmpt under chapter S57B. 

4. The sale of phys1cal exerc1se club contracts by persons 

or ent1t1es re9istered under chapter SS2. 

S. Corporationa, partnershtps, unincorporated 

associat1ons, or other bustness enterpr1ses whlch sell or 

offer for sale membe1shlps to an individual or to a family 

unit for consideration of no morP than fifty dollars for a 

one-ye<Jr period. Considercltlon for thls p11rpo~E> includes but 

is not limited to the dmount ot any requ1red purchase under 

the terms of the c.:ont tact. 

6. The sale of goods or services by corpordtlons, 

partnPrshq)s, unincorporated associations, or ot:her butolnesa 

enterprises which sell products to direct seller& as define•J 

by section 3508 of the Internal RevPnuP Code, where the­

initial contract estdbltshlnq the relationship with the direct 

seller 19 termlndble al will by etther party, and where the 

corporatlon, partnPr~hip, unincorporated assocl.atlon, or othE-r 

busine!>s enterpr1se offer'> to rPpurchase thP products at. 

reasonablP commP.rcial terms. 

roc purpo&P.s of subsection 6, "red&onahle coti'UT\ercial terrns" 

includes the repurchase of all unencumbered products which .ue 
1n an unusEOr:l, cornrnerclally resalable condition withtn one year 

frorn the dltect seller·~ date of purchase. The repurchdse 

shall be at a pr1ce not less than ninPly percPnt of the 

original net cost to the direct seller of the products being 

returnP.d. "Oriqinal net cost" means the amount actually pa1d 

by the dtrect. sell~r tor the products, le&s any cons.iderat ion 

received by the direct seller foe the purchase of the products 

b~1n9 returned. Products which are no longer mark€'ted by a 

proqram shall be dcem~d resdlable it the products are 

otherwise ln an unused, cornmE>rci.,lly resalable condition ctnd 

are returned to th~ seller within one year from thP ditPct 

seller's ddtP of' purchas!', providrd, howcve1·, thdt ptoduct.s 

Ill 
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which arP. no longer m,tr!\!:!tcd by a proqrarn shc~.ll not be deemed 

rcsalc~ble a! thP products arP sold to d1rect sPllers ds 

nonreturndbl~, discontlnuPd, scasondl, or spec1al prornot1on 

items and the nonreturnablt- nature of the product ...,as cle<1cly 

disclosed to the d1rect seller prior to purchase. 

Sec. 3. ~f.~. Sf.~!' rON. ';OiA . .1 RIGHT OF CANCELLA1'ION --

RF.QUIRf:MF.tlT Of WHITING. 

The requiremf:'nt·s of SPCtlons S'l5A.l throuqh S'>SA."J, 

relat1nq to door-to-rtoor salt><;, shall apply to &dles ot buying 

club mecnbetshlps. irres.pect ivE' of the place or mann~r of sale 

or the purpose for whlch they dre purchdsed. In additton to 

the requirem~nl~ of chapter S<;5A, a contrc:tct ~;hall not be 

enforceable a9a.i.nst a person dcqulr.i.nq d memberllhlp in a 

buy1nq club unlcsa the cont.uct. is in wr1tin9 and s1qned by 

the purcha&cr. 

Sec. 4. »EW SEC.'pON. SOJA.-1 LIMI'TATION ON MF::MRf:RSfllP 

PERIOD. 

A contuct shall not be valid for a term longer than 

e1qhteen rr.onths frof'"l t:he ddte on whach the contract is s1qned. 

However, d buying club may allow a member to conve1·t the 

contract into a contract for a pet lad long~r than e-1ghteen 

~onths after the member has been a member of the club for at 

least one year. The duration of the contract shall bp clearly 

and consptcuously disclClsed tn the contract 10 bold-fdce type 

of a minimum Slote of fourteen points. 

Sec. 5. ~f.~ SF.C~!O». ~01A.~ RBM&DIES. 

1. A vtolation ot thi~ chdpter LS a VIOlat1on of scct1on 

714.16, '3Ubsf'ctior\ 2, pardgraph ''a". 

2. The tiqhts, obllqations, and reCOledles provided in thl5 

chdpter shall b(! in addat1on to any olher &Lqhts, obligations, 

or remedies prov1ded by law or in equity. 

3. In addition to the remedies othcn,.isc prov1ded by la...,, 

any person injured by a violation of th1s chapth may bring a 

civil act10n and recover dantd9es, t.o9ether wtth costs, 

lncludinq 1easonable dttorney's fees, and receive other 

equitable relie[ as det-·rmlned by the court. 

SPrldtP File 271, p. 4 

Sec. 6. Sectton '>0~.1, Cod(> 199.J, 1s .1mcnd('d to re-ctd aq 
follows: 

SOS.l INSURANCE: DIVISION CRF.Al'tO. 

An insurance div1~ion 15 credted wit.h1n the d~pdctm~nt of 

commercP to regulate and supervu.e the conJuct ing of the 

buslnPss ot insurdrlce 1n the st.:tte. "The coll'.tnts<>ioner of 

insurance is the chief executive officer of the dtvLsion. As 

liSP.d in this chapter, the rest ot the 1nsurance t.lt.le, and 

chapters ~02, SOd7 and "JJSC, ''dtVlSLon'' mec~.ns the insurar1ce 

div16ion. 

Sec. 7. Section "J2JC.1, Code 1991, is amend•d to read ciS 

follows: 

523C.2 (,ICENSE REQUIRF.I), 

A peraon shall not 1S6ue d res1dent1al serv1cc contract or 

undertdke or arrangop to perform serviceq pursuant" to a 

residential s~rv1ce contract unles~ the person is a 

corpora t 1011 Q.!_...Q.~~l~!. ~or'!' __ Qt_9.!..9..!!!_~~t~n --~PP~~..,~~-~Y. __ t h~ 
COltl'":"ltss!.9n~~ .. b.Y ~-~~J£ and 1s a licensed service company. 

SP.r. 8. S~ct1on 521C.8, Code I<J9J, 1s amP.nd~d to read as 
follows: 

521C.8 RERATBS AND COMMISSIONS. 

A servicP company shall not pay a cornsntssion 2.!......!!.'.Y_._?!.~!!. 

constde!~ti~~ to any person d~ an Inducement or cornpP.n•;c.lion 

for the issuance, purc1Hii~e. or acquiSition of a residential 

service contract. However, this section does not prohabit 

payment of clll override comr:nss1on or markctanq fee t.o an 

Pmplo~·ee or com-:n1ssion salPS clqent who is th~ !!_ matketing or 

~i~l.~E: rcpr~scntat ive ot the serv1ce C(.l;npdny or its pare>nt 

cotr;pany, subsldicuy, or affllldte on the Sdle or m~HkPt.inq ot 

a residerlti&l servicP contrc:tct, prov1ded the Pmployec or 

cor.unission Sdlf's agPnt is not a redl estate l1censee shat anq 

111 or P.lltltled to '>hare 1n, or aftllldted '..tlth, a comp~tny_.~_r_ 

Q.!.9i!:~~?-~-~ion whtch is ent.it.led t~ __ !'hare 111 any real estate 

commission generated by the underly1nq redl property 

transact.lt)n. This section also does not proh1b1t fee~..L 

Ei!.Yme!'tSL_£!_.~.!..!E'!!.~_rsement.s f~ bone\ f1de pt!IJIIII-nt." ·ot" 
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re bbaue111ent !!'-tot" -t n~peeHo"- fee~ ~~[J.e~t i O!~~, 1 f an 

inspection of the property to bP the subJeCt of ,, resident aal 

serv1ce contrc1ct is required by a service company and if the 
inspection fee 1s redsonc~.bly relatE"d to the serv1ces 
performed. 

Sec. 9, ~~§~~.!.1.~~· S2 ,C,BA ISSUANCE OF RESJOE:NTIAI. 

SERVICE CONTRAC7 WI7HOUT CONSIDERATION PROHIBITED, 

l. Except as provided In subsection 2, furnsshlnq a 

resldenttdl service contract to any person without chdrge for 

the applicable contract fePs constltute~ a violation of this 

chapter. A resident1al service contract provtding for listinq 
period coverage shall not be issued or deliverPd unle~s it 

p1·ovidPs for consideratlon fot such coveraqe. The 

considec.1tion may <.onsist of a bond f.i.de prot~use to pay the 

appltcable residenthl service contract fees at the close- of 

the Sdle. However, if a contrclct is subsequently cancelled as 

a rcsolt of the failure to closP such a sale, including such 

fallur~ due to cancellation, exp~ration, or other ter~~natlon 

of ctny re41 o~t~\te list tnq agreement on the rosidenct>, tht> 

rPsidentldl service conuact holder shall pay to the service 

company, at the time of cancellation of the residential 

service contract, the le~ser of the actual costa of soch 

serv1ce or a pro rata portion of the applicable a!lnudl 

res1dt>nt 1al servtce cont rdct fePs based on the number of days 

the residential service contract remained in effect, together 

with admirust1·ative costs incurred by the servi.ce company as a 
result of the cancellat1on. 

1. a. Notwlthst.anding &ubsectlon l. a service company rrtay 

offer a residentidl service contract providing for listing 

per 10d coverage ro, considerdt ion which consuts of both of 
the followlnq: 

(1) 'l'he c.:ontl'act holder's bona tlde promise to pay, upon 

the cloue ot sale, the applicable residential service contract 

fee!l for covel <19e ot the re~o 1dence f:or at least one year fro!" 
the closP of sal~. 

• • 
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(2) Actual payment of the costs of any and all SPrvtcos 

performed under the rP<:>Identldl SEHVtce contrctct durtng th~ 

tenn of the list anq per 1ort coveragP by the contract holder to 
the service contractor. 

b. Upon the close of sal~ and actudl pdyment of the 

contract fees !elt~rred to in pdr<tqraph ''a", ~ubparaqraph (1), 

the service company shall reln•burse the l.i.st:in9 per1od 

coverage contract holder fo1· all leqit1mate service costs 

incuned and paid under the rosadentlal servlce contract 

dur.i.nq the term. ot the li~Jting period covP.rd9e \nth offset 

only for any deductible or servlce call fees remainang due and 

payable with respect to service performed \Jndt>r the 

residentlal service contract durlng the term of th~ listing 
pe1· iod coverdqe. 

J, For purposes of this s~claon: 

a. ''Clohe of sale'' means the ttme an interest in, or t1tle 

to, a horne to wh1ch the lnte1·er.t or tttle att:achea ts sold or 
tranaferred. 

b. "Listanq period coverdq~" me~1ns coverage provtded prior 
to the close ot ~AI~. 

Sec. 10. Section 523C.l7, Code 1993, is amended to read d~ 
follows: 

52JC .1'1 I.ENDlt:.U JNS'ff'i'U'PI9H !_~~'_l_'ITUTI_9_!!~_.~~Y.ICF. 

£.OM PAN I R_S, AN~. I NS~_~f.\NC!! .. COMP'!:~Il ES, 

A ban!(, savinqs and loan assocaat 10n, insurance company or 

other lending .i.natttUtlon shall not require the purchase of a 

res1dent1al serv1ce contrdct dS a condition of a loan. ~ 

_!E'rV!_C::~--.£.<?~~- C?~!!."'EUter_,_ -~~~~-~!.!~~-. ..£!.....!~dl rect. !I.!. 
~-.P.~.!_L~~ -~.i'. ~~~9P.£.!.!1' . ...!...£.o!I!Sdct_lon .. !..!!....!'!~ic~~ 
re-s i_ d~!~.~ ~..! v_l_t::P cot_l~ r dCt _"! l_.!...! ... 1?~_1 s~ue~!......PU.l:.£!~~~~-~~r 
!£<J!!l~~~b~~~- ~~~!:.~_that ...!......!.e~~.!!!.!.!!....!!.~~9£ 
£2.!!..!:...!~£.!.___~- _lSSuP_9_, __ purch~~ed, _O~__i!~9.!!.!..z:.ed. !..!l.....S9.~.~-t ion-~~~-~ 
£!.... ~-;>.~9!1~!-~!.2~ P!t.'C~-~n!~2. ~he __ tss~:~:~.!!S~ •____P.I:I_~£~~~~.!........2.!. 
acq~:~l~~.!..!..£l!'!.' __ ~.Ut:l'l.. pt~rs<?.~1_2i__d_£2}.!.£l.Q!_tnsl!F~nc.~. A 
lend1ng instltutioo shall not r.ell a residt>nt ial servicP 

contr4ct to a borrow~r unless th~ borrower si9ns an dffidav1t 

(/) 
'T1 
1\) 
...... ...... 



s~n.lte io'ilP 2Jl. p. 7 

dckno·.dedqln<J thc\t the purctldse 1s not requ1red. V1o~at1on of 

thl& sect1on 1s punishdhle as provtdPd In ~ectlon ~21C.l3. 

Sec. ll. ~~~L_g:_~T_ION. s:nC.20 CONSENT 'IO Sf.RVIct: OF 

PROC.f:SS. 
If a person enqa9es HI conduct subject to regulatiot\ undet· 

this chapter, the condllct shall constitute the appointment ot 

the commissioner ot 1nsurance a~ the person's attorney to 

receive servicP. ot any lawful proc~s<> Ln a noncrunLncll 

procPedlnq dgdin<>t the person, a ~occessor, or personal 

represent . .Htve, ...,hlch qrows out of thdt cond\ICt, w1th the same 

force and val1dity as If servcJ personally. 

Sec. 12. SectLon S23D.~. subsection 3, Code 19q3, is 

amended to redd as follows: 
3. CO~lSTRUCTION. NPW COO<>t.ructlon Shall not begin UOtll 

the filing required by this sect Lon has been made and at least 

f1fty percPnt o! the proposed number of indepPndent livinq 

unU.s Ln the 1nitial st<lgC oc pl'lasP. hdve been reserved 

pursuant to executed contracts and at least. ten pPICent of thP. 

entrance tePs required by those contracts are l'leld in escrow 

pursuant to thLs cl'lapter. ~~-~v~!.L...!.~~ ... f~quir_ern~~J:,!!....Qf_!_':l;~ 
!!ubse_c:t!on may _Qe -... a.~.~~~-~':1.~ ~-o/Miil?.~~.2.!!er by_ r_~}.e or -~~~er 

upon -~--~hewing .2! _ _g~p- _t;~use. 

f..Q.L .... P.Y.!J?OSP,~~--~~ ~!...~l:'~eet ~g~'_999d cause" ! nc 1 ud_e.1!. _!>ut 

i9 nQ.L].im!.~~~ _to, evi~~ncc ..5!.f...~.!l~_f2!J~~~ 
~-- ~_e_£!!.!.!~ f i_nanc1 ng_ d!~~guat~_!n___!!!__!.~Q~~t and __ t_~r:!!l __ to 

cornp!~.~_!-~_pr~leCt d~-~C.~ !~ed i_D --~he f i_l_~~.9. r~-~.!.~~-_.Q~!_J! 

!iCCt!_q_!'...!. 

~---~~S:h .... Le...§:~..Y~~- adt>gua~e t~~~ount t9'_.~p~rate ~h!!: 

f.<!.~J .. !.!...!.Y...!.Q.! _ ~~ent Y.:.!~~!· . month_~ .. ~~sed upc;>l~ r P&S.Q_n_!l_~.!.~ 

E!£.)~£~~~!l'J of i!~9.omt~ a~~ ~~P!!:nscs.~. 

f.!.._ Crea t i.?-~ _of atl __ !-!:~crow accou_-:!L...!...!l.. 'it!! £.1:'___!___!£§:.~~e_n..!....:_! 

ent· ra.':'~-~-- fee o~. P~.• . .r.£hase P.~!-~~..!.!....~.~~-<?.:~H-~_th~ . ..t.~m.s 
~f the_~E:£!_ow dg_r_E"'?:!!'!~C?.~~~!.~.~~~,~~X.~c:.!_lon fr.£!'! 

los!. .. ~~~ ! .. ~-~--!.~ct.~!_!_!_f..!:r: P~.~s~nt _ <?.f -~~!_C?P9_sed number. 2f 
.!.~£~pcndent .... !.~"!~-l_t:s Lrl_!!"!.! .. ~_nit.i.a.~ stagP or._p~as(> have 

been .!.~~~!..~ed .. 
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SPC. l"L SectiOn I)J'>C.l, <JuhsectiOI\~~ 1, .3, dl\d .,, Cc-UP 

l9qJ, ace amendE!d by strtk.Jnq the sub.sf•ctlon:~. 

Sec. 14. Section S.35C.2, subsecttons 2, 7, and 8, Cod~ 

1991, are dmended to redd d9 follows: 

2. "Advdnce fee" means considerat1on ot .. ~!!Y . .J.YP~ includtnq 

a payment, feP., P.!:1..Y.:Per-c~_ll.~~drqe, or deposLt, ...,hich 1~ 

assessed or collected prior to the clostng ot a loan ~H ~:tl.e 

~~'!!..!!Sl.....2.LU!.~~-~ ~_card. liln··ad•anee-tee- ~ne~t~d~ftT-btlt--2"~·· not 

H:tflt ted- to 1 -t"oney-a~~ee~ed-or -eoi t: ~etf!d- for·· proee~~t nq 1- tor -an 

appra~~a:l,-fer-a-eredtt-e~~ck7-for-a:-con~aitat~onr-or-tor 

eKpense~. 

7. "Loan broker" or "brokPI'" means d person who tl"l-rettt'r'l"l 

for-an-adve:nee-fee, promises to obtatn a loan 2.! credl.~..£~_cd 

or assist Lr\ obtclinlng a loan for another frail\ a t.t11rd person, 

or who promises to consider rak.ang a lo.-:Jn 2.!._~f._f~~--!.r'.~~~~J_P 

~ _credj_t c;:ard to a person, A loan broker does not tncludc dny 

ot the t'ollowLng: 
a. An <lttorney licensed to pr.a.ctLce in th1s <JtatP whlle 

engaged in the prdct ice of la...,, 

b. A certified publiC accountant licen<;.ed to prclct lee 10 

this state wh1le engaged in practiced& • cert1f1ed public 

accountant. 
c. An .1cc:ount ing ptdCtLtionPr, while enqdged as an 

accountanq prdctltlonf"'c, who p1·ocures loans as an incidental 

part of the accountant's pract1ce. 
d. A-per~on-w~o~e-fee-2"e-enttrely-eol"lttn9~"t-ol"l-the 

~tteee~sfni-proet~re~ent-of-a-!~an-from-a-thtrd-per~nl"l,-tf-tne 

borrower··tu1:e -not-pat d- a-fee -pr 1 or- to-the- ei o~ t nq·· of -A- • oan 

othet'-then-a-hone-Hd~-tnt.,d··party- fee ~_govPr nmcnta~ hodY.__..Q..!_ 

~~gyee a£t.;~g.....!.!!.__~~. <?ffiCLd.~--c~~· 
e. A financial lnstltut ion, to t:he extent the 

1nstLtution'9 actlvitiQS or arranqem~nts are expressly 

approved or requlated by a regulatory body or offtce1 act1nq 

undef dUtho' lty of the IJnttP.d Statec;. 

E. An insurance conpdny ot"qentted·under-the-J:ew~-of··thts 

state-end subject to u•gulat.i.on by the cor..mission(~c of 

insurd.nce. 

-
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q. A bank incorporatP.d under chapter 524. 
h. A credit union incorpordted under chapter 533. 

1. A savings and lo-tn associ at 1on or savings bank 

1ncorporatP.d und~r ch~pter SJ4. 
j, A n·ortqaqe brokt.•r or nortqage banker licensed~ 

req1stered unde1· chcl.pter 5JSB. 

k. A n!gulc:tted loan compdny licensed under chapter 536. 

1. An industrial lo.an compdny licP.nsed under ChdptPr 5J6A. 

8. ''l.oan brokerage dCJrP.er.lP.nt'' or "agreement'' means an 

aqreernent between d loan broker and d borro...,er 1n which the 

loan broker promises to do any of the follo .. nng: 

a. Obtain a loan 2._r_ ~~~-~-~.t Cdrd for a borrower. 

b. Assht the borrower 1n obtaining a loa:n or credit card. 

c. Consider malunq a loan Q.!...!~.!~!~9 ~-~.red_~~ ~a~q to the 
borrower, 

Sec. 15. ~~~-_§ECTlON. SJSC. 2A P!lOHUH'l'ION ON ADVANCE 

l'~l:S. 

A lodn broker shdll not dirPctly or indirectly solicit, 

rece~ve, or accept fro:o~ a borrower ar1 advdnce fee a~ 

considcratton for prov1d1nq serv1ces as a loan broker. A loan 

broker's t~e may only be assessed or collected from a borrower 

dfter the successful procurern~nt of a lodn or i<Jsuance of a 

credlt card. 

Sec. 16. Section 5J)C,6, Code 1993, 1s amended to read as 

follows: 

53r>C.6 PF.NM.TIF.S. 

A loan broker who v!~~at~~-...!....P.!.~~-~~_!._Qn. of thls ch~pt~~- is 

gu1lty of a serious misdemeanor ror-reHttre-to-do-el\y-of-tl'le 

EoHowt:nq-: 

b·-- Abt<e :t, -e l'ld -Me: 1: l'lt-ll :tl\- e:- e tt ret- y- bol'ld -or-es 1: a bit sh-e l'ld 

met 1\tei n-a-tru!lt- e:ecount· a.e- requ i red-t l'l··.eect- to I\- c;3c;e'" 4T 

iT--Htl ke ··nee 12 r nt t!--e:nd- t-t J'l'le ly- !' il i- nq s -e:11- r eq td: r t!'d- i-n-see t- "tOI'I 

s~~eT;. 

Sec. 17. Section SJSC.9, Code 1q93, is amended to read as 

follows; 

5 }c;c. 9 RULF.S. 
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The adl'!'li-nhtre:tor ~-~_t£_r_~~i'-.9~~~~~l 111<ty cldopl rule~; 

accordlng to chapt~r 17A <l'l necessary or approprldte to 

impleMent the purposes of thls chapter. 

Sec. 18. Section 5lc;c,to, gub!lectton 1, Code- lq9J, is 

amendf>d to re.1d dS follows: 

1. rt a brokPr materially vtolates tht~ loan broket·aqe 

aqreenent, the borrowPr m<ty, upon wdtten notlce, vo1d the 

a9rP.ement. In addttion, the borrowP.r Jndy recover all moneys 

pa1d the broke-r and:-lftay-reeover, a penalty of twice- .t!'_~-~.'!!<?unt 

2!.,_~!'...!~.2:~9!~.L ~r .. the brc?~~..£..!. other damaqes tneittdt-nq1 --~~ 
redsonabl e at torncy' s fees. Cfht!'-broker-Me:t-er te: Hy-•u oit~t-e~ 

the-eqreell'lent -"t f- t-he-- broker- does ~ ~~-~~X ~.'~.L.Y _1 ~} dt I on 

_!.n<;}_'"!~~s! ... ~~!--~~---"ot limited to!. any of the followlnq: 
a. Mnkes !'! . .::t.K.!_n_g f-alse or mislr-adinq statements relative to 

the aqcf>etnent. 

b. Boes-1\ot- .E~il~~~--to co:nply with the •lqreerr.e-nt or the 

obltqatlons ar1stnq from the aqrPement.. 

c. 801'!'.!1-1\0t ~!...!!!~.to e-U:her qrdnt the borrower a loan 2f 

!s~~!' ... ~.c.~.~~it_c~~ or dillqE>ntly attempt to obtc1ln d toc~.n 2..!. 
credit card tor the borro\Jer. 

d. Boe-!1-1\0t !'~1.1~!~~- _t_C! comply ~11th the requirements of 

this chapte-r. 

e. Solic~....2~. 9~!:.~..!l.!.~'9• ... 9...~!"~Ctl~ or indirectlY..!_~!) 

~~yaf}~£..f~~-~ 
Sec. ]9, Section 53SC.tl, Code 1993, is amended to redd aa 

follows: 

SJSC.ll APPJ,ICABII,JT'i. 

Th1s chaptar does not apply to act1vities or arranqemt:nts 

expressly approved or requlated by the adMtnt~trutor-ttnd~r 

otner-le~7-0r-t~e-bankin~-dtvt~i-on-or-sav~n9S-al\d-ioan 

dsvtston-tn-the d(>pdttment of cornmNct~. 

Sec. 20. ~RW_~E:CT~~~· 5JSC.llA EXEMPTION-- BUI\0&~ Of 

PROOF. 

In a cavtl proceed.i.nq pursuant to thls Chdpter, a person 

claiming to he- e-xcludrd from the definition of "loan broker" 

or "broker'' J1as the burden of proof U\ substdntidt1nq the 

claim. 

(J) 
"TI 
1\) 
-..1 ..... 
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S••c. 21. Se .. :tton 'll')C.l2, Code 19qi, IS anend('d to redd d;S 

tol lo...,s: 

SJSC.ll RECORDS. 

1. A loan broker shall malntdin dCCurate recordsy-as 

~eq~t~ed-by-th~-ad~t~t~trfttOr7 reldtLnq to trdnsactlona 

requldted unde1· thl!> chapter. The records shall include dll 

of the follo· ... inq: 

a. ThP account9 of the broker. 

b. A copy of" eac:h contract Ln .... hicb the bro~er IS a party, 

1ndudinq loan brokeraqe aqreement<;. 

c. The amount of receLpts recesved by the broker and the 

ddte the rece1pts were rPcelved. 

2. The brok('r shall r~tdln edch loan brokerage dqceement 

entered into by the broker dnd reco1·ds pert,uninq to each 

,lqreernent for dt lea~t t-..·o years c\fter the aqreem.ent expsrcs. 

'l'he-tuyree~e~te- al\d-rl'!cord!t- shai ~ -be··m~ tr'lta tned-!tt'\d-,.,ade 

a 'lett tab~e-for-e~al'l'lt l'lftt' tnl\- by··the-ad!flt 1\iflt-rat-or"t" 

Sec. 22. Section S3SC.l4, Cnde 1993, 19 dl11cnded to read as 

follows 1 

S JSC. 14 MISREPRf.Sf:WrATION OF' GOVHRNME:NTAL APPROVAl, 

It is unlawful tor a Joan broker to represent or imply that 

the broker has been sponsored, r ecornsnended, or .approved by, or 

that the broker's abLllt:ies or qualiticcllions )ldVe been passed 

upon by the-co~~t,stoner 7 -t-he-in!~rane~-dtvt~~on7 -the 

8eettr the!- bt~refttl7 -cr -t:he- !ttat~ ··of -to,.-a !..9~~~~ n.~enta 1 en t. • t y 

~L t.!'~-~-t:..~.~-.9!.__!..~.1!....E2.!.~~-! 9.~.!. .. ~.~?~~:!~I? .i.~.r!;>. 
Sec. 23. Section S36A.2, subsection 1, Code 1993, is 

arnended to read as follows: 

l. A credlt services orqanu . .tt 10n la a person who, with 

resprct. to the exteMion of credlt by others and ln return for 

the payment of money or other valuable consLderatlon, 

provides, or repz·eR.ents thdt the pez·son can or will prov1dc-, 

any ot the follo· ... ing services: 

a. lmprovlng a buyer's credit record, history, or rating. 

b. ebt-atntl\9-an-e~t~~~ton-of-credit'-for-e:-b~yero 
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eo Provtdlng dGVlCC or aSSI&tdnce to d buyer .11th c~qdrd 

to paraqr.tph "a'' 01'-'"bll, 

Sec. 24. Sectton ')46.8, Corte lq'lJ, IS drr,('nded to redd a-; 

follows: 

546.8 IPSURANC~ DIVISION. 

the insurance diVI91on shall requlate and sup~rvisP the 

conductLng of t)le bus•ness of insurance 1n the stdte. 'the 

division shall enfor~e and imple~ent 7ltle XJIJ, subtitle 1, 

1nsurance and rE-lated requldt ion, rhapters SOS throu9h S~~e 

~~Jq, dnd chapters S02, 59h and <;]SC, dOd shall perform other 

dut tes ass1gned to the divislon by ldw. The divasion is 

headed by t.he comsnu.s•oner of ingurc~.nce who 9hdll he dppointed 

pursuant to section SOS.2. 

Sec. 2S. Sect. ion ';S"IB.l4, Code 19•.U, ls amended to r~aJ as 

follows: 

S57B.l4 REMEUIES. 

1. A violation of thi~ chapter or the comml.s<;.lon of any 

act declared to be unlawful under this chaptPr const ltutes d 

violation of gectLon 714.16, sub•;ectu.)n 2, pdro!\qtaph "<l", and 

the attorney generdl has all the powers entJmerdled in that 

secti.on to enforce the provisions of this chapt:er. 

2. Jn addition, the attorney qeneral may seek civll ppn .. 

alt1e~ of not mo1·e th.w ten thou!.and dollals for edch viola­

t lon of or the cornniss1on of dny act declared to he unlawful 

under t.hu; chaptPr. Each day of continued violatton constl­

tutes a separate oftense. 

3. Any person ...,ho tdi ls t.o pay the f1 ling fees requir11d by 

this chapter and continues to sell membership camping 

contracts is lidble civ•lly in an d;CtLon brouqhl by the at­

torney general. for a penalty in an amount equal to t1·eble the 

unpaid fees. 

t. 'l'he provisaonb of t"hl'l chdpter are curnulc\tive ano..l 

nonexclusLve and do not affect any other available rentthly c~.t 

law or equity, except as otherwise provided in sect•ons 

!102.202, -;93..3 SOJA~~, and S37.1ll0. 

Sec. 2b. Chapter SOl, Code 1993, 1s repealed. 
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Sec. 27. Sections 535C.3, 535C.3A, 535C.4, 535C.5, 

535C.l3, and 535C.l6, Code 1993, are repealed. 
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