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A BILL FOR

An Act relating to entities and subject matter under the
regulatory authority of the regulated industries unit of the
division of insurance, including residential service
contracts, continuing care retirement communities, loan
brokers, and membership organizations,

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

1L24S

SENATE FILE 271

S-3168

Amend Senate File 271 as follows:

1. Page 3, line 34, by inserting after the word
"prohibit" the following: “fees, payments, or
reimbursements for"

2. Page 3, by striking line 35 and inserting the
following: "payments-er-reimbursements-for-inspectron
fees inspections, if an”

3.7 Page 5, line 3, by striking the word "company”
and inserting the following: “contractor”.

10 4. Page 5, line 22, by striking the word

11 "INSTITUTION" and inserting the following:

12 "INSPFPEPFION INSTITUTIONS, SERVICE COMPANIES, AND
13 INSURANCE COMPANIES".

14 5. Page 8, line 7, by inserting after the word
15 "licensed" the following: "or registered™”.

ATRICK J. DELUHER
32-22- 93 adeplet @?736) By PATRICK J !
S-3168 FILED MARCH 19, 1993 r——
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Section 1. NEW SECTION. 503A.,)]1 DEFINITIONS,
As used 1n this chapter, unless the context otherwise

requires:

1. "Buying club"™ means a corporation, partnership,
unincorporated association, or other business enterprise which
sells or offers for sale to the public generally memberships
or certificates of membership.

2. "Membership" means certificates, memberships, shares,
bonds, contracts, stocks, or agreements of any kind or
character issued upon any plan offered generally to the public
entitling the holder to purchase merchandise, materials,
equipment, or service, either from the issuer or another
person designated by the issuer, either under a franchise or
otherwise, whether it be at a discount, at cost plus a
percentage, at cost plus a fixed amount, at a fixed price, or
on any other similar basis.

3. "Contract” means the agreement by which a person
acquires a membership in a buying club,

Sec. 2. NEW SECTION. 503a.2 EXEMPTIONS.

This chapter does not apply to any of the following:

1. Building and loan associations, state or national
banks, i1nsurance companies and associations, mutual or
cooperative telephone companies organized under chapter 491
which have been determined to be exempt from taxation under
501(c)(12) of the Internal Revenue Code.

2. Corporations and cooperative assoclations subject to
regulation under chapter 497, 498, or 499,

3. The sale of membership camping contracts by persons or
entities registered or exempt under chapter 557B.

4. The sale of physical exercise club contracts by persons
or entities registered under chapter 552.

5. Corporations, partnerships, unincorporated
assocliations, or other business enterprises which sell or
offer for sale memberships to an individual cr tc a family

unit for consideration of no more than fifty dollars for a




one-year pericd. Consideration for this purpose includes but
is not limited to the amount of any required purchase under
the terms of the contract.

Sec. 3. NEW SECTION. 503A.3 RIGHT OF CANCELLATION =--
REQUIREMENT OF WRITING.

The requirements of sections 555A.1 through 555A.5,

relating to door-to-door sales, shall apply to sales of buying
club memberships, irrespective of the place or manner of sale
or the purpose for which they are purchased. In addition to
the requirements of chapter 555A, a contract shall not be
enforceable against a person acquiring a membership in a
buying club unless the contract 1is in writing and signed by
the purchaser.

Sec. 4. NEW SECTION. 503A.4 LIMITATION ON MEMBERSHIP
PERIOD.

A contract shall not be valid for a term longer than

eighteen months from tne date on which the contract 1s signed.

However, a buying club may allow a member to convert the
contract into a contract for a period longer than eighteen
months after the member has been a member of the club for at
least ore year. The duration of the contract shall be clearly
and conspicuously disclosed in the contract in bold-face type
of a minimum size of fourteen points,

Sec. 5. NEW SECTION, 503A.5 REMEDIES.

1. A vielation of this chapter 1s a violation of section

714.16, subsection 2, paragraph "a".

2. The rights, obligations, and remedies provided in this
chapter shall be in addition to any other rights, obligations,
or remedies provided by law or in equity.

3. In addition to the remedies otherwise provided by law,
any person injured by a violation of this chapter may bring a
civil action and recover damages, together with costs,
including reasonable attorney's fees, and recelve other
equitable relief as determined by the court.

Sec. 6. Section 505.1, Code 1993, is amended to read as
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follows:

505.1 INSURANCE DIVISION CREATED.

An 1nsurance division is created within the department of
commerce to regulate and supervise the conducting of the
business of insurance in the state. The commissioner of
insurance is the chief executive officer of the division. Aas
used in this chapter, the rest of the insurance title, and
chapters 502, 583; and 535C, "division" means the insurance

division,

Sec. 7. Section 523C.2, Code 1993, is amended to read as
follows:

523C.2 LICENSE REQUIRED.

A person shall not 1ssue a residential service contract or
undertake or arrange to perform services pursuant to a

residential service contract unless the person 1s a

corporation or other form of organizaticn approved by the

commissioner by rule and is a licensed service company.
Sec. 8. Section 523C.8, Code 1993, is amended to read as

follows:
523C.8 REBATES AND COMMISSIONS.

A service company shall not pay a commission or any other

consideration to any person as an inducement or compensation

for the lssuance, purchase, or acquisition of a residential
service contract. However, this section does not prohibit
payment of an override commission or marketing fee to an
employee or commission sales agent who is the a marketing or
sales representative of the service company or its parent
company, subsidiary, or affiliate on the sale or marketing of
a residential service contract, provided the employee or
commission sales agent is not a real estate licensee sharing
in or entitled to share in, or affiliated with, a company or

organization which is entitled to share in any real estate

commission generated by the underliying real property
transaction. This section also does not prohibit beona fide

payments or reimbursements for inspection fees, if an

..3_




W ~d O W e by

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

inspection of the property to be the subject of a residential

service contract 1is required by a service company and 1f the
inspection fee is reasonably related to the services
performed.

Sec. 9. NEW SECTION. 523C.8A ISSUANCE OF RESIDENTIAL
SERVICE CONTRACT WITHOUT CONSIDERATICN PROHIBITED.

1. Except as provided in subsection 2, furnishing a

residential service contract to any person without charge for
the applicable contract fees constitutes a violation of this
chapter. A residential service contract providing for listing
period coverage shall not be issued or delivered unless it
provides for consideration for such coverage. The
consideration may consist of a bona fide promise to pay the
applicable residential service contract fees at the close of
the sale. However, 1f a contract is subsequently cancelled as
a result of the failure to close such a sale, including such
faiiure due to cancellation, expiration, or other termination
of any real estate listing agreement on the residence, the
residential service contract holder shall pay to the service
company, at the time of carncellation of the residential
service contract, the lesser of the actual costs of such
service or a pro rata portion of the applicable annual
residential service contract fees based on the number of days
the residential service contract remained in effect, together
with administrative costs incurred by the service company as a
result of the cancellation.

2. a. Notwithstanding subsectlon 1, a service company may
offer a residential service contract providing for listing
period coverage for consideration which consists of both of
the following:

{1) The contract holder's bona fide promise to pay, upon
the close of sale, the applicable residential service contract
fees for coverage of the residence for at least one year from
the close of sale.

(2) Actual payment of the costs of any and all services

-4-
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performed under the residential service contract during the
term of the listing period coverage by the contract holder to
the service company.

b. Upon the close of sale and actual payment of the
contract fees referred to in paragraph "a", subparagrapn (1},
the service company shall reimburse the listing period
coverage contract holder for all legitimate service costs
incurred and paid under the residential service contract
during the term of the listing period coverage with offset
only for any deductible or service call fees remaining due and
payable with respect to service performed under the
residential service contract during the term of the listing
period coverage.

3. Por purposes of this section:

a. "Close of sale" means the time an interest in, or title
to, a home to which the interest or title attaches 1s seold or
transferred.

b. "Listing period coverage" means coverage provided prior
to the close of sale,

Sec. 10. Section 523C.17, Code 1993, is amended toc read as
follows:

523C.17 LENDING INSTITUTION.

A bank, savings and loan association, insurance company or
other lending institution shalil not require the purchase of a
residential service contract as a condition of a loan. A

service company or an insurer, either directly or indirectly,

as a part of any real property transaction in which a

residential service contract will be issued, purchased, or

acquired, shall not require that a residential service

contract be issued, purchased, or acquired in conjunction with

or as a condition precedent to the issuance, purchase, or

acqulsition, by any person, of a policy of insurance. A

lend:ing institution shall not sell a residential service
contract to a ovorrower uniess the borrower signs an affidavit

acknowliedqging that the purchase 1s not required. Vieclation of
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this section is punishable as provided 1n section 523C.13.
Sec. 11. NEW SECTION. 523C.20 CONSENT TO SERVICE OF
PROCESS.

If a person engages in conduct subject to regulation under
this chapter, the conduct shall constitute the appointment of
the commissicner of insurance as the person's attorney to
receive service of any lawful process in a noncriminal
proceeding against the person, a successor, or personal
representative, which grows out of that conduct, with tne same
force and validity as if served personally.

Sec. 12. Section 523D.5, subsection 3, Code 1993, 1s
amended to read as follows:

3. CONSTRUCTION. New construction shall not begin unt:il
the filing required by this section has been made and at least
fifty percent of the proposed number of independent living
units in the initial stage or phase have been reserved
pursuant to executed contracts and at least ten percent of the
entrance fees requlired by those contracts are held in escrow

pursuant to this chapter. However, the requlrements of this

subsection may be waived by the commissioner by rule or order

upon a showing of good cause.

For purposes of this subsection, "good cause" includes but

is not limited to, evidence of the following:

a. Secured financing adeguate in an amount and term to

complete the project described in the filing requ:ired by this

section,

b. Cash reserves adequate in an amount to operate the

facility for twenty-four months based upon reasonabple

projections of income and expenses.

c¢. Creation of an escrow account in which a resident's

entrance fee or purchase price will be deposited, 1f tne terms

of the escrow agreement provide reasonable protection from

loss until at least fifty percent of the proposed number of

independent living units in the initial stage or phase have

been reserved.
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Sec. 13. Section 535C.2, subsections 1, 3, and 5, Code
1993, are amended by striking the subsections.

Sec. 14. Section 535C.2, subsections 2, 7, and 8, Code
1993, are amended to read as follows:

2. "Advance fee" means consideration of any type includirg

a payment, fee, pay-per-call charge, or deposit, which is

assessed or collected prior to the closing of a loan or the

issu:ng of a credit card. An-advance-fee-tnetudes;-but-ts-not

Itmited-to;-money-assessed-or-coltected-for-processingy-£for-an
apprarsair-for-a-credit-check;-for-a-conaultatzony-or-for
expensess

7. "Loan broker" or "broker™ means a person who tn-return

for~an-advance-fee; promises to obtain a loan or credit card

or assist 1n obtaining a loan for another from a third person,

or who promises to consider making a loan or offering to issue

a credit card to a person, A loan broker does not include any

of the following:

a. An attorney licensed to practice in this state while
engaged in the practice of law.

b. A certified public accountant licensed to practice in
thi1s state while engaged in practice as a certified public
accountant.

¢. An accounting practitioner, while engaged as an
accounting practitioner, who procures loans as an incidental
part of the accountant's practice.

d. A-person-whose-fee-is-entrrety-contingent-on-the
successfui-procunrement-of-a-toan-from-a~third-person;-1£f-the
borrower-has-net-paid-a-fee-prior-to-the-ciosing-of-a-toan

other-than-a-bona-frde-third-party-£fee A governmental body or

employee acting in an official capacity.

e. A financial institution, to the extent the
1astitution's activities or arrangements are expressly
approved or regulated by a regulatory body or officer acting
under authority of the United States.

f. An insurance company erganized-under-tne-iaws-of-thta
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atate-and subject to regulation by the commissioner of
insurance.

g. A bank incorporated under chapter 524.

h. A credit union incorporated under chapter 533.

i. A savings and loan association or savings bank
incorporated under chapter 534.

j. A mortgage broker or mortgage banker licensed under
chapter 535B.

k. A regulated loan company licensed under chapter 536.

1. An industrial loan company licensed under chapter 536A.

8. "Loan brokerage agreement” or "agreement" means an
agreement between a loan broker and a borrower in which the
loan broker promises to do any of the following:

a. Obtain a loan or credit card for a borrower.

b. Assist the borrower in obtaining a loan or credit card.

c. Consider making a loan or issuing a crediz ca:d to the
borrower.

Sec. 15. NEW SECTION. 535C.2A PROHIBITION ON ADVANCE
FEES,

A loan broker shnall not directly or indirectly solic:it,
receive, or accept from a borrower an advance fee as
consideraticn for providing services as a locan broker. A& loan
broker's fee may only be assessed or collected from a borrower
after the successful procurement of a loan or issuance of a
credit card.

Sec. 16. Section 535%C.6, Code 1993, is amended to read as
follows:

535C.6 PENALTIES.

A loan broker who violates a provision of this chapter 1s

guilty of a serious misdemeanor fer-fatriure-to-de-any-of-the
totiteowings
t---6btain-and-maintarn-a-surecy-bond-or-estabitsh-and
maintarn-a-trust-account-as-required-in-sectron-535€s4+
2---Make-accurate-and-timezy-filinga-as-required-in-section
535€55,




Sec. 17, Section 535C.9, Code 1993, is amended to read as
foliows:
535C.9 RULES.

The administracer attorney general may adopt rules

according to chapter 17A as necessary or appropriate to
implement the purposes of this chapter,

Sec. 18. Section 535C.10, subsection 1, Code 1993, :is
amended to read as follows:

1. If a broker materially violates the locan brokerage
agreement, the oborrower may, upon written notice, void the
agreement. In addition, the borrower may recover all moneys
paid the broker and-may-recever, a penalty of twice the amount

of the fee sought by the broker, other damages tnreiuding, and

reasonable attorney's fees. The-broker-matertatiy-violates

the-agreement—-trf-the-broker-does A material violation

includes, but 1s not limited to, any of the followlng:

a. Makes Making false or misleading statements relative to
the agreement.

b. Boees-net Failure to comply with the agreemert or the
obligations arising from the agreement.

C. Dboes-net Failure to either grant the borrower a ioan or

1ssue a credit card or diligently attempt to obtain a loan or

credit card for the borrower,

d. DBoes-net Failure to comply with the requirements of
this chapter.
€. Soliciting or obtalning, directly or indirectly, an

advance fee.
Sec. 19. Section 535C.11, Code 1993, is amended to read as

follows:

535C.11 APPLICABILITY.

This chapter does not apply to activities or arrangements
expressly approved or regulated by the Admiarstrator-under
other-taw;-or-thne-banking-divrsren-or-savrngz-and-toean
drvrsten-in-the department of commerce.

Sec. 20. NEW SECTION. 535C.1iA EXEMPTION -- BURDEN OF

-g-
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PROOF.
In a civil proceeding pursuant to this chapter, a person

claiming to be excluded from the definition of "loan broker"
or "broker" has the burden of proof i1n substantiating the
claim.

Sec. 21. Section 535C.12, Code 1993, is amended to read as
follows:

$35C.12 RECORDS.

1. A loan broker shall maintaln accurate recordsy-as
required-by-the-admintstratery relating to transactions
regulated under this chapter. The records shall include ail
of the following:

a. The accounts of the broker.

b. & copy of each contract in which the broker is a party,
1ncluding loan brokerage agreements.

c. The amount of receipts received by the broker and the
date the receipts were received.

2. The broker shall retain each loan brokerage agreement
entered into by the broker and records pertaining to each
agreement for at least two years after the agreement expires.
Phe-agreements-and-recorde-shati-be-naintatned-and-made
avattable-for-examination-by-the-admrniserators

Sec. 22, Section 535C.14, Code 1993, is amended to read as
follows:

535C.14 MISREPRESENTATION OF GOVCRNMENTAL APPROVAL.

It is unlawful for a loan broker to represent or i1mply that
the broker has been sponsored, recommenced, or approved by, or
that the broker's abilities or qualifications have been passed
upon by the-commissioner;-the-tnsurance-drviston;-the

securtties-bureau;-or-the-state-of-1ewa a governmental entity

of the state or its political subdivisions.
Sec. 23. Section 538A.2, subsection 1, Code 1993, is

amended to read as follows:
1. A credit services organization is a person who, with
respect to the extension of credit by others and in return for

_loﬂ




(oI B+ T "L I ~ S VS R ' B

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

S.F. :L__l_ H.F.

the payment of money or other valiuable consideration, .
provides, or represents that the person can or will provide,
any of the following services:

a. Improving a buyer's credit record, history, or rating.

b. Obtaining-an-extensron-of-credit-for-a-buyers

e+ Providing advice or assistance to a buyer with regard
to paragraph "a" er-ib4.

Sec. 24. Section 546.8, Code 1993, is amended to read as
foilows:

546.8 INSURANCE DIVISION,

The insurance division shall regulate and supervise the
conducting of the business of insurance in the state. The

division shall enforce and imp:iement Title XIII, subtitle 1,
insurance and related regulation, chapters 505 through 52Z3€
523G, and chapters 502, 5837 and 535C, and shall perform otner

duties assigred to the division by law. The division is

headed by the commissioner of insurance who shall be appointed

pursuant to section 505.2, .
Sec. 25. Section 557B.14, Code 1993, is amended to read as

follows:
557B.14 REMEDIES.
1. A violation of this chapter or the commission of any

act declared to pe unlawful under this chapter constitutes a
violation of section 714.16, subsection 2, paragraph "a", and
the attorney general has all the powers enumerated in that
section to enforce the provisicns of this chapter.

2. In addition, the attorney general may seek civil pen-
alties of not more than ten thousand dollars for each viola-
tion of or the commission of any act declared to be uniawful
under this chapter. Each day of continued violation consti-
tutes a separate offense.

3. Any person who fails to pay the filing fees required by
this chapter and continues to sell membership camping
contracts 1s liable civilly in an action brought by the at- .

torney gereral for a penalty in an amount equal to treble the

_ll_
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unpaid fees.

4. The provisions of this chapter are cumulative and
nonexclusive and do not affect any other available remedy at
law or equity, except as otherwise provided in sections
502.202, S83+3 S03A.2, and 537.3310.

Sec. 26. Chapter 503, Code 1993, 1s repealed.

Sec. 27. Sections 535C.3, 535C.3A, 535C.4, 535C.5,
$35C.13, and 535C.16, Code 1993, are repealed.

EXPLANATION

This bill amends several provisions relating to subject
matter under the authority of the regulated industries unit of
the division of 1nsurance including membership organizations,
residential service contracts, continuing care retirement
communities, and loan brokers.

Chapter 503 (membership sales) is repealed and new chapter
5037 1s established. Thils new chapter regulates membership
sales in buying c¢lubs which permit a member to purchase
merchandise, materials, eguipment, or services at a discount,
at cost plus a percentage, at cost plus a fixed amcunt, at a
fixed price, or on any other basis. The bill imposes a
disclosure requlrement and establishes a 3-day right to cancel
such memberships. The bill provides that a violation of this
chapter 1s a violation of the Iowa consumer fraud Act and

provides for a private right of action for a violation.

Conforming amendments are made to sections 505.1, 546.8, and
557B.14,

Section 523C.2 is amended to permit noncorporate entities
approved by the commissioner to be licensed as a residential
service contract company. Section 523C.8 is amended for
purposes of describing an entitlement or share of a real
estate commission.

Section 523C.8A 1s created and provicdes that furnishing a
residential service contract to any person without charge for
the applicable contract fees is a vioclation of chapter 523C.

However, the section provides that a service company may offer

-12-
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a residential service contract providing for listing period
coverage for consideration which consists of both of the
following:

{1) The contract holder's bona fide promise to pay, upon
the close of sale, the applicable residential service contract
fees for coverage of the residence for at least ore year from
the close of sale.

(2) Actual payment of the costs of any and all services
performed under the residential service contract during the
term of the listing period coverage by the contract holder to
the service company.

Section 523C.17 is amended to provide that a service
company or insurer cannot require that a residential service
contract be issued, purchased, or acquired as a condition to
the issuance, purchase, or acquisition of a policy of
insurance.

Section 523C.20 is created which provides that a
residential service contract provider who engages in conduct
subject to regulation under chapter 523C consents to the
appointment of the commissioner of insurance to receive
service of process on behalf of such person in noncriminal
proceedings.

Section 523D.5 is amended to give the commissioner of
insurance discretionary authority to allow new construction of
retirement facilities to commence even though compiiance with
the standards set forth in that section have not been met, 1if
the application demenstrates good cause for the waiver. The
bill provides a definition of good cause.

Chapter 535C, the Iowa loan brokers Act is amenrded by
eliminating the filing requirements, removing the division of
insurance as the administrator and giving this authority to
the attorney general, and establishing a prohibition on
advance fees. The chapter has been amended to include a

person who assists another 1n procuring a credit card as well.

LSB 12068V 75
-13- mi1/cf£/24.1




senate rie 27/

BY COMMITTEE ON COMMERCE
I 53

(SUCCESSOR TO SSB 220)

(AS AMENDED AND PASSED BY THE SENATE MARCH 22, 1993)

- New Language by the Senate

pb 140)
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A BILL FOR

An Bct relating to entities and subject matter under the
the requlated industries unit of the

including residential service
loan

regulatory authority of
division of insurance,
contracts, continuing care retirement communities,

brokers, and membership organizations.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

HLZ 3'S

SENATE FILE 271

H-3973
1 Amend Senate Fi}l
e 271, as amended,
g fepilntgd by2the Senate, as follows: passed, and
. age b s i :
4 fOllowlngg Y insert; ng after line 3 the
> " The sale of
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g prodSé? lgns, or other business enterprises which sell
9 of th ? 0 direct sellers as defined by section 3508
10 contre tntetnal Revenue Code, where the initial
11 selle?c establishing tre relationship with the dire
1s terminable at will by either party, and ct
f

12

13 :2:551223 Eorporatlon, partnership, unincorporated

14 repurchasg éh:r O;ger business enterprise offers to

15 terms." products at reasonable commercial

16 2. By renumbering as necessary

H-3973 FPILED APRIL 14, 1993 By HALVORSON of Clayton
)
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Section 1. NEW SECTION. S03A.1 DEFINITIONS.
As used in this chapter, unless the context otherwise

requires:

1. "Buying club" means a corporation, partnership,
unincorporated association, or other business enterprise which
sells or offers for sale to the public generally memberships
or certificates of membership.

2. "Membership" means certificates, memberships, shares,
ponds, contracts, stocks, or agreements of any kind or
character issued upon any plan offered generally to the public
entitling the holder to purchase merchandise, materials,
equipment, or service, either from the issuer or another
person designated by the issuer, either under a franchise or
otherwise, whether it be at a discount, at cost plus a
percentage, at cost plus a fixed amount, at a fixed price, or
on any other similar basis.,

3. "Contract" means the agreement by which a person
acquires a membership in a buying club.

Sec. 2. NEW SECTION. 503A.2 EXEMPTIONS.

This chapter does not apply to any of the following:

1. Building and loan associations, state or national
banks, insurance companies and associations, mutual or
cooperative telephone companies organized under chapter 491
which have been determined to be exempt from taxation under
501l(c})(12) of the Internal Revenue Code.

2. Corporations and cooperative associations subject to
regulation under chapter 497, 498, or 499,

3. The sale of membership camping contracts by persons or
entities registered or exempt under chapter 5578,

4. The sale of physical exercise club contracts by persons
or entities registered under chapter 552.

5. Corporations, partnerships, unincorporated
assoclations, or other business enterprises which sell or
offer for sale memberships to an :ndividual or to a family
unit for consideration of no more than fifty dollars for a
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one~year period. Consideration for this purpose includes but
is not limited to the amount of any required purchase under
the terms of the contract.

Sec. 3., NEW SECTION. S03A.3 RIGHT OF CANCELLATION --
REQUIREMENT OF WRITING.

The requirements of sections 555A.1 through 555A.5,

relating to door-to-door sales, shall apply to sales of buying
club memberships, irrespective of the place or manner of sale
or the purpose for which they are purchased. 1In addition to
the requirements of chapter 555A, a contract shall not be
enforceable against a person acquiring a membership in a
buying club unless the contract is in writing and signed by
the purchaser,

Sec. 4, NEW SECTION. 503A.4 LIMITATION ON MEMBERSHIP
PERIOD.

A contract shall not be valid for a term longer than
eighteen months from the date on which the contract 1s signed.

However, a buying club may aliow a member to convert the
contract into a contract for a period longer than eighteen
months after the member has been a member of the club for at
least one year. The duration of the contract shall be clearly
and conspicuocusly disclosed in the contract in bold-face type
of a minimum size of fourteen points.

Sec. 5. NEW SECTION. 503A.5 REMEDIES.

1. A violation of this chapter is a violation of section

714.16, subsection 2, paragraph "a",

2. The rights, obligations, and remedies provided in this
chapter shall be in addition to any other rights, obligations,
or remedies provided by law or in equity.

3. 1In addition to the remedies otherwise provided by law,
any person injured by a viclation of this chapter may bring a
civil action and recover damages, together with costs,
including reasonable attorney's fees, and receive other
equitable relief as determined by the court.

Sec. 6. Section 505.1, Code 1993, is amended to read as

-2-
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follows: .

505.1 INSURANCE DIVISION CREATED.,

An insurance division is created within the department of
commerce to regulate and supervise the conducting of the
business of insurance in the state. The commissioner of
insurance is the chief executive officer of the division. As
used in this chapter, the rest of the insurance title, and
chapters 502, 5837 and 535C, "division" means the insurance
division.

Sec. 7. Section 523C.2, Code 1993, is amended to read as
follows:

523C.2 LICENSE REQUIRED.

A person shall not issue a residential service contract or
undertake or arrange to perform services pursuant to a

residential service contract unless the person is a
corporation or other form of organization approved by the

commissioner by rule and is a licensed service company.
Sec. 8. Section 523C.8, Code 1993, is amended to read as .
follows:
523C.8 REBATES AND COMMISSIONS.

A service company shall not pay a commission or any other

consideration to any person as an inducement or compensation

for the issuance, purchase, or acquisition of a residential
service contract. However, this section does not prohibit
payment of an override commission or marketing fee to an
employee or commission sales agent who is ¢he a marketing or
sales representative of the service company or 1its parent
company, subsidiary, or affiliate on the sale or marketing of
a residential service contract, provided the employee or
commission sales agent is not a real estate licensee sharing
in or entitled to share in, or affiliated with, a company cor
organization which is entitled to share in any real estate

commission generated by the underlying real property
transaction. This section alsc does not prohibit fees,
CEE

payments, or reimpursements for bona fide paymenta-or
L ______

_3_
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retmbursements-for-itnspection-feea inspections, if an

TEEEEE?TEET?E?1§;; p;gbefz§_to be EEE;-gﬁbjact of a residential
service contract is required by a service company and if the
inspection fee is reasonably related to the services
performed.

Sec. 9. NEW SECTION. $523C,.,8A ISSUANCE OF RESIDENTIAL
SERVICE CONTRACT WITHOUT CONSIDERATION PROHIBITED.

l. Except as provided in subsection 2, furnishing a

residential service contract to any person without charge for
the applicable contract fees constitutes a violation of this
chapter. A residential service contract providing for listing
period coverage shall not be issued or delivered unless it
provides for consideration for such coverage. The
consideration may consist of a bona fide promise to pay the
applicable residential service contract fees at the close of
the sale. However, if a contract is subsequently cancelled as
a result of the failure to close such a sale, 1ncluding such
failure due to cancellation, expiration, or other termination
of any real estate listing agreement on the residence, the
residential service contract holder shall pay to the service
company, at the time of cancellation of the residential
service contract, the lesser of the actual costs of such
service or a pro rata portion of the applicable annual
residential service contract fees based on the number of days
the residential service contract remained in effect, together
with administrative costs incurred by the service company as a
result of the cancellation.

2, a. Notwithstanding subsection 1, a service company may
offer a residential service contract providing for listing
period coverage for consideration which consists of both of
the following:

{1) The contract holder's bona fide promise to pay, upon
the close of sale, the applicable residential service contract
fees for coverage of the residence for at least one year from
the close of sale,
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(2) Actual payment of the costs of any and all services
performed under the residential service contract during the
term of the listing period coverage by the contract holder to
the service contractor.

b. Upon the close of sale and actual payment of the
contract fees referred to in paragraph "a", subparagraph (1),
the service company shall reimburse the listing period
coverage contract holder for all legitimate service costs
incurred and paid under the residential service contract
during the term of the listing period coverage with offset
only for any deductible or service call fees remaining due and
payable with respect to service performed under the
residential service contract during the term of the listing
period coverage.

3. For purposes of this section:

a. "Close of sale" means the time an interest in, or title
to, a home to which the interest or title attaches is sold or
transferred.

b. "Listing period coverage" means coverage provided prior
to the close of sale.

Sec. 10. Section 523C.17, Code 1993, is amended to read as
follows:

$23C.17 LENDING INSPIPHP¥ON INSTITUTIONS, SERVICE
COMPANIES, AND INSURANCE COMPANIES.

o
A bank, savings and loan association, lnsurance company or

other lending institution shall not require the purchase of a
residential service contract as a condition of a loan. A
service company or an insurer, either directly or indirectly,

as a part of any real property transaction in which a

residential service contract will be issued, purchased, or

acquired, shall not require that a residential service

contract be issued, purchasged, or acguired in conjunction with

or_as a condition precedent to the issuance, purchase, or

acquisition, by any person, of a policy of insurance, A

lending institution shall ncot sell a residential service

-5_
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contract to a borrower unless the borrower signs an affidavit
acknowledging that the purchase i1s not required. Vioclation of
this section is punishable as provided in section 523C.13.
Sec. 1l1. NEW SECTION. 523C.20 CONSENT TO SERVICE OF
PROCESS.
If a person engages in conduct subject to regulation under

this chapter, the conduct shall constitute the appointment of
the commissioner of insurance as the person's attorney to
receive service of any lawful process in a noncriminal
proceeding against the person, a successor, or personal
representative, which grows out of that conduct, with the same
force and validity as if served personally.

Sec. 12. Section 523D.5, subsection 3, Code 1993, is
amended to read as follows:

3. CONSTRUCTION. New construction shall not begin until
the filing required by this section has been made and at least
fifty percent of the proposed number of independent living
units in the initial stage or phase have been reserved
pursuant to executed contracts and at least ten percent of the
entrance fees required by those contracts are held in escrow
pursuant to this chapter. However, the requirements of this

subsection may be waived by the commissioner by rule or order

upon a showing of good cause.

For purposes of this subsection, "good cause" includes but

is not limited to, evidence of the following:

a. Secured financing adequate in an amount and term to

complete the project described in the filing required by this

section.
b. Cash reserves adequate in an amount to operate the
facility for twenty-four months based upon reascnable

projections of income and expenses.

c. Creation of an escrow account in which a resident's

entrance fee or purchase price will be deposited, if the terms

of the escrow agreement provide reasonable protection from

loss until at least fifty percent of the proposed number of

_6_
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independent living units in the initial stage or phase have

been reserved.

Sec. 13. Section 535C.2, subsections 1, 3, and 5, Code
1993, are amended by striking the subsections.

Sec. 14. Section 535C.2, subsections 2, 7, and 8, Code

1993, are amended to read as follows:
2. "Advance fee" means consideration of any type including

a payment, fee, pay-per-call charge, or deposit, which is

assessed or collected prior to the closing of a lecan or the

issuing of a credit card. An-advance-fee-inciudes;-but-its-net

ltmited-tor-money-assessed-or-coittected-for-processing;-for-an
sppratsatr--for-a-credit-checky-for-a-consuitation;-or-for
expensess

7. "Loan broker" or "broker" means a perscn who in-return

for-an-advance-£fee; promises to obtain a loan or credit card

or assist in obtaining a loan for another from a third person,

or who promises to consider making a loan or offering to issue

a credit card to a person. A loan broker does not include any

of the following:

a. An attorney licensed to practice in this state while
engaged in the practice of law,

b. A certified public accountant licensed to practice in
this state while engaged in practice as a certified public
accountant.

c. An accounting practitioner, while engaged as an
accounting practitioner, who procures loans as an incidental
part of the accountant's practice.

d. A-person-whose-fee-is-entirely-contingent-om-the
successfui-procurement-of-a-toan-from-a-third-person;-if-che
borrewer-has-not-paid-a-fee-prror-to-the-closing-of-a-toan
other-than-a-bena-£fide-third-parey-£fee A governmental body or

employee acting in an official capacity.

e. A financial institution, to the extent the
institution's activities or arrangements are expressly
approved or regulated by a regulatory body or officer acting

-7 =




1l under authority of the United States.

2 f. An insurance company orgenized-under-the-traws-of-this
3 state-and subject to regulation by the commissioner of

4 insurance.

S g. A bank incorporated under chapter 524.

6 h. A credit union incorporated under chapter 533.

7 i, A savings and loan association or savings bank

8 incorporated under chapter 534.

9 j.- A mortgage broker or mortgage banker licensed or

S

10 registered under chapter 535B.

ll_ﬁegulated loan company licensed under chapter 536.

12 1. An industrial loan company licensed under chapter 536A.
13 8. "Loan brokerage agreement"” or "agreement" means an

14 agreement between a loan broker and a borrower in which the

15 loan broker promises to do any of the following:

16 a., Obtain a loan or credit card for a borrower.
17 b. Assist the borrower in obtaining a lcan or credit card.
18 c. Consider making a loan or issuing a credit card to the

19 borrower.,

20 Sec. 15. NEW SECTION, 535C.2A PROHIBITION ON ADVANCE
21 FEES.

22 A loan broker shall not directly or indirectly solicit,

23 receive, or accept from a borrower an advance fee as

24 consideration for providing services as a loan broker., A loan
25 broker's fee may only be assessed or collected from a borrower
26 after the successful procurement of a loan or issuance of a

27 credit card.

28 Sec. 16. Section 535C.6, Code 1993, is amended to read as
29 follows:

30 535C.6 PENALTIES.

31 A loan broker who violates a provision of this chapter is

32 guilty of a serious misdemeanor fer-fatiure-co-do-any-of-the
33 €oriowrngs
34 t---Obtain-and-maintain-a-surecy-bond-or-estabiish-and

maintain-sa-trust-account-as-required-sn-sectron-535€<4-

._8_
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2r--Make-accurate-and-timety-£fritngs-as-reguired-in-sect:on
535€<5.

Sec. 17. Section 535C.9, Code 1993, is amended to read as
follows:

535C.9 RULES,

The admintstrater attorney general may adopt rules
according to chapter 17A as necessary Or appropriate to
implement the purposes of this chapter.

Sec. 18. Section 535C.10, subsection 1, Code 1993, 1is

amended to read as follows:

1. If a broker materially violates the loan brokerage
agreement, the borrower may, upon written notice, void the
agreement. In addition, the borrower may recover all moneys
paid the broker and-may-recover, a penalty of twice the amount

of the fee sought by the broker, other damages ineiuding, and

reasonable attorney's fees. %he-broker-materiatiy-vioiates
the-agreement-if-the-broker-dees A material violation

includes, but is not limited to, any of the following:

a. Makes Making false or misleading statements relative to
the agreement.
b. Pees-not Failure to comply with the agreement or the

obligations arising from the agreement.
C. DBees-not Failure to either grant the borrower a locan or

issue a credit card or diligently attempt to obtain a loan or
credit card for the borrower.

d. Does-not Failure to comply with the requirements of

this chapter.
e. Soliciting or obtaining, directly or indirectly, an

advance fee.

Sec. 19. Section 535C.11, Code 1993, i1s amended to read as
follows:

535C.11 APPLICABILITY.

This chapter does not apply to activities or arrangements

expressly approved or regulated by the admintstrator-undesr

ather-iaws;-or-the-banking-divisron-er-savings-and-ioan

_9_
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diviston-in-the department of commerce.

Sec. 20. NEW SECTION. 535C.11A EXEMPTION -- BURDEN OF
PROOF.

In a civil proceeding pursuant to this chapter, a person
claiming to be excluded from the definition of "loan broker"
or "broker" has the burden of proof in substantiating the
claim,

Sec. 21. Section 535C.12, Code 1993, is amended to read as
follows:

535C.12 RECORDS.

1. A loan broker shall maintain accurate recordsry-as
reguired-by-the-admintstracer; relating to transactions
regulated under this chapter. The records shall include all
of the following:

a. The accounts of the broker.

b. A copy of each contract in which the broker is a party,
including loan brokerage agreements.

¢. The amount of receipts received by the broker and the
date the receipts were received.

2. The broker shall retain each loan brokerage agreement
entered into by the broker and records pertaining to each
agreement for at least two years after the agreement expires.
FThe-agreements-and-records-shatii-be-matncarned-and-made
avatiabte-for-examination-by-the-admintstracors

Sec. 22. Section 535C.14, Code 1993, is amended to read as
follows:

535C.14 MISREPRESENTATION OF GOVERNMENTAL APPROVAL,

It is unlawful for a loan broker to represent or imply that
the broker has been sponsored, recommended, or approved by, or
that the broker's abilities or qualifications have been passed
upon by the-commrssioners-the-insurance-drvisiony-the
securtties-bureausy-or—-the-seare-of-fowas a governmental entity

of the state or its political subdivisions.
Sec. 23. Section 538A.2, subsection 1, Code 1993, is
amended to read as follows:

_10_
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1. A credit services organization is a person who, with
respect to the extension of credit by others and in return for
the payment of money or other valuable consideration,
provides, or represents that the person can or will provide,
any of the following services:

a. Improving a buyer's credit record, history, or rating.

b. ©6btaining-an-asxtenszon-of-credit-for-a-buyers

cv Providing advice or assistance to a buyer with regard
to paragraph "a" or-tub4,

Sec. 24. Section 546.8, Code 1993, is amended to read as
follows:

546.8 INSURANCE DIVISION,

The insurance division shall regulate and supervise the
conducting of the business of insurance in the state. The
division shall enforce and implement Title XIII, subtitle 1,
insurance and related regulation, chapters 505 through 523€
523G, and chapters 502, 5837 and 535C, and shall perform other
duties assigned to the division by law. The division is
headed by the commissioner of insurance who shall be appointed
pursuant to section 505.2.

sec. 25. Section 557B.14, Code 1993, is amended to read as
follows:

557B.14 REMEDIES.

1. A violation of this chapter or the commission of any
act declared to be unlawful under this chapter constitutes a
violation of section 714,16, subsection 2, paragraph "a", and
the attorney general has all the powers enumerated in that
section to enforce the provisions of this chapter.

2. In addition, the attorney general may seek civil pen-
alties of not more than ten thousand dollars for each viola-
tion of or the commission of any act declared to be unlawful
under this chapter. Each day of continued violation consti-
tutes a separate offense,

3. Any person who fails to pay the filing fees required by
this chapter and continues to sell membership camping

-11l-
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contracts is liable civilly in an action brought by the at-
torney general for a penalty in an amount egual to treble the
unpaid fees,

4. The provisions of this chapter are cumulative and
nonexclusive and do not affect any other available remedy at
law or equity, except as otherwise provided in sections
502.202, 563:3 503A.2, and 537.3310.

Sec. 26. <Chapter 503, Code 1993, is repealed.

Sec. 27. Sections 535C.3, 535C.3A, 535C.4, 535C.S,
535C.13, and 535C.16, Code 1993, are repealed,

SF 271
-12- mj/cc/26




HOUSE CLIP SHEET APRIL 20, 1993 Page 18

SENATE FILE 271
m«}m
s Amend Senate File 271, as amended, passed, and

reprinted by the Senate, as follows:

1. Page 2, by inserting before line 4 the
following:

"For purposes of subsection 6, "reasonable
commercial terms” includes the repurchase of all
unencumbered products which are in an unused,
commercially resalable condition within one year from
the direct seller's date of purchase. The repurchase
shall be at a price not less than ninety percent of
the original net cost to the direct seller of the
products being returned. "Original net cost" means
13 the amount actually paid by the direct seller for the
14 products, less any consideration received by the
15 direct seller for the purchase of the products being
returned. Products which are no longer marketed by a
program shall be deemed resalable i1f the products are
otherwise in an unused, commercially resalable
condition and are returned to the seller within one
vear from the direct seller's date of purchase,
provided, however, that products which are no longer
marketed by a program shall not be deemed resalable if
the products are scld to direct sellers as
nonreturnable, discontinued, seasonal, or special
promotion items and the nonreturgpable nature of the
product was clearly disclosed to the direct seller
prior to purchase."

(-
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By HALVORSON of Clayton
H-4043 FILED APRIL 19, 1993




SENATE CLIP SHEET APRIL 21, 1993

BOUSE AMENDMENT TO
SENATE FILE 271

5-3528

30
31
32
33
34
35
36
37
38
39
40
41
42

amend Senate File 271, as amended, passed, and
reprinted by the Senate, as follows:

1. Page 2, by inserting after line 3 the
following:

" . The sale of goods or services by
corporations, partnerships, unincorporated
associations, or other business enterprises which sell
prcoducts to direct sellers as defined by section 3508
of the Internal Revenue Code, where the 1nitial
contract establishing the relationship with the direct
seiler 1s terminable at will by either party, and
where the corpeoration, partnership, unincorporated
association, or other business enterprise offers to
repurchase the products at reasonable commercial
terms."”

2. Page 2, by inserting before line 4 the
following:

"For purposes of subsection 6, "reasonable
commercial terms" includes the repurchase of all
anercumbered products wnhich are in an unused,
commercially resalaple condition within one year from
the direct seller's date of purchase. The repurchase
shall be at a price not less tnan ninety percent of
the original net cost to the direct seller of the
products being returned. "Original net cost" means
the amount actually paid by the direct seller for the
products, less any consideration received by the
direct seller for the purchase of the products being
returned. Products which are no longer marketed by a
program shall be deemed resaiable if the products are
ctherwise in an unused, commercially resalable
condition and are returned to the seller within one
year from the direct seller’'s date of purchase,
provided, however, that products which are no longer
rmarketed by a program shall not be deemed resalable 1if
the products are sold to direct sellers as
nonreturnable, discontinued, seasonal, or special
promotion items and the nonreturnable nature of the
product was clearly disclosed to the direct seller
prior to purchase."

3. By renumbering, relettering, or redesignating
and correcting internal references as necessary.

RECEIVED FROM THE HOUSE

S-3528 FILED APRIL 20, 1993
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A BILL FOR

An Act relating to entities and subject matter under the
regulatory authority of the regulated industries unit of the
division of insurance, including residential service

brokers, and membership organizations.

1

2

3
P 4 contracts, continuing care retirement communities, loan
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Section 1. NEW SECTION. 503A.1 DEFINITIONS.

As used in this chapter, unless the context otherwise
requires:

1. "Buying club" means a corporation, partnership,
unincorporated association, or other business enterprise which
sells or offers for sale to the public generally memberships
or certificates of membership.

2. "Membership” means certificates, memberships, shares,
bonds, contracts, stocks, or agreements of any kind or
character issued upon any plan offered generally to the public
entitling the holder to purchase merchandise, materials,
equipment, or service, either from the issuer or another
person designated by the issuer, either under a franchise or
otherwise, whether it be at a discount, at cost plus a
percentage, at cost plus a fixed amount, at a fixed price, or
on any other similar basis.

3. "Contract" means the agreement by which a person
acquires a membership in a buying club.

Sec. 2. NEW SECTION. 503A.2 EXEMPTIONS.

This chapter does not apply to any of the following:

1. Bu:ilding and loan asscociations, state or national

banks, insurance companies and associations, mutual or
cooperative telephone companies organized under chapter 491
which have been determined to be exempt from taxatiorn under
501(c){12) of the Internal Revenue Code.

2. Corporations and cooperative associations subject to
requlation under chapter 497, 498, or 499.

3. The sale of membership camping contracts by persons or
entities registered or exempt under chapter 557B.

4. The sale of physical exercise club contracts by persons
or entities registered under chapter 552.

5. Corporations, partnerships, unincorporated
associations, or other business enterprises which sell or
offer for sale memberships to an individual or to a family
enit for consideration of no more than f£ifty dollars for a

-1~
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one-year period. Consideration for this purpose includes but
is pot limited to the amount of any required purchase under
the terms of the contract.

Sec., 3. NEW SECTION. 503A.3 RIGHT OF CANCELLATION --
REQUIREMENT OF WRITING.

The requirements of sections 555A.1 through 555A.5,
relating to door-to-door sales, shall apply to sales of buying
club memberships, irrespective of the place or manner of sale
or the purpose for which they are purchased. 1In addition to
the requirements of chapter 555A, a contract shall not be
enforceable against a person acquiring a membership in a
buying club unless the contract is in writing and signed by

the purchaser.

Sec. 4. NEW SECTION. ©503A.4 LIMITATION ON MEMBERSHIP
PERIQD,

A contract shall not be valid for a term longer than
elghteen months from the date on which the contract is signed.
However, a buying club may allow a member to convert the

contract into a contract for a period longer than eighteen
months after the member has been a member of the club for at
ieast one year. The duration of the contract shall be clearly
and conspicuously disclosed in the contract in bold-face type
of a minimum size of fourteen points.

Sec., 5. NEW SECTION. 503A.5 REMEDIES.

1. A viclation of this chapter 1s a violation of section
714,16, subsection 2, paragraph "a".

2. The rights, obligations, and remedies provided in this
chapter shall be in addition to any other rights, obligations,

or remedies provided by law or in eguity.
3. In addition to the remedies otherwise provided by law,

any person injured by a violation of this chapter may bring a
civil action and recover damages, together with costs,
including reasonable attorney's fees, and receive other
equitable relief as determined by the court.

Sec. 6. Section 505.1, Code 1993, is amended to read as

-2-
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follows:

505.1 INSURANCE DIVISION CREATED.

An insurance division 1is created within the department of
commerce to regulate and supervise the conducting of the
business of insurance in the state. The commissioner of
insurance is the chief executive officer of the division. As
used in this chapter, the rest of the insurance title, and
chapters 502, 583y and 535C, "division” means the insurance
division.

Sec. 7. Section 523C.2, Code 1993, is amended to read as
follows:

523C.2 LICENSE REQUIRED.

A person shall not issue a residential service contract or
undertake or arrange to perform services pursuant to a
residential service contract unless the person is a
corporation or other form of organization approved by the
commlssioner by rule and is a licensed service company.

Sec. 8. Section 523C.8, Code 1893, is amended to read as

follows:

523C.8 REIBATES AND COMMISSIONS.

A service company shall not pay a commission or any other
consideration to any person as an inducement or compensation
for the issuance, purchase, or acquisition of a residential
service contract. However, this section does not prohibit

payment of an override commission or marketing fee to an
employee or commission sales agent who is the a marketing or
sales representative of the service company or its parent

company, subsidiary, or affiliate on the sale or marketing of

a residential service contract, provided the employee or
commission sales agent is not a real estate licensee sharing
in or entitled to share in, or affiliated with, a compary or
organization which is entitled to share in any real estate
commission generated by the underlying real property
transacticn. This section also does not prohibit bora fide

payments cr reimbursements for inspection fees, if an
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inspection of the property to be the subject of a residential
service contract is required by a service company and if the
inspection fee is reasonably related to the services
perfermed.

Sec. 9. NEW SECTION. 523C.8A ISSUANCE OF RESIDENTIAL
SERVICE CONTRACT WITHOUT CONSIDERATION PROHIBITED.

1. Except as provided in subsection 2, furnishing a
residential service contract to any person without charge for
the applicable contract fees constitutes a violation of this
chapter, A residential service contract providing for listing
period coverage shall not be issued or delivered unless it
provides for consideration for such coverage. The
consideration may consist of a bona fide promise to pay the
applicable residential service contract fees at the close of
the sale. However, if a contract is subsequently cancelled as
4 result of the failure to close such a sale, including such

failgre due to cancellation, expiration, or other termination
of any real estate listing agreement on the residence, the
residential service contract holder shall pay to the service
company, at the time of cancellation of the residential
service contract, the lesser of the actual costs of such
service or a pro rata portion of the applicable annual
residential service contract fees based on the number of days
the residential service contract remained in effect, together
with administrative costs incurred by the service company as a
result of the cancellation.

2. a. Notwithstanding subsection 1, a service company may
offer a residential service contract providing for listing
period coverage for consideration which consists of both of
the £ollowing:

{1) The contract holder's bona fide promise to pay, upon
the cleose of sale, the applicable residential service contract
fees for coverage of the residence for at least one year from

the close of sale.
(2) Actual payment of the costs of any and all services

-4-
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performed under the residential service contract during the
term of the listing period coverage by the contract holder to
the service company. '

b. Upon the close of sale and actual payment of the
contract fees referred to in paragraph "a", subparagraph (1),
the service company shall reimburse the listing period
coverage contract holder for all legitimate service costs
incurred and paid under the residential service contract
during the term of the listing periocd coverage with offset
only for any deductible or service call fees remaining due and
payable with respect to service performed under the
residential service contract during the term of the listing
period coverage.

3. For purposes of this section:

a. "Close of sale" means the time an interest in, or title
to, a home to which the interest or title attaches is sold or
transferred.

b. "Listing period coverage" means coverage provided prior
tc the close of sale.

Sec. 10. Section 523C.17, Ccde 1993, is amended to read as
fecllows:

523C.17 LENDING INSTITUTION.

A bank, savings and loan association, insurance company or
other lending institution shall not require the purchase of a
residential service contract as a condition of a loan. A
service company or an insurer, either directly or indirectly,

as a part of any real property transaction in which a
residential service contract will be issuyed, purchased, or

acqguired, shall not require that a residential service
contract be issued, purchased, or acquired in conjunction with

or as a condition precedent to the issuance, purchase, or

acguisition, by any person, of a policy of insurance. A
lending 1nstitution shall nct sell a residential service
contract to a borrower unless the borrower signs an affidavit

acknowledging that the purchase is not required. Vioclation of

-5-
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this section is punishable as provided in section 523C.13.
Sec. 11. NEW SECTION. 523C.20 CONSENT TO SERVICE OF
PROCESS.
If a person engages in conduct subject to regulation under
this chapter, the conduct shall constitute the appointment of
the commissioner of insurance as the person's attorney to

receive service of any lawful process in a noncriminal
proceeding against the person, a successor, or personal
representative, which grows out of that conduct, with the same
force and validity as if served personally.

Sec. 12. Section 523D.5, subsection 3, Code 1993, is
amended to read as follows:

3. CONSTRUCTION. New construction shall not begin until
the filing required by this section has been made and at least
fifty percent of the proposed number of independent living
units in the initial stage or phase have been reserved
pursuant to executed contracts and at least ten percent of the
entrance fees reguired by those contracts are held in escrow
pursuant to this chapter. However, the requirements of this
subsection may be waived by the commissioner by rule or order

upon a showing of good cause.
For purposes of this subsection, "good cause” includes but

is not limited to, evidence of the following:
a. Secured financing adeguate in an amount and term to
complete the project described in the filing required by this

section.
b. Cash reserves adequate in an amount to operate the
facility for twenty-four months based upon reascnable

projections of income and expenses.
¢. Creation of an escrow account in which a resident's

entrance fee or purchase price will be deposited, if the terms
of the escrow agreement provide reasonable protection from
loss until at least fifty percent of the proposed number of
independent living units in the initial stage or phase have

beer reservad.




Sec. 13. Section 535C.2, subsections 1, 3, and 5, Code
1993, are amended by striking the subsections.

Sec. 14. Section 535C.2, subsections 2, 7, and 8, Code
1993, are amended to read as follows:

2. "Advance fee" means consideration of any type including
a payment, fee, pay-per-call charge, or deposit, which is
assessed or collected prior to the closing of a lecan or the
issulng of a credit card. An-advance-fee-ineiudes;-but-is-not
timrted-to;-money-assessed-or-cotiected-for-processingr-for-an
apprarsai;-for-a-credtt-check;-for-a-conanttatrony-or-£for

expensess
7. "Loan broker" or "broker" means a person who in-gedurn
for-an-advanee-fee; promises to obtain a lcan or credit card
or assist in obtaining a loan for another from a third person,
or who promises to consider making a loan or offering to issue

a credit card tc a person. A loan broker does not include any

of the following:

a. An attorney licensed to practice in this state while
engaged 1n the practice of law.

b. A certified public accountant licensed to practice in
this state while engaged 1n practice as a certified public
accountart.

€. An accounting practitioner, while engaged as an
accounting practitioner, who procures loans as an incidental
part of the accountant's practice.

d. A-perasn-whose-fee-is-entireiy-cantingent-on-the
sueeessfui-procurement-of-a-tean-£from-a-thrrd-persony-i2£-the
borrower-has-not-patd-a-fee-prior-te-the-citesing-of-a-itoan
ether-chan-a-bona-£fide-thrrd-party-fee A governmental body or

employee acting in an official capacity.
e. A financial institution, to the extent the

institution’s activities or arrangements are expressly
apprceved or regulated by a regulatory body or officer acting
under authority of the United States.

£f. An 1nsurance company organ:red-undes-the-ltawa-of-thia

-7-
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state-and subject to regulation by the commissioner of
insurance,

g. A bank incorporated under chapter 524.

h. A credit union incorporated under chapter 533.

i. A savings and loan association or savings bank
incorporated under chapter 534.

j. A mortgage broker or mortgage banker licensed under
chapter 535B.

k. A regulated lcan company licensed under chapter 536.

1. An industrial loan company licensed under chapter 536A.

8. "Loan brokerage agreement" or "agreement" means an
agreement between a loan broker and a borrower in which the
loan broker promises to do any of the following:

a. Obtain a loan or credit card for a borrower.

b. MAssist the borrower in obtaining a lecan or credit card.

c. Consider making a loan or issuing a credit card to the

horrower.
Sec. 15. NEW SECTION., 535C.2a PROHIBITION ON ADVANCE

FEES.

A loan broker shall not directly or indirectly solicit,
receive, cr accept from a borrower an advance fee as
consideration for providing services as a loan broker. A loan
broker's fee may only be assessed or collected from a borrower
after the successful procurement of a loan or issuance of a
credit card.

Sec. 16. Sectiocn 535C.6, Code 1993, is amended to read as
follows:

535C.6 PENALTIES.

A loan broker who violates a provision of this chapter is
guilty of a sericus misdemeanor fes-fasiure-to-de-any-of-the

fottowings
t---Bbtarn-and-maincatn-a-svrety-bond-or-estabi+ah-and

rerntain-a-tenst-acesunt-as-required-in-aectton-535€és
2---Mgke-aecurate-and~timety-£itinqe-as-required-in-sectcion

535€<5.




D ~J o b W k)

S.F. H.F.

Sec. 17. Section 535C.9, Code 1993, is amended to read as
follows:

535C.9 RULES.

The administrator attorney general may adopt rules
according to chapter 17A as necessary or appropriate to
implement the purposes of this chapter.

Sec. 18. Section 535C.10, subsection 1, Code 1993, is

amended to read as follows:
1. If a broker materially violates the loan brokerage

agreement, the borrower may, upeon written notice, wvoid the
agreement. In addition, the borrower may recover all moneys
paid the broker amd-may-reeever , a penalty of twice the
amount of the fee sought by the broker, other damages
inetuding , and reasonable attorney's fees. Phe-broker
materiatiy-vistates-the-agreement-if-the-broker-does A
material violation includes, but is not limited to, any of the

tolicowing:

a. Mares Making false or misleading statements relative to
the agreement.

b. Does-ms+ Failure to comply with the agreement or the
obligations arising from the agreement.

c. DPees-mse Failure to either grant the borrower a loan or
issue a credit card or diligently attempt to obtain a loan or

credit card for the borrower.
d. DPees-net Failure to comply with the requirements of

this chapter.
e. Soliciting or obtaining, directly or indirectly, an

advance fee,
Sec. 19. Section 535C.11, Code 1993, is amended to read as

follows:

535C.11 APPLICABILITY.

This chapter does not apply to activities or arrangements
expressly approved or regulated by the adminrstrator-undesr
orher-taws-or-the-banking-dtvistor-or-savings-and-ioan

divistan-in-the department of commerce.

-9-




1 Sec. 20. NEW SECTION. 535C.11A EXEMPTION -- BURDEN OF

2 PROOF.

3 In a civil proceeding pursuant to this chapter, a person

4 claiming to be excluded from the definition of "locan broker"

5 or "broker" has the burden of proof in substantiating the

6 claim.

7 Sec. 21. Section 535C.12, Code 1993, is amended to read as
8 follows:

9 535C.12 RECORDS.
10 1. A loan broker shall maintain accurate reccrdsy-as

ll required-by-the-administrator; relating to transactions
12 regulated under this chapter. The reccords shall include all
13 of the following:
14 a. The accounts of the broker.
15 b. A copy of each contract in which the broker is a party,
16 including lcan brokerage agreements.,

Q 17 c. The amcunt of receipts received by the broker and the
18 date the receipts were received,
19 2. The broker shall retain each locan brokerage agreement
20 entered into by the broker and records pertaining to each
21 agreement for at least two years after the agreement expires,
22 Pme-agreemencas-agnd-reccrda-shali-be-matntasirned-and-made
23 avaiiabie-fos-examination-by-the-admintserators
24 Sec. 22. Section 535C.14, Code 1993, is amended to read as

25 follows:
26 535C.14 MISREPRESENTATION OF GOVERNMENTAL APPROVAL.
27 It is unlawful for a lcoan broker to represent or imply that

28 the broker has been sponsored, recommended, or approved by, or
29 that the broker's abilities or qualifications have been passed
30 upon by the-eommrssiomery;-the-insurance-divrsiony-the

31 securities-bureans-or-the-state-sf-¥Fewa & governmental entity

32 of the state or its peolitical subdivisions.
Section 538A.2, subsection 1, Code 1993, is

33 Sec. 23.
. 34 amended to read as follows:

35 1. A credit services ¢rganization is a person who, with

_10_




respect to the extension of credit by others and in return for
the payment of money or other valuable consideration,
provides, or represents that the person can or will provide,
any of the following services:
Improving a buyer's credit record, history, or rating.
Shetaining-an-extensron-of-eredit-for-a-buyers
Providing advice or assistance to a buyer-with regard
to paragraph "a" er-ipht,
Sec. 24. Section 546.8, Code 1993, is amended to read as

W 0 ~ o s W

[

follows:
546.8 INSURANCE DIVISION.
The insurance division shall regulate and supervise the

-
O

conducting of the business of insurance in the state. The
division shall enforce and implement Title XIII, subtitle 1,
insurance anrnd related regulation, chapters 505 through 523€
523G, and chapters 502, 568357 and 535C, and shall perform other
duties assigned to the division by law. The division is

readed by the ccmmissioner of insurance who shall be appeolinted

i e e o
O @~ N B W

pursuant to section 505.2.
Sec. 25. Section 557B.14, Code 1993, 1s amended to read as

[ I N ]
= O

follows:

55783.14 REMEDIES.

1. A viclation of this chapter or the commission of any
act declared to be unlawful under this chapter constitutes a
vicolation of section 714.16, subsecticn 2, paragraph "a", and
the attorney general has all the powers enumerated in that

(LS B S S T S
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section to enforce the provisions of this chapter.
2. In addition, the attorney general may seek civil pen-
alties of not more than ten thousand dollars for each viola-

NN
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tion of or the commission of any act declared to be unlawful

L
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under this chapter. Each day of continued viclation consti-

[N I V¥
(3 I ]

tutes a separate offense.

3. Any person who fails to pay the filing fees required by
this chapter and continues to sell membership camping .
contracts 1s liable civiily in an acticn brought by the at-
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torney general for a penalty in an amount egual to treble the

unpaid fees.

4. The provisions of this chapter are cumulative and
nonexclusive and do not affect any other available remedy at
law or equity, except as otherwise provided in sections
502.202, 583:3 503A.2, and 537.3310.

Sec. 26. Chapter 503, Code 1993, is repealed.

Sec. 27. Sections 535C.3, 535C.3A, 535C.4, 535C.S5,
535C.13, and 535C.16, Code 1993, are repealed.

EXPLANATION

This bill amends several provisions of relating t¢ subject
matter under the authority of the regulated industries unit of
the division of insurance including membership organizations,
residential service contracts, continuing care retirement
communities, and loan brokers.

Chapter 503 (membership salies) is repealed and new chapter
503A is established. This new chapter regulates membership
sales in buying c¢lubs which permit a member to purchase
merchand.se, materials, equipment, or services at a discount,
at cost plus a percentage, at cost plus a fixed amcunt, at a
fixed price, or on any other basis. The bill imposes a
disclosure requirement and establishes a 3-day right to cancel
such memberships. The bill provides that a violation of this
chapter is a viclation of the Iowa consumer fraud Act and
provides for a private right of action for a viclation.
Conforming amendments are made to sections 505.1, 546.8, and
557B.14.

Section 523C.2 is amended to permit noncorporate entities
approved by the commissioner to be licensed as a residential
service contract company. Secticn 523C.8 is amended for
purposes of describing an entitlement or share of a real
estate commission.

Section 523C.8A is created and provides that furnishing a
residential service contract to any person without charge for
the applicable contract fees is a violation of chapter 523C.

~12-




Howewer, the section provides that a service company may offer
a residential service contract providing for listing period
coverage for consideration which consists of both of the
following:

(1) The contract holder's bona fide promise to pay, upon
the close of sale, the applicable residential service contract
fees for coverage of the residence for at least one year from
the close of sale.

(2) Actual payment of the costs of any and all services
performed under the residential service contract during the
term of the listing period coverage by the contract holder to

W & ~J N s W
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the service company.
Secticn 523C.17 is amended to provide that a service

[
W
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company or insurer cannot require that a residential service

=
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contract be issued, purchased, or acquired as a condition to

[
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the issuance, purchase, or acquisition of a policy of

17 insurance.
18 Section 523C.20 is created which provides that a
19 residential service contract provider who engages in conduct

38 ]
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subject to regulation under chapter 523C consents to the

28
=

appointment of the commissioner of insurance to receive

b
8]

service of process on behalf of such perscn in noncriminal

[N ]
[N ]

proceedings.
Section 523D.5 is amended to give the commissioner of
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Y
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insurance discretionary authority to allow new construction of
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retirement facilities to commence even though compliance with
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~J

the standards set forth in that section have not been met, if
the application demonstrates good cause for the waiver. The

(S
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b
W

bill provides a definition of good cause.
Chapter 533C, the Iowa loan brokers Act is amended by

(%]
o]

W
ot

eliminating the filing requirements, removing the division of

V8]
B

insurance as the administrator and giving this authority to

L
i

the attorney general, and establishing a prohibition on

(Y]
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advance fees. The chapter has been amended to include a

¥V ]
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person who asslsts another in procuring a credit card as well.
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BACKGROUND STATEMENT
SUBMITTED BY THE AGENCY

In the 1991 legislative session, enhanced regulation of new
construction of retirement communities was adopted to decrease
the risk of loss for prospective residents' down payments.
The amendment will provide the division with discretion to
waive the prohibition in situations where a risk of loss for
residents or prospective residents is minimal or does not

exist.
The division is modifying what appears to be an unwarranted
restriction on the form of legal entity used by a licensee

under the residential service contracts Act. Greater
flexibility is provided to use a form of organization other
than a corporation. The division is also making a clarifying
amendment of the prohibition on the payment of certain sales
commissions.

Fraudclent loan brokers continue to prey on persons in Iowa
and throughout the country. In 1991 the securities bureau
received over 90 ioan broxer complaints: presumably many
Iowans were also victimized but did not complain to law
enforcement officials. The majority of complaints involve
advance fees schemes, where brokers promise to obtain a loan
or credit card in exchange fcor money up-front. In mest
clrcumstances, a loan or credit card is never obtained anrnd the
perscn never receives a refund of the money. Loan brokers
also use 900 numbers ("pay-per-call") in conjunction with
radio, television, and newspaper advertisements to solicit
calls from individuals with "poor credit/bad credit”,
guaranteeing them loans or credit cards; the 900 number charge
results in advance fees to these brokers. Unscrupulous loan
brokers prey on persons in serious financial circumstances who
are least able to afford the loss of additional funds to
fraudulent credit schemes.

Chapter 535C currently allows loan brokers to charge
advance fees if they file a statement with the commissioner,

_14_




W ~ O N bW N

11
12
13
14
15
16
17
18
9
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

obtain a $10,000 bond and provide various disclosures to
potential borrowers. Only one loan broker is currently filing
with the office. The agency believes the filing requirement
does not protect Iowans as fully as an outright ban on advance
fees would. Recently, several states have enacted laws
prohibiting loan brokers from soliciting advance fees. These
states report that neither legitimate businesses nor potential
borrowers have been harmed by this ban.

Since loan brokers would be prohibited from seeking advance
fees, the filing requirements would not be necessary.
Therefore, the provisions regarding disclosure statements,
bonding, filing, and administrative actions would be repealed.
These amendments would better protect Iowans and also conserve
state resources that could be used for other activities.

This bill also increases the penalties for viclating the
chapter by allowing persons to sue for actual damages,
attorney's fees and a penralty of twice the amount of the fee
sought. This penalty provision should encourage persons to
recoup their losses through private actions against fraudulent
loan brekers. The state may still pursue loan brokers
directly since chapter 535C currently provides that a
violaticon of the chapter is a violation of the Iowa consumer
fraud Act, Iowa Cocde § 714.16, which is enforceable by the
attorney general. The bill also clarifies that offering to
find lenders who would issue a credit card to a person also
constitutes lcan brokering. This is an area of particular
concerr and abuse.

The list of parties exempt from chapter 535C includes
regulated lending and financial institutions, insurance
companies, lawyers, and other parties. These exemptions are
ma:ntained, since problems with advance fee lcan schemes do
not come from these entities. An exemption has been added for
governmental entities. The exemption for loan brokers who do
not solicit advance fees has been deleted as the Act would

cover all loan broxers and prchibit seeking advance fees.

-1§5-
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The amendment to chapter 538A, credit services
organizations, 1s necessary to close a loophole which could
permit loan brokers to charge advance fees by registering
under that chapter, which is primarily directed towards
"credit repair" companies.

Since 1983, the division has opened 15 registration files
under the Iowa membership sales Act. Of these 15 files, four
have been granted exemptions, two are currently registered,
and two applications are pending. The registration procedure
simply has not been very effective.

While registration activity has been nominal, complaints
and 1nquiries continue to be received. Complaints have been
received by the division on an average of eight per year over
the last four fiscal years. Recently, inquiries are on the
rise as discount buying club pyramids flood the consumer
marketplace.

The latest, most common activity within this area i1s the
explosion of discount buying club plans. These plans have
generally been able either to fall outside the scope of the
Iowa membership sales Act (less than $50 fee for cne year) or
to comply with the filing requirements. At that point, the
division has ro jurisdiction, but we know that the multi-level
marketing provisions of the consumer protection Act are being
violated. Our ¢nly course of action is to refer the file to
the consumer protection division of the department of justice.
If the membership sales Act 1s transferred to the jurisdiction
of the attorney general, these statutes could be administered
in tandem, minimizing duplicative investigations and
enforcement actions.

Several membership sales files opened in fiscal year 1992
involved a loan broker/membership combination. In our office,
enforcement action under the two statutes has been effected
simultaneocusly. If the loan broker statute is administered by
the attorney general, transferring authority over memberships
will allew the tandem administration of these two statutes to
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SENATE FILE 271

AN ACT
RELATING TO ENTITLES AN SUBJECT MATTER UNDER THE RREGULATORY
AUTHORITY OF THE REGULATED I[NDUSTRIES UMIT OF THE DIVISION
OF INSURARCE, [NCLUDING RESIDENTIAL SERVICE CONTRACTS,
CONTINUING CARE RETIREMENT COMMUNITIES, LOAW BROKERS, ANWD
HEMBERSHTP ORGANIZATIONS.

IT ENACTED BY THE GFENFRAL ASSEMBLY OF THE STATE OF [0WA:

Section L. 503A.1 DEFINITIONS.

Aa uaed in thig chapter, unless the context otherwise
requires:

1, "Buying club"” means a corporation, pactnecship,
unincorporated assoclation, or other business eaterprise which
gella or otfers for sale to the public generally memberships
or cectltficates of membership.

2. "Membership" means certiticates, memberships, shares,
bonds, contracts, stocks, of agreements of any kind or
character issued upon any plan offered genecrally to the public
entitling the holder to purchase mecchandise, materials,
equipment, or service, either from the Lssuet or another
person designated by the issuer, either undet a franchise or
otherwise, whethor it be 4t a discount, at cost plus a
percentage, at cost plus a fixed amount, at a fixed price, ot
on any other similar basis.

3. "Contract" means the agreement by which a person
acguites a membecship in a4 buying club.

Sec. 2. MEW SECTION. S0JA.2 EXEMPTIONS.

This chapter does not apply to any of the following:

1. Building and loan associations, state or natlonal
banks, insutance companies and associations, mutual or
cooperative telephone companies organized under chapter 491
which have been determined to be exempt from taxation under
50L(ec)l12) of the Internal Hevenue Code.

Senate File 271, p. 2

2. Corporations and cooperative associations subject to
regulation undec chaptec 497, 498, or 499.

3. The sale of membership camping contracts by persons o
entities registered or exempt under chapter 557B.

4. The sale of physical exercise club contracts by pecsans
or entities registered under chapter 5%2,

5. Corporationsa, partnecrships, uniacorporated
assoclations, or other business enterprises which sell or
ofter for sale membeiships to an individual or to a family
unie for considecation of no more than Eifty dollars for a
one-year petriod. Consideration for this pucrpose includes but
is not limited to the amount ot any requited putchase under
the terms of the contract.

6. The sale ot goods or services by corporations,
partnerships, unincorporated asgsociations, or other buslness
enterprises which sell products to direct sellees as defined
by section 3508 of the Internal Revenue Code, where the
injitial contract establishing the relationship with the direct
seller 19 terminable at will by either party, and whece the
corporation, partnership, unincorporated association, or other
business enterprise offers to repurchase the products at
reasonable commercial terms.

Por purposes of subsection &, "reasonable commeccial terms®
includes the repurchase of all unencumbered products which ace
in an unused, commercially resalable condition within aone year
from the direct seller’s date of purchase. The repurchase
shall be at a price not less than ninety peccent of the

original net cost to the ditect seller of the products being

teturned. "Original net cost" means the amount actually paid
by the direct sellec for the products, less any consideration
teceived by the direct seller fot the putchase of the products
being returned. Products which are no longer marketed by a
program shall be deemed cesalable it the products are
othetwise in an unused, commerclally resalable coadition and
are teturned to the seller within one year trom the dicect
seller's date of purchase, provided, however, that products
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which ate no longer marketed by a program shall not be deemed
resalable 1l the products are sold to direct sellers as
noncteturnable, discontinued, scasomal, or specia) promotion
items and the nonreturnable nature of the product was cleatly
disclosed to the direct seller pricr to purchase.

Bec. 3. MNEW SECTION. 503A.3 RIGHT OF CANCELLATION --
REGUIREMENT OF WRITING.

The requitements of sections $55A.1 through %%5A.5,
relating to douvr-to-door sales, shall apply to sales of buying
club memberships, drrespective of the place or manner of sale
or the purpose for which they are purchased. In addition teo
the reqguirements of chapter %55A, a comtract shall not be
enforceable against a person acquiring a membership in a
buying club unless the contract is in writing and signed by
the purchaser.

Sec. 4. NEW SECTION., S0JA.4 LIMITATION ON MFMRERSHIP
PERIOQD.

A contract shall not be valid for a term longer than
eighteen months from the date on which the contract is signed.
However, a buying club may allow a member to convert the
conttact into a contract for a peiriod longer than eighteen
months after the member has been a member of the club for at
least one year., The duration of the conttact shall be clearly
and conspicuously disclosed in the contracr in bold-face type
of a minimum si12e of foutteen points.

Sec. 5, NEW SECTION. $07A.5 REMEDIES.

1, A violation ot this chapter 18 a violation of aection
714.16, subsection 2, paragraph "a",

2. The rtights, cobligations, and remedies provided in this
chapter shall be imn addation to any other tights, obligations,
or remedies provided by law or in equity.

3. 1In addition to the remedies othetwise provided by law,
any person injured by a violation of thia chaptér may bring a
civil action and recover damages, together with costs,
including seasonable attorney's fees, and receive othet
equitable reliefl as determined by the couct.
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Sec. 6. Section 505.1, Code 1994, 1s amended to read an
follows:

50%.1 1HSURARCE DIVISION CREATED.

An ingurance division 15 created within the depactment of
commerce to requlate and supervise the conducting of the
business of insurance in the state, The cormissioner ot
insurance is the chief executive officer of the division. As
used in thig chapter, the rest of the insurance title, and
chapters 502, 5837 and 53%C, “"division” means the insurance
division.

Sec. 7. Section 521)C.27, Code 1993, is amended to read as
follows;

523C.2 GLICENSE REQUIRED,

A petyon shall not i1ssue a residential service contract oy
undetrtake or arrange to perform services pursuvant to a
residential service contract unless the person is a
corporation or other form_of organization approved by the

comnissioner by tule and 1% a licensed service company,

Sec. 8. Section 523C.8, Code 1993, is amended to read as
follows:

523C.8 RERATES AND COMMISSIONS.

A service company shall not pay a commission or any other

consideration to any person as anm inducement or compensation
for the issuance, purchase, or acquisition of a cesidential
sevvice contract. However, this section does not prohibit
payment of an overcride comnission or matketing fee to an
employee or commission sales agent who is the a marketing ot
sales representative of the service coumpany or its parent
conpany, subsidiary, or affiliate on Lhe sale or macrketing of
a residential setvice contract, provided the employce or
commission sales agent is not a real estate licensee shating
in or entitled to share in, or affillated with, a company o
organization which is entitled to share in any teal estate

comnission generated by the underlying real property
transaction. This section alsc does not prohibit fees,
payments, or reimbursements for bona fide paymenta -or
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reimbursements-for-inapection-fees inspections, 1f an
inspection of the property to be the subject of a residential
service contract is required by a service company and if the
inspection fee 15 reasonably related to the services
performed.

Sec. 9. NEW SECTION. 523C.8A ISSUANCE OF RESIDENTIAL
SERVICE CONTRACT WITHOUT CONSIDERATION PROHIBITED,

1. Except as provided in subsection 2, furnishing a
tesldential setrvice contract to any person without charge for
the applicable contract fees constitutes a violation of this
chaptet. A residential service contract providing For listing
period coverage shall not be issued or delivered unless it
provides for consideration foi such covetage. The
considecation may consist of a bona Fide promise to pay the
applicable residential service contract fees at the close of
the sale., However, if a contract is subsequently cancelled as
a result of the fallure to close such a sale, Inctuding such
failure due to canceltation, expiration, or other termination
of any real estate listing agreement on the tesidence, the
residential service contract holder shall pay to the service
company, at the time of cancellation of the residential
service contract, the lesser of the actual costs of such
sService Oor a pro rata portion of the applicable annual
residential service contrtact fees based on the number of days
the residential service contract remained in effect, together
with administrative costs incurred by the service company as a
result of the cancellataon. '

I, a. MWotwithstanding subsection 1, a secvice company may
offer a residential service contract providing for listing
period coverage for consideration which consists of both of
the following:

(1) The contract holder's bona fide promise to pay, upon
the close of sale, the applicable residential secvice contract
fees for coverage of the residence for at least one year from
the close of sale.
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[2}) Actual payment of the costs of any and all secvices
perfotmed under the residential service contract duting the
term of the listing period coverage by the contract holder to
the service contractor,

b. Upon the close of sale and actual payment of the
contract fees reterted to in paragraph “a“, subparagraph (1),
the service company shall reimburse the listing period
coverage contract holder for all legitimate service costa
incurred and paid under the residential service conteact
during the term of the listing period coverage with offset
only Eor any deductible or secvice call Eees remaining due and
payable with respect to service performed under the
residential service contract during the term of the listing
pericd coverage.

3. For purposes of this seclion:

a. "Close of sale" means the time an interest in, or title
te, a home te which the interest or title attaches 1g sold or
transferred.

b. "Listing period coverage" means coverage provided prioc
to the close ot sale.

Sec. 10. Section 523C,17, Code 1993, is amended to read as
Eollows:

523C.17 LENDING INSPITUPION INSTITUTIONS, SERVICE
COMPANIES, AND [NSURANCE COMPANIES,

A bank, savings and loan assQCiation, insucance company or
other lending institution shall pot require the purchase of a
residential secvice contiact as a condition of a loan. A

MPAny or an insurer, either directly or indairectly,
28 2 part of any real property transaction in which a

acguired, shall not require that a residential service
contryact be 1ssued, purchased, or_acquired in copjunction with
or 33 a condition precedent to the 1ssuance, purchase, ot
acquisition, by any person, of a policy of insurance. &
lending institution shall not sell a residential service

contract to & borrower unless the borrower signs an affidavit
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acknowledging that the putchase 15 not reguired, Violation of
rhis section 19 punishable as provided in section 523C.13.

Sec. 11, NEW_SECTION. 523C.20 CONSENT TO SERVICE OF
PROCESS.

1f a perscn engages in conduct subject to tegulation undet
this chaptet, the conduct shall constitute the appointment of
the commissioner of Lnsurance as the person’'s attotney to
receive service of any lawful process 1n a nonctiminal
proceeding against the person, a suCcesser, or personal
representative, which grows out of that conduct, With the same
force and valadity as i€ served pecsonally.

Sec. 12. Section 523D0.%, subsection 3, Code 1993, is
amended to read as follows:

3, COHSTRUCTION. Hew construction shall not begin untald
the €iling required by this section has been made and at least
fifty percent of the proposed number of independent living
units 1n the initial stage ot phase have been teserved
pursuant to executed contracts and at least ten percent of the
entrance fees required by those contracts are held in escrow
pursuant to this chapter, However, the requirements of this

subsection may be waived by the commigssioner by rule ot ordec

upen & showing of good cause.

Fot purposes of this subsection, "good cause” includes but

a. Secured financing adequate in an amount and term to

complete the project described in the €iling requited by this

section.
b. Cash reserves_adeguate in an amount to operate the

facility for twenty-four months based upon_reascnable
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Sec. 13, Section 5J%C.2, subsections 1, 3., and 5, Ceoe
1991, are amended by striking the subsections.

Sec. 14. Section 535C.2, subscections 2, 7, and 8, Code
1997, are amended to read as follows:

2. “"hdvance fee" means consideration of any type including

a payment, fee, pay-per-call charge, or deposit, which ais
assessed or collected prior to the closing ot a loan o1 the
issuing of a credit_card., An-advance-fee-inciudeny-but-rs-not
3imtted-to;-money-assessed-or-cotiected-for-processings-for-an

appraisaly-fat-a-credit-checkr-for-a-consattationr-oc-for
erpensess

7. "Loan btoket" ot "broker" means a person who tn-rerarn

a credit gard to a person. A loan broker does not include any
of the following:

a. An attorney licensed to practice in this state while
engaged in the practice of law.

b. & certified public accountant licensed to practice in
this state while engaged in practice as a certified public
accountant,

c. An accounting practitionet, while engaged as an
accounting practitioner, whe procures loams as an incidental
part of the accountant's practice.

d. MA-peraon-whose-fee-rs-entirety-contingent-on-the
asuceessfui-procurement-of-a-1oan-from-a-thrrd-persony-tf-the
borrewer-has-net-pard-a-fee-praor-to-the-ctoswng-of-a-1san
ather-than-a-bena-fide-third-pacty-fee A _governmental body ox

enmployee acting in an official capacaty.

e, A financial institulion, to the extent the
itnstitution's activities or arrangements are expressly
approved or regulated by a requlatoty body or officer acting
under authority of the Umited States.

E. An insurance conpany srgantzed-under-the-iawa-of-this
state-and subject to regulation by the cormissioner of
insurance.
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g. M bank fncotporated under chapler 524.

h. A credit union incorpotated under chapter 533.

1. A savings and loamn association or savings bank
incorporated undet chapter 534,

j. A mortgage broker or mortgage banket licensed or
registered under chapter 5158.

k. A regulated loan company licensed under chapter 536.

1, An industrial loan company licensed under chapter 536A.

8. "Loan broketage agreement” or "agreement” means an
agreement between a loan broker and a bhorrower 1n which the
loan broker promises to do any of the following:

4. Obtain a loan or credat card for a bocrower,

b. Aasiat the borrower i1n obtaining a loan or credit card.

c. Consider making a lean or issuing a credit card to the
borrower,

Sec. 15. NEW SECTION. 5$15C.2A PROHIBITION ON ADVANCE
FEES.

A loan broker shall not dicectly or indirectly solicit,
receive, ot accept from a borcower an advance fee as
consideration for providing services as & loan broker. A loan
broker's fee may only be assessed or collected from a borrower
after the successful procutement of a loan or issuvance of a
credit card.

Sec. 16, Section 535C.6, Code 1993, ls amended to read as
follows:

535C.6 PFENALTIES.

A loan broker who violates a provision of this chapter is
guilty of a serious misdemeanor fer-faiture-to-do-any-of-the
fortewing:

t7--Bbtarn-and-marntarn-a-surety-bond-or-eatabirsh-and
maintain-a-trust-account as-cequired-tn-section-535C+ 41

gr--Make-accurate-and-timely-filinga-an-reaquired-in-seckzon
53%€75.

Sec. 17. Section 535C.9, Code 1993, is amended to read as
follows:

535C.9 RULFS.
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The admintstratsr attocrney general may adopl rules
according to chapter 1784 as necessary or apptopriate to
implement the purposes of this chapter.

Sec, 18, Zection 5315C.10, subsection 1, Code 19923, is
amended to read as follows:

1. If a broker materially violates the loan brokerage
agteement, the botrower may, upon wiitten notice, void the
agceement. In addition, the borrower may recover all moneys
pald the broker and-may-recover, a penalty of twice the amount

ot the fee sought by the broker, other damages incindimg, and

reasonable attorney's fees. ®he-broker-marertaltiy-vaciates
the-aqeeement-tf-rhe-broker-does A material violation
includes, but is not limited to, any of the following:

a. Makes Making false or misleading statements relative to
the aqreement.

b, Beea-nek Failure to comply with the agreement or the
obligations arising from the agreement,

¢. Boes-not Pailure to either grant the borrower a loan of
issue a credit card ot diligently attempt to obtain a loan or
credit catd for the borrower.

d. Beoes-not Pailure to comply with the requirements of
this chapter.

e, Soliciting or obtaining, directly or indirectly, an
advance fee,

Sec. 19. Section 53%C.11, Code 1993, is amended to read as
follows:

535%C.11 APPLICABILITY.

This chapter does not apply to activities or arrangements

expressly approved ot requlated by the adminzstrator-under
other-tavr-or-the-banking-déviston-or-savings-and-iean
dxviaton-in-the department of commerce.

Sec. 20, NEW SECTIOMN. 535C.1}JA EXEMPTION -- DURDEN OF
PROQF.

In a cavil proceeding pursuant to this chapter, a person
claiming to be excluded from the definition of "loan broker”
or "broker™ has the burden of procf 1n substantiating the
claim,

LiC 4S
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Sec. 21. Sectson 531%C.12, Code 1993, 15 amended to read as
tollows:

$35C.12 RECORDS,

1. A loan broker shall maintain accutate recordsy-as
tequrred-by-the-admentstrator; relating to transactions
requlated under this chapter. The records shall include all
of the following:

a. The accounta of the broker.

b. A copy of each contract 1n which the broker 1s a party,
including loan brokerage agreements.

¢, The amount of receipts received by the broker and the
date the receipts were received.

2. The broker shall retain each lecan brokerage aqreement
entered into by the broket and records pertaining to each
agreement for at least two years after the agreement expires.
Fhe-agreementa-and-cecords-shati-be-matntarned-and-npade
avaittabte-for-eramination-by-the-admintatrators

Sec. 22. Section 535C.14, Code 1993, 13 amended to read as
follows:

%35C.14 MISREPRESENTATION OF GOVERNMENTAL APPROVAL,

It is unlawful for a loan broker to represent ¢or imply that
the broker has been sponsored, tecommended, or approved by, ot
that the broker's abilities or qualifications have been passed
upen by the-commissioner;-the-insurance-divistony-the
securities-bureavr-or-the-atate -of-lowa a governmental entity
of the atate or its political subdivisions.

Sec. 23. Section 538h.2, subsection 1, Code 1993, is
amended to read as follows:

l. A credlt services organization i a person who, with
respect to the extension of credat by others and in return for
the payment of money or other valuable consideration,
provides, or represents that the person can ot will provide,
any of the following services:

a. Improving a buyer's credit record, history, or rating.

b. Obtaining-an-extension-of-credit-for-a-buyers
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er Providing savice ot assistance to a buyer with cegazd
to paragraph "a“ er-tpu,

Sec. 24. Section S46.8, Code 1993, 15 amended to read as
follows:

546.8 IHSURANCE DIVISION.

The insurance division shall requlate and supetvise the
conducting of the business of insurance in the state, The
division shall enforce and implement Title X111, subtitle 1,
insurance and related requlation, chaptera 05 through $23e
523G, and chapters 502, 5837 and $35C, and shall perform othet
duties assigned to the division by law. The divasion is
headed by the commissioner of insurance who shall he appointed
pursuant to section %0%,2,

Sec. 2%. Section 55%7B.14, Code 1993, is amended to read as
follows:

557B.14 REMEDIES.

1. A violation of this chapter or the commiasion of any
act declared to be unlawful under this chapter comstitutes a
vielation of section 714.16, subsection 2, patagraph "a", and
the attorney genecal has all the powers enumetated in that
section to enforce the proviaions of this chapter.

2. In addition, the attorney general may seek civil pen-
alties of not more than ten thousand dollars for each viola-
tion of or the commnission of any act declared to be unlawful
under this chapter. Fach day of continued violation consti-~
tutes a separate offense,

3. Any person who fails to pay the filing fees required by
this chapter and continues to gell membership camping
contracts is liable civilly in an action brought by the at-
torney general for a pepalty in an amount egqual to treble the
unpaid fees.

4. The provisions of this chapter are cumulative and
nonexcliusive and do not affect any other available remedy at
law ¢or equity, except as otherwise provided in sections
$02.202, 58373 503A.2, and $37.3310.

Sec. 26. Chapter 503, Code 1993, is repealed.
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m Sec. 27. Sections 535C.3, 535C.3A, 535C.4, 535C.5,
"~ 535C.13, and 535C.16, Code 1993, are repealed.
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