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Section 1. Section 507.1, Code 1991, is amended by .
striking the section and inserting in lieu thereof the
following:

507.1 PURPOSE —-- DEFINITIONS.

1. The purpose of this chapter is to provide an effective
and efficient system for examining the activities, cperations.
financial condition, and affairs of all persons transacting
the business of insurance in this state and all persons
otherwise subject to the jurisdiction of the commlssioner.

‘The chapter is intended to enable the commissioner to adopt a
Flexible system of examinations which directs resources as
deemed appropriate and necessary for the administration of the
insurance and insurance-related laws of this state.

2. As used in this chapter, unless the context otherwise
requires:

a. "Commissioner” means the commissioner of insurance of

this state.
b, “"Company" means any person engaging in or proposing or .
atfempting to engage In any transaction or kind of insurance
or surety business and any person or group of persons who may
otherwlse De subject to the administrative, resgulatory, or
taxing authority of the commissicner.
c. "Division" means the division of insurance of the
department of ccmmerce,
d. "Examiner" means any individual or firm authorized by
the commissioner to conduct an examinatcion pursuant to this
chapter,
e. "Insurer" 1inciudes all companies or associations
organized under chapter 508, 511, 5l2a, 5.12B, 514, 514B, 515,
515C, or 5l8A, associations subject to chapters 518 and 520,
and companies ot assoclations admitted or seeking to be
admitted to this state under any of those chapters.
f. "Person" means any individuval, aggregation of
individuals, trust, association, partnership, or corporation .

or an affiliate of any of these,
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Sec., 2. Section 507.2, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

507.2 AUTHORITY, SCOPE, AND SCHEDULING OF EXAMINATIONS,.

1. The commissioner or any of the commissioner's examiners
may conduct an examination under this chapter of any company
as often as the commissioner deems appropriate, but at a
minimum, shall conduct an examination of any domestic insurer
licensed 1n this state no less than once every five years. In
scheduling and determining the nature, scope, and frequency of
the examinations, the commissioner shall consider such matiers
as the results of financial statement analyses and ratios,
changes in management or ownership, actuarial opinions,
reports of independent certified public accountants, and other
criteria as set forth in the examiners' handbook adopted by
the national association of insurance commissioners and 1in
effect when the commissioner exercises discretion under this
section.

2. For purposes of completing an examination of any
company pursuant to this chapter, the commissioner may examine
or investigate any person, or the business of any person,
insofar as the examination or investigation is, in the sole
discretion of the commissioner, necessary or material to the
examination of the company.

3. In lieu of an examination under this chapter ©f any
foreign or alien insurer licensed in this state, the
commissioner may accept an examination report on the company
as prepared by the regulatory authority for insurance for the
company's state of domicile or port-of-entry state until
January 1, 1994. Thereafter, such reports shall only be
accepted if the requlatory authority was at the time of the
examination accredited under the national association of
insurance commissioners' financial regulation standards and
accreditation program or the examination is performed under
the supervision of an accredited regulatory authority or with

the participation of one or more examiners who are employved by
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the accredited state and who, after a review of the
examination work papers and report, state under cath that the
examination was performed in a manner consistent with
standards and procedures required by their insurance
department,

Sec. 3. Sectilon 507.3, Code 1961, is amended by striking
the section and inserting in lieu thereof the following:

567.3 CONDUCT OfF EXAMINATIONS.

1. Upon determining that an examination should be
conducted, the commissioner or the commissioconer's designee may
1ssue an eéxaminarion warrant appolnting one oOr mCore examiners
to perfcorm the examination and instructing them as %o the
scope of the examination. In conducting the examination, the
examiner shall observe those guidelines and procedures set
fortn in the examiners' handboox adopted by the national
essociation of Insurance commissioners. The commissioner may
also employ other guidelines as the commissioner deems
appropriate.

2. A company or peison from whom infcormation is sought and
1ty ctticers, directors, and agents shall provide to the
examiners appolnted under subsection 1, timely. convenient,
and free access at all reasonable nours at its offices to all
books, records, accounts, papers, documents, and any or all
computer or other recordings relating to the properiy, assets,
business, and affairs of the company being examined. The
officers, directors, employees, and agents of the company or
person snall facilitate the examination and aid in :che
examination so far as it is in their power to do so. The
refusal of any company, by its officers, directors, empioyees,
or agents, to submit to examinations or tc comply w.th any
reasonable written request of the examiners is grouads for
suspension or revocation of, or nonrenewal cf, any license or
authority held by the company to ergage in the buciaess of
lngurance or other business sub‘ect to the commissioner's

jurisdiction. Should a company decline or refuse to submit to
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an examination as provided in this chapter, the commissioner
shall immediately revoke its certificate of authority, and if
the company is organized under the laws of this state, the
commissioner shall report the commissioner's action to the
attorney general, who shall immediately apply to the district
court for the appointment of a receiver to administer the
final affairs of the company.

3. The commissioner or any of the commissioner's examiners
may lssue subpoenas, administer oaths, and examine under oath
any person as to any matter pertinent to the examination.
Upon the failure or refusal of any person to obey a subpoena,
the commissioner may petition a court of competent
jurisdiction, and upon proper showing, the court may enter an
order compelling the witness to appear and testify or produce
documentary evidence. Fallure to obey the court order is
punishable as contempt of court.

4. When making an examination under this chapter, the
commissioner may retain attorneys, appraisers, independent
actuaries, independent certified public accountants, or other
professionals and specialists as examiners, the reasonable
cost of which shall be borne by the company which 1is the
subject of the examination.

S. This chapter does not limit the commissioner's
authority to terminate or suspend any examination in order to
pursue other legal or regulatory action pursuant to the
insurance laws of this state. Findings of fact and
conclusions made pursuant to any examination are deemed to be
prima facle evidence in any legal or regulatory action.

Sec. 4. Section 507.6, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

507.6 CONFLICT OF INTEREST.

1. An examiner shall not be appointed by the commissioner
if the examiner, either directly or indirectly, has a conflict
of interest or is affiliated with the management of or owns a

pecuniary interest in any person subject to examination under

-4-




S.F. RAge H.F.

this chapter. This section shall not be construed to .
automaticaliy preclude an examiner from being any of the
following:
a. A policyholder or claimant under an insurance policy.
b. A grantor of a mortgage or similar instrument on the
examiner's residence to a regulated entity 1if done under
customary terms and in the ordinary course of business.
C. An investment owner in shares of regulated diversified
investment companies.
d. A settlor or beneficiary of a blind trust into which
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11 any otherwise lmpermissible holdings have been placed.

12 2. Notwithstanding the requirements of subsection 1, the
13 commissioner may retain from time to time, on an individual
14 baslis, qualified actuaries, certified public accountants, cor
15 other similar individuals who are independently practicing

16 their professions, even though the persons may from time to

17 time be similarly employed or retained by persons subject to

18 examination under this chapter. .
19 Sec. 5. Section 507.10, Code 1991, 1s amended by striking

20 the section and inserting in lieu thereof the following:

21 507.10 EXAMINATION REPORTS.

22 1. GENERAL DESCRIPTION. All examination reports shall be

23 comprised only of facts appearing upon the books, records. or
24 cther documents of the company, its agents. or other persons
25 examined, or as ascertained from the testimony of its cfficers
26 or agents or other persons examined concerning its affairs,

27 and such conclusions and recommendations as the examiners find
28 reasonably warranted from the facts.

29 2. FILING OF EXAMINATION REPORT. No later than sixty days
30 following completion of the examination, the examiner in

31 charge shall file with the division a verified written report
3?2 of examination under ovath. Upon recelpt of the ver fied

33 report and after administrative review, the division shall

34 transmit the report to the company examined, together with a .

35 notice which snall afford the company examined a reasonable
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opportunity of not more than thirty days to make a written
submission or rebuttal with respect to any matters contained
in the examination report.

3. ADOPTION OF REPORT ON EXAMINATION. Within twenty days
of the end of the period allowed for the receipt of written
submissions or rebuttals, the commissioner shall fully
consider and review the report, together with any written
submissions or rebuttals and any relevant portions of the
examiner's work papers and enter an order which does one of
the following:

a. Adopts the examination report as filed or with
modification or corrections. I1f the examination report

reveals that the company 1s operating in violation of any law

or a rule or prior order of the commissioner, the commissioner

may order the company to take any action the commissioner
considers necessary and appropriate to cure the violation.

b. Rejects the examination report with directions to the
examiners to reopen the examination for purposes of obtaining
additional data, documentation, or information, and refiling
pursuant to subsecticn 1 above.

c. Calls for an investigatory hearing with no less than
twenty days notice to the company for purposes of obtaining
additional documentation, data, information, and testimony.

4. QORDERS AND PROCEDURES.

a. All orders entered pursuant to subsection 3, paragraph
"a", shall be accompanied by findings and conclusions
resulting from the commissioner's consideration and review of
the examination report, relevant examiner work papers, angd any
written submissions or rebuttals. Any such order is a final
administrative decision and may be appealed pursuant to
chapter 17A, and shall be served upon the company by certified
mail, together with a copy of the adopted examination report.
Within thirty days of the issuvance of the adopted report, the
company shall file affidavits executed by each of its
directors stating under ocath that they have received a copy of

_6_
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the adopted report and related orders.

b. Any hearing conducted under subsection 3, paragrdaph
"c', by the commissioner or an authorized representative,
shall be conducted as a nonadversarial, confidential,
investigatory proceeding as necessary for the resolution of
any inconsistencies, discrepancies, or disputed 1ssues
apparent upon the face of the filed examination report or
indicated as a result of the commissicner's review of relevant
work papers or by the written submission or rebuttal of the
company. Within twenty days of the conclusion 5f any such
hearing, the commissioner shall enter an order pursuant to
subsection 3, paragraph "a".

(1} The commissioner shall not appoint an examiner as an
authorized representative to conduct the hearing. The hearing
shall proceed expeditiously with discovery by the company
limited to the examiner's work papers which tend to
substantiate any assertions set forth in any written
submission or rebuttal. The commissioner or a representative
acting on the commissioner’s benalf may issue subpoenas for
the attendance of any witnesses or the production of any
documents deemed relevant to the investigation whether under
the control of the division of insurance, the company, Or
other persons. The documents produced shall be included in
the record and testimony taken by the commissioner or a
representative acting on the commissioner's behalf snhall be
under oath and preserved for the record.

This section does not require the division of insurance to
disclose any information or records which would indicate or
show the existence of any investigation or activity of a
criminal justice agency.

{2} The hearing shall proceed with the commissioner or the
commissioner's representative posing questions to the persons
subpoenaed. Thereafter the company and the division may
present testimony relevant to the investigation. <C{ross-

examination shall be conducted only by the ccmmissioner or the

_7_




[» R N« TN ¥ ) B S S S I o

S.F. 2l H.F.

commissioner's representative. The company and the division
shall be permitted to make closing statements and may be
represented by counsel.

5. PUBLICATION AND USE.

a. Upon the adoption of the preliminary examination report
under subsection 3, paragraph "a", the commissioner shall hold
the content of the final examination report as private and
confidential information not subject to disclosure and it is
not a public record under chapter 22, for a period of twenty
days except to the extent provided in subsection 2. After the
twenty-day period has elapsed, the commissioner may open the
final report for publie inspection so long as no court of
competent jurisdiction has stayed its publication.

b. The commissioner is not prevented from disclosing the
content of an examination report, preliminary examination
report or results, or any matter relating to the report, to an
insurance department of any other state or country, or to law
enforcement officials of this or any other state or an agency
of the federal government at any time, so long as such agency
or office receiving the report, or matters relating to the
report, agrees in writing to maintain the confidentiality of
the report or such matters in a manner consistent with this
chapter.

¢c. If the commissioner determines that regulatory action
is appropriate as a result of any examination, the
commissioner may ilnitiate any proceeding or action as provided

by law.
Sec. 6. Section 507.14, unnumbered paragraph 1, Code

Supplement 1991, is amended to read as follows:
A preliminary reporty-pretiminary-or-finui; of an

examination of a domestic or foreign insurer, and all notes,
work papers, or other documents related to an examination of
an insurer are not public records under chapter 22 except when
sought by the insurer to whom they relate, eor an 1lnsurance

regulator of another state, or the national association of

-8~
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insurance commissioners, and shall be privileged and

confidential in any judicial or administrative proceeding
except any of the following:

Sec. 7. Section 5087.17. Code 1991, is amended by striking
the section and inseriting in lieu thereof the following:

507.17 IMMUNITY FROM LIABRILITY.

1. A cause of action does not arise nor shall any
liability be imposed against the commissioner, the
commissioner's authorized representative, or any examiner
appointed by the commissioner for any statemenrts made oOr
conduct performed in good faith while carrying out ihe
provisions of this chapter.

2. A cause of action does not arise, nor shall any
liability be imposed against any person for the act of
communicating or delivering information or data to the
commissioner or the commissioner's authorized representative,
or an examiner pursuant to an examination made under this
chapter, 1if the act of communication or delivery was performed
in good faith and without fraudulent intent or the intent to
deceive.

3. This section does not abrogate or modify in any way any
common law or statutory privilege or immunity enjoyed by any
person identified in subsection 1.

4. A person identified in subsection 1 15 entitled to an
award of attorney's fees and costs if the person is the
prevailing party in a civil cause of acticn for libel,
slander, or any other relevant tort arising cut of activities
in carrying out the provisions of this chapter and the party
bringing the action was not substantially justified in doing
S0. For purposes of this section, a proceeding is
substantially justified if the proceeding has a reasonable
basis in law or fact at the time that it is initiated.

Sec. 8. Section 507C.1, subsection 4, unnumbered paragraph
1, Code 1591, 1is amended to read as follows:

The purpose of this chapter is the protection of the

_9_
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interests of tnswred insureds, claimants, creditors, and the
public, with minimum interference with the normal prerogatives
of the owners and managers of insurers, through all of the
following:

Sec. 9. Section 507C.1, subsection 4, Code 1%91, 1is
amended by adding the following new paragraph:

NEW PARAGRAPH. g. Providing for a comprehensive scheme
for the rehabilitation and liquidation of insurance companies
and those subject to this chapter as part of the requlation of
the business of insurance, the insurance industry, and
insurers in this state. Proceedings in cases of insurer
insolvency and delinquency are deemed an integral aspect of
the business of insurance and are of vital public interest and

concern,
Sec. 10. Section 507C.2, subsections 9, 10, 11, and 13,
Code 1981, are amended to read as follows:
5. "General assets" means all real, personal, or other
propertys-reat-or-persenat, not specifically mortgaged,
pledged, deposited, or otherwise encumbered for the security

or benefit of specified persons or classes of persons. As (o

specifically encumbered property, "general assets" includes
all property or its proceeds in excess of the amount necessary
to discharge the sum or sums secured by the property or its
proceeds. Assets held in trust and on deposit for the
security or benefit of all policyholders or all policyholders
and creditors, in more than a single state, shall be treated
as general assets.

10. "Guaranty association” means the Iowa lnsurance
guaranty association created in chapter 515B, the Iowa life
and health lnsurance quaranty association created 1in chapter

508C, and any other similar entity either presently existing
or to be created by the general assembly for the payment of
claims of insolvent insurers. "Foreign guaranty association”
means a similar entity presently existing in or to be creategd

in the future by the legislature of any other state.

_10_




L= TRAYS B S B - AT S - R N S

N
[ T S

e R e o
o -~ N b

L T L B o e
L T S = R+

25
26
27
28
29
30
i1
32
13
34
35

S.F. AKL&b H.F.

11. "Insclvency" or "insolvent" means exther any of the

following:
a. For an _insurer issuing only assessable fire insurance

(1} The inability to pay any obligation within thirty days

after 1t becomes payable.

{2) If an assessment 1s made, the inability to pay the

the first assessment notice issued after the date of loss.

b. For anm any other insurer that it is unable to pay its
obligations when they are due, or when its admitted assets do
not exceed its liabilities plus the greater of:

{1} A&ny capital and surplus required by law for 1its
organization,

{2) The total par or stated value of its authorized and
1ssued capital stock.

b ¢c. As to an insurer licensed to do business in this
state as of July 1, 1984, which does not meet the standard
established under paragraph "a b", the term "insoivency" or
"insolvent" shall mean, for a period not to exceed three years
from July i, 1984, that it is unable to pay its obligations
when they are due or that its admitted assets do not exceed
1ts liabilities plus any required capital contribution ordered
by the commissioner under provisions of the insurance law.

For purposes of this subsection "liabilities" shaii-ineiude
or by the division's rules or specific reguirements imposed by
the commissioner upon a company at the time of or subsequent
to admission.

13. "Preferred claim" means a claim with respect to which
the terms of this chapter grant accord priority of payment
from the general assets of the insurer.

Sec. 11. Section 507C.4, subsection 3, paragraph b, Code
1991, is amended to read as follows:

b. In an action on or incident to a reinsurance contract,

-11-
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if the person served is a reinsurer who has at any time
written a policy of reinsurance for an insurer against which a
rehabtlrtatton-or-tigquidation-order-ta-tn-effect-when-the

getron-t3-commenced delinguency proceeding has been

instituted, or is an agent or broker of or for the reinsurer

and the action results from or is incident to the relationship

with the reinsurer.
Sec. 12. Section 507C.4, subsection 3, Code 1991, is

amended by adding the following new paragraphs:

NEW PARAGRAPH. d. 1In an action if the person served is or
was at the time of the institution of the delinguency
proceeding against the insurer holding assets which are the

subject of the proceeding and in which the receiver claims an

interest on behalf of the insurer.
NEW PARAGRAPH. e. If the person served is obligated :to

the insurer in any way whatsoever, in an action on or incident

to the obligation.
Sec. 13. NEW SECTION. 507C.8A CONDITION ON RELEASE FROM

DELINQUENCY PROCEEDINGS.
An insurer subject to a delinguency proceeding shall not be

released from the delinquency proceeding unless the proceeding
is converted into a rehabilitation or ligquidation proceeding;
shall not be permitted to solicit or accept new business, or
request or accept the restoration of any suspended or revoked
license or certificate of authority; and shall not be returned
to the control of the insurer's shareholders or private
management, or have any of the insurer's assets returned to
the control of its shareholders or private managemeént, until
all payments of or on account of the insurer's contractual
obligations by all guaranty associations, along with all
expenses of such obligations and interest on all such payments
and expenses, have been repaid to the guaranty association or
a plan of repayment by the insurer is approved by the guaranty
association.

Sec. 14. Section 507C.11, Code 1991, is amended to read as

-12..
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507C.11 CONFIDENTIALITY OF EEARINGS.

Notwithstanding chapter 22, in ail administrative
proceedings pursuant to sections 507C.9 and 507C.10 ail
records and documents pertaining to or a parc of the record of
the proceedings are confidential except as 1s necessary to
obtain compliance with a proceeding. However, the records may
be released if either of the following occurs:

1. The insurer requests that the reccrds be made public.

2. After a hearing on the issue with the partiles to the
proceeding, the court corders that the records be made public.

Until such court order, the clerk of court shall nold all

papers filed 1n a confidential file.
Sec. 15. Section 507C.13, subsection 2, Code 19%1, 1is

amended to read as follows:

2. An order issued under this section snhati-reguire
requires accounting to the court by the rehabilitator.
Accountings shall be at intervals the court zpecrfied

specifies in the order. Each accounting must include a report

concerning the rehagbilitator's opinicn as to whether & pian

pursuant to section S07C.14, subsecticn 4, will be prepared.
If_Lhe rehabilitator includes in any accounting that such a
plan is likely, the accounting shall aiso include a proposed
timetacle for the preparation and implementation of the plan.
Sec. 16. Section 507C.14, Code 1991, is amended by adding

the following new subsection following subsection 2, and

renumbering the remaining subsections:
NEW SUBSECTION. 2A. The rehabilitator, with the approval

of the court, may appeint an advisory committee of
policyholders, claimants, or other crediters including
guaranty associations, shouid the rehabilitator deem it to be
necessary. Each member of the advisory committee shall be
reimbursed for necessary travel and actual expenses incurred
in fuifilling the duties of the advisory committee. The

rehabllitator shall not appolnt any other committee related to

_13_
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proceedings pursuant to this chapter.

Sec. 17. Section 507C.15, subsections 1 and 2, Code 1551,
are amended to read as follows:

1. A court in this state, before which an action or

proceeding in which the insurer is a party or is obligated to
defend a party is pending when a rehabilitation order against
the insurer is entered, shall stay the action or proceeding
for ninety days and any additional time as necessary for the
rehabilitator to obtain proper representation and prepare for
further proceedings. The rehabilitator shall take actlon
respecting the pending litigation as necessary in the
interests of justice and for the protection of creditors,
policyholders, and the public. The rehabilitator shall
immediately consider all litigation pending outside this state
and shall petition the courts having jurisdiction over that
litigation for stays whenever necessary to protect the estate
of the insurer.

2. A statute of limitations or defense of laches shall rot
run in an action by or against an insurer between the filing
of a petition for appointment of a rehabilitator for that
insurer and the order granting or denying that petition. An
action by or against the insurer that might have been
commenced when the petition was filed may be commenced for at
least sixty days after the order of rehabilitation is entered

or the petition is denied. The rehabilitator, upon the

issuance of an order for rehabilitation pursuant to section

507C.13, may institute an action or proceeding on behalf of
the insurer based upon a cause of action for which the period

of limitation has not expired at the time of the filing of the

petition for an order to rehabilitate. The action or

proceeding by the rehabilitator may be instituted within one

year or a longer period if provided by applicable law, of the

issuance of the order for rehabilitation.
Sec. 18. Section 507C.16, Code 1991, is amended by adding

the following new subsection:

-14-
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NEW SUBSECTION. 3. If the payment of obligations pursuant

toc a policy issued by the insurer is suspended in sudstantial
part for a period of six months at any time after the
appointment of the rehabilitator, and the rehabilitator has
not filed an applicatiorn for a plan pursuant to section
507C.14, subsecticn 4, the rehabilitator shall petition the
court for an order of liquidation on grounds of insolvercy.

Sec. 15. Section 507C.18, Code 1991, is amended tc read as
follows:

507C.18 LIQUIDATION ORDERS.

1. &n order to liquidate the business of a domestic
insurer shall appoint the commissicner as liguidator and shall
direct the liquidator to immediately take possession of the
assets of the insurer and to administer them under the general
supervision of the court. The liquidator sheti-be 1s vested
with the title to the property, contracts. and rights of
action andé the books and records of the insurer ordered
liguidated, wherever located, as of the entry of the final
order of liguldation. The filing or recording of the order
with the clerk of the court and the tecorder of deeds of the
county in which its principal office cr place or business is
located, or, in the case of real estate with the recorder of
deeds of the county where the property is located, shaii-be is
notice as a deed, bill of sale, or other evidence of title
duly filed or recorded with the recorder of deeds.

2. Upon issuance of the order, the rights and liabilities
of an insurer and of its creditors, policyholders,
shareholders, members, and other persons interested in its
estate shall become fixed as of the date of entry of the ordex
of liquidation, except as provided in sections 507C.19 and
S07C.37.

3. An order to liquidate the business of an alien insurer
domiciled in this state emat} must be in the same terms and
nave the same legal effect as an order to ligquidate 2 domestic

insurer, except that the assets and the business in the United

_15._
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States shall be the only assets and business included in the
order.

4. At the time of petitioning for an order of liquidation,
or at any time thereafter, the commissioner, after making
appropriate findings of an insurer's insolvency, may petition
the court for a declaration of insolvency. After providing
notice and hearing as it deems proper, the court may make the
declaration.

S. &n order issued under this section shall require
accounting to the court by the liquidator. Accountings, at a
minimum, must include all funds received or disbursed by the
liquidator during the current period. An accounting shall be

at-tntervats-apecified-tn-the filed within one year of the
liguidation order and at such other times as the court may

require.
6. a. Within five days of the effective date of this

section or, Lf later, within five days after the initiation of

an _appeal of an order of liquidation, which order has not been

stayed, the commissioner shall present for the court's
approval a plan for the continued performance of the defendant

company's policy claims obligations, including the duty to

pendency of an appeal. The plan shall provide for the
continued performance and payment of policy claims obligations
in the ncrmal course of events, notwithstanding the grounds
alleged in support of the order of liquidation inciuding the
ground of insolvency. If the defendant company's financial

condition will not, in the judgment of the commissioner.

support the full performance of all policy claims obligations
during the appeal pendency period, the plan may prefer the
claims of certain policyholders and claimants over creditors

and interested parties as well as other policyholders andg

claimants, as the commissioner finds to be fair and equitable

considering the relative circumstances of such policyholders
and claimants. The court shall examine the plan submitted by
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the commissioner and if it finds the plan tc be in ithe best

interests of the parties, the court shail zapprove tae plan.

No acticn shall lie against the commissioner or any ©i the

cormissioner's deputies, agents, clerks, assistants, or

attorneys by any party based on preference in an appeal

pendency plan approved vy the court.

b. The appeal pendency plan shall not supersede or affect

C. Any such plans shall provide for eguitable acjustment

to be made by the liguicator to any distrioutions ol assets to

guaranty associations, in the event that the liguidatcr pays

claims from assets of the estate, which would otherwise be the

OOlldelO’]S Gt any cart\cu'ar c‘uma*uy asS50C! at;on bbk. for ¢

appecl of the order of ligquidaticn, sucn that «il guaranty

agsociations_equalliy benefit on a pro rata_pasi from the

i(n

assets of the estate. If an order of liguidation is set aside

4

upon an appeai, the company shall not be released from

delinquency proceedings uniess and untll all funds aavanced by

&4 guaranty assoclation, including reascnable acministrative

expenses in connection therewith relating to ocligations of

the company, shall be repaid in full, together with interest

at ihe judgment rate of interest, or unless an arrangement fo

repayment thereof has been made witn the consent of ail

applicable guaranty associations.
Sec. 20. Section 507C.21, subsection 1, paragraph j, Code

1991, is amended to read as follows:

J. Borrow money on the security of the insurer's assets or
wlthout security and execute and deliver documents necessary
to that transaction for the purpose of facilitating the
liQuidation. Money borrowed pursuant to this paragraph shall

any ggher class 1l claims under che priority of dlstrlbutlon

established 1n section 507C.42.
Sec. 21. Section 507C.21, subsection 1, Code 1991, is

amended by adding the following new paragraph:

_17_
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NEW PARAGRAPH. w. Audit the books and records of all
agents of the insurer which relate to the business of the

insurer.

Sec. 22. Section 507C.22, Code 1991, is amended by adding
the following new subsection:

NEW SUBSECTION. 2A. a. Notice to agents of the 1lnsurer

and potential claimants who are policyholders under subsection

1, where applicable, shall include notice that coverage by
state guaranty assoclations may be available for all or part
of policy benefits in accordance with applicable state
guaranty laws.

b. The liquidator shall promptly provide to the guaranty
assocliations such information concerning the identities and
addresses of the policyholders and their policy coverages as
may be within the liquidator's possession or control, and
otherwise cooperate with gquaranty associations to assist them
in providing to the policyholders timely notice of the
guaranty associations' coverage of policy benefits including,
as applicable, coverage of claims and continuation or
termination of coverage.

Sec. 23. Section 507C.23, subsection 2, Code 1991, is
amended to read as follows:

2. An agent failing to gtve-notice-or-fite-a-report-of

eomptitance provide information as required in subsection 1 may

be subject to payment of a penalty of not more than one
thousand dollars and may have the agent's license suspended.
The penalty is to be imposed only after a hearing held by the
commissioner.

Sec. 24. Section 507C.24, subsections 1 and 2, Code 1991,
are amended to read as follows:

1. After the issuance of an order appointing a liquidator
of a domestic insurer or of an alien insurer domiciled in this
state, action at law or equity shall not be brought against

the insurer or liguidator in this state or elsewhere, nor

shall existing actions be maintained or further presented

_18_
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atter isstance of the order. The courts of thlis state snall
give full faith and credit to iajuncticns against the
tiguidator or the insurer or the continuation of existing
actions against the liquidator or the insurer. when the

injunciions are included in an order to iriquidate an insurer
S

issued pursuant to corresponding provisions in other states.
Whenever in the ligquidacor's judgment, protection of che
estace of the lnsurer necessitaces interveniion in an action

[} 4 )

n
agalnst the insurer that is pending ocuiside this state, the
liguidator may incervene in the actlon. The liguidator may
defenc, at the expense of the estate of the Insurer, an action
in which the liquidatcr intervenes under this sa2ctioan.

2. Within two years or such acdditiocnal time as applicable
law may permit,. the liquidator may after the issuance of an
order for liquidation ingctitute an action or proceeding on
dehalf of the estate of the insurer upon any ceuse of aaction
against wnich the period of limitation {ixed by appiicable law
nas not expired at the time of the filing of the pestition upon
wnlch the crder is entered. Where If a period of limitation
is f{ixed by agreement for instituting a suit or proceeding
upon a claim, or for filing a claim, proof of claim, procf of
loss, demand, notice, or the iike, or where if in a

proceeding, judicial or otherwise, a period of limitation is

fixed in the proceeding or pursuant to applicable law for

taking an action, filing a claim or pieading, or doing an act,
and where-in-any-cease if the period had not expired at the
date of the filing of the petition, the liquidator may, for
the benefit of the estate, take any action or do any act,
required of or permitted to the insurer, within a period of
one hundred eighty days subsequent to the entry of an order
for liguidation, or within a further period as is shown to the
satisfaction of the court not to be unfairly prejudicial to
the other party.

Sec. 25. Section 507C.27, Code 1991, is amended by adding

the following new subsection:
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NEW SUBSECTION, 2A. A person receiving any property from
the insurer or any benefit of the insurer which is a
fraudulent transfer under subsection 1 is personally liable
for the property or benefit and shall account to the

liquidator.

Sec. 26. Section 507C.30, subsection 2, Code 1991, is
amended by adding the following new paragraph following
paragraph b and relettering the remaining paragraphs:

NEW PARAGRAPH. <¢. The obligation of the insurer is owed

to the affiliate of such person, or any other entity or

association other than the person.

Sec. 27. Section 507C.34, subsection 1, Code 1991, is
amended to read as follows:

1. Within one hundred twenty days of a final determination
of insolvency under this chapter as assets become available,
the liquidator shall make application to the court for
approval of a proposal to disburse assets out of marshaled
assets to a guaranty association or foreign guaranty
association having obligations because of the insolvency. An
application and disbursement of assets shall be made from time

to time as assets become available. If the liquidator
determines that there are insufficient assets to disburse, the

application required by this section shall be considered
satisfied by a filing by the liquidator stating the reasons
for this determination.

Sec. 28. Section 507C.40, Code 1991, is amended to read as
follows:

507C.40 CLAIMS OF SURETY.

If a creditor, whose claim against an insurer is secured in
whole or in party by the undertaking of another person, fails
to prove and file that c¢laim, then the other person may do so
in the creditor's names--fhe-surety and shall be subrogated to
the rights of the creditor, whether the claim has been filed
by the creditor or by the surety other person in the
creditor's name to the extent that the surety other person

._20_
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discharges the undertaking. However, in the absence of an
agreemant with the creditor to the coatrary, the svreey otner
person is not entitled to any distribution until the amcunt
paid to the creditor on the undertaking plus the distributions

paid on the claim from the iasurer's estate to the creditor

equais equal the amount of the entire claim ol the creditor.

An excess received by tne creditor shall be heid by the
creditor in trust for the smrety other person. As used 1n
thie section, “surety" "other person" is not intencded to a&app:y
to & guaranty assoclation or f[oreign guaranty association.

Sec. 29, Section 507C.42, subsections 1, 2, 3, 4. and 5,
Code 1991, are amended toc read as follows:

1. CLASS 1. The cosis and expenses of administration,
including but not limited to the following:

a. The actual and necessary costs of preserving or
recovering the assets of the insurer,

b, Compensation for all authorized services rencered in

the liquidation.
¢c. Necessary filing fees,.
d. The iees and mileage payable to witnesses.

e. Reasonapie Autncrized reasonable attorney’s fees and

ocier professional services rendered in the liquidation.

f. The reasonable expenses of a guaranty assoclation
foreign guaranty assocliation in handling claims.
2, CLASS 2. Debts-due Reasonable compensation to

employees for services performed to the extent that they

not exceed one-thousand-deitars two months of monetary

compensation and represent payment for services performed

within one year before the filing of the petition for
liquidation or, 1if the rehabilitation preceded liquidat.on,

within one year before the filing of thne petition for
rehabilitation. Officers and directors are not entitled to

the benefit of this priority. The priority is in lieu of
other similar priority which may be authorized by law as to

wages or compensation of employees.

-21-
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3. CLASS 3. C(Claims under policies, including claims of
the federal or any state or local government, for losses

incurred, including third-party claims, claims against the

insurer for liability for bodily injury or for injury to or
destruction of tangible property which are not under policies,
and claims of a guaranty association or foreign guaranty

association. Claims under nonassessable policies for unearned

premium. Claims under life insurance and annuity policies,
whether for death proceeds, annuity proceeds, or investment
values shall be treated as loss claims. That portion of a
loss, indemnification for which is provided by other benefits
or advantages recovered by the claimant, shall not be included
in this c¢lass, other than benefits or advantages recovered or
recoverable in discharge of familial obligations of support or
by way of succession at death or as proceeds of life
insurance, or as gratuities. A payment by an employer to an
employee 1s not a gratuity.

4. CLASS 4. €Etaims-under-nenassessable-poticies-for
unearred-premium-or-other-premtum Premium refunds, and claims
of general creditors, including claims of ceding and assuming
reinsurers in their capacity as such, and subrogation claims.

5. CLASS 5. Claims of the federal or any state or lccal

government except those under class 3. Claims, including
those of a governmental body for a penalty or forfeiture, are
allowed 1n this class only to the extent of the pecuniary loss
sustained from the act, transaction, or proceeding out of
which the penalty or forfeiture arose, with reasonable and
actual costs incurred. The remainder of such claims shall be

postponed to the class of claims under subsection 8.

Sec. 30. Section 507C.45, Code 1991, is amended by adding
the following new subsection:

NEW SUBSECTION. 3. Notwithstanding any other provision of
this chapter, funds as identified in subsection 1, with the
approval of the court, shall be made available to the

commissioner for use in the detection and prevention of future
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insoivencies. The commissioner shall hold thes2 funds and
shell pay without interest, except &g provided in section
507C.42, to the person entitled to the funds or the person's
legal representative upon proof satisfactory to the
commissioner of the person‘s right to the funds. The funds
snhall be held by the commissioner for a perilod of two years at
which time the rights and duties to the unclaimed funds shall
vest 1n the commissioner.

Sec. 31. Section 507C.46, subsection 2, Coce 1991, 1s
amended to read as follows:

2. Any other person may apply to the court at any time for
an order under subsection 1. If the application is denied,
the applicant shall pay the costs and expenses ruetuding
reasonabte-atcorneyis-fee of the liquidator in resisting the
appiication including a reasonable attorney's fee.

Sec. 32. Section 567C.52, subsection 1, Code 1991, 1is

amended to read as follows:

L. Except as to special deposits and security on secured
claims under section S$07C.53, subsection 3, the domiciliary
liquidator of an insurer domiciled in a reciprocal state shall
be vested with the title to the assets, property, contracts,
and rights of action, agents' balances, books, accounts, and
other records of the insurer located in this state. The date
of vesting is the date of the filing of the petition, 1f that
date is specified by the domiciliary law for the vesting of
property in the domiciliary state. Otherwise, the date of
vesting =haii-be is the date of entry of the order directing
possession to be taken. The domiciliary liquidator may
immediately recover balances due from agents and obtain
possession of the books, accounts, and other records of the
insurer located in this state. Subjeect-t6-seetron-587€:537
the-domictirary-tiqutdator-may-aiss-recover-stt-other-assets
of-the-insurer-located-in-tiats-steter The domiciliary

liguicdator may also have the right to recover all other assets

of the insurer located in this state, subject to section

_23_
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507C.53.

Sec. 33. Section 507C.55, subsection 2, Code 1991, 1is
amended to read as fcllows:

2. Claims belonging to claimants residing in reciprocal
states shall be proved either in the liquidation proceeding in
this state as provided in this chapter or in ancillary
proceedings in the reciprocal states, if a claim filing
procedure is established in the ancillary proceeding. If
notice of the claims and opportunity to appear and be heard is
afforded the domiciliary liquidator of this state as provided
in section 507C.56, subsection 2, with respect to ancillary
proceedings, the final allowance of claims by the courts in
ancillary proceedings 1n reciprocal states shall be conclusive
as to amount and as to priority against special deposits or

other security located in such ancillary states, but shall not

be conclusive with respect to priorities against general
assets under section 507C.42. ,

Sec. 34. Section 507C.56, subsections 1 and 2, Code 1991,
are amended to read as follows:

1. #n-ua-itquidatien-proceeding-in-a-reciprecal-state
agarnst-an-insurer-domtetied-tn-that-state Promptly after the

appointment of the commissioner as ancillary receiver for an
insurer not domiciled in this state, the commissioner shall
determine whether there are claimants residing in this state
who are not protected by guaranty funds and whether the
protection of such claimants requires the establishing of a

claim filing procedure in the ancillary proceeding. If a
claim filing procedure is established, claimants against the

insurer who reside within this state may file claims either
with the ancillary receiver in this state, or with the
domiciliary liquidator. Claims shall be filed on or before
the last dates fixed for the filing of c¢laims in the
domiciliary liquidation proceeding.

2. Claims belonging to claimants residing in this state

may be proved either in the domiciliary state under the law of
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that state, or in ancillary proceedings in this statz,

provided a claim filing procedure is established irn the

ancillary proceeding. If a claimant elecis to prove the claim

in this state, tne claimant shall file the claim with the
liguidator in the manner provided in sections £07C.35 and
507C.36. The ancillary receiver shall make a2 recommendation
toc the court as uncer section 507C.43. The ancillary recelver
shall also arrange a date for hearing if necessary uager
sectlion 507C.3% and shall give notice to the liguidator in the
domiciliary state, either by certified mail or by personal
service at least forty days prior to the date set for hearing.

Within thirty days after the giving of the notice, 1 the

o

domiciliary liquidator gives notice in writing either by
certified mail or by personal service to the ancillary
receiver and to the claimant of an intention to contast the
claim, the domiciliary liquidator is entitled to appear or to
be represented 1in a proceeding in this state involving the
adjudication of the clain.

Sec. 35. Section 510A.1, Code Supplement 1991, 15 amended
to read as follows:

S10A.1 SHORT TITLE,.

This chapter shall be known and may be cited as the
"Business Producer Controlled Property and Casualty Insurer
Act."”

Sec. 36. Section 51CA.2, Code Supplement 1991, 1s amended
by striking the section and inserting in lieu thereof the
following:

S10A.2 DEFINITIONS.

As used in this chapter unless the context otherwise
requires;:

l. "Accredited state" means a state in which the insurance
department or regulatory agency has gualified as meeting the
minimum financial regulatory standards promulgated and
established by the naticnal association of insurance

commissioners.
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2. "Control” or "controlled” has the meaning ascribed in
section 521A.1, subsection 3.

3. "Controlled insurer" means a licensed insurer which is
controlled, directly or indirectly, by a producer.

4. "Controlling producer” means a producer who, directly
or indirectly, controls an insurer.

5. "Independent casualty actuary" means a casualty actuary
who is a member of the American academy of actuaries and who
is not an employee, principal, the direct or indirect owner
of, affiliated with, or in any way controlled by the insurer
or producer.

6. "Licensed insurer” or "insurer" means any person duly
licensed to transact a property and casualty insurance
business in this state. The following are not licensed
property and casualty insurers for the purposes of this
chapter:

a. All risk retention groups as defined in the Superfund
Amendments Reauthorization Act of 1986, Pub. L. No. 99-499,
100 Stat. 1613 (1986) and the Risk Retention Act, 15 U.S.C. §
3501 et seq. (1982 & Supp. 1986), or chapter 515E.

b. All residual market pools and joint underwriting
authorities or associations.

c. All captive insurers. For the purposes of this
chapter, captive insurers are insurance companies owned by
another organization whose exclusive purpose is to insure
risks of the parent organization and affiliated companies or,
in the case of groups and associations, insurance
organizations owned by the insureds whose exclusive purpose is
to insure risks of any group and association members and any
affiliates.

7. "Producer" means an insurance broker or brokers or any
other person when, for any compensation, commission, or other
thing of value, the person acts or aids in any manner in
soliciting, negotiating, or procuring the making of an

insurance contract on behalf of an insured cother than the
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perscon,

Sec. 37. Section 510A.3, Ccde Supplement 1951, is amended
by striking the section and inserting in lieu thereof the
following:

510A.3 APPLICABILITY.

This chapter applies to licensed insurers as defined in
section S510A.2, either domiciled in this state or domiciled in
a state that is not an accredited state and having a
substantially similar law. All provisions of the insurance
holding company Act, to the extenft those provisions are not
superseded by this chapter, continue to apply to all perscns
associated with holding companies subject to thls chapter.

Sec. 38. Section 510A.4, Code Supplement 15691, is amended
by striking the section and inserting in lieu thereof the
following:

510A.4 MINIMUM STANDARDS.

1. APPLICABILITY OF SECTICN.

a. This section applies if, in any calendar year, the
aggregate amount of gross written premium on business placed
with a controlied insurer by a controlling producer is equal
to or greater than five percent of the admitted assets of the
contiolled lnsurer, as reported in the controlled insurer's

guarterly statement filed as of September 30 of the preceding

year.
b. Notwithstanding paragraph "a", this section does not
apply 1f both of the following apply:

(1) The controlling producer does all of the following:

(a) Places insurance only with the controlled insurer, or
only with the controlled insurer and members of the controlled
insurer's holding company system, or the controlled insurer's
parent, affiliate, or subsidiary, and receives no compensation
based upon the amount of premiums written in connection with
such insurance.

{b) Accepts insurance placements only from nonaffiliated

subproducers and not directly from insureds.
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(2) The controlled insurer, except for insurance business
written through a residual market facility, accepts insurance
business only from the controlling producer, a producer
controlled by the controlled insurer, or a producer that is 2
subsidiary of the controlled insurer.

2. REQUIRED CONTRACT PROVISIONS. A controlled insurer
shall not accept business from a controlling producer and a
controlling producer shall not place business with a
controlled insurer unless there is a written contract between
the controlling producer and the controlled insurer specifying
the responsibilities of each party which has been approved by
the board of directors of the controlled insurer and filed
with the commissioner. The contract must contain, at a
minimum, the following provisions:

a. The controlled insurer may terminate the contract for
cause, upon written notice to the controlling producer. The
controlled insurer shall suspend the authority of the
controlling producer to write business during the pendency of
any dispute regarding the cause for the termination.

b. The controlling producer shall render accounts to the
controlled insurer detailing all material transactions,

including information necessary to support all commissions,

charges, and other fees received by, or owing to, the

controlling producer.

c. The controlling producer shall remit all funds due
under the terms of the contract to the controlled insurer on
at least a monthly basis. The due date shall be fixed so that
premiums or installments of premiums collected shall be
remitted no later than ninety days after the effective date of
any policy placed with the controlled insurer under this
contract.

d. All funds collected for the controlled insurer's
account shall be held by the controlling producer in a
fiduciary capacity, in one or more appropriately identified

bank accounts in banks that are members of the federal reserve
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system, in accordance with the provisions of the insurance law
as applicable., However, funds of a controlliing procucei not
required to be licensed in this state shall be maintained in
compliance with the requirements of the controlling producer's
domiciliary jurisdiction.

e. The controlling producer shall maintaln separately
identifiable records of business written for the controlled
insurer,

f. The contract snall not be assigned in whole c¢r in part
by the controlling producer.

g. The controlied insurer shall provide the controlliing
producer with 1ts underwriting standards, rules, and
procedures manuals setting forth the rates to be charged, and
the conditions for the acceptance or rejection of risks. The
controiling producer shall adhere to the standards, rules,
procedures, rates, and conditions. The standards, rules,
procedures, rates, and conditiong shall be the same as those
applicable to comparable business placed with the controlled
insurer by a producer other than the controlling producer.

h. The rates and terms of the controlling producer's
ccmmissions, charges, or other fees and the purposes for those
caaiges or fees. The rates of the commissionrns, charges, and
other fees shall be no greater than those applicabie to
comparable business placed with the controlled insurer by
producers other than controlling producers. For purposes of
this paragraph and paragraph "g" of this subsection,
"comparable business" includes the same lines of insurance,
same kinds of insurance, same kinds of risks, similar policy
limits, and similar quality of business.

1. If the contract provides that the controlling producer,
on insurance business placed with the contrclled insurer, is
to be compensated contingent upon the insurer's profits on
that business, then such compensation shall not be determined
and paid until at least five vears after the premiums on

liability insurance are earned and at least one year after the
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premiums are earned on any other insurance. In no event shall
the commissions be paid until the adequacy of the controlled
insurer's reserves on remaining claims has been independently
verified pursuant to subsection 4, paragraph “a".

j. A limit on the controlling producer's writings in
relation to the controlled insurer's surplus and total
writings. The insurer may establish a different limit for
each line or subline of business. The controlled insurer
shall notify the controlling producer when the applicable
limit 1s apprcached and shall not accept business from the
controlling producer which would exceed the limit. The
controlling producer shall not place business with the
controlled insurer if it has been notified by the controlled
insurer that the lihit has been reached.

kK. The controlling producer may negotiate but shall not
bind reinsurance on behalf of the controlled insurer on
business the controlling producer places with the contrclled
insurer, except that the controlling producer may bind
facultative reinsurance contracts pursuant to obligatory
facultative agreements 1f the contract with the controlled
insurer contains underwriting guidelines including, for both
reinsurance assumed and ceded, a list of reinsurers with which
such automatic agreements are in effect, the coverages and
amounts or percentages that may be reinsured, and commission
schedules.

3. AUDIT COMMITTEE. A controlled insurer must establish
an audit committee of the board of directors composed of
independent directors. Prior to approval of the annual
financial statement, the audit committee shall meet with
management, the insurer's independent certified public
accountants, and an independent casualty actuary or other
independent loss reserve specialist acceptable to the
commissioner, to review the adeguacy of the insurer's loss
reserves.,

4. REPORTING REQUIREMENTS.
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a. In addition to any other required 10ss reserve
certification, the controlled insurer shall ananually, on April
1 of each year, file with the commissioner an ocopinion of an
indegendent casualty actuary, or another independent loss
reserve specialist acceptable to the commissioner, reporting
iess ratios for each line of business written and attesting to
the adeguacy of loss reserves established for losses incurred
and outstanding as of year-end on business placed by the
producer, including incurred but not reported losses.

b. Tne controlled insurer shall annually repoct to iLhe
commissioner the amount of commissions paid to the producer,
the percentage such amount represents of the net premiums
written, and comparable amounts and percentage paid to
noncontrolling producers for placements of the same kinds of
lnsurance.

Sec. 39. NEW SECTION. 510A.5 DISCLOSURE.

The producer, prior to the effective date of the policy,

shall deliver written notice to the prospective insured

disclosing the relationzhip between the producer and the
controliled insurer; except that, if the business is placed
through a subproducer who is not a controlling producer, the
controlling producer shall retain in the producer's records a
signed commitment from the subproducer that the subproducer is
aware of the relationship between the insurer and the producer
and that the subproducer has notified or will notify the
insured.

Sec. 40. Section 521A.5, subsection 3, Code Supplement
1991, is amended by striking the subsection and inserting in
lieu thereof the following:

3. A domestic insurer shall not pay any extraordinrary
dividend or make any other extraordinary distribution to its
shareholders until thirty days after the commissioner has
received notice of the declaration of the dividend or
distribution and has not disapproved such payment within the

period, or at the time the commissioner has approved the
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payment within the thirty-day period.

For purposes of this subsection, an extraordinary dividend
or distribution includes any dividend or distribution of cash
or other property, whose fair market value together with that
of other dividends or distributions made within the preceding
twelve months exceeds the lesser of ten percent of the
insurer's surplus related to policyholders as of the thirty-
first day of December next preceding, or the net gain from
operations of the insurer, if the insurer is a life insurer,
or the net income, 1f the insurer is not a life insurer, not
including realized capital gains, for the twelve-month period
ending the thirty-first day of December next preceding, but
does not include pro rata distributions of any class of the
insurer's own securities. In determining whether a dividend
or distribution is extraordinary, an insurer may carry forward
net income or gain from operations from the previous two
calendar years that has not already been paid out as
dividends. This carry-forward shall be computed by taking the
net income or gain from operations from the second and third
preceding calendar years, not including realized capital
gains, less dividends paid in the second and immediately
preceding calendar years.

Notwithstanding any other provision of law, an insurer may
declare an extraordinary dividend or distribution which 1s
conditional upon the commissiocner's approval of the dividend
or distribution and the declaration does not confer any rights
upon shareholders until the commissioner has approved the
payment of the dividend or distribution or the commissioner
has not disapproved the payment within the thirty-day period
as provided in this subsection.

Sec. 41. Section 507.13, Code 1991, is repealed.

Sec. 42, Section 41 of this Act, as it amends section
521A.5, subsection 3, Code Supplement 1991, is effective
October 31, 1993.

EXPLANATION
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The national association of insurance commissioners {NAIC)
has initiated a program ic accredit state insurance
departments as approved insurance regulators. The NAIC
minimum standards for accreditation require a state to have
certain NAIC model Acts and laws which relate to solvency and
financial oversight.

Sections 1 through 7 and 42 amend chapter 507 relating to
insurance company examinations. Sections 507.1 through 507.3,
507.6, 507.10, and 507.17 are stricken and replaced. Section
507.14 is amended. Section 507.13 is repealed.

Section 1 establishes the purpose and definitions of
chapter 507.

Section 2 extends the minimum examination cycle to five
years while allowing the commissioner to conduct examinations
as often as deemed appropriate.

Section 3 astablishes the commissioner's authority to
retain attorneys, appraisers, independent actuaries,
independent certified public accountants, or other
professionals and specialists as "examiners” and to bill the
attendant costs to the company under examination. It also
glives the commissioner the right tc¢ terminate or suspend a
financial examination to pursue other legal or regulatory
actlion against the company and to introduce as prima facie
evidence or to otherwise make public any preliminary findings
of fact or conclusions made in the course of the examination.

Section 4 contains language on potential confiicts of
interest that may bar an individual from appointment as an
examiner.

Section 5 revises the timetable for filing and adopting
exam reports, and provides a delineation of the prescribed
sequence for the filing, adoption, and issuance of orders and
publication of reports.

Under this secticn, the examiner-in-charge now has no more
than 60 days from completion of an exam to file a verified and

sworn wiitten exam report. Upon receipt, the division must
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then forward the report to the company

the insurer to rebut any matters conta

225 H.F.

allowing 30 days for

ined in the examination

report. At the end of the 30 days, the commissioner 1is
provided an additional 20 days to review the examination

documents.
Under section 6, the regulators and

NAIC are obligated to

protect the confidentiality of all information and

documentation developed during the cou
examination, with certain exceptions.

Secticon 7 protects examiners from c
liability.

Sections 8-41 incorporate changes i
conform Iowa law to NAIC model laws.
both additional requirements imposed f
of the NAIC and corrections of deficie
division's NAIC examination.

rse of a financial

ivil and criminal

n existing laws to
These changes reflect
rom the ongoing efforts

ncies noted during the

Chapters 507C, 510A, and 521A are amended. Among the

changes:

Section 10 expands the definition o
section 12 expands court jurisdiction.

Section 13 establishes repayment as
release from a delinquency proceeding.

Section 15 expands requirements for
court.

Section 16 provides for an advisory
rehabilitator, section 17 authorizes a
institute an actlion or proceeding, and
the rehabilitator to obtain a court or

Section 19 requires an appeal pende
proceedings.

Secticn 22 requires notice to agent
claimants of possible guaranty associa

Sections 24 through 29 further amen
provisions.

Section 30 provides funds which the

.—34_

£ "insolvency”, and

a condition for a

accounting to the

committee for a
rehabilitator to
section 18 provides for
der of liquidation.

ncy plan in liquidation
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tion coverage.

d liquidation

commissioner may use
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for detection and prevention of future insolvencies. .
Sections 32 through 34 relate to ancillary proceedings for

a liguidatien in another state.
Sections 35 through 3% rewrlite new chapter 510A in the Code

Supplement relating to property and casualty insurers.
Sections 40 and 41 amend chapter 521A& relating to
acquisitions by insurers.
Section 42 repeals section 507.13.

Section 43 provides a special effective date for section

41.

L5B 52285V 74

mi/mc/6




HOUSE CLIP SHEET MARCH 26, 1992 Page 19

SENATE FILE 2286

H-5517

p—

Amend Senate File 2286, as passed by the Senate, as
follows:

1. Page 22, by inserting after line 30, the
following:

"Sec. . The commissioner of insurance shall
conduct a study relating to the issues involved with
compulsory proof of financial responsibility for all
operators of motor vehicles in this state. The study :
shall include an analysis of the impact of requiring
such coverage, including the number of additional
operators acquiring coverage, the effect on premium
costs to consumers, the impact on expenses which would
be incurred by insurance carriers as a result of
losses paid under such policies, and other related
issues.

The commissioner of insurance shall conduct at
least one public hearing in each of the five new
congressional districts during the 1992 legislative
interim concerning the issue of compulsory proof of
financial responsibility for all operators of motor
vehicles in this state. The commissioner shall
provide adequate notice of such hearings and encourage
participation by all citizens in this state. The
commissioner shall make an accurate record or summary
of each meeting and provide a complete report to the
general assembly no later than January 20, 1993,
concerning the proceedings.” ~

2. Page 32, line 32, by striking the figure "41"
and inserting the following: "40".

3. By renumbering as necessary.

By COMMITTEE ON COMMERCE

HANSEN of Woodbury, Chairperson

H-5517 FILED MARCH 25, 1992
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SENATE CLIP SHEET APRIL 2, 1992 Page 5

HOUSE AMENDMENT TO
SENATE FILE 2286
5-5480

Amend Senate File 2286, as passed by the Senate, as
follows:

1. Page 32, by inserting after line 30, the
following:

"Sec. ___ . The commissioner of insurance shall
conduct a study relating to the issues involved with
compulsory proof of financial responsibility for all
operators of motor vehicles in this state. The study
shall include an analysis of the impact of requiring
such coverage, including the number of additional
operators acquiring coverage, the effect on premium
COsts to consumers, the impact on expenses which would
be incurred by insurance carriers as a result of
losses paid under such policies, and other related
issues.

The commissioner of insurance shall conduct at
least one public hearing in each of the five new
congressional districts during the 1992 legislative
interim concerning the issue of compulsory procof of
financial responsibility for all operators of motor
vehicles in this state. The commissioner shall
provide adequate -notice of such hearings and encourage
participation by all citizens in this state. The
24 commissioner shall make an accurate record or summary
25 of each meeting and provide a complete report to the

6 general assembly no later than January 20, 1993,
27 concerning the proceedings.”

B BO B A 1 b b b bt s b e e
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28 2. Page 32, line 32, by striking the figure "41"
29 and inserting the following: ™40".
30 3. By renumbering as necessary.

RECEIVED FROM THE HQUSE

5-5480 FILED APRIL 1, 1992
'.414’8%,; Lo Gt XL 4/6 (/? /_23‘/>
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Ses s SENATE/HOUSE FILE D&X,é
Doyea BY (PROPOSED DEPARTMENT OF
P msh_ COMMERCE/DIVISION OF

INSURANCE BILL)

Passed Senate, Date Passed House, Date
Vote: Ayes Nays Vote: Ayes Nays
Approved

A BILL FOR

1 An Act relating to insurance regulation, including the financial
2 supervision and solvency oversight of insurance companies by
3 the commissioner of insurance and accreditation of the
[}' 4 division of insurance as an approved insurance regulator by
5 the national association of insurance commissioners, and
6 providing penalties and an effective date.
7 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
8
9

10
11
12
13
14
15
16
17
18
19
20
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Section 1. Section 507.1, Code 1991, is amended by
striking the section and inserting in lieu therecof the
following:

507.1 PURPOSE -- DEFINITIONS.

1. The purpose of this chapter is to provide an effective
and efficient system for examining the activities, operations,
financial condition, and affairs of all persons transacting
the business of insurance in this state and all persons
otherwise subject to the jurisdiction of the commissioner.
The chapter is intended to enable the commissioner to adopt a
flexible system of examinations which directs resources as
deemed appropriate and necessary for the administration of the
insurance and insurance-related laws of this state.

2. BAs used in this chapter, unless the context otherwise
requires:

a. "Commissioner" means the commissioner of insurance of
this state.

b. "Company" means any person engaging in or proposing or
attempting to engage in any transaction or kind of insurance
or surety business and any person or group ¢f persons who may
otherwise be subject to the administrative, requlatory, or
taxing authority of the commissioner.

¢. "Division" means the division of insurance of the
department of commerce.

d. "Examiner" means any individual or firm authorized by
the commissioner to conduct an examination pursuant to this
chapter.

e. "Insurer" includes all companies or associations
organized under chapter 508, 511, 512A, 512B, 514, 514B, 515,
515C, or 518A, associations subject to chapters 518 and 520,
and companies or associations admitted or seeking to be
admitted to this state under any of those chapters,

f. "Person” means any individual, aggregation of
individuals, trust, association, partnership, or corporation
or an affiliate of any of these.

-]




O O -~ 0 b W

W W W W w WD NN N R R B N b et b e s
Ul o W N O W00 S Y T e W D W 0] Y e W R OO

U
3

Sec. 2. Section 507.2, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

507.2 AUTHORITY, SCOPE, AND SCHEDULING OF EXAMINATIONS.

1. The commissioner or any of the commissioner's examiners
may conduct an examination under this chapter of any company
as often as the commissioner deems appropriate, but at a
minimum, shall conduct an examination of any domestic insurer
licensed in this state no less than once every five years. 1In
scheduling and determining the nature, scope, and frequency of
the examinations, the commissioner shall consider such matters
as the results of financial statement analyses and ratios,
changes in management or ownership, actuarial opinions,
reports of independent certified public accountants, and other
criteria as set forth in the examiners' handbook adopted by
the national association of insurance commissioners and in
effect when the commissioner exercises discretion under this
section.

2. For purposes of completing an examination of any
company pursuant to this chapter, the commissioner may examine
or investigate any person, or the business of any person, in
so far as the examination or investigation is, in the sole
discretion of the commissioner, necessary or material to the
examination of the company. '

3. In lieu of an examination under this chapter of any
foreign or alien insurer licensed in this state, the
commissioner may accept an examination report on the company
as prepared by the regulatory authority for insurance for the
company's state of domicile or port-of-entry state until
January 1, 1994. Thereafter, such reports shall only be
accepted if the regulatory authority was at the time of the
examination accredited under the national association of
insurance commissioners' financial regulation standards and
accreditation program or the examination is performed under
the supervision of an accredited regulatory autherity or with
the participation of one or more examiners who are employed by

_2_
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the accredited state and who, after a review of the
examination work papers and report, state under oath that the
examination was performed in a manner consistent with
standards and procedures required by their insurance
department,

Sec. 3. Section 507.3, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

507.3 CONDUCT OF EXAMINATIONS.

1. Upon determining that an examination should be
conducted, the commissioner or the commissioner's designee may
issue an examination warrant appointing one or more examiners
to perform the examination and instructing them as to the
scope of the examination. 1In conducting the examination, the
examiner shall observe those guidelines and procedures set
forth in the examiners' handbook adopted by the national
association of insurance commissioners. The commissioner may
also employ other guidelines as the commissioner deems
appropriate.

2. A company or person from whom information is sought and
its officers, directors, and agents shall provide to the
examiners appointed under subsection 1, timely, convenient,
and free access at all reasonable hours at its offices to all
books, records, accounts, papers, documents, and any or all
computer or other recordings relating to the property, assets,
business, and affairs of the company being examined. The
officers, directors, employees, and agents of the company or
person shall facilitate the examination and aid in the
examination so far as it is in their power to do so. The
refusal of any company, by its officers, directors, employees,
or agents, to submit to examinations or to comply with any
reasonable written request of the examiners is grounds for
suspension or revocation of, or nonrenewal of, any license or
authority held by the company to engage in the business of
insurance or other business subject to the commissioner's

jurisdiction., Should a company decline or refuse to submit to
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an examination as provided in this chapter, the commissioner
shall immediately revoke its certificate of authority, and if
the company is organized under the laws of this state, the
commissioner shall report the commissioner's action to the
attorney general, who shall immediately apply to the district
court for the appointment of a receiver to administer the
final affairs of the company.

3. The commissioner or any of the commissioner's examiners
may issue subpoenas, administer ocaths, and examine under oath
any person as to any matter pertinent to the examination.
Upon the failure or refusal of any person to obey a subpoena,
the commissioner may petition a court of competent
jurisdiction, and upon proper showing, the court may enter an
order compelling the witness to appear and testify or produce
documentary evidence. Failure to obey the court order is
punishable as contempt of court.

4. When making an examination under this chapter, the
commissioner may retain attorneys, appraisers, independent
actuaries, independent certified public accountants, or other
professionals and specialists as examiners, the cost of which
shall be borne by the company which is the subject of the
examination.

5. This chapter does not limit the commissioner's
authority to terminate or suspend any examination in order to
pursue other legal or regulatory action pursuant to the
insurance laws of this state. Findings of fact and
conclusions made pursuant to any examination are deemed to be
prima facie evidence in any legal or regulatory action.

Sec. 4. Section 507.6, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

S07.6 CONFLICT OF INTEREST.

1. An examiner shall not be appointed by the commissioner
if the examiner, either directly or indirectly, has a conflict
of interest or is affiliated with the management of or owns a

pecuniary interest in any person subject to examination under
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this chapter. This section shall not be construed to
automatically preclude an examiner from being any of the

following:

a. A policyholder or claimant under an insurance policy.

b. A grantor of a mortgage or similar instrument on the
examiner's residence to a regulated entity if done under
customary terms and ir the ordinary course of business.

¢. An investment owner in shares of regulated diversified
investment companies.

d. A settlor or beneficiary of a blind trust into which
any otherwise impermissible holdings have been placed.

2. Notwithstanding the requirements of subsection 7, the
commissioner may retain from time to time, on an individual
basis, qualified actuaries, certified public accountants, or
cther similar individuals who are independently practicing
their professions, even though the persons may from time to
time be similarly employed or retained by persons subject to
examination under this chapter.

Sec. 5. Section 507.10, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

507.10 EXAMINATION REPORTS.

1. GENERAL DESCRIPTION, All examination reports shall be
comprised only of facts appearing upon the books, records, or
other documents of the company, its agents, or other persons
examined, or as ascertained from the testimony of its officers
or agents or other persons examined concerning its affairs,
and such conclusions and recommendations as the examiners find
reasonably warranted from the facts.

2. FILING OF EXAMINATION REPORT. No later than sixty days
fellowing completion of the examination, the examiner in
charge shall file with the division a verified written report
of examination under oath. Upon receipt of the verified
report and after administrative review, the division shall
transmit the report to the company examined, together with a
notice which shall afford the company examined a reasonable

~5=-
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opportunity of not more than twenty days to make a written
submission or rebuttal with respect to any matters contained
in the examination report.

3. ADOPTION OF REPORT ON EXAMINATION. Within twenty days
of the end of the period allowed for the receipt of written
submissions or rebuttals, the commissioner shall fully
consider and review the report, together with any written
submissions or rebuttals and any relevant portions of the
examiner's work papers and enter an order which does one of
the following:

a. Adopts the examination report as filed or with
medification or corrections. If the examination report
reveals that the company is operating in violation of any law
or a rule or prior order of the commissioner, the commissioner
may order the company to take any action the commissioner
considers necessary and appropriate to cure the violation.

b. Rejects the examination report with directions to the
examiners to reopen the examination for purposes cf obtaining
additional data, documentation, or information, and refiling
pursuant to subsection 1 above.

c. Calls for an investigatory hearing with no less than
twenty days notice to the company for purposes cof obtaining
additional documentation, data, information, and testimony.

4. ORDERS AND PROCEDURES.

a. All orders entered pursuant to subsection 3, paragraph
"a®, shall be accompanied by findings and conclusions
resulting from the commissioner's consideration and review of
the examination report, relevant examiner work papers, and any
written submissions or rebuttals. Any such order is a final
administrative decision and may be appealed pursuant to
chapter 17A, and shall be served upon the company by certified
mail, together with a copy of the adopted examination report.
Within thirty days of this issuance of the adopted report, the
company shall file affidavits executed by each of its
directors stating under cath that they have received a copy of
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the adopted report and related orders.

b. Any hearing conducted under subsection 3, paragraph
"c", by the commissioner or an authorized representative,
shall be conducted as a nonadversarial, confidential,
investigatory proceeding as necessary for the resolution of
any inconsistencies, discrepancies, or disputed issues
apparent upon the face of the filed examination report or
indicated as a result of the commissioner’'s review of relevant
work papers or by the written submission or rebuttal of the
company. Within twenty days of the conclusion of any such
hearing, the commissioner shall enter an order pursuant to
subsection 3, paragraph "a".

(1) The commissioner shall not appoint an examiner as an
authorized representative to conduct the hearing. The hearing
shall proceed expeditiously with discovery by the company
limited to the examiner's work papers which tend to
substantiate any assertions set forth in any written
submission or rebuttal. The commissioner or a representative
acting on the commissioner's behalf may issue subpoenas for
the attendance of any witnesses or the production of any
documents deemed relevant to the investigation whether under
the control of the division of insurance, the company, or
other persons. The documents produced shall be included in
the record and testimony taken by the commissioner or a
representative acting on the commissioner's behalf shall be
under cath and preserved for the record.

This section does not require the division of insurance to
disclose any information or records which would indicate or
show the existence of any investigation or activity of a
criminal justice agency.

{2) The hearing shall proceed with the commissioner or
the commissioner's representative posing gquestions to the
persons subpoenaed. Thereafter the company and the division
may present testimony relevant to the investigation. Cross
examination shall be conducted only by the commissioner or the
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commissioner's representative. The company and the division
shall be permitted to make closing statements and may be
represented by counsel.

5. PUBLICATION AND USE.

a. Upon the adoption of the examination report under
subsection 3, paragraph "a", the commissioner shall continue
to hold the content of the examination report as private and
confidential information for a period of twenty days except to
the extent provided in subsection 2. Thereafter, the
commissioner may open the report for public inspection so long
as no court of competent jurisdiction has stayed its
publication.

b. The commissioner is not prevented from disclosing the
content of an examination report, preliminary examination
report or results, or any matter relating to the report, to an
insurance department of any other state or country, or to law
enforcement officials of this or any other state or an agency
of the federal government at any time, so long as such agency
or office receiving the report, or matters relating to the
report, agrees in writing to maintain the confidentiality of
the report or such matters in a manner consistent with this
chapter.

c. If the commissioner determines that regulatory action
is appropriate as a result of any examination, the
commissioner may initiate any proceeding or action as provided
by law.

6. CONFIDENTIALITY OF ANCILLARY INFORMATION, All working
papers, recorded information, documents, and copies of such
items produced by, obtained by, or disclosed to the
commissioner or any other person in the course of an
examination made under this chapter shall be given
confidential treatment and are not subject to subpoena and
shall not be made public by the commissioner or any other
person, except to the extent provided in subsection 5. Access
may also be granted to the national association of insurance

-8=-
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commissioners, Such parties must agree in'writing prior to
receiving the information to maintain the confidentiality of
the information in the same manner as required by this
section, unless the prior written consent of the company to
which the information pertains has been obtained.

Sec. 6. Section 507.14, Code Supplement 1991, is amended
to read as follows:

507.14 CONFIDENTIAL DOCUMENTS —-- EXCEPTIONS.

A preliminary reporty-pretiminary-or-£inat; of an
examination of a domestic or foreign insurer, and all notes,
work papers, or other documents related to an examination of
an insurer are not public records under chapter 22 except when
sought by the insurer to whom they relate, or an insurance
regulator of another state, or the national association of

insurance commissioners, and shall be privileged and
confidential in any judicial or administrative proceeding
except any of the following:

1. An action commenced by the commissioner under chapter

507C.
2. An administrative proceeding brought by the insurance

division under chapter 17A.

3. A judicial review proceeding under chapter 17A brought
by an insurer to whom the records relate.

4. An action or proceeding which arises out of the
criminal provisions of the laws of this state or the United
States.

5. An action brought in a shareholders' derivative suit
against an insurer.

6. An action broﬁght to recover moneys or to recover upon
an indemnity bond for embezzlement, misappropriation, or
misuse of insurer funds.

7. Any other legal action which the commissioner deems

appropriate,
A-report-of-an-examination-of-a-domestic-or-foreign-insurer

whieh-is-preiiminary-under-the-rules~-of-the-divisron-is-noe-a
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A financial statement filed by an employer self-insuring
workers' compensation liability pursuant to section 87.11, or
the working papers of an examiner or the division in
connection with calculating appropriate security and reserves
for the self-insured employer are not public records under
chapter 22 except when sought by the employer to which the
financial statement or working papers relate or an insurance
or workers' compensation self-insurance regulator of another
state, and are privileged and confidential in any judicial or
administrative proceeding. The financial information of a
nonpublicly traded employer which self~insures for workers'
compensation liability pursuant to section 87,11 is protected
as proprietary trade secrets to the extent consistent with the
commissioner's duties to oversee the security of self-insured
workers' compensation liability.

Sec, 7. Section 507.17, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

S07.17 IMMUNITY FROM LIABILITY.

1. A cause of action does not arise nor shall any
liability be imposed against the commissioner, the
commissioner's authorized representative, or any examiner
appocinted by the commissioner for any statements made or
conduct performed in good faith while carrying out the
provisions of this chapter. _

2. A cause of action does not arise, nor shall any
liability be imposed against any person for the act of
communicating or delivering information or data to the
commissioner or the commissioner's authorized representative,
Or an examiner pursuant to an examination made under this
chapter, if the act of communication or delivery was performed
in good faith and without fraudulent intent or the intent to
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deceive.

3. This section does not abrogate or modify in any way any
common law or statutory privilege or immunity enjoyed by any
person identified in subsection 1.

4. A person identified in subsection 1 is entitled to an
award of attorney's fees and costs if the person is the
prevailing party in a civil cause of action for libel,
slander, or any other relevant tort arising out of activities
in carrying out the provisions of this chapter and the party
bringing the action was not substantially justified in doing
so. For purposes c¢f this section, a proceeding is
substantially justified if the proceeding has a reascnable
basis in law or fact at the time that it is initiated.

Sec. 8. Section 507C.1, subsection 4, unnumbered paragraph
1, Code 1991, is amended to read as follows:

The purpose of this chapter is the protection of the

interests of imsured insureds, claimants, creditors, and the
public, with minimum interference with the normal prerogatives

of the owners and managers of insurers, through all of the

following:

Sec. 9. Section 507C.1, subsection 4, Code 1991, is
amended by adding the following new paragraph:

NEW PARAGRAPH. g. Providing for a comprehensive scheme
for the rehabilitation and ligquidation of insurance companies
and those subject to this chapter as part of the regulation of
the business of insurance, the insurance industry, and

insurers in this state, Proceedings in cases of insurer
insclvency and delinguency are deemed an integral aspect of
the business of insurance and are of vital public interest and
concern.

Sec. 10. Section 507C.2, subsections 9, 10, 11, and 13,
Code 1991, are amended to read as follows:

9. “General assets" means all real, personal, or other
propertyy~reat-or-persenat, not specifically mortgaged,

pledged, deposited, or otherwise encumbered for the security
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or benefit of specified persons or classes of persons. As to
specifically encumbered property} "general assets" includes
all property or its proceeds in excess of the amount necessary
to discharge the sum or sums secured by the property or its
proceeds. Assets held in trust and on deposit for the
security or benefit of all policyholders or all policyholders
and creditors, in more than a single state, shall be treated
as general assets.

10. *"Guaranty association" means the Iowa insurance
guaranty association created in chapter 515B, the Iowa life
and health insurance guaranty association created in chapter
508C, and any other similar entity either presently existing
or to be created by the general assembly for the payment of
claims of insolvent insurers. "“Foreign guaranty association"
means a similar entity presently existing in or to be created
in the future by the legislature of any other state.

11. "Insolvéncy" or "insolvent" means either any of the

following:
a. For an insurer issuing only assessable fire insurance

policies, either of the following:

{1) The inability to pay any obligation within thirty days
after it becomes payable.

(2) If an assessment is made, the inability to pay the
assessment within thirty days following the date specified in
the first assessment notice issued after the date of loss.

b. For am any other insurer that it is unable to pay its
cbligations when they are due, or when its admitted assets do
not exceed its liabilities plus the greater of:

(1) Any capital and surplus required by law for its

crganization.
{(2) The total par or stated value of its authorized and

issued capital stock.

b c. As to an insurer licensed to do business in this
state as of July 1, 1984, which does not meet the standard
established under paragraph "a b", the term "insolvency" or
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O 0~ A U b W e

W W W W W W NN RN R R RN R b e e e e e
W b W N O WU OBV S Wl DWW 0 SN W H O

S.F. H.F.

"insolvent" shall mean, for a period not to exceed three years
from July 1, 1984, that it is unable to pay its obligations
when they are due or that its admitted assets do not exceed
its liabilities plus any reguired capital contribution ordered
by the commissioner under provisions of the insurance law.

For purposes of this subsection "liabilities"” shali-inciude
includes but is not be limited to reserves required by statute
or by the division's rules or specific requirements imposed by
the commissioner upon a company at the time of or subsequent
to admission.

13. "Preferred claim" means a claim with respect to which
the terms of this chapter granme¢ accord priority of payment
from the general assets of the insurer.

Sec. 11. Section 507C.4, subsection 3, paragraph b, Code
1991, is amended to read as follows:

b. In an action on or incident to a reinsurance contract,
if the person served is a reinsurer who has at any time
written a policy of reinsurance for an insurer against which a
rehabiiitation-or-itquidation-order-is-in-effect-when-the
setion-ts-commenced delinquency proceeding has been

instituted, or is an agent.or broker of or for the reinsurer
and the action results from or is incident to the relationship

with the reinsurer.

Sec. 12. Section 507C.4, subsection 3, Code 1991, is
amended by adding the following new paragraphs:

NEW PARAGRAPH. d. In an action if the person served is or
was at the time of the institution of the delinquency
proceeding against the insurer holding assets which are the
subject of the proceéding and in which the receiver claims an
interest on behalf of the insurer.

NEW PARAGRAPH. e. If the person served is obligated to
the insurer in any way whatsocever, in an action on or incident

to the obligation.
Se¢, 13. NEW SECTION. 507C.BA CONDITION ON RELEASE FROM

DELINQUENCY PROCEEDINGS.

-13-




An insurer subject to a delinguency proceeding shall not be
released from the delinquency proceeding unless the proceeding
is converted into a rehabilitation or liquidation proceeding;
shall not be permitted to solicit or accept new business, or
request or accept the restoration of any suspended or revoked
license or certificate of authority; and shall not be returned
to the control of the insurer's shareholders or private
management, or have any of the insurer's assets returned to
the control of its shareholders or private management, until
all payments of or on account of the insurer's contractual
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11 obligations by all guaranty associations, along with all
12 expenses of such obligations and interest on all such payments
13 and expenses, have been repaid to the guaranty association or
14 a plan of repayment by the insurer is approved by the guaranty
15 association.
@' 16  Sec. 14. Section 507C.11, Code 1991, is amended to read as
‘W17 follows: '

18 507C.11 CONFIDENTIALITY OF HEARINGS.
19 Notwithstanding chapter 22, in all administrative
20 proceedings pursuant to sections 507C.9% and 507C.10 all

records and documents pertaining to or a part of the record of
the proceedings are confidential except as is necessary to
obtain compliance with a proceeding. However, the records may
be released if either of the following occurs:

1. The insurer requests that the records be made public.

2. After a hearing on the issue with the parties to the
proceeding, the court orders that the records be made public.
Until such court order., the clerk of court shall hold all

[T ST I S ST ST S )
D~ N bW

29 papers filed in a confidential file.

30 Sec. 15. Section 507C.13, subsection 2, Code 1991, is
31 amended to read as follows:

32 2. An order issued under this section shaii-regquire
33 requires accounting to the court by the rehabilitator.

Accountings shall be at intervals the court specified

W W
(VAN <Y

specifies in the order. Each accounting must include a report
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concerning the rehabilitator's opinion _as to whether a plan
pursuant to section 507C.14, subsection 4, will be prepared.
If the rehabilitator includes in any accounting that such a
plan is likely, the accounting shall alsc include a proposed
timetable for the preparation and implementation of the plan.

Sec. 16. Section 507C.14, Code 1991, is amended by adding
the following new subsection following subsection 2, and
renumbering the remaining subsections:

NEW SUBSECTION. 2A. The rehabilitator, with the approval

of the court, may appoint an advisory committee of

policyholders, claimants, or other creditors including
guaranty associations, should the rehabilitator deem it to be
necessary. Each member of the advisory committee shall be
reimbursed for necessary travel and actual expenses incurred
in fulfilling the duties of the advisory committee. The
rehabilitator shall not appoint any other committee related to
proceedings pursuant to this chapter.

Sec. 17. Section 507C.15, subsections 1 and 2, Code 1991,
are amended to read as follows:

l. A court in this state, before which an action or
proceeding in which the insurer is a party or is obligated to
defend a party is pending when a rehabilitation order against
the insurer is entered, shall stay the action or proceeding
for ninety days and any additional time as necessary for the
rehabilitator to obtain proper representation and prepare for
further proceedings. The rehabilitator shall take action
respecting the pending litigation as necessary in the
interests of justice and for the protection of creditors,
policyholders, and the public. The rehabilitator shall
immediately consider all litigation pending outside this state
and shall petition the courts having jurisdiction over that
litigation for stays whenever necessary to protect the estate

of the insurer.
2. A statute of limitations or defense of laches shall not

run in an action by or against an insurer between the filing
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of a petition for appointment of a rehabilitator for that
insurer and the order granting or denying that petition. An
action by or against the insurer that might have been
commenced when the petition was filed may be commenced for at
least sixty days after the order of rehabilitation is entered
or the petition is denied. The rehabilitator, upon the
1ssuance of an order for rehabilitation pursuant to section
507C.13, may institute an action or proceeding on behalf of
the insurer based upon a cause of action for which the period
of limitation has not expired at the time of the filing of the
petition for an order to rehabilitate. The action or
proceeding by the rehabilitator may be instituted within one
year or a longer period if provided by applicable law, of the
issuance of the order for rehabilitation.

Sec. 18. Section 507C.16, Code 1991, is amended by adding
the following new subsection:

NEW SUBSECTION. 3. If the payment of obligations pursuant
to a policy issued by the insurer is suspended in substantial

part for a period of six months at any time after the
appeintment of the rehabilitator, and the rehabilitator has
not filed an application for a plan pursuant to section
507C.14, subsection 4, the rehabilitator shall petition the
court for an order of liquidation on grounds of insolvency.

Sec. 19. Section 507C.18, Code 1991, is amended to read as
follows: '

507C.18 LIQUIDATION ORDERS.

1. An order to liquidate the business of a domestic
insurer shall appoint the commissioner as liquidator and shall
direct the liquidator to immediately take possession of the
assets of the insurer and to administer them under the general
supervision of the court. The liquidator shaii-be is vested
with the title to the property, contracts, and rights of
action and the books and records of the insurer ordered
liquidated, wherever located, as of the entry of the final
order of liquidation. The filing or recording of the order

_16_
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with the clerk of the court and the recorder of deeds of the
county in which its principal office or place or business is
located, or, in the case of real estate with the reccorder of
deeds of the county where the property is located, shaii-be is
notice as a deed, bill of sale, or other evidence of title
duly filed or recorded with the recorder of deeds.

2. Upon issuance of the order, the rights and liabilities
of an insurer and of its creditors, policyholders,
shareholders, members, and other persons interested in its
estate shall become fixed as of the date of entry of the order
cf liguidation, except as provided in sections 507C.19 and
507C.37.

3. An order to liquidate the business of an alien insurer
domiciled in this state shait must be in the same terms and
have the same legal effect as an order to liquidate a domestic
insurer, except that the assets and the business in the United
States shall be the only assets and business included in the
order.

4. At the time of petitioning for an order of liguidation,
or at any time thereafter, the commissioner, after making
appropriate findings of an insurer's insolvency, may petition
the court for a declaration of insolvency. After providing
notice and hearing as it deems proper, the court may make the
declaration.

5. An order issued under this section shall require
accounting to the court by the liquidator. Accountings, at a
minimum, must include all funds received or disbursed by the
ligquidator during the current period. An accounting shall be
at-intervais-apecified-in~the filed within one year of the
ligquidation order and at such other times as the court may
require.

6. a. Within five days of the effective date of this
section or, if later, within five days after the initiation of

an appeal of an order of liquidation, which order has not been

stayed, the commissioner shall present for the court's

-.17_
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32
33
34
35

approval a plan for the continued performance of the defendant
company's policy claims obligations, including the duty to
defend insureds under liability insurance policies, during the
pendency of an appeal. The plan shall provide for the
continued performance and payment of policy claims obligations
in the normal course of events, notwithstanding the grounds
alleged in support of the order of liguidation including the
ground of insclvency. If the defendant company's financial
condition will not, in the judgment of the commissioner,

support the full performance of all policy claims obligations
during the appeal pendency pericd, the plan may prefer the
claims of certain policyholders and claimants over creditors
and interested parties as well as other policyholders and
claimants, as the commissioner finds to be fair and equitable
considering the relative circumstances of such policyholders
and claimants. The court shall examine the plan submitted by
the commissioner and if it finds the plan to be in the best
interests of the parties, the court shall approve the plan.
No action shall lie against the commissioner or any of the
commissioner's deputies, agents, clerks, assistants, or
attorneys by any party based on preference in an appeal
pendency plan approved by the court.

b. The appeal pendency plan shall not supersede or affect
the obligations of any insurance guaranty association.

c¢. Any such plans shall provide for equitable adjustments
to be made by the liquidator to any distributions of assets to
guaranty associations, in the event that the liquidator pays
claims from assets of the estate, which would otherwise be the
obligations of any pérticular guaranty association but for the
appeal of the order of liquidation, such that all guaranty
associations equally benefit on a pro rata basis from the
assets of the estate. If an order of ligquidation is set aside
upon an appeal, the company shall not be released from
delinguency proceedings unless and until all funds advanced by

a guaranty association, including reasonable administrative
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expenses in connedtion therewith relating to c¢cbligations of
the company, shall be repaid in full, together with interest
at the judgment rate of interest, or unless an arrangement for
repayment thereof has been made with the consent of all
applicable gquaranty associations. '

Sec. 20. Section 507C.21, subsection 1, paragraph j, Code
1991, 1s amended to read as follows:

3. Borrow money on the security of the insurer’s assets or
without security and execute and deliver documents necessary
to that transaction for the purpose of facilitating the
liquidation. Money borrowed pursuant to this paragraph shall
be repaid as an administrative expense and have priority over
any other class 1 claims under the priority of distribution
established in section 507C.42. .

Sec. 21. Section 507C.21, subsection 1, Code 1991, is
amended by adding the following new paragraph:

NEW PARAGRAPH., w. Audit the books and records of all
agents of the insurer which relate to the business of the

insurer.

Sec. 22, Section 507C.22, Code 1991, is amended by adding
the following new subsection: -

NEW SUBSECTION. 2A. a. Notice to agents of the insurer
and potential claimants who are policyholders under subsection
1, where applicable, shall include notice that coverage by
state guaranty associations may be available for all or part
of policy benefits in accordance with applicable state

guaranty laws.

b. The liquidator shall promptly provide to the guaranty
associations such information concerning the identities and
addresses of the policyholders and their policy coverages as
may be within the liquidator's possession or control, and
otherwise cooperate with guaranty associations to assist them
in providing to the policyholders timely notice of the
guaranty associations' coverage of policy benefits including,
as applicable, coverage of claims and continuation or

-19=
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termination of coverage.

Sec. 23. Section 507C.23, subsection 2, Code 1591, is
amended to read as follows:

2. An agent failing to give-notice-or-fite-a-report-of
eompiiance provide information as required in subsection 1 may
be subject to payment of a penalty of not more than one
thousand dollars and may have the agent's license suspended.
The penalty is to be imposed only after a hearing held by the
commissioner.,

Sec. 24. Section 507C.24, subsections 1 and 2, Code 1991,
are amended to read as follows:

1., After the issuance of an order appointing a liquidator
of a domestic insurer or of an alien insurer domiciled in this
state, action at law or equity shall not be brought against
the insurer or liquidator in this state or elsewhere, nor
shall existing actions be maintained or further presented
after issuance of the order. The courts of this state shall
give full faith and credit to injunctions against the
ligquidator or the insurer or the continuation of existing
actions against the liquidator or the insurer, when the
injunctions are included in an order to liquidate an insurer
issued pursuant to corresponding provisions in other states.
Whenever in the liquidator's judgment, protection of the
estate of the insurer necessitates intervention in an action

against the insurer that is pending outside this state, the
liguidator may intervene in the action. The liquidator may
defend, at the expense of the estate of the insurer, an action
in which the liquidator intervenes under this section.

2. Within two years or such additional time as applicable
law may permit, the liquidator may after the issuance of an
order for liquidation institute an action or proceeding on
behalf of the estate of the insurer upon any cause of action-
against which the period of limitation fixed by applicable law
has not expired at the time of the filing of the petition upon
which the order is entered. Where If 3 period of limitation
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is fixed by agreement for instituting a suit or proceeding
upon a claim, or for filing a claim, proof of claim, proof of
loss, demand, notice, or the like, or where 1f in a
proceeding, judicial or otherwise, a period of limitation is
fixed in the proceeding or pursuant to applicable law for
taking an action, filing a claim or pleading, or doing an act,
and where-in-any-case if the period had not expired at the
date of the filing of the petition, the liquidator may, for
the benefit of the estate, take any action or do any act,
required of or permitted to the insurer, within a period of
cne hundred eighty days subseguent to the entry of an order
for liquidation, or within a further period as is shown to the
satisfaction of the court not to be unfairly prejudicial to
the other party.

Sec. 25, Section 507C.27, Code 1991, is amended by adding
the following new subsection:

NEW SUBSECTION. 2A. A person receiving any property from
the insurer or any benefit of the insurer which i1s a
fraudulent transfer under subsection 1 is personally liable
for the property or benefit and shall account to the

liquidator.

Sec. 26. Section 507C.30, subsection 2, Code 19%1, 1is
amended by adding the following new paragraph following
paragraph b and relettering the remaining paragraphs:

NEW PARAGRAPH., ¢. The obligation of the insurer is owed
to the affiliate of such person, or any other entity or
association other than the person.

Sec. 27. Section 507C.34, subsection 1, Code 1991, is
amended to read as follows:

1. Within one hundred twenty days of a f£inal determination
of insolvency under this chapter as assets become available,
the liquidator shall make application to the court for
approval of a proposal to disburse assets out of marshaled

assets to a guaranty association or foreign guaranty
" association having obligations because of the insolvency. An

3
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application and disbursement of assets shall be made from time
to time as assets become available. If the liquidator
determines that there are insufficient assets to disburse, the
application required by this section shall be considered
satisfied by a filing by the liquidator stating the reasons
for this determination.

Sec. 2B. Section 507C.40, Code 1991, is amended to read as
follows:

507C.40 CLAIMS OF SURETY.

If a creditor, whose claim against an insurer is secured in
whole or in parts by the undertaking of another person, fails
to prove and file that claim, then the other person may do so
in the creditor's names-~-Fhe-surety and shall be subrogated to
the rights of the creditor, whether the claim has been filed
by the creditor or by the surety other person in the
creditor's name to the extent that the surety other person
discharges the undertaking. However, in the absence of an
agreement with the creditor to the contrary, the surety other
perscn is not entitled to any distribution until the amount
paid to the creditor on the undertaking plus the distributions
paid on the claim from the insurer's estate to the creditor
equais equal the amount of the entire claim of the creditor.
An excess received by the creditor shall be held by the
creditor in trust for the sureey other person. As used in
this section, Ysurety? "other person" is not intended to apply
to a guaranty association or foreign guaranty association.

Sec. 29. Section 507C.42, subsections 1, 2, 3, 4, and 5,
Code 1991, are amended to read as follows:

1. CLASS 1. The costs and expenses of administration,
including but not limited to the following:

a. The actual and necessary costs of preserving or
recovering the assets of the insurer.

b. Compensation for all authorized services rendered in

the liquidation.
¢. Necessary filing fees.
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d.. The fees and mileage payable to witnesses.

e. Reasonabie Authorized reasonable attorney's fees and
other professional services rendered in the liquidation.

f. The reasonable eipenses of a guaranty association or
foreign guaranty association #m handling claims for loss
adjustment expenses.

2. CLASS 2. Debts-dme Reasonable compensation to
employees for services performed to the extent that they do
not exceed ene-thousand-deiiars two months of monetary
compensation and represent payment for services performed
within one year before the filing of the petition for
liquidation or, if the rehabilitation preceded ligquidation,
within one year before the filing of the petition for
rehabilitation., Officers and directors are not entitled to
the benefit of this priority. The priority is in lieu of
other similar priority which may be authorized by law as to

wages cor compensation of employees.

3. CLASS 3. Claims under policies, including claims of
the federal or any state or local government, for losses
incurred, including third-party claims, claims against the
insurer for liability for bodily injury or for injury to or
destruction of tangible property which are not under policies,
and c¢laims of a guaranty association or foreign guaranty
association., Claims under nonassessable policies for unearned

premium. Claims under life insurance and annuity policies,
whether for death proceeds, annuity proceeds, or investment
values shall be treated as loss claims. That portion of a
loss, indemnification for which is provided by other benefits
or advantages recovered by the claimant, shall not be included
in this class, other than benefits or advantages recovered or
recoverable in discharge of familial obligations of support or
by way of succession at death or as proceeds of life
insurance, or as gratuities. A payment by an employer to an
employee is not a gratuity.

4. CLASS 4. €iaims-under-nonassessabie-potietes-for
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enearned-premium-or-ether-premium Premium refunds, and claims
of general creditors, including claims of ceding and assuming
reinsurers in their capacity as such, and subrogation claims.
5. CLASS 5. Claims of the federal or any state or local
government except those under class 3. Claims, including
those of a governmental body for a penalty or forfeiture, are
allowed in this class only to the extent of the pecuniary loss
sustained from the act, transaction, or proceeding out of
which the penalty or forfeiture arose, with reasonable and
actual costs incurred. The remainder of such claims shall be
postponed to the class of claims under subsection 8.
Sec. 30. Section 507C.45, Code 1991, is amended by adding
the following new subsection:
NEW SUBSECTION. 3. Notwithstanding any other provision of
this chapter, funds as identified in subsection 1, with the
approval of the court, shall be made available to. the
commissioner for use in the detection and prevention of future
insolvencies., The commissioner shall hold these funds and
shall pay without interest, except as provided in section ‘
507C.42, to the person entitled to the funds or the person's |
legal representative upon proof satisfactory to the ‘
commissioner of the person's right to the funds. The funds 1
shall be held by the commissicner for a period of two years at
which time the rights and duties to the unclaimed funds shall

vest in the commissioner.

Sec. 31. Section 507C.46, subsection 2, Code 1991, is
amended to read as follows:

2. Any other person may apply to the court at any time for
an order under subsection 1. If the application is denied,
the applicant shall pay the costs and expenses ineiuding
ressonabie-artorneyta-£fee of the liquidator in resisting the
application including a reasonable attorney's fee,.

Sec. 32. Section S07C.52, subsection 1, Code 1991, is
amended to read as follows:

1. Except as to special deposits and security on secured
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claims under section 5070;53, subsection 3,‘the domiciliary
liquidator of an insurer domiciled in a reciprocal state shall
be vested with the title to the assets, property, contracts,
end rights of action, agents' balances, books, accounts, and
other records of the insurer located in this state. The date
of vesting is the date of the filing of the petition, if that
date is specified by the domiciliary law for the vesting of
property in the domiciliary state. Otherwise, the date of
vesting shaii-be is the date of entry of the order directing
possession to be taken. The domiciliary liquidator may
immediately recover balances due from agents and obtain
possession of the books, accounts, and other records of the
insurer located in this state. Subsect-to-section-587€+537
the-domiciitary-liquidator-may-aiso-recover-aii-ether-assets
of-the-itnsurer-iecated-in-this-states The domiciliary
ligquidator may also have the right to recover all other assets
of the insurer located in this state, subject to section
507C.53.

Sec. 33. Section 507C.55, subsection 2, Code 1991, is
amended to read as follows:

2. Claims belonging to c¢laimants residing in reciprocal
states shall be proved either in the liquidation proceeding in
this state as provided in this chapter or in ancillary
proceedings in the reciprocal states, if a claim filing
procedure is established in the ancillary proceeding. - If
notice of the claims and opportunity to appear and be heard is
afforded the domiciliary ligquidator of this state as provided
in section 507C.56, subsection 2, with respect to ancillary
proceedings, the final allowance of claims by the courts in
ancillary proceedings in reciprocal states shall be conclusive
as to amount and as to priority against special deposits or
other security located in such ancillary states, but shall not
be conclusive with respect to priorities against general
assets under section 507C.42.

Sec. 34. Section 507C.56, subsections 1 and 2, Code 1991,
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are amended to read as follows:

1. in-a-iiquidatien-proceseding-in-a-reciprocali-state
against-an-insurer-demiciied-in-that-state Promptly after the
appointment of the commissioner as ancillary receiver for an
insurer not domiciled in this state, the commissioner shall
determine whether there are claimants residing in this state

who are not protected by guaranty funds and whether the
protection of such claimants requires the establishing of a

claim filing procedure in the ancillary proceeding. If a

claim filing procedure is established, claimants against the
insurer who reside within this state may file claims either
with the ancillary receiver in this state, or with the
domiciliary liquidator. Claims shall be filed on or before
the last dates fixed for the filing of claims in the
domiciliary liquidation proceeding.

2. Claims belonging to claimants residing in this state
may be proved either in the domiciliary state under the law of
that state, or in ancillary proceedings in this state,
provided a claim filing procedure is established in the
ancillary proceeding. If a claimant elects to prove the claim
in this state, the claimant shall file the claim with the
liquidator in the manner provided in sections 507C.35 and
507C.36. The ancillary receiver shall make a recommendation
to the court as under section 507C.43. The ancillary receiver
shall also arrange a date for hearing if necessary under
section 507C.39 and shall give notice to the liquidator in the
domiciliary state, either by certified mail or by personal
service at least forty days prior to the date set for hearing.
Within thirty days after the giving of the notice, if the
domiciliary liquidator gives notice in writing either by
certified mail or by persconal service to the ancillary
receiver and to the claimant of an intention to contest the
claim, the domiciliary liquidator is entitled to appear or to
be represented in a proceeding in this state involving the

adjudication of the claim.
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Sec. 35. Section 510A.1, Code Supplement 1991, is amended
to read as follows:

510A.1 SHORT TITLE.

This chapter shall be known and may be cited as the
"Business Producer Controlled Property and Casualty Insurer
Act."

Sec. 36. Section 510A.2, Code Supplement 1991, is amended
by striking the section and inserting in lieu thereof the
following:

510A.2 DEFINITIONS.

As used in this chapter unless the context otherwise
requires:

1. "Accredited state" means a state in which the insurance
department or regulatory agency has qualified as meeting the
minimum financial regulatory standards promulgated and
established by the national association of insurance
commissioners.

2. "Control" or "controlled" has the meaning ascribed in
section 521A.1, subsection 3.

3. "Controlled insurer" means a licensed insurer which is
controlled, directly or indirectly, by a producer.

4. "Controlling producer" means a producer who, directly
or indirectly, controls an insurer,

5. "Independent casualty actuary"” means a casualty actuary
who is a member of the American academy of actuaries and who
is not an employee, principal, the direct or indirect owner
of, affiliated with, or in any way controlled by the insurer
or producer. .

6. "Licensed insurer" or "insurer" means any person duly
licensed to transact a property and casualty insurance
business in this state. The following are not licensed
property and casualty insurers for the purposes of this
chapter:

a. All risk retention groups as defined in the Superfund
Amendments Reauthorization Act of 1986, Pub. L., No. 99-499,
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100 Stat. 1613 (1986) and the Risk Retention Act, 15 U.S.C. §
3901 et seq. {1982 & Supp. 1986), or chapter 515E.

b. All residual market pools and joint underwriting
authorities or associations.

c. All captive insurers. For the purposes of this
chapter, captive insurers are insurance companies owned by

another organization whose exclusive purpose is to insure
risks of the parent organization and affiliated companies or,
in the case of groups and associations, insurance
organizations owned by the insureds whose exclusive purpose 1s
to insure risks of any group and association members and any
affiliates,

7. "“Producer” means an insurance broker or brokers or any
other person when, for any compensation, commission, or other
thing of value, the person acts or aids in any manner in
soliciting, negotiating, or procuring the making of an
insurance contract on behalf of an insured other than the
person.

Seé. 37. Section 510A.3, Code Supplement 1991, is amended
by striking the section and inserting in lieu thereof the
following:

S10A.3 APPLICABILITY.

This chapter applies to licensed insurers as defined in
section 510A.2, either domiciled in this state or domiciled in
a state that is not an accredited state and having a
substantially similar law. All provisions of the insurance
holding company Act, to the extent those provisions are not
superseded by this chapter, continue to apply to all persons
associated with holding companies subject to this chapter.

' Sec. 38. Section 510A.4, Code Supplement 1991, is amended
by striking the section and inserting in lieu thereof the
following:

S10A.4 MINIMUM STANDARDS.

1. APPLICABILITY OF SECTION.

a. This section applies if, in any calendar year, the
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aggregate amount of gross written premium on business placed
with a controlled insurer by a controlling producer is equal
to or greater than five percent of the admitted assets of the
controlled insurer, as reported in the controlled insurer's
quarterly statement filed as of September 30 of the preceding
year.

b. Notwithstanding paragraph "“a“, this section does not
apply if both of the following apply:

(1) The controlling producer does all of the following:

(a) Places insurance only with the controlled insurer, or
only with the controlled insurer and members of the controlled
insurer's holding company system, or the controlled insurer's
parent, affiliate, or subsidiary, and receives no compensation
based upon the amount of premiums written in connection with
such insurance.

(b} Accepts insurance placements only from nonaffiliated
subproducers and not directly from insureds.

{2) The controlled insurer, except for insurance business
written through a residual market facility, accepts insurance
business only from the controlling producer, a producer
controlled by the controlled insurer, or a producer that is a
subsidiary of the controlled insurer.

2. REQUIRED CONTRACT PROVISIONS. A controlled insurer
shall not accept business from a controlling producer and a
controlling producer shall not place business with a
controlled insurer unless there is a written contract between
the controlling producer and the controlled insurer specifying
the responsibilities of each party which has been approved by
the board of directors of the controlled insurer and filed
with the commissioner. The contract must contain, at a
minimum, the following provisions:

a. The controlled insurer may terminate the contract for
cause, upon written notice to the controlling producer. The
controlled insurer shall suspend the authority of the
controlling producer to write business during the pendency of
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any dispute regarding the cause for the termination.

b. The controlling producer shall render accounts to the
controlled insurer detailing all material transactions,
including information necessary to support all commissions,
charges, and other fees received by, or owing to, the
controlling producer.

¢. The controlling producer shall remit all funds due
under the terms of the contract to the controlled insurer on
at least a monthly basis. The due date shall be fixed so that
premiums or installments of premiums collected shall be
remitted no later than ninety days after the effective date of
any policy placed with the controlled insurer under this
contract.

d. All funds collected for the controlled insurer's
account shall be held by the controlling producer in a
fiduciary capacity, in one or more appropriately identified
bank accounts in banks that are members of the federal reserve
system, in accordance with the provisions of the insurance law
as applicable. However, funds of a controlling producer not
required to be licensed in this state shall be maintained in
compliance with the requirements of the controlling producer's
domiciliary jurisdiction.

e. The controlling producer shall maintain separately
identifiable records of business written for the controlled
insurer.

f. The contract shall not be assigned in whole or in part
by the controlling producer.

g. The controlled insurer shall provide the controlling
producer with its underwriting standards, rules, and
procedures manuals setting forth the rates to be charged, and
the conditions for the acceptance or rejection of risks. The
controlling producer shall adhere to the standards, rules,
procedures, rates, and conditions. The standards, rules,
procedures, rates, and conditions shall be the same as those
applicable to comparable business placed with the controlled
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insurer by a producer othef than the controlling preoducer.

h. The rates and terms of the controlling producer's
commissions, charges, or other fees and the purposes for those
charges or fees. The rates of the commissions, charges, and
other fees shall be no greater than those applicable to
comparable business placed with the controlled insurer by
producers other than controlling producers. For purposes of
this paragraph and paragraph "g" of this subsection,
"comparable business" includes the same lines of insurance,
same kinds of insurance, same kinds of risks, similar policy
limits, and similar quality of business.

i. If the contract provides that the controlling producer,
on insurance business placed with the controlled insurer, 1is
to be compensated contingent upon the insurer's profits on
that business, then such compensation shall not be determined
and paid until at least five years after the premiums on
liability insurance are earned and at least one year after the
premiums are earned on any other insurance, In no event shall
the commissions be paid until the adequacy of the controlled
insurer's reserves on remaining claims has been independently
verified pursuant to subsection 4, paragraph "a".

j. A limit on the controlling producer's writings in
relation to the controlled insurer's surplus and total
writings. The insurer may establish a different 1limit for
each line or subline of business. The controlled insurer
shall notify the controlling producer when the applicable
limit is approached and shall not accept business from the
controlling producer which would exceed the limit. The
controlling producer shall not place business with the
controlled insurer if it has been notified by the controlled
insurer that the limit has been reached.

k. The contreolling producer may negotiate but shall not
bind reinsurance on behalf of the controlled insurer on
business the controlling producer places with the controlled
insurer, except that the controlling producer may bind
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facultative reinsurance contracts pursuant to obligatory
facultative agreements if the contract with the controlled
insurer contains underwriting guidelines including, for both
reinsurance assumed and ceded, a list of reinsurers with which
such automatic agreements are in effect, the coverages and
amounts or percentages that may be reinsured, and commission
schedules.

3. AUDIT COMMITTEE. A controlled insurer must establish
an audit committee of the board of directors composed of
independent directors. Prior to approval of the annual
financial statement, the audit committee shall meet with
management, the insurer's independent certified public
accountants, and an independent casualty actuary or other
independent loss reserve specialist acceptable to the
commissioner, to review the adequacy of the insurer's loss
reserves.

4. REPORTING REQUIREMENTS.

a. In addition to any other required loss reserve
certification, the controlled insurer shall annually, on April
1l of each year, file with the commissioner an opinion of an
independent casualty actuary, or another independent loss
reserve specialist acceptable to the commissioner, reporting
loss ratios for each line of business written and attesting to
the adequacy of loss reserves established for losses incurred
and outstanding as of year-end on business placed by the
producer, including incurred but not reported losses.

b. The controlled insurer shall annually report to the
commissioner the amount of commissions paid to the producer,
the percentage such amount represents of the net premiums
written, and comparable amounts and percentage paid to
noncontrolling producers for placements of the same kinds of
insurance.

Sec. 39. NEW SECTION. 510A.5 DISCLOSURE.

The producer, prior to the effective date of the policy,
shall deliver written notice to the prospective insured
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disclosing the relationship between the producer and the
controlled insurer; except that, if the business is placed
through a subproducer who is not a controlling producer, the
controlling producer shall retain in the producer's records a
signed commitment from the subproducer that the subproducer is
aware of the relationship between the insurer and the producer
and that the subproducer has notified or will notify the
insured,

Sec. 40. NEW SECTION. S521A.3A ACQUISITIONS INVOLVING
INSURERS NOT OTHERWISE COVERED.

1. DEFINITIONS., As used in this section, unless the
context otherwise requires:

a. "Acquisition" means any agreement, arrangement, Or
activity, the consummation of which results in a person
acquiring directly or indirectly the control of another
person, and includes but is not limited to the acguisition of

voting securities, assets, bulk reinsurance, and mergers.

b. An "involved insurer" includes an insurer which either
acquires or is acquired, is affiliated with an insurer who
acqguires or is acquired, or who is the result of a merger.

2. SCOPE.

a. Except as provided in paragraph "b", this section
applies to any acquisition in which there is a change in
control of an insurer authorized to do business in this state.

b. This section does not apply to the following:

(1) An acquisition subject to approval or disapproval by
the commissioner pursuant to section 521A.3.

(2) A purchase of securities solely for investment
purposes so long as the securities are not used through
voting, or otherwise, to cause or attempt tc cause the
substantial lessening of competition in any insurance market
in this state. If a purchase of securities results in a
presumption of control under section 521A.1, subsection 3, the
purchase is not solely for investment purposes unless the
commissioner of the insurer's state of domicile accepts a
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disclaimer of control or affirmatively finds that control does
not exist, and the disclaimer action or affirmative finding is
communicated by the domiciliary commissioner to the
commissioner of this state.

{3) The acquisition of a person by another person when
both persons are neither directly, nor through affiliates,
primarily engaged in the business of insurance, if
preacquisition notification is filed with the commissioner in
accordance with subsection 3, paragraph “a", thirty days prior
to the proposed effective date of the acquisition. However,
such preacquisition notification is not required for exclusion
from this section if the acquisition would otherwise be
excluded from this section by any other subparagraph of
section 521A.3A, subsection 2, paragraph "b".

(4) The acquisition of already affiliated perscons.

(5) An acquisition which would not, as an immediate result
of the.acquisition, result in any of the following:

(a) The combined market share of the involved insurers
does not exceed five percent of the total of an identifiable
market.

(b) There would be no increase in any market share.

(¢} 1In an identifiable market both of the following would
not occur: ,

(i) The combined market share of the involved insurers
exceeds twelve percent of the total market.

(ii) The market share increases by more than two percent
of the totai market.

(d) For the purpose of this subparagraph (5), a market
means direct written‘insurance premium in this state for a
line of business as contained in the annual statement regquired

to be filed by insurers licensed to do business in this state.

(6) An acquisition for which a preacquisition notification
would be required pursuant to this section due sclely to the
resulting effect on the ocean marine insurance line of

business,
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{(7) An acquisition of an insurer whose domiciliary
commissioner affirmatively finds that the insurer is in
failing condition, there is a lack of feasible alternative to
improving the condition, the public benefits of improving the
insurer's condition through the acquisition exceed the public
benefits that would arise from not lessening competition, and
such findings are communicated by the domiciliary commissioner
to the commissioner of this state.

c. Section 521A.9, subsections 2 and 3, and section
521A,11 do not apply to acquisitions to which this subsection
applies.

3. PREACQUISITION NOTIFICATION, WAITING PERIOD.

a. An acquisition covered by subsection 2 may be subject
to an order pursuant to subsection 5 unless the acquiring
person files a preacquisition notification and the waiting
pericd has expired. The acquired person may also file a
preacquisition notification. The commissioner shall give
confidential treatment to information submitted under this
subsection in the same manner as provided in section 521A.7.

b. The preacguisition notification shall be in the form
and contain information as prescribed by the national
association of insurance commissioners relating to those
markets which, under subsection 2, paragraph "b", subparagraph’
{5), do not result in the acquisition being exempted from this
section. The commissioner may require additional material and
information as deemed necessary to determine whether the
proposed acquisition, if consummated, would violate the
competitive standard of subsection 4. The required
information may include an opinion of an economist as to the
competitive impact of the acquisition in this state
accompanied by a summary of the education and experience of
the economist indicating the economist's ability to render an
informed opinion.

c. The required waiting periocd begins on the date of

receipt by the commissioner of a preacquisition notification
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and ends .on the earlier of the thirtieth day after the date of
such receipt, or the termination of the waiting period by the
commissioner. Prior to the end of the waiting period, the
commissioner on a one-time basis may require the submission of
additional needed information relevant to the proposed
acquisition, in which event the waiting period shall end on
the earlier of the thirtieth day after receipt of the
additional information by the commissioner or the termination
of the waiting period by the commissioner.

d. For purposes of this subsection, unless the context
otherwise requires:

(1} "Insurer” includes any company or group of companies |
under common management, ownership, or control.

(2) "Market" means the relevant product and geographical
markets. In determining the relevant product and geographical
markets, the commissioner shall give due consideration to,
among other things, the definitions or guidelines, if any,
promulgated by the national association of insurance
commissioners, and to any information submitted by the parties
to the acquisition. 1In the absence of sufficient information
to the contrary, the relevant product market is assumed to be
the direct written insurance premium for a line of business,
as defined in the annual statement required to be filed by
insurers doing business in this state, and the relevant
geographical market is assumed to be this state.

4. COMPETITIVE STANDARD.

a. The commissioner may enter an order under subsection 5,
paragraph "a", with respect to an acquisition if there is
substantial evidence that the effect of the acquisition may be
to substantially lessen competition in any line of insurance
in this state, or to tend to create a monopoly in this state,
or if the insurer fails to file adequate information in
compliance with subsection 3.

b. In determining whether a proposed acquisition would
violate the competitive standard of paragraph "a", the
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commissioner shall consider the following:

(1) Any acquisition covered under subsection 2 involving
two or more insurers competing in the same market is prima
facie evidence of violation of the competitive standards if
either of the following apply:

(a) The market is highly concentrated and the involved
insurers possess, in combination, any of the following shares
of the market:

Insurer A Insurer B
4% 4% or more
10% 2% or more
15% 1% or more

(b} The market is not highly concentrated and the involved
insurers possess, in combination, any of the following shares
of the market:

Insurer A Insurer B

5% 5% or more
10% 4% or more
15% 3% or more
19% 1% or more

{c) For purposes of this subparagraph, a highly
concentrated market is one in which the total combined share
of the four largest insurers is seventy-five percent or more
of the market. Percentages not shown in the tables are
interpolated proportionately to the percentages that are
shown. If more than two insurers are involved, total combined
market share of the insurers involved exceeding the total of
the two columns in the table is prima facie evidence of
viclation of the competitive standard in subparagraph
subdivision (a). For the purpose of this subparagraph (1),
the insurer with the largest share of the market shall be
deemed to be insurer A,

(2) The existence of a significant trend toward increased
concentration, evidenced by the aggregate market share of any

grouping of the largest insurerg in the market, from the two

_37...




Ly
Pl

W 0~ b W e

W W W W W R R RN RN R R R R R e b e b b b b e
ol WO W YN B W R DWW o O

S.Fo . H-Fl

largest to the eight largest, increasing by seven percent or
more of the market over a period of time extending from any
base year, five to ten years prior to the acquisition, up to
the time of the acquisition. Any acquisition or merger
covered under subsection 2 involving two or more insurers
competing in the same market is prima facie evidence of a
violation of the competitive standard in paragraph "a" of this
subsection if all of the following apply:

{a) There is a significant trend toward increased
concentration in the market.

(b) ©One of the insurers involved is one of the insurers in
a grouping of such large insurers showing the reguisite
increase in the market share.

(c) Another involved insurer's market is two percent or
more.

(3) The commissioner has the burden of showing prima facie
evidence of vioclation of the competitive standard.

{(4) Even though an acquisition is not prima facie
viclative of the competitive standard under subparagraphs (1)}
or (2), the commissioner may establish the requisite
anticompetitive effect based upon other substantial evidence.
Even though an acquisition is prima facie violative of the
competitive standard under subparagraphs (1) or (2}, a party
may establish the absence of the requisite anticompetitive
effect based upon other substantial evidence. Relevant
factors in making a determination under this subparagraph
include, but are not limited to, market shares, volatility of
ranking of market leaders, number of competitors,
concentration, trend of concentration in the industry, and
ease of entry and exit into the market.

¢. An order shall not be entered under subsection 5,
paragraph "a", if either of the following apply:

(1) The acquisition will yield substantial economies of
scale or economies in resource utilization that cannot be
feasibly achieved in any other way, and the public benefits
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which would arise from such economies exceed the public
benefits which would arise from not lessening competition.

{2) The acquisition will substantially increase the
availability of insurance, and the public benefits of such
increase exceed the public benefits which would arise from not
lessening competitien,

S. ORDERS AND PENALTIES.

a. The commissioner, as the result of an acgquisition which
violates the standards of this section, may enter an order
which does either of the following:

(1) Reqguires an involved insurer to cease and desist from
doing business in this state with respect to the line or lines
of insurance involved in the violation.

(2) Denies the application of an acquired or acquiring
insurer for a license to do business in this state.

b. Such an order shall not be entered unless there is a
hearing, notice of the hearing is issued prior to the end of
the waiting period and not less than fifteen days pricr to the
hearing, and the hearing is concluded and the order 1s issued
no later than sixty days after the end of the waiting period.
Every order shall be accompanied by a written decision of the
commissioner setting forth the commissioner's findings of fact
and conclusions of law.

c. An order entered under this subsection shall not become
final earlier than thirty days after it is issued, during
which time the involved insurer may submit a plan to remedy
the anticompetitive impact of the acquisition within a
reasonable time. Based upon such plan or other information,
the commissioner shall specify the conditions, if any, under
the time period during which the aspects of the acquisition
causing a violation of the standards of this section would be
remedied and the order vacated or modified.

d. An order pursuant to this subsection shall not apply if
the acquisition is not consummated.

e. Any person who violates a cease and desist order of the
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commissioner under paragraph "a", after notice and hearing and
upon order of the commissioner, may be subject at the
discretion of the commissioner to one or more of the
following:

(1) A civil penalty of not more than ten thousand dollars
for every day of the violation.

(2) Suspension or revocation of such perscn's license.

f. Any insurer or other person who fails to make any
filing required by this section and who also fails to
demonstrate a good faith effort to comply with any such filing
requirement is subject to a fine of not more than fifty
thousand dollars.

Sec. 41. Section 521A.5, subsection 3, Code Supplement
1991, is amended by striking the subsection and inserting in
lieu thereof the following:

3. A domestic insurer shall not pay any extraordinary
dividend or make any other extraordinary distribution to its
shareholders until thirty days after the commissioner has
received notice of the declaration of the dividend or
distribution and has not disapproved such payment within the
period, or at the time the commissioner has approved the
payment within the thirty-day peried.

For purposes of this subsection, an extraordinary dividend
or distribution includes any dividend or distribution of cash
or other property, whose fair market value together with that
of other dividends or distributions made within the preceding
twelve months exceeds the lesser of ten percent of the
insurer's surplus related to policyholders as of the thirty-
first day of December next preceding, or the net gain from
operations of the insurer, if the insurer is a life insurer,
or the net income, if the insurer is not a life insurer, not
including realized capital gains, for the twelve-month period
ending the thirty-first day of December next preceding, but
does not include pro rata distributions of any class of the
insurer's own securities. In determining whether a dividend
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or distribution is extraordinary, an insurer may carry forward
net income from the previous two calendar years that has not
already been paid out as dividends. This carry-forward shall
be computed by taking the net income from the second and third
preceding calendar years, not including realized capital
gains, less dividends paid in the second and immediately
preceding calendar years.

Notwithstanding any other provision of law, an insurer may
declare an extraordinary dividend or distribution which is
conditional upon the commissioner's approval of the dividend
or distribution and the declaration does not confer any rights
upon shareholders until the commissioner has approved the
payment of the dividend or distribution or the commissioner
has not disapproved the payment within the thirty-day period
as provided in this subsection,

Sec. 42. Section 507.13, Code 1991, is repealed,

Sec. 43. Section 41 of this Act, as it amends section
521A.5, subsection 3, Code Supplement 1991, is effective
October 31, 1993.

EXPLANATION

The national association of insurance commissicners (NAIC)
has initiated a program to accredit state insurance
departments as approved insurance regulators. The NAIC
minimum standards for accreditation require a state to have
certain NAIC model Acts and laws which relate to solvency and
financial oversight.

Sections 1 through 7 and 42 amend chapter 507 relating to
insurance company examinations. Sections 507.1 through 507.3,
507.6, 507.10, and 507.17 are stricken and replaced. Section
507.14 is amended. Section 507.13 is repealed.

Section 1 establishes the purpose and definitions of
chapter 507.

Section 2 extends the minimum examinaticen cycle to five
years while allowing the commissioner to conduct examinations

as often as deemed appropriate.
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Section 3 establishes the commissioner's authority to
retain attorneys, appraisers, independent actuaries,
independent certified public accountants, or other
professionals and specialists as "examiners™ and to bill the
attendant costs to the company under examination. It also
gives the commissioner the right to terminate or suspend a
financial examination to pursue other legal or regulatory
action against the company and to introduce as prima facie
evidence or to otherwise make public any preliminary findings
of fact or conclusions made in the course of the examination.

Section 4 contains language on potential conflicts of
interest that may bar an individual from appointment as an
examiner.

Section 5 revises the timetable for filing and adopting
exam reports, and provides a delineation of the prescribed
sequence for the filing, adoption, and issuance cf orders and |
publication of reports. 1

Under this section, the examiner-in-charge now has no more
than 60 days from completion of an exam to file a verified and
sworn written exam report. Upon receipt, the division must
then forward the report to the company allowing 30 days for
the insurer to rebut any matters contained in the examination
report. At the end of the 30 days, the commissioner is
provided an additional 30 days to review the examination
documents.

Under section 6, the regulators and NAIC are obligated to
protect the confidentiality of all information and
documentation developed during the course of a financial
examination, with certain exceptions.

Section 7 protects examiners from civil and criminal
liability.

Sections 8-41 incorporate changes in existing laws to
conform Iowa law to NAIC model laws. These changes reflect
both additional requirements impoéed from the ongoing efforts
of the NAIC and corrections of deficiencies noted during the
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division's NAIC examination.

Chapters 507C, 510A, and 521A are amended. Among the
changes:

Section 10 expands the definition of "insolvency", and
section 12 expands court jurisdiction.

Section 13 establishes repayment as a condition for a
release from a delinquency proceeding.

Section 15 expands requirements for accounting to the
court.

Section 16 provides for an advisory committee for a

rehabilitator, section 17 authorizes a rehabilitator to
institute an action or proceeding, and section 18 provides for
the rehabilitator to obtain a court order of liquidation.

Section 19 requires an appeal pendency plan in liquidation
proceedings.

Section 22 requires notice to agents and potential
claimants of possible guaranty association coverage.

Sections 24 through 29 further amend liquidation
provisions.

Section 30 provides funds which the commissioner may use
for detection and prevention of future insolvencies.

Secticons 32 through 34 relate to ancillary proceedings for
a liguidation in another state.

Sections 35 through 39 rewrite new chapter 510A in the Code
Supplement relating to property and casualty insurers.

Sections 40 and 41 amend chapter 521A relating to
acquisitions by insurers.

Section 42 repeals section 507.13.

Section 43 provides a special effective date for section
41.

BACKGROUND STATEMENT
SUBMITTED BY THE AGENCY

The national association of insurance commissioners (NAIC)
has initiated a program to accredit state insurance
departments as approved insurance regulators. The program is
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in part a response to criticism of the lack of uniformity of
solvency standards between the states, The NAIC minimum
standards for accreditation require a state to have certain
NAIC model Acts which relate to solvency and financial
oversight.

Last year the legislature passed House File 518 which
included four model acts required for accreditation. Sections
1-35 incorporate changes in existing laws necessary to conform
Iowa law to NAIC model laws and are necessary for lowa to gain
and retain accredited status.

The committee on examinatjon processes of the national
associetion of insurance commissioners, charged to assess the
financial condition examination process, culminated in 17
recommendations designed to strengthen the current system of
financial examination of insurance companies. One of these
tecommendations was the adoption of the model law on
examinations, sections 36-44 of this bill.

The objective of the statutory changes is to direct
division resources to companies having or likely to have
financial difficulty. However, all companies are reguired to
be examined once every five years, although the scope and
extent of that exam will be based on the particular attributes
of the company to be examined.

The conceptual change reflected by this statutory change
can be accomplished because over the last several years a
variety of additional financial regulatory tools have been
developed and implemented, including annual independent CPA
audits, opinions on insurance reserves by qualified actuaries,
annual financial statement analyses, and others which
alleviate the necessity for comprehensive periodic
examinations. This statute will not diminish the
commissioner's authority to conduct examinations but rather
will see that examinations are a more effective part of the
department's financial regulation and surveillance program.

The new model law on examinations replaces in its entirety
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the current statutory scheme. This model has been added to
the other model regulations contained in the NAIC's financial
regulation standards and is a key element of the association’'s
solvency peolicing agenda. As such, it is part of the
requirements that state insurance departments must meet in
order to receive accreditation from the NAIC.
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SENATE FILE 2286

AN ACT
RELATING TO ENSURANCE REGULATION, INCLUDING THE FINANCIAL

SUPERVISION AND SOLVENCY QVERSIGHT OF INSURANCE
COMPANIES BY THE COMMISSIONER OF ENSURANCE AND
ACCREDITATION OF THE DIVISION OF INSURANCE AS AN
APPROVED INSURANCE REGULATOR BY THE MATIOQNAIL
ASSOCIATION OF INSURANCE COMMISSIONERS, AND PROVIOING
PENALTIES AND AN EFFECTIVE DATE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

Section 1. Section 507.1, Code 1991, is amended by
striking the section and inserting in lieu thereof the
following:

507.1 PURPOSE =-- DEPINITIONS.

1. The purpose of this chapter is to provide an effective

and etEicient system for examining the activities, operations,

€inancial condition, and a€faics of all persons transacting
the business of insurance in this state and all persons
otherwise subject to the jurisdiction of the comnissioner.
The chapter is intended to enable the commissioner to adopt a
flexible system of examinations which directs resources as
deemed appropriate and necessary for the administration of the
insurance and insurance-related laws of this state.

2., As used in this chapter, unless the context octherwige
requires:

a. "Commissioner" means the commissioner of imsurance of
this state,

b. “"Company" means any person engaging in cr pronosing or
attempting Lo engage in any transaction or kind of insurarce
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or suretyrbusiness and any person or group of persons who may
otherwise be subject to the adminjstrative, regulatory., or
taxing authority of the comrissioner.

c. "Division" means the division of insurance of the
department of commerce,

d. “Examinet" means any individual or firm authorized by
the cormissioner to conduct an examimation pursuant to this
chapter.

e, "Insurer" includes all companies or asscciations
organized under chapter 508, 511, S512A, 5128, 514, 5148, Sl5,
515C, or 518A, associations subject to chapters 513 aad 520,
and companies or assoclations admitted or seeking to be
admitted to this state under any of those chopters.

f. “Person" means any individual, aggregation of
individuals, trust, association, partnership, or corporation
or an affiliate of any of these.

Sec. 2. Section 507.2, Ccde 1991, is amended by striking
the section and iansecting in lieu thereof the followiag:

507.2 AUTHORITY, SCOPE, AND SCHEDULING OF EXAMINATIQNS.

1. The commissioner or any of the comnissioner's examiners
may conduct an examination under this chapter of any company
as often as the commissioner deems appropriate, but at a
minimun, shall conduct an examination of any domestic insurer
licensed in this state no less than once every five years, In
scheduling and determining the natuce, scope, and frequency of
the examinations, the commissioner shall consider such matters
as the results of financial statement analyses and ratios,
changes in management or ownership, actuarial opiniong,
repores of rindependent certified public accountants, and otner
criteria as set forth in the examiners® handbook adopted by
the national associat.ion of Insurance commissicners and in
effect when the comrissioner exercises discretian under this
section.

2. For gurposes of completing an exanination of any

company pursuant to this chapter, the conm:ssioner may e.amine
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or investigate any person, or the business of any person,
ingsofar as the examination or investigation is, in the sole
discretion of the comnissioner, necessacy or material to the
examination of the company.

3. In lieus of an examination under this chapter of any
foreign or alien insurer licensed in this state, the
commissioner may accept an exatination report on the company
as prepared by the regulatory authority for insurance for the
company's state of domicile or port-of-entry state until
January 1, 1999. Thereafter, such reports shall only be
accepted if the regulatory authority was at the time of the
examination accredited under the national association of
insurance commissionecs’ flnancial regulation standards and
accreditation program or the examination is performed undec
the supervision of an accredited regulatory authority or with
the participation of one or more examiners who are employed by
the accredited state and who, after a review of the
examination work papers and report, state under cath that the
examination was performed in a manner consistent with
standards and procedures required by their insurance
deparktment,

Sec, 3., Section 507.3, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

507,31 CONDUCT OF EXAMINATIONS,

1. OUpon determining that an examination should be
conducted, the commissionec or the commissioner's designee may
Lssue an examination warrant appointing one or more examiners
to perform the examinatlion and instructing ther as to the
scope of the exanination. In conducting the examinmation, the
examiner shall observe those guidelines and preceduses set
forth in the exaniners' handbook adopted by the national
assoclation of insurance ccmmissioners. The cemmissicner may
also emplay other juidelices as the commissioaer deems
appropriate,
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2. A conpany or person from whom infocmation is sought and
its officers., directors, and agents shall provide to the
examiners appointed under subsection L, timely, convenient,
and free access at all reasonable hours at its offices to altl
bhooks, records, accounts, papers, documents, and any or all
computer or other recordings relating to the property, assets,
business, and affairs of the company being examined. The
officers, directoes, employees, and agents of the coempany or
person shdll facilitate the examination and aid in the
examination so far as it is in their power to do so. The
refusal of any company, by its officers, directocs, erplovees,
or agents, to submit to examinations or to comply with any
reasonable written request of the examiners is grounds for
suspension or revocation of, or nonrenewal of, any license or
authority held by the company to engage in the business of
insurance or other business subject to the cormissioner's
jurisdiction, Should a company decline or refuse to suebmit to
an examination as provided in this chapter, the commissioner
shall immediately revoke its certificate of duthority, and if
the company is organized under the laws of this state, the
commissioner shall report the commissioner's action to the
attorney general, who shall immediately apply to the district
court for the appointment of a receiver to administer the
final af€airs of the company.

J. The commissioner or any of the comnissioner's examiners
may 1ssue subpoenas, administer vaths, and examine undec oath
any person as to any matter pertinent to bhe examination,

Upon the failure or refusal of any person to obey a subpoena,
the commissioner may petition a court of competent
jurisdiction, and spon preper saowing, the court may enter ar
order compelling the witness to appear and testify or produce
documentary evidence. Failuce to obey the court order is
punistable as zontempt =f court.

4. When making an examination under thig chaptec, the

comnissioner may retain attorneys, appraisers, iLadepeadent
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actuaries, independent certified public accountants, or other
professionals and specialists as examiners, the reasonable
cost of which shall he borne by the company which is the
subject of the examination.

S5. This chapter does not limit the commissioner's
authority to terminate or suspend any examination in order to
pursue other Legal or regulatocy action pursuvant to the
insurance laws of this state. Findings of fact and
conclusions made pursuant to any exanination are deemed to be
ptima facie evidence in any legal or cegulatory action,

Sec. 4. Section S07.6, Code 1991, is amended by striking
the section and inserting in lieu theceof the following:

507.6 CONFLICT OF INTEREST.

l. An examiner shall not be appointed by the commnissioner
1f the examiner, either directly or indirectly, has a conflict
of interest or is affiliated with the management of or owns a
pecumiary interest in any person subject to examination under
this chapter. This section shall not be construed to
auvtonatically preclude an examiner €rom being any of the
following:

a. A policyholder or claimaat under an insurance policy.

b. A grantor of a moctgage oc similar iastrcument on the
examiner's residence to a regulated entity if done under
custoracy terms and 1o the ordinary course of business.

c. An lnvestment owner in shares of regulated diversified
investment companies.

d. A settlor or beneficiary of a blind trust into which
any otherwise impermissible holdings have been placed,

2. Notwithstanding the requiremeats of subsection L, the
comnissioner may retain from time to time, on an individual

basis, qualified actuaries, certified public accountants, ot

other similac individuals who ace i1adependently oracticing

their pcofessions, even though the persons may from tire to
Lime be similarly employed or retained by persons subject Lo
erxam:ination under this chapter.
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Sec. 5, Section 507.10, Code 1991, is amended by striking
the section and inserting in lieu thereof tne following:

S07.10 FEXAMINATION REPORTS.

1. GEMERAL DESCRIPTION. All examination reports shall be
comprised only of facts appearing upon the books, records, aor
other documents of the company, its agents, or other persons
exatined, or as ascertained from the testimony of its officers
or agents or other persons examined concerning its affairs,
and such coanclusions and recommendations as the examiners find
reasonably warcanted from the factsa.

2. FILING OF EXAMINATION REPORT. No later than sixty days
following completion of the examination, the examiner in
charge shall file with the division a verified written report
of examinatlon under oath. Upon receipt of the vecified
report and after administrative review, the division shall
transmit the report to the company examined, together with a
notice which shall afford the company examined a reasonable
opportunity of not more than thirty days to make & written
submisslon or tebuttal with respect to any matters contained
in the examination repott,

3. ADOPTION OF REPORT ON EXAMINATION, Within twenty days
of the end of the period allowed for the receipt of written
submissions or rebuttals, the cormissioner shall €ully
consider and review the report, together witn any written
subnissions or cebuttals and any relevant portions of the
examiner's work papers and enter an order which does one of
the following:

a. hdopts the examination report as filed or with
modification ot cortections. 1€ the examination ceport
reveals that the company ls operating in violation of any law
or a rule or prior order of the commissionec, the comdissionaer
may ordet the company to take any action the cowmissioner
considers necessary and appropriate to cure the violation.

b, Rejects the examication report with directions to the

nxaminers to reopen the examinatioan for purposes of obrtaining
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additional data, documentation, or information, and tefiling
pursuant to subsection 1| above.

c. .alls for an investigatory nearing with no less than
twenty days notice to the company for purposes of obtaining
additional documentation, data, information, and testimony.

4, QRDERS AMWD PROCEDURES.,

4. Bll orders entered pursuaat to subsection 3, paragraph
"a", shall he accompanied by findings and conclusions
cesulting from the comuisgionec's consideration and review of
the examination report, relevant examiner work papers, and any
weitten submissions or rebuttals., Any such order is a final
administrative decision and may be appealed pursuant to
chapter 12A, and shall be served upon the conpany by certified
mail, together with a copy of the adopted examination report.
Within thirty days of the issuance of the adopted report, the
company shall file affidavits executed by each of its
directors stating under cath that they have received a copy of
the adopted report and celated orders.,

b. Any hearing conducted under subsection 3, paragraph
“"c", by the cormissioner or an authorized representative,
shall be conducted as a nonadversarial, confidential,
investigatory proceeding as necessary for the resolution of
any inconsistencies, discrepancies, or disputed issues
apparent upon the face of the filed exanination reporct or
indicated as a result of the comnissioner's review of relevant
wotk papers or by the written submission or rebuttal of the
company. Within twenty days of the conclusion of any such
hearing, the rommissioner shall entet an order pursuant to
subsection 3, paragraph "a",

t1) The comnissioner shall not appoint an examiner as an
authorized represeatative to conduct the hearing. The hearing
shall proceed expeditiously with discovery by the company
lirited to the examiner’'s wora pagers which tend Lo
substantiate any assections set forth in any written
submission or rebuttal., The comuissioner or a tepresentative
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acting on the commissioner's behalf may issue subpoenas for
the attendance of any witnesses or the production of any
docurents deered relevant to the investigation whether under
the control of the division of insucance, the company, or
other persons, The documents produced shall be included in
the record and testimony taxen by the commissioner or a
representative acting on the comrissloner's behalé skall be

under oath and preserved for the record,

This section does not require the division of insurance to
disclose any information or records which would indicate or
show the existence of any investigation ot activity of a
eriminal justice agency.

(2) The hearing shall proceed with the commissioner or the
comnissioner’'s representative posing questions to the persons
subpoenaed. Therecafter the company and *he division nay
present testimony relevant to the investigation. Cross-
examination shall be conducted only by the commissioner or the
commissioner’s representative. The company and the division
shall be permitted to make closing statemeats and nay be
represented by counsel,

S. PUBLICATION AND USE,

a, Upon the adoption of the preliminary examination report
under subsection 3, paragraph "a”, the commissioner shali hold
the content of the final examination report as private and
confidential information not subject to disclosure and it is
act & public record under chapter 22, for a period of Lwenty
days except to the extent provided in subsection 2. After the
tweaty-day period has elapsed. the commissioner ray open the
Cinal report for public inspection so long as no court of
competent jucisdiction has stayed its publication.

b. The commigsioner is not prevented from disclosing the
content of an examination repor:, preliminary examipation
report or results, or any matter relating to the repact, to o an
iogsurance depacrtment of any other state or country, of to law
enforcerent, officiars of this or any other state or an agency
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of the federal government at any time, 50 long as such agency
or office receiving the report, or matters relating to the
report, aqrees in writing to maintain the confidentiality of
the report ot such matters in a manner consistent with this
chapter.

¢. [If the commissioner determines that regulatory action
ia appropriate as a result of any examination, the
commissicner may initiate any proceeding or action as provided
by law.

Sec., 6. Section 507.14, unnumbeced paragraph 1, Code
Supplement 1991, is amended to read as follows:

A preliminary reporty-preliminacy-or-finady of an
examination of a domestic or foreign insurer, and all notes,
work papers, or other documents related to an examination of
an insurer are not public records under chapter 22 except when
sought by the Insurer to whom they relate, o¢ an insurance
cequlator of another state, oc the national association of
insutance commissioners, and shall be privileged and
confidential in any judicial or administrative proceeding
except any of the following:

Sec. 7. Section $07.17, Code 199L. is amended by striking
the section and inserting in lieu thereof the following:

$07.17 TMMUNITY FROM LIABILITY.

l. A cause of action does not arise nor shall any
liability be imposecd against the cormissioner, the
comnigsioner's authorized repcesentative, or any examiner
appointed by the commissioner €or any statements made or
conduct performed in good faith while carrying out the
provisions of this chapter.

2, A cause of action does not ar:ise, nor shall any
liabilivy be imposed agalnst any person for the act of
communicating oc delivering information ot data to the
compissioner or the commissioner's authorized representazive,
or an examiner pursuant to an examination made under this

chapter, if the act of comrunicaticn oc delivery was perforced
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in good faith and without fraudulent intent or the intent to
deceive.

3. This section deoes not abregate of modify in any way any
cormon law or statutory privilege or immunity enjoyed by any
person identified in subsection 1.

4. A person identified in subsection L is entitled to an
award of attorney's fees and costs if the person is the
prevailing pacty in a civil cause of action for libhel,
slander, or any other relevant tort arising out of activities
in carrying out the provisions of this chapter and the party
bringing the action was not substantially justified in doing
so. For purposes of this section, a proceeding is
substantially justified if the proceeding has a reasonable
basis in law or fact at the time that it is initlated.

Sec. B, Section 507C.1, subsection 4, unnumbered paragraph
1, Code 1991, is amended to read as follows:

The purpose of this chapter is the protection of the
interests of tnsured insureds, claimants, creditors, and the
public, with minicun interference with the norral prerogatives
of the owners and managers of insurers, throuah all of the
following:

Sec, 9. Section 507C.1, subsection 4, Code 1991, is
arended by adding the following new paraqraph:

ggwaggégggfﬁ. g. Providing for a comprehensive scheme
for the cehabilitation and liguidation of insurance companies
and those subject to tnls chapter as part of the regulation of
the business of inasurance, the insyrance industry, and
insurers in this state. Proceedings in cases of insurer
insolvency and delinguency are deened an integral aspect of
the business of insurance and are of vital public interest and
€oneern.,

Sec. 10, Section 507C.2, subsections 9, 10, i1, and 13,
Code 1991, are amended zo read as follows:

9. “General assets” means all teal, personal, or other

prope:tyr-reat-ar-personat, cot specificaily mortqaged,

982¢ 4S
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pledged, deposited, or otherwise encurbeced for zhe security
or benefit of specified persons or classes of persons. As to
specifically encumbered propecty, "general assets" includes
all prope: v or its proceeds in excess of the amount necessary
to discharge the sum or sums secured by the property or its
proceeds. Assets held in tcust and on deposit For the
security or benefit of all policyholders or all policynholders
and creditors, in more than a single state, shall be treated
as general assets.

10, "Guarankty association” means the [owa insurance
and health insurance guatanty association created in chapter
508C, and any other similar entity either presently existing
ot to be created by the general assembly for the payment of

claims of insolvent insurecrs. “Foreign guaranty asscciation”
neans a similar entity presently existing in or to be created
in the future by the legislature of any other state.

11. "Insolvency" or "insolvent" means either any of the
following:

a. For an insurer issuing only assessable fire insurance
pelicies, either of the following:

{1) The inability to pay any obligation within thirty days
after it becomes payable,

§2] Lf an assessment is made. the_inability to pay the
assessment within thirty days following the date specified in
the first asser  nt notice issued after the date of loss,

b. For an any other insurer that it is unable to pay its

obligations when they are due, or when its admitted assets do
not exceed its liabilities plus the greater of:

(1) Any capital and surplus required by law for its
organization.

{2) Tne total par or stated value of its authorized and
issued capital stock.

B c. As to an insurer licensed to do business in this
state as of July 1, 1984, which does not meet the standacd
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established under paragraph "a b", the term “insclvency" or
“insolvent” shall mean, for a period not to exceed three years
from July 1, 1984, that it is unable to pay its obligations
«hen they are due or that its admitted assets 4o nobt exceed
its liabilities plus any required capital contcibution ordered
by the commissioner under provisions of tne insurance law.

For purposes of this subsection "liabilities” shati-tnctude
includes Qut i3 not be limited to resecves required oy statute
or by the division's tules or specific requirements imposed by
the commissioner upon a company at the time of or subseguent
to admigsion,

13. "Preferred claim" means a claim with respect to which
the terms of this chapter qrant accord priority of paymenc
from the general asscts of the insurer,

Sec. l1. Section 507C.4, subsection 3, paragraph b, Code
1991, is amended to tead as follows:

b, In an action on or incident to a reinsurance contract,
1f the person served is a reinsurer who has at any time
written a policy of reinsurance for an insurer against which a
rehabtiitarion-or-tiquidarton-order-¢s-in-effect-when-tne
action-ta-commenced delinquency proceeding has been
instituted, or is an agent oc broker of or for the reinsucer
and the action results €rom or is_incident to the relationship

Sec, 12, Section 507C.4, subsection 3, Code 1991, is
amended by adding the following new paragraphs:

HEW PARAGRAPH. d. Io an action i€ the person served is or
=as at the time of the institution of the delinquency
proceeding against the insurer holding assets which are the
subject of the proceeding and in whicn the receiver ciaims an
interest on benalf of the insurer.

HEW PARAGRAPH. e. If the pecrson secved ig obligated to
the insuier in any way wnaisoevec, in an acticn on or 1ncident

Lo the obligation.
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Sec. 13. MEW SECTION. SU7C.BA CONDITION ON RELEASE FROM
DELINQUENCY PHOCEEDINGCS.

An insurer subject to a delinquency proceeding shall not be
released from the delinguency proceedlng unless the proceeding
is converted into a cehabilitation or liguidation proceeding:
shall not be permitted to soliclt or accept new business, ot
request or accept the restoration of any guspended or revoked
license or certificate of authority: and shall not be returned
to the control of the insurer's shareholders ot private
management, or have any of the imsurer's assets returned to
the control of its shareholders or private management, until
all payments of or on account of the insurer's contractual
obligations by all guaranty associations, along with all
expenses of such obligations and interest on all such payments
and expenses, have heen repaid to the guaraanty association or
a plan of repayment by the insurer is approved by the guaranty
assoclation.

Sec. 14. Section 507C.Ll1, Code 1991, is amended to read as
follows:

507C.11 COWPIDENTIALITY OF HEARIMNGS.

Hotwithstanding chapter 22, in all adninistcative
proceedings pursuant to sections 507C.9 and 507C.10 all
records and docucents pertaining to or a part of the record of
the preceedings are confidential except as 13 necessary to
obtain cempliance with a proceeding, However, the records may
be released if either of the following occurs:

1. The insurer requests that the records be made public.

2. Aftet a hearing on the issue with the parties to the
proceeding, the court ncders that the records be made public.

Until such courr_order, the clerk of court shall hold all

papers filed in a confidentiai file.

Sec. 15%5. Section 307C.1J3, subsection 2, Ccee 1991, 18
amended to read as follows:

2. &n order issued under this section shalt-reequire

requires accounting to the court by the rehatilitator.
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Accountings shall be at intervals the court apecified
specifies in the order.

pursuant_ to section S07C.14, subsection i, will be prepared.

If the rehabilitator_includes in any accounting that such a

timetable for the prepacation and implementation of the plan.
Sec. l6. Section 507C.14, Code 1991, is amended by adding
the following new subsection following subsection 2, and

cenumbering the remaining subsections:

NEW SURSECTION. 2A. The rehabilitator, with the aporoval
of the court, may appoint an advisory comrittee of
policyholders, claimants, or other creditors including
guaranty assoclations, should the cehavilitator deem it to be
necessary. Each member of the advisory committee shall be
reimbucrsed for necessary travel and actual expenses aincurred
in fulfilling the duties of the advisory covumittee. The
cehabilitator shall not appoint any other comrittee relaxed to
proceedings pursuant to this chapter.

Sec, 17. Section 507C.1lS, subsections 1 and 2, Code 1991,
arte arended to read as follows:

1. A court in_this state. before which an action or
proceeding in which the insurer is a party or is obligated to
defend a party is pending when a rehabilitation order against
the insurer is eantered, shall stay the action ot proceeding
for ninety days and any additional time as necessary for the
renabilitator to obtain proper reprcesentation and prepace for
futther proceedings. The tebhabilitator shall take action
respecting the pending litigation as necessary in the
interests of justice and for the protection of creditors,
policynholders, and the public, The rehablilitator shall
iemediately considee all litigaticn pending outside this state
and shail petition the courts having juciadiction over that
Litigarion for stays whenever nacessary to protect the estate
of the 1ngurer,
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2. A startuke of limitations or defense of laches shall not

tun in an acticn by or against an insucer between the filing
of a petition for appointment of a rehabilitator foc that
insurer and the order granting or denying that petition. An
action by or against the insurer that might have been
cormenced when the petition was filed may be commenced for at
least sixty days after the ocder cf rehabilitatior is entered
or the petition is denied. The rehabilitator, upon the
issvance of an orcer foi_ifhﬁkl?i&é&i&ﬂ_EEL%“QEE_EPHEEEEi?Q
507C.13, may institute an action or proceeding on behalf of

the insurer based upon a cause of action for which the period
of limitation has not expiced at the time of the €iling of the
petition for an order to yehabilitate. The_action or
proceeding by the renabilitator may be instituted within one

tssuance of the order for rehabilitation.

Sec. 18. Section S507C.16, Code 1991, is amended by adding
the following new subsectiont

BEW SUBSECTION., 3. 1If the payrent of obligartions pursuant
to a policy issued by the insurer is suspended in substantial
part for & period of six months at any time after the
appointment of the rehabilitator, and the rehabilitator has
not filed an application for a pian pursuant to section
507C.14, subsection 4, the rehabilitator shall petition the
court for an order of liquidation on grounds of insolvency,

Sec. 19. Section 507C.18, Code 1991, is amended to read as
foliows:

S07C.18 LIQUIDATION ORDERS.

L. An order %o liguidate the business of a domestic
insurer shall appoint the commissioner as liquidator ard sha:l
direct the liquidator to immediately take possession ¢f the
assets of the insurer and to administer them under the géneral
supervision of the court. The liquidator shabi-be is vested

with the title to the property, contracts, and rights of
action and the b 3 and records of the insurer ordered
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liquidated, wherever located, a&s of the entry of the finpal
order of liquidation. The filing or recording cf the order
with the cleck of the court and the cecorder of deeds of the
county in which its principal office or place or busiress is
located, or, in the case of real estate =with the recordec of
deeds of the county where the property is located, shati-be is
notice a3 a deed, bili of sale, or other evidence of title
duly €filed or recorded with the recorder of deeds.

2. Upén igsuance of the order., the rights and liabilities
of an insurer and of its creditors, policyholders,
shareholders, wrembers, and other persons interegted in its
estate shall become €ixed as of the date of entry of the order
of liquidation, except as provided in sections S07C.19 aud
507¢C. 37,

3. An order to lLiquidate the business of an alien insurer
domiciled in this state shati must be in the same tecims and
have the sare legal effect as an ocder to liquidate a domestic
insurer, except that the assets and the business in the United
States shall be the only assets and business included in the
order.

4. At the time of petitioning for an order of liquidation,
or at any rime thereafter, the commissionec, after making
appropriate €indings of an insurer's insolvency, may petition
the coutt €or a declaration of insolvency. After providing
notice and hearing as it deems proper, the court may make the
declaration,

S. An order issued under this section shall requice
accounting to the court by the liquidator. Accountings, at a
migimym, must include all funds received or disbursed by the

liguidator during tne current pericd, An accounting shall be
at-incervals-speetrfied-in-the filed within one year of the

ourt may

gection or, if later, witnin five days after the init.ation of




Senate File 2286, p. 17

an appeal of an order of liguidation, which otder has not been

stayed, the commissioner shall present for the court's
approval a plan for the continued performance of the defendaat

company's palicy claims obligations, lncluding the duty to

defend insureds under liability insurance policies, during the

pendency of an appeal. The plan shall provide for the

continued performance and payment of policy claims obligations

in the normal course of events, notwithstanding the grounds

alleged in support of the order of liquidation including the
ground of insolvency. [f the defendant company's financial

condition will not, in the_judgment of the commisgioner,
support the full performance of all policy claims obligations
during the appeal pendency pericd, the plan may prefer the

claims of certain policyhcolders and claimants over creditors

and interested parties as well as other policyholders and

clairants, as the commigsioner €inds to be fair and equirable
considering the relative circumstances of such palicyholders
and claimants. The court shall examine the plan submitted by
the commiggioner and if it finds the plan to be in the best

interesta of the parties, the court shall approve the plan.

Wo action shall lie against the commissioner ot any of the

commissioner's deputies, agents, clerks, assistants, oc

attorneys by any pacty based on preference in an appeal

pendency plan approved by the couct.

b. The appeal pendency plan shall not supersede or affect

ty associations, in the guent that the liquidator pays

assers of the estate, which would otherwise be the

the

associations equally benefit on a pro cata vasis from

assets of the estate, [f an order of liquidation is s
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delinquengy proceedings wnless and until all
a guaranty association, including reasonable admi

funds advanced by

istrative

expenses in connection therewitn relatiang to obligations of

the company, shall be repaid in full, together with iaterest

repayment thereof has been made with the consent of all

applicable guaranty essociations.

Sec. 20. Section 507C.21, subsection 1, paragraph j, Code
1991, is amended to read as follows:

j« PBorrow money on the security of the insucer's assets ot
without secucity and execute and deliver docurents necessary
to that transaction for the purpose of facilltating the
liquidation. Money borrowed pursuant to this parageaph shall

be tepaid as an_administrative expense and have priority ovet

any other class t claimg under the priotity of distribution

Sec. 1., Section 507C.21, subsection 1, Code 1991, is

amended by adding the following aew paragraph:

HEW PARAGRAPM. w. Audit the books and recorde of all
agente ©f the insurer which relate to the business of the
ingurer.

Sec. 2. Section S07C.22, Code 1991, is amended by adding
the following new subsection:

NEW SUBSPCTION. 2A. a. Notice to agents of the insucer
and potential clainants who ate policyholders under subsection
1, where applicable, shall include notice that coverage by
state guaranty associations may be available for all or part
of policy wenefits in accotdance with applicable state
guaranty laws.

b. The liquidator shall promptly provide to the guaranty
agaociations such information concerning the identities and
addresses of the policyholders and their policy coverages as
may he within the liguidator's possession or ¢ontrol, and
otherwise cpoperate with quaranty asgociations to assist hem

in providing to the golicyholders timely notice of the

q822Z 4S
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Quaranty associations' coverage of policy benefits including,
4s applicable, coverage of claims and continuation or
termination of coverage.

Sec. 2). Section 507C.23, subsecticn 2, Code 1991, is
amended to read as follows:

2, An agent failing to géve—notice-or—éi*e—a—report—of
compliance provide informaticn as required in subsection 1 may
be subject to payment of a penalty of not more than one
thousand dellars and may have the agent's license suspended.
The penalty is to be imposed oniy after a hearing held by the
commissioner,

Sec. 4. Section 507C.24, subsecticns 1 and 2, Code 1991,
are amended to read as follows:

L. After the issuance of an order appeinting a liquidator
of & domestic insurec or of an alien insurer domiciled in thisa
state, action at law or equity shall not be brought against
the insurer or liquidator in this state or_elsewhere, nor
shall existing actions be maintained or Further presented
after issuance of the ordet. The courts of this gstate shall
qive full faith and credit to iejunctions against the
liquidator or the insurer or the continuation of existing
actions against the liquidator or the ingurer, when the
injunctions are included in an order to liquidate an insurec
igsved pursuant to corresponding provisions in other states.
Whenever in the liquidator's judgment, protection of the
estate of the insurer necessitates interveation in an action
againat the insurer that is pending outside this state, the
liquidator may intervene in the action. The liquidator may
defend, at the expense of the estate of the insurer, an action
in which the liquidator intervenes under this section,

2. Within two years ot such additional time as applicable
law may permit, the liquidator may after the issuance of an
order for liquidation institute an action or proceeding an
behalf of the estate of the insurer Lpon any cause of aciion
against which the period of :imitation Eixed by applicable law
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has not expicred at the time of the filing ¢f the petition upon
which the order is entered. Where If a period of limization
is fixed by agreement for instituting a suit or proceeding
upon a claim, ocr €or filing a claim, proof of claim, proof of
loss, demand, notice, or the iike, or where if in a
proceeding, judicial or otnerwise, a period of limitation is
fixed in_the proceeding or pursuant to applicable law foc

taking an action, filing a claim or pleading, or doing an act,

and vhere:in-any-case if the period had not expired at the

date of the filing of the petition, the liguidator may, for
the benefit of the estale, take any action or da any act,
tequired of or permitted to the insurer, within a period of
one hundred eighty days subsequent to the entry of an order
for liquidation, or within a further period as is shown to the
satisfaction of the court not to be unfairly prejudicial to
the other party.

Sec. 25. Section 507C.27, Code 1991, is amended by adding
the following new subsection:

NEW SUBSECTION. 2A. A person receiving any property from
the insurer or any benefit of the insurer which is a
fraudulent transfer under subsection L is personally liable
for the property or benefit and shall account to the
liquidatoe.,

Sec. 16, Section 507C.30, subsection 2, Code 199, is
anended by adding the following new varagraph following
paragraph b and relettering the remaining paragraphs:

MNEW PARAGRAPH. c. The obligation of the insurer is owed
to the affiliate of gsuch person, or any other entity or
association other than the person.

Sec. 27. Section SO7C.34, subsection 1, Code 1991, is
anended to read as follows:

L. HWithin one hundred twenty days of a final determination
of insclvency under this chapter as assels become aviilabie,
the liguidator shall make application to the court foe
approval of a proposal to disburse assets out of marshaled
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assets to A quaranty association or foreign guaraanty
association having obligations because of the insolvency. Am
application and disbucrsement of assets shall be made €rom time

to time as assets become available, If the liquidator

determines that there ace insufficient assets to disburse, the
application required by this section shall be considered
satisfied by a filing by the liguidatoc stating the reasons
for this determination,

Sec. 28. Section 507C.40, Code 1991, is amended to read as
follows:

§07C.40 CLAIMS OF SURETY.

1f a creditor, whose claim agalnst an insucer 18 secured in
whole or in party by the undectaking of another person, fails
to prove and file that claim, then the other person may do so
in the creditor's names--Fhe-surety and shall be subrogated to
the rights of the creditor, whether the clairm has been (iled
by the creditor ot by the surery other person in the
creditor's name to the extent that the sueety other person
dischacges the undertaking. However, in the absence of an
ageeement with the creditor to the contrary, the sureey othec
person is not entitled to any diskribution until the amount
paid to the creditor on the undertaking plus the distributions
paid on the claim from the insurer’s estate to the creditor
equats equal the amount of the entire claim of the creditor.
An excess recelved by the creditor shall be held by the
craditor in trust For the ancety other person. as used in
this section, Ysursty® "othec person” is not intended Lo apply
to a guaranty association or foreign quaranty association.

Sec. 29. Section 507C.42, subsections 1, 2. 3, 4, and 5,
Code 1991, are amunded to read as £ollows:

1. CLASS 1. The costs and expenses of administration,
including but not lirited to the £alliowing:

a. The actual and necessary costs of presecving or
recovering the assets of the insurer.
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b. Compensation for all authorized secvices rendered in
the liquidation.

¢c. Necessacty filing fees.

d. The fees and mileage payable to witnesses,

e. Reassnable Authorized reasonable attocney's fees and

other professiunal services rendered in the liquidation.

f. The reasonable expenses of a guaranty assoclation or
foreign guaranty association in handling claims.
2. CLASS 2. bebts-due Reasonable compensation to

employees for services performed to the extent that they do
not exceed one-thousamd-dotiers two months of rmonetary

conpensation and represent payment for secvices performed
within one year before the filing of the petition for
liquidation or, if the rebhabilitation preceded liquidation,
within one year before the filing of the petition for

rehabilitation., Offlcers and directors are not entitled to
the benefit of this pricrity. The priocity is in liecu of
other simikar priority which may be authorized by law as to
wages or compeasation of employees.

3, CLASS 3. Claims under policies,_including ¢claims of
the federal or any state or local ggovecnwent, for losses
incurred, including third-party ¢laims, clairs agaiast the
insurer for liability for bodily injury or for injury o oc
destruction of tangible pcoperty which are not under policies,
and ¢laims of a guaranty association or foreign guaranty
asgoclation.
premiun,  Claims under Life insurance and anauity policies,
whether for death proceeds, annuity proceeds, or Lavestrent
values shall bhe treated as loss claims. That portion of a
loss, indempification £oc which is provided by other benefits
or advantages recovered by the c¢laimant, shall not be included
in this class., other than penelfits ocr advantages recovered or

tecoverable in discharge of fam:il.al obligations of support ¢r

by way of succession a% death or as proceeds of 1ife

inSurance, or as gratuit.es., A payment by an enpiloyer to an
employee 18 not a4 gratuily.
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4. CLASS 4. e}ains—uadee~nanassessabie-po}écées-fer

unearned-preminm-ec-seher-preminm Premium refunds, and claims
of general creditors.__in_c_lu_diz!ail_ﬂm.s_of._cseﬁng_and_az-ﬁym_ir_\s
felasucers in their capacity as such, and subcogation claips.

5. CLASS 5. Claims of the federal or any state or local
goveratent except those under class 3. Claims, including
those of a governrental body for a penalty or forfelture, are
allowed in thisg class only to the extent of the pecuniary loss
sustained from the act, transaction, oc proceeding out of
which the penalty or forfeiture arose, with reasonable and
actual costs incurred. The remainder of such claims shall be
postponed to the class of claims under subsection 8.

Sec. 30. Section S07C.45, Code 19291, is amended by adding
the following new subsection:

NEW SUBSECTION. 3, Notwithstanding any other provision of
this chapter, funds as identified in subsection 1, with the
approval of the court, shall be made available to the
comrissioner for use in the detection and prevention of future
Lnsolvencies. The commissioner shall hold these funds and
shall pay without interest, except as provided in section
507C. 42, to the person entitled to the funds or the person's
legal representative upon proof satisfactory to the
commissioner of the person's right to the funda, The funds
shall be held by the commissioner for a period of two years at
which time the vights and duties to the unclaimed funds shall
vest in the commissianer.

Sec. 31. Section S07C.46, subsection 2, Code 1991, is
amended to read as follows:

2. Any other person may apply to the court at any time for
an order under subsectlion 1. [f the application is denied,
the applicant shall pay the costs and expenses tnciuding
reasonable-akttors syra-fee of the liquidator in cesisting the
application including a_reasonable attocney's fee.

Sec. 132. Section 507C.52, subsection L, Code _991, is
amended to read as follows:
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1. Except as to special deposits and security on secured
claims under section S07C.53, subsection 3, the domiciliary
liquidator of an icsurer doniciled in a teciprocal state shatl
be vested with the title to tne assets, property, contracts,
and rights of actior, agents' halances, books, Accounts, and
other reccrds of the insurer located in this state. The date
of vesting is the date of the filing of the petition, if that
date is specified by the domiciliary law for the vesting of
property in the domiciliary state. Othecwise, tne Gate of
vesting shati-be is the date of entry of the ordec directing
possession to be taken. The domiciliary ligquidator may
irmediately recover balances due from agents and obtain
possession of the books, accounts, and other records of the
insurer located in this state. Subject-to-seetion-5867€-%37
the—demiciiiary—tiquidutoe—nay-also—recover-aik-ethes—assets
of-the-inaurer-iocated-tn-this-state- The _domiciliary
liquidator may also have the right to recaver all other assets

507€.53.

Sec. 33. Section 507C.S55, subsection 2, Code (991, is
amended to read as follows:

2, Claims belonging to claimants residing in reciprocal
states shall be proved either in the liquidation proceeding ia
this state as provided in this chapter oc in ancillary
proceedings in the reciprocat states, if a claim filing
procedure is established in the ancillary proceeding. If
notice of the claims and opportunity to appear and be heard is
afforded the domiciliary Lliquidator of this state as provided
in section 507C.%6, subsection 2, with respect to ancillary
proceedings, the final allowance of claims by the courks in
ancillaey proceedings in reciprocal states shall be conclus.ve
25 to amount and as to priocity against special deposits or
othec security _ocaied in such ancillary states, but shall not
be conclusive with respect to priorities against qenera.
assets undec secti1on H07C.42.
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Sec. 34. Section 507C.56, subsections 1 and 2, Code 1991,
ate amended to read as follows:

1. in-g-tiquidation-proceeding-in-a-reciprocat-state
mgainst-an-insveer-domicited-ta-that-stare Promptly after the
appointment of the commissioner as ancillary receiver for an

insucer not domiciled in this state, the commissionec shail

detecmine whether there are clalmants residing in this state

who are not protected by guaranty funds and whethec the

protection of such claimanks requires the establishing of a

claim Eiling procedure in the ancillacy proceeding. It a

claim €iling procedure is established, claimants against the

jinsurer who reside within this state pay file claims either
with the ancillary receiver in this state, or with the
domiciliary liquidator. Claims shall be filed on or before
the last dates fixed for the filing of clairs in the
domiciliary liquidation proceeding,

2. Claims belonging to ¢laimants rcesiding in this state
may be proved eitmer in the domiciliary state under the law of
that state, ¢r in anclillary proceedings in this state,
provided a claim Ffiling procedure is established in the

ancillary proceeding. If a claimant elects to prove the claim

in this state, the claimant shall file the claim with the
ligquidator in the manner provided inm sections 507C.25 and
$07C.36. The ancillary receiver shall make a recommendation
to the court as under section 507C.41. The ancillarty receiver
shall also arrange a date for hearing if necessary under
gection 507C.39 and shall give notice to the liquidator in the
domicliliary state, either by certitied rail or by personal
gervice at least forty days prior to the date set for hearing.
within thirty days after the giving of the notice, if the
domiciliary liquidator gives notice in writing either by
certified mail or by personal secvice to the anciliary
receiver and to the claimant of an 1atention to contest the
claim, the domiciliary liquidator is entitled to appear or %o
he represented in a proceeding in this state nvolvong the
adjudication of the clainm,

Senate File 2286, p. 26

Sec. 3%. Section %10A.1, Code Supplement 1991, is amended
to read as follows:

5L0A,1 SHORT TITLE.

This chapter shall be known and may be cited as the
"Business Producer Controlled Property and Casuvalty iInsurer
Act."

Sec. 36. Section S510A.2, Code Supplement 1991, is amended
by striking the section and insecting in lieu thereof the
following:

510A.2 DEFINITIONS,

As used in this chapter unless the context otherwise
teguires:

1, "Accredited state" means a state in which the ingurance
department or regulatory agency has qualified as meeting the
minimum financial regulatory standards promueigated and
established by the national association of insurance
commigsionecs.

2. "Control" oc "coatrolled” has the meaning ascribed in
section 521A.1, subsection 3.

3. *“Coatrolled insurer™ means a licensed insucer which is
controlled, directly or indirectly, by a producer.

4, “Coatrolling producer" means a producer who, directly
or inditectly, controls an insurer.,

5, “Independent casualty actuary" means a casualty actuary
who is a memper of the Arerican academy of actuaries and who
is not an employee, principal, the direct o1 indirect owner
of, affiliated with, or in any way controlled by the insurer
or producer,

6. "Licensed insurer” or "insutrec® means any person duly
licensed ko bransact a property and casualty insurance

business in this state. The following are not licensed

property and casualty insucers for the parposes of zhis
chapter:

4. All risk tetencion groups as defined in the Superfund
Arendmenty Reauthorization Act of L98&, Pub. L. No. 29-499,
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100 star. 1613 (1986) and the Risk Retention Act, 1S U.S.C.
3901 et seq. (L9682 & Supp. 1986), or chapter 515E,

b. All residual macket pools and joint undetrwriting
authorities or associations.

C. All captive insurers, For the purposes of Lhisg
chapter, captive insurers are insycance companies owned by
another organization whose exclusive purpose is to insure
risks of the parent organization and affiliated companies or,
in the case of groups and associations, insurance
organjzations owned by the insureds whose exclusive purpose is
to insure risks of any group and association members and any
affiliates,

7. "Producer” means an insutance broker or brokers or any
other person when, for any ccompensation, commission, or other
thing of value, the person acts or aids in any manner in
soliciting, negotiating, or procucing the making of an
insurance contract on behalf of an insured other than the
person,

Sec. 37, sSection SL0A.3, Code Supplement 1991, is amended
by striking the sectlion and iaserting in lieu thereof the
following:

S10A.3 APPLICABILITY,.

Thig chapter applies to licensed insurers as defined in
section 510A.2, either domiciled in this state or domiciled in
4 3jtate that is not an accredited state and having a
substantially similar law. All provisions of the Lnsucance
hotding company Act, to the exteut those provisions are not
superseded by this chapter, continue to apply to all persons
associated with holding companies subject te this chapter.

Sec. 8. Section 5l0A.4, Code Supplement 1991, is amended
by stciking the section and inserting in iieu thereof the
following:

SLO0A. 4 MINIMUM STAHNDARDS.

1. APPLICABILITY OF SECTION.
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a. This section applies if, 1n any calendar yeat, the
aggregate amcunt of gross weitten premium on business ptaced
with a controiled insurer by a controlling producer 15 equa:
to or greater than {ive percent of the admitted asgets of tae
controlled insucer, as reported in the controdled insutec's
quacteriy statement filed as of September 30 of the preceding
year.

b. HNotwithstanding paragraph "a", chis section does not

apply if both of the following apply:

11) The controlling producer does ail of the following:

ta} Places insurance caly with the contioiled insurer, or
only with the controlled insurer and members of the controlled
insurer’s holding company system, or the controlled insurer's
parent, affiliate, or subsidiary, and regeives no compensation
based upon the amount of premiumsg weitten in connection with
such insurance,

(b) Accepts insutance placements only from nonaffiliated
subproducers and not directly from insuceds.

(2] The controlled insurer, except for insurance business
written through a residual rarket facility, accepts insurance
business only from the controlling producer, a producec
controlled by the controlled insurer, or a producer that isg a
subsidiary of the conteolled insurec.

2. REQUIRED CONTRACT FROVISIONS. A controlled insurer
shall not accept business from a controlling producer and a
controlling prcducer shall not place business with 3
conteolled insurer unless there is a written contract betweer
the controlling producer and the controlied insurer specifying
the responsibilities of each party which has been approved by
the board ¢f directors of the cantrolled insurer and filed
With the cormissioner. The coatract must contain, at a
minktmum, the follewing provisiong:

a, The controlled ‘nsicer Fay rerminate the centrast for
CANGe, UPoNn wriktblen potice Lo the controlling prcducer.  The
conteolled irsurer skall suspend the authority of the
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controlling producer to write business during the pendency of
any dispute regarding the cause for the termination.

b. ‘The controlling producer shall cender accounts to tne
controlled insurer detaillng all material transactions,
including information mecessary Lo support all comnmissions,
chargi3, and other fees recelved by, or owing to, the
controlling producer.

c. The controlling producer shall remit all funds due
under the terms of the conttact to the controlled insuter on
at least a monthly basis. The due date shall be fixed so that
premiums or installments of prenlums collected shall be
remitted no later than nminety days after the effective date of
any policy placed with the controlled insurer under this
contcact.

d. All Funds collected for the controlled ingurec's
account shall be held by the controlling producer in a
fiduclary capacity, in one or more appropriately identified
bank accounts in banks that are members of the federal cesecve
system, in accordance with the provisions of the insurance law
as applicable. However, funds of a controlling producer not
required to be licensed in this state shall be maintained in
compliance with the reguirements of the controlling producer's
domiciliary jurisdictlon.

e. The controlling producer shall naintain separately
identifiable records of business written for the controlled
insurer.

f. The contract shall not be assigned in whole or in pact
by the controlling producer.

g. The controlled insurer shall provide the controlling
producer witn its underwriting standards, rules, and
procedures manuals setting forth the rates to be charged, and
the conditions for the acceotance ot rejection of risks., The
controliing producer shall adhere to the standacds, rultes,
procedures, rates, and conditions, The standards, rules,

procedures, rates, and conditicrs shall be the sane as those
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applicable to comparable business placed with the controlled
insurer by a producer other than the controlling producer.

h. The rates and terms of the controlling producer's
comnissions, charges., or other €ees and the purposes ot those
charges or fees. The rates of the comnissions, chacges, and
other fees shall be no greater than those applicable to
comparable business placed with the controlled imsurec by
producers other than controlling producers. For purposes of
this paragraph and paragraph "g" of this subsection,
"comparable business" includes the same lines of insurance,
same kinds of insurance, same ‘kinds of risks, similar policy
limits, and similar guality of business.

i. [f the contract provides that the coutrolling producer,
on ingurance business placed with the controlled insurer, is
to be compensated contingent upcn the insurer's profits on
that business, then such compensation shall not be determined
and paid until at least five years after the premiums on

liability insurance ate earned and at least one year after the

premiums are earned on any other insurance. In no event shall
the commissjons be paid until the adeguacy of the controlled
insurer's reserves on remalning claims has been independently
vecified pursuant to subsection 4, paragraph "a".

j. A limit on the controlling producer's writings in
relation to the controlled insurer's surplus and total
writings. The insucer may establiish a different limit for
each line or subline of business. The controlled i1nsurer
shall notify the contrelling producer when the applicable
limit is approached and shall not accept business from the
controlling producer which wouid exceed the lim:t., The
controlling producer shall not place husinegs with the
controlled insuter if it has been notlfied by the covtrolled
insurer taat the limit nas oeen reached.

k. The controlling producer may negotiate but shall rot
bind reinsurance or behalf of the controlled i1nsurer &0

business The conteolling peoducer plaves with the controlied
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insurer, except that the controlling producer ray bind

facultat: o reinsurance contracts pursuant to obligatory
facultative agreements if the contract with the contrclled
insurer contains underwriting guidelines including, for botn
reinsurance assumed and ceded, a list of reinsurets with which
such automatic agreements are in effect, the coverages and
amounts or percentages that may be reinsured, and commission
schedules,

3. AUDIT COMMITTEE. A controlled insurer must establish
an audit committee of the board of directors conposed of
independent directors. Prior to approval of the annual
financial statement, the audit cormittee shall meet with
managerent, the insurec's independent certified public
accountants, and an independent casualty actuary or other
independent loss reserve specialist acceptable to the
cormissioner, to review the adeguacy of the insurer's loss
reserves,

4. REPORTING REQUIREMENTS.

a. In addition to any other required loss reserve
certitication, the controlled insurer shall annually, on April
L of each year, file with the commissioner an opiniocn of an
independent casualty actuary, or another independent loss
ceserve specialist acceptable to the comnisgioner, reporting
loss ratios €or each line of business written and attesting to
the adequacy of loss reserves established for losses incucred
and outstanding as of year-end on business placed by the
producer, including incurred but not teported losses.

b. The controlled insurer shall annually report to the
commigsioner the acount of commissions paid to the preducer,
the percentage such amount represents of the net premiums
written, and compacable amounts and percentage paid to
noncontrolling producers for placements of the same kinds of
insurance,

Sec. 39. MEW SECTION. S10A4.5 OISCLOSURE.
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The producer, prior to che effective date of the policy,
shall deliver written notice to the prospective insured
disclosing the relationship between the producer and the
controlled insurer: except that, Lf the business is placed
theough a subproducer who is not a controlling producer, tne
controlling producer shall retain in the producer's records a
signed cormitrent from the subproducer that the subproducer is
awace of the celationship between the insurer and the producer
and that the subpreducer has notified or wiil notify the
insured.

Sec, 40. Section 521A.5, subsection !, Code Supplement
1991, is amended by striking the subsection and inserting in
Liew thereof the following:

3. A domestic insurer shall not pay any extraordinary
dividend or make any other extraordinary disteibution %o its
shareholders until thirty days after the commissioner has
received notice of the declaration of the dividend or
distribution and has not disapptoved such payment with:n rhe
pericd, or at the time the commissioner hasg approved the
payment within the thirty-day petiod.

For purposes of this subsection, an extraotdinary dividend
or distcibution includes any dividend or distribution of cash
Qr other property, whose fair market value together with that
of other dividends or distributions made within the preceding
twelve months exceeds the lesser of ten peccent oF the
insurer's surplus telated to policyholders as of the thirty-
first day of December next preceding, or the net gain fcom
operations of the insurer, if the insurer is a life insurer,
or the net income, if the insurec is not a life ingarer, not
including cealicved capital gains, for the twelve-mooth peciod
ending the thirey-first day of December next preceding, but
does not include pro cata distcibutions of any clazs of “he
ingurer's own securities, In deteérmin.ng whetber a dividead
or distribution is extraordinary, an insurer may cacry Eorwaed
net income or qain from cperations from bthe previous two
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calendar years that has not already been paid out as
dividends. This carry-forward shall be computed by takiag the
net income or gain from operations from the second and third
preceding calendar years, not including realized capital
gains, less dividends paid in the second and imrediately
preceding calendar years.

Notwithstanding any other provision of law, an insurer may
declare an extraordinary dividend or distribution which is
condltional upon the comnissioner's approval of the dividend

or distribution and the declacation does not confer any rights

upon shareholders until the commissioner has approved the
payment of the dividend or digtcibution or the cormissioner
has not disapproved the payment within the thirty-day period
as provided in this subsection.

Sec. 41. The commissioner of insurance shall conduct a
study relating to the issues involved with compulsory proof of
financial responsibility for all operators of motor vehicles
in this state. The study shall include an analysis of the
impact of requiring such coverage, including the aurber of
additional operators acquiring coverage, the effect on premium
costs to consumers, the impact on expenses which would be
incurred by insurance carriers as a result of losses paid
under such policies, and other related issues.

The comrissioner of insurance shall conduct at least one
public hearing in each of the five new congressional districts
during the 1992 legislative interim concetning the issue of
compulsory proof of financial cesponsibility for all operators
of motor wehicles in this state, The commissiorer shall
provide adequate notice of such hearings and encouraqe
participation by all citizens in this state. The commissioner
shall make an accurate recocd or summary of each meeting and
provide a complete report to the general asserbly no later
than January 20, 1993, concerning the proceedings.

Sec. 42. Section $07.13, Code 1991, 138 repealed.

Sec. 43, Secction 40 of thi
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8 Act, 43 it amends section

521A.5, subsection 3, Code Supplerent 1991, is effective

Qctober 31, 1993,
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