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S. F . ..P2?? II 

1 Section l. Section 106.2, Code 1991, CS ame~deQ 0y adding 

2 the following new sub$ec~ions and renumberi;lg Lhe sUDsectic~s 

3 as necessary: 

NEW S(SSECTION. L. "Alcohol concentration f
! ~eans alcohol 

5 cOJlce~tration as defined in section 321J.I. 

6 NEw SuBSECTION. 3J\. 'lChemical test 'l ffiea~s 2n analysis of 

7 a person's blood, breath, urine, or otner bod~ly substa~ce fo~ 

8 the determination of the presence of alcoho:, G controlled 

S substance, or a drug. 

lO NEW SlJBSEC'I' ION. 4A. "Controlled 5ubstd(lCe" ~e2ns 

11 controlled substance as defined in section 20~.lGl. 

12 ,,:::ii SUBSECTION. 12A. "Intoxicated 'l means the condltion at 

13 a person wno is under t~e cOiit'::ol.l.ec 

14 substance, a drug other than alcohol or a control~ed 

IS substance, or any co~bination thereof which impairs t.hougilt 

16 aild action and less o~ no:nal control of the ~2rso~'s 

to ail exte!1t . ~ ',­
w('. ... c .. endangers a person. Eowever. a 

the person is not sub~ecl to ,he 16 perSOl1 1s not intoxicated if 

19 prov~0ions of s2clion 321J.2 due to ~he exception fur 

20 prescription drugs co~tained in section 321J.2, subsectio~ 6. 

21 NEW SU5SEC'l' IO/\. 2i.A. IIPeace officer l' means peace officer 

22 as defined in section 301.~. 

23 NEW SuBSECTION. 22A. "Prima facie evidence of 

24 intoxication" means eVidence that, at the time o~ the alleged 

25 violation, a petson had an alcoho~ concentration ot .10 or 

26 more. 

27 NEW SUBSECTION. 24A. IIRelevant evidence of intoxication '; 

28 means evidence that, at the time of the alleged viclation, a 

29 person had an alcohol concent:atio~ 0: at least .OS, b~t :255 

30 tha;] .10. 

31 2SA. "Serious i~jury" ~~eans a sericJs 

3~ injury a3 define6 i;: sec~io~ ~21J.l. 

j] Sec.~. Sectlo~lC6._ •. Co~e 1991, is a~enaec oy strik';!9 

34 tr.e sec-i: ~o;; - . .. _. 
a~c :l:se~~:~s i~ ~:e~ 
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i CO~SENT TO ~ES? 

5 the offense of ope:at~ns a wa~ercraft while i~toxicated. 

2 . a. A person who operates a wata:crafc while 

7 i~tcxicated in violation of this sec~:on com~its: 

( 1 ) A class IIC" felonYr if t~e o!fense res~its in ~he 

S death of another person and th2 court deterffil~es that the 

i.C pe~son .'!:o C01TuT;i::tea "he offe:1S2 cau!>ea thE' deatn. 

.i.. ,> ( 2 ) A c:ass "Dli felony, if the o£fens2 is a second or 

l2 subsequent offense, or if che cff2~S~ resu~_t5 in serious 

13 injury to anot~er perso~ a~d :he court de~ermj_~2s tnat the 

14 person who cOfil...rnitted t::e cf.Eense caused 'Lhe s~~{io~s injury. 

:5 (3) An aggravated mlscemeanor, for any other violation elf 

::"6 s\;.bs~ction 1 . 

, I b. A person who operates a watercraft: water skis, 

:s surf~oard, or simila: device in viola:io!l o[ a co~rt order 

~9 iss~ed ?~r5uar.t to this s~ction co~~its a s~~?le misde~eano[. 

3 • A conviction for, deferred ~udgme~~ ~or, 0: 212d o~ 

1l g~ilty to, a violation of ~his section whic~ cccu~red ~ore 

~; ~hd~ six years prio: to the date o~ the violation charged 

2": shall no~ be considered in ~eterm~ning that the viol~tic;: 

~( charged is a second 0: s~b5eque~t of~e~se. ?cr 1" t.e OU COOS? 0 f 
- L J -

2S det2rmining if a violation chargeci is a seco~d or subsequent 

~6 ofiens€, daferred judgmen~s pursua~t to section 907.3 fOl-

27 violatio~s o~ this section and convictions or the equiv~len~ 

23 o~ C'2;erre:a juc.gf.'!ents for v.i.olatio~s .l.;. a!1Y other states und2:'" 

20 s~at~tes s~bsta~tially cor~espo~d~ng to this section sha~l 02 

__ CCU~C2C as previo~s c:fenses. The courts shall judicia~:y 

~. net ice the s~atutes of Oth2~ s~ates which define ofEens2s 

_L s~b5:a~tially equivalent ~o che ofE2nse eefi~e~ in th:s 

S2C[lOn a~d can therefore ~e consider2~ correspcndiilS 

sLa.tutes. Each prev~ous violation on which convlctjon or 

~~ de~e:ra: of Judg~ent was e~te:ed prlor to the date o~ the 
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viol.ation charged 

separate offense. 

4 . Upon a plea 

section, or entry 

shall be considered and counced as a 

or verdict of guilty of a violation of this 

or a deferred judgment concerning a 

S violation of this section, in addition to any criminal penalty 

6 imposed, the court shall order the defendant not to operate a 

7 watercraft, water skis, surfboard, or similar device for the 

8 following period of time: 

9 2. At least two years for a felony oEfens.-. 

lO o. At least one year for a misdemeanor of~ense. 

11 The court shall require the defendant to complete the 

12 boater safety course required in section l06.23A prior to the 

13 expiration 

14 the course 

15 be subject 

16 the order 

of the order. If the defendant does not complece 

prior to expiration of the order, the defendant may 

to contempt proceedings and the court shall extend 

until the defendant completes the course_ 

l7 5. a. A person who operates a watercraft which is powe~ed 

18 by motor or sail, water skis, surfboard, or similar device in 

19 waters over which this state has jurisdiction implied~y 

20 consents to submit to the chemical lest provisions of this 

21 section as a condition of operation in this state. However, 

22 this subsection shall not apply to other types of watercraft, 

23 or to operation of watercraft, water skis, surfboards, or 

24 similar devices in waters over which the state has rIO 

25 jurisdiction. If a person refuses to submit to d chemical 

26 test under this section, the court shall order the person not 

27 to operate a watercraft, water skis, surfboard, or similar 

28 device for at least one year. 

29 b. A peace office~ who has probabie cause to beiieve that 

30 a person has committed an offense u;-:der this section and that 

31 the person is s~bjec: to t~e impliea consent ?rovisior.s of 

32 this subsection shall offer the person the opportur.ity to 

3 ,< ~ub",_.i:- to 0 c.".e.,".·.ic;::. ~ ~ec:!"'. y- • ~" ~ J ~ ~ __ ~ _ ~~ _ __ rtcweve~, l~ :s no~ necessary Lor 

3~ (~e peace office~ to offer G che~lcal test to a~ u~cor.scious 

3S perSOi1. A peace officer n;ay offer a person :Tiore tt:a.n or.e 

-~-
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1 cherr:ica: test ll~der :~iS sec~io~. However, tes~s r.1:...isi: bt:: 

2 6dmi~is~e:ed wichin three ho~rs after the officer had probdb~e 

3 cause to ~elieve the pe~son vio:ated t~is sacticn. A person 

4 m~st suomi~ to 22Ch chemical test offered by a peace off~cer 

5 ~n order to comply with the lmp~leQ consent provisions of this 

6 section. 

c. A person who IS dead, unconscious, or otherwise in a 

o condition rendering the person i~capable of consent or ref~sal 

9 15 deemed ~ot to have withdrawn the implied consent provided 

10 by this section, and a test or tests ~ay be given if a 

licensed physician certifies in advance of t~e test chat the 

:2 persor. lS dead, unCO~5cious, or ctherwise i~ a condition 

13 rendering that person incapable of consent or refusal. 

d. If the chemical test results in ~elevant ev:dence that 

15 the person is intoxicated; the perso~ may be arreste~ for an 

:0 o:f~nse ~nder this sectio~. If the chemical test resul~s 

~7 prim~ facie evidence cha~ the person is intoxicaced, the 

18 ?ers~~ shall be arrested for an ofEense ~nde~ this sectio~. 

e. A person who refuses to submit to a chemical test nldY 

2C be ~(rested for an offense u~der this seccion. 

f. At a prcceeding ~nder this section, d person"s retusdl 

22 to submit to a chemical test is admissible into evide~ce. 

23 g. If d person refuses to submit to a chemical test ~nder 

24 this section, the peace office~ s~all infor~ the person tha~ 

25 the person's refusal will result in the suspension of the 

26 person's operating privileges. 

6 . At a proceeding concerning an offense under this 

28 SeCtlOn, evidence of the amo~nt oy weight of alconol that WdS 

2S in t~e bloea of the person charsed with the offense at the 

3G t~me ot the alleged violation, as shown by dn analysis :ne 

31 person's blood, breath, tiri~e, or other bcdily SUbS(2~Ce, 

22 admissible. 

Sec. 3. Section 1C6.23, st..:bseccioii 2, paragraph 0, Code 

:!4 199~, is amended to reao as follows: 

Ope:ating a vessel 0: ~a~ipulating water skis, 

. - .. ~-
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l surfboard O~ si~:la: device while in-aM i~tcxicated eo~ditien 

2 or-tlnder-~nfltlenee-e~-e-M8reotie-drtlg in v~olatio~ of sect~on 

3 106.1C 

,; Sec. 4. NEW SECTION. 106.23A SAFETY COGRS2 RFQLJBED. 

5 Any person who has had the right to operate a vessel or 

6 watercraft suspended, has been ordered by a ccurt rot to 

7 operate a watercraft, water skis, surfboard, or sl~ila: 

8 device, or who is involved in a watercraft or vessel accident 

9 which results in property damage or personal injury shall 

10 complete a boater safety course approved by the department 

11 which ir:cludes the successful passage of a writter. examination 

12 relati~g to the course of instruction, before the right to 

~3 operate is restored. 

14 Sec. 5. Section 321G.:, Code Supplemer.t 199~, is amended 

IS by adding the following new subsections and renumbering the 

16 subsections as necessary: 

17 NEW SUBSECT ION. " . "Alcohol concentration tl IT.eans alcohol 

18 concentration as defined in section 321J.l. 

19 ~EW SUBS2:CT ION. 2A. "Chemical test'l means a c~effiical test 

20 as defined in sectior. 106.2. 

21 NEW SUBSECT ION. 3A. "Controlled substance II means 

22 controlled substance as defined in section 204.101. 

23 NEW SUBSECT ION. 6A. "Intoxicated" means intoxicated as 

24 defined in section 106.2. 

25 NEW SCBSECTION. 12A. "Peace officer" means peace officer 

26 as defined in section 801.4. 

27 NEW SUBSECTION. 13A. "Prima facie evidence of 

28 intoxication" means evidence that, at the time of the alleged 

29 violation, the person had an alcohol concentration of .10 or 

30 mere. 

31 NEW S~3SECTION. 14A. "Relevant evidence of intoxication" 

32 means evidence that, at the ti~e of the alleged violation, a 

]3 person had an alconol concentratic:l of at leas~ .O~, buc less 

.14 tha:-•. 10. 

35 ~EW S~3SECT~O~. ioA. 1lSerio~s injury" ~ea~s a seriOUS 

• 

• 

• 
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~ inJury 25 de£i~ed in sec~:on 32:J.l. 

2 Sec. 6. Section 32~G<:(, unnl180ered paracraon i, Code 

.3 199~, !.s ar.:.e:10ea to 
. " .. 

~ea~ as [O~~ows: 

S .2.£.?~.ided, a pe;son who SF!t.i~~-~=o~a:te-a~i v:ola:e-s a ,)rov:s':'oi"i 

6 of this chapter or any-t"e~ti1:e:~ief! ~E~le of ·Li1~ cOflt&lliss,ion or 

7 director of transportation sha±±-be is guilty of a simple 

8 mi sdemea!'.or. 

9 Sec. 7. NEW SECTION. 32lG.29 OPERATING A SNOWMOBILE O~ 

~O ALL-TE~RA!N VEHICLE WErLE I~TOXICATED. 

.J..l A person who operates a snow~obile or all-te~rai~ 

~2 vehicle whiie having an alcohol co~cefit[acic~ of .lO or more, 

13 O~ while intoxicated, ccmmi~s t~e offe~se o~ opcra~i~g d 

snowmobile or dll-cerrai~ vehicle whiie intoxicdted. 

2. a. A perso~ who Ope!d~eS 2 snowmcbi~2 or all-:errai~ 

~b vehicle while i~toxicated in violation of t~is section 

17 corr~~i t~:. 

18 ( :) A class IIC': felony, 1::: the ~esu~;_ts 

19 death of another person and ~he court deter~ines that the 

20 person who committed the oEfense causp.a 'che death. 

( 2 ) A class \'D'I felony, if the offense is a second 0; 

22 subseque~t offe~se, or if the offense results in serious 

23 InJury to another person and the court determines that the 

24 person who committed the offense caused the serious inj~,;ry_ 

2:; ( 3 ) An aggravated misdemeanor, for any other violation of 

26 subsection 1. 

27 b. A person who operates a snowmobile or all-tee rain 

28 vehicle in violation of a court order issued 2ursuant to this 

2; section corrU1Iits a simple misdenear:or. 

A conviction for, deferred judgment for, or plea of 

~. gliilty to, a violation of this section which occurr2d more 

32 than six years prior to th~ cate cf the violQtion cr.~(ScC 

~5 sta~l not be considered in d2termining that the violatior. 

34 chdrged is a second or subseque~t offense. For the purpose of 

~~ de~ermi~ing if a violation charged is a second or s~bse~~~en: 

-6-
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offense, deferred judgments pursuant to section Y07.3 for 

2 violations of th~s section and co~victions or the equivalent 

3 of deferred judgments for violations in any other states under 

4 statutes substantially corresponding to chis section shall be 

5 couGted as previous offenses. The courts sha:l ]udic:ally 

6 notice the statutes of other states which define of[enses 

7 substantially equivalent to the oEfense defined in this 

8 section and can therefore be considered corresponding 

9 statutes. Each previous violation on which cOi1vict":'c:1 or 

10 deferral of judgment was entered prior to the uate of the 

11 violation charged shall be considered and counted as a 

12 separate offense. 

13 4. Upon a plea 

14 section, or entry 

or verdict of gui:ty of a violation 

of a deferred judgment conce~ning a 

or this 

15 violation oE this section, in addition to any crimi'lal penalty 

16 imposed, the court shall order the defendan, not to operate a 

17 snowmobile or all-terrain vehicle for the following period of 

18 time: 

19 d. At least two years for a felony offense. 

20 b. At least one year for a misdemeanor offense. 

21 The court shall require the deEendant to complete the 

22 operator saEety course required in section 321G.30 ~rior to 

23 the expiration of the order. If the defendant does not 

24 complete the course prior to expiration of tIle ordec, the 

2S deEendant may be subject to contempt proceedings and the court 

26 shall extend the order until the defendant completes the 

27 course. 

28 5. a. 

29 vehicle on 

A person who operates a snowmobile or ale-terrain 

public property impliedly consents LO suomit to the 

30 cheffilcal test provisions of this section as a condicion of 

31 operation in this state. 50wever, this subsection shall not 

32 apply to the operation of a snowmobile or all-terrain vehicle 

33 on private property. If a person refuses to submi~ to a 

34 chemical test uncer this section, the COurt snaIL o:der ~h~ 

35 person not to o~erate a snowmobile or all-terrain vehicle for 

-7-
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1 at least one yea:. 

A peace cEficer wjo Des probable cause to jel~eve 

3 a person nciS co::-..rCtlt.'Ced an oi:f2:1Se i;nc.er (,i-.i::~ 5eCL~0Z1 ana t:lat 

4 the person is sUbjec~ tc t~e ~~~~ied cons~nt ?tovisions of 

5 this suhsection shail offer tne persGn the op?ortu~~ty to 

6 submit tc a chemical test. ~ow2va:, it is ~ot ~ecess~ry Eor 

7 the peace officer to ofZe: a chemical tes~ to an ~~consc~ous 

8 person. A peace office: reay affer a person more tha~ one 

9 cnemical test under this section. clowever, 211 tests must he 

~o administered within three hO~irs after the officer had proba~le 

II cause to believe the person vio~oted this sectio~. A person 

12 must submit to each chemical test offered by a peace officer 

:3 in order to comply with the implied conse~t provisions of t~lS 
. I! ~ : 
J... seCl..!.on. 

1S c. A perso~ who is ccad, unconscio~s, or o(~erwise in a 

16 condition rendering the person ir;capab:e of COi~sent or ;':ef~!::~al 

~7 is deemed not to have withdrawn the consent prov~ded hy :~lS 

1& section, and a test or tests may be given if a licensed 

19 physician certifies l~ advance of the test that the person is 

20 dead, unconscious, or otherwise in a condition re~dering tr.at 

21 person incapable of consent or refusai. 

22 d. If the chemical test results in relevant evidence thdL 

23 the person is intoxicated, the person may be arrested for dn 

24 offense under this section. If the chemical test results in 

25 prima facie evidence that the person is intoxicated, the 

26 person shall be arrested for an offense under this section. 

27 e. A person who refuses to submit to a chemical test may 

28 be arrested for an offense under this section. 

29 f. At a proceeding under this section. a person's refusal 

30 to submit to a chemical test is admissible into evidence. 

g. If a person refuses to sub~it to a chemical rest llnder 

32 this section~ the peace officer shall inform t~e perso~ tha: 

33 the person's refusal will resul~ in the suspension of the 

34 perso~'s operating privileges. 

~~ 6. At a proceeding conce;ning an offense under this 

-2-
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L seC(lO~f evidence o~ the amount by weight ot a:cotlo! that was 

2 in the blood of the person charged with the offense at the 

3 time of the alleged violation, as shown by an analysis of the 

4 person's blood, breath, urine, or other bodily subst~nce, 15 

5 admissible. 

6 

7 

Sec. 8. NEW SECTION. 32lG.30 SAFETY COURS2 REQUIRED. 

Any person who has had the right to operate a snowmobile or 

8 ali-terrain vehicle suspended, has been ordered by a court not 

~ to I)perate a snowmobile or all-terrain vehicle, or who is 

10 involved in an accident which results in property damage or 

11 personal injury shall complete an operator safety course 

17 established under section 321G.2, subsection 5,including the 

13 successful passage of an examination which inc:udes a written 

14 test relating to ~he course of instruction, before the right 

IS to operate is restored. 

16 EXPLANATION 

17 This bill creates an offense for ogerating a watercraft, 

l8 water skis, surfboard, or similar device or a snowmobile o~ 

19 all-terrain vehicle (ATV) while under the influence of alcohol 

20 or a drug, or while having an alcohol concentration of .10 or 

21 more. Under current law, operating these iterr.s whi~2 ~nder 

22 the influence is a simple misdemeanor. Under the oi":, i~ tne 

23 offense results 1n the death of another person and the court 

24 determines that the person who co~~icted the offense caused 

25 the deach, the person commits a class "e" felony. If t.he 

26 offense is a second or subsequent offense, or results in 

27 seriOUS injury caused by the offender, the bill provides that 

28 the offense 1S a class "D" felony. Any other violation under 

29 the bill is an aggravated misdemeanor. The penalties differ 

]0 from these provided in chapter 321J ~or operating a i~otor 

31 vehiCLe while intoxicated (OWI), wnicn p~ov:de a serious 

32 misdemeanor for ~ first offe~se, an aggravateci misdemeanor for 

3J a second offeils€, ar.d a class ".J" fe~ony for a tr.ird or 

34 subse~~en[ oE~ense) )~~s~an~ to 5ectlo~ 321~.2. 7~2 penalties 

3~ in t~e bil! correspond to the penaity tor vehicu:ar hOffiicide 

-9-
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~ es~ablished in section 707.6A. Eowever, ~he bill differs from 

2 the penalty for causing a serious ~nju:y while operating a 

3 motor vehicle while intoxicatec 7 which is a~ aggravated 

4 misdemeanor, as opposed to a class 110
11 felony as providea ;~ 

5 this bill. 

5 The bill provides a number of provislons which are similar 

7 to those contained in chapter 321J, including al: exception (or 

8 taking prescription drugs and a simi~ar definition concerning 

9 previous offenses, which must have occurred within the past 

10 SIX years. 

11 nowever, the bill differs from the OWl provi.sions in 

12 several ways. While OWl chemical cests must be administereri 

13 within two hours, a cnemical test Eo: operating a watercraft, 

14 sno\o\';:\obile, or ATV must De given within three hours. 

15 Moreover, the implied consent provisions of the bill Gre less 

16 detailed than those for OWl contained in cha?ter 321J. Under 

'. ::.7 the bill, the implied consent proviSions pe,taining to 

18 watercraft apply only to watercraft that are powe,ed by mote)[ 

19 or sail, water skis, surfboard, or similar devices operat.ed in 

20 waters over which the state has jurisdiction, ~he snow~obiie 

21 and ATV implied consent provisions apply only to operation on 

22 p~blic property under the bill. 

21 In addition, the implied consent provisions in the . ' . , 
Ol.k l 

2 .!~ establish two different standards as a result of testi.ng. 

25 bill provides that iE a chemical test results in an alcohol 

26 concentration of .10 or more, the person sha:l be arrested, 

27 but if the alcohol concentration is at least .05, but les5 

28 than .10, the person may be arrested. 

29 The bill also provides that upon committing a violation, 

The 

30 the court shall order the person not to operate the items tor 

3: ae least two years for a felony offense and or.e yea: for a 

32 misdemeanor offense. Violation of the court order is a 5imp~e 

33 misdemeanor. The bill requires ~he court to order the persc)n 

34 to comp:ete a safety course ~equ~red in the bill prior to 

3S expiration of the order not ~o operatE. Under t~e bill, a 
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~ person whose operating rights hav~ been s~spe~dec o~ who is 

2 invo:ved i~ an accident involving propecty dare2ge 0:" ?er5011a~ 

3 injury is also required to take the course. 
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1 An Act relating to the operation of watercraft, snowmobiles, and 

all-terrain vehicles while intoxicated, establishing implied 
consent for chemical testing, and providing penalties. 
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1 Section 1. Section 106.2, Code 1991, is amended by adding 

2 the following new subsections and renumbering the subsections 

3 as necessary: 

4 NEW SUBSECTION. 1. "Alcohol concentration" means alcohol 

5 concentration as defined in section 321J.l. 

6 NEW SUBSECTION. 3A. "Chemical test" means an analysis of 

7 a person's blood, breath, urine, or other bodily substance for 

8 the determination of the presence of alcohol, a controlled 

9 substance, or a drug. 
10 NEW SUBSECTION. 4A. 

11 controlled substance as 

"Controlled substance" means 

defined in section 204.101. 

12 NEW SUBSECTION. l2A. "Intoxicated" means the condition of 

13 a person who is under the influence of alcohOl, a controlled 

14 substance, a drug other than alcohol or a controlled 

15 substance, 
16 and action 

17 faculties 

or any combination 

and loss of normal 

to an extent which 

thereof which impairs thought 

control of the person's 

endangers a person. However, a 

• 

the person is not subject to the 4Il 
19 provisions of section 321J.2 due to the exception for 

18 person is not intoxicated if 

20 prescription drugs contained in section 321J.2, subsection 6. 

21 NEW SUBSECTION. 21A. "Peace officer" means peace officer 

22 as defined in section 801.4. 

23 NEW SUBSECTION. 22A. "Prima facie evidence of 

24 intoxication" means evidence that, at the time of the alleged 

25 violation, a person had an alcohol concentration of .10 or 
26 more. 

27 NEW SUBSECTION. 24A. "Relevant evidence of intoxication" 
28 means evidence that, at the time of the alleged violation, a 

29 person had an alcohol concentration of at least .05, but less 
30 than .10. 

31 NEW SUBSECTION. 25A. "Serious injury" means a serious 

32 injury as defined in section 32lJ.l. 

33 Sec. 2. Section 106.14, Code 1991, is amended by striking 

34 the section and inserting in lieu thereof the following: 

35 106.14 OPERATING A WATERCRAFT WHILE INTOXICATED -- IMPLIED 
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1 CONSENT TO TEST. 
2 1. A person who operates a watercraft, water skis, 
3 surfboard, or similar device while having an alcohol 
4 concentration of .10 or more, or while intoxicated, commits 

5 the offense of operating a watercraft while intoxicated. 
6 2. a. A person who operates a watercraft while 

7 intoxicated in violation of this section commits: 
8 (1) A class "CO felony, if the offense results in the 

9 death of another person and the court determines that the 
10 person who committed the offense caused the death. 
II {21 A class "D" felony, if the offense is a second or 
12 subsequent offense, or if the offense results in serious 

13 injury to another person and the court determines that the 
14 person who committed the offense caused the serious injury. 

15 (3) An aggravated misdemeanor, for any other violation of 
16 subsection 1. 

~ 17 b. A person who operates a watercraft, water skis, 
18 surfboard, or similar device in violation of a court order 
19 issued 
20 3. 

pursuant to this section commits a simple misdemeanor. 
A conviction for, deferred judgment for, or plea of 

21 guilty to, a violation of this section which occurred more 
22 than six years prior to the date of the violation charged 

23 shall not be considered in determining that the violation 
24 charged is a second or subsequent offense. For the purpose of 
25 determining if a violation charged is a second or subsequent 
26 offense, deferred judgments pursuant to section 907.3 for 

27 violations of this section and convictions or the equivalent 
28 of deferred judgments for violations in any other states under 
29 statutes substantially corresponding to this section shall be 
30 counted as previous offenses. The courts shall judicially 
31 notice the statutes of other states which define offenses 
32 substantially equivalent to the offense defined in this 

33 section and can therefore be considered corresponding 
lilt 34 statutes. Each previous violation on which conviction or 

35 deferral of judgment was entered prior to the date of the 
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1 violation charged shall be considered and counted as a 
2 separate offense. 

3 4. Upon a plea or verdict of guilty of a violation of this 

4 section, or entry of a deferred judgment concerning a 

5 violation of this section, in addition to any criminal penalty 
6 imposed, the court shall order the defendant not to operate a 

7 watercraft, water skis, surfboard, or similar device for the 
8 following period of time: 

9 a. At least two years for a felony offense. 
10 b. At least one year for a misdemeanor offense. 
11 The court shall require the defendant to complete the 
12 boater safety course required in section 106.23A prior to the 

13 expiration of the order. If the defendant does not complete 

14 the course prior to expiration of the order, the defendant may 

15 be subject to contempt proceedings and the court shall extend 
16 the order until the defendant completes the course. 

17 5. a. A person who operates a watercraft which is powered 

• 

18 by motor or sail, water skis, surfboard, or similar device in 4Il 
19 waters over which this state has jurisdiction impliedly 
20 consents to submit to the chemical test provisions of this 

21 section as a condition of operation in this state. However, 
22 this subsection shall not apply to other types of watercraft, 

23 or to operation of watercraft, water skis, surfboards, or 
24 similar devices in waters over whiCh the state has no 
25 jurisdiction. If a person refuses to submit to a chemical 
26 test under this section, the court shall order the person not 

27 to operate a watercraft, water skis, surfboard, or similar 
28 device for at least one year. 
29 h. A peace officer who has probable cause to believe that 
30 a person has committed an offense under this section and that 

31 the person is subject to the implied consent provisions of 
32 this subsection shall offer the person the opportunity to 

33 submit to a chemical test. However, it is not necessary for 

34 the peace officer to offer a chemical test to an unconscious 

35 person. A peace officer may offer a person more than one 
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1 chemical test under this section. However, all tests must be 
2 administered within three hours after the officer had probable 
3 cause to believe the person violated this section. A person 
4 must submit to each chemical test offered by a peace officer 
5 in order to comply with the implied consent provisions of this 
6 section. 

7 c. A person who is dead, unconscious, or otherwise in a 
8 condition rendering the person incapable of consent or refusal 

9 is deemed not to have wfthdrawn the implied consent provided 
10 by this section, and a test or tests may be given if a 

11 licensed physician certifies in advance of the test that the 
12 person is dead, unconscious, or otherwise in a condition 
13 rendering that person incapable of consent or refusal. 
14 

15 

16 

17 

18 

19 

20 

d. If the chemical test results in relevant evidence that 
the person is intoxicated, the person may be arrested for an 
offense under this section. If the chemical test results in 
prima facie evidence that the person is intoxicated, the 
person shall be arrested for an offense under this section. 

e. A person who refuses to submit to a chemical test may 
be arrested for an offense under this section. 

21 f. At a proceeding under this section, a person's refusal 
22 to submit to a chemical test is admissible into evidence. 
23 g. If a person refuses to submit to a che~ical test under 
24 this section, the peace officer shall inform the person that 
25 the person's refusal will result in the suspension of the 
26 person's operation privileges. 

27 

28 

29 

30 

31 
32 

33 
34 

3S 

6. At a proceeding concerning an offense under this 
section, evidence of the amount by weight of alcohol that was 

in the blood of the person charged with the offense at the 
time of the alleged violation, as shown by an analysis of the 
person's blood, breath, urine, or other bodily substance, is 
admissible. 

Sec. 3. Section 106.23, subsection 2, paragraph b, Code 
1991, is amended to read as follows: 

b. Operating a vessel or manipulating water skis, 
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1 surfboard or similar device while i~-a~ intoxicated ee~ditie~ 

2 er-tt~der-in£%cenee-e£-a-narcotie-drcg in violation of section 

3 106.14. 

4 Sec. 4. NEW SECTION. 106.23A SAFETY COURSE REQUIRED. 

5 Any person who has had the right to operate a vessel or 

6 watercraft suspended, has been ordered by a court not to 

7 operate a watercraft, water skis, surfboard, or similar 

8 device, or who is involved in a watercraft or vessel accident 

9 which results in property.damage or personal injury shall 

10 complete a boater safety course approved by the department 

11 which includes the successful passage of a written examination 

12 relating to the course of instruction, before the right to 

13 operate is restored. 

14 Sec. 5. Section 321G.l, Code Supplement 1991, is amended 

15 by adding the following new subsections and renumbering the 

16 subsections as necessary: 

17 NEW SUBSECTION. 1. "Alcohol concentration" means alcohol 

• 

18 concentration as defined in section 321J.l. 4Il 
19 NEW SUBSECTION. 2A. "Chemical test" means a chemical test 

20 as defined in section 106.2. 

21 NEW SUBSECTION. 3A. "Controlled substance" means 

22 contrOlled substance as defined in section 204.101. 

23 NEW SUBSECTION. 6A. "Intoxicated" means intoxicated as 

24 defined in section 106.2. 

25 NEW SUBSECTION. 12A. "Peace officer" means peace officer 

26 as defined in section 801.4. 

27 NEW SUBSECTION. 13A. "Prima facie evidence of 

28 intoxication" means evidence that, at the time of the alleged 

29 violation, the person had an alcohol concentration of .10 or 

30 more. 

31 NEW SUBSECTION. 14A. "Relevant evidence of intoxication" 

32 means evidence that, at the time of the alleged violation, a 

33 person had an alcohol concentration of at least .05, but less 

34 than .10. 

35 NEW SUBSECTION. 16A. "Serious injury" means a serious 
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injury as defined in section 321J.l. 

Sec. 6. Section 321G.14, unnumbered paragraph 1, Code 

1991, is amended to read as follOWS: 
Any Unless another penalty is otherwise specifically 

provided, a person who shall-v*ela~e-any violates a provision 
of this chapter or any-re9ttla~ien a rule of the commission or 
director of transportation shall-be is guilty of a simple 
misdemeanor. 

9 Sec. 7. NEW SECTION. 32lG.29 OPERATING A SNOWMOBILE OR 
10 ALL-TERRAIN VEHICLE WHILE INTOXICATED. 

11 1. A person who operates a snowmobile or all-terrain 
12 vehicle while having an alcohol concentration of .10 or more, 

13 or while intoxicated, commits the offense of operating a 
14 snowmobile or all-terrain vehicle while intoxicated. 
15 2. a. A person who operates a snowmobile or all-terrain 
16 vehicle while intoxicated in violation of this section 
17 commits: 
18 (1) A class "C" felony, if the offense results in the 

19 death of another person and the court determines that the 
20 person who committed the offense caused the death. 

21 (2) A class "D" felony, if the offense is a second or 
22 subsequent offense, or if the offense results in serious 
23 injury to another person and the court determines that the 
24 person who committed the offense caused the serious injury. 
25 (3) An aggravated misdemeanor, for any other violation of 
26 subsection 1. 

27 b. A person who operates a snowmobile or all-terrain 
28 vehicle in violation of a court order issued pursuant to this 

29 section commits a simple misdemeanor. 
30 3. A conviction for, deferred judgment for, or plea of 
31 guilty to, a violation of this section which occurred more 
32 than six years prior to the date of the violation charged 
33 shall not be considered in determining that the violation 

~ 34 charged is a second or subsequent offense. For the purpose of 
35 determining if a violation charged is a second or subsequent 
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1 offense, deferred judgments pursuant to section 907.3 for 

2 violations of this section and convictions or the equivalent 

3 of deferred judgments for violations in any other states under 

4 statutes substantially corresponding to this section shall be 

5 counted as previous offenses. The courts shall judicially 
6 notice the statutes of other states which define offenses 

7 substantially equivalent to the offense defined in this 

8 section and can therefore be considered corresponding 

9 statutes. Each previous violation on which conviction or 

10 deferral of judgment was entered prior to the date of the 

11 violation charged shall be considered and counted as a 

12 separate offense. 

13 4. Upon a plea or verdict of guilty of a violation of this 

14 section, or entry of a deferred judgment concerning a 

15 violation of this section, in addition to any criminal penalty 
16 imposed, the ~ourt shall order the defendant not to operate a 

17 snowmobile or all-terrain vehicle for the following period of 
18 time: 

19 a. At least two years for a felony offense. 

20 b. At least one year for a misdemeanor offense. 

21 The court shall require the defendant to complete the 

22 operator safety course required in section 321G.30 prior to 

23 the expiration of the order. If the defendant does not 

24 complete the course prior to expiration of the order, the 

25 defendant may be subject to contempt proceedings and the court 

26 shall extend the order until the defendant completes the 

27 course. 

28 5. a. 
29 vehicle on 

A person who operates a snowmobile or all-terrain 

public property impliedly consents to submit to the 
30 chemical test provis~ons of this section as a condition of 

31 operation in this state. However, this subsection shall not 
32 apply to the operation of a snowmobile or all-terrain vehicle 

33 on private property. If a person refuses to submit to a 
34 chemical test under this section, the court shall order the 

... 

• 

35 person not to operate a snowmobile or all-terrain vehicle for .... 

-7-



S.F. ____ H.F. 

1 at least one year. 
2 b. A peace officer who has probable cause to believe that 
3 a person has committed an offense under this section and that 
4 the person is subject to the implied consent provisions of 

5 this subsection shall offer the person the opportunity to 
6 submit to a chemical test. However, it is not necessary for 
7 the peace officer to offer a chemical test to an unconscious 
8 person. A peace officer may offer a person more than one 
9 chemical test under this section. However, all tests must be 

10 administered within three hours after the officer had probable 
11 cause to believe the person violated this section. A person 
12 must submit to each chemical test offered by a peace officer 

13 in order to comply with the implied consent provisions of this 
14 section. 

15 c. A person who is dead, unconscious, or otherwise in a 
16 condition rendering the person incapable of consent or refusal 

~ 17 is deemed not to have withdrawn the consent provided by this 
18 section, and a test or tests may be given if a licensed 

• -. 

19 physician certifies in advance of the test that the person is 
20 dead, unconscious, or otherwise in a condition rendering that 

21 person incapable of consent or refusal. 
22 d. If the chemical test results in relevant evidence that 

23 the person is intoxicated, the person may be arrested for an 
24 offense under this section. If the chemical test results in 
25 prima facie evidence that the person is intoxicated, the 
26 person shall be arrested for an offense under this section. 
27 e. A person who refuses to submit to a chemical test may 
28 be arrested for an offense under this section. 
29 

30 
31 
32 

33 
34 

35 

f. At a proceeding under this section, a person's refusal 
to submit to a chemical test is admissible into evidence. 

g. If a person refuses to submit to a Chemical test under 
this section, the peace officer shall inform the person that 

the person's refusal will result in the suspension of the 
person's operation privileges. 

6. At a proceeding concerning an offense under this 
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1 section, evidence of the amount by weight of alcohol that was 

2 in the blood of the person charged with the offense at the 

3 time of the alleged violation, as shown by an analysis of the 

4 person's blood, breath, urine, or other bodily substance, is 

5 admissible. 
6 Sec. 8. NEW SECTION. 321G.30 SAFETY COURSE REQUIRED. 

7 Any person who has had the right to operate a snowmobile or 
8 all-terrain vehicle suspended, has been ordered by a court not 

9 to operate a snowmobile or all-terrain vehicle, or who is 

10 involved in an accident which results in property damage or 

11 personal injury shall complete an operator safety course 

12 established under section 321G.2, subsection 5, including the 

13 successful passage of an examination which includes a written 

14 test relating to the course of instruction, before the right 

15 to operate is restored. 
16 EXPLANATION 

17 This bill creates an offense for operating a watercraft, 

• 

18 water skis, surfboard, or similar device or a snowmobile or 4Il 
19 all-terrain vehicle (ATV) while under the influence of alcohol 

20 or a drug, or while having an alcohol concentration of ,10 or 

21 more. Under current law, operating these items while under 

22 the influence is a simple misdemeanor. Under the bill, if the 

23 offense results in the death of another person and the court 

24 determines that the person who co~~itted the offense caused 

25 the death, the person conunits a class "C" felony. If the 
26 offense is a second or subsequent offense, or results in 

27 ser~ous injury caused by the offender, the bill provides that 
28 the offense is a class "0" felony. Any other violation under 

29 the bill is an aggravated misdemeanor. The penalties differ 

30 from those provided in chapter 321J for operating a motor 

31 vehicle while intoxicated (OWl), which provide a serious 

32 misdemeanor for a first offense, an aggravated misdemeanor for 

33 a second offense, and a class "0" felony for a third or 

34 subsequent offense, pursuant to section 321J.2. The penalties 

35 in the bill correspond to the penalty for vehicular homicide 
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1 established in section 707.6A. However, the bill differs from 
2 the penalty for causing a serious injury while operating a 

3 motor vehicle while intoxicated, which is an aggravated 

4 misdemeanor, as opposed to a class "D" felony as provided in 
5 this bill. 

6 The bill provides a number of provisions which are similar 

7 to those contained in chapter 321J, including an exception for 
8 taking prescription drugs and a similar definition concerning 

9 previous offenses, which must have occurred within the past 
10 six years. 

11 However, the bill differs from the OWL provisions in 
12 several ways. While OWL chemical tests must be administered 

13 within two hours, a chemical test for operating a watercraft, 

14 snowmobile, or ATV must be given within three hours. 

15 Moreover, the implied consent provisions of the bill are less 

16 detailed than those for OWL contained in chapter 32lJ. Under 
17 
18 

19 
20 

21 

22 

23 
24 

25 

the bill, the implied consent provisions pertaining to 
watercraft apply only to watercraft that are powered by motor 

or sail, water skis, surfboard, or similar devices operated in 
waters over which the state has jurisdiction. The snowmobile 

and ATV implied consent provisions apply only to operation on 
public property under the bill. 

In addition, the implied consent provisions in the bill 
establish two different standards as a result of testing. The 

bill provides that if a chemical test results in an alCOhol 
26 concentration of .10 or more, the person shall be arrested, 

27 but if the alcohol concentration is at least .05, but less 
28 than .10, the person may be arrested. 

29 The bill also provides that upon committing a violation, 
30 the court shall order the person not to operate the items for 

31 at least two years for a felony offense and one year for a 
32 misdemeanor offense. Violation of the court order is a simple 

33 misdemeanor. The bill requires the court to order the person 
34 to complete a safety course required in the bill prior to 

35 expiration of the order not to operate. Under the bill, a 
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1 person whose operation rights have been suspended or who is 
2 involved in an accident involving property damage or personal 

3 injury is also required to take the course. 

4 BACKGROUND STATEMENT 

5 SUBMITTED BY THE AGENCY 
6 Under 

7 operator 

current law, a peace officer must witness a boat 

who is intoxicated and adversely affecting public 
8 safety before issuing a citation. For the last two years, the 

9 commission has proposed legislation to give peace officers the 
10 same type of implied consent authority (to test for 

11 intoxication) for boat operators as now exists for motor 
12 vehicle operators. 

13 During the 1991 legislative session, technical questions 

14 arose, such as how the concept of implied consent applied to 

15 boat operators. Also, it was believed that an individual 
16 needed to have a license to operate a watercraft for implied 

17 consent to be feasible. There was not enough interest in the 

• 

18 legislation to overcome these technical problems. A review of 4It 
19 programs in 
20 addressed. 

21 Contacts 
22 majority of 

other states demonstrates that these issues can be 

with each of the states bordering Iowa show a 
them with implied consent laws. Illinois, 

23 Minnesota, Nebraska, and Wisconsin have such legislation, 
24 while Missouri and South Dakota do not. Both of these states 

25 without implied consent laws are trying to get approval. 
26 According to a contact in Missouri, a bill passed one house of 

27 the legislature last year with only a few dissenting votes, 
28 but time ran out before passage in the other chamber. The 

29 contact is confident that language is now available which will 
30 be accepted by legislators and is hopeful for passage in the 

31 next session. 
32 While Minnesota uses operator licenses as a part of their 

33 implied consent enforcement program, the other states do not. 
34 Fines and jail terms for misdemeanor charges, in addition to 

35 mandated operator safety training, serve as the enforcement 
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1 tools. Information from the other states provides interesting 
2 data on the frequency of intoxicated operator involvement in 
3 accidents as well as high levels of correlation between 
4 arrests for boating while intoxicated of the same people who 

5 have been arrested for driving while intoxicated. 
6 Last year, the general assembly was also given a bill draft 

7 which proposed implied consent authority for snowmobiles and 
8 all-terrain vehicles. The senate natural resources committee 

9 adopted a bill which combined the two concepts into a single 
10 bill. This legislation presents a combined bill. The 
11 language in the proposal is very similar to past drafts from 
12 the department with less emphasis on carrying forward all of 
13 the detail found in the motor vehicle law as is the case in 
14 the senate bill. The less detailed approach is also more 
15 
16 

17 

18 
19 
20 

21 
22 

23 
24 

25 
26 

27 
28 

29 
30 
31 
32 
33 
34 

35 

consistent with the laws in neighboring states. 
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