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Section 1. Section S23A.20, Code Supplement 1991, :is
amendasd to read as follows:
5234.20 INSURANCE DIVISION'S REGULATORY [PUND.

The insurance divislon may authorize the creation of za
special revenue fund in the state treasury, to be known as the

n
insurance division regulatory fund. Commencing July 1, 138G;

and annually thereafter, the commissioner shall aliocate

»

a
the fees paid pursuant to section S23A.2, one dollar for eac
ritec on an establishment permit holder's annual

)

rv fund. The remeinder of

depogited 1nto the general lund of the state iiowever,. if oo
Saance Of the regulatory fund On ther Julv . sxcescs Lwe
aQundved thousand GoLiéeTs, the allocaticon to Tz rogalatory
Zund ghall N0l be ned2 and Ine torar sum of fhe foes za'd

PR R
25Cad:isnn

duringe tn

insurance division regulatory fund. The moneye in the

ragulatory fund shall be retained in the fund. The mcneys are
appropriated and, subject to guthorization by tne

commissioner, may be used to pay auditors, audit expernses,

investigative expenses, and the expenses of receiverships
established purscant to section 523A.19. An annual assessment
shall not be imposed if the current balance of the fund
exceeds twe hundred thousand dollars.

Sec. 2. Section 523C.3, subsection 2, paragranh b, Code
189), is amended to reac as follows:

b. A surery bond, a copy of the receipt from the treasurer

of state that a cash depcsit has been made, o7 4 CoODy OF a

custcd:ial agreement as proviced 1n gection 523C.5.




Sec. 3. Section 523C.S5, Code 1991, is amended to read as
foliows:
523C.5 REQUIRED BOND, CASH DEPQSIT, COR CUSTCDIAL ACCOUNT.

1. To assure the faithful performance of obligations under

residential service contracts issued and outstanding in this
state, a service company shall, prior to the issuance or
renewal of a license, file with the commissioner a surety bond
in the amount of one hundred thousand dollars, which has been
issued by an authorized surety company and approved by the
commissioner as to issuer, form, and c¢ontents or establish a
custodial account in the amount ¢f one hundred thousand
dollars at an authorized depository. The bond or custodial
account shall not be canceled or be subject tfo cancellation
unless thirty days' advance notice in writing is filed with
the commissioner. Notwitnstanding chapter 17A, if a bond or
custodial account is canceled for any reason ang a new bond or
notice that a new custcdial account has been established in
the required amount is not received by the commlssioner on or
before the effective date of cancellation, the license «f the
service company 1s automatically revoked as of the date the
bond or custodial account ceases to be in effect. A service
company whose license 1s revoked under thils secticn may file
an application for a new license pursuant to section 5Z3C.3.

The bond or custodial account posted by a service company
pursuant to this section shall be for the benefit of. and
subliect to recovery thereon by any residential service
contract holder sustaining actionable injury due to the
failure of the service company to faithfully perform its
obligations under & residential service contract because of
insolvercy of the service company.

If a service company ceases to do bus
and furnishes to the commissicner sacvisfactory proof than jt
nhas discharged ell oblige:tions toc contract hoiders, tre surecy
pond or custodial account shall be

€
The commissioner may by rule cesignate instituticns
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authorized to act as a depository under this section and .

establish reguirements for custodians, custod:ial agreements,

custodial accounts, or the method of valulng noncash assets
helid in a custodial account which the commissioner believes
necessary to protect the holders of residential service
contracts issued and outstanding in this state.

2. 1In lieu of the bond or custodial account required by

nis section, the service company may deposit with the

reasurer of state a cash deposit in the same amount. The

reasurer of state shall not refund a deposit until sixty days
£

r
after the service company has ceased doing business in this

state, a bond has been filed with the comnissioner which

complies with this section, or a custodial account is

established which complies with this section.

Sec. 4. Section 523C.6, unpnumbered paragraph 2, Code 1991,

is amended to read as follews:
For purposes of this chapter, "net worth" means the excess .
of all assets over all liabilities including required
reservesy-but-excliuding-asaets-held-tn-a-custoediat-account
under-sectton-523€<57 computed in accordance with generaliy
accepted accounting principles. At least twenty thousand
dollars of net worth shall consist of paid-in capi:al.
Sec. 5. Section 523C.8, Code 1991, is amended by striking
the section and inserting in ilieu thereof tne following:
523C.8 REBATES AND COMMISSIONS.
A service company shall not pay a commission to any person
as an inducement or compensation for the issuance, purchase,
or acquisition of a residentlal service contract. However,
this section does not prohibit payment of an override
comnission or mar<eting fee tc an employee or comnmission sales
agent who 1s the marketing representative of the service
company or 1its parent company, subsicdliary, or affiliate on :the

saie or marketing of a residential service contract, provided
the empicyee or commission sales agent is not a real esrate .

licensee sharing in or entitied to share :n, or aiffiliared
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with, a real estate commissicn generated by the underlying
real property transaction. Thig section also does not
prohibit bona fide payments or reimbursements for ingpection
fees, if an inspection of the property to be the subject of a
residential service contract 1s required by & service company
and if the inspection fee is reascnably related to the
services performed.

Sec. 6. Section 523C.11, Code 1551, is amended to read as
fcllows:

523C.1} RESERVE ACCOUNT.

1. A service company shall maintain in an independont
depository a reserve account ceontatrning-cash-or-merketabdie

securittes consisting of unencumbered assets in an amount

egual to fifty percent of aggregate annual fees c¢collected on

residential service contracts 1ssuec end ouistanding in chisg

state, if any, less actual expendltures for services rendered

under those contracts. The assets shall be helg in tne form

of cash or marketab.e securitles.

2. The depository shall make itsg recorde concerning the
service company reserve accounts available to the commissicner
or a designee for inspection on the premises of the depository

and, upon reguest, shall roduce documents and records whizh

the commissioner determines are necessary to verify the value

and safety of the assets of the reserve account.

3. 9Phe-service-cempany-shaii-subsitt-with-each-lteense
renewal-applicatron-en-Affrdevit-by-an-autnorized-officer-of
the-depositery-gttesting-te-che-balance-itn-the-reserve-aceount
end-thys-the-regarve-acecunt-i3-perng-maintarned-tn-aeeordgnee
with-thia-chapters

47 The commissloner may by rule desigprate institutions
authorized to act as a depcsitory under this section and may
establish requirements for reserve accounis, resserve acoiouint
agreements, or the method ¢f valuing marketable securities
whlch the commissioner believes necessary to prot=ci ths

olders of residentlal service concragos 1ssied andé
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outstanding in this state.
4. For purposes of this section, aggregate annual fees

does not include the annual fees collected on residential

service contracte for which the service company has purchased

contractual liability insurance which demconstrates to tne

satisfaction of the commissioner that one hundred percent of

the service company's claim exposure related to such service

contracts is covered by the insurance. The contractual

liabillity insurance must be obtained from an Insurer

authorized to do business In this state and shall contain the

following provisions:

a. If the service company is unable to fulfill its

obligations under its contracts issued in this state for any

contractual liability insurer will pay losses and unearned

claims under the contracts.

premiums under such plans directly to the persons making I

b. The insurer issuing the policy shall assume full

responsibility for the administration of claims in the event

of the inability of the association to do so.

C. The insurer shall not cancel or refuse to renew the

policy unless sixty days' written notice has been given to the

commissioner by the insurer before the date of the

cancellation or nonrenewai.

Sec. 7. Section 523C.13, unnumbered paragraph 1, Code
1991, is amended to read as follows:

The commissioner shall adopt rules which requlate
residential service contracts to prohibit misrepresentation,
false advertising, defamation, boycotts, coercion,
intimidation, false statements and eatries and unfair
discrimination or practices. If the commissioner finds that &
person has violated the rules adopted under this section, the

cormissioner shati-issve-an-order-to-that-perasn-ro-cease-and
desiat-and may order any or a.i of the following: .

Sec. 8. NEW SECTION. 523C.18 VIOLATIONS.
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A person who willfully vioiates section 522C.S 1s, upon
conviction, gullty of a class *D" feiony.

Sec. 9. NEW SECTION. 523C.1S% CEASE AND OHSTST ORDERS.

If an investigation provides reasonable evidence thabl a
person viclated any provisicn of tnis chapter or any rule
adopted pursuant to this chapter, the commissioner may issue

an order directed at the person to cease and desist from

engaging in the act or practice re ult;ng in the viglation.
Sec. 10. Section 523D.3, subs icn 2, Code Supplement

1991, is amendeé to read as foliows:

2. The provicder shall file with the iasurance divisicn of
¢nsaranes, annually within five months following the end of
the provider's fiscal year, an annual disclcsure statsment
which shall contain the infeormation raquired by this chapter
fer the initlal disclosure scatement. The annual disclosure
statement shall also be accompanied 2y a narrative describing:

a. Any materigl differences between the pro forma tneome

- - =

ow _projection filed pursuani tc this chapter

o

F
[

statemens cash
s part of the most recent annuai disclosure statement and the

e

actual results of cperations during the fiscal year, 1L che

ct the financigl safety

: e

material differences substanilally aff
or soundness of tne community.

b. Any-material-differcness-beeween-che-pre—-ferna-barance
sheet-and-she-actuat-resnits-of-operacrons-during~tite-f1r3cul
years

The-anarat-disclosure-stcatement-sharr-aiseo-econtara-a A

=
i

revised pro forma ineemé-statement cash flow projection

the next fiscal year.

Sec. 11. Section 523D.5, subsecticn 1, paragraph f, Code
Supplement 1991, is amended to read as fcollows:

£. If the new facility or proposed expansion offers a
promise to provide nursing or health care services to

S
residents in the future pursuant ts effective {or

ac
the i11fe of the resident or a pericd in excess ¢f aone year in

consideration for an entrance fge, &n accuvarial forecast in a
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form satisfactory to the commissioner. which identifies the
qualifications of tne actuary or actuaries preparing the
forecast.

Sec. 12. Section 523E.l, subsection 4, unnumbered
paragraph 2, Code 1991, is amended to read as follows:

This section does not apply to payments for merchandise
delivered to the purchaser. Delivery includes storage in a
warehouse under the control of the seller or any other
warchouse or storage facllity approved by the commissioner
when a receipt of ownership in the name of tnhe purchaser is
delivered to the purchaser, the merchandise is insured against
loss, the merchandise is protected against damage, title has
been transferred to the purchaser, the merchandise 1is
apprepriately identified and described in a manner that it can
be distinguished from other similar items of merchand:ise

unless this identification requirement is waived by the

commissioner by rule, tne method of storage ailows for visual

audits of the merchandise, and the annual reporting
requirements of section 523E.2, subsection 1, are satisfied.

Sec. 13. Section 523E.20, Code Supplement 1591, is amended
to read as follows:

S23E.20 INSURANCE DIVISION'S REGULATORY FUND.

The insurance division may auvthorize the creation of a
speciai revenue fund in the state treasury, to be known as the
1nsurance division regulatory fund. Commencing July i, 1990,
and annually thereafter, the commissioner shall allocate from
the fees paid pursuant to section 523E.2, one dollar for each
agreement reported on an establishment permit nolder's arnual
report for deposit to the regulatory fund. The renmainder of
the fees collected pursuant to section 523E.2 shall be

deposited into the generai fund of the state. In additicn, on

May 1 of 1994 and 1995, the commissioner, to the extent

necessary to fund audits, investigations, and receiverships,

shall assess estadblishment permit holders five dollars for

each agreement reported on the establishment permit hoider's

_7_
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annual report of sales executs¢ during the nrecediag year,
which shall be deposited in the insurance Civision [2GUiatoly
funag. However, if the valancez of (he rogulafovy fund oOn Lhas

tne regulacory fund shall nobt bo madz and Lhz Lota” sun of Lnd
fees paid pursuant to sectlion 52332.2 stall te deposited i ine
ceneral fund of the state. The moneys in Lhe regulatesy fund

shall be retaired in the IZund. The MoNeys 4re aopropriacss

—~

523E.1¢. An annual assessment shaell not be imposed if
current balance cf the fund exceeds two hundred thou
dollars.

Sec. l4. Section 566A.7, Code 1391, is amended ta ¢2ad as
follows:

S66A.7 CCMMISSICN OR BCNUS UNLAWFRUL.

It chall be unlawful for any organication subject to the
provisicns of this chapter to pay or offer tc pay to. or for
any person, firm or corporaticn to receive directly or
indirectly a commission or bonus or rebate or oiher thing of
value, for cr in connection with the sale of any interment
space, lot or part therecf. in any cemetery described in
section 566Aa.1 of this chapter. The provisions of this
section shall not apply to a person regularly eaployed and

supervised by such organization or to a person, firm,

-

corporation, or other entity licensed under chapler 523A or

523F that contracts with the cemetery to sel: interment spaces

or iots. The conduct of any person, firm, corporatio;, or

othey entity described in this sectlion ig the direct

responsiplility of the cemetery.

Sec, 15, Seztion 14 of this

iomed L JnE
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impcrtance, s effective upcn enactment.
ZXPLANATION

Thls pill amends provis:iong related zo the regulatory
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authority of the regulated industries unit in the insurance
division of the department of commerce. Changes are made in
the residential service contracts Act (chapter 523C},
reporting reguirements related to continulng care retirement
facilities (chapter 523D), sales commission restrictions
related to the sale of interment space (chapter 566Aj, and
permissible uses of funds deposited in the insurance
division's regulatory fund.

Sections 523A.20 and S23E.20 are amended to permit funds
deposited in the insurance division's regulatory fund to be
used to pay for audit expenses and authorize two annual
assessments of five dollars per agreement related to the sale
of funeral services and merchandise to fund audits and
investigations of holders of establishment permits.

Sections 523C.3 and 523C.5 are amended to permit a service
company to make a cash deposit with the treasurer of state in
lieu of the bond or custodial account reguired to assure
performance of the obligations under the residentlal service
contracts., Section 523C.6 is amended to provide that a
service company may include assets held by the company in a
reserve account for purposes of determining the company's net
worth. Section 523C.8 is amended to provide that a service
company 1s prohibited from paying a commission vesulting from
the issuance, purchase, or acquisition of a residential
service contract. However, the bill provides that a
commission may be paid to an employee or commission sales-
person who 15 the marketing agent of the service company or
1ts parent company, subsidiary, or affiliace, as long as that
person does not share or is not entitlied to share in any real
estate Comnission fesulting from the underlying property
transactlon. Secticn 523C.11 is amended to permit a service
company to maintain a policy of iliability insurance sufficient
to cover 104 percent o0f the claims exposure of the service
company under 1ts service centracts in lieu of the amount

1

which the company would be recuired to maintain in the resexrve

._9_
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account related to those contracis. New secticns 523C.18 and
523C.18 are ectablished and seccion 523C.13 is exnended to
provide that a willful violation of the boud, cash Jdeposit
custodial account requirements contained in section 523C.5 is
a class "D" felony, and that the commissioner may issuve a
cease and desist order for a vioiation of any provision of
chapter 523cC.

Section 523D.3 is amended to provide that continuing care
facilities must include a cash fiow projection for their nexrt
fiscal year with the annual disclosure statement. The
requirement that a narrative describing material differences
between the income statement and balance sheet filed pursuart
to chapter 523D and the actual operating rtesults be filed is
eliminated.

Section 566A.7 is amended to provide that a cemetery may
pay commissions to nonemployees who hold permits puzsuant to
chapter 523A or 523E. This section is effective upon

enactment.,
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SENATE FILE 2179
FISCAL WNOTE

A fiscal note for Senate File 2179 is hereby submitted pursuant to Joint Rule
17. Data used in developing this fiscal note is available from the Legislative
Fiscal Bureau to members of the Legislature upon request.

Senate File 2179 makes changes to the regulatory authority of the regulated
industries wunit in the Insurance Division of the Department of Commerce.
Changes are made in authority relating to residential service contracts,
reporting requirements related to continuing care retirement ftacilities, sales
commission restrictions related to the sale of interment space, and permissible
uses of funds deposited in the Insurance Division's Regulatory Fund.

Fiscal Impact: This bill will have no effect on State revenues or expenditures
in FY 1993, The bill 1is estimated to increase revenues to the Insurance
Regulatory Fund by 540,000 ro $50,000 in FY 1994 and FY 1995,

Source: Department of Commerce - Insurance Division
(LSB 5198sv, MAS)

FILED MARCH 18, 1992 BY DENNIS PROUTY, FISCAL DIRECTOR
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Section 1. Section 523A.20, Code Supplement 1991, is
amended to read as follows:

523A.20 INSURANCE DIVISION'S REGULATORY FUND.

The insurance division may authorize the creation of a
special revenue fund in the state treasury, to be known as the
insurance division regulatory fund. Commencing July 1, 1990,
and annually thereafter, the commissioner shall allocate from
the fees paid pursuant to section 523A.2, one dollar for each
agreement reported on an establishment permit holder's annual
report for deposit to the regulatory fund. The remainder of
the fees collected pursuant to section 523A.2 shall be
deposited into the general fund of the state. However, if the
balance of the regulatery fund on that July 1 exceeds two
hundredé thousand dollars, the allocation to the regulatory
fund shall not be made and the total sum of the fees paid
pursuant to section 523A.2 shall be deposited in the general
fund of the state. In addition, on May 1 of 1994 and 1995,
the commissioner, to the extent necessary to fund audits,

investigations, and receiverships, shall assess establishment

permit holders five dollars for each agreement reported on the

establishment permit holder's annual report of sales executed

during the preceding year, which shall be deposited in the

insurance division regulatory fund. The moneys in the

regulatory furnd shall be retained in the fund. The moneys are
appropriated and, subject to authorization by the
commlssioner, may be used to pay auditors, audit expenses,

investigative expenses, and the expenses of receiverships
established pursuant to section 523A.19, An annual assessment
shall not be imposed if the current balance of the fund
exceeds two hundred thousand dollars.

Ssec. 2, Section 523C.3, subsection 2, paragraph b, Code
1991, is amended to reead as follows:

b. A surety bond, a copy of the receipt from the treasurer

of state that a cash deposit has been made, or a copy of a

custodial agreement as provided in section 523C.5.

-1-
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Sec. 3. Section 523C.5, Code 1991, is amended to read as
follows:

523C.5 REQUIRED BOND, CASH DEPOSIT, OR CUSTODIAL ACCOUNT.

1. To assure the faithful performance of obligations under
residential service contracts issued and outstanding in this

state, a service company shall, prior to the issuance or
renewal of a license, file with the commissioner a surety bond
in the amount of one hundred thousand dollars, which has been
issued by an authorized surety company and approved by the
commissioner as to issuer, form, and contents or establish a
custodial account in the amount of one hundred thousand
dollars at an authcrized depository. The bond or custodial
account shall not be canceled or be subject to cancellation
unless thirty days' advance notice in writing is filed with
the commissioner. Notwithstanding chapter 17A, if a bond or
custodial account is canceled for any reason and a new bond or
notice that a new custodial account has been established in
the reguired amount is not received by the commissioner on or
before the effective date of cancellation, the license of the
service company is automatically revoked as of the date the

bond or custodial account ceases to be in effect. A service

company whose license is revoked under this section may file

an application for a new license pursuant to section 523C.3.

The bond or custodial account posted by a service company
pursuant to this section shall be for the benefit of, and
subject to recovery thereon by any residential service
contract holder sustaining actionable injury due to the
failure of the service company to faithfully perform its
obligations under a residential service contract because of
insolvency of the service company.

If a service company ceases to do business in this state
and furnishes to the commissioner satisfactory proof that it
has discharged all obligations to contract holders, the surety
bond or custodial account shall be released.

The commissioner may by rule designate institutions

-2~
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authorized to act as a depository under this section and
establish requirements for custodians, custodial agreements, .
custodial accounts, or the methed of valuing noncash assets
held in a custodial account which the commissioner believes
necessary to protect the holders of residential service
contracts issued and outstanding in this state.
2. In lieu of the bond or custodial account required by

this section, the service company may deposit with the

treasurer of state a cash deposit in the same amount. The

treasurer of state shall not refund a deposit until sixty days

after the service company has ceased doing business in this

state, a bond has been filed with the commissioner which

complies with this section, or a custodial account is

established which complies with this section.
Sec., 4. Section 523C.6, unnumbered paragraph 2, Code 1991,

is amended to read as follows:

For purposes of this chapter, "net worth" means the excess
of all assets over all liabilities including required
reservesy-put-axeivding-assets-held-in-a-custodrai-aceoans .
urnder-sect+on-523€-57 computed in accordance with generally
accepted accounting principles. At least twenty thousand
dollars of net worth shall consist of paid-in capital.

Sec. 5. Section 523C.8, Code 1991, is amended by striking
the section and inserting in lieu thereof the focllowing:

523C.8 REBATES AND COMMISSIONS.

A service company shall not pay a commission to any person
as an inducement or compensation for the issuance, purchase,
or acquisition of a residential service contract. However,
this section does not prohibit payment of an override
commission or marketing fee to an employee or commission sales
agent who is the marketing representative of the service
company or its parent company, subsidiary, or affiliate on the
sale or marketing of a residential service contract, provided
the employee or commission sales agent is not a real estate
licensee sharing in or entitled to share in, or affiliated

-3-




with, a real estate commission generated by the underlying
real property transaction. This section also does not
prohibit bona fide payments or reimbursements for inspection
fees, if an inspection of the property to be the subject to a
residential service contract is required by a service company

and if the inspection fee is reasonably related to the

services performed.

Sec. 6. Section 523C.11, Code 1991, is amended to read as
follows:

523C.,11 RESERVE ACCOUNT,

1. A service company shall maintain in an independent

-
H O W MmN b W

[
9]

depository a reserve account eentaining-cash-er-marketabie

[
98]

securtttes consisting of unencumbered assets in an amount

equal to fifty percent of aggregate annual fees collected on

residential service contracts issued and outstanding in this

L e
(AT ¥ 4 B

state, if any, less actual expenditures for services rendered
under those contracts. The assets shall be held in the form

[
~J

of cash or marketable securities.

-
o

st
O

2. The depository shall make its records concerning the

S ]
<

service company reserve accounts available to the commissiocner

[\
[

or a designee for inspection on the premises of the depository

3]
[ ]

and, upon regquest, shall produce documents and records which

[ ]
2

the commissioner determines are necessary to verify the value

~
K-S

and safety of the assets of the reserve account.

(8]
S}

3. She-service-company-shazi-submit-with-each-icense

N
[=2]

renewat-appirecation-an-affidavie-by-an-authorized-officer-of

[ 2% ]
~J

the-depository-atteasting-to-the-batance-in-the-reserve-account

[8]
[» 4]

and-that-the-reserve-account-is-peaing-maintained-in-accordance

K
(Yol

with-this-chaprers

(V8]
[+

4 The commissioner may by rule designate institutions
authorized to act as a depository under this section and may
establish requirements for reserve accounts, reserve account

[ I U5 S VY
(VLR S

agreements, or the method of valuing marketable securities

w
oo

which the commissioner believes necessary to protect the

holders of residential service contracts issued and

w
[S4]
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outstanding in this state,
4. For purposes of this section, aggregate annual fees

does not include the annual fees collected on residential

service contracts for which the service company has purchased

contractual liability insurance which demonstrates to the
satisfaction of the commissioner that one hundred percent of

the service company's claim exposure related to such service

contracts is covered by the insurance. The contractual

liability insurance must be obtained from an insurer
authorized to do business in this state and shall contain the

following provisions:

a. If the service company is unable to fulfill its

obligations under its contracts issued in this state for any

reason, including insolvency, bankruptcy, or dissolution, the

contractual liability insurer will pay losses and unearned

premiums under such plans directly to the persons making

claims under the contracts.

b. The insurer issuing the policy shail assume full

responsibility for the administration of claims in the event

0of the inability of the assoclation to do so.
c. The insurer shall not cancel or refuse to renew the

policy unless sixty days' written notice has been given to the

conmissioner by the insurer before the date of the

cancellation or nonrenewal.
Sec. 7. Section 523C.13, unnumbered paragraph 1, Code

1991, is amended to read as follows:

The commissioner shall adopt rules which regulate
residential service contracts to prohibit misrepresentation,
false advertising, defamation, boycotts, coercion,
intimidation, false statements and entries and unfair
discrimination or practices. If the commissicner finds that a
person has violated the rules adopted under this section, the
commissioner shati-issue-an-order-to-that-pesrsen-to-cease—-anc
destat-and may order any or all of the following:

Sec. 8. NEW SECTION. 523C,18 <VIOLATIONS.

_5_




A person who willfully violates section 523C.5 is, upon
conviction, guilty of a class "D" felony.

Sec. 9. NEW SECTION. 523C,.19 CEASE AND DESIST ORDERS.

If an investigation provides reasonable evidence that a

person violated any provision of this chapter or any rule
adopted pursuant to this chapter, the commissioner may issue
an order directed at the person to cease and desist from
engaging in the act or practice resulting in the violation.

Sec. 10. Section 523D.3, subsection 2, Code Supplement
1991, is amended to read as follows:

2. The provider shall file with the insurance division of
traneanee, annually within five months following the end of
the provider's fiscal year, an annual disclosure statement
which shall contain the information regquired by this chapter
for the initial disclosure statement. The annual disclosure
statement shall also be accompanied by a narrative describing:

a. Any material differences between the pro forma inmcome
statement cash flow projection filed pursuant to this chapter
as part of the most recent annual disclosure statement and the

actual results of operations during the fiscal year, if the
material differences substantially affect the financial safety
or soundness of the community.

b. Any-mater:ai-differences-betvween~-the-pro-forma-batance
sheet-and-the-metuai-resutes-of-operations-during-the-£iscal
years

Phe-anmuai-disciosure-statement-shaii-atss-econtain-a A
revised pro forma ineeme-statement cash flow projection for

the next fiscal year.

Sec. 11. Section 523D.5, subsection 1, paragraph f, Code
Supplement 1891, is amended to read as follows:

f. If the new facility or proposed expansion coffers a

promise to provide nursing or health care services to
residents in the future pursuant to contracts effective for
the life of the resident or a period in excess of one year in

consideration for an entrance fee, an actuarial forecast in a

-6-
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form satisfactory to the commissioner, which identifies the
qualifications of the actuary or actuaries preparing the
forecast.

Sec. 12. Section 523E.1, subsection 4, unnumbered
paragraph 2, Code 1991, is amended to read as follows:

This section does not apply to payments for merchandise
delivered to the purchaser. Delivery includes storage in a
warehouse under the control of the seller or any other
warehouse or storage facility approved by the commissioner
when a receipt of ownership in the name of the purchaser 1is
delivered to the purchaser, the merchandise is insured against
loss, the merchandise is protected against damage, title has
been transferred to the purchaser, the merchandise is
appropriately identified and described in a manner that it can
be distinguished from other similar items of merchandise
unless this identification requirement is waived by the

commissioner by rule, the method of storage allows for visual

audits of the merchandise, and the annual reporting
requirements of section 523E.2, subsection 1, are satisfied.

Sec. 13. Section 523E.20, Cocde Supplement 1981, 1s amenced
to read as follows:

523E.20 INSURANCE DIVISION'S REGULATORY FUND.

The insurance division may authorize the creation of a
special revenue fund in the state treasury, to be known as the
insurance division requlatory fund. Commencing July 1, 1990,
and annually thereafter, the commissioner shall allocate from
the fees paid pursuant to section 523E.2, cone dollar for each
agreement reported on an establishment permit holder's annual
report for deposit to the regulatory fund. The remainder of
the fees collected pursuant to section 523E.2 shall be
deposited into the general fund of the state. 1In addition, on
May 1 of 1994 and 1995, the commissioner, to the extent
necessary to fund audits, investigations, and receiverships,

shall assess establishment permit holders five dollars for

each agreement reported on the establishment permit holder's

~7=
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annual report of sales executed during the preceding year,
which shall be deposited in the insurance division regulatory
fund. However, if the balance of the regulatory fund on that
July 1 exceeds two hundred thousand dollars, the allocation to
the regulatory fund shall not be made and the total sum of the
fees paid pursuant to section 523E.2 shall be deposited in the
general fund of the state. The moneys in the regulatory fund
shall be retained in the fund. The moneys are appropriated
and, subject to authorization by the commissioner, may be used
to pay auditors, audit expenses, investigative expenses, and

S W O~ N W

—

the expenses of receiverships established pursuant to section
523E.19. An annual assessment shall not be imposed if the

e
R

current balance of the fund exceeds two hundred thousand .

e
g W

dollars,

Sec. 14. Section 566A.7, Code 1981, is amended to read as
foilows:

566A.7 COMMISSION OR BONUS UNLAWFUL,

*" 1 It shall be unlawful for any organization subject to the
g

e
<N o ow

19 provisions of this chapter to pay or offer to pay to, or for
20 any person, firm or corporation to receive directly or

21 indirectly a commission or bonus or rebate or other thing of
22 value, for or in connection with the sale of any interment
23 space, lot or part therecf, in any cemetery described in

24 section 566A.1 of this chapter. The provisions of this

25 section shall not apply to a person regularly employed and
26 supervised by such organization or to a person, firm,

27 corporation, or other entity licensed under chapter 52332 or

28 S523E that contracts with the cemetery to sell interment spaces
29 or lots. The conduct of any person, firm, corporation, or

30 other entity described in this section is the direct

31 responsibility of the cemetery.

32 Sec. 15, Section 14 of this Act, being deemed of immediate
33 importance, is effective upon enactment,

34 EXPLANATION

35 This bill amends provisions related to the regulatory

s

_8_
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authority of the regulated industries unit in the insurance .
division of the department of commerce. Changes are made in
the residential service contracts Act (chapter 523C),
reporting requirements related to continuing care retirement
facilities (chapter 523D), sales commission restrictions
related to the sale of interment space (chapter 566A), and
permissible uses of funds deposited in the insurance
division's regulatory fund.

Sections 523A.20 and 523E.20 are amended to permit funds
deposited in the insurance division's regulatory fund to be
used to pay for audit expenses and authorize two annual
assessments of five dollars per agreement related to the sale
of funeral services and merchandise to fund audits and
investigations of holders of establishment permits.

Sections 523C.3 and 523C.5 are amended to permit a service
company to make a cash deposit with the treasurer of state in
lieu of the bond or custodial account required to assure
performance of the obligations under the residential service .
contracts. Section 523C.6 is amended to provide that a
service company may include assets held by the company in a
reserve account for purposes of determining the company's net
worth, Section 523C.8 is amended to provide that a service
company is prohibited from paying a commission resulting frem
the issuance, purchase, or acquisition of a residential
service contract. However, the bill provides that a
commission may be paid to an employee or commission sales-
person who is the marketing agent of the service company or
its parent company, subsidiary, or affiliate, as long as that
person does not share or is not entitled to share in any real
estate commission resulting from the underlying property
transaction. Section 523C.11 is amended to permit a service
company to maintain a policy of liability insurance sufficient
to cover 100 percent of the claims exposure of the service
company under its service contracts in lieu of the amount
which the company would be requirec to maintain in the reserve ‘

-9




account related to those contracts. New sections 523C.18 and
523C.19 are established and section 523C.13 is amended to
provide that a willful violation of the bond, cash deposit, or
custodial account requirements contained in section 523C.5 is
a class "D" felony, and that the commissioner may issue a
cease and desist order for a vioclation of any provision of
chapter 523C.
Section 523D.3 is amended to provide that continuing care

facilities must include a cash flow projection for their next

SWw 0~ AN s W

=

fiscal year with the annual disclosure statement. The

o
ol

requirement that a narrative describing material differences

=
8]

between the income statement and balance sheet filed pursuant

[
[#9]

to chapter 523D and the actual operating results be filed is
eliminated.

e
|9 4 B -

Section 566A.7 is amended to provide that a cemetery may

—
(o]

pay commissions to nonemployees who hold permits pursuant to

]
-~}

chapter 523A or 523E. This section is effective upon

[
[0¢]

enactment.
BACKGROUND STATEMENT
SUBMITTED BY THE AGENCY
This bill is intended to provide greater regulatory

RN
= O W

flexibility while maintaining consumer protection, enhance

[ 2]
w

enforcement powers and fund investigative and audit expenses,

b
<N

ciarify questions of interpretation, and provide greater

[3¥ ]
un

assurance of statutory compliance.
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SENATE PILE 2179

AN ACT
RELATING TO ENTITIES AND SURJECT MATTER UNDER THE REGULATORY
AUTHORITY QF THFE REGULATED INDUSTRIES UNIT OF THE DIVISION
OF INSURANCE, INCLUDING RESIDENTIAL SERVICE CONTRACTS,
CONTINOING CARE RETLREMENT COVMUNITIES, PERPETUAL CARE
CEMETERIES, FUNERAL SERVICES AND MERCHANDISE, AND CEMETERY
MERCHANDISE:, AND PROVIDING AN EFEFECTIVFE DATE.

8E IT ENACTED BY THE GENFRRAL ASSEMBLY QF THE STATE OF I[OWA:

Section 1. Section 523A.20, Code Supplement 1991, is
arended to read as follows:

523A.20 INSURANCF DIVISION'S REGULATORY FUND,

The insurance division nmay authorize the creation of a
aspecial revenue fund in the state trcasury, to be known as the
insurance division requlatory fund. Commencing July L, 1990,
and annually theceafter, the commissioner shall allocate from
the fees paid pursuant to section S2JA.2, one dollar for each
agreement repocted on an establishment permit holder's annual
report for deposit to the regulatory fund. The remainder of
the fees collected pursuant to seckion 523A.2 shall be
deposited into the genecal fund of the state. However, if the
balance of the regulatory fund on that July 1 exceeds two
hundred thousand dollars, the allocation to the regulatory
fund shall not be made and the total sum of the fees paid
pursuvant to section S2JA.2 shall be deposited in the general
tund of the state. 1In addition, on May bt of 1994 and 199%,

the commissioner, to the extent necessary to Cund audits,

permit holders Eive collars for each _agreement reported on the

establishrent perrit holder's annual report of sales executed

during the preceding year. which shall be deposited in the

n
insurance division reqgulatory fund, The moneys in the

Senate File 2179, p. 2

regulatory fund shall be retained in the fund, The moneys are
appropriated and, subject to authorization by the
comrmissioner, may be used to pay auditors, audit expenses,

investigative expenses, and the expenses of receivecrsnips
established pursuant to section S23A.19. An annual assessment
shall not be Lmposed Lf the curtent balance of the fund
exceeds two hundred thousand dollars.,

Sec. 2. Section 523C.J, subsection 2, paraqraph b, Code
1991, i3 arended to vread as follows:

b. A surety bond, a copy of the receipt fron the treasurer
of state that a cash deposit has been made, or a copy of a

custodial agreement as provided in section 523C.5.

Sec. 3. Section 523C.5, Code 1991, is amended to read as
follows:

523C.5 REQUIRFD BOND, CASH DEPOSIT, OR CUSTODIAL ACCOUNT.

1. To assure the faithful performance of cbligatlions under
residential service contracts issued and outstanding in this
state, a service company shall, prior to the issuance ot
renewal of a license, file with the commissioner a surety bond
in the arount of one hundred thousand dollars, which has been
issued by an authorized sutety company and approved by the
commissioner as to issuet, form, and contents oc establish a
custodial account in the amount of one hundred thousand
dollars at an authorized depository., The bond or custodial
account shall not be canceled or be subject to cancellation
unless thirty days' advance notice in writing is filed with
the comcissioner. HNotwithstanding chapter 17A, Lf & bond oc
custodial account Ls canceled for any reason and a new bond or
notice that a new custodial account has been established in
the required arount is not received by the commisgionet on or
before the effective date of cancellation, the license of tLhe
service corpany 19 autoratically revoked as of the date tne
bond or custodial account ceases to be in effect. A setvice
company whose license is revoked under this section may file

an application for a new license pursuant Lo section S23C. 3.
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The bond or custcdial accouat posted by a service company
pursuant to this section shall be for the benefit of, and
subject to cecovery thereon by any residential secvice
contract holder sustaining actionable injury due to the
fallure of the service company to faitnfully pecform its
obligations under a residential setvive contract because of
insolvency of the service company.

1f a service company ceases to do business in this state
and furnishes to the cormissioner satisfactory proof that it
has discharged all obligations to contract holders, the surety
bond or custodial account shall be released.

The comnissionecr may by rule designate institutions
authotized Lo act as a depository under this section and
establish requirerents for custodians, custodial agreements,
custodial accounts, or the methed of valuing noncash assets
neld in a custodial account which the commissioner believes
necessary to protect the holdets of residential service
contracts issued and outstandirg in this state.

2. In liey of rhe bond or custodial account required by

treasurer of state a ¢ash deposit in the same amount. The

tceasurer of state shall not refund & deposit until sixty days

after the service company has ceased_doing business in thls

State, a bond has been filed with the commissioner which

complies with this section, or a custcdial account is

Sec. 4. Section 52,6, unnumbered paragraph 2, Code 1991,

i amended to read as follows:

For purposes of this chapter, "net worth" means the excess
of all assers over all liabilities including required
ceservesy-but-excinding-asascs -netd-in-a-coustsdtat-account
under-meceion-523€-5;7 computed in accordance with genecally
accepted accounting principles. At Least twenty thoasand
collars of net worth shall consist of paid-in capital.

Senate File 2179, p. o

Sec. 5. Sectice 323C.8, Code 1991, 13 arended by striking
the section and inserting in lieu theceof the follewing:

5233C.8 RUEBATIS AND COMMISSIONS,

A service company shall not pay a commission to any person
as an i1nducement or compersaticn focr the issuance, purchase,
or acquisition of a residential secvice contract. However,
this section does not prohibis payment of an override
commission or warketing fee to an enployee or comaissica sales
agent who 1s the marketing representative of the service
conpany or its parent company, subsidiary, or affiliate on the
sale or marketing of a residential service contract, provided
the employee Or Commission sales agent is not a real estate
licensee shating in or entitled to shate in, or affiliated
with, a real estare commission genetated by the underlying
ceal property transaction.  This section also does not
prohibit bona fide paynents or reimbursemeats [or inspection
fees, if an inspection of the property to be the subject of a
cesidential service contract is required oy a service corpany
and if the inspection fee is reasonably related to the
services pecformed,

Sec. 6. Section $23C.11, Code 1991, is amended to read as
follows:

S2JC,11  RESERVE ACCQUNT.,

L. A service company shall maintain 1o an independent

depousilory a reserve account contsrnirg-ceash-or-markatabie

state, if any, less actual expenditures for services cendered
under those contracts. The assets shall be held in tne_form

of cash_or marketable seque.t.

2. The depository shall make 1ts records concerning the
BEIVICE COMPany reserve accounts aval.able 0 the conmissioaer
or a designee for 1aspection ot Lhe prenises of the depositoty

anc, upan request, shal. predace docurents and records which
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and safety of the assers of the reserve_account.

3, Fhe-service-company-shalti-submibt-with-each-ticense
cenevai-application-an-affidavit-by-an auknorired-officer-of
the-deposttary-attescing-to-the-batance-tn-the-reserve-aceonnt
and-that-the-reserve-ascount-ta-hetng-matntatned-in-accardance
with-this-chapker-

4r The commissioner may by rule designate institutions
authorized to act as a depository under this section and may
establish requirements for ceserve accounts, reserve account
agreements, or the nmethod of valuing marketable securities
which the comnissioner believes necessary to protect the
holders of residential service contracts issued ang
outstanding in this state.

4. For purposes of this section, aggreqate annual fees
dees not include the annual fees collected on residential

gervice contracts for which the service company has purchased

conteactual liability ingurance which demoastrates to the

satlsfaction of the cormissioner that one hundred percent of

contracts 1s covered by the iasurance. The contractual

liability insurance must be obtained from an iasurer

authori

following provisions:

ed_to do business in this state and shall) contain the

obligations under its contracts issued in this state €or any
ceason, including insolvency, baokruptey. oc dissolution, the
contractual liability Llasurer will pay losses and unearned
premiums under sueh plans directly to the persons making
claims uader the contracts.

b._The insurer issuing the policy shall assame full

respoasibility for the administration of claims i £ avent
of the

The insaurec shall not <y guluse to cened the

€y ualess sinty dags! written notice has been qlyen to the

Senate Tile 2179, p. 6

comnissianer by the insurer before the date of the
cancellation or nonrenewal.

Sec. 7. Section %23C,13, unnumbecred paragraph 1, Code
199}, is amended to read as follows:

The compissioner shall adopt rules which requlate
residential service contracts to prohibit misrepresentation,
false advertising, defamation, boycotts, coercion,
intimidation, false statements and entries and unfair
discrimination o¢ practices. [f the commissioner finds that a
person has violated the rules adopted under this section, the
comnisgioner shali-itssue-an-order-to-that-person-to-cease-and
destar-and may otder any or all of the Eollowing:

Sec. B, PEW SECTION. S523C.18 VIOLATIONS.

A person who willfully violates section S23C.S is, upoan
conviction, guilty of a class "D" felony,

Sec. 9. NEW SECTION. 521C.19 CEASE AND DESIST ORDERS.

[f an investigation provides reasonable evidence that a
person violated any provisior of tnis chapter or any rule
adopted pursuant to this chapter, the commissioner may issue
an order directed at the person to cease and desist from
engaqging in the act or practice resulting in the violation.

Sec. L0, Section S230.3, subsection 2, Code Supplenégnt
1991, is arended to read as follows:

2. The provider shall file with the insurance division of
insuranece, annually within five months following the end of
the provider’s fiscal year, an annual disclosure statenent
which shall contain the information required by this chapter
for the initial disclosure statement. The annual disclosure
statement shall also be accompanied by a narrative describing:

a. Any material differences between the pro forra tnacome
statenenk cash flow projection €iled pursuant to this chapter
as part of the :osy recent annual dizclosure statement and the
actual results of operations during the fiscal year, if the
material differeaces substantially affect the financial satecy
or scundness of the commun.ty.,




Sanate Fule 2179, p. 7

b. hny-mater:ai-differences-between-tha-pro-forma-batence
sheet-and-the—actuai»resuhts-oE-operations-during-the-féscai
years

The-annnat-disciescre-atarerent-shati-alse-cantain-a A
revised pro forma tncore-seatement cash €loz_prolection for
the next fiscal year.

Sec. l1. Section 523D.5, subsection i, paragraph £, Code
Supplement 199%, is amended to read as follows:

f. If the new facility or proposed expansion offers
promise to provide nursing or health care services to
residents in the future pursyant to contracts effective for

the life of tne resident or a period in_excess of ane year in

ideration for an entrance fee, an actuarial forecast in a
form satisfactory to the commissioner, which identifies the
qualifications of the actuary or actuaries preparing the
forecast.

Sec. 12. Section 523F.1, subsaction 4, unnumbered
paragraph 2, Code 1991, is amended to read as Foliows:

This section does not apply to payrments for recchandise
delivered to the purchaser. Delivery includes storage in a
warehouse under the conteol of the seller or any other
warehouse or storage facility approved by the commissioner
when a receipt of ownership in the name of the purchaser isg
deljvered to the purchaser, the mecchandise is tnsuced against
loss, the merchandise is protected against damage, title has
been transfecred to the purchaser, the merchandise is
appropriately identified and described in a manner that it can
be distinguished from other similar items of rerchandise
unless this identification requirerent with respect 1o bronze
merchandise is waived by the comrissicrer by rule, the methosd
of storage allows for visual audits of the merchanrdise, and
the annual reporting requicements of section 52JE.2,
subsection L, are satisfied.

Sec. 1. Secrtion 5I3K.20, Code Supplement 1991, g amended
to read as follows:

523E.20 [NSURANZE DIVISION'S REGULATORY FURD,

Senate Tile 2179, p. 8

The insurance divigsion may authorize the creation of a
special revenue fund in the state treasury, to be known as the
insurance diviszion requiatory fund. Commencing Jeiy 1, 1990,
and annually thereafter, the comnissiorer shail allocate fron
the fees paid pursucant to section S2JE.2, one dollar for each
agceenent ceported on an establishrent permit holder's annual
report for deposit to the regulatocy fund. The remainder of
the fees collected pursuant to section 523F.2 shall be
deposited into the general fund of the state. In addition, on
Hay 1 of 1994 and 1995, the comnissioner, to the extent

shall assess estaplishment pecmit nolders five dollars for

each agreement reported oa the establishrent permit holder's
annual ceport Of sales executed during the preceding yeac,
which shall be deposited in the ‘nsuratece division regulatocy
fund, However, if the balance of the regulatory fued on that
July 1 exceeds two hungdred thousand doilacs, the allocation to
the regulatory fund snhall not be nmade and the total sun of the
fees paid pursuant to section $21K.2 shall be deposited in the
general fund of the state. The moneys in the regulatocy fund
shall be retained in the fund. The moneys ace appropriated
and, subject to authorization by the commissioner, may be used
to pay auditors, audit expenses. investigative expenses, and
the expenses of receiverships established pursuant to section
S23E. 19, An annual assessment shall not be imposed i€ the
current balance of the fund exceeds twe hundred thousand
dollars.

Sec. 14. Section S566A.7, Code 199i, is amended te read as
follows;

J66A.7  COMMISSION OR BLNUS UNLAWIUL.

It shall be unlawful for any crganization subject to the
provisions of this chapter Lo pay or ofter to pay to, 2r for
ary pecsor, firm Or corzuiaticn Lo recelve Jitectiy or
indirectly a comrisslon &r bonus ot tevate or other thing of

value, for oc in coonestion with the saie of any intecment
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space, lot or part thereof, in any cemetery described in
section 568A.1 of this chapter, The provisions of this
section shall not apply to a person regularly employed and
supervised by such organization or to a person, firm,

corporation, or other entity licensed under chapter 523A or

523E that contracts with the cemetery to sell interment spaces
or lots. The conduct of any person, firm, corporation, or
cther entity described in this section is the direct

responsibility of the cemetery.
Sec. 15. Section 14 of this Act, being deemed of immediate

importance, is effective upon enactment.
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