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-/"',,-0 S.L 0( .' , 

S"Cc ion l. 

H.F. 

section 523A.20, Code Supplement 1991, is 

2 ame~ded to read as follows: 

] S23A.20 INSuRANCE DIVISION'S REGULATORY reND. 

4 The i~surance division may duthorize the creatlon of a 

5 special revenue fund in the state treasury, to be known as t~e 

6 insurance division reg~latory fund. COInrnenci::g July Ii l390: 

7 and annual.ly there~fte!."; the cornrnissio:1er shG~.l allocate from 

S tlle f~es pai~ pllfsuant to section 523A.2, O~le dollar for ea~h 

9 agreemC:1t reportee or. an establishment perrn:.t holderls a~i:ual 

10 report for deposit to t~e regulatory f~nd. 

11 th~ f2es cOllected purSl16nt to section 523A.2 shal: be 

1.2 depc)sitcd ~nto the gener~~ :und o~ t~8 state 

22 durirlc the Drecedi~o yea:· which shal: be deo()siced i~ t~e =:..:...::..:.:C-'"'-=__ __ ( .... n' . __ ,,_~ ____ . __ , L • ___ _ 

The moneys i~ the 

'- '",.-'" 
L ...... : 

24 regulatory fund shall be retained in the fund. The mo::eys are 

25 appropriated and, subject to authorization by :~e 

26 commissioner, may be "sed to pay a"ditor~, audi~_exDe~ses, 

27 investigat~ve expe~sesL and the expenses of receiverships 

28 established pIHsuant to section S2JA.:9. An d~~ual assessment 

29 shall not be imposed if the curren~ ba:ance of ~he ~u~d 

JO exceeds two hundred thollsand dollars. 

:31 Sec. 2. Section 523C.3, subsec:ion 2. paragra?~ b. Code 

32 1991, IS a~ended ~o read as follows: 

b. A su~e"Cy bo;:d, a copy 0:: ,~0e_ receipt ::om che ::reasure: 

,14 of state that d cash denos':'t". hc1s._.~.e.~G. r::ace, D~ d C f)9Y of: a 

35 custcdia1 agree~en: as proviced ~~ seC:lon 52]C_S. 

-.-

-e 



S.F. dlr19 H.F. 

1 Sec. 3. Section 523C.5, Code 1991, is amended to read as 

2 follows: 

3 523C.5 REQUIRED BOND, CASH ~EPOSIT, OR CUSTODIAL ACCOUNT. 

4 1. To assure the faithful 

5 residential service contracts 

performance of obligations under 

issued and outstanding in this 

6 state, a service company shall, prior to the issuance or 

7 renet'al of a license, file with the commissioner a surety bond 

8 in the amount of one hundred thousand dollars, which has been 

9 issued by an authorized surety company and approved by the 

10 commissioner as to issuer, form, and contents or establish a 

11 custodial account in the amount of one hundred thousand 

12 dollars at an authorized depository. The bond or custodial 

13 account shall not be canceled or be subject to cancellation 

14 unless thirty days' advance notice in writing is filed with 

15 the commissioner. Notwithst.anding chapter 17A, if a bond or 

16 custodial accoullt is canceled for any reason a~d a new bond or 

17 notice that a new custodial account has been established in 

18 the required amount is not received by the commlSSloner on or 

19 before the effective date of cancellation, the license of the 

20 service company is automatically revoked as of the date the 

21 bond or custodial account ceases to be in effect. A service 

22 company whose license is revoked under this section may E de 

23 an application for a new license pursuant to section 523C.3. 

24 The bond or custodial account posted by a service company 

25 pursuant to this section sha:l be for the benefit of; and 

26 sub~ect to recovery thereon by any residential service 

27 contract holder sustaining actlonable injury due ~o the 

28 failure of the servicp company to faithfully perform its 

29 obligations under a residential service contract becallse of 

30 insolver.cy of the service company. 

31 If a service company ceases to do buslness ~:l ~~is state 

32 and fu~n:shes to the corr.rr.issior.2r Sat.i.sf2CtO:-Y proof t:--2.;: j t 

33 has discharged all obliga:ions to contract holders, :~e s~recy 

3~ bo~d or custodia: accour.t sr.al~ be :eleased. 

35 The co:mnissioner :nay by rule designate instir:JC;c"s 

-2-



S.P. ,2{J11 H.P. 

1 authorized to act as a depository under this section and 

2 establish requirements for cllstodians, custodial agreements, 

3 custodial accounts, or the method of valuing noncash assets 

4 held in a custodial account which the commissioner believes 

5 necessary to protect the holders of residential service 

6 contracts issued and outstanding in this state. 

7 ~~_lieu of the bond or custodial account reql.li~ed by 

8 this section, the service company may deposit with the 

9 tre~surer of state a cash deposit :n the same amou~t. The 

10 treasurer of state .~hall not refLin_d a deposit :Jntil s;xty days 

:1 aEter the service company._has ceased doi~ business in this 

i2 !ta:e, a bond has been filed with the comnissioner which 

13 cO'!!plies with this s~ction, or Ci._custodial acc.ount is 

14 established whi.ch COQPUes ,-lith this section .. 

15 Sec. 4. Section 523C.6, unnumbered paragraph 2, Code 1991, 

16 IS amended to read as follcws: 

17 for purposes of this chapter, "net worth" means the excess 

18 of all assets over all liabilities including requ;red 

19 reserves,-bHe-e~eladtn9-assees-he~d-±~-a-eH~eod±ai-aecoane 

20 ander-seetion-523E757 computed in accordance with generally 

21 accepted accounting principles. At least twenty thousand 

22 dollars of net worth shall consist of paid-in capi~al. 

23 Sec. 5. Section 523C.8, Code 1991, is amended by striking 

24 the section and inserting in lieu thereof the fol:owing: 

25 523C.8 REBATES AND CO~~ISSIONS. 

26 A service company shall not pay a commission to any person 

27 as an inducement or compensation for the issuance, purchase, 

28 or acquisition o~ a residential service contract. However, 

29 this section does not prohibit payment of an override 

30 conul..i.ssion or mdr~et ing fee to aii employee or coninission sales 

31 agent who is the marke:ing representative of the service 

32 company or its parent company, sllbsidiary, or affiliate on ~he 

33 sale Or marketing of a residential service contract, provided 

34 the eI:lpl.oyee or cortLl1issior. sales agent is not a rea:!. estate 

35 lice~see sharing in or e~t~tled to share in, or affiliated 

-3-
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S.L e?/79 i1. F. 

1 with, a real estate commissicn generated by the :Jnderlying 

2 real property transaction. Thos section also does not 

3 prohibit bona fide payments or reimbursements for inspection 

4 fees. if an inspection of the property to be the subject of a 

5 residential service contract is required by a service company 

6 and if the inspection fee is reasonably relaced to the 

7 services performed. 

8 Sec. 6. Section 523C.11, Code 1991. is amended to read as 

9 follows: 

10 523C.ll RESERVE ACCOUNT. 

11 1. A service company shall maintain in an independent 

12 depository a reserve account eent8~~i~9-eBsh-er-ma~~et~bie 

13 5~e~rities consist!ng of ~nenc~mbe[ed assets in an ~mount 

14 equal to fifty percent of aggregate annual fees collected an 

15 residential service contracts issued and Oui:st_~ndin9 i!l :.:.h':'s 

i6 state, if any, less actual expenditures Eor services renaercd 

17 under those contracts. The assets shall be he16 In the form 

18 of cash or marketab:e sec~rities. 

19 2. The depository shall make its reco=ds concer!ling the 

20 service company reserve 3ccounts available to the cOlmni ssicner 

21 or a designee for inspection on the premises o[ the deposi[ory 

22 and" upon regu~st, shall. produce d9,<;_u:nents C;~~.9. records.~hi,::h 

23 tr.e commissioner dete .. rmines are __ 0ecessary to vee i ty the va1.u2 

24 and safety of the assets of the r2serye account. 

25 3. Phe-~er~±ee-eempan7-SMe~~-~~b~~t-with-eaeh-l~e~Mee 

26 ~enew6i·appiic8t~eft-eft-Bf£±d8w±t-b,-a"-etlthe~±z~d-eff±cer-ef 

27 t"e-depos±te~7-Btte~t±~g-te-the-be~anee-±n-the-reger~~-aecctlnt 

28 and-t~ae-the-re~e~ve-accetlnt-~~-6e±nq-main~s±ned-in-8eeerci8"ee 

29 w±th-th±s-e~apte~. 

30 ..: .. 'the COll\..:."lli.ssior-.er XCi.Y by r.t..:.le desigr.2.te institutions 

31 authorized to ac: as a depository under ~tis sectiorl a~d 86j 

]2 establish require~ents for reserve aCCO\l~ts, reserve aCCO~i\t 

33 agreements, or the method cf valuing marke~able securities 

34 '.·;hieh t.he corr,""llissio~er believes necessary to protect i:.he 

35 :,olders of :esi.de:-:t':'al service CODcraccs lss:~ed anri 

, 
-~-



S.F. 01/29 H.F. 

1 outstanding in this state. 

2 4. For purposes of this 

] does not include the annual 

section, aggregate annual fees 

fees collected on residential - - -

4 service contracts for \~hich the _service company has-.Eurchased 

5 contractual liab~lity insurance which de~onstrates t9.the 

6 satisfaction of the commissioner that one hundred percent of -_.' - - - -- ......... ---'~ 
7 the ser.vice company's c~aim ~sure rel~~ed to ?~ch service 

8 contracts is c<?vered by the insurance. The cO:1tractual 

9 liability insurance ~ust be obtained from an insurer 

10 authorized to do business in this state and shall con~ain the 

11 following provi~ions: 

12 a. If the service company is unable to fulfill its 

l3 9.bligi\tigns under its contracts issued in this s,tate :Oor_~ 

:4 reason, includ~r::.g insol.v.~_ncy, bclnkruPt9'.~ or dissolut ian, the 

15 contractual liability insurer '-J~}l pay losses anq._.uneilrned 

16 PE.EOmiums ':I.nder such plans directly to the persons mak:'ng 

l7 claims under the contracts. 

18 b. The insurer issuing the policy shall assume full 

19 respol1sibility for the administration of claims in the event 

20 of the inability of the association to do so. 

21 c. The insurer shall not cancel or refuse to renew the 
- -

22 E91icy unless sixty days.' written notiq.e has been given. to the 

23 commissioner by the insurer before the date of the 

24 cancellation or nonrenewal. 

25 Sec. 7. Section 523C.l3, unnumbered paragraph l, Code 

26 1991, is amended to read as fallows: 

27 The commissionec shall adop: rules \-Ihieh regulate 

28 residential service contracts to pcohibit mis~epresencation, 

29 false advertising, defamation, boycotts, coercion, 

30 IntimidatIon, false statements and entries and unfair 

31 discrimination or practices. If the commissio~1er f ir.ds that a 

32 per~on has violated :he ,ules adopted under this section, :he 

3.1 commissioner ~h8:r:!:--i:~~~e-a:'l-<5"de!"-te-that-t'er~<5"-~<5-eea~e-8nd 

34 de""~t-and 

3 ') Sec. 8. 

may order any 

NEW SECTTON. 

or a:':' 0: 
523C.:8 

-5-
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A person who willfully violates SEction 523C.5 1S, ~pon 

2 conviction, guilty of a class "D" felony. 

3 Sec. 9. NEW SECTION. 523C.19 CEASE AK~ ~~:SIST ORDE~S. 

4 If an investigation providas reasonable evidence tha~ a 

5 perSOll violated any prevision of this chapte~ or any rul~ 

6 adopted pursuant to this chapter~ the 
. . . 

corr~13S1oner may lS5~e 

7 an order directed at the person to cease and desist from 

8 engaging in 

9 Sec. 10. 

the act or practice result:ng in the violdtio~. 

Section 523D.3, subsection 2, Code Sup?leffie~t 

10 1991, is amended to [Ead as follows: 
, "1 ..... :., 2. The provider shall fila with the ir.surance divisio~ of 

12 insaranee, annually within five months following the end of 

13 the provider's fiscal year, an annual disclosure statement 

14 which shall contain the information :equired by this chapter 

15 fer the initial disclosure statement. The annual disclc)sure 

16 statement shall also be accompanied by 
. . , .. .' a narrac:ve oescrlo,lng: 

17 8. Any material differences between the pro farina ine~me 

lR s~ateme~t cash f~ow projectio~ filed pursuant to this chapter 

19 as P&~t of the most rece~t annual disclosure statement and the 

20 actual results of operations during the fiscal year, it the 

21 material differences s~bstancially affect che tLnanccal sefety 

22 or soundness of the community. 

23 b. AnY-ffieteri6l-d~f~ere~ees-b~~we~n-the-pro-formtl-be}e:lee 

24 sheet-5nd-~he-act~a~-feStl!t5-df-operatien~-dtlr±ng-t~e-fiscul 

25 year-;-

26 ~he-en"~al-d±~e~e~tlre-etat~~ent-sharr-dreo-eoMtain-a A 

n revised pro forma il'leome-statell'.e!'lt cash. flow projection for 

28 the next fiscal yeat. 

29 Sec. 11. Sect:on 523D.5, subsection L, paragraph [, Code 

JO Supplement 1991, is amended to read as follows: 

31 f. If the new facility or proposed expanSIon offers a 

32 promise to provide nursing or health care services to 

33 reside~ts in the future pursuant_to contracts efEect~ve tor 

34 tne ~ife of the re3ide~t or a De~~od i~ excess of one VE~ar ~[: . ~----.-

-&.,-



S.F. d/Z? H.F. 

1 form satisfactory to the commissioner, which identifies the 

2 qualifications of the actuary or actuaries preparing the 

3 forecast. 

4 Sec. 12. Section 523E.l, subsection 4, unnumbered 

5 paragraph 2, Code 1991, is amended to read as follows: 

G This section does not apply to payments for merch~ndise 

7 delivered to the purchaser. Delivery includes storage in a 

8 warehouse under the control of the seller or any other 

9 warehouse or storage facility approved by the commissioner 

10 when a receipt of ownership in the name of the purc~ase= is 

11 delivered to the purchaser, the merchandise is insured agair.st 

12 loss, the merchandise is protected against damage, title has 

13 beell transferred to the purchaser, the merchandise 1S 

14 appropriately identified and described in a manner that it can 

15 be distinguished from other similar items of merchandise 

16 ~111ess !his identification req:.Jiremer..~~:/aived~J:he 

17 ~9mmissione~ rule, the method of storage allO\"ls for visual 

18 audits of the merchandise, and the annual reporting 

19 requirements of section 523E.2, subsection 1, are satisfied. 

20 Sec. 13. Section 523E.20, Code Supplement 1991, is amended 

21 to read as folloWS: 

22 523E.20 INSURANCE DIVISION'S REGULATORY FUND. 

23 The insurance division may authorize the creation of a 

24 special revenue fund in the state treasury, to be known as the 

2'; insurance division regulatory fund. Commer.cing July ~, 1990. 

26 and annually thereafter, the commissioner shall allocate from 

27 the fees paid pursuant to section 523E.2, one dollar tor each 

28 agreement reported on an establisr.men~ permlt holder's annual 

29 report for deposit to the regulatory fund. The remainder of 

]0 the !ees collected pursuarlt to section 523E.2 shall be 

31 deposIted into the general fund of the state. I" .. addltion-.!.... ... p2:1. 

32 May 1 of 1994. and 1995.,--.-!:..b.~ commissioner, to tile exten!: 

33 necessary to fund audi::.s, i'!vest)gations, and rece~versr.iDs, 

34 shall assess establishmer.t oermic holders ~ive dollars Eor -- .. -- ~ .. ------- ----------

... 7 ... 



S.F. dn9 i-l. F. 

1 ann~al !epor'c at sales exec~~:2d d:...:r ir:5. __ ~he 9r_~c2di~S .y2a:..~ 

2 which shall be ~2Dos~te2 i~ the i~su~~nce ~ivisio~ r~ql:~2:C:V ------ -,,---- ----. ,,-~ ., fu::c. HOVlever 1:::: J • the ~~lanc2 of t~e ~cgulatQ~y tu~d 0;; t~a~ 

4 Jul.y 1 ex;;eeds ti.vO ~undrc~ t~ousa~d dclla:s, the allccation cc 

G fees paid pur5ua~t to sectlo~ 523~~2 s~2:1 be deposit2~ ~~ ~~2 

7 general fund of the st~te. Th~ ~o~eys i~ the regulatc:y fu~d 

9 ar.d, subject :0 author:iza~:o;; ;)y th:= cor.JliisS10~2:-:-( r:1dy be L:S(!G 

10 to pay aue i ~_?rs; aud~ ~ 0x'C2r •. 3·2~2.. invest iqa t.: ve exper1sc~-; 1.. 2.;;0 

~_ the exp2~ses of receiverships cst~hlished pursuant to sec~io:1 

12 523E.19. An ann~al assessment shail not be imposed if the 

13 current balance of the fund exceeds two hund~ed t~0Jsand 

~4 dollars. 

l5 Sec. 14. Section 566A.7, Code 1991, is amended ~n read as 

If. follows: 

17 566A. 7 COMMI SSION OR BONUS ONLAY!F~;,. 

18 It shall be unlawful for any organization subject cO the 

19 provisions of this chapter to pay 0: offer to pay to, or for 

20 any person, firm or cor~oration to receive directly or 

21 indirectly a commission o~ bonus or rebate or ache, thing of 

22 value, for or in connection with the sale of any interment 

23 space, lot or part thereof, i.n any ce:netery described :1'. 
24 section 566A.l of this c~apter. The provisions of this 

25 section sha~l no':: apply to a person regularly employed 

26 supervised by such otganization or to a perso~, firm~ 

~- .~,....; ...... ". 

27 corEoration, or other entity :icen~ed under chapLer 523A or 

28 52JF. that contra~~5 Wi!h the c_~rr:etery !.<2 sel: _~:1te~~ent S'p~CL'S 

29 or lots .. ?he conduct 0: allY per5or./_~':rm, corporatio;..:...~ 

30 othe:·._entity (jescribeq.ln <;:!1~S sect:'o." :'5 the ,licect 

31 responsibility oJ the c"::l1eterv.. 

32 Sec. 15. Sec::ion 14 0:: '~his P-.ct, being deerr.ec of .i::unei~ ,Gr-:~~ 

33 impo:-tance, :'s eE:ective upc:-: 2:".act:r:e!"'lt. 

34 

35 

£X?~AN .. \TION 

7his oi:l a~e~ds prcvisio~s relat2~ :0 thp rcqulatcry 

-3-



s. F. OjIZ? H. F. 

1 authority of the regulated industries unit in the insurance 

2 division of the department of conunerce. Changes are made in 

3 the residential service contracts Act (chapter 523C), 

4 reportIng requirements related to continuing care ret~rement 

5 facilities (chapter 5230), sales conunission restrictions 

6 related to the sale of interment space (chapter 566A). and 

7 permissible uses of funds deposited in the insurance 

8 division's regulatory fund. 

9 Sections 523A.20 and 523E.20 are anended to permit funds 

10 deposited in the insurance division'S regulatory fund to be 

11 used to pay for audit expenses and authorize two annual 

12 asseS5~ents of five dollars per agreement related to the sale 

13 of funeral services and merchandise to fund audits and 

14 investigations of holders of establishment permits. 

15 Sections 523C.3 and 523C.5 are amended to permit a service 

16 company to make a cash deposit with the treasurer of s~ate in 

17 lieu of the bond or custodial account required to assure 

18 performance of the obligations under the residential service 

19 contracts. Section 523C.6 is amended to provide that a 

20 service company may include assets held by the company in a 

21 reserve account for purposes of determining the company's net 

22 worth. Section 523C.8 is amended to provide that a service 

23 company is prohibited from paying a commission resulting from 

24 the iss'lance, purchase, or acquisition of a ,psidential 

25 service contract. However, the bill provides that a 

26 commission may be paid to an employee or commission sales-

27 person who is the marketing agent of the service company or 

28 its parent company, s~bsidiary, or affiliace, as long as that 

29 person does not share or is not entitled to share in any real 

30 estate connission resulting from the underly~ng property 

31 transaction. Sectioil 523C.:l ~s amended to permit a service 

17 company to maintain a policy of liability i'lsurance su~flc:ent 

~3 to 20ver :00 percc~t o~ the claims expos~re of ~he service 

J4 company under its service contracts in :ie~ of the dreou~t 

35 which the co!~pany ~ould be reqtlired to mai~ta~n ~n the reserve 

-9-
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S.2. o?17'r H.F. 

1 account related to those contracts. New Sectic~s 52JC.18 and 

2 523C.19 are established and seccion S23C.13 is ~~enJ2d to 

3 provide that a willful violation of the bond. cash J~posit. or 

4 custodial account requirements concained in section 523C.5 is 

5 a class "D" felony. and that the commissioner may issc:e a 

6 ceaSe and desist order for a violation of any provis~on of 
7 chapter 523C. 

8 Section 523D.3 is amended to prOVide that continuing rore 

9 facilities must include a cash flow projection ~or their next 

10 fiscal year with the annual disclosure statement. The 
11 requirement 

12 between the 
that a narrative describing material differences 
income statement and balance sheet filed pursuant 

results be filed is 
13 to chapter 523D and the actual operating 
14 eliminated. 

15 Section 566A.7 is amended to provide that a cemetery may 

16 pay commissions to nonemployees who hold per!:lits pursuant to 

17 chapter 523A or 523E. This section is effective upon 
18 enactment. 
19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

32 

33 

34 

35 
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A fiscal note fo~ Senate File 2179 is he~eby submitted pursuant to Joint Rule 
17. Data used in developing this fiscal note is available from the Legislative 
Fiscal Bureau to members of the Legislature upon request. 

--- ------------------.----- ----------
makes changes to the regulatory authority of the regulated 

industries unit in the Insurance Division of the Department of Commerce. 
Changes are made 10 authority relating to residential service contracts, 
reporting requirements related to continuing care retirement tacilities, sales 

Fi le 2179 Senate 

commission restrictions 
uses of funds deposited 

related to the sale of interment space, and permissible 
in the Insurance Division's Regulatory Fund. 

Fiscal Impact: 
ln FY 1993. 
Regulatory Fund 

This bill will have no effect on State revenues or expenditures 
The bill is estimated to increase revenues to the Insurance 
by $40,000 to $50,000 in FY 1994 and FY 1995. 

Source: Department of Commerce - Insurance Division 
(LSB 5198sv, MAS) 
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S.F. H.F. 

1 section 1. Section 523A.20, Code Supplement 1991, is 

2 a~ended to read as follows: 

3 523A.20 INSURANCE DIVISION'S REGULATORY FUND. 

4 The insurance division may authorize the creation of a 

5 special revenue fund in the state treasury, to be known as the 

6 insurance division regulatory fund. Commencing July 1, 1990, 

7 and annually thereafter, the corr~issioner shall allocate from 

8 the fees paid pursuant to section 523A.2, one dollar for each 

9 agreement reported on an establishment permit holder's annual 

10 report for deposit to the regulatory fund. The remainder of 

11 the fees collected pursuant to section 523A.2 shall be 

12 deposited into the general fund of the state. However, if the 

13 balance of the regulatory fund on that July 1 exceeds two 

14 hundred thousand dollars, the allocation to the regulatory 

15 fund shall not be made and the total sum of the fees paid 

16 pursuant to section 523A.2 shall be deposited in the general 

17 fund of the state. In addition, on May 1 of 1994 and 1995, 

18 the com~issioner, to the extent necessary to fund audits, 

19 inves~igations, and receiverships, shall assess es~ablishment 

20 ~rmit holders five dollars for each agreement reoorted on the 

21 establiShment permit holder's annual report of sales executed 

22 during the preceding year, which shall be deposited in the 

23 insurance division regulatory fund. The moneys in the 

24 regulatory fund shall be retained in the fund. The moneys are 

25 appropriated and, subject to authorization by the 

26 comm~ssioner, may be used to pay auditors, audit expenses, 

27 investigative expensesL and the expenses of receiverships 

28 establiShed pursuant to section 523A.19. An annual assessment 

29 Shall not be imposed if the current balance of the fund 
30 exceeds two hundred thousand dollars. 

31 Sec. 2. Section 523C.3, subsection 2, paragraph b, Code 

32 1991, is amended to read as follows: 

33 b. A surety bond, a copy of the receipt from the treasurer 

34 of state that a cash deposit has been made, or a copy of a 

35 custodial agreement as provided in section 523C.5. 
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1 Sec. 3. Section 523C.5, Code 1991, is amended to read as 

2 follows: 

3 523C.5 REQUIRED BOND, CASH DEPOSIT, OR CUSTODIAL ACCOUNT. 

4 1. To assure the faithful performance of obligations under 
5 residential service contracts issued and outstanding in this 

6 state, a service company shall, prior to the issuance or 

7 renewal of a license, file with the commissioner a surety bond 

8 in the amount of one hundred thousand dollars, which has been 

9 issued by an authorized surety company and approved by the 

10 conT.issioner as to issuer, form, and contents or establish a 

11 custodial account in the amount of one hundred thousand 

12 dOllars at an authorized depository. The bond or custodial 

13 account shall not be canceled or be subject to cancellation 

14 unless thirty days' advance notice in writing is filed with 

15 the co~~issioner. Notwithstanding chapter 17A, if a bond or 

16 custodial account is canceled for any reason and a new bond or 

17 notice that a new custodial account has been established in 

18 the required amount is not received by the commissioner on or 

19 before the effective date of cancellation, the license of the 

20 service company is automatically revoked as of the date the 

21 bond or custodial account ceases to be in effect. A service 

22 company whose license is revoked under this section may file 

23 an application for a new license pursuant to section 523C.3. 

24 The bond or custodial account posted by a service company 

25 pursuant to this section shall be for the benefit of, and 

26 subject to recovery thereon by any residential service 

27 contract holder sustaining actionable injury due to the 

28 failure of the service company to faithfully perform its 

29 obligations under a residential service contract because of 

30 insolvency of the service company. 

31 If a service company ceases to do business in this state 

32 and furnishes to the commissioner satisfactory proof that it 

33 has discharged all obligations to contract holders, the surety 

34 bond or custodial account shall be released. 

35 The con~issioner may by rule designate institutions 
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1 authorized to act as a depository under this section and 

2 establish requirements for custodians, custodial agreements, 4Ia. 
3 custodial accounts, or the method of valuing noncash assets 

4 held in a custodial account which the commissioner believes 
5 necessary to protect the holders of residential service 

6 contracts issued and outstanding in this state. 

7 2. In lieu of the bond or custodial account reguired by 

8 this section, the service company may deposit with the 

9 treasurer of state a cash deposit in the same amount. The 

10 treasurer of state shali not refund a deposit until sixty days 

11 after the service company has ceased doing business in this 

12 state, a bond has been filed with the commissioner which 

13 complies with this section, or a custodial account is 

14 established wr.ich complies with this section. 

15 Sec. 4. 

16 is amended 

Section 523C.6, unnumbered paragraph 

to read as follows: 

2, Code 1991, 

17 For purposes of this chapter, "net worth" means the excess 

18 of all assets over all liabilities including required 

19 reserves7-b~~-exe~~dinq-a~~e~~-he;d-in-e-e~~~odie;-aeeo~ne 

20 ~r.de~-~ee~ien-5%3e757 computed in accordance with generally 

21 accepted accounting principles. At least twenty thousand 
22 dollars of net worth shall consist of paid-in capital. 

23 Sec. 5. Sec~ion 523C.8, Code 1991, is 

24 the section and inserting in lieu thereof 

25 523C.8 REBATES AND COMMISSIONS. 

amended by striking 

the following: 

26 A service company shall not pay a commission to any person 

27 as an inducement or compensation for the issuance, purchase, 

28 or acquisition of a residential service contract. However, 

29 this section does not prohibit payment of an override 

30 commission or marketing fee to an employee or commission sales 

31 agent who is the marketing representative of the service 
32 company or its parent company, subsidiary, or affiliate on the 

33 sale or marketing of a residentiil service contract, provided 

34 the employee or co~~ission sales agent is not a real estate 

35 licensee sharing in or entitled to share in, or affiliated 
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2 
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5 
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with, a real estate commission generated by the underlying 

real property transaction. This section also does not 
prohibit bona fide payments or reimbursements for inspection 

fees, if an inspection of the property to be the subject to a 

residential service contract is required by a service company 
6 and if the inspection fee is reasonably related to the 
7 services performed. 
8 Sec. 6. Section 523C.ll, Code 1991, is amended to read as 

9 follows: 

10 523C.ll RESERVE ACCOUNT. 
11 1. A service company shall maintain in an independent 

12 depository a reserve account eontatntng-ea~~-or-marketabie 

13 ~ee~~tt±e~ consisting of unencumbered assets in an amount 

14 equal to fifty percent of aggregate annual fees collected on 
15 residential service contracts issued and outstanding in this 
16 state, if any, less actual expenditures for services rendered 
17 under those contracts. The assets shall be held in the form 

18 of cash or marketable securities . 

19 2. The depository shall make its records concerning the 

20 service company reserve accounts available to the commissioner 

21 or a designee for inspection on the premises of the depository 

22 and, upon request, shall produce documents and records which 

23 the co~~issioner determines are necessary to verify the value 

24 and safety of the assets of the reserve account. 
25 3. ~he-~er~±ee-eompeny-~ha~~-~~bm±t-wtt~-eae~-~±een~e 

26 ~enewal-eppi±eat±on-an-aff±ea~±t-by-an-a~t~or±zee-off±eer-of 
27 the-eepo~±tory-atte~t±ng-to-t~e-baianee-±n-t~e-re~er~e-aeeo~nt 
28 ene-thet-the-re~er~e-aeeo~nt-±~-be±ng-me±nte±nee-±n-eeeoreenee 

29 w±t~-t~±~-e~apter~ 
30 4~ The commissioner may by rule designate institutions 

31 authorized to act as a depository under this section and may 

32 establish requirements for reserve accounts, reserve account 
33 agreements, or the method of valuing marketable securities 
34 which the commissioner believes necessary to protect the 

35 holders of residential service contracts issued and 
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1 outstanding in this state. 

2 4. For purposes of this 

3 does not include the annual 

section, aggregate annual fees 

fees collected on residential 

4 service contracts for which the service company has purchased 

5 contractual liability insurance which demonstrates to the 
6 satisfaction of the commissioner that one hundred percent of 
7 the service company's claim exposure related to such service 

8 contracts is covered by the insurance. The contractual 

9 liability insurance must be obtained from an insurer 

10 authorized to do business in this state and shall contain the 

11 following provisions: 

12 a. If the service company is unable to fulfill its 

13 obligations under its contracts issued in this state for any 

14 reason, including inso~vency, bankruptcy, or dissolution, the 

15 contractual liability insurer will pay losses and unearned 

16 premiums under such plans directly to the persons making 

17 claims under the contracts. 

18 b. The insurer issuing the policy shall assume full 

19 responsibility for the administration of claims in the event 

20 of the inability of the association to do so. 

2l c. The insurer shall not cancel or refuse to renew the 

22 policy unless sixty days' written notice has been given to the 

23 cOhlrolissioner by the insurer before the date of the 

24 cance:lation or nonrenewal. 

25 Sec. 7. Section 523C.13, unnumbered paragraph 1, Code 

26 1991, is amended to read as follows: 

27 The commissioner shall adopt rules which regulate 

28 residential service contracts to prohibit misrepresentation, 

29 false advertising, defamation, boycotts, coercion, 

30 intimidation, false statements and entries and unfair 

31 discrimination or practices. If the commissioner finds that a 

32 person has violated the rules adopted under this section, the 

33 commissioner ~~8~~-~~~~e-8~-o~der-~o-~~e~-~e~~o~-~o-ee8~e-8~6 
34 de~±~~-8~d may order any or all of the following: 

35 Sec. 8. NEW SECTION. 523C.18 VIOLATIONS. 
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~ 1 A person who willfully violates section 523C.5 is, upon 
2 conviction, guilty of a class "0" felony. 

3 Sec. 9. NEW SECTION. 523C.19 CEASE AND DESIST ORDERS. 

4 If an investigation provides reasonable evidence that a 

5 person violated any provision of this chapter or any rule 

6 adopted pursuant to this chapter, the commissioner may issue 

7 an order directed at the person to cease and desist from 
8 engaging in the act or practice resulting in the violation. 

9 Sec. 10. Section 523D.3, subsection 2, Code Supplement 

10 1991, is amended to read as fOllows: 

11 2. The provider shall file with the insurance division of 

12 ±~~~~a"e@, annually within five months following the end of 

13 the provider's fiscal year, an annual disclosure statement 

14 which shall contain the information required by this chapter 

15 for the initial disclosure state~ent. The annual disclosure 

16 statement shall also be accompanied by a narrative describing: 

17 a. Any material differences between the pro forma %"eome 

~. 18 ~~a~eme~~ cash flow projection filed pursuant to this chapter 

19 as part of the most recent ann~al disclosure statement and the 

20 actual results of operations during the fiscal year, if the 

2: material differences substantially affect the financial safety 

22 or soundness of the community. 

23 b. A"y-ma~er±ai-eiffere"ee~-ee~wee"-~he-~~o-forma-eaia"e@ 

24 ~hee~-and-~he-ae~Mai-re~~i~~-of-o~era~±on~-e~r±"g-the-f±~ea% 

25 year..-

26 ~he-a"nMa%-d±~eio~~r@-~~a~emen~-sha%i-aiso-eo"~a±"-a A 
27 revised pro forma ineeme-seeeemene cash flow projection for 

28 the next fiscal year. 

29 Sec. 11. Section 5230.5, subsection 1, paragraph f, Code 

30 Supplement 1991, is amended to read as follows: 

31 f. If the new facility or proposed expansion offers a 

32 promise to provide nursing or health care services to 

33 residents in the future pursuant to contracts effective for 

34 the life of the resident or a period in excess of one year in 

~ 35 consideration for an entrance fee, an actuarial forecast in a 
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1 form satisfactory to the commissioner, which identifies the 

2 qualifications of the actuary or actuaries preparing the 

3 forecast. 

4 Sec. 12. Section 523E.l, subsection 4, unnumbered 

5 paragraph 2, Code 1991, is amended to read as follows: 

6 This section does not apply to payments for merchandise 

7 delivered to the purchaser. Delivery includes storage in a 

8 warehouse under the control of the seller or any other 

9 warehouse or storage facility approved by the commissioner 

10 when a receipt of ownership in the name of the purchaser is 

11 delivered to the purchaser, the merchandise is insured against 

12 loss, the merchandise is protected agains~ damage, title has 

13 been transferred to the purchaser, the merchandise is 

14 appropriately identified and described in a manner that it can 

15 be distinguished from other similar items of merchandise 

16 u~less this identification requirement is waived by the 

17 co~~issio~er by rule, the method of s~orage allows for visual 

18 audits of the merchandise, and the annual reporting 

19 requirements of section 523E.2, subsection 1, are satisfied. 

20 Sec. 13. Section 523E.20, Code Supplement 1991, is amended 

21 to read as follOWS: 

22 523E.20 INSURANCE DIVISION'S REGULATORY FUND. 

23 The insurance division may authorize the creation of a 

24 special revenue fund in the state treasury, to be known as the 

25 insurance division regulatory fund. Commencing July 1, 1990, 

26 and annually thereafter, the commissioner shall allocate from 
27 the fees paid pursuant to section 523E.2, one dollar for each 

28 agreemer.t reported on an establishment permit holder's annual 

29 report for deposit to the regulatory fund. The remainder of 

30 the fees collected pursuant to section 523E.2 shall be 

31 deposited into the general fund of the state. In addition, on 

32 May 1 of 1994 and 1995, the commissioner, to the extent 

33 necessary to fund audits, investigations, and receiverships, 

34 shall assess establishment permit holders five dollars for 

35 each agreement reported on the establishment permit holder's 
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1 annual report of sales executed during the preceding year, 
2 which shall be deposited in the insurance division regulatory 
3 fund. However, if the balance of the regulatory fund on that 
4 July 1 exceeds two hundred thousand dollars, the allocation to 

5 the regulatory fund shall not be made and the total sum of the 
6 fees paid pursuant to section 523E.2 shall be deposited in the 
7 general fund of the state. The moneys in the regulatory fund 
8 shall be retained in the fund. The moneys are appropriated 
9 and, subject to authorization by the commissioner, may be used 

10 to pay auditors, audit expenses, investigative expenses~ and 
11 the expenses of receiverships established pursuant to section 
12 523E.19. An annual assessment shall not be imposed if the 
13 current balance of the fund exceeds two hundred thousand. 
14 dollars. 
15 Sec. 14. Section 566A.7, Code 1991, is amended to read as 
16 follows: 
17 566A.7 COMMISSION OR BONUS UNLAWFUL. 

18 

19 
20 

21 

22 

23 

24 

It shall be unlawful for any organization subject to the 
provisions of this chapter to payor offer to pay to, or for 
any person, firm or corporation to receive directly or 
indirectly a commission or bonus or rebate or other thing of 
value, for or in connection with the sale of any interment 
space, lot or part thereof, in any cemetery described in 
section 566A.I of this chapter. The provisions of this 

25 section shall not apply to a person regularly employed and 
26 supervised by such organization or to a person, firm, 
27 corporation, or other entity licensed under chapter 523A or 
28 523E that contracts with the cemetery to sell interment spaces 
29 or lots. The conduct of any person, firm, corporation, or 
30 other entity described in this section is the direct 
31 responsibility of the cemetery. 
32 Sec. 15. Section 14 of this Act, being deemed of immediate 
33 importance, is effective upon enactment. 
34 EXPLANATION 

35 This bill amends provisions related to the regulatory 
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1 authority of the regulated industries unit in the insurance 
2 division of the department of commerce. Changes are made in 

3 the reside~tial service contracts Act (chapter 523C), 

4 reporting requirements related to continuing care retirement 

5 facilities (chapter 523D), sales commission restrictions 

6 related to the sale of interment space (chapter 566A), and 

7 permissible uses of funds deposited in the insurance 
8 division's regulatory fund. 
9 Sections 523A.20 and 523E.20 are amended to permit funds 

10 deposited in the insurance division's regulatory fund to be 

11 used to pay for audit expenses and authorize two annual 
12 assessments of five dollars per agreement related to the sale 

13 of funeral services and merchandise to fund audits and 

14 investigations of holders of establishment permits. 

15 Sections 523C.3 and 523C.5 are amended to permit a service 

16 company to make a cash deposit with the treasurer of state in 

17 lieu of the bond or custodial account required to assure 

18 performance of the obligations under the residential service 
19 contracts. Section 523C.6 is amended to provide that a 
20 service company may include assets held by the company in a 

21 reserve account for purposes of determining the company's net 

22 worth. Section 523C.8 is amended to provide that a service 

23 company is prohibited from paying a commission resulting from 

24 the issuance, purchase, or acquisition of a residential 
25 service contract. However, the bill provides that a 

26 corr~ission may be paid to an employee or commission sales-
27 person who is the marketing agent of the service company or 
28 its parent company, subsidiary, or affiliate, as long as that 
29 person does not share or is not entitled to share in any real 

30 estate commission resulting from the underlying property 
31 transaction. Section 523C.ll is amended to permit a service 

32 company to maintain a policy of liability insurance sufficient 

33 to cover 100 percent of the claims exposure of the service 

34 company under its service contracts in lieu of the amount 

• 

til 

35 which the compa~y would be required to maintain in the reserve til 
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1 account related to those contracts. New sections 523C.18 and 
2 523C.19 are established and section 523C.13 is amended to 
3 provide that a willful violation of the bond, cash deposit, or 

4 custodial account requirements contained in section 523C.5 is 

5 a class "D" felony, and that the commissioner may issue a 

6 cease and desist order for a violation of any provision of 

7 chapter 523C. 

8 Section 5230.3 is amended to provide that continuing care 

9 facilities must include a cash flow projection for their next 

10 fiscal year with the annual disclosure statement. The 

11 requirement that a narrative describing material differences 

12 between the income statement and balance sheet filed pursuant 

13 to chapter 523D and the actual operating results be filed is 

14 eliminated. 

15 

16 

17 

18 

19 

20 

21 

Section 566A.7 ~s amended to provide that a cemetery may 

pay co~~issions to nonemployees who hold permits pursuant to 

chapter 523A or 523E. This section is effective upon 

enactment. 

BACKGROUND STATEMENT 

SUBMITTED BY THE AGENCY 

This bill is intended to provide greater regulatory 

23 

24 

25 

22 flexibility while maintaining consumer protection, enhance 

enforcement powers and fund investigative and audit expenses, 

clarify questions of interpretation, and provide greater 

assurance of statutory compliance. 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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AN ACT 
RRr~ATING 1'0 ENl'ITIF.S AND SUBJf:CT N.A'I'l'ER UNDER THE REGULAT{)R'f 

AUTHORITY Of' TliF. RF.GUI.,yre:o INDUSTRIES UNIT OF TilE DIVISiON 

OF INSURA~CE, l};Cr~U()l~G RESIDENTIAJ, Sl:RVICE CONTRACTS, 

CO";'l'INUING CARR REnRE~I:Nr CO.Il.MUNI'tIES, PERPt:'l'UAJ. CARE 

CEMr.TERJr.S, FUNERAL SERVICES ANI) "'ERCHANDISF.. "NO CEMl\.'tfo;RY 

MERCHANDISE:, AND PROVIDING AN t:FTECTIVF. OAT}';' 

Be: IT F.NAC'rEO B'i THE GENt:PAI. ASSEMnty or TUE STATE OF IO'NA: 

Section 1. Section S23A.20. Code Suppl~ment 1991, is 

a~~ndcd to rcad as follows: 

S23A.2{'J INSURANCr. DIVISION'S REGULA'I'OR"l FUND. 

The insurance division nay authorize the creation of a 
special revenue fund i.n the state treasury, to be kno .... n as the 

insurance division regulatory fund. Commencing July 1, 1990. 

and annually thereafter, the co:'l1JttiSflione[ s~)all allocate frol"! 

the fees paid purs.uant to s~ction 52JA.2, one dol1<H for each 

agreement r('ported on an establ ishnent pernit heldel"s annual 

report for depo$il to the requ)atory lund. The remainder ot 
the fees collected pursuant, to section 523".2 shall be 

depo~ited into the general fund of th~ st<lt.e. Ho ... ever, if the 

balance o( the regulat.ory fund on th,lt July exceeds two 

hundred thousand dollars. the alloc~tion to the regulatory 

fund shall not be made and the total sum of thp tees paid 

pursuant to section S2JA.2 shall bt.' deposited in the general 

fund of the state. ~~dd.itionL....9~~_C!t~ .. ~~_~:.1_nd._!~9S. 

the._,:?~.i_~si.<?!'.~_c:.L....!-.9.. ~h~_e:(!:~nt __ ~~c;_e~~.<l:~1 _ts'~~d au~.!..!.:;., 

.!~.v.!~.~ !.':l<:'_~L'?!'_~ •. _al~~ r eCI~ .i_ve.£ sh i ~_!!t,_~}_~_ assp;ss _~~~~_!~_!..i.~~~!!::.~ 
pe:!.rnit hold.~rs fi'/_~col)~r~ fo, _!!....lch..i!5l!_~e.m~~.~_.~£.~_t.!!d ~o .~I~~ 

~_~t_~ ~}. i.!!~rr: ~r:'.t. pe!' !!...!..!:......h~ l~~~ .'It:'l~I~'' ~. r e'p,?_!'!-_9.!.._~:.1.1 es _ ~.~_~~i.!:'s! 

~!.t~9. __ th~.!.~s:.~_~.i .!:'.Li:~~!..!"":::::~ ich __ ~ha !..!....E..~_ A!!:l)~!l i t.?_~ _~!~_~ 
!~~':.!.[.~!~~-~: __ civi5ion _~~S!~.!.~.!£~.i .~_':I.!0..:. The n~:.)ney$ ir. th(' 

• It 
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requ1atory fund shall be retained in the fund. The mooeys are 

appropriat('d and. subject to authorization by the 

cOCTIJT.issiont~r, may be used to pay ~':.!..(F~.?..!.!.!.....~.lIdl~_.expe!\.~e_s_!. 

lnvestigative expense~~ and the expenses of receiversnips 

established pursuant to ~ecti.on 52JA.19. An annual assp.s!'lment 

shall not be imposed if the current b~llance of the fund 

exceeds t...,o hundred t.housand dollars. 

Sec. 2. Section 523C.), subsection 2, paragraph b. Code 

1991, 1s atr.endcd to read as follows: 

b. A surety bondL...~ c:'?~.~_.I~e_rt.'ce~pt .. ~ron t_~~ treas~_r~! 

of 8t~~e _~~~~_ a cdsh <.!~p'~.!!it hil~. l?een rt',,<;fe. or a copy of a 
custodial agrem"'lenl as provided in section S23C.5. 

Sec. J. Sect ion S2JC.5. Code 1991. is amended to read as 
follows: 

S73C.S R!:QUIRF:n 80NOL~~S~ De:PO_~)l> OR CUStODIAL.. ACCOUNT. 

f. To assure the faithful pl!rforrnance of obligations undE'r 

residential service contracts issued and outstanding in this 

state, ,1 service co:npany ~tlall, prior to the issuance or 

renew'll of a licensP.', file with thp commissioner a surety bond 

in the arr.ount of ooe hundred thouS,lnd dollars, ...,hict! has bl~en 

la-sued by an alllhori.zt~d surety company and approved by the 

comnHssioner as to issuer, form, and contents or e!ltablilOh II 

c\lstodi~ll account in the aMount of one hundred thousand 

dollal's at an authorized depository. The bond or custodial 

account shall not. be can(:p.led or be subjl~ct to cancellation 

unless thirty days' advance notice in writ,inq is filed with 

t,he co;nrr.issioner. NOt....,ithstandinq chapter 17A, it a bond or 

cus.todial account is canceled for <lny r(·'::'500 and a new bond or 

notiC:f~ that a new clI~todidl account hdS b~en established in 

the required ,l!fOunt is not received by l~e comrllislJionl~r on or 

before the pf(cctiv~ date of cancel!ation. the license of the 

sel'vice Cot~p<lr.y is <lutorr.lLic~lly ~evol.;ed as of tire date the 

bond or custodial account. ceases to be in ct[~cl. h ~er~ic~ 

co:np,lny ~'ho::;e liC:t~n!ip. is revoked undt'!r :tlis section m..,y file 

a:l application for" nt~ .... license pll,'f_U,\nt Lo section 52~C.3. 

(/) .., 
N ..... ...., 
CD 
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1'he bonrl. Ot custcdial accour.t. p;)'Sted by a service COrnpdny 

pursuant to this section shall bp for the ben~(it of, an.} 

911hj€'ct to tecovery th~reon by any resicipntia~ st"rvicl:' 

contract hold~r sustaining actionable injury due to t~e 

failure of the ~ervice cc~pany to faithfully perfclrm its 

obI ig<lt ions under a residc~nt ial set'lice cont.ract because of 

insolvency of the serVlce company. 

If a servic~ co~pany ced~es to do business in thiG Stdt~ 

and furnish~s tCl the corr~issioner satisfactory proot that it 

has disdhHged all obligat.ions to contract. holders, tht~ surety 

bond or custodial account shall be released. 

Tr.e corr.;l1i~sioner rt'J.y by rule design •• te institlJt~ons 

authorized to act as a de~ository under this section and 

establis~ reqllirerrentd for custodians, custodial agrpem~nts, 

custndidl accounts. or the ~ethod of val,ling nnr.cash a5~etR 

held in a custodic'll account \.'hich the cO;'lllTtis~ion('r bplieves 

nece~~ary to protect t~e holder~ of residential service 

contrdct! issued and outstandi~g ~n this state. 

~.)n l~e,-! of t,he bond._or ~us!:odi~L~~.cC!un_~_t(!Qui~ed b:x 
!.!!i..!!... sec~~,?~_.~~.I'v ice c.'~mpdl"!t :nd:~l'os.i ~~!..!..!!. .~he 

!.~ea~~~._~~atf' ~ ~_~~~~g~ i t .. _~_!.~e s~~~,:,:,.o~!"t .. ----.!.!~~ 

~r.~llS\lr_~~ o~ S~~~.l~ shal!_~~~t _r.efunq a ~E?£2sit. ... ~llt!_L_~,i_:~.~.i' ~1~tE. 

~~r t~~. s.er"'ic~ .. corr,p,'\n.i'.Jl~.£.~a~e<?~linSl.~lIsi .. I)_cs.s i~ th~~ 
~ ~at ~L_~_.E..~t:!~ ha~ _ b..£.en f i ~_~ .... .i. ~.~~---.!:~ _ c,?ml1I i ~_5 i on~ I' _ ',:,o'h i c~ 

~~~.2.!...!.!.~._ .... i~t~ this !.~~t .. ior, •. ?~~ustcd!.al aC~,?:II'!t is 

~.~,:~bl!_shed '0i.~h cO_~'p...!ies ~~.~~ ~~i5 sp.-::.t~iQn. 

Sec. 4. Sectior. S2.1C.6, unnumbe:'ed paragraph 2. Code 1'.191, 

19 ampnded to read as follows: 

ror purposes of this ch,lpter, "n,~t ~'orth" mea:)!) the '~)(cc!ss 

of all assets o..,el GIl liabili~ies including I'eqllirt:'d 

re~etvcsT-b~~-e~e~~di"q-ft~~~ts ·~eid-i"'·~-'e~st~diftt-ereou"t 

~"d~r-~eetio"-Sl3€7Si conputcd in accordance ~it.h g~n~tally 

accept(·li <lccounting pi in(:iple~~. A: :ea:::.t t ... ·erlty tho·.,lf.,\I:d 

~otlars of net ~o:t~ shall consi~l o~ paili-in capItal. 

S"ni!t.~ File ?l'i9, p. 

Sec. 5. Secticn 5))C.8. Code 1991. lS anended by strikin~ 

the Gection and inscrti~q in lieu thereof the follow~nq: 

5Z)C.t3 Rf:eAT:S AND COW-ISS:ONS. 

A service comp.1~f shall not PdY a cow.mi!'l.sion to any per!on 

as dn lndllcement or cort.pecsaticn fcr t.he is~uance. purer.ase. 

or acquisition of a residential service contract. Bow~~vpr . 

this section does n(,t pr(lhibi~ payment of an ov~rride 

cO:llITtission or rr.arketing fcc to an enployee or cotnl::li!;.sicn s,'\les 

agent who is the markpt.inq l'epre,.~entJ.tivc of t~e service 

cODpany or its. parent company, suhsidi.ary. or affiliat.e on the 

sale or marketing of a residential gerv~ce contract, provi6e~ 

the employee Ot corn.mis!;.ion sale~ <,.q<.-nt is not a re.ll estat~ 

lic~nse~ sharinq in or entitled t(l sh'lre In. or affiliated 

with, a real estate COlnSTtis!iotl ge:1eratt:>d by the "Jnd~rlying 

real property transact.ion. This section als(l dops not 

pr()~ibit hQna fide payn<.-nts 01 lei~bur!empnts fot inspection 

fees, it an inspC'ction of th~ propprty to be th(! subject of d 

residc!ntial !'I.PI' .... ice contract is requiled oy a service conpany 

and if the inspection fee is r<.-usonably related to the 

services performed. 

Sec. 6. Section 523<:.11. Code 1991, is ,lmpnd~d to read 4S 

follo· ... 5: 

52JC.11 R~SRRVE ACCOUNT. 

1. A servic,~ company ~hal1 cl.lint.ain In ,'\n inde~endf~nt 

deposit,ory a reserve account ~n"t~1"*~q-ee~h-or-~erket~b'e 

see'Ot'i t tes ~.~!?_~.~.s t i n9.~~.f ... l.ln~n("l;r·loe r_~_d~::~.,:":~:s: 1 n an amOllnt 

equal to fifty percent of &gqrcgat.e ,lnnudl fee5 c()llo?cted on 

Ic!;.identi,ll service C0rlT.r.lC:,~ iss\I<.-d ane. _:~~~.!!;tJ,din9. ~;) this 

state. if any, less actual expend_tllres for services renrier~d 

under t.ho!'>e contractg. 1'ht.'_~s~·,ets ?t.).~.!l be._~~:.:d in t:le form 

~_f ca ~~._.~~_ Jl23 rk p.t d ~~£. .~eC;II r _ t !.~_:.>_:. 

2. The depository shJ.ll milk~ lt~ rccord~ concerning t~c 

SerVl(;<'- cort'.pi:lOy r"!;t~I've ar:co .... nts aval~ab1e ~o ttu.' CO::lITtlS!lOner 

or a designee for lnspect~on O~ the pr~ni~cs of t,he depository 

~1l(!_..2.~.p();'l t'Nl,~~·.~.t:..~.....:c:,ha~~ ... f'~C(:Jt;<.- _~::::c_~~.£~.~~ d:)d .!.~_cords "::t:!.~ch 
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~h~ S:...2.~i 55 i ~ne ,c_ det PoC'':!'} ,,~~ ar .. ~ __ neCI!:i!;.!!.!.i' t5). _"!_~ ~ i. f Y. _t}~~. _y~! ~~ 

~r!~_ g.,fety .. of. thp .-'~.:-'!Eets .p.L~~_c ~e-~~.rv.~._~_cc(')unt. 

3. 'he-~er~'ee-eo~pft~,-~ha!t-~~b~i~-wit~-e~e~-ii~~ns~ 

re"ewet-a~plieftt~o~-an-effidayit-b"'8n 'e~t~ori~ed-offieet-of 

t~@-depoe'tor,-atte~tin9·'to-th~··bele~ee-tn-the-te~etve-eeeonnt 

end- that -thf!' .. t'ese t'"e - a~eOtlnt "j ~ - hei"" -l'IIai nta 1: ned- in -nee(')!"d.,nee 

with-tht~-ehap~er7 

4,. The COtl'\/1llS5l0nec may by rule designate inst.itution:; 

allthQri7.ed to act as a dep::>sitory under this section and may 

pslablish requirements for rCH~rve accounts. reserve accou~t 
a9ree"tt~nts. or thE.' ::Iethod of valuLng marketable securities 

~hich th~ cow,issioner believes necessary to prot~ct th~ 

holders of r~sidential servic~ conlracts issued and 

outstanding in this state. 

~ Fo~.l.!.!.P.?~...!;>_ .. C].! _.~~~s .. ~.~c;~.ion,. ~s.gre9att! annUli I .!p:~!1 

~.~~s. !~.o..l... ~~~.l.!~e ... ~~~. ~.nnll_al _f~e~ .. .5.~_l1ectp.d on resid~_!"!~.!~.l. 

;!~rvic~ .contract.~ fo~ .. _"'!.I~~~.D_~_t!~ scrvice! co:np'l~i' .. ~!i: p\l~Ct'.dSC~ 

contractual I iabi 1 ity insurance wh~~~_~~:'"Ion~trate$ to ~.~.~ 

sat.isfaction of the c;)rr~,i!;!'>ionf!!·._~~~\t one.~undr~'<?.£.~<.:e.!!..!.......2. 

~hc s~_~vicp. ..E0..!11~~1_~E!~"l.~'!1.f~(lo$ure rc:l.'~.~~~~ .. ~_,?_~lJch sp.rvice 

£_~I)~~a_ct$ .. ~~ cov~.I".~!!._~i' t1~e in$ur~~~~:. __ Tht~ contract.u.ll 

liabi.l.ity illS\I.r_anc~ ~ust _be.?b~~_!!~~_d fro::1 an ins1i~.!.!. 

alJthorJ._,,=~~_'!9_~9._ boJs!~.~:!.~. in this statp <l:ld_.1.:'!.<!!..1_.contain th~ 

!C?_l.lo~in(l provisio.!:!:>~. 

~: __ !! __ ~!'_'! _~~rvice com.r;l!'i'_ .. i_~ .u~<lt?!e to ~.l.!..!-.L!_!.l~ 

ob.!i.9_a ~ _i 0.2's u-,,~e ~ __ .!.!:.~ _ c;?nt.r a_~.~s_ .. !_s.;>:..l_~2.....~.n t h i 2..~~_t~!::! .. ~or <\Ily 

r ~a_~!=>...!!!_l"!!'£'! ud i.!!5J i. ns~.~ '-:c:.rlc:::i...!....E~)k r"'p!.Sy"!_5!_~. _~.i_~!,n 1 ut ion., __ ~~'..£ 

~9n~r .• lct.ual l~bi I i.t.y'_insurer __ ~;"l)_.p~!y .losses a.nd Ull~-,~!_~.ed 

.e.-:.erniu.lT!!; \m<!~.I· .. suCl1 plans d_i~.e-c:t.li' 1:0 ~_t_l.~ .. ..e~r501l:i making 

£.!~i.m5 ~!'..2~! __ ~~e C~{:t.r,~~.t.s. 

~,. __ !:.t.!~_ i n:lU rc! . .i_~$_~.i._"(L t. he .....E...~~ ~,::y ~ha 1 1 .<!~.~'..l:"Ie_ .. ~ ':I.!...! 
.r~~on:;..~~.i 1 i. t y. _!_~..!l~e .ldmi ~..!..5t..I:~ .. t .i(!rt __ £!...£la i_ms ~_~. _t_l~~ f>\'f!(~t 

9i.. ~hl.!_.J...!!'1b.=:....!J._~i' .(~~r:.h~ :!;>~Qc!..i'.t_!on '.:~) do so. 

The I..::,~r $~:l~~ ;;o~_£~.!:,~,::) Ot r~(U5(~ to rpne~ th~ . -- ---------- - ----c. 

~.l i~"! . un 1 (>!;~; :;_~. _d:'l~ ~ .. ~! ! _tJ:£~~.-'2<:!. i l'(: ··l,!" _!:(.~~_~'- .~..!-_·~~.!: __ t .. :::-__ ~.!~~ 

• 
Seniltp. file 2179, p. 6 

£?mn~!,.~io~!.!_.~1 .. ~~e in~~rp;_r __ ?!~~~~_E! .the date of the 

£~.~ce:!I'~U9~ or r.'.?n!.£!~_~·~·_~l. 
Sec. 7. Section S2.lC.1J, unnumbered p,\faqraph 1, Code 

1991, i.s .1unendp.d to read as fo1lo''''5: 

The cornnissioner shall adopt rulcs which req\llate 

resid(>nt.i,"l! servicl~ contl·act.s to prohibit. mi!'lrep!"('seotation, 

false advertising, d~fdmdt.ion, boycotts, coercion, 

intimidation, fals~ statements and entries and unfair 

discrimination or pract.ices. If the cor1"JniSaion(~r finds that a 

person has violated the rules adopt~d under this section, the 

commissioncr 3hI!S:11-+s~t!e-en-ot'de:,-,=o-t~et-per!ton-to·ee.!,e-l!S:l"Id 

des+et-lu'Id ;nay oeder any or all of the fQllowin~: 

Sec. 8. pJ:r,.,' SECTION. 523C.18 VIOLA'TIONS. 

A person ... ·ho willfully violates section 52)C.S is, up::m 

conviction, guilty of a class "0" felony. 

Sec. 9. tl~W SECTION. S2JC.19 CF;ASfo: ANt) OESIS"! ORDERS. ------
If an invest.ig.lt. ion provices red:wnable evid<!occ th'lt a 

pf!rSOn violate-d any provisior. of tllis ch.lpter or any rule 

adopted pursuant to this chapU,(, the comndssiOIle-t mar is~"p 

an order directed at th~ pcr80n to cease and desist from 

enqa<)lnq in the act. or pr,lcticE' r('$ulting in the viol.i.ltiorl. 

Sec. 10. Sf!ct.i()n S2.H>.J, sub$ectiun 2, Code Suppl~~ent 

1991, ia a~ended to redd as {ollovs: 

2. 'Ttl~ provide! !>hall file · ... it.h t.he !.!1StH~.~_,=~ division of 

in~~re"ee, annudlly within five months (ollowing the end of 

th~ pruvid(!r's fiscal year, all annual disclo!lul·e 5tatt.':'~nt 

which shall contain the in(ormatio~ required by this chapter 

for the initial disclosure stat~me;;t 'The- ,\!loua!. disclosurc 

statenent shall also bf! c"lccornpanied by a nal·r.ltive de-!>ctibing: 

a. Any mntf!ri~i differences bctwee~ t.he pro forFd tneome 

l't,=at:eMe~t cash flo~ f'~ol~'::!-_!?.!:! ti~ed poJrsuant to this chapter 

il!) pnrt of the :~,o~'.: ~e<.:cnt annual d~:~closur" st.,)t.emct'.l a:)d tt-.f! 

actual rQS1,1t.$ of opp.ratlons during th~ fiscal YCdr, if the­

~alcrial diffe:enc~s sub$tantidlly affoct ttc findncial sa((!~y 

or scundn(.':.;s 0: th'~ <.:,)n' .. "TI'Jn.ty_ 
C/) 
." 
N .... 
-..j 

'" 
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b. A"'-~~te~i~l-ditf~re"ee~ .. bet~~~"-th~'pro-~orm~_bftia"e~ 
~h~et-n"d-t~e-~et~ai-re'~it~-of-oper~tion~-dari"9-the_f~~e~i 
yelHT 

~h~-e"nae.-di~eio~~re-~tate~~"t-,~a;i-ei~e-e~"t~i"_~ ~ 

r~vised pro forlT"+d i"'~o"'~-~tl!lt':ell\e~t S:d:;'~ q2::_p.~.2...i~.c~..!2n for 
the n~xt fiscal year. 

SeC'. 11. Sect ion 5')().S, subsection i, pardgr,lph f. Corie 

Supplement 1991. is amended to rl!'ad as fo11o ... ·s: 

f. If the new facility or proposed expansion offers .a 

promis~ to provide nursing 0: health care S~tvices to 

resic('nts in the future £.~!s.'-lant . ..!.£. c:~tr:3cts._ef!ect:~.f!'.!.£.r 

~~~._U.f£....~ ~~~....!esid~~t. ?~.a . .....E.~.~.~.22. i!,_,!:xc:~;,.::> o!......9n~ . .Lf!dr...Jr~ 
~ons~d_~~i!~~£.!!....~£.~ .. .a.n en..!:..!~~n£..£. f~. an .!lcto...;arial foree,lst in a 

form 9eltlstac-lory to the corr,mission(>r. ~'hich idpntifies the 

qualificat.ions of th~ actuary or actuaries preparing the 
foreC,lst. 

Sec. 12. Section S11r.l. subsection ~. unnumbprf!'d 

paragr"\ph 2. Code 1991. is a:nended to read .1$ folJo· ... s: 

This section do~s not apply to l><1yr-)('nts lor rr.erchandise 

del ivered to the purch"ser. 

· .. ·arehouse under the control 
Delivery in~lud~s storage in .!l 

of the seller or any other 

warehouse or storage faci 1 i ty ,lppcoveJ by the com.'1li !>sioner 

when a rec~ipt of o~nership in the name of the purchas~r is 

deliverer! to th~ pU1"chasl~r. the rr.ecchar:dis~ is insured aq,linst 

loss, the merch~ndise i3 proL~ct~d aqain~t d~mage, titl~ has 

be~n transferrE!d to t.he purchas~r. the mel"(:handise is 

appropriately ident.ified and descrihed in a m"lnner t.hat It can 

hp distinguished from other similar itens of ~~rchan~ise 

~!!",l~:>~.~·~l.2...J.~en~..!.f.ica..!J..<?n ~q'!i re~p.nt. ·, .. i! .. r. ~esp('c~~ .. o ~..!~)f\?-.£ 
f!1~rc~~~n~!.Sf! i$ ,,"·ai.v~.£..by_!..h.~ c£!!.l!':i'5!iic£~r ~..:i..._rui~, lhL~ ·net~(VJ 
of stor,lge allo· ... s for visual audits of ttw merchar.dis~, .:;.nd 

the ar.nual r~portinq requi[~ments of section ~2Jt.2. 

sllbsection 1, are satisfied. 

Sec. n. SecUO:1 1)2J!:.20. Cod", $'Jppl",n·.~nl 1~91. ~s an~nded 
to read at; followt;: 

51H> 20 INSURANC"t: DIVISION'S Rt:GULAT0R'! FUNO. 
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The i~surance diviSion ~dy allt.horiz~ th~ cr~ation of a 

sp~cial revenue ('Ind in the state tr~asury, to be kno~n as the 

inso..rance- divi3ion regu~a:.(Hy f\Jnd. COntnL~ncln9 ";u~y 1. 1990. 

and annually the,eJ.ft~r. the cO!"l1rlissior.er shall alloc,He fron 

the fees paid ~urs~a~t to section S21E.2. on~ dollal fat each 

aqrrpnent. report.~d On a:'l establishrr.ent per:Tlit holder's annual 

report for dep0sit to tIlt! requlatory fund. 7he remc)inde!" of 

the fees collected pursuant tIl s~ction S2JE.2 shall be 

d'~po!;itf>d into t.he qeneril. bnd 0f the stelte • .!.!!...ad.dit.i.or~. on 

Md.l...! oL,1994. ar~1.?9 5! _~.£... corr·!.'..i.~s io.nf!'r ~_~~ __ ~h~. ex.!er~t 

!'Ie-o::.ess~~ r Y .. t U.l!.M~ .<!old i I; ~. i. nv.!:~.!. ~ga t.~~~ ~ a!l.l.L . .!~<;e.! \/(' :.~.i [l~! 

:?:hall. a!is.£~s .estap)i!;J:1~£..!!!..'pe~!TIit h91rie.r~.~~e ~g..!._LHs.~or 

each agreemen.~ r~fJ~rt.p.~ 0;1. !!t.!': est~~..!..!~.~rr~n.!.......£.!!rmi ~.~der . .' ~ 

~r~!,.~~.r_~l)or ~....£!.....!!~1 ~~s. ~XI!CI.!t~?_2-~!!1'3 t.~.£......l2~~cc:~.i....~9 i'~~ 

· ... hid. ~hall .. ..£!!....~~pos~.ted .in .~.~~,:,sur~.r:c'·_~ivi .. 5i(.?r"! ~~.9:~~.l.ltt?~.:t 
~£.~ How~vp.r, if th~ baldnc~ of thL" I·equlatory {\Jr~d on that 

July 1 ~)(ct!o?ds t ..... o hund:ed t.r.ousand do:lars, the dllocation to 

the regul.Hory fund Shdll not be n"r!e and thL~ to!.,ll su;n of tb~ 

fees paid purs\J,lnt to secti.on ~2H:.2 shall bl! depo:;.it.ej 1n the 

genel·al fund ot ttot~ state. The money!;. in t.he requ1.ltory fund 

shall be retainpd L~ thp fund. Th~ moneys are appropriated 

and, sUhject to allth(Hiz"tion by th~ cQltvnissioner, m<ly hI! used 

to pay aUd.i ~ors...!......!!~~.::Ji t ._~~n!."'('f>..!. invest iqClt ive e'xpenSt~s! ano.! 

the exp~nses of rec:eivI!rships established pur!luant to section 

523e:. !9. An annual J.:.seS5:nE!nt sh<ll1 not be irr.posed if th~ 

current balance of the fund exce"ds t ..... o hundrE!d thousiSnd 
dollars. 

Sec. H. 

follow!> ; 
Sectior. S66A."l. Codp l!)91, i!) al1'.c:-ndp.d tc read ;l~ 

566A.: COMM:SSIO~ OH B::NUS (It.':.r\h'·U:''. 

It shall b(! unla·.;(lJl for dny crq.!rtlZ,Hion ~,,-,bjel::. to t.he 

provisions of this <:hdPt~~ t.o pi.ly or ,)(fer to P,lY to, or COl 

any per~0~, firm or cor~:,:dtl\;n to re\:elve dltectiy ')c 

ind~rectly a cOflU1".i!;s.or\ or bonu5 or r('to.u.€' or ot.her tfHng of 

v,liue, (0: or ir. cc;·,ne:-' ion · ... ith th~ Selle r.:f ani intecltl'llt 

• 



Senate File 2179, p. 9 

space, lot or part thereof, in any cemetery described in 

section 566A.l of this chapter. The provisions of this 

section shall not apply to a person regularly employed and 

supervised by such organization ~o~r~t~o~a~p~e~r~s~o~n~,~~f~i~r~m~, 

corporation, or other entity licensed under chapter 523A or 

523E that contracts with the cemetery to sell intermer.t spaces 

or lots. The conduct of any person, firm, corporation, or 

other entity described in this section is the direct 

responsibility of the cemetery. 

Sec. 15. Section 14 of this Act, being deemed of immediate 

importance, is effective upon enactment. 

MICHAEL E. GRONSTAL 

President of the Senate 

ROBERT C. ARNOULD 

Speaker of the House 
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