Ll n e ‘
UF sveif it oD /5 Sz (oo tare )
SENATE FILEM

BY COMMITTEE ON COMMERCE

i L

(SUCCESSOR TO SSB 2195)

Passed Senate, Date . Passed House, Date

Vote: Ayes Nays Vote: Ayes
Approved

A BilL FOR

1 An Act relating to franchise agreements and their enforcement by
establishing certain duties and limitations on franchisors,
providing certain exemptions, and establishing a civil cause

of action.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

TLS3 61518V 74

ms/mc/6




WNARCHTRY
s.F. R!{7e H.F.

Section 1. NEW SECTION, S23H.1 DEFINITIONS.
When used in this chapter, unless the context otherwise

1

2

3 requires:
4 L. “"Administrator” means the commissioner of insurance.

5 2. “Advertisement" means a communication published in

§ connection with an offer or sale of a franchise.

7 3. PrAffiliate” means a person controlling, controliled by,
8 or under common control with another person. every officer or
9 director of such a person, and every person occupying a

10 similar status or performing simiiar functions.

11 4. "Business day" means a day other than a Saturday,

12 Sunday, or federal holiday.

13 5. "Disclosure document" means the uniform franchise

14 offering circular as adopted and amended vy the north American

15 securities administrators association, ilncorporated.

16 6. "“Franchise" means either of the following:

17 a. An oral or written agreement, either express or
18 :mplied, which provides all of the Ifollowing:

19 {1y Grants the right to distribute goods or provide

20 services under a marxeting plan prescribed or suggested in

21 substantial part by the franchisor.

22 {2} Requires pavment of a franchise fee to a franchisor or
23 its affiliate.

24 (3) Allows the franchise business to be substartially

25 associated with a trademark, service markx, trade name,

26 logotype, advertisement, or other commercial symbcl of or

27 designating the franchisor or its affiliate.

28 b. A master franchise.

29 "Franchise" does not include any business that is operated
30 under a lease or license on the premises of the lessor or

J1 Ticernsor as long as such business is iacidental to tne

32 business conducted by the lessor or licensor on such prenmises,
33 including, wichcut limitation, leased departments, licensed

34 <Separtments, and concessions and tnhe leased or icensad

35 department operazes only under the trademark, trade name,

-



service mark, or other commercial symbol designating the
lessor or licensor.,

"Franchise" also does not ingclude any contract under which
a petroleum retaller or petroleun distributor 1s authorizea orx
permitted to occupy leased marketing premises, which premises
are to be employed in connection with the salie, ccasignment,
or distribution of motcr fuel under a trademark which is owned
or contrelled by a refiner which is regulated by the federal
Petroleum Marketing Practices Act, 15 U.S.C. § 2801 =t seq.

The term “refiner"” means any person engaged in the refining cf

(=]

crude oil to prcduce notor fuel, and includes any affiliate of

b

such person. "Franchise" also does not include & contract
entered into by any person regulated under chapter 117, 123.
322, 322a, 322B, 322C, 322D, 322F, or 522, or a retailer

seliing construction equipment, or lawn and garden eguipment.
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7. "Franchise fee" means a direct or indirect payment to
purchase or operate a franchise. franchise fee does not

include any of the following:

17
18
19

a. Payment of a reasonable service charge to the lssuer cof
a credit card by an establishment accepting the credit card.

[ B 8-
|

b. Payment to a trading stamp company by a person 1ssuing

trading stamps in connection with a retail sale.

|2 I N
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c. An agreement to purchase at a bona fide wholesale price
a reasonable gquantity of tangible goods for resale.

8. "Franchisee" means a person to whom a franchise 1s

[3%]
oY

granted. Franchisee Includes the following:

a. A subfranchisor with reqgard to its relationship with a

LS T LS I N I S
L ~J oo

franchisor.
b. A subfranchisee with regard tc its relaticnship with a
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subfranchisor.
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9, “Franchisor" means a person who grants a franchise or

ah affiliate of sucn a person. Francnisor includes &

LaJ
tJ

subfranchisor with regard t¢ its relationship with a

Lo
LS OV ]

franchnlsee, unless stated otherwise ip this chapier.

10, "Fraud" and "deceit"” are not iimited to ccmmen law
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fraud and deceit,

1i. “"Marketing pian" means a plan or system concernlng a
material aspect of conducting business. 1Indicia of a
marketing plan include any of the following:

a. Price specification, special pricing systems, or
discount plans.

b. Sales or display equipment or merchandising devices.

c. Sales techniques.

d. Promotional ¢r advertising materials or cooperative
advertising.

e. Training regarding the promotion, operation, or
management of the business.

f. Operational, managerial, technical, or financial
guidelines or assistance.

12. "Master Zranchise" means an agreement by which a
person pays a franchisor for the right to sell or negotia
the sale of franchises.

i3. "Offer” or "offer to sell"” means every attempt to
ofter or to dispose of, or solicitation of an offer to buy, a
franchise or interest in a franchise for value.

14, "Order" means a consent, authorization, approval, or
prohibition, issued by the administrator in a spec:ific matter.

15. "Person" means a person as defined in section 3.1,
subsection 13.

.

16. "Publish™ means %fo circulate generaliy by mail, print
media, or electronic media, or otherwise to disseminate
generally to the public.

17. "Registration application" means an initiai £ranchise
appllication on the uniform franchise registration application
as adcpted and amended by the north American securities
administrators association, incorporated, and any amendment or
renewal of the applicaticn.

18. "Sale" or "sell" means every contract cr agreement ¢f
sale of, contract to sell or disposition of, a franchise or

interest in a franchise for value.

__3_
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19. T"Ssalesperson"” means & pecrson employed by or
€

representing a franchisor in sffecting or attempiing Lo efflect
the offer or sale of a {ranchise.

26. "Sukfranchise” means an agreemeni by which a person
pays a franchisor for the right to sell or negotiate the sale
of franchises.

21. "Subfranchisor" means a person who grants a master
franchise.

22, MSubfranchisee" means a person who is granted a master
franchise or a subfranchise from a subfranchisor.

Sec. 2. NEW SECTION. 523H.2 APPLICABILITY.

e <

This chapter applies to a new or existing franchise that is

operated in the state of Iowa. For purposes of this chapter,
the franchise is operated in this state only if the premiseg
from which the franchise is operated is physically located in
this state. For purposes of this chapter, a franchise
including marketing rights in or to this state, is deemed to
be operated in this state only if the franchisee's principa?l
business office is physically located in this state. Tiais
chapter does not apply to & franchise solely because an
agreement relating to the franchlise provides that the
agreement 1s subject to or governed by the laws of this state.
The provisions of tnis chapter do not apply to any exisiiag or
future contracts between Iowa franchlsors and out-of-state
franchisees.

Sec. 3. NEW SECTION. 523d.3 JURISDICYTION, VENUE, AND
NONJUDICIAL RESOLUTION OF DISPUTES.

1. A provision in a Eranchise agreement restricting

furigdiction or venue to a forum outside this state is void
wlth respect to a claim ctherwise enforceable unde: this
chapter.

2. A civil action or proceeding arising
Tay be commenced wherever jurisdiczicn cver

-
.

subject martter exists, even L

~

proceedlings to a designated jurisdiction or venue., The coucs
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shail consider the doctrine of inconvenient forum.

3. Parties to a franchise may agree to independent
arbitration, medliation, or other nonjudicial resoluticn of an
existing or future dispute.

Sec. 4. NEW SECTION. 523H.4 WAIVERS VOID.

A condition, stipulation, or provisicon requlring a

franchisee to walve compliance with or relieviang a person cf a
duty cr liability imposed by or a right provided by this
chapier or a rule or order under this chapter is void. An
acknowiedgment provision, disclaimer, integration clause, or a
provisiaon having a similar effect in a franchise agreement
does not negate or act to remove from judicial review any
statemenc, misrapresentation, or action that would viclate a
provision ¢f this chapter or a rule or order under this
chapter. This secticn shall not affect the seitiement of
disputes, c¢laims, or civil lawsuits arising or brought
pursuant te this chapter.

Sec. 5. NEW SECTION. S523H.5 TRANSFER OF FRANCHISE.

1. A franchisee may transfer the franchised hbusiness and
franchise to a transferee who meets the franchisor's
reasonable, essential, and nondiscriminatory standards £or new
franchisees or transferees estabiished at the time of the
transfer. A franchisor shall not withheid consent to the
transter of ownership under thege circumstances without good
cause. A provision in a franchise agreement resuricting a
francnisee's rights under this section is void.

2. A franchisor may exercise a right of firs: refusal in
connection with a proposed transfer if provided in the
franchise agreement. However, this right shall no:t be
exercised Dby the franchiscor more than thirty days after
receipt of the francnisee's request for the franchisor's
consent to Uhe transier. A franchiscr shall not exercise such
right £ by doing sc the francnhisor would ncld a minorirty
ownersh.p lnterest In the francnige or francnisee,

3. A franchisor may require as a condition of a tvansfer
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any cof the following:

a. That the transferee successfully compiete a reasonablie,
essential, and nondiscriminatory training progran.

b. That a reasonable transfer fee be paid to reimburse the
franchisor for the franchisor's reasonable and actual expenses
directly attributable to the transfer.

c. That the franchisee pay or maxe reasonable provisior to
pay any amount due the franchisor or the franchisor's
affiliate.

4. A franchisor shall not withhold consent to a franchisee
maxirg a public offering of the franchisee's securlties
without. good cause, provided the franchisee or the owners of
the franchise retain control of more than fifty perccent of iae
voting power in the franchise. A franchisor shall not
withhold the franchisor's consent to a pooling of interests or
exchange of assets by the Iranchiscr's existing franchisees.

5. A franchisee may transfer the franchisee's Iinterest in
the franchise, for the unexpired term of the franchise
agreement, and a franchisor shall not require the franchisee
or the transferee to enter into a new or different franchise
agreement as a conditicon of the transfer.

6. A francnisee shall give the franchisor ¢ less than
thirty days' written notice of a transfer which is subiect to
the provisions of this section, and ona request from the
franchisor shall provide in writing the ownershilp interests of
all persons helding or claiming an equitable or benelicial
interest In the franchise cr the franchisee, as appropriate.

A franchisee shall not circumvent the i1ntended effecc of &
contractual provision governing thne transfer of the franchise
or an interest in the franchise by means 2f a management
agreement, lease, profit-sharing agreement, conditioconal
assignment, or other similar device.

7. A franchisor shai)! not transfer Lus inzerest in a

N

Iranchise unless the franchisor makes reasonable provision o

3

the perfcrmance o the franchiscro's otligaticons under the
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franchise agreement by the transfetee. A franchisor shall
provide the franchisee notice of a proposed transfer of the
franchisor's interest in the franchise at the time the
disclosure is required of the franchisor under applicable
securities laws, if interests in the franchisor are publicly
traded, or if not publiclyltraded, at the time such disclosure
would be required if the interests in the franch:isor were
publicly traded.

8. A transfer py a franchisee is deemed to be approved
thirty days after the franchisee submits the reques:t Ior
consent to the transfer unless the franchisor withholids
consent to the transfer as evidenced in writing, specifying
the reason or reascns for withholding the consent. The
written notice must be delivered to the franchisee prior to
the expiration of the thirty-day periocd. Any such nolice is
priviieged and is not actionable based upon a claim of
defamation.

5. A franchisor shall not discriminate against a nroposed
transferee of a franchise on the basis of race, coior,
national origin, sex, or physical handicap.

0. A franchisor, as a condition %o a transfer of a
franchise, shall not cbligate a franchisee to undertaxe
obligations or relinquish any rights varelated to the
franchise proposed to be transferred, or fo enter into a
release of claims breader than a similar release of claims by
the franchisor against the franchisee which is entered intoc by

the franchisor.

11. A franchiscr, after a transfer of a franchise, shal:
not seek to enforce any covenant of the transferred franchise
agains: vhe transferor which Drohibiss the transfercr from

engaging in any lawful occupation or enterprise. However,
this suvsection does not dronibltc the franchisar from
enforcing & contractual covenant against the iransferor net oo

de secrets or intellactual

(T

expiolt the franchilsor’'s :r

r
[AT)
h

]

property r.chts, unless otnerwise agreed Lo by tfs parties.,
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12. For purposes of thnls section, "transfer" means any
change in ownership or control of a franchise, f{ranchised
husiness, or a franchisee. However, "transfer" dosas noc
include any of the following:

a. The succession of ownersnip of a franchise upon the
death or disability of a franchisez, or of an owner, officer,
or director of a franchise, to the franchisee's spouse,
children, or a partner in the franchise.

5. Incorporation of a proprietorship franchisee,

c. A transfer within an existing ownership group of a
francnise of less than a controlling interest in the
franchise.

d. A transfer of less than a controlling interest in the
franchise to the franchisee's spouse or children.

e. A transfer of less than a controlling interest 1n the
franchise to an employee stock ownership plan, or cmployee
incentive compensation or deferred benefit plan.

f. A grant or retention of a security interest in the
franchise, the franchised business or its assets, or an
ownership interest in the franchisee, provided the security
agreement establishes an obligation on the part of the secured
party enforceable by the franchisor toc give the franchisor
notice of the secured party's intent to foreclicse on the
collateral simultaneously with notice to the franchisee, and a
reasonable opportunity to redeem the interest of the secured
party and recover the secured party's interest in the
franchise or the franchised business by paying the secured
obligations.

13. A franchisor shall not interfere or attempt to
interfere with any dispcsition of an interest in a franchise
or franchised business as described in subsection 12,

[1]

paragraphs "a" through "f".

Sec. 6. NEW SECTION. 523H.5 ENCROACEMENT.

A Ifranchisor shall not compete with, or graniz, elther

directly or indirectly, a franchise in unreascnaple proximiny

_8_
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to an established franchise offering goods or services

identified by the same trademark as those offered from itne new

franchise, or whose premises are identified by the same
trademark as the new franchise. For purpcses of this section,

"unreasonable proximity” as applied to a food establishment

franchiscr or food service establisnment franchisor, including

outlets and carry-out stores as defined by secticn 1I37A.1,
subsection 2, and section 137B.2, subsection &, includes but
is not limited to the shortest distance as measured under the
foliowing metnods:

1. A three-mile radius, using a straight line meacurement,
from the center of an already existing franchise.

2. A circular radius, using a straight line measurement,
from an existing franchise business which comprises a
population of thirty thousand or greater.

Within an area defined as unreasonable proximity, the
existing franchisee shail have the right of first refusal, at

a rmutually agrzed price, for the establishment or development

of any new Iranchise business, including outlets and carry-sut

stores, established or developed directly or indirectly by the

franchisee's franchisor.

The court may grant a permanent or preliminary injunction
to prevent injlury or threatened injury frem the violation or
threatened violation of this section.

Sec. 7. NEW SECTION. S23H.7 TERMINATION.

A franchisor shall not terminate a franchise prlor to its
expiration except for good cause. For purposes of this
section, "good cause"” .ncludes either of the following:

provisicon of the franchise agreement after a notice ard a

thirty-day period to cure the default or if the defau
be cured within thircty days, the failure of the franchisee t3
m.tiate within thirty deys, substantial continuing action to

k=

cure tne default. Enforcement of Zne provicion must be

simiiar to chat imposed on other {rancinisees.

. The failure of the franchisee to comply with & material

L Cannot
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2. Situaticens in which the franchisee, without the
requirement of notice and an opportunity to cure, does any cf
the following:

a. Voluntarily abandons the franchised business.

p. Is convicted of a crime that substantially impairs the
good will associated with the franchisor's trademark, service
mark, trade name, logotype advertising, or other commercia
symbol.

C. Repeatedly fails to comply with the same material
provisicn of the franchise agreement, when the enforcement ot
the provision is similar to that imposed on cther franchisess.

d. Operates the franchised business in a manner that
imminently endangers the public health or safety.

Sec. 8. NEW SECTION. 523H.8 NONRENEWAL OF A FRANCHISE,.

A franchisor shall not refuse to renew a franchis=z uniess

bocth of the follcowing apply:

1. Good cause exists as deiined in section 523H.7.

2. The franchisee has been notified of the francniscr's
intent not to renew at least six months pricr to the
expiration date or any extension of the franchise agreement.

Sec. 9. NEW SECTION. 523H.9 FRANCHISEE'S RIGET TO
ASSOCIATE.

A franchisor shall not resirict a franchisee from
assoclating with other franchisees or from participating in a
trade association, and shall not retaliate against a
franchisee for engaging in these activities.

Sec. 10. NEW SECTION. 523H.10 DUTY OF GOOD FAITH.

A franchise imposes on tnhe parties a duty of good faith in
operformance and enforcement 0f the franchise agreement. "Good
faith” means honesty in fact and the observance of reasonable
commerclal standards of fair dealing 1n the trade.

Sec. 11. NEW SECTION. 523H.11 DUTY TO BARGAIN.

franchisor has a duty to bargain in good faith wizh an

)
U
D
3
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<
]
—

A
organization of its franchisees that represent:
a

specifie lssue or set of issues more than nalf of its
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franchisees in this state, or more than haif of all of its .
franchisees in the United States, if both of the following
apply:
1. The franchisor conducts business, or offers franchises,
or has ten or more franchises outstanding, in this state.
2. e franchisor has more than five hundred franchises
outstanding, or more than three hundred franchisees, inr the
United States.
Sec. 12, NEW SECTION. S23H.12 REPURCHASE OF ASSETS.

A franchisor shall not prohibtit a franchisee from, or

=

enforce a prohibition against a franchisee, engaging in any

P
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lawful business at any location after a termination or refusal
.3 to renew by a franchisor, unless the franchisor offers in
14 writing no later than ten business davs before expliration of
15 the franchise to purchase the assets of the frarchised

16 business for its fair market value as a going concern. The
i7 offer may be conditioned upon the ascertainment of & fair .
.8 market value by an impartial appraiser.
19 Sec. 13. NEW SECTION. 523H.13 INDEPENDENT SOURCING.
20 i. Except as provided in subsecticn 2, a franchisee may

1 obtain equipment, fixiures, supplies, and services used in the
7?2 establishment and operation of the fraachised business from
23 sources of the franchisee’s choosing, provided that such goods
24 and services meet standards as to trheir nature and quality

25 promulgated by the franchisor.
26 2. Subsection 1 of this section does nct appiy to
27 reasonable quantitfies of inventory goods or services,
28 including display and sample items, that the franchisor
29 requires the franchisee to cbtain from the franchiscer or its
36 afflliiate, but only 1f the goods or services are central to

31 the franchised business and elthner are actually manufacrtured

12 or produced by the franchiscr or ics affiliate, or incorporate

3} a trade sacret cwned by the franchiscs or its affiilate.

34 Sec. 14d. NEW SECTION. 523E..4 RULEMAKING. .
35 The adminiscrator may adopi rules, pursuant to chac:ter 174,
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as necessary to implement this chapter.
Sec. 15. NEW SECTION. 5232#H.15 PRIVATE CIVIL ACTICN.

A person who violates a provision of this chapter or & ruie
adopted or order issued under this chapter is liable for
damages caused by the vioclation, including, but not limited
to, costs and reasonable attorneys' and experts' fees, and
subject to other appropriate relief including injunctive and
other equitable relief.

Sec. 16. NEW SECTION. 523H.lé LIMITATION OF ACTIONS.

A civil action or proceeding for a viclation of tnis

chapter shall not be malntained unless commenced before in
earlier of two years after the plaintiff discovers the fac
constituting the violaticn or five years after the act or
transaction constituting the vioclation.

Sec. 17. NEW SECTION. $23H.17 WAIVER AND CEOICLE OF LAW.

A party to a franchise shall not waive a right or oenefit

conferred, or avoid a duty impcsed, by this cnapter or by a
rule adopted under this echapter. A condition, gtipuilation, or
provision requiring the application of the law of another
state in lieu of this chapter 1s void.

Sec. 18. MNEW SECTION. 523H.18 CONSTRUCTLION WITH OTHER
LAW.

This chapter deoes not limit any liability that may exist
under another statute or at common law. Prior law governs all
actions based on facts occurring before the effective cate of
this Act.

Sec. 1S. NEW SECTION. §23H.19 CONSTRUCTION.

This chapter shall be liberally construed tc effectuatc its
pUrposes.

EXPLANATICON

This bill establishes a new chapter 523H relating to tne
regulation of franchise agreements. The bill provides that a
civil action or proceeding arising out cf the franchise
agreement may be dbrought wherever jurisdiction over the

narties or subject matter exists. The billl provides that a

12~
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waiver of the duties and rights established under chapter 523H
is void. The bill provides that a franchisor cannot refuse to
permit the transfer of the franchise without good cause, and
prohibits the franchisor from competing directly with &
franchisee or granting another franchise in unreasonable
proximity to the established franchise which cffers goods or
services identified by the same trademark. Certain
restrictions related to the termination and ncnrenewal of a
franchise are established. The bill also establishes a duty
to perform in good faith and to bargain with respect to the
agreement. The bill also establishes a civil cause of action

against a person who violates any provision of this chapter.




SENATE CLIP SHEET APRIL 6, 1992

SENATE FILE 2176

. S-5551
Amend Senate File 2176 as follows:

l. By striking everything after the enacting
clause and inserting the following:

"Section 1. NEW SECTION., 523H.1 DEFINITIONS.

When used in this chapter, unless the context
otherwise requires:

1. MAffiliate" means a person controlling,
controiled by, or under common control with anrother
person, every officer or director of such a person,
and every person occupying a similar status or
performing similar functions.

2. "Business day" means a day other than a
Saturday, Sunday, or federal holiday. :

3. a. "Franchise" means either of the following:

(L) An oral or written agreement, either express
or implied, which provides all of the following:

{a) Grants the right to distribute goods or
provide services under a marketing plan prescribed or
suggested in substantial part by the franchisor.

(b) Requires payment of a franchise fee to a
franchisor or its affiliate.

(c}) Allows the franchise business tc be
substantially associated with a trademark, service
mark, trade name, lcgotype, advertisement, or other
commercial symbol of or designating the franchisor or
1ts affiliate.

(2) A master franchise.

b. "Franchise" does not include any business that
is operated under a lease or license on the premises
of the lessor or licensor as long as such business is
incidental to the business conducted by the lessor or
licensor on such premises, including, without
limitation, leased departments, licensed departments,
and concessions and the leased or licensed department
operates only under the trademark, trade name, service
mark, or other commercial symbol designating the
lessor or licensor. -

c. "Franchise" also does not include any contract
under which a petroleum retailer or petroleum
distributor is authorized or permitted to occupy
leased marketing premises, which premises are to be
employed in connection with the sale, consignment, or
distribution of motor fuel under a trademark which is
owned or controlled by a refiner which is regulated by
the federal Petroleum Marketing Practices Act, 15
U.5.C. § 2801 et seq. The term "refiner" means any
perscn engaged in the refining of crude 0il to produce
motor fuel, and includes any affiliate of such person.
"Franchise" also does not inciude a contract entered
50 into by any person regulated under chapter 117, 123,
5-5551 ~1-
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ing stamps in connection with a retail
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crorg o

b s

reement
wnolesalie pri a reasonabi
gocds for

d. The purchase or agresment o purchase, at a
fair warket value, any fixtures, equipment. lzasehold
improvements, real property, supplles, or other
materials reasonably necessary to enter into or
continuge & business.

. Paymerts by & purchasesr pursuant tc a bona fice
loan from & seller to the purchaser.

. Payment oI rent which reflects payment for th

nomic value of leased real or perscnal property.

g. The purchase or agreement tc purchase

ﬂOCLOHa— or demonstration supplies, materials, or

furnishead at fair market value and not
for resaie.
"Franchisee" means a person te whom a franchise
ig granted. Franchisee includes the following:

a. A subfranchisor with regard to its relationship
with a franchisor.

b. A subfranchisee with regard to its relationship
with a subfranchisor.

6. "Franchisor" means a2 person who grants a
franchise or master franchise, or an affiliate of such
a person. Franchisor includes a subfranchisor with
regard to its relationship with a franchisee, unless
stated otherwise in this chapter.

7. “Fraud" and "deceit" are not limited to common
law fraud and deceit.

8. ‘"Marketing plan" means a plan or system
concerning a material aspect of conducting business.
Indicia of a marketing plan include any of the
following:

a. Price specification, special pricing systems,
or discount plans.

b. Sales or display equipment or merchandising
devices.

S 5551 -2-
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c. Sales techniques.

d. Promotional or advertising materials or
cooperative advertising.

e. Training regarding the promotion, operation, cr
management of the business.

£. Operational, managerial, technical, or
financial guidelines or assistance.

9. "Master franchise” means an agreement by which
a person pays a franchisor for the right to sell or
negotiate the sale of franchises.

10. "Offer" or "offer to sell” means every attempt
to offer or to dispose of, or solicitation of an offer
to buy, a franchise or interest in a franchise for
value.

11. "Person" means a person as defined in section
4.1, subsection 13.

12. "Sale" or "sell" means every contract or
agreement of sale of, contract to sell or disposition
of, a franchise or interest in a franchise for value.

13. "Subfranchise™ means an agreement by which a
person pays a franchisor for the right to sell or
negotiate the sale of franchises.

14. "Subfranchisee" means a person who is granted
a franchise from a subfranchisor.

15. "Subfranchisor" means a person who is granted
& master franchise. ‘

Sec. 2. NEW SECTION. S523H.2 APPLICABILITY.

This chapter applies to a new or existing franchise
that is operated in the state of Iowa. For purposes
of this chapter, the franchise is operated in this
state only if the premises from which the franchise is
operated is physically located in this state. For
purposes of this chapter, a franchise including
marketing rights in or to this state, is deemed to be
operated in this state only if the franchisee's
principal business office is physically located in
this state. This chapter does not apply to a
franchise solely because an agreement-relating to the
franchise provides that the agreement is subject to or
governed by the laws of this state. The provisions of
this chapter do not apply to any existing or future
contracts between Iowa franchisors and ocut-of-state
franchisees.

Sec. 3. NEW SECTION. 523H.3 JURISDICTION AND
NONJUDICIAL RESOLUTION OF DISPUTES.

1. A provision in a franchise agreement
restricting jurisdiction to a forum cutside this state
is void with respect to a claim otherwise enforceable
under this chapter.

2. A civil action or proceeding arising out of a

5-5551 -3~
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4. A franchisor shalli not withhoid consent to a
franchisee making a public offering of the
franchisee's securities without good cause, provided
the franchisee or the owners of the franchise retain
control of more than fifty percent of the voting power
in the franchise. A franchisor shall not withhold the
Eranchisor's consent to a pooling of interests or
exchange of assets by the franchisor's existing
10 franchisees.

11 5. A franchisee may transfer the franchisee's
12 interest in the franchise, for the unexpired term of
13 the franchise agreement, and a franchisor shall not
14 require the franchisee or the transferee to enter into
15 a new or different franchise agreement as a condition
16 of the transfer.
17 6. A franchisee shall give the franchisor no less
18 than thirty days' written notice of a transfer which
1% is subject to the provisions of this section, and on
20 request from the franchisor shall provide in writing
21 the ownership interests c¢f all persons heolding or
22 claiming an equitable or beneficial interest in the
23 franchise subsequent to the transfer or the
24 franchisee, as appropriate. A franchisee shall not
i 2S5 circumvent the intended effect of a contractuail

b 26 provision governing the transfer of the franchise or

WMo

27 an interest in the franchise by means of a management
28 agreement, lease, profit-sharing agreement,

29 conditional assignment, or other similar device.

30 7. A franchisor shall not transfer its interest in
31 a franchise unless the franchisor makes reasonable

32 provision for the performance of the franchisor’s

33 obligations under the franchise agreement by the

34 transferee, A franchisor shall provide the franchisee
35 notice of a proposed transfer of the franchisor's

36 interest in the franchise at the time the disclosure
37 is required of the franchisor under applicable

38 securities laws, if interests in the franchisor are

39 publicly traded, or if not publicly traded, at the

40 time such disclosure would be required if the

41 interests in the franchisor were publicly traded.

42 8. A transfer by a franchisee is deemed to be

43 approved thirty days after the franchisee submits the
44 reguest for consent to the transfer unless the

45 franchisor withnolds consent to the transfer as

46 evidenced in writing, specifying the reason or reasons
47 for withholding the consent. The written notice must
48 be delivered to the franchisee prior to the expiration
49 of the thirty-day period. Any such notice is

S0 privileged and is not actionable based upon a claim of
S-5551 -5-
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9. A franchisor shall not discriminate aga;nst &
vroposed transferee of a franchise ¢on the basis of
race, coior, nationai origin, sex, ¢r physical
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b. The succession of a spouse, child, partner, or
othar Oowner as operating manager upon the deatn or
disability of the operating manager, unless the
successor fails to meet the then current reasonable
qualiilcatlions of the franchisor for an operating
manager, and enfcrcement of the reasonable current
guaiificatrions is not arbicrary or capricious when
compared to actions of the franchisor in other simiiear
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' 1 elrcumstances.
c. Incorporation of a propr.etorship franchisee,
provided that such incorporation does not prohibit a
franchisor from requiring a personal guaranty by the
franchisee of obligations related to the franchise.

d. A transfer within an existing ownership group
of a franchise provided that more than fifty percent
of the franchise is held by persons who meet the
franchisor's reasonable current qualifications for
franchisees. 1If less than fiftv percent of the
franchise would be owned by persons who meet the
franchisor's reasonable current gualifications, the
franchisor may refuse to authorize the transfer,
provided that enforcement of the reasonable current
gualifications is not arbitrary or capricious when
compared to actions of the franchisor in other similar
circumstances.

e. transfer of less than a controlling interest
in the franchise to the franchisee's spouse or child
or children, provided that more than fifty percent of
the entire franchise is held by those who meet the
franchisor's reasonable current qualifications. If
less than fifty percent of the franchise would be
owned by persons who meet the franchisor's reasonable
current qualifications, the franchisor may refuse to
authorize the transfer, provided that enforcement of
the reasonable current qualifications is not arbitrary
or capricious when compared to actions of the
franchisor in other similar circumstances.

£. A transfer of less than a controlling interest
in the franchise of an employee stock ownership plan,
or employee incentive plan, provided that more than
fifty percent of the entire franchise is neld by those
who meet the franchisor's reasonable current
qualifications for franchisees. If less than fifty
percent would be owned by persons who meet the
franchisor's reasonable current qualifications, the
franchisor may refuse to authorize the transfer,
provided that enforcement of the reasonable current
qualifications is not arbitrary or capricious when
compared to actions of the franchisor in other similar
circumstances. :

g. A grant or retention of a security interest in
the franchised business or its assets, or an ownership
interest in the franchisee, provided the security
agreement establishes an obligation on the part of the
secured party enforceable by the franchisor to give
the franchisor notice of the secured party's intent to
foreclose on the collateral simultaneocusly with notice
to the franchlsee, and a reasonable opportunity to
$-5551 -7~
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redeem tne lnterests cf tne secared party and reCover
the sszcured party's incerest in the franchlise or
francniced bus:iness by meying e sscured obligailcon.

i4. A frenchlscr shall novt .nieriere or azilempt to
nterfere with any dispositicen »f aa interest in a
franchise or francoised business: a2s cescrized ia
suosedcion 12, paragraghs "a® through "gU.

Sec. 6. RIEW SECTION. 5Z3A.. ZNCROLCEMENT.

1. Xotwithstznging the terms, Drovisions, Or

24 ne o0f an agrsement or I-enchliss, 1f &

o Cr $2eXs {0 £si&adlish & new cutlsl, company=

ore, O cariy-Cut store witlhln an unreasonavls

v ¢f an exlisting franch.sze, tae existing

ze, at the oviicn ¢ Ine franchisor, shadl

ner & vigno ¢f fivet rzivsal wiih respact 0

s2d new cutiei, comjsan/-cwned sLore, Or
sccre or & righl Lo compensacion for wer<et

; erced by the new cutlen. For cne surpeses of
cn:i3 gecoion, Munreascnasle p:o:’mit‘” 2s éppiied o &
Iocd estadblishment Iranciniscr oo ool service
ezzablishment {ranchisor, Inclocing outleis and casry-
oun slores 38 czilned by secticr 137a4.1, subssction 2,
enc section 137B.Z, subsection [, includes Zur 1s not
limitec to the shortest distance as measured v the
following metnods:

&. & three-mile radius, using a straignt line
measurement, from the center of arn already existing
franchise.

b. 4 circular radiuvsg, using a straight line
measuTenaent, from an existing franchise business wnizh
comprises a population of thirty thousand or ¢greater.

2. Witnh respect tec a rignt of first refusal, the
parties shell in good faith seek to establish a
mutually agreeable price and terms. If the parkties
are unabla to agree, =zach party snall &»point an
Incepandent appraiser. 1f the lndependent appralisers
are unable (O agree upcn & p ice anc terms, ohe
independent asporalsers shall nane a third appraiser ©o
cetermine the price anc terms uron which the right c¢f
Zirst refusal may be exercised. The determinetion of
the Independent app*aiser shall be finel and not
subject to judicial review.

If two or more existing franchnises are located
wilnln an unreasonaple proximity to the p;oposed
outliet, the closest franchisee =shall have the first
right of Eirst refusal, and if ceclined, the right of
first refusal shall pass to the next closest
franchisee.

the franchiscr does nct offer a right of

usal, the franchisor snall compensate
_8..
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existing franchisees for market share diverted by the
ovening of the new outlet. If the franchisor and
existing franchisees cannot agree upon the proper
amount of such compensation, each party shall appoint
an independent appraiser. If the independent
appraisers are unable to agree, the independent
appraisers shall appoint a third appraiser who shall
establish the level of compensation, The"
determination of the independent appraiser shall be
final ané not subject to judicial review.

4, The court may grant a permanent or preliminary
injunction to prevent injury or threatened injury from
the violation or threatened violation of this section.

Sec. 7. NEW SECTION. 523KE.7 TERMINATION.

1. Except as otherwise provided by this chapter, a
franchisor shall not terminate 2 franchise prior to
the expiration of its term except for good cause. For
purposes of this section, "good cause" is cause based
upon a legitimate business reascn. "Good cause”
includes the failure of the franchisee to comply with
any material lawful requirement of the franchise
agreement, provided that the termination by the
franchisor is not arbitrary or capricious when
compared to the actlions of the franchisor in cther
similar circumstances.

2. Prior to termination of & franchise for good
cause, @ franchisor shall provicde a franchisee with
written notice stating the basis for the proposed
termination. After service of written notice, the
franchisee shall have a reasonable period of time to
cure the default, which in no event shall be less than
thirty days.

3. Notwithstanding subsecticn 2, a franchisor may
terminate & franchisee upon written notice and without
an opportunity to cure if any of the following apply:

a. The franchisee or the business to which the
franchise relates is declared bankrupL or judiciailiy
determined to be insolvent.

b. The franchisee voluntarily abandons the
franchise by failing to operate the business for five
consecutive business days during which the franchisee
is required to operate the business under the terms of
the franchise, or any shorter period after which it is
not unreasonable under the facts and circumstances for
the franchisor to conclude that the franchisee does
not intend to continue to operate the franchise,
unless the failure to operate is due to circumstances
beyond the control of the franchisee.

c. The franchisor and franchisee agree in writing
to terminate the franchise.

S-5551 -9-
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cept as p*ov*ded in subsection 2, a
r shall aliow a franchisee to obtain
fixtures, suppiies, end services used in
ishment and operacxon of the franchised
from sources of the frenchlisee’s choosing:
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ACTION.

A person who violates a provisicn of this chapter
or order issued under this chapter is iiable for
damages caused by the violation, including, but not
limited to, costis and reasonable attorneys' and
experts' fees, and stubiect to other appropriate relief
inciuding injunctive and cther equitable relief.

Sec. 14, XNEW SECTION. 3523E.14 CHCICE OF LAW.

A condition, stipulation, or provision requiring
the application of the law of another state in lieu of
this chapter is void.

Sec. i15. NEW SECTION. 523E.15 CONSTRUCTION WITH
OTHER LAW.

This chapter does not limit any liability that may
exist under another statute cr at common law. Prior
law governs all actions based on facts occurring
before the effective date of this Act.

Sec. 16é. NEW SECTION. 523H.16 CONSTRUCTION.

This chapter shall be liberally construed to
effectuate its purposes.

Sec. 17. NEW SECTION. S523H.17 SEVERABILITY.

If any provision or clause of this chapter or any
application of this chapter to any person or
circumstances is held invalid, such invalidity shall
not affect other provisions or applications of the
chapter which can be given effect without the invalid
provision or application, and to this end the
provisions of this chapter are declared to be
severable."”

By AL STURGEON

$-5551 FILED APRIL 3, 1992
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Section 1. NEW SECTION. S23H.1 DEFINITIONS.
When used in this chapter, unless the context otherwise

requires:

1. "Administrator"™ means the commissioner of insurance.

2. "Advertisement” means a communication published in
connecticn with an offer or sale of a franchise.

3. "Affiliate" means a person controlling, controlled by,
or under common control with another person, every officer or
director of such a person, and every person occupying a
similar status or performing similar functions.

4. "Business day" means a day other than a Saturday,
Sunday, or federal holiday.

5. "Disclosure document" means the uniform franchise
offering circular as adopted and amended by the north American
securities administrators association, incorporated.

6. "Franchise" means either of the following:

a. An oral or written agreement, either express or
implied, which provides all of the following:

{1} Grants the right to distribute goods or provide
services under a marketing plan prescribed or suggested in
substantial part by the franchisor.

(2) Requires payment of a franchise fee to a franchisor or
its affiliate,

{3} Allows the franchise business to be substantially
associated with a trademark, service mark, trade name,
logotype, advertisement, or other commercial symbol of or
desigrating the franchisor or its affiliate.

b. A master franchise.

"Franchise" does not include any business that is operated
under a lease or license on the premises of the lessor or
licensor as long as such business is incidental to the
business conducted by the lessor or licensor on such premises,
including, without limitation, leased departments, licensed
departments, and concessions and the leased or licensed

department operates only under the trademark, trade name,

-1-
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service mark, or other commercial symbol designating the
lessor or licensor.

"Franchise" also does not include any contract under which
a petroleum retailer or petroleum distributor is authorized or
permitted to occupy leased marketing premises, which premises
are to be employed in connection with the sale, consignment,
or distribution of motor fuel under a trademark which 1s owned
or controlled by a refiner which is requlated by the federal
Petroleum Marketing Practices Act, 15 U.S.C. § 2801 et seq.
The term "refiner" means any person engaged in the refining of
crude oil to produce motor fuel, and includes any affiliate of
such person. "Franchise” also does not include a contract
entered into by any person reqgulated under chapter 117, 123,
322, 322a, 322B, 322C, 322D, 322F, or 522, or a retailer
selling construction equipment, or lawn and garden equipment.

7. "Franchise fee" means a direct or indirect payment to
purchase or operate a franchise. Franchise fee does not
include any of the following:

a. Payment of a reascnable service charge to the 1issuer of
a credit card by an establishment accepting the credit card.

b. Payment to a trading stamp company by a person issuing
trading stamps in connection with a retail sale.

c. An agreement to purchase at a bona fide wholesale price
a reasonable guantity of tangible goods for resale.

8. "Franchisee" means a person to whom a franchise is
granted. Franchisee includes the following:

a. A subfranchisor with regard to its relationship with a
franchisor.

b. A subfranchisee with regard to its relationship with a
subfranchisor.

9. "Franchisor" means a person who grants a franchise or
an affiliate of such a person. Franchisor includes a
subfranchisor with regard to its relationship with a
franchisee, unless stated otherwise in this chapter.

10. "Fraud" and "deceit" are not limited to common law

- -
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fraud and deceit.

11. "Marketing plan" means a plan or system concerning a
material aspect of conducting business. Indicia of a
marketing plan include any of the following:

a. Price specification, special pricing systems, or
discount plans.

b. Sales or display equipment or merchandising devices.

€. Sales techniques.

d. Promotional or advertising materials or cooperative
advertising.

e. Training regarding the promotion, operation, or
management of the business.

f. Operational, managerial, technical, or financial
guidelines or assistance.

12. "Master franchise” means an agreement by which a
person pays a franchisor for the right to sell or negotiate
the sale of franchises.

13. "Offer" or "offer to sell" means every attempt to
offer or to dispose of, or solicitation of an offer to buy, a
franchise or interest in a franchise for wvalue.

14, "Order" means a consent, authorization, approval, or
prohibition, issued by the administrator in a specific matter.
15. "Person" means a person as defined in section 4.1,

subsection 13.
16. "Publish" means to circulate generally by mail, print

media, or electronic media, or otherwise to disseminate

generally to the public.

17. "Registration application"” means an initial franchise
application on the uniform franchise registration application
as adopted and amended by the north American securities
administrators association, incorporated, and any amendment or
renewal of the application.

18, "Sale" or "sell" means every contract or agreement of
sale of, contract to sell or disposition of, a franchise or
interest in a franchise for value.
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19. "sSalesperson" means a person employed by or
representing a franchisor in effecting or attempting to effect
the offer or sale of a franchise. |

20. "“"Subfranchise" means an agreement by which a person
pays a franchisor for the right to sell or negotiate the sale
of franchises,

21. "Subfranchisor" means a person who grants a master
franchise.

22. "Subfranchisee" means a person who is granted a master
franchise or a subfranchise from a subfranchisor.

Sec. 2. NEW SECTION., 523H.2 APPLICABILITY.

This chapter applies to a new or existing franchise that is
operated in the state of Iowa. For purposes of this chapter,
the franchise is operated in this state only if the premises
from which the franchise is operated is physically located in
this state. For purposes of this chapter, a franchise
including marketing rights in or to this state, is deemed to
be operated in this state only if the franchisee's principal
business office is physically located in this state. This
chapter does not apply to & franchise solely because an
agreement relating to the franchise provides that the
agreement 1s subject to or governed by the laws of this state,
The provisions of this chapter do not apply to any existing or
future contracts between Iowa franchisors and out-of-state

franchisees.

Sec. 3. NEW SECTION. 523H.3 JURISDICTION, VENUE, AND
NONJUDICIAL RESOLUTION OF DISPUTES.

l. A& provision in a franchise agreement restricting
jurisdiction or venue to a forum ocutside this state is wvoid
with respect to a claim otherwise enforceable under this

chapter.
2. A civil action or proceeding arising out of a franchise

may be commenced wherever jurisdiction over the parties or
subject matter exists, even if the agreement limits actions or
proceedings to a designated jurisdiction or venue. The court

-4
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shall consider the doctrine of inconvenient forum.

3. Parties to a franchise may agree to independent
arbitration, mediation, or other nonjudicial resolution of an
existing or future dispute. |

Sec. 4. NEW SECTION. 523H.4 WAIVERS VOID.

A condition, stipulation, or provisibn requiring a

franchisee to waive compliance with or relieving a person of a
duty or liability imposed by or a right provided by this
chapter or a rule or order under this chapter is void. An
acknowledgment provision, disclaimer, integration clause, or a
provision having a similar effect in a franchise agreement
does n2t negate or act to remove from judicial review any
statement, misrepresentation, or action that would violate a
provision of this chapter or a rule or order under this
chapter. This section shall not affect the settlement of
disputes, claims, or civil lawsuits arising or brought
pursuant to this chapter.

Sec. 5. NEW SECTION. 523H.5 TRANSFER OF FRANCHISE.

1. A franchisee may transfer the franchised business and
franchise to a transferee who meets the franchisor's

reasonable, essential, and nondiscriminatory standards for new
franchisees or transferees established at the time of the
transfer. A franchisor shall not withhold consent to the
transfer of ownership under these circumstances without good
cause. A provision in a franchise agreement restricting a
franchisee's rights under this section is void.

2. A franchisor may exercise a right of first refusal in
connection with a proposed transfer if provided in the
franchise agreement. However, this right shall not be
exercised by the franchisor more than thirty days after
receipt of the franchisee's request for the franchisor's
consent to the transfer. A franchisor shall not exerclse such
right if by doing so the franchisor would hold a minority
ownership interest in the franchise or franchisee.

3. A franchisor may require as a condition of a transfer

-G-
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any of the following:

a. That the transferee successfully complete a reascnable,
essential, and nondiscriminatory training program.

b. That a reascnable transfer fee be paid to reimburse the
franchisor for the franchisor's reasonable and actual expenses
directly attributable to the transfer.

¢. That the franchisee pay or make reasonable provision to
pay any amount due the franchisor or the franchisor's
affiliate.

4. A franchisor shall not withhold consent to a franchisee
making a public offering of the franchisee's securities

withou* good cause, provided the franchisee or the owners of

the franchise retain control of more than fifty percent of the
voting power in the franchise. A franchisor shall not
withhold the franchisor's consent to a pooling of interests or
exchange of assets by the franchisor's existing franchisees.

5. A franchisee may transfer the franchisee's interest in
the franchise, for the unexpired term of the franchise
agreement, and a franchisor shall not require the franchisee
or the transferee to enter into a new or different franchise
agreement as a condition of the transfer.

6. A franchisee shall give the franchisor nc less than
thirty days' written notice of a transfer which is subject to
the provisions of this section, and on request from the
franchisor shall provide in writing the ownership interests of
all persons holding or claiming an equitable or beneficial
interest in the franchise or the franchisee, as appropriate.

A franchisee shall not circumvent the intended effect of a
contractual provision governing the transfer of the franchise
or an interest in the franchise by means of a management
agreement, iease, profit-sharing agreement, conditional
assignment, or other similar device.

7. A franchisor shall not transfer its interest in a
franchise unless the franchisor makes reasonable provision for
the performance of the franchisor's obligaticons under the

-6-
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franchise agreement by the transferee. A franchisor shall
provide the franchisee notice of a proposed transfer of the
franchisor's interest in the franchise at the time the
disclosure is required of the franchisor under applicable
securities laws, if interests in the franchisor are publicly
traded, or if not publicly traded, at the time such disclosure
would be required if the interests in the franchisor were
publicly traded.

8. A transfer by a franchisee is deemed to be approved
thirty days after the franchisee submits the request for
consent to the transfer unless the franchisor withholds
consent to the transfer as evidenced in writing, specifying
the reascon or reasons for withholding the consent. The
written notice must be delivered to the franchisee prior to
the expiration of the thirty-day period. Any such notice 1s
privileged and is not actionable based upon a claim of
defamation.

9. A franchisor shall not discriminate against a proposed
transferee of a franchise on the basis of race, color,
national origin, sex, or physical handicap.

1¢. A franchisor, as a condition to a transfer of a
franchise, shall not obligate a franchisee to undertake
obligations or relinquish any rights unrelated to the
franchise proposed to be transferred, or to enter into a
release of claims broader than a similar release of claims by
the franchisor against the franchisee which is entered into by
the franchisor.

11. A franchisor, after a transfer of a franchise, shall
not seek to enforce any covenant of the transferred franchise
against the transferor which prohibits the transferor from
engaging in any lawful occupation or enterprise. However,
this subsection does not prohibit the franchisor from
enforcing a contractual covenant against the transferor not to
exploit the franchisor's trade secrets or intellectual
property rights, unless otherwise agreed to by the parties.

-] -
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12. For purposes of this section, "transfer” means any
change in ownership or control of a franchise, franchised
business, or a franchisee. However, "transfer" does not
include any of the following:

a. The succession of ownership of a franchise upon the
death or disability of a franchisee, or of an owner, officer,
or director of a franchise, to the franchisee's spouse,
children, or a partner in the franchise.

b. Incorporation of a proprietorship franchisee.

c. A transfer within an existing ownership group of a
franchise of less than a controlling interest in the
franchise. ,

d. A transfer of less than a controlling interest in the
franchise to the franchisee's spouse or children.

e. A transfer of less than a controlling interest in the
franchise to an employee stock ownership plan, or employee
incentive compensation or deferred benefit plan.

£. A grant or retention of a security interest in the
franchise, the franchised business or its assets, or an
ownerchip interest in the franchisee, provided the security
agreement establishes an obligation on the part of the secured
party enforceable by the franchisor to give the franchisor
notice of the secured party's intent to foreclose on the
collateral simultaneously with notice to the franchisee, and a
reasonable opportunity to redeem the interest of the secured
party and recover the secured party's interest in the
franchise or the franchised business by paying the secured
obligations.

13. A franchisor shall not interfere or attempt to
interfere with any disposition of an interest in a franchise
or franchised business as described in subsection 12,
paragraphs "a" through "f".

Sec. 6. NEW SECTION. 523H.6 ENCROACHMENT.

A franchisor shall not compete with, or grant, either
directly or indirectly, a franchise in unreasonable proximity
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to an established franchise offering goods or services
identified by the same trademark as those offered from the new
franchise, or whose premises are identified by the same
trademark as the new franchise. For purposes of this section,
"unreasonable proximity" as applied to a food establishment
franchisor or food service establishment franchisor, including
outlets and carry-out stores as defined by section 137A.1,
subsection 2, and section 137B.2, subsection 6, includes but
is not limited to the shortest distance as measured under the
following methods:

1. A three-mile radius, using a straight line measurement,
from the center of an already existing franchise.

2. A circular radius, using a straight line measurement,
from an existing franchise business which comprises a
population of thirty thousand or greater.

Within an area defined as unreasonable proximity, the
existing franchisee shall have the right of first refusal, at
a mutually agreed price, for the establishment or development
of any new franchise business, including outlets and carry-out
stores, established or developed directly or indirectly by the
franchisee's franchisor.

The court may grant a permanent or preliminary injunction
to prevent injury or threatened injury from the violation or
threatened violation of this section,

Sec. 7. NEW SECTION., 523H.7 TERMINATION.

A franchisor shall not terminate a franchise prior to its

expiration except for good cause. For purposes of this
section, "good cause" includes either of the following:

1. The failure of the franchisee to comply with a material
provision of the franchise agreement after a notice and a
thirty-day period to cure the default or if the default cannot
be cured within thirty days, the failure of the franchisee to
initiate within thirty days, substantial continuing action to
cure the default. Enforcement of the provision must be
similar to that imposed on other franchisees.
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2. Situations in which the franchisee, without the
regquirement of notice and an opportunity to cure, does any of
the following: '

a. Voluntarily abandons the franchised business.

b. Is convicted of a crime that substantially impairs the
good will associated with the franchisor's trademark, service
mark, trade name, logotype advertising, or other commercial
symbol.

c. Repeatedly fails to comply with the same material
provision of the franchise agreement, when the enforcement of
the provision is similar to that imposed on other franchisees.

4. Qperates the franchised business in a manner that
imminently endangers the public health or safety.

Sec, 8. NEW SECTION. 523H.8 NONRENEWAL OF A FRANCHISE.

A franchisor shall not refuse to renew a franchise unless

both of the following apply:

1. Good cause exists as defined in section 523H.7.

2. The franchisee has been notified of the franchisor's
intent not to renew at least six months prior to the
expiration date or any extensicn of the franchise agreement.

Sec. 9. NEW SECTION. 523H.9 FRANCHISEE'S RIGHT TO
ASSOCIATE.

A franchisor shall not restrict a franchisee from
associating with other franchisees or from participating in a
trade association, and shall not retaliate against a
franchisee for engaging in these activities.

Sec. 10. NEW SECTION. 523H.10 DUTY OF GOOD FAITH.

A franchise imposes on the parties a duty of good faith in
performance and enforcement of the franchise agreement. "Good
faith" means honesty in fact and the observance of reasonable

commercial standards of fair dealing in the trade.

Sec. 1ll. NEW SECTION, 523E.11 DUTY TO BARGAIN.

A franchisor has a duty to bargain in good faith with an
organization of its franchisees that represents generally or

on a specific issue or set of issues more than half of its

-10-
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franchisees in this state, or more than half of all of its
franchisees in the United States, if both of the following
apply:

1. The franchisor conducts business, or offers franchises,
or has ten or more franchises outstanding, in this state.

2. The franchisor has more than five hundred franchises
outstanding, or more than three hundred franchisees, in the
United States.

Sec. 12. NEW SECTION., ©523H.12 REPURCHASE OF ASSETS.

A franchisor shall not prohibit a franchisee from, or
enforce a prohibition against a franchisee, engaging in any
lawf») husiness at any location after a termination or refusal

to renew by a franchisor, unless the franchisor offers in
writing no later than ten business days before expiration of
the franchise to purchase the assets of the franchised
business for its fair market wvalue as a going concern. The
offer may be conditioned upon the ascertainment of a fair
market value by an impartial appraiser.

Sec. 13. NEW SECTION. 523H.13 INDEPENDENT SOURCING.

1. Except as provided in subsection 2, a franchisee may

obtain equipment, fixtures, supplies, and services used in the
establishment and operation of the franchised business from
sources of the franchisee's choosing, provided that such goods
and services meet standards as to their nature and gquality
promulgated by the franchisor,

2. Subsection 1 of this section does not apply to
reasonable quantities of inventory goods or services,
including display and sample items, that the franchisor
requires the franchisee to obtain from the franchisor or its
affiliate, but only if the goods or services are central to
the franchised business and either are actually manufactured
or produced by the franchisor or its affiliate, or incorporate
a trade secret owned by the franchisor or its affiliate.

Sec., 14. NEW SECTION. 523H.14 RULEMAKING.

The administrator may adopt rules, pursuant to chapter 174,
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as necessary to implement this chapter.

Sec. 15, NEW SECTION. 523H.15 PRIVATE CIVIL ACTION.

A person who viclates a provision of this chapter or a rule
adopted or order issued under this chapter is liable for

damages caused by the violation, including, but not limited
to, costs and reasonable attorneys' and experts' fees, and
subject to other appropriate relief including injunctive and
other equitable relief.

Sec. 16. NEW SECTION. 523H.16 LIMITATION OF ACTIONS.

A civil action or proceeding for a violation of this
chapter shall not be maintained unless commenced before the
earlier of two years after the plaintiff discovers the facts

constituting the violation or five years after the act or
transaction constituting the viclation.
Sec. 17. NEW SECTION. 523H.17 WAIVER AND CHOICE OF LAW.
A party to .a franchise shall not waive a right or benefit
conferred, or avoid a duty imposed, by this chapter or by a
rule adopted under this chapter. A condition, stipulation, or
provision requiring the application of the law of another

state in lieu of this chapter is void.

Sec. 18, NEW SECTION. 523H.18 CONSTRUCTION WITH OTHER
LAW.

This chapter does not limit any liability that may exist
under another statute or at common law. Prior law governs all
actions based on facts occurring before the effective date of
this Act.

Sec., 19, NEW SECTION. ©523H.19 CONSTRUCTION,

This chapter shall be liberally construed to effectuate its

purposes,
EXPLANATION

This bill establishes a new chapter 523H relating to the
regulation of franchise agreements. The bill provides that a
civil action or proceeding arising out of the franchise
agreement may be brought wherever jurisdiction over the
parties or subject matter exists. The bill provides that a
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waiver of the duties and rights established under chapter 523H
is void. The bill provides that a franchisor cannot refuse to
permit the transfer of the franchise without good cause, and
prohibits the franchisor from competing directly with a
franchisee or granting another franchise in unreasonable
proximity to the established franchise which offers goods or
services identified by the same trademark. Certain
restrictions related to the termination and nonrenewal of a
franchise are established. The bill also establishes a duty
to perform in good faith and tc bargain with respect to the
agreement. The bill also establishes a civil cause of action
against a person who violates any provision of this chapter.
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