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A BILL FOR

An Act relating to the department of inspections and appeals by
expanding its investigatory authority, providing that certain
information regarding health care facilities be available to
the public, relating to health care facilities under
receivership, providing additicnal grounds for suspension and
revocation of certain licenses issued by the department,
increasing criminal penalties for wanton negiect of a resident
of a health care facility, and providing an effective date.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Yection 1. Section 10A.402, subsection 7, Code 1991, is .
amended to read as follows:

7. Investigations relative to the administration of the
state supplemental assistance program, the state medical
assistance pregram, the food stamp program, amd the aid to

benefit assistance program.
Sec. 2. Section 135B.12, Code 1891, is amended to read as

follows:

1358.12 CONFIDENTIALITY.

The department's final findings or the final survey
tindings of the joint commission on the accreditation of

health care organizations or the American osteopathic

association with respect to compliance by a hospital with

requirements for licensing or accreditation shall be made

available to the publie in a readily available form and place.

Other information relating to a hospital obtaired by the .
department which does not constitute the department's findings

from an inspection of the hospital or the final survey

findings of the joint commission on the accreditation of

health care organizaticns or the American ostecpathic

in proceedings involving the deniail, suspension, or revocaticn
of a license under this chapter. The name of a person who
files a complaint with the department shall remain
confidential and shall not be subject to discovery, subpoena,
or other means of legal compulsion for its release to a person
other than department employees or agents involved in the
1nvestigation of the complaint.

Sec. 3. Section 135C.30, subsection 4, paragraph 4,
unnumoered paragraph 1, Code 1991, is amended to read as
follows:

Expenses incurred by the facility in the ordinary course of
business., such as employees' salaries and accounts recervabia .

gayapig.
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Sec. 4. Section 135C.37, unnumbered paragraph 2, Code
1991, 1is amended by striking the paragraph.

Sec. 5. Section 135C.38, subsection 1, Code 1991, 1s
amended by striking the subsection and inserting in lieu
thereof the following:

1. a. Upon receipt of a complaint made in accordance with
section 135C.37, the department or care review committee shail
make a preliminary review of the complaint. Unless the
department or committee concludes that the complaint 1s
intended to harass a facility or a licensee or is without
reasonable basis, it shall within twenty working days of
receipt of the complaint make or cause to be made an on-site
inspection of the health care facility which is the subject of
the complaint.

b. The complaint investligation shall include, at a
minimum, an interview with the complainant, the alleged
perpetrator, and the victim of the alleged violation, if thne
victim is able to communicate, if the complainant, alleged
perpetrator, or victim is ldentifiable, and if the
complainant, alleged perpetrator, ot victim is avallable.
Additionally, witnesses who have knowledge of facts related ¢
the complaint shall be interviewed, if identifiable and
available. The names of witnesses may be obtained from the
complainant or the victim. The files of the facility may be
reviewed to ascertain the names of staff persons on duty at
the time relevant to the complaint. The department shall
apply a preponderance of the evidence standard in determining
whether or not a complaint 1is substantiated. For the purposes
of this subsection, "a preponderance of the evidence standard"
means that the evidence, considered and compared with the
evidence opposed to it, produces the belief in a reasonable
mind that the allegations are more likely true than not true.
"A preponderance of the evidence standard"” does not require
that the investigator personally witnessed the alieged

viclaticn.




1 c. The department may refer to the care review comalittee .
of a facility any complaint received by the department

reqarding that facility, for initial evaiuaticn end

-

appropriate action by the committee,

Sec. 6. Section 135C,38, Code 1991, is amended by adding
the following new subsection:

NEW SUBSECTION. 1lA. a. The complainant shall be promptly
informed of the result of any action taken by the department

[+ T B & N

9 or commirtee in the matter. The complainant shall also be

10 notified of the name, address, and telephcne number of the

11 designated protection and advccacy agency if the alileged

12 violation involves a facility with one or mcre residents with
i3 developmental disabilitlies or mental illness.

b. Upon conclusion of the investigation, the department *

[FEY

15 shall notify the complainant of the results. The notification
16 shall include a statement of the factual findings as

17 determined by the investigator, the statutcry or regulatory

18 provisions alleged to have been vioiated, and a summary of the .
19 reasons for which the complaint was or was not substantiated.
20 c. The department shall mail the notification to the

21 complainant without charge. Upon the request of the

22 complainant, the department shall mail to the complainant,

23 without charge, a copy of the most recent final findings

24 regarding compliance with licensing regulrements by the

2% facility against which the complaint was fiied.

26 d. A person who is dissatisfied with any aspect of the

27 department's handling of the complaint may contact the long-
28 term care resident's advocate, established pursuant o section
29 249D.42, or may contact the protection and advocacy agency

i designated pursuant to section 135C.2 if the complaint relates
31 to 2 resident with a developmental disability or a mental

-~

372 illness,

33 Sec. 7. Section [37A.3, Code 1991, is amended by striking
34 the section andé inserting :in lieu thereof the follcw.ng:
35 137A.9 SUSPENSICON OR REVOCATION OF LICENSES.




S.F. L”:‘ H.F.

The department may suspend or revoke a license issued to a
person under this chapter 1f any of the following occurs:

1. The person's food establishment does not conform to a
provision of this chapter or a rule adopted pursuant to this
chapter.

2. The person viclates a provision of this chapter or a
rule adopted pursuant to this chapter.

Sec. 8. NEW SECTION. 137A.21 CRIMINAL ACTIVITY.

A food establishment shall not be used to cenduct an

W ~ R L N

activity constituting a criminal offense. However, this
section does not apply to or prohibit the operation of a food
establishment if the person licensed to operate the
establishment is unable to prevent the conduct, or the person
does not know of the conduct and a reasonable person licensed
to operate a similar establishment also would not have xnown
of the conduct.

Sec. 9. NEW SECTION. 137B.11 SUSPENSION OR REVOCATION OF
LICENSES.

The department may suspend or revoke a license issued to a

person under this chapter if any of the following occurs:

l. The person's food service establishment does nct
conform to a prevision of this chapter or a rule adopted
pursuant to this chapter.

2. The person violates a provision of this chapter c¢r a
rule adopted pursuant to this chapter.

Sec. 10. NEW SECTION. 1137B.17 CRIMINAL ACTIVITY,

A food service establishment shall not be used to conduct
an activity constituting a criminal c¢ffense. However, this
section does not apply to or prohibit the operation 29I a food
service establishment if the person licensed t¢ operate the
establishment is unable to prevent the conduct, or the perscn
does not kncw of the conduct and a reasonable person licenzed
to operate a similar establishment also would not have known
of the conduct.

Sec. 1ll. Section 137C.10, Code 1991, is amended by
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sgriking the section and inserting in lieu therecf the .

following:

137C.10 SUSPENSION OR REVOCATION CF LICENSES.

& regulatory authority may suspend or revoke a license
1ssued to a person under the Iowa hotel sanitation code if any
of the following cccurs:

1. fThe person's hotel does not conform to a provision of

the lTowa hotel sanitation code or a rule adopted pursuant to
this chapter.
2. The person viclates a provision of tnhe Iowa hotel |
sanitation code or a rule adopted pursuant to this chapter.
Sec. 12. NEW SECTION. 137C.13 CRIMINAL ACTIVITY. i

A hotel shall not be used tc conduct an activity

constituting a criminal offense. However, this section does
not appiy to or prohibit the operation of a hotel if the
person licensed to operate the hotel is unable to prevent the
conduct, or the person does not know of the conduct and a
reasonable person licensed Lo operate a similar hotel also .
would not nave known of the conduct.
Sec. 13. NEW SECTION. 137D.7 CRIMINAL ACTIVITY.

A home food establishment shall not be used to conduct an
activity constituting a criminal offense. However, this
section does not apply to or prohibit the operation of a home
tood establishment if the person licensed to operate the
establishment is unable to prevent the conduct, ©r the person
does not know of the conduct and a reasonable person licensed
to operate a similar establishment also wculd not have xncwn
of the conduct.

Sec., 14. NEW SECTION. 137D.8 <CSUSPENSION OR REVOCATION OF
LICENSES.

The department mav suspend or revoke a license issued to a
person under tnis chapter if any of the following occurs:
1. The person's home food establishment dcoes act conform
o a provision of this chapter or a rule adcpted pursuant o .

this chapter.
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2. The person violates a provision of this chapter or a

(3 T

rule adopted pursuant to this chapter.

Sec. 15. Section 726.7, Code 1991, is amended to read as
follows:

726.7 WANTON NEGLECT OF A RESIDENT OF A HEALTH CARE
FACILITY.

1. A person commits wanton neglect of a resident of a
health care facility when the person knowingly acts in a

manner likely to be injuricus to the physical; or mental er

—
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morat welfare of a resident of a health care facility as

-
—

defined in section 135C.1. Wantoen-negtect-of-a-residenc-of-a
heatth-care-facrirey-ts-a-serions-mrademeancrs

2. A person who commits wanton neglect resulting in

serious injury to a resident of a health care facility 1is

guilty of a class "C" felony.

= k= =
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3. A person who commits wanton neglect not resulting in

—
~J

serious injury to a resident of a health care facility 1Is

guilty of an aggravated misdemeanor.

Sec. 16. Sections 1 and 2 of this Act, being deemed of
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immediate importance, take effect upon enactment.
EXPLANATION
Section 1 of the bill allows the department of inspections

[ T B
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and appeals to conduct investigations of state and tederal
benefit assistance programs in addition to those currently
conducted. This section becomes effective upon enactment.
Section 2 provides that the final survey findings of
hospitals accredited by the American osteopathic asscclation
are available to the public. This section is effecrive upon

enactment.
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Section 3 provides that payment of expenses of a heailth

)
—

care facility under receivership, including accounts pavab.e
rather than receivable as currently provided in the (Code, .5

the respensibility of the facility unless a court directs
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otherwise.

Section 4 deletes conflicting language relating tc
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information provided to a person filing a complaint against a
health care facility.

Section 5 reorganizes existing language in tne Code
regarding the department's procedure upon receipt of a
complaint about a health care facility.

Section 6 recorganizes existing language in the Code
regarding information available to a person f£iling a complaint
against a health care facility which provides that the
department shall mail nctification of the factual findings of
the department's investigator, the statutory cr regulatory
provisions alleged to have been viclated, and a summary of the
reasons for which the complaint was or was not substantiated.
This section provides that the department shall maii the
notification to the complainant without charge, and upon
request of the complainant shall mail without charge a copy cf
the most recent final findings regarding compliance with
licensing requirements by the facility.

Sections 7 through 14 relate to chapters 137A through 137D
which provide for the regulation of commercial establishments,
inciuding food establishments, food service establishments,
hotels, and home food establishments. Persons operating these
estabjilshments are required to be licensed by the depariment
of i1nspections and appeals. The departmenc, and in some cases
local regulatory authorities are responsible for enfcrcing the
provisions of these chapters. Chapters 1374 and 137C provide
that a license of & person operating a food establishment or a
hotel may be revoked for cause. This bill provides that the
iicense of a person operating any one of thesce four commerc:al
establishments may be suspended or revoked. The hHhill also
prohibits the use of an establishment to conduct criminal

activity., The prchicition does not affect rhe iicense =of a

"y
8]

oerson who is not aole to prevent the criminal activity, o
a person who is unaware of the activity if a reasonaole person
cperating & simllar establishment would not nave heen aware of

The activity.
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Section 15 increases the penalty for wanton neglect of a
resident of a health care faciiity from a serious misdemeanor
to a class "C" felony if neglect results in serious injury,
and an aggravated misdemeanor if the neglect does not result
in serious injury. The section also deletes acts likely to be
injurious to the moral welfare of the patient from the
definition of wanton neglect.

Section 16 provides effective dates for sections 1 and 2 of
the bill.
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A BILL FOR

1 An Act relating to the department of inspections and appeals by

2
3
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expanding its investigatory authority, providing that certain
information regarding health care facilities be available to
the public, relating to health care facilities under
receivership, providing additional grounds for suspension and
revocation of certain licenses issued by the department,
increasihg criminal penalties for wanton neglect of a resident

of a health care facility, and providing an effective date and

a penalty. .
N —
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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_Section 1. Section 10a.402, subsection 7, Code 1991, is
amended to read as follows:

7. Investigations relative to the administration of the
state supplemental assistance program, the state medical
assistance program, the food stamp program, and the aid to

dependent children program and any other state or federal
benefit assistance program. |

Sec. 2. Section 135B.12, Code 1991, is amended to read as
follows: _

'135é;12 CONFIDENTIALITY.

The department's final findings or the final survey

findings of the joint commission on the accreditation of
health care organizations or the American osteopathic

association with respect to compliance by a hospital with

requirements for licensing or accreditation shall be made
available to the public in a readily available form and place.
Other information relating to a hospital obtained by the
department which does not constitute the departmeﬁt's findings
from an inspection of the hospital or the final survey
findings of the joint commission on the accreditation of
health care organizations or the American osteopathic

association shall not be made available to the public, except

in proceedings involving the denial, suspension, or revocation
of a license under this chapter. The name of a person who
files a complaint with the department shall remain
confidential and shall not be subject to discovery, subpoena,
or other means of légal compulsion for its release to a person
other than department employees or agents involved in the
investigation of the complaint,. ‘

Sec. 3. Section 135C.30, subsection 4, paragraph 4,
unnumbered paragraph 1, Code 1991, is amended to read as
follows:

Expenses incurred by the facility in the ordinary course of
business, such as‘employees' salaries and accounts recetvabie

payable.




S.F. flz H.F.

Sec. 4. Section 135C.37, unnumbered paragraph 2, Code
1991, is amended by striking the paragraph. -

Sec. 5. Section 135C.38, subsection 1, Code 1991, is
amended by striking the subsection .and inserting in lieu
thereof the following:

1. a. Upon receipt of a complaint made in accordance with
section 135C.37, the department or care review committee shall
make a preliminary review of the complaint. Unless the
department or committee concludes that the complaint is
intended to harass a facility.or a.licensee or is without
reasonable basis, it shall within twenty working days of
receipt of the complaint make or cause to be made an on-site
inspection of the health care facility which is the subject of
the complaint. ,

b. The complaint investigation shall include, at a
minimum, an interview with the complainant, the alleged
perpetrator, and the victim of the alleged violation, if the
victim is able td‘communicate, if the compiainant, alleged
perpetrator, or victim is identifiable, and if the
complainant, alleged perpetrator, or victim is available.
Additionally, witnesses who have knowledge of facts related to
the complaint shall be interviewed, if identifiable and
available. The names of witnesses may be obtained from the
complainant or the victim. The files of the facility may be
reviewed to ascertain the names of staff persons on duty at
the time relevant to the complaint. The department shall
apply a preponderance of the evidence standard in determining
whether or not a complaint is substantiated. For the purposes
of this subsection,_”arpreponderahce of the evidence standard"
means that the evidence, considered and compared with the
evidence opposed to it, produces the belief in a reasonable
mind that the allegations are more likely true than not true,
“A preponderance of the evidence standard" dces not require
that the investigator personally witnessed the alleged
violation.
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. ¢. The department‘may refer to the care review committee
of a facility any complaint received by the department
regarding that facility, for initial evaluation and
appropriate action by the committee.

Sec. 6. Section 135C.38, Code 1991, is amended by adding
the following new subsection:

NEW SUBSECTION. 1lA. a. The complainant shall be promptly
informed of the result of any action taken by the department
or committee in the matter, The complainant shall also be
notified of the name, address, and telephone number of the
designated protection and advocacy agency if the alleged

violation involves a facility with one or more residents with
developmental disabilities or mental illness.

b. Upon conclusion of the investigation, the department
shall notify the complainant of the results., The notification
shall include a statement of the factual findings as
determined by the investigator, the statutory or regulatory
provisions alleged to have been violated, and a summary of the
reasons for which the complaint was or was not substantiated.

¢. The department shall mail the notification to the
complainant without charge. Upon the request of the
complainant, the department shall mail to the complainant,
without charge, a copy of the most recent final findings
regarding compliance with licensing requirements by the
facility against which the complaint was filed.

d. A person who is dissatisfied with any aspect of the
department's handling of the complaint may contact the long-
term care resident's advocate, established pursuant to section
249D.42, or may contact the protection and advocacy agency
designated pursuant to section 135C.2 if the complaint relates
to a resident with a developmental diéability or a mental -

illness.
Sec. 7. Section 137A.9, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

137A.9 SUSPENSION OR REVOCATION QOF LICENSES.

.




S.F. ilz_, H.F.

The department may suspend or revoke a license issued to a
person under this chapter if any of the following occurs:
1. The person's food establishment does not conform to a

1
2
3
4 provision of this chapter or a rule adopted pursuant to this
5 chapter. -

6 2. The person violates a provision of this chapter or a
7 rule adopted pursuant to this chapter.

8 Sec. 8. NEW SECTION, 137A.21 CRIMINAL ACTIVITY.

9 A food establishment shall not be used to conduct an

10 activity constituting a criminal offense. However, this

11 section does not apply to or prohibit the operation of a food
12 establishment if the person licensed to operate the

13 establlshment 'is unable to prevent the conduct, or the person
14 does not know of the conduct and a reasonable person licensed
15 to operate a similar establishment also would not have known
16 of the conduct. o _ -

. 17  Sec. 9. NEW SECTION. 137B.11 SUSPENSION OR REVOCATION OF
18 LICENSES. | |

19 The department may suspend or revoke a license issued to a

20 person under this chapter if any of the following occurs:
21 1. The person's food serbice establishment does not
22 conform to a provision of this chapter or a rule adopted
23 pursuant to thlS chapter.

24 2. The person violates a. prov;sxon of this chapter or a
353r35 rule adopted pursuant to this chapter
: 26 _Sec.zlo..‘NEW SECTION. 1378 17 CRIMINAL ACTIVIT

27 A £ood sefvice establishment shall not‘belused to conduct

28 an activity constituting a criminal offense, However, this
29 section does not apply to or prohibit the operat¢on of a focd
30 service establishment if the person licensed to operate the
31 establishment is unable to prevent the conduct, or the person
32 does not know of the conduct and a reasonable person licensed
33 to operate a similar establishment also would not have known

. 34 of the conduct. o .
35 Sec..ll. _Seétion.137c.10, Code 1991, is amended by

_.4_
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striking the section and inserting in lieu thereof the
following:

137C.10 SUSPENSION OR REVOCATION OF LICENSES.,

A regqulatory authority may suspend or revoke a license
issued to a person under the Iowa hotel sanitation code if any
of the following occurs:

1. The person's hotel does not conform to & provision of
the Iowa hotel sanitation code or a rule adopted pursuant to
this chapter.

2. The person violates a provision of the Iowa hotel
sanitation code or a rule adopted pursuant to this chapter.

Sec. 12, NEW SECTION. 137C.13 CRIMINAL ACTIVITY.

A hotel shall not be used to conduct an activity
constituting a criminal offense. However, this section does
not apply to or pfohibit the operation of a hotel if the
person licensed to operate the hotel is unable to prevent the
conduct, or the person does not know of the conduct and a

reasonable person licensed to operate a similar hotel also
would not have known of the conduct. '

Sec. 13. NEW SECTION. 137D.7 CRIMINAL ACTIVITY.

A home food establishment shall not be used to conduct an

activity constituting a criminal offense, However, this
section does not apply to or prohibit the operation of a home
food establishment if the person licensed to operate the
establishment is unable to prevent the conduct, or the person
does not know of the conduct and a reasonable person licensed
to operate a similar establishment also would not have known
of the conduct. ' |

Sec. 14. NEW SECTION. 137D.8 SUSPENSION OR REVOCATION OF
LICENSES.

The department may suspend or revoke a license issued to a

person under this chapter if any of the following occurs:

1. The person's home food establishment does not conform
to a provision of this chapter or a rule adopted pursuant to
this chapter. | |

.\




S.F. 4‘& H.F.

1 2. The person violateg a provision of this chapter or a

. /2 rule adopted pursuant to this chapter.
7/ >
3 Sec. 15, Section 249A.2, Code 1991, 1s amended by add 1n2
L

4 the followxniinew subsection:
L ]
5 NEW SUBSECTION. 7A. "Provider" means an i1dividua1, firm,

n—— R L REEE TR R T S

L
6 corporatzon, assoc;atlon, or 1nst1tutlon which is providing or
L R gy e e

7 has been appr oved to provxde medlcal aSSLStance to reclplen*s
8 under this chapter..
9 Sec. 16, NEW SECTION. 249A,8 FRAUDULENT PRACTICE.

o

10 A person who knowinglz makeg or causes to be made false

11 statements or mistepresentations of material facts in

12 appllcatlon for payment of services or merchandlse rendered or

NPTt iy

13_22529rtedly rendered by a ggovxder partLC1pat1ng in the
14 medical aSSLStanceagro ram under this cha teiniiuiiiiﬁlL.J;iL
15 fraudulentlgzactice. ' :

CR—— : .
16 Sec. 17. -Section 726.7, Code 1991, is amended to read as
17 follows:

18 726.7 WANTON NEGLECT oF A RESIDENT OF A HEALTH CARE
19 FACILITY. '

20 1. A person commits wanton neglect of a resident of a
21 health care facility when the person knowingly acts in a

22 manner likely-tc be injurious to the physicaly or mental er
23 morat welfare of a resident of a health care facility as

24 defined in section 135C.1. Weanten- negiect of~a-resrdent -of-2
25 heatth- careefacxi:ty—xs-a—seftcus-mtsdemeanor~ '

26 2. A person who commits wanton neglect resulting in

27 serious inju:y to a resident of a health care facility is

28 guilty of a class "C" felony.

29 3. A person who commits wanton neglect not resultlng in

30 serious injury to a resident of a health care facility is

31 guilty of an aggravated misdemeanor.

32 Sec. 18. Sections 1 and 2 of this Act, bewng deemed of
33 immediate importance, take effect upon enactment

3¢

35

SF 412
aa/cc/26




SENATE FILE 412

- H~3591

2
3
4
5
&
7
8
S
0
1
2

amend Senate File 412, as amended, passad, and
reprinted by the Senate, 25 follows:

1. Page 4, oty inserting after lire 7 the
following:

w3, The person conducts an activity constitutling a
criminal offense in the food establishment and is
convicted of a serious misdemeanor or & morLe serious
offense as a result.”

2. Ppage 4, by striking lines 8 through Ll6.

3. Page 4, by insertingrafter line 25 the
followlng:

"3, The person conducts an activity constituting a
criminal offense in the fcod service establishment and
is convicted of a serious misdemeanor Or a MOre
cerious offense as a result.”

4. Page 4, by striking lines 26 through 34.

5. Page $, by inserting aftar line 11 the
following:

"3, The person conducts an activity conscicuting &
criminal offense in the hotel and is convictad of =2
serious misdemeanor or & maTs Serious oifensz as a
result.”

6. Page 5, by striking lines 12

7. Page 6, by inserting after .
following:

w3, The person conducts an activity constituting a
criminal offerse in the home food estabiishment and 1s
convicted of a serioys misdemeanor or a more serious
offense as a result.”

8. By renumbering as necessary.
By COMMITTEE ON EUMAN RESOURCES
BAVERLAND of Polk, Chairperson
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HOUSE AMENDMENT TO
SENATE FILE 412

$-3520

gL Amenc Senate rFi.e 412, as amended, passed, and
o teprinced by tre Serate, as fclicws:
1. Page 4, by 'rser: ng afzer line 7 =he

£ollowing:

"3. The perscon conducts an activity Co”**':u,_.g 3
criminal offense in the ond establishment and is
convicted o0f a serious nmisdemeanc: ¢r a Tore serious
offense as a res:

Vel ve E Be s WU N S S0 BY NS RFE)

2. Page 4, by strixing lirnes 8 :through 16.
10 3. Page 4, Dy inserting after line 2S5 the
il follo'\o\;-ug:
12 "3. The person ccnducts an activity censtituting 2

13 ¢riminagl offense in the food service eszablishment and

14 1s convicted of a serious misdem2anor 9L a more

15 sericus oifense as a EESJl "

Lé 4, DPage 4, DV siriding li:es 26 throucn 24.

W7 5. Page 5, by lnseérting after line 11 tne

18 following:

is "3. The Dperson conducts an activity constituting a
20 crimingil ocfferse in the hotel and is conviczed of a
21 sericus misdemeanct or 4 more sericus cfferse as a
22 resuxt."”

23 6. Page 5, by striking ilires 12 Zhrough 28.

24 7. Page 6, by inserting 2after line 2 the

2S5 following

@ 26 "3. The person conducCts an activity censtituting 2

= 27 crimiral offerce 1n Zhe home f£food establlighmens and is
28 convicted of a serious misdemeansr or a nor e

29 offense as a result.
20 8. Bv renumbering as necessary.
RECEIVED FROM TEE HQOUSE

§-3520 FILED APRIL 22, 1991
/ S e ",/,?3 ,/?’ C;f sy
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SR i R SENATE/HOUSE FILE 5442
BY (PROPOSED DEPARTMENT OF
INSPECTIONS AND APPEALS
BILL)
Passed Senate, Date Passed House, Date
Vote: Ayes Nays Vote: Ayes Nays
Approved

A BILL FOR

An Act relating to the department of inspections and appeals by
- expanding its investigatory authority, providing that certain

information regarding health care facilities be available to
the public, relating to health care facilities under
receivership, providing additional grounds for suspension and
revocation of certain licenses issued by the department,
increasing criminal penaities for wanton neglect of a resident
of a health care facility, and providing an effective date.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

TLSB 1295DP 74
aa/sc/14
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Section 1. Section 10A.402, subsection 7, Code 1991, is
amended to read as follows:

7. Investigations relative to the administration of the
state supplemental assistance program, the state medical
assistance program, the food stamp program, amd the aid to
dependent children program and any other state or federal

benefit assistance program.

Sec. 2. Section 135B.12, Code 1991, is amended to read as
follows:

135B.12 CONFIDENTIALITY.

The department's final findings or the final survey
findings of the joint commission on the accreditation of

health care organizations or the American osteopathic
association with respect to compliance by a hospital with

requirements for licensing or accreditation shall be made
avallable to the public in a readily available form and place.
Other information relating to a hospital obtained by the
department which does not constitute the department's findings
from an inspection of the hospital or the final survey
findings of the joint commission on the accreditation of
nealth care organizations or the American osteopathic
asscciation shall not be made available to the public, except
in proceedings involving the denial, suspension, or revocation
of a license under this chapter. The name of a person who

files a complaint with the department shall remain
confidential and shall not be subject to discovery, subpoena,
or other means of legal compulsion for its release to a person
other than department employees or agents involved in the
investigation of the complaint.

Sec. 3., Section 135C.30, subsection 4, paragraph d,
unnumbered paragraph 1, Code 1991, is amended to read as

follows:
£xpenses incurred by the facility in the ordinary course of
business, such as employees' salaries and accounts receivabie

payvable.
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Sec. 4. Section 135C.37, unnumbered paragraph 2, Code
1991, is amended by striking the paragraph.

Sec. 5. Section 135C.38, subsection 1, Code 1991, 1s
amended by striking the subsection and inserting in lieu
thereof the following:

1. a. Upon receipt of a complaint made in accordance with
section 135C.37, the department or care review committee shall
make a preliminary review of the complaint. Unless the
department or committee concludes that the complaint is
intended to harass a facility or a licensee or is without
reasonable basis, it shall within twenty working days of
receipt of the complaint make or cause to be made an on-site
inspection of the health care facility which is the subiect c¢f
the complaint.

b. The complaint investigation shall include, at a
minimum, an interview with the complainant, the alleged
perpetrator, and the victim of the alleged violation, if the
victim is able to communicate, if the complainant, alleged
perpetrator, or victim is identifiable, and if the
complainant, alleged perpetrator, or victim is available.
Additionally, witnesses who have knowledge of facts related to
the complaint shall be interviewed, if identifiable and
available. The names of witnesses may be obtained from the
ccmplainant or the victim. The files of the facility may be
reviewed to ascertain the names of staff persons on duty at
the time relevant to the complaint. The department shall
apply a preponderance of the evidence standard in determining
whether or not a complaint is substantiated. For the purposes
of this subsection, "a preponderance of the evidence standard"”
means that the evidence, considered and compared with the
evidence opposed to it, produces the belief in a reasonable
mind that the allegations are more likely true than not true.
"A preponderance of the evidence standard" does not require
that the investigator personally witnessed the alleged

viclation.




0 ~J O N b W R

i . S R % N N S O B 6 B T N T N R S T = = = R = = R S R S
L B = ¥ R Ty I R . T = U+ - NG T's (NS T ST PUT 3¢ S S SN

-

L

32
33
34
35

c¢. The department may refer to the care review committee
of a facility any complaint received by the department
regarding that facility, for initial evaluation and
appropriate action by the committee.

Sec. 6. Section 135C.38, Code 1991, is amended by adding
the following new subsection:

NEW SUBSECTION. 1A. a. The complainant shall be promptly
informed of the result of any action taken by the department
Or committee in the matter. The complainant shall also be
notified of the name, address, and telephone number of the
designated protection and advocacy agency if the alleged
viclation involves a facility with cne or more residents with

developmental disabilities or mental illness.

b. Upon conclusion of the investigation, the department
shall notify the complainant of the results. The notification
shall include a statement of the factual findings as
determined by the investigator, the statutory or regulatory
provisions alleged to have been violated, and a summary of the
reasons for which the complaint was or was not substantiated.

c. The department shall mail the notification to the
complainant without charge. Upon the reguest of the
complainant, the department shall mail to the complainant,
without charge, a copy of the most recent final findings
regarding compliance with licensing requirements by the
facility against which the complaint was filed.

d. A person who is dissatisfied with any aspect of the
department's handling cf the complaint may contact the long-
term care resident's advocate, established pursuant to section
249D.42, or may contact the protection and advocacy agency
designated pursuant to section 135C.2 if the complaint relates
to a resident with a developmental disability or a mental
illness.

Sec. 7. Section 137A.9%, Code 1991, is amended by striking
the section and inserting in lieu therecf the following:

137A.9 SUSPENSICN OR REVOCATION OF LICENSES.

-3-
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The department may suspend or revoke a license issued to a
person under this chapter if any of the following occurs:

1. The person's food establishment does not conform to a
provision of this chapter or a rule adopted putsuant to this

chapter.

2. The person violates a provision of this chapter or a
rule adopted pursuant to this chapter.

Sec. 8. NEW SECTION. 137A.21 CRIMINAL ACTIVITY.

A food establishment shall not be used to conduct an
activity constituting a criminal offense. However, this
section does not apply to or prohibit the operation of a food
establishment if the person licensed to operate the
establishment is unable to prevent the conduct, or the person
does not know of the conduct and a reasonable person licensed
to operate a similar establishment also would not have iknown

cf the conduct.

Sec. 9. NEW SECTION. 137B.11 SUSPENSION OR REVOCATION OF
LICENSES.

The department may suspend or revoke a license issued to a
person under this chapter if any of the following occurs:

1. The person's food service establishment does not
conform to a provision of this chapter or a rule adopted

pursuant to this chapter.

2. The person violates a provision of this chapter or a
rule adopted pursuant to this chapter.

Sec. 10, NEW SECTION. 137B.17 CRIMINAL ACTIVITY.

A focd service establishment shall not be used to conduct
an activity constituting a criminal offense. However, this

section does not apply to or prohibit the operation of a food
service establishment if the person liicensed to operate the
establishment is unable to prevent the conduct, or the person
dces not know of the conduct and a reasonable person licensed
to operate a similar establishment also would not have known

of the conduct.
Sec. 11. Section 137C.10, Code 1991, is amended by

_4_
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striking the section and inserting in lieu thereof the
following:

137C.10 SUSPENSION OR REVOCATION OF LICENSES.

A regulatory authority may suspend or revoke a license
issued to a person under the Iowa hotel sanitation code 1if any
of the following occurs:

1. The person's hotel does not conform to a provision of
the Iowa hotel sanitation code or a rule adopted pursuant to
this chapter.

2. The person violates a provision of the Iowa hotel
sanitation code or a rule adopted pursuant to this chapter.

Sec. 12. NEW SECTION. 137C.13 CRIMINAL ACTIVITY.

A hotel shall not be used to conduct an activity
constituting a criminal offense. However, this section does

not apply to or prohibit the operation of a hotel if the
person licensed to operate the hotel is unable to prevent the
conduct, or the person doces not know of the conduct and a
reasonable person licensed to operate a similar hotel also
would not have known of the conduct.

Sec. 13. NEW SECTICN. 137D.7 CRIMINAL ACTIVITY.

A home food establishment shall not be used to conduct an
activity constituting a criminal offense. However, this

section does not apply to or prohibit the operation of a home
food establishment if the person licensed to operate the
establishment is unable to prevent the conduct, or the person
does not know of the conduct and a reasonable person licensed
to operate a similar establishment also would not have known
of the conduct.

Sec. 14. NEW SECTION. 137D.8 SUSPENSION OR REVOCATION OF
LICENSES.

The department may suspend or revoke a license issued to a
person under this chapter if any of the following occurs:

1. The person's home food establishment does not conform
to a provisicon of this chapter or a rule adopted pursuant to

this chapter.




1. A person commits wanton neglect of a resident of a

health care facility when the person knowingly acts in a
9 manner likely to be injurious to the physicaly or mental er

10 morat welfare of a resident of a health care facility as
11 defined in section 135C.l. Wanton-negiecec-of-a-resident-of-a
12 reaith-care-faciirty-ts-a-seriocus-miredemeansrs
13 2. A person who commits wanton neglect resulting in
i4 serious injury to a resident of a health care facility is

M 1 2. The person violates a provision of this chapter or a
a 2 rule adopted pursuant to this chapter.

3 Sec. 15. Section 726.7, Code 1991, is amended to read as

4 follows:

5 726.7 WANTON NEGLECT OF A RESIDENT OF A HEALTH CARE

& FACILITY.

7

8

15 guilty of a class "C" felony.
i6 3. A person who commits wanton neglect not resulting in

17 serious injury to a resident of a health care facility is
@ 18 guilty of an aggravated misdemeanor.

19 4. Wanton neglect of a resident of a health care facility

20 is not a lesser included offense of any other offense and may

21 be charged in addition to any other offense that may be

22 alleged to have been committed in connection with the facts

23 and circumstances surrounding the neglect.

24 Sec., 16, Sections 1 and 2 of this Act, being deemed of

25 immediate importance, take effect upon enactment.

26 EXPLANATION

27 Section 1 of the bill allows the department of inspections

28 and appeals to conduct investigations of state and federal
29 benefit assistance programs in addition to those currently
30 conducted. This section becomes effective upon enactment.
31 Secticn 2 provides that the final survey findings of

32 hospitals accredited by the American osteopathic association
33 are available to the public. This section is effective upon
34 enactment.

35 Section 3 provides that payment of expenses of a health

_6_
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care facility under receivership, including accounts payable
rather than receivable as currently provided in the Code, is
the responsibility of the facility unless a court directs
otherwise,

Section 4 deletes conflicting language relating to
infermation provided to a person filing a complaint against a
health care facility.

Section 5 reorganizes existing language in the Code
regarding the department's procedure upon receipt of a
complaint about a health care facility.

Secticn 6 reorganizes existing language in the Code
regarding information available to a person filing a complaint
against a health care facility which provides that the
department shall mail notification of the factual findings of
the department's investigatcr, the statutory or regulatory
provisions alleged to have been violated, and a summary of the
reasons for which the complaint was or was not substantiated.
This section provides that the department shall mail the
notification to the complainant without charge, and upon
request of the complainant shall mail without charge a copy of
the most recent final findings regarding compliance with
licensing requirements by the facility.

Sections 7 through 14 relate to chapters 137A through 137D
which provide for the regulation of commercial establishments,
including food establishments, food service establishments,
hoteis, and home food establishments. Persons operating these
establishments are required to be licensed by the department
of inspections and appeals. The department, and in some cases
local regulatory authorities are responsible for enforcing the
provisions of these chapters. Chapters 137A and 137C provide
that a license of a person operating a food establishment or a
hotel may be revcked for cause. This bill provides that the
license of a person operating any one of these four commercial
establishments may be suspended or revoked. The bill also

5 proli its the use of an establishment to conduct criminal

_7_
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activity. The prohibition does not affect the license of a
person who is not able to prevent the criminal activity, or of
a person who is unaware of the activity if a reasonable person
cperating a similar establishment would not have been aware of
the activity. |

Secticn 15 increases the penalty for wanton neglect of a
resident of a health care facility from a serious misdemeanor
to a class "C" felony if neglect results in serious 1injury,
and an aggravated misdemeanor if the neglect does not result
in serious injury. The section also provides that wanton
neglect is not a lesser included offense to any other offense
and may be charged in addition to any other offense committed
in connection with the facts and circumstances surrounding the
neglect. The section also deletes acts likely to be injurious
to the moral welfare of the patient from the definition of
wanton neglect.

Section 16 provides effective dates for sections 1 and 2 of
the bill.

BACKGROUND STATEMENT
SUBMITTED BY THE AGENCY

This bill allows the department to conduct additional
investigations, clarifies which information is confidential
and public related to hospitals and health care facilities,
makes technical corrections, provides the department with
additional authority in revoking licenses of food-related
establishments, and increases penalties for wanton neglect of
health care facility residents.

The bill allows the department to conduct investigations of
state and federal benefit assistance programs, in addition to
those they currently conduct. The department has been
approached about conducting investigations for a federal
agency. The current law does not appear to allow the conduct
of these investigations even through a chapter 28E agreement.
This language would allow the department to enter into chapter
28E agreewa¢ts to conduct investigations of state or federal

_8_
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benefit assistance programs. This language would become
effective upcn enactment.

The bill clarifies which information is available to the
public relating to hospital surveys, Final survey findings of
hospitals accredited by the American ostecopathic association
were inadvertently omitted in previous legislation. This
language would become effective upon enactment.

The bill adds language to include the alleged perpetrator
of a complaint in the interview process of a complaint
investigation if the alleged perpetrator is identifiable and
available. This is current departmental policy.

The bill clarifies what information is available to
complainants under chapter 135C. Current language under
section 135C.37 allowed for information to be given to a
complainant that was unavailable and was in conflict with
language under section 135C.38., The new language clarifies
what information is available, while still providing for this
information at no cost to the complainant.

The bill allows for the suspension or revocation of an
establishment's license if the establishment is used to engage
in criminal activity, such as drug dealing, fencing stolen
merchandise, or food stamp viclations. The suspension or
revocation would only occur following the conviction of
criminal activities. The establishments affected are food
establishments, food service establishments, home food
establishments, and hotels and motels. Currently, the law
only provides for the revocation of an establishment's license
if sanitation standards are not met. If criminal activity is
occurring in an establishment, government has a duty to its
citizens to protect their health and safety from being
jeopardized by this activity. Suspension of a license is
being added to provide additional disciplinary options.

The bill amends chapter 726 to increase the criminal
peralties for wanton neglect of a resident of a health care
facility. The izxtreac2 penalties are the same as the

-9~
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1l penalties for child endangerment. The department believes

2 that residents of health care facilities are as important as
3 children, and thus, the penalties should be the same,

4
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SENATE FILE 412

AN ACT
RELATING TO THE DEPARTMENT OF IMSPECTIONS AND APPEALS BY
EXPANDING ITS I[NVESTIGATORY AUTHORITY, PROVIDING THAT
CEATAIN INPORMATION REGARDING HEALTH CARE FACILITILS BE
AVAILARLE TO THE PUBLIC, RELATING TO HEALTH CARE FACILITIES
IINDER RECEIVERSHIP, PROVIDING ADDITIONAL GROUNDS FOR SUSPEN-

S10M AMD REVOCATION OF CERTAIN TLICENSES [SSUED BY THE DEPART-

KENT, LNCREASTHNG CRIMINAL PENALTIES FOR WANTON NEGLECT OF A
RESIDENT OF A HEALTH CARE FACILITY, AND PROVIDING AN EFFEC-
TIVE DATE AND A PENALTY,

BE IT ENACTED BY THE GFENERAL ASSFMBLY QF THE STATE OF [OWA:
Section 1. Section 10A.402, subsection 7, Code 1991, is

arended to read as follows:
7. Investigations relative tu the administration of the

state supplenental assistance program, the state medical

assistance program, the food stamp program, and the aid to
dependent children program and any other state or federal
benefit asgistance program.

Senate File 412, p. 2

Sec. ¥. Section 135B,12, Code 1991, is amended ko cead as
Follows:

13158.12 CONFIDERTEALITY.

The department's tinal findings or the Einal survey
Eindings of the joint comnission on the accreditation of
health care organizations or the hmerican osteopathic
assogiation with cespect to compliance by a hospital with
requirements for Licensing or accreditation shall be made
available to the public in a readily available fora and place.
Other ioformation relating to a hospital obtained by the
department which does not constitute the department's findings
from an inspection of the haospital or the (inal survey
findings of the joint commission on the accreditation of

health care orqanizations or the American osteopathic

in proceedings involving the denial, suspension, or revocation
of a license under this chapter. The name of a person who
files a complaint with the department shall remain
confidential and shall not be subject to discovery, subpcena,
ar other means of legal compulsion For its release to a person
other than department erployees or agents involved in the
investigation of the complaint.

Sec. 3. Section 135C.J0, subsection 4, paragraph d,
unnumbered paragraph 1, Code 1991, is amended to read as
follows:

FExpenses incurred by the facility in the ordinacy course of
business, such as employees' salaries and accounts veeetvahie
payable.

Sec. 4. Section 135C.37, unnumbered paragraph 2, Code
1991, is amended by striking the paragraph.

Sec. 5. Section 135C.38, subsection 1, Code 1991, is
amended by striking the subscction and inserting in lieu
thereof the following:

1. a. Upon teceipt of a complaint made in accordance with
section 135C.37, the department or cace review comnittee shall




Senate File 412, p. 1

rake a preliminary ceview of the complaint. Unless the
depacrtment or committee concludes that the complaint is
intended to harass a facility or a licensee or is without
ceasonable basis, it shall within twenty working days of
ceceipt of the complaint make or cause to be made an on-site
inspection of the health care facility vhich is the subject of
the complaint.

b, The complaint iavestigation ahall include, at a
minimum, an interview with the complainant, the alleged
petpetcator, and the victim of the alleged violation, if the
victim is able to communicate, if the complaipant, alleged
perpetrator, or victim lg identifjable, and if the
complainant, alleged perpetrator, or victim is available.
Additionally, witneases who have knowledge of facts related to
the complaint shall be interviewed, if identifiable and
available. The names of witnesses may be obtained from the
complaimant or the victim. ‘The files of the facility may be
reviewed to ascertain the names of staff pecsons on duty at
the time relevant to the complaint, The depactment shall
apply a preponderance of the evidence satandard in determining
whether or not a complalint is substantiated. For the purposes
of this subsection, "a preponderance of the evidence standard”
means that the evidence, considered and conpared with the
evidence opposed to it, produces the belief in a reasonable
mind that the allegations ace more Likely true than not true.
"A prepondecance of the evidence standard" does not require
that the investigator personally witnessed the alleged
violation,

¢. The departmeat may cefer to the care review committee
of a facility any complaint received by the department
reqarding that facility, for initial evaluation and
appropriate action by the committee.

Sec. 6. Section 135C.38, Code 1991, is amended by adding
the following new subgection:

Senate File 412, o, 4

NEW SURSECTION, 1A, a, The complainant shall be prorptly
infoemed of the result of any action taken by the department
or cormittee in the ratter., The complainant shaltl also be
notified of the name, address, and telephone number of the
designated protection and advocacy ageancy if the alleged
violation involves a facility with onc or more cesidents with
developriental) disabilities or mental illaess.

b. Upon conclusion of the investigation, the departrent
shall notify the complainant of the results, The notification
shall include a statement of the facrtual findings as
determined by the investigator, the statutory or requlatoey
provisions alleged to have been violated, and a summary of the
reasons for which the complaint was oc¢ was not subsatantiated.

. The Jdepartment shall mail the notification to the
complainant without charge, Upon the regquest of the
complainant, the department shall mail to the complainant,
without charge, a copy of the most recent final findings
regarding compliance with licensing requirements by the
facility against which the complaint was flled.

d. A person who ig dissatisfied with any aspect of the
department "s handling of the complaint may contact the long-
tern care resident's advocate, eatablished pursuant to secrtion
1490D.42, or may contact the protection and advocacy agency
designated pursvant to section 135C.2 i€ the complaint relates
to a resident with a developmental disability or a mental
illnesas,

Sec. 7. Section 137A.9, Code 19%), is amended by striking
the section and inserting in lieu theceof the following:

137A.9 SUSPEMSION QR REVOCATION OF LICENSES.

The department may suspend or revoke a lirense issued to a
person under this chapter if any of the f[olloding accurs:

1. The person’'s food establishment does not conform to a

provision of this chapter or a rule adopted pursuaant to this

chapter.




Senate File 412, p. $

2. The person vinlates a provision of this chapter o¢ a
rule adopted pursuant to this chapter.

3. The pecson conducts an activity constituting a criminat
offense in the food establishment and is coavicted of a
seciowsd misdemeanor ot a more serious of fFense as a result,

Sec. B, NPW SECTIOM., 137B.11 SUSPENSION OR REVOCATION OF
LICENSES,

The depacrtment may suspend or revoke a license issued to a
person under this chapter if any of the following occurs:

1. The person's food secvice establishment does not
conform to a provision of this chapter or a cule adopted
pursuant to this chapter.

2. The person violates a provision of this chapter or a
rule adopted pursuant to this chapter.

3. The person conducts an activity constituting a criminal
offense in the food service establishment and is coavicted of
a serious misdemeanor or a more serious offense as a result,

Sec. 9. Section 137C.10, Code 1991. ls amended by striking
the section and insecting in lieu theceof the following:

137C.10 SUSPENSION OR REVOCATION OF LICEMSES.

A regulatory authority may suspend or revoke a license
issued to a person under the Iowa hotel sanitation code if any
of the following occurs:

1. The person's hotel does not conform to a orovision of
the lowa hotel sanitation code or a rule adopted pursuant to
this chapter.

2. The person violates a provision of the [owa hotel
sanitation code ot a rule adopted pursuant to this chapter.

3. The person conducts an activity constituting a criminal
offense in the hotel and is convicted of a serious misdemeanor
or a more gerious offense as a result.

Sec. 10. MNEW SECTION. 1370.8 SUSPENSION OR REVOCATION OF
ILICENSES.

The department may suspend or revoke a license issued to a
pecson under this chapter if any of the following occurs:

. "'A_
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1. The person's heme food establishrent does not conform
to a provision of this chapter or a rule adopted pursuant to
this chapter,

2. The person violates a provision of this chapter or a
rule adopted pursuant to this chapter.

3. The person conducts an activity constituting a criminal
offense in the home food establishment and is convicted of a
serious misdemeanor of a more serious offense as a result,

Sec. ll. Section 249A.2, Code 1991, is amended by adding
the following new subsection:

HEW SUBSECTEON. JA. “Provider" means an individual, firm,
corporation, association, or institution which is providing or
has been approved to provide medical assistance to recipients
under this chapter.

Sec. 12. NEW SECTION, 249A.8 FRAUDULENT PRACTICE.

A person wha Xnowingly makes or causes to be made false
statements or misrepresentations of matecrial facts in
application for payment of services or merchandise rendered or
purportedly rendcred by a provider participating in the
medical assistance program under this chaptec is quilty of a
fraudulent practice.

Sec. 1. Section 726.7, Code 1991, is amended to read as
follows:

726.7 WANTON NEGLECT OF A RESIDENT OF A HZALTH CARE
FACILITY.

1. A person commits wanton neglect of a resident of a
health care facility when the person knowingly acts in a
wanner likely to be injurious to the physicaly or mental ov
morat welfare O0f a resident of a health care Facllity as
defined im section 135C.1. Hanrton-neqieck-of-a-residenv-of-a
heatth-eare-Eactirty-ita-a-sertous-mindemeanors

2. _A person vho commits wanton neglect resulting in

serious injury to_a resident of a health care Efacility is

Ly 4S
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3. A person who commits wanton neglect not resulting in .
serious injury to a resident of a health care facility is

gquilty of an aggravated misdemeanor.
Sec. 14. Sections 1 and 2 of this Act, being deemed of
immediate importance, take effect upon enactment.
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