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A BILL FOR

An Act relating to probate code provisions with respect to
testamentary trusts, investments by fiduciaries,
conservatorships, and the distribution of decedents' property

by affidavit.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

SENATE FILE 213
5-3181

Amend Senate File 213 as follows:

1. Page 2, lire 33, by inserting after the word
"instrument." the following: “In the abserce of an
express provision to the contrary in the governing
instrument, a fiduciary shail not be deemed %o nave
breached the person's fiduciary duties for continuing
to hold preoperty received into an account at the
account's inception or subsequently added to the
account or acquired pursuant to proper authority if
the fiduciary, in good faith and with reasonable
11 prudence, considers that retention is in the best
12 interest of the trust or estate or in furtherance of
13 the goals of the governing instrument."
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Secticn 1. Section 6$33.10, subsecition 4, Code 1991, is

amended to read as follows:

4. Trusts and trusiees,

Except as otherwise provided in this subsection, the
appointment of trustees; the granting of letters of
trusteeship; the administration of testamentary trusts; the
administration of express trusts where jurisdiction is
specifically conferred on the court by the trust instrument;
the administration of express trusts where the adminisiration
of the court is 1nvoked by the trustee, beneficlary, or any
interested party; the administration of trusts which are
established by a decree of court and result in the
administration therecf by the court; and the settlement and
closing of all such trusts.

A trust which i1s administered solely or jolntly by a bank
or trust company referred to in section 633.63, subsection 2,
is not subject to the ijurisdictien of the court unless
jurisdiction is invoked by the trustee or beneficiary, or if
otherwise provided by the governing instrument. Upon
application by a bank or trust company administering a trust
which ts was in exlistence on the-effective-date-of-this-act
May 20, 1985, and is subject to the court's jurisdiction, anc

following notice to the beneficiaries as provided in section

633.40, subsection 4, tne court may-for—geod-caunse-shown shall

release the trust from further jurisdiction unless one or more

beneficiaries object, on the condition that jurisdiction may

be thereafter invoked by the trustee or beneficlary.

The provisions of unnumbered paragraph 2 shall be effective

for appiications filed on or after July 1, 199:1.
Sec. 2. NEW SECTION. 633.76A EXCEPTION -- VOTING OF
PUBLICLY TRADED SECURITIES,

Where there are two or more fiduciaries, a fiducilary may

delegate to another fiducliary the power to vote pubdblicly
traded securities, uniess the instrumenti Creatiag the estate

provides to the contrary. The delegating fiduciary shail nct
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be personally liable for the manner in which such securities

are voted by the fiduciary to whom the power is delegated.
Sec. 3. Section 633.123, subsection 1, Code 1991, is

amended by striking the subsection and inserting in lleu

therecf the following:
1. INVESTMENTS BY FIDUCIARIES. When investing,

reinvesting, purchasing, acquiring, exchanging, selling, and

O ~ O U s W by

managing property for the benefit of another, a fiduciary

9 shall exercise the care, skill, prudence, and diligence under
10 the circumstances then prevailing that a prudent person acting
11 in a like capacity and familiar with such matters would use to
12 attain the purposes of the account. This standard requires

13 that when making investment decisions, a fiduciary shail

14 consider the role that the investment plays within the

15 account's portfolic of assets and may consider the general

16 economic conditions, the anticipated tax consequences of the

17 investment, the anticipated duration of the account, and the

'-x

18 needs of all beneficiaries of the account.

19 The propriety of an investment decision is to be determined
20 by what the fiduciary knew or should have known at the time of
21l the decision about the inherent nature and expected

22 performance of the i1nvestment, the attributes of the account
23 portfolio, the general economy, and the needs and objectives
24 of the beneficiaries of the account as they existed at the

25 time of the investment decision.

26 Sec. 4. Section 633.123, subsection 2, unnumbered

27 paragraph 1, Code 1991, is amended by striking the unnumbered
28 paragraph and inserting in lieu thereof the following:

29 ACTIONS PURSUANT TO GOVERNING INSTRUMENT. A fiduciary

30 acting under a governing instrument is not liable toc anyone

31 whose interests arise from the instrument for the fiduciary's
32 good faith reliance on the express provisions cf the

3/4/> 33 instrument.

4 Sec. 5. Section 633.175, Code 1991, is amended to read as
35 follows:
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5633.175 WAIVER OF BOND BY COURT.

The court may, for good cause shown, exempt any fiduciary
from giving bond, previded if the court finds that the
interests of creditors and distributees will not thereby be

prejudiced. However, the court shall not exempt a conservalor

from giving bond in a conservatorship with total assets of

more than ten thousand dollars, excluding real property,

unless it is a voluntary conservatorship in which the

petitioner is eighteen years of age or older and has waived

bond in the petition,

Sec. 6. NEW SECTION. 633.356 DISTRIBUTION OF PROPERTY BY
AFFIDAVIT.

1. When the gross value of the decedent's perscnal

property does not exceed ten thousand dollars and there i1s no
real property o0t the real property passes to a surviving
spouse as joint tenant with right of survivership, and tf
forty days have elapsed since the death of the decedent. the
successor of the decedent as defined in subsection 2 may, by
filing an affidavit prepared pursuant to subsection 3, and
without procuring letters of appointment, do any of the
following with respect to one or more particular items of
persconal property:

a. Receive any particular item of property that is
tangible personal property of the decedent.

b. Have any particular item of property that is evidence
of a debt, obligation, interest, right, security, or chose in
action belonging to the decedent transferred.

c. Collect the proceeds from any life insurance policy or
any other item cf property for which a beneficiary has not
been designated.

2. "Successor of the decedent" means:

a. If the decedent died testate, the bereficiary or

neneficiaries who succeeded to the particular item ¢
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decedent's lifetime is a beneficiary under the decedent's will
1f the trust succeeds to the particular item of property under
the decedent's will.

b. If the decedent died intestate, the person or persons
who succeeded to the particular item of property of the
decedent under the laws of intestate succession of this state.

3. To collect money, receive tangible persona:l property,
or have evidences of intangible personal property transferred
under thnis chapter, the successor of the decedent shall
furnisn to the holder of the decedent's property an affidavit
under penalty of perjury stating all of the following:

a. The decedent's name and the date and place of the
decedent's death.

b. That at least forty days have elapsed since the death
of the decedent, as shown by an attached certified copy of the
death certificate of the decedent.

¢. That the gross value of the decedent's personal
property does not exceed ten thousand dollars and there 1s no
real property or the real property passes to a surviving
spouse as joint tenant with right of survivorship.

d. A description of the property of the decedent that is
to be paid, transferred, or delivered to the successor.

e. The name, address, and social security number of the
successor of the decedent to the described property, and
whether the successor is under a legal disability.

f. If applicable, that attached copy of the decedent's
will is the last will of the decedent and has been admitted %o
probate or otherwise filed in the office of a clerk of the
district court.

g. That no persons other than those listed in the
affidavit have a right to the interest of the decedent in the
described property.

h. That the affiant requests that the described property
pe paid, delivered, or transferred o the successors of the

decedent to the described property.
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i, That the affiant affirms under penalty of periury that
the affidavit is true and correct.

More than one person may execute an affidavit under this
subsection,.

4. 1If the decedent had evidence of ownership of th

the
property described in the affidavit and the holder of the
property would have the right to reguire presentation of the
evidenrce of ownership before the duty of the holder to pay,
deliver, or transfer the property to the decedent wcuid have
arisen, the evidence of the ownership, if available, shall te
presented with the affidavit to the holder of the decedent's
property.

1f the evidence of ownership is not presented to the holder
of the property, the hclder may require, as & condition for
the payment, delivery, or transfer of the property, that the
successor provide the holder with a bond in a reascrnable
amount determined by the holder to be sufficient to indenmnify
the holder against all liability, claims, demands, loss,
damages, costs, and expenses that the nolder may incur or
suffer by reason of the payment, delivery, or transfer ol the
property. This subsection does not preclude the holder and
the successor freom dispensing with the reguirement tnat a bond
be vrovided, and instead entering i1nto an agreement
satisfactory to the holder concerning the duty of thne
successor to indemnify the holder,

Judgments rendered by any court in this state and mortgages
belonging to a decedent whose personal property 1s belng
distributed pursuant o thic sectior may, without prior corder
of court, be released, discharged, or assigned, in whole or in
part, as to any particular property, and deeds may be executec
in periormance of real estate contracts entered 1ato by the
decedent, where an affidavit made pursuant to subsectlion 3 is
£1led in the office of the county reccrder of the county

ein any judgment, mortgage, cr real estate contract

appears of record,
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S. Reasonable proof of the identity of each successor of
the decedent seeking distribution by virtue of the affidavit
shall be provided to the satisfaction of the holder of the
decedent's property.

6. If the requirements of this section are satisfied:

a. The property described in the affidavit shall be paid,
delivered, or trarsferred to the successor of the decedent's
interest in the property.

b. A transfer agent of a security described in the
affidavit shall change registered ownership on the bocks of
the corporation from the decedent to the person listed on the
affidavit as the successor of the decedent's interest.

If the holder of the decedent’'s property refuses Lo pay,
deliver, or transfer any property or evidence thereof to the
successor of the decedent within a reasonable time, the
successor may recover the property or compel 1ts payment,
delivery, or transfer in an action brought for that purpcse
against the holder of the property. If an action is brought
against the holder under this subsection, the court shall
award attorney's fees to the person bringing the action 1f the
court finds that the holder of the decedent's property acted
unreasonably in refusing to pay, deliver, or transfer the
property to the person as required by this subsection.

7. If the requirements of this section are satisfied,
receipt by the holder of the decedent’s property of the
affidavit constitutes sufficient acquittance for the payment
of money, delivery of property, or transferring the registered
ownership of property pursuant to this chapter and discharges
the holder from any further liability with respect to the
money or prcoperty. The holder may rely in good faith on the
statements in the affidavit and has no duty to ingquire intc
the truth of any statement in the affidavit.

If the requirements of this section are satisfied, the
holder is not liable for any debt cwed by the decedent by

reason of paying money, delivering property, or transferring

-
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8. When a deceased distributee 13 entitlied to money or
cperty claimed in an affidavit presented under this section
witn respeci to a deceased person whose estate 1s belng
adminlstered in this state, the personal representative of the
person whose estate 1s being administered shall present the
affidavit to the court in which the estate is being
administered. The courf shail direct the personal
representative to pay the money or deliver the property to the
person ldentified by the affidavit as the successor of the
deceased distributee to the extent that the ccurt detarmines
that the deceased distributee was entitled to the money or
prooerty under the will or the laws of intestate succession.

9. The procadure provided by this section may ne useG only
if no administration of the decedent’s estate is pending.

Sec. 7. Secticon 633.591, Code 1991, is amended to read as
follows:

633.5%1 VOLUNTARY PETITION FOR APPOINTMENT OF CONSERVATOR
-~ STANDBY BASIS

Any person of full age and sound mind may execute a
verified petition for the voluntary appointment of a
conservator of the person’'s property upon the express
condition that such petition shall be acted upon by the court
only upon the cccurrence of an event specitied or the
existence of a described condition of the mental or physical
health of the petitioner, the occurrence of which event, or
the existence of which conditicn, shall be establisned in the
manner directed in sa:d the petition. The petition, if
executed on or after July-1:7-3989% January 1, 1991, shaill
advise the proposed ward of a conservator's powers as provided
in section 633.576.
EXPLANATION

es that testamentary trusts with corperate
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the objections of, the beneficiaries. This provision is

effective for applications filed on or after July 1, 1991.

The bill also amends the model prudent person lnvestment
act to provide for evaluating investment decisions on the
basis of the performance of the entire account portfolioc ard
provides that a fiduciary is not liable for good faith
reliance on the terms of the instrument governing the
fiduciary.

The bill estabiishes mandatory surety bonds for
conservators of estates in excess of $10,000 and changes the
date for certain disclosures in standby petitions for
guardiansnips and conservatorships to January 1, 1991, from
July 1, 1989.

In addition, the bill establishes a mechanism for
distributing $10,000 or less from decedents' estates by
affidavit. This limits its application to those situatlons

where no Iowa inher:tance tax 1s due.

.83 15778V 74
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A BILL FOR

1 An Act relating to probate code provisions with respect to
testamentary trusts, investments by fiducliarlies,
conservatorships, and the distribution of decedents' property
by affidavit.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

St 213
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Section 1, Section 633.10, subsection 4, Code 1991, is
amended to read as follows:

4. Trusts and trustees.

Except as otherwise provided in this subsection, the
appointment of trustees; the granting of letters of
trusteeship; the administration of testamentary trusts; the
administration of express trusts where jurisdiction is
specifically conferred on the court by the trust instrument;
the administration of express trusts where the administration
of the court is invoked by the trustee, beneficiary, or any
interested party; the administration of trusts which are
established by a decree of court and result in the
administration thereof by the court; and the settlement and
closing of all such trusts.

A trust which is administered solely or jointly by a bank
or trust company referred to in section 633.63, subsection 2,
is not subject to the jurisdiction of the court unless
jurisdiction is invoked by the trustee or benefliciary, or 1if
otherwise provided by the governing instrument. Upon
application by a bank or trust company administering a trust
which ts wasS in existence on the-effeetive-date-of-this-Act
May 20, 1985, and is subject to the court's jurisdiction, and

following notice to the beneficiaries as provided in section

633.40, subsection 4, the court may-for-geod-canse-shown shall

release the trust from further jurisdiction unless one or more

peneficiaries object, on the condition that jurisdiction may

be thereafter invoked by the trustee or beneficiary.

The provisions of unnumbered paragraph 2 shall be effective

for applications filed on cor after July 1, 1991.
Sec. 2. NEW SECTION. 633.76A EXCEPTION -- VOTING OF
PUBLICLY TRADED SECURITIES.

Where there are two or more fiduciaries, a fiduciary may
delegate to ancther fiduciary the power to vote publicly
traded securities, unless the instrument creating the estate

provides to the contrary. The delegating fiduciary shall not
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be personally liable for the manner in which such securities
are voted by the fiduciary to whcm the power is delegated.

Sec. 3. Section 633.123, subsection 1, Code 1991, is
amended by striking the subsection and inserting in lieu
thereof the following:

1. INVESTMENTS BY FIDUCIARIES. When investing,
reinvesting, purchasing, acquiring, exchanging, selling, and
managing property for the penefit of another, a fiduciary
shall exercise the care, skill, prudence, and d:iligence under
the circumstances then prevailing that a prudent person acting
in a like capacity and familiar with such matters would use to
attain the purposes of the account. This standard requires
that when making investment decisions, a fiduciary shall
consider the role trat the investiment plays within the
account's portfolio of assets and may consider the general
economic conditions, the anticipated tax consequences of the
investment, the anticipated duration of the account, and the
needs of all bereficiaries of the accourt.

The propriety of an investiment decision is to be determined
by what the fiduciary knew or shou:id have kncwn at the time cf
the decision about the inherent nature and expected
performance of the investment, the attributes of the account
portfolio, the general economy, and the needs and objectives
of the beneficiaries of the account as they existed at the
time of the investment decision.

Sec. 4. Sectiocn 633.123, subsection 2, unnumpered
paragraph i, Code 1991, is armended by striking the unnumbered
paragraph and inserting in lieu thereof the following:

ACTIONS PURSUANT TO GOVERNING INSTRUMENT. A& fiduciary
acting under a governing instrument is not liable to anyone
whose interests arise from the instrument for the Iiduciary's
good faith reliance on the express provisions of tne

instrumenz. In the absence of an express Provision Lo the
Chn— —a

contrary it the governing instrument, a ficdugiary shall not be

deemed to have breached the person's fiduciary duties for

-2-
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continuing_to hold property received into an account at the .

account's inception or subseguently added to the account or

acquired pursuant to proper authority 1if the fiduciary, in

good faith and with reasonable g;udengg, considers that

retention 1s in the hest interest of the trust or estate or in

furtherance of the goals of the governing instrument.
Sec. 5. Section 633.175, Code 1991, is amended to read as

follows:

633.175 WAIVER OF BOND BY COURT.

The court may, for gocd cause shown, exempt any fiduciary
from giving bond, previded if the court finds that the
interests of creditors and distributees will not thereby be
prejudiced. However, the court shall nct exempt & conservator

from giving bond in a conservatorship with total assets of

more than ten thousand dollars, excluding real property,

unless it is a voluntary conservatorship in which the

petitioner is eighteen years of age or older and has waived .
bond in the petition,

Sec. 6., NEW SECTION. 633.356 DISTRIBUTION OF PROPERTY BY
AFFIDAVIT.

1. When the gross value of the decedent's personal

property does not exceed ten thousand dollars and there is no
real property or the real property passes to a surviving
spouse as joint tenrant with right of survivership, and if
forty days have elapsed since the death of the decedent, the
successor of the decedent as defired in subsection 2 may, by
filing an affidavit prepared pursuant to subsection 3, and
without procuring letters of appointment, 4o aay of the
following with respect to one or more particular items of
personal property:

a. Receive any particular item of property that is
tangible personal property of the decedent.

b. Have any particular item of property “tat is evidence
of a debt, obligation, interest, right, security, or chose in .

action belonging to the decedent transferred,

_3__
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c. Collect the proceeds from any life insurance policy or
any other item of property for which a beneficiary has not
been designated,

2. "Successor of the decedent" means:

a, If the dececdent died testate, the beneficiary or
beneficiaries who succeeded to the particular item of property
of the decedent under the decedent's will. For the purposes
of this subsection the trustee 0of a trust created during the
decedent’'s lifetime is a beneficiary under the decedent's wili
Lf the trust succeeds to the particular item of property under
the decedent’'s will.

b. If the decedent died intestate, the person or persons
who succeeced to the particular item of property of the
decedent under the laws of intestate succession of this state.

3. To collect money, receive tangible personal property,
or have evidences of intangible personal proverty transferred
under this chapter, the successor of the decedent shall
furnish to the holder of the decedent's property an affidavit
under penalty of perjury stating ail of the foilowing:

a. The decedent's nrame and the date and place of the
decedent's death.

b. That at least forty days have elapsed since the death
of the decedent, as shown by an attached certified copy of the
death certificate cf thne decedent.

c. That the gross value of the decedent's personal
property does not exceed ten thousand dolilars and there is nc
real property or the real property passes to a surviving
spouse as joint terant with right of survivorship.

d. A description of the property of the decedent that is
to be paid, transferred, or delivered to the successor.

e. The name, address, and social security number of the
successor of the decedent to the described property, and
wnether the successcr 1s under a legal disability.

£. If applicable, that attached copy of the decedert's

will is the last will of the decedent and has been admitied to

-4 -
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probate or otherwise filed in the office of a clerk of the
district court.

g. That no persons other than those listed in the
affidavit have a right to the interest of the decedent in the
described property.

h. That the affiant requests that the described property
be paid, delivered, or transferred to the successors of the
decedent to the described property.

1. That the affiant affirms under penalty of perjury that
the affidavit is true and correct.

More than one person may execute an affidavit under this
subsection.

4. If the decedent had evidence of ownership ¢of the
property described in the affidavit and the holder of the
property would have the right to require presentation of the
evidence of ownership before the duty of the holder to pay.
deliver, or transfer the property to the decedent would have
arisen, the evidence of the ownership, if{ available, shall be

presented with the affidavit to the holder of the decedent's

property.
If the evidence of ownership is not presented to the holder
of the property, the holder may require, as a condition for

the payment, delivery, or transfer of the property, that the
successor provide the holder with a bond in a reasonrable
amount determined by the holder to be sufficient to indemnify
the holder against all liability, claims, demands, loss,
damages, costs, and expenses that the holder may incur or
suffer by reason of the payment, delivery, c¢r transfer of the
property. This subsection does not preclude “he holder and
the successor from dispensing with the requirement that a bond
be provided, and instead entering into an agreement
satisfactory to the nolider concerning the duty of the
successor to indemnify the holder.

Judgments rendered by any court in this state and nortgages

belonging to a decedent whose personal property is being

. ’




distributed pursuant to this section may, without prior orcer
of court, be released, discharged, or assigned, 1n whole or in
part, as to any particular property, and deeds may be executed
in performance of real estate contracts entered into by the
decedent, where an affidavit made pursuant to subsection 3 is
filed in the office of the county recorder of the county
wherein any judgment, mortgage, or real estate contract
appears of record.

5. Reasonable proof of the identity of each successor of
the cdecedent seeking distribution by virtue of the affidavit
shall be provided to the satisfaction of the holder of the
decedent's property.

6. It the requirements of this section are satisfied:

a. The property described in the affidavit shall be paid,
delivered, or transferred to the successor of the decedent's
interest in the property.

b. A& transfer agent of a security descrived in the
affidavit shall change registered ownership on the books of
the ceorporation from the decedent to the person listed on the
affidavit as the successor of the decedent's interest.

If the holder of the decedent’'s property refuses to pay.
deliver, or transfer any property or evidence therecf toc the
successor of the decedent witnin a reasonable time, the
successor may recover the property or compel its paynrent,
delivery, or transfer L1n an action brought for that purpose
against the holder of the property, If an action is5 prought
against the nolder under this subsection, the court shalil
award attorney's fees to the person bringing the action 1f the
court £inds that the nolder of the decedent's property acted
threasonably in refusing to pay, deliver, or transier the
property to the person as reguired by this subsection.

7. If the requ:irements o0f this secticn are satisfied,

ceipt by the holder of the decedent's property of the

idavit constitutes sufficient acquittance for the payment
n

money, delivery ci property, or transferring the registered
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ownership of property pursuant to this chapter and discharges . .
the holder from any further liability with respect to the '
money or property. The holder may rely in good faith on the

statements in the affidavit ard has no duty to ingquire into

the truth ¢of any statement in the affidavit.

If the requirements of this section are satisfied, the
nolder is not liable for any debt owed by the decedent by
reason of paying money, delivering property, or transferring
registered ownership of property pursuant to this chapter.

8. When a deceased distributee is entitled tc money or
property claimed in an affidavit presented under this section
with respect to a deceased person whose estate is being
administered in this state, the personal representative of the
person whose estate is being administered shall present the
affidavit to the court in which the estate is being
administered. The court shall direct the personal
representative to pay the money or deliver the property to the .
person identified by the affidavit as the successor of the
deceased distributee to the extent that the court determines
that the deceased distributee was entitled to the money or
property under the will or the laws of intestate succession.

9. The procedure provided by this section may be used only
if no administration of the decedent's estate is pending.

Sec. 7. Sectlion 633.591, Code 1991, is amended to read as
follows:

633.551 VOLUNTARY PETITION FOR APPOINTMENT OF CONSERVATOR
~—- STANDBY BASIS.

Any person of full age and sound mind may execute a
verified petition for the voluntary appointment of a
conservator of the person's property upon the express
conditlon that such petition shall be acted upon by the court
only upon the cccurrence of an event specified or the
existence of a descriped condition of the mental ¢r physical

health of tne petitioner, the occurrence of which event, or

the existence of which condition, shall be estaplishned in the

-7 -
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s.r. ZIB a7,

manner directed in said the petition, The petition, 1if
executed on or after Suty-*7y-1989 January 1, 1991, shall

advise the proposed ward of a conservator's powers as provided
in section 633.576.
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S.F. H.F.

Section 1, Section 633.10, subsection 4, Code 1951, is
amended to read as follows:

4. Trusts and trustees.

Except as otherwise provided in this subsection, the
appointment of trustees; the granting of letters of
trusteeship; the administration of testamentary trusts; the
administration of express trusts where jurisdiction is
specifically conferred on the court by the trust instrument;
the administration of express trusts where the administration
of the court is invoked by the trustee, beneficiary, or any
interested party:; the administration of trusts which are
established by a decree of court and result in the
administration thereof by the court; and the settlement and
closing of all such trusts.

A trust which is administered solely or jointly by a bank
or trust company referred to in section 633.63, subsection 2,
is not subject to the jurisdiction of the court unless
jurisdiction is invoked by the trustee or beneficiary, or if
otherwise provided by the governing instrument. Upon
application by a bank or trust company administering a trust
which ¢s was in existence on the-effective-date-of-this-act
May 20, 1985, and is subject to the court's jurisdiction, and
following notice to the beneficiaries as provided in section
633.40, the court may-fer-good-cause-shown shall release the

trust from further jurisdiction unless one or more
beneficiaries object, on the condition that jurisdiction may
be thereafter invoked by the trustee or beneficiary.

The provisions of unnumbered paragraph 2 shall be effective

for applications filed on or after July 1, 1991.

Sec. 2. NEW SECTION. 633.76A EXCEPTION -- VOTING OF
PUBLICLY TRADED SECURITIES.

Where there are two or more fiduciaries, a fiduciary may
delegate to another fiduciary the power to vote publicly
traded securities, unless the instrument creating the estate
provides to the contrary. The delegating fiduciary shall not

_l_
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be personally liable for the manner in which such securities
are voted by the fiduciary to whom the power is delegated.

Sec. 3. Section 633.123, subsection 1, Code 1981, is
amended by striking the subsection and inserting in lieu
thereof the following:

1. INVESTMENTS BY FIDUCIARIES. When investing,
reinvesting, purchasing, acquiring, exchanging, selling, and
managing property for the benefit of another, a fiduciary
shall exercise the care, skill, prudence, and diligence under
the circumstances then prevailing that a prudent person acting
in a like capacity and familiar with such matters would use to
attain the purposes of the account. This standard requires
that when making investment decisions, a fiduciary shall
consider the role that the investment plays within the
account's portfolio of assets and may consider the general
economic conditions, the anticipated tax consequences of the
investment, the anticipated duration of the account, and the
needs of all beneficiaries of the account.

The propriety of an investment decision is to be determined
by what the fiduciary knew or should have known at the time of
the decision about the inherent nature and expected
performance of the investment, the attributes of the account
portfolio, the general economy, and the needs and objectives
of the beneficiaries of the account as they existed at the
time of the investment decision.

Sec. 4. Section 633.123, subsection 2, unnumbered
paragraph 1, Code 1991, is amended by striking the unnumbered
paragraph and inserting in lieu thereof the following:

ACTIONS PURSUANT TO GOVERNING INSTRUMENT. A fiduciary
acting under a governing instrument is not liable to anyone
whose interests arise from the instrument for the fiduciary's
good faith reliance on the express provisions of the
instrument,

Sec, 5. Section 633.175, Code 1991, is amended to read as

follows:
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633.175 WAIVER OF BOND BY COURT.

The court may, for good cause shown, exempt any fiduciary
from giving bond, previded if the court finds that the
interests of creditors and distributees will not thereby be
prejudiced. However, the court shall not exempt a conservator
from giving bond in a conservatorship with total assets of
more than ten thousand dollars, excluding real property,
unless it is a voluntary conservatorship in which the
petitioner is eighteen years of age or older and has waived

bond in the petition.

Sec. 6. NEW SECTION. 633.356 DISTRIBUTION OF PROPERTY BY
AFFIDAVIT.

1. When the gross value of the decedent's personal
property does not excced ten thousand dollars and there is no

real property or the real property passes to a surviving
spouse as joint tenant with right of survivorship, and if
forty days have elapsed since the death of the decedent, the
successor of the decedent as defined in subsection 2 may., by
filing an affidavit prepared pursuant to subsection 3, and
without procuring letters of appointment, do any of the
following with respect to one or more particular items of
personal property:

a. Receive any particular item of property that is
tangible personal property of the decedent.

b, Have any particular item of property that is evidence
of a debt, obligation, interest, right, security, or chose in
action belonging to the decedent transferred.

¢. Collect the proceeds from any life insurance policy or
any other item of property for which a beneficiary has not
been designated.

2. "Successor of the decedent" means:

a. If the decedent died testate, the beneficiary or
beneficiaries who succeeded to the particular item of property
of the decedent under the decedent's will. For the purposes
of this subsection the trustee of a trust created during the

_3_
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decedent's lifetime is a beneficiary under the decedent's will
if the trust succeeds to the particular item of property under

the decedent's will.

b. If the decedent died intestate, the person or persons
who succeeded to the particular item of property of the
decedent under the laws of intestate succession of this state,

3. To collect money, receive tangible personal property,
or have evidences of intangible personal property transferred
under this chapter, the successor of the decedent shall
furnish to the holder of the decedent's property an affidavit
under penalty of perjury stating all of the following:

a. The decedent's name and the date and place of the
decedent's death,

b. That at least forty days have elapsed since the death
of the decedent, as shown by an attached certified copy of the
death certificate of the decedent,.

¢c. That the gross value of the decedent's personal
property does not exceed ten thousand dollars and there is no
real property or the real property passes to a surviving
spouse as joint tenant with right of survivorship.

d. A description of the property of the decedent that is
to be paid, transferred, or delivered to the successor.

e, The name, address, and social security number of the
successor of the decedent to the described property, and
whether the successor is under a legal disability.

£. If applicéble, that attached copy of the decedent's
will is the last will of the decedent and has been admitted to
probate or otherwise filed in the office of a clerk of the
district court.

g. That no persons other than those listed in the
affidavit have a right to the interest of the decedent in the
described property.

h. That the affiant requests that the described property
be paid, delivered, or transferred to the successors of the
decedent to the described property.

-4~
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i. That the affiant affirms under penalty of perjury that
the affidavit is true and correct.

More than one person may execute an affidavit under this
subsection.

4., If the decedent had evidence of ownership of the
property described in the affidavit and the holder of the
property would have the right to require presentation of the
evidence of ownership befcre the duty of the holder to pay,
deliver, or transfer the property to the decedent would have
arisen, the evidence of the ownership, if available, shall be
presented with the affidavit to the holder of the decedent's

property. ,
If the evidence of ownership is not presented to the holder
of the property, the holder may require, as a condition for

the payment, delivery, or transfer of the property, that the
successor provide the holder with a bond in a reasonable
amount determined by the holder to be sufficient to indemnify
the holder against all liability, claims, demands, loss,
damages, costs, and expenses that the holder may incur or
suffer by reason of the payment, delivery, or transfer of the
property. This subsection does not preclude the holder and
the successor from dispensing with the requirement that a bond
be provided, and instead entering into an agreement
satisfactory to the holder concerning the duty of the
successor to indemnify the holder,

Judgments rendered by any court in this state and mortgages
belonging to a decedent whose personal property is being
distributed pursuant to this section may, without prior order
of court, be released, discharged, or assigned, in whole or in
part, as to any particular property, and deeds may be executed
in performance of real estate contracts entered into by the
decedent, where an affidavit made pursuant to subsection 3 is
filed in the office of the county recorder of the county
wherein any judgment, mortgage, or real estate contract

appears of record.
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5. Reasonable proof of the identity of each successor of
the decedent seeking distribution by virtue of the affidavit
shall be provided to the satisfaction of the holder of the
decedent's property.

6. If the requirements of this secticn are satisfied:

a. The property described in the affidavit shall be paid,
delivered, or transferred to the successor of the decedent's
interest in the property.

b. A transfer agent of a security described in the
affidavit shall change registered ownership on the books of
the corporation from the decedent to the person listed on the
affidavit as the successor of the decedent's interest.

If the holder of the decedent's property refuses to pay,
deliver, or transfer any property or evidence thereof to the
successor of the decedent within a reasonable time, thg
successor may recover the property or compel its payment,
delivery, or transfer in an action brought for that purpose
against the holder of the property. If an action is brought
against the holder under this subsection, the court shall
award attorney's fees to the person bringing the action if the
court finds that the holder of the decedent's property acted
unreasonably in refusing to pay, deliver, or transfer the |
property to the person as required by this subsection.

7. If the requirements of this section are satisfied,
receipt by the holder of the decedent's property of the
affidavit constitutes sufficient acquittance for the payment
of money, delivery or property, or transferring the registered
ownership of property pursuant tc this chapter and discharges
the holder from any further liability with respect to the
money or property. The holder may rely in good faith on the
statements in the affidavit and has no duty to inquire into
the truth of any statement in the affidavit.

If the requirements of this section are satisfied, the
holder is not liable for any debt owned by the decedent by
reason of paying money, delivering property, or transferring

_6_
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registered ownership of property pursuant to this chapter.

8. When a deceased distributee is entitled to money cr
property claimed in an affidavit presented under this section
with respect to a deceased person whose estate is being
administered in this state, the perscnal representative of the
person whose estate is being administered shall present the
affidavit to the court in which the estate is being
administered. The court shall direct the personal
representative to pay the money or deliver the property to the
person identified by the affidavit as the successor of the
deceased distributee to the extent that the court determines
that the deceased distributee was entitled to the money or
property under the will or the laws of intestate succession.

9. The procedure provided by this section may be used only
if no administration of the decedent's estate is pending.

Sec. 7. Section 633.591, Code 1991, 1s amended to read as
fecllows:

633.591 VOLUNTARY PETITION FOR APPOINTMENT OF CONSERVATOR
-- STANDBY BASIS.

Any person of full age and sound mind may execute a
verified petition for the voluntary appointment of a
conservator of the person's property upon the express
condition that such petition shall be acted upon by the court
only upon the occurrence of an event specified or the
existence of a described condition of the mental or physical
health of the petitiocner, the occurrence of which event, or
the existence of which condition, shall be established in the
manner directed in se+d the petition. The petition, if
executed on or after JSuiy-:*7-3989 January 1, 1991, shall
advise the proposed ward of a conservator's powers as provided
in section 633.576.

EXPLANATION
This bill provides that testamentary trusts with corporate
trustees or co-trustees will, upon application, be withdrawn
from court jurisdiction following notice to, and subject to

_7_
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the objections of, the beneficiaries. This provisicen is
effective for applications filed on or after July 1, 1991.
The bill also amends the model prudent person investment
act to provide for evaluating investment decisions on the
basis of the performance of the entire account portfolio and
provides that a fiduciary is not liable for good faith
reliance on the terms of the instrument governing the

fiduciary.

The bill establishes mandatory surety bonds for
copservators of estates in excess of $10,000 and changes the
date for certain disclosures in standby petitions for
guardianships and conservatorships to January 1, 1991, from
July 1, 1989.

In addition, the bill establishes a mechanism for
distributing $10,000 or less from decedents' estates by
affidavit. This limits its application to those situations
where no Iowa inheritance tax is due.

LSB 1577SC 74
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SEHATE FILE 213

AN ACT
RELATING TO PROBATE CODE PROVISIONS WITH RESPECT TO
TESTAMENTARY TRUSTS, INVESTMENTS BY FIDUCIARIES,
CONSERVATORSHIPS, AND THE DISTRIBUTION QF DECEDENTS'
PROPERTY BY AFFIDAVIT.

BE 1T ENACTED BY THF GFNERAL ASSEMBLY OF THE STATE OF IOWA:

Sectlon 1. Section 633,10, subsection 4, Code 1991, is
amended to read as follows:

4. Trusts and trustees.

Except as otherwise provided in thls subsection, the
appointment of trustees; the granting of letters of
trusteeship: the administration of testameatary trusts; the
administration of exptess trusts where jurisdiction is
specifically conferred on the court by the trust iastrument;
the administration of express trusts where the administration
of the court ls lnvoked by the ttustee, bemeficiary, or any
intereated party; the administration of trusts which are
establlshed by a decree of court and result in the
administration thereof by the court; and the settlement and
closing of all such trusts.

Senate File 213, p. 2

A trust which is administered solely ar jointly by a bank
or trust company referred to in section 633.63, subsection 2,
is not subject to the jucisdiction of the court unless
jurisdiction is invoked by the trustee or beneficliary, or if
otherwise provided by the governing instrument. Upon
application by a bank or trust company administering a trust
which ia was in existence on the-etfective-dare-of-thra-Aet
May 20, 1985, and is subject to the court’'s jurisdiction, and

633.40, subsection 4, the court may-for-good-eauxe-shown shall

reteane the trust from further jurisdiction unless one or more

beneficiaries object, on the condition that jurisdiction may
be thereafter invoked by the trustee oc beneficiary.
The provisions of unnumbered paragraph 2 shall be effective

for applications filed on or after July 1, 1991.

Sec. 2, NEW SECTION. 633.76A FXCEPTION -- VOTING OF
PUBLICLY TRADED SECURITIES.

Wheee thece are two or more fiduciaries, a fiduciary may
delegate to another fiduclary the power to vote publicly
traded securities, unless the instrument cceating the estate
provides to the contracy. The deleqgating fiduciacy shall not
be personally liable Eor the manner in which such securities
are voted by the Fiduciary to whom the power is delegated.

Sec. 3. Section 633.123, subsection L, Code 1991, is
amended by striking the subsection and inserting In lieu
thereof the following:

1. INYESTHMENTS BY FIDUCTARIES, When iovesting,
teinvesting, purchasing, acquiring, exchanging, selling, and
managing property Eor the benefit of another, a ftduciacy
shall exercise the care, skill, ptudence, and diligence under
the circumstances then prevailing that a prudent person acting
in a like capacity and familiar with such matters would use to
attain the purposes of the account. This standard requires
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that when making investment decisions, a fiducliary shall
consider the role that the investment plays within the
account's portfolic of assets and may consider the general
economic conditions, the anticipated tax coasequences of the
lnvestment, the anticipated duration of the account, and the
needs of al)l beneficiaries of the account.

The propriety of an Investment decision is to be determined
by what the fiduciary knew oc should have known at the time of
the decision ahout the inherent nature and expected
performance of the investment, the attributes of the account
portfolio, the general economy, and the needs and objectives
of the beneficiaries of the account as they existed at the
time of the investment decision.

Sec. 4., Section 633.123, subsection 2, unnumbered
paragraph 1, Code 1991, ls amended by strlking the unanumbered
patagcaph and inserting in lieu thereof the following:

ACTIONS PURSUANT TO GOVERNING INSTRUMENT. A fiduciary
acting under a governing instrument is not liable to anyone
whose intereats atise from the Instrument for the fiduciary's
good faith reliance on the express provisions of the
ingtrument. In the absence of an express provision to the
contrary in the governing lnstrument, a fiduclary shall not be
deemed to have breached the person's Elduclary duties for
continuing to hold property recelved into an account at the
account's inception or subsequently added to the account or
acquired pursuant to proper authority if the fiduciacy, in
goed faith and with reasonable prudence, considers that
retention is in the best interest of the trust or estate or in
Furthecrance of the goals of the goveraing instrument.

Sec. 5. Section 633.175, Code 1991, is amended to read as
followa:

633.17% WAIVER OF BOND BY CQURT.

|

Senate File 213, p. 4

The cour® may, fFar good cause shown, exempt any fiduciary
from giving bond, previded if the court finds that the
interests of creditors and distributees willk not thereby be
prejudiced. However, the court shall not exempt a canservator
from giving bond in_a conservatorship with total assets of
more than ten_thousand dollars, excluding real property,

unless it is a voluntary conservatorghip in which the
petitioner_is cighteen years of age or_older and hay waived

bond in the petition.

Sec. 6. MNEW SECTIUN. 633,356 DISTRIRUTION OF PROPERTY BY
AFFIDAVIT.

1. Wwhen the gross value of the decedent's personal
propecty does not exceed ten thousand dollars and there ls no
real property or the real property passes to a surviving
spouse as joint tenant with right of survivorship, and i€
torty days have elapsed since the death of the decedent, the
successor of the decedent as defined in subsection 2 may, by
filing an affidavit prepaved pursuvant ro subsection 3, and
without procuring lettecs of appointment, do any of the
following with respect to one or more particular items of
personal property:

a. Receive any particular item of propecty that is
tangible personal property of the decedent.

b. Have any particular item of property that is evidence
of a debt, obligation, interest, right, security, ocr chose in
action belonging to the decedent transferced.

c. Collect the proceeds from any life insutance policy or
any other item of property for which a beaneficiacy has not
been designated.

2. “"Successor of the decedent™ means:

a. IFf the decedent died testate, the beneficlary oc
beneficiaries who succeeded to the particular item of property
of the decedent under the decedent's will., For the purposes
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of this subsection the trustee of a trust created during the
decedent's lifetime is a beneficiary under the decedent’'s will
1f the trust succeeds to the partlcular jtem of praparty under
the decedent’s will.,

t. 1€ the decedent died intestate, the pecrson or persons
who succeeded to the particular item of property of the
decedent under the laws of Intestate succession of this state.

3. To collect money, receive tangible personal property,
ot have avidences of intangible personal property transferced
under this chaptec, the successor of the decedent shall
furnish to the holder of the decedent's property an affidavit
under penalty of perjury stating all of the following:

a. The decedent's name and the date and place of the
decedent's death.

b. That at least €orty days have elapsed since the death
of the decedent, as shown by an attached certified copy of the
death certificate of the decedent.

¢. That the groas value of the decedent’s personal
property does not exceed ten thousand dollars and there is no
real property ocr the real property passes to a surviving
spouwse as joint tenant with right of survivorship.

d. A description of the property of the decedent that is
to be paid, transferred, or delivered to the successor,

e. The name, address, and social security number of the
successor of the decedent to the described propecty, and
whether the successor ia under a legal disability.

E. If applicable, that attached copy of the decedent's
will is the last will of the decedent and has been admitted to
probate or otherwise filed in the office of a clerk of the
dlstcict court.

g. That no persons other than those listed in the
affidavit have a right to the interest of the decedent Ln the

deacribed propecty.

Senate File 21, p. 6

h. ‘Thar the affiant requéests that the described property
be paid, delivered, or teansferred to the successors of the
decedent to the described property.

i. That the affiant affirms under penalty of gperjury that
rhe affidavit is teue and correct,

Hore than one person may execute an affidavit under this
subsection.

4. If the decedent had evideace of gwacrship of the
property described in the affidavit and the holder of the
property would have the right to require presentation of the
evidence of ownecship before the duty of the holder to pay,
deliver, or transfer the property to the decedent would have
arisen, the evidence of the ownership, if available, shall be
presented with the atfidavit to the holder of the decedent's
property.

1€ the evidenco of ownership is not presented to the holdec

of the property, the holder may require., as a condition for
the payment., delivery, or transfer of the property, that the
successot provide the holder with a boand in a reasonable
amount. determined by the holder to be sufficient to indennify
the holder against all liability, claims, demands, loss,
damages, costs, and expenses that the holder may incur or
suffer by reason of the payment, delivery, or transfer of the
property. This subsection does not preclude the holder and
the successocr from dispensing with the requicrement that a bond
be provided, and ilnstead enteting into an agceemant
satisfactory to the holder concerning the duty of the
guccessor to indemnify the holder.

Judgments rendered by any court in this srate and nmortgaqges
belonging to a decedent whose persanal propecty is being
distributed pursvant to this section may, without prior ordec
of court, be released, dlscharged, ot assigned, in whole or in
pact, as to any particular property, and deeds may be executed
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in performance of real estate contracts entered into by rhe
decedent, where an affidavit made pursuant to subsection 3 is
filed in the office of the county recorder of the county
wherein any judgment, mocrtgage, or real estate contract
appears of record.

5. Reasonable pronl of the ldentity of each successor of
the decedent seeking distribution by virtue of the aftidavit
shall be provided to the satisfaction of the holder of the
decedent.'s property,

6. If the requirements of this section are satisfied:

a. The propecty described in the affidavit shall be paid,
delivered, or transferced to the successor of the decedent’s
interest in the property.

b. A transfer agent of A security described in the
affidavit shall change registered ownership on the books of
the corporation from the decedent to the person listed on the
affldavit as the successor of the decedent's interest.

It the holder of the decedent's property refuses to pay,
deliver, or transfer any property or evidence thereof to the
successor of the decedent within a reasonable time, the
aucessor may recover the property or compel lts payment,
delivery, or transfer in an action brought for that purpose
against the holder of the property. I[f an action is brought
agalnat the holder under thia subsection, the court shall
award attorney's fees to the person bringing the action if the
court f£inds that the holder of the decedent's property acted
untreasonably in refusing to pay, deliver, or transfer the
property to the person as tequired by this subsection.

7. IFf the requirements of this section are satisfied,
recelpt by the holder of the decedent's property of the
affldavit constitutes sufficient acquittance for the payment
of money, delivery of property, or transferring the registered

ownership of property pursuant to this chapter and discharges

Senate File 213, p. 8

the holder from any further liability with respect to the
maney oc¢ property.  The holder may vely in good faith on the
statements in the affidavit and has no duty to ioQuite into
the truth of any statement in the affidavit,

It the regquirerentys ot this section are satisfied, the
holder is not liable for any debt owed by the decedent by
reason of paying money, delivering propecty, or transferring
registeced ownership of property pursuant to this chapter.

B. When a deceased distributee is entitled to money or
property claimed in an affidavit presented under this section
with respect to a deceased person whose estate is being
administered in this state, the pecsonal representative of the
person whose estate is being adninistered shall present the
affidavit to the court in which the estate is being
adminigtered. The court shall direct the personal
reptesentative to pay rthe money or deliver the property to the
person ideatified by the affidavit as the successor of the
deceased distributee to the extent that the court determines
that the deceased distributee was entitled to the money or
propecty under the will or the laws of intestate succession.

9. The procedure provided by this section may be used only
tf no administration of the decedent's estakte is pending.

Sec. 7. Section 633.591, Code 1991, is amended to read as
follows:

633.591 VOLUNTARY PETITION FOR APPOINTHMENT OF COMSERVAT(OR
-- STANDBY BASIS.

Any person of full age and sound mind may execute a
verified petition for the voluntacy appointment of a
consecrvator of the person's property upon the express
condition that such petition shall be acted upon by the court
only upon the occurrence of an event specified or the
existence of a described condition of the mental or physical
health of the petitioner, the occurrence of which event, or
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the existence of which condition, shall be established in the
manner directed in sa+d the petition. The petition, if
executed on or after Jury-17-1989% January 1, 1991, shall
advise the proposed ward of a conservator's powers as provided

in section 633.576.
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President of the Senate
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Speaker of the House

I hereby certify that this bill originated in the Senate and
is known as Senate File 213, Seventy-fourth General Assembly.
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