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Passed Senate, Date 

Vote: Ayes Nays 

Approved 

A BiLL FOR 

SENA':-·E FILE 

BY :.!URPHY 

Passed House, Date 

Vote: Ayes Nays 

An Act relating to the disposition of seizable and forfeitable 

property, by providing for classes of forfeitable proper~y, 

amending ~he burden of proof at forfeiture proceedings, 

providing for conditions of forfeiture, allowing court

appointed counsel for certain indigent persons, establishing 

certain affirmative defenses, presumptions, and counterclaims, 

providing for the award of attorney fees, exempting real 

property from forfeiture, and providing an applicabiiity date. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 
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s.:. 

Sectior. l~ 

3 b. Property defir10d by law tc be c:2ss I ~r cldss rr 

1 Eorfeitable property. 

Spc. 2. Section 809.:, s:1hsection 2, Cc~e lS89, is amended 

o to read as follovs: 

7 2 . ~~e~~e±t~~ie ''rlass I Eorfeitable pro~erty'' ~eans any 

8 of the following: 

s a. P~operty which is illegally yossPssed. 

c b. ?roperty •,o~hich is acquired as or fro~ t-.L2 proceeds o: 

:s 2 criminel offense. 
-~ 6 ti c. 

for .:hP 

Sec. 

Property offered or ql~en to 2~oth~~ as an inducement 

ccrrunlssion of 2 criminal o:=fe:;se. 

3. Seetin~ 809.!, Code :989, ·~ aree~ded 

1.CJ :ullowing ne¥.' s~:b~.;ect io!1 a0d rPn~~nOer :~g ~~~? subseq~e~t 

20 suhsect ic>r1s: 

3. 

22 property · .. Jhic}: had a sub:-;tc::~:::.:.l rolP. ir~ the cn;r .. rniss.!.cr. cf .:..: 

74 chapter 109, or which had a substantial role in an attemp~ 

25 avoid detection of o: apprehensic1r1 ~or such art offense. 

26 As ~sed in this s~bsectior.~ property is d~2~ed to have a 

27 substantial role if the crime or conce2Jment of the criQe 

28 could only have been committed wi~h the act.ive use of the 

29 property. 

30 Sec. 4. Section 809.6, Code l989, is amended to read as 

31 tO lJ OWS: 

32 809.6 cORFEITURE Oc PROPERTY. 

33 ~itle-te-and-re~pen~ibtlity Resoonsiblli!Y Eor class I or 

34 II forfeitable property vests in the state at the time of 

35 seizure. Once forfeitable property is seized, no right to the 
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1 property may be transferred by anyo11e other than the state 

2 unless the seizure and for~eiture is declared by the co••rt to 

3 be a nullity. Property which may ~ot legally be possessed is 

4 forfeited to the state by its seizure without further fili~g 

5 of a notice of forfeiture. 

6 Sec. 5. Section 809.7, unnumbered paragraph 1, Code l989, 

7 1s amended to read as follows: 

8 Fe~fe~~ae±e Class I or I: forfeitable proper~y may be 

9 se5..zed whenever a~id wherever ':.~e property is f:Oitnd wi:::tj n t-.his 

:o scate. Forfeitable property may be seized by a peace officer 

-~ or county atto~ney or by the a~torney general. Forfeitable 

12 p~operty nay be seized by ~ak~ng custody of the property or by 

13 serv1ng upon the person ln possession of the property a no~ice 

~4 of forfeiture. IE ~he court finds that forfeit:Jre to the 

15 state is warranted, an order transferring ownership to the 

16 state shall be entered and the property shall be delivered to 

~7 the attorney general as the attorney general direc~s. 

18 Sec. 6. Section 809.9, subsection 2, Code 1989, is ame~ded 

19 to read as follows: 

20 2. An application for the return of c:ass I or II 

21 forfeitable property shall state the specific item or items 

22 sought, the nature and the source of the claimant's interest 

23 in the property, and the grounds upon which the claimant seeks 

24 to avoid forfeiture. The written application shall be 

25 specific and amendments to the application shall be :iberally 

26 permitted, including a~ 

27 close of all evidence. 

amendment to conform to proof 

The fact that the property is 

at the 

28 inadmissible as evidence or that it may be suppressed is not 

29 grounds for its return. 

30 Sec. 7. Section 809.10, subsections l and 2, Code 1989, 

31 are amended to read as tallows: 

32 l. If no application for Lhe return of class I or II 

33 forfeitable property is timely made pursuant to section 809.9, 

34 upon application of the attorney for the state, the clerk 

35 shdll enter an order transferring title to the state. 
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l 2. If an application for the return of class I or _II 

2 forfeitable property is timely made pursuant to section 809.9, 

1 the claim shall be set for hearing and the hearing shall be 

4 held not less than five or more than thirty days after the 

5 filing of the claim and shall be tried to the court. All 

6 claims to the same property shall be heard in one proceeding 

7 unless it is shown that the proceeding would result in 

8 prejudice to one or more of the parties. If the total value 

9 of the property sought to be returned is less than ~±~e three 

10 thousand dollars, the proceeding may be conducted by a 

ll magistrace or a district associate judge with appeal to be as 

12 in the case of small claims. In all other cases, the hearing 

13 shall be conducted by a district judge, with appeal as 

14 provided in section 809.12. 

15 Sec. 8. Section 809.11, subsections 1 and 2, Code 1989, 

16 are amended to read as follows: 

17 ' . ?orfeiture ls a civil proceed~ng. At the hear~ng the 

l3 burdei~ is on t~e state to prove by e-p~~pende~e~ee-ef-the 

19 clear and convincif'!_q evidence ::hat the ~rope!"ty is 

20 fcrte~ta.ble .. Hewe"Vezo 1 -·eo:.-iei~tt'l'e For~~iture of prope::-ty.i.. 

2l ~~e.Et property which may not _;~gally be poss~s_sed, is Me~ 

22 dependent upon a ~re~~e~~±on-f~r 7 -er conviction of~ a crlm1nal 

23 offense a"d-~or~e±ttlre. Forfeiture proceedings are separate 

24 and distinct from a~y related criminal action. 

25 2. e~\H't-appe±!'lted-ee"fl"<>'!:; Cou_nsel shall be a;;>p~~nted at 

26 the state's expense 7 -i~-net-avai1ab1e-±n-fer€eitctre 

27 p~'olee1:'di:ng9 for indi3_t:r.t persons havin£_'?_'-::!:lers~ip inten:sts_i:2 

28 property that is subject to the forfeiture __ pr()qeeding. The 

29 attorney general or county attorney may represent the state in 

30 all forfeiture proceedings. 

31 Sec. 9. Section 809.11, Code l989, is amended hy adding 

32 the following new subsections: 

33 NE\<1 SUBSECTION. 5. At a hearing to determine whether 

34 certain class II forfe1table property, should be forfeited, 

35 any of the following may be established as affirmative de-
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1 fenses, by a preponderance of the evidence, by the person 

2 seeking return of the property: 

3 a. That the person reported the alleged criminal activity 

4 to the appropriate law enforcement agency prior to the seizure 

5 of the property or the notice of forfeiture proceedings. 

6 b. That the person acted reasonably in attempting to 

7 prevent or terminate the unlawful use of the property. 

8 NEW SUBSECTION. 6. Cash found in close proximity to 

9 controlled substances is presumed to be class I or II 

10 forfeitable property. 

11 NEW SUBSECTION. 7. At a hearing to determine whether 

12 class I or II forfeitable property should be forfeited, the 

13 court shall consider a counterclaim filed by the person 

14 seeking return of the property with respect to damage to the 

15 property caused by the negligence or wrongful acts of the 

16 seizing agency. The counterclaim shall be served upon the 

17 state no later than five days before the hearing on the 

18 forfeiture. The burden is on the counterclaimant to prove the 

19 allegations of the counterclaim by a preponderance of the 

20 evidence. 

21 NEW SUBSECTION. 8. At the conclusion of the hearing, the 

22 court may, in its discretion, award attorney fees to a person 

23 who successfully defends against a proceeding for forfeiture. 

24 Sec. 10. Section 809.13, subsections l, 2, 3, and 4, Code 

25 1989, are amended to read as follows: 

26 1. Afty ~person having control over class I or II 

27 forfeited property shall communicate that fact to the attorney 

28 general or the attorney general's designee. 

29 2. Porfe±~ed Class I or II forfeited property not needed 

30 as evidence in a criminal case shall be delivered to the 

31 department of justice, or, upon written authorization of the 

32 attorney general or the attorney general's designee, the 

33 property may be destroyed, sold, or delivered to an 

34 appropriate agency for disposal in accordance with this 

35 section. 
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3. Po~fe±ted Class I or II forfeited property may be used 

by the department of justice in the enforcement of the 

criminal law. The department may give, sell, or trade 

property to any other state agency or to any other law 

enforcement agency within the state if, in the opinion of the 

~ attorney general, it will enhance law enforcement within the 

state. 

4. Po~fe±ted Class I or II forfeited property, which is 

not used by the department of justice in the enforcement of 

1 the lawL may be requisitioned by the department of public 

1 safety or any law enforcement agency within the state for use 

1 in enforcing the criminal laws of this state. Po~fe±ted Such 

1 forfeited property not requisitioned may be delivered to the 

director of the department of general services to be disposed 

of in the same manner as property received pursuant to section 

18.15. 

Sec. 11. Section 809.14, Code 1989, is amended by adding 

the following new subsection: 

NEW SUBSECTION. 5. Real property is not subject to 

forfeiture under this chapter. 

2~ Sec. 12. This Act applies to any seizure or forfeiture 

22 proceeding or action commenced on or after the effective date 

23 of this Act. 

EXPLANATION 

2~~ This bil.l amends the definition of "forfeitable property" 

by providing for class r.and II forfeitable property, and in-

27 creases the state's burden of proof at forfeiture proceedings 

28 from a ''preponderance of the evidence" to "clear and convinc-

29 ing". Forfeiture of property, except property which may not 

30 legally be possessed, is dependent upon conviction of a 

31 criminal offense. Certain indigent persons shall have court-

32 appointed representation at forfeiture hearings. 

33 The bill allows a person to assert certain affirmative 

34 defenses and counterclaims in forfeiture proceedings, and 

3S allows the court to award attorney fees to a party who 
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1 successfully defends against a proceeding for forfeiture. The 

2 bill exempts real property from forfeiture. 

3 The bill provides for an applicability date. 
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