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Passed Senate, Date Passed House, Date _ -
Vote: A&yes Nays . Vote: Ayes Nays L

BE

Approved —

A BILL FOR

act relating to guardians and conservaters, by providing for
notice to proposed wards, formation of state and local
emergency mnedical boards, immunity from liability, waiver of
filing fees and costs, training of guardians and conservators,
and implementation of a representative payee project.

IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

SENATE FILE 309

5-3228
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Amend Senate File 309 as foliows:

1. Page 6, by ingserting after line 24, the
following:

“Sec. . Section 633.679, Code 1989, 1s amended
to read as Lollows

633.679 PETITION TO TERMINATE.

At any time7—not-éess—than~six~months after the
appointment of a guardian or conservator, the person
Lﬂder guardlaﬂsh\o or conservatorship may apaly to the
court by petition, alleging that the person 1s no
1onger a proper subject thereof, and asking that the
guardianship or conservatorship oe terminated.”

2. Renumber as necessary.

By COMMITTEE ON JUDICIARY
DONALD V. DOYLE, Chalrperson

S$-3228 FILED MARCH 10, 1989
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Section 1. NEW SECTION. 217.40 TRAINING FOR GUARDIANS .
AND CONSERVATORS.
The department of human gervices, ©r a person designrated by

the director, shall establish training programs designed L0
assist duly appcinted guardians and conservators in
understanding their fiduciary duties and liabilities, the
special needs cof the ward, and how to best serve the ward and
the ward's interesis.

Sec. 2. NEW S=CTION. 217.41 REPRESENTATIVE PAYEE

PROJECT.

i. Tne departmenc of human services shall provide
appropriate public and private organizations with written
notice of the department's 1lntent Lo sServe as sponsor Of the
representatlive payee project in Lowa. The director shall
designate a departmental staff perscn to serve as tae proect
staff coordinator.

7. The department shall provide logistical support tor the
project inciuding office space, teiephone communicatlons, .
office supplies, and postage.

3. The department shall establish and maintain an advisory
council for the proiect which snall hold meet ings quarteriy.

The department shall determine the couyncil's membership by
ruie,

4. Tue department shall meet at least Guarierly with the
representative payees, and snall negotiate banking services
for the project.

5. The department shall designate a volunieer as the
public liaison to inform interested agencies and persons abcut
the project, and to undertake to increase public awareness and
referral of potential clients.

£. A person acting as a representative payee shall e
considered acting in a fiduciary capacity, and snhail pe Liabie
t6r acts or omissions of the representative pavee <O
a breach ¢f the “iduciary duty impoesed by chapter £33,

Sec. 3. NEW SECTION. 217.42 STATF EMERCENCY MEDICAT .
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BOARD.

A state emergency medical board is established to formulate
policy and guidelines for the operations of local emergency
medical boards, and to act if a local board does not exist,

The state board is comprised of medical professionals and
lay persons appointed by the director and the c¢council on human

services according to rules adopted by the department.

Sec. 4. NEW SECTION. 217.43 LOCAL EMERGENCY MEDICAL
BOARD.
1. Each county in this state may establish and fund a

local emergency medical board. The local board shall be
comprised of medical professionals and lay persons appolnted
pursuant to the guidelines established by the state emergency
medical board.

2. The local board shall act as a surrogate decision maker
for patients incapable of making their own medical care
decisions if no other surrogate decision maker is available to
act. The local board may exercise decision-making authority
in medical emergencies where the life of a patient is
endangered, and a reasonably prudent perscn would consider a
decision to be medically necessary. Such medically necessacy
decisions shall constitute gocd cause for subseguently filing
a petition in the district court for appointment of a guardian

ad litem pursuant to chapter 633, but the local board shall

continue to act in the patient's best lnterests until a
guardian ad litem is appointed.
3. The local board shall not be held liable, jointly or

severally, for any actions or cmissicns taxen or made in the

official discharge of its duties, except those acts or
omissions constituting wiilful or wanten misconduct. A
physician or other health care provider whe acts c¢n a decision
or directive of the local board shall not be neld iiable for
any damages resulting from that act, unless such physician's
or other health care provider's actions or omissiong

constitute negligence in the practice of the professzion or
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cccupation, or willful or wanton misconduct.

Sec. 5. Section 237.13, subsection 5, Code 198%, is
amended to read as follows:

n. Except as provided in this section, the fuad shall pay,
on behalf of a guardian or conservator, the reasonable and
necessary legal costs incurred in defending against a suit
filed by a ward or the ward's representative and the damages
awarded as a result of the suit, so long as it is determined
that the guardian or conservator acted in good faith in the
performance of tneir duties. A payment shall not be mede 1€
there i1s evidence of intentional miscenduct or a Xxnawing
violation of the law by the guardian or coaservator,
including, but not limited to, fallure to carry out the
responsibilities required under sections 633.833 through
633.635% and 633.641 through 6335651 5233.650.

Sec, 6. Section 602.8102, Code 1689, is amended by adding

the following new subsection:
NEW SUBSECTION. 105A. Preovide writren notice to all duly .

appoinrted guardians and corservators of their liability as
provided 1n sections 633.633A and 633.6338.

Sec. 7. Section $331.63, subsection 3, Ccode 1989, is
amenced to read as follows:

3. B private ncnprofit corperation corganized under chapter
504 or %04A is qualified¢ to act as a guardian, as defined 15
secticn 633.3, subsection 19, or a conservator, as defined in

section 633.3, subsecticn 7, where the assets subject to the

conservatorship are less than fifteen thousand dollarss-xE-tme
department-of-human-gerviees;nnder-rutes-eskantrasned-by-rthe

(44

deparctmene;-finde-the-corporatisn-a-suicabie-agency-ro-pesform
snen-dutites-gnd-determines-that-the-eorparation-does-nos
po%3ess-a-prepriotary-or-iegalt~snteresc—in-an-—oegantration
whteh-provides-dirscs--servicves~~o-the-tndividuatl.

Sec. 8. Sectlon 833.561, subsection 2, Code 14989, is

amended to read as tollcws:
2. The court shali ensure that all proposed wards entitled




.

yeed

Vo B % T B - VU R

Lad

[ S S I e o o e R R VT NV NP -
[CE R S I S " T = B - BRI A BV s S N P S A

[S- T
LV 2 B L

[N S
WX

30
31
32
33

i34

to representation have been provided with notice ©f the right
to repreésentation and right to be personally present at all
procecdings and shall make f£indings of fact in any order of

disposition setting out the manner in which notification was

provided.
Sec. 9. NEW SECTION. 633.562 NOTIFICATION OF

GUARDIANSHIP POWERS.
Service of process upon the proposed ward in involuntary or

voluntary guardianship proceedings shall be accompanied by a
notice which advises the proposed ward that if a guardian is
appeinted, the guardian may, without court approval, provide
for the care of the ward, manage the ward's personal property
and effects, assist the ward in developing seif-reliance and
receiving professional care, counseling, treatment or services
as needed, and ensure that the ward receives necessary
emergency medical services., The notice shall also advise the
proposed ward that, upon the court's approval, the guardian
may change the ward's permanent residence to a more
restrictive residence, and arrange for major electlve surgery
or any other nonemergency major medical procedure. The notice
shall clearly advise the proposed ward in bolidfaced type of a
minimum size of ten points, of the right to counsel and the
potential deprivation of the proposed ward's civii rights.

Sec. 10. Section 633.575, subsection 2, Code 1989, 1is
amended to read as foilows:

2. The court shall ensure that all proposed wards entit'led

to representation have been provided with notice of the rignt |

Y]

to representation and right to be personally present at ail

proceedings and shall make findings of fact in any order of

disposition setting out the manner in which notification was
provided.
Sec. 11. NEW SECTION. 633.576 NOTIFICATION OF

CONSERVATORSHIP POWERS.
Service of process upcn the proposed ward in involuntary or

voluntary conservatorship proceedings siall be accompanied by

—d-
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a notice which advises the proposed ward that if a conservator
is appointed, the conservator may, without court approval,
manage the proposed ward's principle, income, and investments,
sue and defend any claim by or against the ward, sell and
transfer personal property, and vote at corporate meetings.
The nctice shall also advise the proposed ward that, upen the
court's approval, the conservator may invest the ward's funds,
exccute leases, make pavments to or for the benef:it of the
ward, support the ward's legal dependents, ccmpromise Or
settle any claim, and do any other thing that the court
determines is in the ward’s bes: iaterests. The notilce shatl
clearly advise the proposed ward, in boldfaced type of a
minimum size of ten points, of the right to counsel and the
potential deprivation of the proposed ward's civil rights.

Sec. 12. NEW SECTION. 633.529 PETITION CAPTIONS ~-
SEPARATE FILINGS,

1. A petition filed under this division shall clearly
indicate in the caption the following:

a. Whether the petition is filed for appointment of a
guardian or conservator.

b. Whether the petition is vecluntary or inveiuntary.

2. The clerk of the distirict court shail maintain separate
filings for guardianship and conscrvatorship proceedings, and
indicate on the tilings whether the proceedings are voluntary
or involuntary.

Sec. 13. NEW SECTION. 633.633a LIABILITY QOF GUARDIANS
AND CONSLERVATORS.

Guardians and conservators shall not be held personally

liable for acticns or omissions taken or made in the cfficial
discharge of the guardian's or conservator's duties, except
for any of the following:

1. A breach of fiduciary duty impcsed by this Ccde.
2. Wiliful or wanten misconduct in the cofficial discharge
the gquardian’s or conservator's duties.

Sec. 14. NEW SECTION. 6£33.5338 7TORT LIABILITY OF
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GUARDIANS AND CONSERVATORS.

‘The fact that a person 1s a quardian or conservator shal’
not in itself make the person personalliy iianle for damages
for the acts of the ward.

Sec. 15. Section 633.672, Code 1989, is amended to read as
follows:

633.672 PAYMENT OF COURT COSTS IN CONSERVATORSHIPS.

Nc order snall be entered approving an annual report of a
conservator until the court costs which have been docketed

have been paid or provided for. The court may, upon

application, enter an order waiving payment cof the court costs

in indigent cases. However, if the conservatorship

subsequently becomes financially capable of paying any waived

Sec. lH. Section 633.8673, Code 1989, is amended to read as
follows:

633.673 COURT COSTS IN GUARDIANSHIPS.

The ward or the ward's estate shall be charged with the

court costs of a ward's guardianship, inciuding the guardian’s

fees and the fees of the attorney for the guardian. The court
may, upon application, enter an order waiving payment of the
court costs in indigent cases. However, 1f the ward or ward's
estate becomes financially capable of paying any waived cosis,
the costs shall be paid immediately.

Sec. 17. Section 633.651, Code 1983, s repealed.

EXPLANATION
This bill relates to guardians and conservazors, and
surtogate decision makers., The bill provides for specific
notification to a provosed ward of the ward's right to
counsel, right to be personally present at all hearings, and

the potential deprivation of rights which may result if a
guardian or conservater is appointed.

The pill establishes a stare emergency medical bcard and
authorizes the estanlishment c¢f ilccal bpboards o provide for a

surrcgate decision-maker mechanism for medical care decisioens.
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The department of human services is to provide training for
guardians and conservators, and is to 1mplement a
representative payee project. Filing fees and court costs in
guardianship and conservatorship proceedings are made waivable
in indigent cases. Guardians and conservators are immunized
from liability in the official discharge of their duties, and
the clerk of the district court is to notify such guardians

and conservators of their immunity.
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SENATE CLIP SHEET APRIL 7, 1%8¢ Page 2
SENATE FILE 309 .
$-3583
1 Amend Senate File 309 as follows: .
2 1. Page 1, line 5, by inserting after the word
3 "assist" the following: "all”.
4 2. Page 1, by inserting after line 19 the
5 following:
6 "3. The department shall provide for the training
7 of representative payees.”
8 3. Page 1, line 20, by striking the figqure "3"
9 and inserting the following: "4",
10 4. Page 1, line 24, by striking the figure "4"
11 and inserting the following: "S".
12 5. Page 1, line 27, by striking the figure "S5"
13 and inserting the following: "6".
14 6. Page 1, line 27, by inserting after the word
15 "volunteer” the following: “, who may be a
16 represenative payee,".
17 7. ©Page L, line 31, by striking the figure "6"
18 and inserting the following: "7".
1 8. Page ., by inserting after line 34 the
20 following:
21 "8, rFor purposes of this section, "representative
22 payee" means a person appointed by the Sccial Security
23 administration to provide financiai management
¢¢ services, without cofpensatior, to laGividuais
25 receiving Sccial Security administraticrn or other ",
26 government beneflts, who are medically ingadapbie cf
7 maxing responsible f{inancial decisions.” |
28 9. 2age 2, line 7, by inserting after the word
29 "department." the following: "The state beard and 1&s
3¢ members are not liazble, Zolntly ¢r severa:iy, for
31 actions or omissions taken or made 1n the official
32 discharge of thelr duties, except those acts o
33 omissions constituting willful or wanton misconaucc.”
4 10. Page 2, line 15, by striking =he wo:d “snhall"”
35 and inserting tne fo:ilowing: “"may"”.
36 11. Page 2, by striking lines 19 and 20 and
37 inserting the following: "i1n situations where there
38 is sufficient time to review the pat:ient's condition,
39 and a reasonably prudent person would consider a".
40 12. Page 2, line 24, by striking the words "ad
L litem".
42 13, Page 2, line 26, by striking the words "ad
43 litem".
44 14. ©Prage 2, line 27, by inserting after the word
45 "board" the feollowing: “and its members”.
46 15. Page 2, 1line 29, by striking the word "its”
47 and inserting the following: "their"”.
4 l6. Page 2, line 32, by inserting after zhe word
49 "board" the following: "or state board".
50 17. Page 3, by striking lines 30 through 32 and
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age 2
1nseriing the following: “sweh-duties ancé detersrmines
that the corporation does not possess a proprietary or
legal interest in an organization which provides
direct services %o the individual.™
18. Page 4, by striking lines 8 and 9 and
inserting the following:

@O W NN e

"In a proceeding for the appointment of a guardian,
the proposed ward shall be given written'.

1. Page 4, line 23, by inserting after the word
L0 "rights.” the folicwing: "In an involuntarty
11 guardianship procsading, the ncotice shall be served
i2 upon the proposzsd warg with the notice of the filing
13 ol che perition as provided in szecnion $33.5%4.  Tn &
1¢ proce=ding for appoiniment of & guardian on a
Y vo'uncary patiticon. cne netice saalil oe served upon
5 the =L opos&d Wars nriol to tne agpolntment of &
17 guarcian,
3 2L, Pags &, by surixing lines 34 zand 35 and
L2 Inserting the fglloving
20 "Tn & grocesaing for the evpcinumant ¢f a
23 congervalor, the Drogosed waird shall Le given
27 written™,
23 21, ¥Pzge 5, line 1, by stiriking zhe words "z
24 potice” and las2riing the foliowing: "nohice”,
25 22, 2agez 5. lime 3, by stuikiag oo et
S "oprinciple” and inseriiag the followin "princigaclt.
27 Page 5. line L&, by inserting wor e
2z " othe Foliowing:  "In an invol
2 torsnip proceeding, tte nooice shell be served
35 “he propesed ward with the notice of the Iillng
K etitior &g provided in section £33.36&. In a
32 ng for appointiment of 2 Conservator on oz
33 y getition, the notice shali be served upon
34 osed wara orior to the appointrent of 4
35 tor.”
36 Page 5, line 23, by inserting after the word
37 oceedings."” the Icliowing: ‘“except where ihe
38 petitions are combined,®.

By RICEARD VARN
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SENATE FILE 309
FISCAL NOTE

FILED APRIL 3, 1389

A fiscal note for SENATE FILE 309 is hereby submitted pursuant tc Joint Rule
i7. Data used in developing this fiscal nofe is availabie from the bLegislative
Fiscal Burezu to members of the Legislature upon raguest.
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Senate File 309 relazes te guardians, conservators, and surrogate decision
makersz, The vili provides for specific notification to a p'CDOﬂed ward of the
ward's right to counsel, right to be personally present at ail hearings, and
the opotentizl deprivation eof rcights whtcn may resalt f a guardian or
conservalcr 1s appointed.

he bill establishes a gsrtate emergency medical board and authorizes the
bli ; i  hoards o rrovide for a surrogate decision-maker
care declsions. The Department =i Human Services iz to
provide training fo suardians and congervators, aid is to impiemant a
representallve  payee 3TUJ ect. Filing 7ees and court ¢usts in guardianship and
conservatorship proceadings are made wazivadle ia indilgent casas. Guardlans and
conservators ave immunized trom Liability in Lhe otficial discharge of theur
duties, and the cler& of the district court 1s £2 notity such guardlans and
conservators of rheir immunity.

Loc
mechanism fcr medica
r

Senate File 309 is estimated to cost $169,845, This includes $109,731 fov 2.5
5T pesittons, §i3, or guardian and congervator Craining, $15,000 fer
statewide teiephonz listings for the state emergency medical board, and §30,114

for miscellaneous support.
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Source: Department ¢f Human Serwvices (LS8 1708s, JMN)
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BY DENNIS PROUTY, FISCAL DIRECTC
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