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Act relating to the disclosure of information by continuing
care facllities and senior adult congregate living facilities,
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DEPINITTONS,

section 1. . EW SECTION. 523D.1
Az used in this chapter, unless the context clearly

L N e

indicates otherwise:
i. “Seniocr acdult congregare living facilify® means any
a building, ¢r distinct part

"t

FAS

buiiding or bulldings, section of

N

of a building, residence, private home, boarding home. homa
for the aged, or cther place, other than facilities licensed

and operatad under chapter 135C, whether operated by a for-

So~d

35 -
profit or & not-for-profit organization which undertakes

through its ownership or management to provide nous.ng and cne

e
[ BV}

-

Gr more supporitive services f[or a time period exceedin

twenty-four concecutive hours, to ten cr more residents, the

—

majority of whom are sixty years of age or older. A perscn
who is furnishing the continuing care and who is related by

e

W M

consanguinity or affinity to the resident living in the

ot

facility shall not be included in the capacity caiculation.

—-
s )

2. "Senlor adult congregate living services"” neans the

(]
-

i8 services provided to residents in a facility.

“13 3. "Supportive scrvices" lncludes, but is not limited Lo,
20 services such as laundry; maintenance; emergency nursing care;
2) activity services; securlty; dining options; transportation;
22 beauty and barber; perscnal, including eating, bathing,
23 dressing, and supervised medicatiocon administration; and
74 health.
25 4. "Continuing care facility" means a senior adult
26 congregate living facility which furnishes senior aduls
27 congregate living services together with nursing services o
28 residents, regardless of whether or not the services are
29 provided at one location, and pursuant to one or more

o

30 agreements effective for the 1.fe of the resident ¢or for a

31 period of time greater than one year.

32 5. "Continuing care” means the furn:shing to res:idents,
33 the maiority of whem are sixty years of age or older, other

e
tnan a resildent related by consanguinity or affinity to the

L

Lo

person furnishing tne care, «f serior adult conuregate living




services together with nursing services regardless of whether
or not the services are provided at one location and pursuant
to one or more agreements effective for the life of the
resident or for a period of time greater than one year.

6. "Entrance fee" means an initial or deferred transfer to
a provider of a sum of money or other property made or
promised to be made as full or partial consideration for
acceptance of a specified individual as a resident in a
facility.

7. "Tacility" means a senior adult living facility or a
continuing care facility.

8. "Living unit" means a room, apartment, cottage, or
other area within a facility set aside for the exclusive use
or control of one or more identified residents.

9. "Provider" means a person undertaking to provide care
in a senior adult congregate living facility or continuing
care facility.

10. "Resident" means an individual, sixty years of age or
older, entitled to receive care in a senior adult congregate
living facility or continuing care facility.

Sec. 2. NEW SECTION. 523D.2 FILING WITH DEPARTMENT GF
ELDER AFFAIRS.

A person shall not, as a provider, enter into a contract to

provide continuing care or serior adult congregate living

services in a facliiity, or extend the term of an existing
contract to provide continuing care or senicr adult congregate
living services in a facility, 1f the contract requires or
permits the payment of an entrance fee to any perscn, and the
facility 1s or will be located in tnis state, or the provider
Or a person acting on the provider's behalf sclicits &h
centract within this state and tne person te be provided with
cenrinuing care or serior adult congregate living services
under tne contract resides within this state at the time of

n, unless the person hasg filed with the depart-

£fairs, establisnhed by chapter 249D, a curren:
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disclosure stal. ment which meets the requirerenis of sectien

523D.3.
Sec. 3. NEW SECTION. 523D.3 D

ISCLOSURE STATEMENT.
L. At the time of or prior tc ithe execution of & contract
to provide ceontinuing care ¢or senicr adult congregats L
servvices, or al the time of or pricr to the wvansfer of any

money or other property to a provider by or on pehald of a

prospective resident, whichever cccurs £irst, the provider
shall deliver a disclosure statement to the person, and tc the

person’s personal representative if one is appeinted, with
whom tihe contract 1s o be entered into, which sha.l contain
all of the following information unless such information 1s 1in
the contract, a copy of which must be attached to the
statemena:

a. The name and business address ot the provider and a
statement of whether the provider i1s a parinership,
corpcration, or other type of legal entity.

b. The names and business addresses of the officers, di-

rectors, trustees, managing or genesral partners, and any
person having a ten percent or greater equity or beneficial
interest in cr of the provider and a description of such
person's interest in or occupation with the provider.

¢. [f the faciility will be manraged on a day-to-cay basis
by a person other than a person direcrly empicyed by the
provider, a person named 1n response to paragraph "b", cr the
proposed manager:

(1} A description of the business experience of the
person, if any, in the cperation cr maragement of similar
facilities.

(2) The name and address of any professional service,
firm, assoclation, trust, parcnership, ¢r corporation jn which
the person has, <r which has iIn the person, a ten percent or
greater .nrerest and which w.l1I or aay provide goods, leases,

celia

o

or services to the facility ¢f a value of f:ve hunared

'

r3

£

(%]

Or more, witniln a year, including a descripticn of the good

[Fe}

’




leases, or services and their probable or anticipated cost to
the facility or provider.

(3) A description of any matter in which the person has
been convicted of a felony or pleaded nolo contendere to a
felony charge or been held liable or enjoined in a civil
action by final judgment if the felony or civil action
involved fraud, embezzlement, fraudulent conversion, or
misappropriation of property.

{1) A descripticn of any ma<ter in which the person is
subject to & currently effective injunctive or restrictive
order of a court of record, or within the past five years had
any state or federal license cor permit suspended or revoked as
a result of an action brought by a governmental agency or tne
department of elder affairs, arising out of cor relating %o
business activity or health care, including, without
limitarzion, actions affecting a license to operate a foster
care facility, health care facility, retirement home, home for
the aged, or facility licensed under this chapter or a similar
iaw of another state.

d. A statemenrt as to:

1} Whether the provider is or ever has been affiliated

with a religilous, charitable, or other nonprcfit organization.

nature of the affiliation, 1f any.
extent to which the affi:ilate organization wiii be

for trne financial and contractua: obilgations of

(4) The provision of tl "al Intern Revenue Code,
under which the provid ffiliate is exempt from the

paymenr. of federal income

2. The locatlion and description of the physical property
or properties of rhe facility, existing or propesed, and, s
the exzvent prososed, the esilmatec complet!l date or dates,
wherther or not constructicn has segun, and the contingencles
subject ko which constructicon may be deferred.

£. The gervices previded or propoesed o be

-1-
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coatracts for . intinuing care ar the facility, including the

extent tc whnich medical care is furnished. The disclcsure
statement shall clearly state which services are incluaded in
basie contracts for ceontinulng care and which ssrvices are
made avalilable at or by the {acility

G- A descriprion of aii fees required of residents,
inclodin o)
descripti v
ad jus! pericdic charges or other recurring fees ané the
iimitations on such adjustments, if{ any,

h. The provisions which have been made or willi be made, if
any, to provide reserve funding ¢r security to enable the
provider to fully perfcum its obligarions under contracts tc
provide continuing care or senior adult congregate living
services at the facility, including the establishment of
esCrow accounts, :trusts, or reserve funds, Logether with the
manner in which the funds will be invested and the nam=s and
experlence of perscns who will make the investment decisions.

i. Certified financial statements of the provider,
including:

1} A balance sheet as of the end cf the two most recenc
fiscal years.

{2} Tncome statements of the provider f£or the two most re-
cent fiscal years or the shorter period of time in which the
provider has been in existence.

1. If operation of the facility has not yet commenced, &
statement of the anticipated source and application of the
funds used or to be used in the purchase or congstruction ot
the facility, including:

(1) An estimate of the cost of purchasing or conshruchting
and equipping the facility, includirg related costs su
financing expense, legal expense, iand cosis, sccupancy
develcpment costs, and all) cther similar cests which the
provider expects ho Incur or beccme obligated for prior to the

commencement 2f opegfations.
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{2) A description of any mortgage loan or other long-term
financing intended to be used for the financing of the
facility, including the anticipated terms and costs of the
financing.
(3) An

from or on behalf of residents at or prior to commencement o€

estimate of the total entrance fees to be received

cperation of the facility.
{4)
anticipaied to be necessary tc fund start-up losses

An estimate of the funds, if any, which are

and
provide reserve funds to assure full performance of the
obligations of the provider under contracts for the provision
of continuing care or senior adult congregate iLiving serv.ces.

{5)

other than entrance fees, showing individual rates presently

A projecticn of estimated income from fees and charges

anticipated to be charged and including a description of the
assumptions used for calculating the estimated occupancy rate
of
of
be
senior adult congregate

{5)

effect on the income of the facility
if

the contracts for continulng

the facility and the

government subsidies for health care szervices, any, to

provided pursuant to care or

living services.
of the

A projection of estimated operating expenses

including a description of the assumptions used i
if

the replacement ¢f equipment and furnishings and anticipated

tacility,
calcuiating the expenses and separate allowances, any, ftor
maicr structural repalrs or additicns.
(¥)
any purpose.
(8]

intorest required by any mortgage lcan or other long-ferm

Tdentificat:i1on 0f any assets pledged as collaterad

An estimate of annual payments of principal and

financing.

“. Otrer material informaticn concerning Eaciiis

Tne
e

nrovider as reguired by the department of elde
provider wishes to include.
The cover page of the

in a prominent locarticn and
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m. A copy of the standard form or forms cf ¢
n

continuing care or senicr adult congregate 1ivi
used by the pnrovider, attached asg an exnhibli to each
discliosure statement.

2. The provider snhail Tile w.th the &
atfairs, annualiy within four montns following the end of the
srovidar's figcel vear, ar annual disclosure statement which
shall contain the 1nformation regquired by this chapter fcr the
initial disclosure statement. The annual disclosure statement
shalil also be accompanied by a narrative describing any
material differences between:

a. The pro forma income statements filed pursuant to this
chapter either as part of the most recent annual disclosure
statement or other filing with the department of elder
affairs.

b. The actual results of operationg during the fiscal
year.

The annual disclosure statement shall also contain a
revised pro forma income statement for the nex:t fiscal year.

3. From the date an annual disclosure statement is filed
until the date the next succeeding annual dlsclosure siatement
is filed with the department of elder affairs and prior to the
provider's acceptance of part or ali of any application fee or
vart of the entrance fee or che execution of the ccntinuing
care or senior adult congregate 1llving servi.ces contract by
the resident, whichever occurs first, the provider shall
deliver the current annuai disclcsure statement o the current
or prospective residents with whom the continuing care cor
senior acult congregate living services contract is or may be
entered intc and to a resident's or preospective regident's

perscnal representative 1f one i3 appointed.

d. In addition to filing the annual disciczure statement,
the provider may amend its currently filed disclosure

statement at any other time 1if, in tne opinion ol Lhe
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provider, an amendment 1s necessary to prevent the disclosurte
statement and annual disclosure statement from containing any
material misstatement of fact or omission to state a material
fact required to be included in the statement. The amendment
or amended disclosure statement shall be filed with the
department of elder affairs before the statement 1s delivered
to a resident or prospective resident and a personal represen-
tative of a resident or prospective resident and is subject to
all the requirements, including those as to content and
deliivery, of this chapter.

Sec. 4. NEW SECTION. 523D.4 FPALSE INPORMATION.

1. A provider shall ncot make, publish, disseminate, cir-

culate, or place before the public, or cause, directly or in-
directly, to be made, published, disseminated, circulated, or
placed before the public, in a newspaper or other publication,
or 1n the form of a notice, c¢ircular, pamphlet, letter, or
poster, or over any radio or television station, or in any
other way, an advertisement, announcement, or statement of any
sort containing any assertion, representation, or statement
which 1s untrue, deceptive, or misleading.

2. A provider shall not file with the department of elder
affairs or make, publish, disseminate, circulate, or deliver
to any person cor place before the public, or cause, directly
or indirectly, to be made, published, disseminated,
clrculated, or delivered to any perscon or placed before the
public, a financial statement which does net meet generally
accepted accounting principles.

Sec. 5. NEW SECTIQON. 523D.5 ENTRANCE FEL ESCROW FQOR NCW
CONSTRUCTION.

The provider shall establish an interest-bearing escrow

accocunt with a state or federally regulated f£inancial
institution agreed upon by the provider and the current or

prospective resident for any construction for which an entry

L

fee arrangement is used. These funds may be released only as

feliows:
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t. If the c.irvarce fee applies to a living unit which has

not previously been occupied by a resident, the entrance fee

shall be released to the provider only when the escrow agent

ie satisfied that aggregatz entrance fees received or
receivabie by the provider pursuant to binding continulng care
Or senlcr aault congregate living services Coniracis egual
fifty percent of the units to be constructed plus the sum of

any anticipated entrance fees and the anticiparted procesds of
firen

any f£irst mortgage loan or other loag-tern

commitment are equal to not less than ainety percent of ithe

o)
o’
oY)

aggregate cost of constructing ¢r purchasing, egu.oping,
furniszhing the facility.

2. Upon receipt by the escrow agent of a request by the
provider for the release of these escrow funds, the escrow
agent shall approve release of the funds within five workilng
days unless the escrow agent f£inds that the reguirements of
subsection 1 have not been met and notifles the provider of
the basis for this finding. The request for release of the
escrow funds shall be accompanied by any documenration the
fiduciary requires.

3. J1f the provider failils to meet the requlrements for
release of fuinds held in this escrow account within a time
period the escrow agent considers reasonable, these funds
shall bpe returned by the escrow agent to the persons wnho have
made payment to the provider. The escrow agent shall not:ify
the provider of the length of this time pericd when the
provider requests release of the funds.

4. An entrance fee held in escrow may be returned by the
escrow agent to the perscn who made payment to the provider at
any time upcn receipt by the escrow agent of notice from the
provider that this person is entitied to a refund of the
entrance fee.

Sec. 6. NIW SECTION. 523D.6 PERSONAL REPRESFNTATIVE --

CANCELLATION.
shall ne provided a
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form to appoint a personal representative to receive copies of
all notices, disclosures, or forms required by this chapter to
be delivered to a prospective resident or resident. A
personal representative appointed under this section shall not
have legal authority to make any decisicon for the prospective
resident or resident appointing the person to be a personail
representative. The personal representative may advise the
prospective resident or resident as to thne mate:ials provided.
A personal representative shall not be affiliated or asso-
ciated with a senior adult congregate living facility and
shall not be a prospective resident or resident.

2. A person may cancel a contract with a senior adult
congregate living facility for a period egual to the later
ending period of the following:

a. One hundred twenty calendar days after the disclosure
statément required by section 523D.3 was delivered to the
person and to the person's personal representative if one is
appointed.

b. Within three business days after the execution of a
contract to provide continuing care or senior adult congregate
living services, or at the time of the transfer of any money
or other property to a provider by or on behalf of a
prospective resident, whichever occurs first.

3. A provider shall furnish to each prospective resident
and the prospective resident's personal representative, if one
is appointed, at the time section 523D.3 requires delivery of
a disclosure statement, a ccmpleted form in duplicate,
captioned "Notice of Cancellation”, which shall be attached to
the disciosure statement and easily detachable, and which
shalli contain in ten point boldface type the following
information and statements in the same language as that used
1n the contract:

Notice of Carcellation
a. Date contract was executed or mcney Or property trans-

ferred tc the provider, whichever occurs £first, 1f known:

~10-
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n., Date disclosure statement was dellvered: ......

You may cancel this contract, without any oenaity ar
obligation, witnin three businesz days from date 1 paragrapnh
a' above, or witrin one hundred :twenty days ol date |
" abcocve, whichever period ends upon 2 later aate.,

¢el thieg contrach, Any money or properly
transferred to the provider, any paymenis made by you will be
recurned within ten business days feliowing racelpnt by the
provider of your cancellation notice, and any sscurily
interest arising cut of the transaction wiil be canceled.

f vou cancel this contract, ard have already moved into
the provider's facility, you must vacate the provider's
facility within ten days after receipt by the provicer of your

cancellation notice.

To cancel this ceontract, mall cr deliver a signed and dated
copy of this cancellation notice or any other written notice.
or send a telegram, to .........., (name of provider} at
cevsevss--.. {address of provider's place c¢f business).
I hereby cancel this contract.

{Datce}

P I I L B R T R Y L I L T I T S I A L I I N I BRI

(prospective resident’s or resident's signature)
Sec. 7. NEW SECTION. 523D.7 CIVIL LIABILITY.
1. A provider is liable to the person contracting for

continuing care or senior adult congregate l:iving services for
damages and repayment of aii fees paid to thne provider,
facility, or person violating this chapter, less the
reasonabie value of care and lodging provided to the resident
by or on whose pehalf the contract for continuing care cr
senior adult congregate living services was entered into prior
to discovery of the violatlorn, aisstatement, or omission, or

cshou’.d

the Lime %he viclaticon, misstatement, or
a

scnably have been discovered, fogethery witih Interest ab the
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legal rate for judgments and court costs and reasonable
attorney fees, if the provider does any of the following:

a. Enters into a contract to provide continuing care or
senior adult congregate living services at a facility without
having first delivered a disclosure statement meeting the
requirements of this chapter to the person contracting for
continuing care or senior adult congregate living services and
to the person’'s personal representative if one is appointed by
the person.

b. Enters into a contract to provide continuing care or
senior adult congregate living services at a facility with a
person who has relled on a disclosure statement wnich omits a
material fact required to be included in the statement or
necessary in order to make the statement, in light of the
circumstances under which it 1s made, nct misleading.

2. Liability under this section exists regardless of
whether or not the provider or person liable had actual know-
ledge of the misstatement or omission.

3. A person shall not file or maintain an action under
this section 1f the perscon, before filing the action, received
an offer to refund all amounts paid the provider, facility, or
person violating this chapter, together with interest from the
date of payment, less the reascnable value of care and lodging
provided prior to receipt of the offer, and the person failed
to accept the offer within thirty days of its receipt. At the
time a provider makes a written offer of refund, the provider
shall file a copy with the devartment of elder affairs. The
refund offer shall refer to the provisions of this section.

4. An actlon shall not be maintained to enforce a
liability created under this chapter unless brought before the
expiration of six years after the executicn of the contract
for continuing care or senior adult congregate living services
which gave rise to the wviolaticn,

5. Except as expressly provided 1in this chapter, civil

riability in favor cf a private party shall not arise against

_"_2_
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of this chapgter. Tris chapter does not limit a liability

by virtue of any other statute or under comaon
2r were not in eflect.

C
. NEW SECTION. 523D.8 CRIMINAL PENALTIES.

L. A perscon who willfully and Xnowlrgiy violates a pro-
vision of this chapter or @ rule adopited or order entered

pursuant to this chapler, upon conviction, s cuilty of an

hapter does not ltimilt Lhe power of Lhe state to
2 I

or any conduct which constiltutes a crime

ks

(OB |
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punish any
under any other statute.
Sec. 9. NEW SECTION., 523D,9 INITIAL FILING.
For any facility offering continuing care or senicr aduijt
congregate living services contracts prior to the e
date of this Act, initial filings of disclosure stat
shall take effect in and for the facility's fiscal year ending
after January 1, 1990.
EXPLANATION
This bill requiresg the filing, with the department of elder
affairs, of a ccmprehensive and updated disclosure statement
and the provision of the statement to persons and their
personal representatives, if any, considering entering 1nto a
continuing care or senior adult congregate living services
contract. Provisions are made regarding the disclosure
statement. A limited right of cancellation is provided.
Civil liability and criminal penalties are provided for |
vioiation of the new chapter or rules adopted pursuant to the

new chapter.
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SENATE CLIP SHEET MARCH 22, 1989

SENATE FILE 278

Amend Senate File 278 as follows:

1. Page 2, lines 21 through 22, by striking the
words "DEPARTMENT OF ELDER AFFAIRS" and inserting the
following: *“DIVISION OF INSURANCE".

2. Page 2, lines 34 and 35, by striking the words
“department of elder affairs, established by chapter
249D" and inserting the following: "division of
insurance of the department of commerce".

3. Page 4, line 14, by striking the words
"department of elder affairs" and inserting the
following: "division of insurance”.

4. Page 6, line 32, by striking the words
"department of elder affairs"™ and inserting the
following: "division of insurance".

5. Page 7, lines 6 and 7, by striking the words
"department of elder affairs"” and inserting the
following: "division of insurance”.

6. Page 7, iines 15 and 16, by strikfng the words
"department of elder affairs” and inserting the
following: "division of insurance".

7. Page 7, iine 23, by striking the words
"department of elder affairs" and inserting the
following: "division of insurance"

8. Page 8, line 6, by striking the wcrds
"department of elder affairs" and inserting the
following: "division of insurance".

9. Page 8, lines 21 and 22, by striking the
"department of elder affairs" and inserting the
following: "division of insurance".

10. Page 12, line 27, by striking the words
"department of elder affairs" and inserting the
following: "division of insurance”.

By JULIA B. GENTLEMAN

§-3365 FILED MARCH 21, 1989
ADOPTED - ) j "7 (P

SENATE FILE 278
S5-3369

Amend Senate File 278 as follows:

l. Page 1, line 8, by inserting after the figure
"135C," the following: "or community supervised
living arrangements approved by the department of
human services under section 225C.21,".

By JOE WELSH
PAT DELUHERY
$S-3369 FILED MARCH 21,
ADOPTED 2 -0 - o (Tkﬁij




SENATE FILE 278

S-3362

1

Amend Senate File 278 as follows:

A

2
3
4

Bage 3, Line 3%, by striking the words "Eive
hundred" and insertlng the following: "twenty-five
thousand", e e e omr e

age“7“”11ne T37°6y SEFIKing the word
"materxal" and inserting the following:
“"supstantial",

3. Page 7, by inserting after line 20, the
following:

“2A. For purposes of this section, "substantial
differences” includes, but is not limited to the
following:

a. A change of ten percent or more of any item in
a financial report, between the pro forma and actual
results, or between one fiscal year and the prior
fiscal year.

b. An item requiring a footnote by the accountant
preparing a report according to generally accepted
accounting principles.”

~“BY JULIA B. GENTLEMAN

S-3362 FILED MARCq 21, 1989
DIVISION A~LOST, ISION B-LOST

3-2/-F(p- Glic

SENATE FILE 278

$-3359

1
2

Amend Senate File 278 as follows:
l. Page 6, line 31, by inserting after the word

3 "information" the following: ", which may include an
4 independent analysis of the actuarial soundness of the
5 financial plan,".

By ALVIN MILLER
PATRICK DELUHERY

$-3359 FILED MARCH 21, %589

ADOPTE03 -5 (p QB

.,




r\

; ““ by Uﬂ\'u Q?ﬁf;/ F- 3578 Y557 0 0%)

- @ SENATE FILE ,273

BY DELUHERY

(AS AMENDED AND PASSED BY THE SENATE MARCH 21, 19893)

IR TS TR T AN (s e o - New Laﬂguage Dy the Senate

e am e T _ vl .
T §£P41i§ssed House, ’Datelﬂ‘ﬁgﬁi§&(¥2figﬁi>
Nays Vote: Ayes NaysC)
APPYOVGd oy 2 (25T
I/ s

A BILL FOR

Act relating to the disclosure of information by continuing
care facilitles and senior adult congregate living facilitles,
and providing penalties.

IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

o

AL
™
-~
o




w

WS, 9574

wn

(=R =R e

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
L%, 295729
30
31
32
33
34
35

-

N
E

S.F. 27’ H.F.

Section 1. NEW SECTION. 523D.1 DEFINITIONS.
As used in this chapter, unless the context clearly

indicates otherwise:

1. "Senior adult congregate living facility" means any
building or buildings, section of a building, or dist;nct part
of a building, residence, private home, boarding home, home
for the aged, or other place, other than facilities licensed
and operated under chapter 135C, or community supervised

living arrangements approved by the department of human

services under section 225C.21, or community supervised living
L L

arrangements approved by the department of human services
under section 225C.21, whether operated by a for-profit or a

not-for-profit organization which undertakes through its
ownership or management to provide housing and one or more
supportive services for a time period exceeding twenty-four
consecutive hours, to ten or more residents, the majority of
whom are sixty years of age or older. A person who 1is
furnishing the continuing care and who is related by
consangulnity or affinity to the resident living in the
facility shall not be included in the capacity calculation.

2. "Senior adult congregate living services" means the
services provided to residents in a facility.

3. "Supportive services" includes, but is not limited to,
services such as laundry; maintenance; emergéncy nursing care;
activity services; security; dining options; transportation;
beauty and barber; personal, inciuding eating, bathing,
dressing, and supervised medication administration; and
health.

4. "Continuing care facility" means a senior adult
congregate living facility which furnishes senior adult
congregate living services together with nursing services to
residents, regardless of whether or not the services are
provided at one location, and pursuant to one or more
agreements effective for the life of the resident or for a

period of time greater than one year.

-1-
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S. "Continuing care"” means the furnishing to residents,
the majority of whom are sixty years of age or colder, other
than a resident related by consanguinity or affinity to the
person furnishing the care, of senior adult congregate living
services together with nursing services regardless of whether
or not the services are provided at one location and pursuvant
tc ong or more agreements effective for the i1ife of the
resident cr for a period of time greater than one year.

6. "Entrance fee" means an initial cr deferred transfer ¢

rovider of & sum of money or cther property made or
P b4

a
promised to be made as full or partial consideration for

acceptance of a specified individual as a resident in a
facility.
" means a senior adult Iiving
care facility,
Living unit" means a room, apariment, <oatiage, or

a2 facility set aside Ior the exclusive uce

or more identified residents.

means & perscn undertaking to provide care
in a sernior adult congregate living facility or continuing
care facilitv.

weane an :ncéividual, sixty age or

recelive care in SELLTL L congregate

-
T
L

rhe mragidartas neralf

nls state and Uhe person
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continuing care or senior adult congregate 1iving s82ovices
under the contract resides within this sta
the solicitation, unless the person has £
division of insurance of the department c¢f cowmezIte. & curren
LI i N PR
disclosure stataement wihlch meets the reguirements of secticn
523D.3.

Sec. 3. NEW SECTION., 523D.3 CISCLOSURE STATEMENT.

1. At the time of or pricr to the executicn ¢f & ceatrzot

tc provide continuing care or senior adult congregate livis
0

(s}

services, Ccr &t the Ltime of cvr pricr to the Lransfer ¢f any
money or other property tc & provider by or on bz2half of =
prespactive resident; whichevar cccurs first, the provider
Shall deliver a disclosure statement L¢ the perscn, ead te the
parscn's perscnai representative 1 one is appoirted, with
whor the contract is o be 2ntered inte, which snali contalin
2all of the folliowing information uniess such infcrmation iz in
the contract, a copy cf which must be attached tc tae
statement:

a. The name and business
statement of whether the pro e
corporaticn, or othar type of ilegal eatity.

p. The names & s
rectors, trustees, managing or general partners, and 4ny
nerson naving a ten percent or g I
interest in cr cf the preovider and a description ¢f suct
person's interast ir or occupation with :he provider,

C. IL the Zacility wilil be manage

d ¢ &
by a person cther thar a person dirgctly emple:
rrovider, a person named in response co

Propesed manager:
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2) The name and address of any prefessional service,
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the person has, or which has in the person, a ten percent or
greater interest and which will or may provide goods, leases,
or services to the facility of a value of five hundred dollars
or more, within a year, including a description of the goods,
leases, or services and their probable or anticipated cost to
the facility or provider.

{3) A description of any matter in which the person has
been convicted of a felony or pleaded nolo contendere to a
felony charge or been held liable or enjoined in a civil
action by final judgment if the felony or civil action
involved fraud, embezzlement, fraudulent conversion, or
misappropriliation of property.

(4) A description of any matter in which the person is
subject to a currently effective injunctive or restrictive
order of a court of record, or within the past five years had
any state or federal license or permit suspended or revoked as
a result of an action brought by a governmental agency or the

division of insurance, arising out of or relating to business
A T A N O

activity or health care, including, without limitation,
actions affecting a license to operate a foster care facility,
health care facility, retirement home, home for the aged, or
facility licensed under this chapter or a similar law of
another state,

~d. A statement as to:

{1 Wheﬁher the provider is or ever has.been affiliated
with a religious, charitable, or other nonprofit organization.

{2) The nature of the affiliation, if any.

{3) The extent to which the affiliate organization will be
responsible for the financial and contractual obligations of
the provider.

(4) The provision of the federal Internal Revenue Code, 1f
any, under which the provider or affiliate is ékempt from the
payment cf federal income tax.

e. The location and description cf the physical property
or properties of the facility, existing or proposed, and, to

-4-
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the extent proposed, the estimated completion date or dates, .
whether or not construction has begun, and the contingencies
subject to which construction may be deferred.

f. The services provided or proposed to be provided under
contracts for continuing care at the facility., includ;ng the
extent to which medical care is furnished. The disclosure
statement shall clearly state which services are included in
basic contracts for continuing care and which services are
made available at or by the facility at extra charge,

g. A description of all fees required of residents,
including the entrance fee and periodic charges, if any. The
description shall include the manner by which the provider may
adjust periodic charges or other recurring fees and the
limitations on such adjustments, if any.

h. The provisions which have been made or will be made, if
any, to provide reserve funding or security to erable the
provider to fully perform its obligations under contracts to .
provide continuing care or senior adult congregate living
services at the facility, including the establishment of
escrow accounts, trusts, or reserve funds, together with the
manner in which the funds will be invested and the names and
experience of persons who will make the investment decisions.

1. Certified financial statements of the provider,
including:

(1) A balance sheet as of the end of the two most recent
fiscal vyears.

(2) Income statements of the provider for the two most re-
cent fiscal years or the shorter period of time in which the
provider has been in existence.

j. 1f operation of the facility has not yet commenced, a

statement of the anticipated source and application of the
funds used or to be used in the purchase or construction of
the facility, including: |

(1) An estimate of the cost of purchasing or constructing .
and equipping the facility, including related costs such as
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financing expense. legal sxpense, land costs, occupancy
development costs, and ail ocher similar costs which the
orovider expects to lncur or become obligated for prior to the
commencement of operations.

{2} A description of any mortgage loan or other long-term
financing intended tc be used for the financing of the
facility, including the anticipated terms and costs of the
financing.

(3) An estimate of the total entrance fees to be received
from or on behalf of resicdents at or prior to commencement of
operation of the facility.

(4) An estimate of the funds, if any, which are
anticipated to be necessary to fund start-up losses and
provide reserve funds to assure full performance of the
obligations of tne provider under contracts for the provision
of continuing care or seniocr adult congregate living services.

(5) A projection of estimated income from fees and charges
other than entrance fees, showing individual rates presently
anticipated to be charged and including a description of the
assumptions used for calculating the estimated occupancy rate
of the facility and the effect on the income of the faciliity
of government subsidies fcr health care services, if any, to
be provided pursuant to the contracts £or continuing care or
senior adult congregate living services.

{6} A proijection of estimated operating expenses of the
facility, including a description of the assumptions used in
calculating the expenses and separate allowances, if any, for
the replacement of equipment and furnishings and anticipated
major structural repairs or additions.

{7} Identification of any assets pledged as collateral for
any purpose.

(8) An estimate of annual! payments of principal and
interest required by any mortgage lcan or other long-term
financing.

K. Other material information, which may include an

L
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independent analysis of the actuarial soundness of the .

financial plan, concerning the facility or the provider as

T S
required by the division of insurance or as the provider
——

L

wishes to include.

1. The cover page of the disclosure statement shall state,
in a prominent location and type face, the date of the dis-
closure statement.

m. A copy of the standard form or forms of contract for
continuing care or genior adult congregate living services
used by the provider, attached as an exhibit to each
disclosure statement.

2. The provider shall file with the division of insurance,

L -~

annually within four months following the end of the

provider's fiscal year. an annual disclosure statement which
shall contain the information required by this chapter fcr the
initial disclosure statement. The annual disclosure statement
shall also be accompanied by a rarrative describing any

v o
wateriail differences between: .

« LT

10

a. The pro forma income statements filed pursuant to thi

f

of the mOostT recent annual disclosurs

er

chapter either as par
£ 1
L

.

v L)

ii with the division of insurance.

et

statement or cther i

H. The acrual resuits of operationrs during the fiscal
year.
The annual disc.cosure statement shail also contain a
revised pro forma income statement for the next f£ilscal year.
3. From the date an annual disclosure statement is filed
until the date the next succeeding annual disclosurs statement

is filed with the division of Insurance and prior 0 the
T T IR

provider 's acceptance of part or all of any apgiication fee cr
part of the entrance fee or the execution ¢f the continuing
care or senior aduit congregate living services contract by
the resident, whichever occurs £first, the provider shall
deliver the current annual disclosure statement to the current
or prospective residents with whom the continuing care or

senior adult congregate living services contract is or may be
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entered into and to a resident’'s or prospective resident's
perscnal representative 1f one is appointed.

4, In additien to filing the annual disclosure statement,
the provider may amend its currently filed disclosure
statement a%t any ~ther time if, in the opinion of the
provider, an amendment is necessary to prevent the disclosure
statement and annual disclosure statement from containing any
material misstatement of fact or omission to state a material
fact required to be included in the statement. The amendment
or amended discicsure statement shall be filed with the

division of insurance before the statement is delivered to a

resident or prospective resident and a persconal representative
of a resident or prospective resident and is subject to all
the reguirements, including those as to content and delivery,
of this chapter.

Sec. 4. NEW SECTION, 523D.4 FALSE INFORMATION.

]

1. A provider shall not make, publish, disseminate, cir-

culate, or place before the public¢, or cause, directly or in-
directly, to be made, published, disseminated, circulated, or
placed before the public, in a newspaper or other publicat:ion,
or in the form of a notice, circular, pamphlet, letter, or
poster, or over any radic or television station, or in any
other way, an advertisement, announcement, or statement of any
sort containing any assertion, representation, or statement
which is untrue, deceptive, or misleading.

2. A provider shall not file with the division of

insurance or make, publish, disseminate, circulate, or deliver
it

to any person or place before the public, or cause, directly
or indirectly, to be made, published, disseminated,
circulated, or delivered to any person or piaced before the
public, a financial statement which dcoes not meet generally
accepted accounting principles.

Sec. 5. NEW SECTION. 523D.5 ENTRANCE FEE ESCROW FOR NEW
CONSTRUCTION.

The provider shzll =gtablish an interszsc-bsaring 2scriow
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account with a state or federally regulated financial .
institution agreed upon by the provider and the current or
prospective resident for any construction for which an entry
fee arrangement is used. These funds may be released only as
follows:

1. If the entrance fee applies to a living unit which has
not previously been occupied by a resident, the entrance fee
shall be released to the provider only when the escrow agent
is satisfied that aggregate entrance fees received or
receivable by the provider pursuant to binding continuing care
or senior adult congregate living services contracts equal
fifty percent of the units to be constructed plus the sum of
any anticipated entrance fees and the anticipated proceeds of
any first mortgage loan or other long-term financing
commitment are equal to not less than ninety percent of the
aggregate cost of constructing or purchasing, equipping, and

furnishing the facility. .
2. Upon receipt by the escrow agent of a request by the

provider for the release of these escrow funds, the escrow
agent shall approve release of the funds within five working
days unless the escrow agent finds that the requirements of
subsection 1 have not been met and notifies the provider of
the basis for this finding. The request for release of the
escrow funds shalil be accompanied by any documentation the
fiduclary requires.

3. If the provider fails to meet the requirements for
release of funds held in this escrow account within a time
period the escrow agent considers reasonable, these funds
shall be returned by the escrow agent to the persons who have
made payment to the provider. The escrow agent shali notify
the provider of the length ¢f this time period when the
provider requests release of the funds.

4. An entrance fee held in escrow may be returned by the
escrow agent to the person who made payment to the provider at .

any time upon receipt by the escrow agent of notice from the

-9-
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provider that this person is entitled to a refund of the
entrance fee.

Sec. 6. NEW SECTION. 523D.6 PERSONAL REPRESENTATIVE --
CANCELLATION.

1. A prospective resident or resident shall be provided a

form to appoint a personal representative to receive copies of
all notices, disclosures, or forms required by this chapter to
be delivered to a prospective resident or resident. A
personal representative appointed under this sectic¢n shall not
have legal authority to make any decision for the prospective
resident or resident appointing the person to be a personal
representatcive. The personal representative may advise the
prospective resident or resident as to the materials provided.
A personal representative shall not be affiliated or asso-
ciated with a senior adult congregate living facility and
shall not be a prospective resident or resident. '

2. A perscn may cancel a contract with a senior adult
congregate living facility for a period equal to the later
ending period of the following:

a. One hundred twenty calendar days after the disclosure
statement required by section 523D.3 was delivered to the

person and to the person's personal representative 1f one 1s

appointed.
b, Within three business days after the execution of a
contract to provide ceontinuing care or senior adult congregate

living services, or at the time of the transfer of any money
or other property to a provider by or on behalf of a
prospective resident, whichever occurs first.

3. A provider shall furnish to each prospective resident
and the prospective resident's personal representative, if one
is appointed, at the time section 523D.3 requires delivery of
a disclosure statement, a completed form in duplicate,
captioned "Notice of Cancellation”, which shall be attached to
the disclosure statement and easily detachable, and which
shall contain in ten point boldface type the following

-10-
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information and statements in the same lanquage as that used
in the contract:
Notice of Cancellation

a. Date contract was executed or money or property trans-
ferred to the provider, whichever occurs first, 1f known:

b. Date disclosure statement was delivered: ......

You may cancel this contract, without any penalty or
obligation, within three business days from date in paragraph
"a" above, or within one hundred twenty days of date in
paragraph "b" above, whichever period ends upon a later date.

If you cancel this contract, any money or property
transferred to the provider, any payments made by you will be
returned within ten business days following receipt by the
provider of your cancellation notice, and any security
interest arising out of the transaction will be canceled.

If you cancel this contract, and have already moved into
the provider's facility, you must vacate the provider's
facility within ten days after receipt by the provider of your
cancellation notice.

To cancel this contract, mail or deliver a signed and dated
copy of this cancellation notice or any other written notice,
or send a telegram, t0 .........., (name of provider) at
........ +.+.. (address of provider's place of business}.

I hereby cancel this contract.

(prospective resident’'s or resident's signature)
Sec. 7. NEW SECTION. 523D.7 CIVIL LIABILITY.
1. A provider is liable to the person contracting for

continuing care or senior adult congregate living services for
damages and repayment of all fees paid to the provider,
facility, or person violating this chapter, less the

reasonable value of care and lodging provided to the resident

]
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by or on whose behalf the contract for continuing care or
senior adult congregate living services was entered into prior
to discovery of the violation, misstatement, or omission, or
the time the violation, misstatement, or omission should
reascnably have been discovered, together with interest at the
legal rate for judgments and court costs and reasonable
attorney fees, if the provider does any of the folilowing:

a. Enters into a contract to provide continuing care or
senior adult congregate living services at a facility without
having first delivered a disclosure statement meeting the
requirements of this chapter to the person contracting for
continuing care or senior adult congregate living services and
to the person's personal representative if one is appointed by
tne person.

b. Enters into a contract to provide continuing care or
senior adult congregate living services at a facility with a
person who has relied on a disclosure statement which omits a
material fact required to be included in the statement or
necessary in order to make the statement, in light of the
circumstances under which it is made, not misleading.

2. Liability under this section exists regardless of
whether or not the provider or person liable had actual know-
ledge of the misstatement or omission.

3. A person shail not file or maintain an action under
this section if the person, before filing the action, received
an offer to refund all amounts paid the provider, facility, oz
person violating this chapter, together with interest from the
date of payment, less the reasonable value of care and lodging
provided prior to receipt of the offer, and the person failed
to accept the offer within thirty days of its receipt. the
time a provider makes a written offer of refund, the provider

shall file a copy with the division of insurance. The refund

offer shall refer to the provisions of this section,
4. An action shall not be maintained to enforce a
liability created under this chapter unless brought before the

-12-
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expiration of six years after the execution of the contract
for continuing care or senior adult congregate living services
which gave rise to the violation.

5. Except as expressly provided in this chapter, civil
liability in favor of a private party shall not arise against
a person, by implication, from or as a result of the violatioen
of this chapter. This chapter does not limit a liability
which may exist by virtue of any other statute or under common
law if this chapter were not in effect.

Sec. 8. NEW SECTION. 523D.8 CRIMINAL PENALTIES.

1. A person who willfully and knowingly violates a pro-

vision of this chapter or a rule adopted or order entered
pursuant to this chapter, upon conviction, is guilty of an
aggravated misdemeansr. | '

2. This chapter does not limit the power of the state to
punish any person for any conduct which constitutes a crime
under any other statute.

Sec. 9. NEW SECTION. 523D.9 INITIAL FILING.

For any facility offering continuing care or senior adult

congregate living services contracts prior to the effective
date of this Act, initial filings of disclosure statements
shall take effect in and for the facility's fisecal year ending
after January 1, 19990.

SF 278
dw/cec/26




SENATE FILE 278

H-3957
Amend Senate File 278, as amended, passed, and

reprinted by the Senate, as follows:

l. Page 1, by striking lines 10 through 12, and
inserting the following: "services under section
225C.21, whether operated by a for-profit or a".

2. Page 1, line 29, by striking the word
"facility” and inserting the following: “retirement
community”,

3. Page 2, line 9, by inserting after the word
10 "transfer” the following: "“which exceeds the lesser
11 amount of five thousand dollars or six times the
i2 living unit's monthly fee".

Vol JEN I, T RGN

13 4. Page 2, by striking lines 14 and 15 and
14 inserting the following:
15 "7. "PFacility" means a senior adult congregate

16 living facility or a continuing care retirement

17 community."

18 5. Page 2, line 35, by inserting after the word
13 "state" the following: “for a facility located in
20 this state".

21 6. Page 3, line 6, by inserting after the figure
22 “523D.3." the following: "The disclosure statement
23 shall be accompanied by a one hundred dollar filing
24 fee as a condition of filing and compliance with this

25 section."

26 7. Page 3, line 27, by striking the word "If" and
27 inserting the following: "With respect to each person
28 covered by paragraph "b", and if".

29 8. Page 4, line 12, by inserting after the word

30 "property” the following: "or similar felonies

31 involving theft or dishonesty".

32 9. Page 4, line 25, by inserting after the word

33 "affiliated” the following: "“"with a for profit

34 organization or".

35 10. Page S, line 23, by inserting after the word
36 "provider," the following: "for all parts of an

37 operation covered by the contract, including the

38 health center or nursing home portion of the

39 continuing care retirement community, if those

40 services are included in the contract, but the

41 disclosure statement may exclude services or

42 cperations not provided to residents as senior adult
43 congregate living services under their contract,".

44 ll. Page 7, line 13, by striking the word "four"”
45 and inserting the following: "“five".
46 12. Page 7, by striking lines 16 through 23, and

47 inserting the following: "initial disclosure

48 statement. The annual disclosure statement shall also

49 be accompanied by a narrative describing:
50 4. Any material differences between the pro forma
-..1.—
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Page 2

income statement filed pursuant to this chapter either
as part of the most recent annual disclosure statement
and the actual results of operations during the fiscal
year, if the material differences substantially affect
the financial safety or soundness of the community.

b. Any material differences between the pro forma
balance sheet and the actual results of operations
during the fiscal year."

13. Page 9, lines 2 through 4, by striking the
words "agreed upon by the provider and the current or
prospective resident for any construction for which an
entry fee arrangement is used." and inserting the
following: "for a living unit which has not
previously been occupied by a resident for which an
entry fee arrangement is used. The escrow account
agreement shall be entered into between the financieal
institution and the provider with the financial
institution as the escrow agent and as a fiduciary for
the resident or the prospective resident, the
agreement shall state that its purpose is to protect
the resident or the prospective resident, and the
funds deposited in the account shall be kept and
maintained in an account separate and apart from the
provider's business accounts.”

14, Page 9, by striking lines 9 through 17, and
inserting the following: "reasonably determines that
the following conditions have been satisfied:

a. The facility has a minimum of fifty percent of
the units reserved for which the provider is charging
an entrance fee.

b. The aggregate amount of the entrance fees
received by or pledged to the provider, plus
anticipated proceeds from any long-term financing
commitment, plus funds from all other sources in the
actual possession of the provider, equal not less than
ninety percent of the aggregate cost of constructing
or purchasing, equipping, and furnishing the
facility."

15. Page 9, line 33, by striking the word "may"
and inserting the following: "shall”.

16, Page 10, line 15, by striking the words
"senior adult congregate living facility” and
inserting the following: "“provider or any person
identified in section 523D.3, subsection 1, paragraph
llbll OL’ I|Cllll.

17. Page 10, lines 17 and 18, by striking the
words "with a senior adult congregate living
facility".

18. Page 11, by striking lines 21 and 22, and
inserting the following:

_2_
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1 "To cancel this contract, mail by certified mail or
. 2 hand deliver, a signed and dated copy of this
‘3 cancellation notice or any other written notice
4 clearly indicating your intent to cancel the
S5 contract,".
6 19. Page 11, by inserting after line 29, the
7 following:
8 "4, A purchaser's cancellation is effective upon
9 mailing by certified mail, when transmitted by
10 telegraph, or when actual notice is given to the
11 provider, whichever is earlier.”
12 20. Page 12, lines 17 through 20, by striking the

31
32
33
34
35
By

words "omits a material fact required to be included
in the statement or necessary in order to make the
statement, in light of the circumstances under which
it is made, not misleading.” and inserting the
following: "contains any untrue statement of a
material fact or omits to state a material fact
necessary in order to make the statements made, in
light of the circumstances under which they are made,
not misleading.”

21. Page 12, line 26, by inserting after the word
"refund” the following: ", payable upon acceptance,".

22. Page 13, by inserting after line 23, the
following:

*Sec. 10. NEW SECTION. 523D.10 RULES.

The division of insurance may adopt rules pursuant
to chapter 17A as necessary and appropriate to
implement this chapter, and may make further
recommendations to the general assembly for the
protection of residents and prospective residents of
facilities required to file an annual disclosure
statement under this chapter.”

23. By renumbering, relettering, and correcting

internal references as necessary.
HARPER of Black Hawk BROWN of Lucas
BUHR of Polk HERMANN of Scott

KISTLER of Jefferson

H-3957 FILED APRIL 11, 1989 \
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SENATE FILE 278
g-3876
amend Senate File 278, as amended, passed, and re-

printed by the Senate, as follows:
1. Page 10, line 20, by striking the words "One

1

2

3

4 hundred twenty" and inserting the following: "Forty-=
5 five".

6 2. Page 11, line 10, by striking the words "one

7 hundred twenty" and inserting the following: ‘“forty~
8
9

five calendar”.
3. Page 11, line 14, by striking the words "ten

10 business® and inserting the fallowing: ‘“thirty

11 calendar”.
12 4. Page 11, line 16, by inserting after the word

13 "canceled" the following: ", except that the provider
14 may retain the reasonable value of care and servlices
16 actually provided to the resident prior to the

16 resident vacating the provider's facility".
By COMMITTEE ON HUMAN RESOURCES

FEY of Scott, Chairperson

g-3876 FILED APRIL 6, 1989 -
- : ] A oy r/ ~S )
:.l - '. \. ;{ | [ %& .Lj_) :,r.j b)

Li-id ST

SENATE
H-39973 FILE 278
1 Amend Senate Fil
C e 278, as amended 3

g fepixnceq by the Senate as follows: + passed and

4 "facsli??;iﬁ gige: lin?‘z' bY Striking the word

5 communities®. inserting the words "retirement

3 B .

§-3993 PILED APRIL 12, 1989 HARPER of Black Hawk

ADOPTED BY UNANIMOUS CONSENT f. ;3\%(!952)6\



SENATE CLIP SHEET APRIL 17, 1989

HOUSE AMENDMENT TO

. - SENATE PILE 278
b S-3708
B Amend Senate File 278, as amended, passed, and

reprinted by the Senate, as follows:

1. Page 1, by striking lines 10 through 12, and
inserting the following: "services under section
225C.21, whether operated by a for-profit or a".

2. Page 1, line 29, by striking the word
"facility" and inserting the following: ‘"retirement
community”.

3. Page 2, line 9, by inserting after the word
“transfer" the following: "which exceeds the lesser
amount of five thousand dollars or six times the
living unit's monthly fee".

4, Page 2, by striking lines 14 and 15 and
inserting the following:

"7. "Pacility" means a senior adult congregate
living facility or a continuing care retirement
community."”

S. Page 2, line 35, by inserting after the word
"state" the following: “for a facility located in
this state"”.

6. Page 3, line 6, by inserting after the figure
"523D.3." the following: "The disclosure statement
shall be accompanied by a one hundred dollar filing
fee as a condition of filing and compliance with this
section.”

7. 2Page 3, line 27, by striking the word "If" and
inserting the following: "With respect to each person
covered by paragraph "b", and if".

8. Page 4, line 12, by inserting after the word
"property" the following: "or similar felonies
involving theft or dishonesty".

9. Page 4, line 25, by inserting after the word
"affiliated” the following: "with a for profit
organization or".

13. Page S5, line 23, by inserting after the word
“provider,” the following: “for all parts of an
operation covered by the contract, including the
health center or nursing home portion of the
continuing care retirement community, 1f those
services are included in the contract, but the
disclosure statement may exclude services or
operations not provided to residents as senior adult
congregate living services under their contract,”.

11, Page 7, iine 13, by striking the word “four"
and inserting the following: "“five".

12. Page 7, by striking lines 16 through 23, and
inserting the following: "initial disclosure
statement. The annual disclosure statement shall also
be accompanied by a narrative describing:

a. Any material differences between the pro forma

_l_.
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income statement filed pursuant to this chapter either
as part of the most recent annual disclosure statement
and the actual results of operations during the fiscal
year, 1f the material differences substantiaily affect
the financial safety or soundness of the communizy.

b. Any material differences between the pro forma
balance sheet and the actual results of operations
during the fiscal year."

i13. Page 9, lines 2 through 4, by striking the
words "agreed upon by the vrovider and the current or
prospective resident for any construction for which an
entry fee arrangement is used." and inserting the
following: "for a living unit which has not
previously been occupied by a resident for which an
entry fee arrangement 1s used. The escrow account
agreement shall be entered intc between the financial
institution and the provider with the financial
institution as the escrow agent and as a fiduciary for
the resident or the prospective resident, the
agreement shall state that 1its purpose is to protect
the resident or the prospective resident, and the
funds deposited in the account shall be kept and
maintained in an account separate and apart from the
provider's business accounts."

14. Page 9, by striking lines 9 through 17, and
inserting the folliowing: '"reasonably determines that
the following conditions have been satisfied:

a. The facility has a minimum of £ifty percent of
the units reserved for which the provider 1s charging
an entrance fee,

b. The aggregate amount of the entrance fees
received by or pledged to the provider, plus
anticipated proceeds from any long-term financing
commitment, plus funds from all other sources :n the
actual possession of the provider, equal not less than
ninety percent of the aggregate cost of constructing
or purchasing, equipping, and furnishing che
faciiity."

15. Page 3, line 33, by striking the word "may'
and inserting the folliowing: “"shall".

16. Page 10, i1ine 15, by striking the words
"senior adult congregate living facility" and
inserting the foliowing: ‘'provider or any person
identified in section 523D.3, subsection 1, paragrapn
ltbll Or 'lcllll.

i7. Page 10, lires 17 and 18, by striking the
words "with a senior adult congregate living
facility”.

i8. Page 10, rine 20, by strikxing the words "Ore

hundred twenty"” and inserting the following: "Forty=-
_2_
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1 five".

2 19. Page 11, line 10, by striking the words "one
3 hundred twenty"” and inserting the following: “forty-
4 five calendar”.

5 20. Page 11, line 14, by striking the words "ten
6 business" and inserting the following: “thirty

7 calendar".

8 21, Page 11, line 16, by inserting after the word
9 “canceled"” the following: ", except that the provider
10 may retain the reasonable value of care and services
11 actually provided to the resident prior to the
12 resident vacating the provider‘s facility”.

22, Page 11, by striking lines 21 and 22, and
inserting the following:

"To cancel this contract, mail by certified mail or
hand deliver, a signed and dated copy of this
cancellation notice or any other written notice
clearly indicating your intent to cancel the
contract,".

23. Page 11, by inserting after line 29, the
following:

"4. A purchaser's cancellation is effective upon
mailing by certified mail, when transmitted by
telegraph, or when actual notice is given to the
provider, whichever is earlier."”

24. Page 12, lines 17 through 20, by strikilng the
words "omits a material fact required tc be included
in the statement or necessary in order to make the
statement, in light of the circumstances under which
it is made, not misleading." and inserting the
following: “contains any untrue statement of a
material fact or omits to state a material facct
necessary in order to make the statements made, in
light of the c¢ircumstances under which they are made,
not misleading.”

25, Page 12, line 26, by inserting after the word
"refund" the following: ", payable upon acceptance,”.

26. Page 13, by inserting after line 23, tne
following:

“Sec. 10. NEW SECTION. 523D.10 RULES.

The division of insurance may adopt rules pursuant
to chapter 17A as necessary and appropriate tco
implement this chapter, and may maxke further
recommendations to the general assembly for the
protection of residents and prospective residents of
facilities required to file an annual discliosure
statement under this chapter.™

27. Title page. line 2, by striking the word
"facilities” and inserting the words "retirement
communitlies®.
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1 28. 8y renumbering, relettering, or redesignating

2 and correcting internal references as necessary,
RECEIVED FROM THE HOUSE

$-3708 FILED APRIL 14, 1989
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SENATE FILE 278

AN ACT
RELATING TO THE DISCLOSURE OF INTORMATION HY CONTINUING CARE
RETIREMENT COMMUNTITIES AMD SERIOR ADULT COMNCREGATE LIVING
FACILITIES, AMD PROVIDING PENALTIES.

BE 1T EMACTED BY THE GENERAL ASSEMBLY QF THE STATE OF L[OWA:

Section 1. WEW SECTION. $23D.1 DEPIMITIONS.

As used in this chapter, unless the context clearly
indicates otherwisge:

1, "Seniot adult congregate living facility" means any
building or buildings., section of a building, or distinct part
of a building, residence, private home, boarding home, home
for the aged, or other place, other than facilities licensed
and cperated under chapter 13%C, or community supervised
living arrvangements approved by the department of human
services under asection 225C.21, whether opecated by a for-
profit or a not-for-profit orgamization which undectakes
through its ownership or management to provide housing and one
Or mote supportive secvices for a time period exceeding
twenty-four consecutive hours, to ten of more residents, the
majority of whom are sixty years of age or clder. A person
who is furnishing the continuing care and who 13 related by
congsanguinity or affinity to the resident living in the
facility shall not be included in the capacity calculation.

2. "Senior adult congregate living services" means the
dervices provided to residents in a facility.

3. "Supportive services®™ includes, but is not limited to,
services such as laundry; maintenance; emergency nursing cate;
activity setfvices: securiry; dining options: transportation;
beauty and barbec: personal, including eating, bathing,

deessing, and supervised medication administration: and
health,

Senate File 778, p. 2

4. "Contiowing care retirement community"” means a senior
adulr congregate living facility which Furnishes senior adult
congregate living services together with aursing services to
residents, reqardless of whethet ot not the seivices are
provided at one location. and pufsuant to one or more
agreementy effective for the life of the resident or for a
period ¢f time greater than one yearv.

S. "Continuing care” means the furnishing to resgidents,
the majority of whom are sixty years of age or cldet, other
than a resident related by consanquinity or affinity to the
pecrson furnishing the care, of senior adult congregate living
services together with nursing services regardless of whether
or not the services are provided at one location and pursuant
to one or mote agreements effective for the life of the
tesident or for a period of time greater than one year.

6. "Entrance fee” means an initial or deferred transfer
which exceeds the lesser amount of [ive thousand dollars oc
six times the living unit's monthly Eee to a provider of a sum
of money or other propecty made or promised to be made as full
or partial consideration for acceptance of a specified
individual as a resident in a facility.

7. "Facility” means a senior adult congregate living
facility or a continuing care retirement community.

8. "Living unit"™ means a room, apartment, cottage, or
other area within a facility set aside for the exclusive use
or control of one or wore i1dentified residents.

9. "Provider" means a person undertaking to pcovide cate
in a senior adult congregate living facility or continuing
care tacilitvy.

10. “"Reaident”™ means an individual, sixty years of age or
older, entitled to receive care in a senior adult congregate
living facility or continuing care facility.

Sec. 2, MHEW SECTION. 523D.2 FPILING WITH DIVISION OF
INSURANCE ,

A person shall not, as a provider, enter into a contract to
provide continuing care or senior adult congregate living
services in a facility, or extend the tern of an existing

W
q'
N
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contract to provide continuing care or semior adult congregate
living servaices in a facility, if the contract requires or
permits the payment of an entrance fee to any person, and the
facility is or will be located in this state, or the provider
or a person acting on the provider's behalf sclicits the
contract within this state for a facility located in this
state and the pecrson to be provided with continuing care or
senioy adult congregate living services under the contract
resides within this state at the time of the solicitation,
unless the person has filed with the division of insurance of
the department of commerce, a current disclosure statement
which meets the requirements of section 523p.3. The
disclosure statement shall he accompanied by a one hundred
dollar filing fee as a condition of filing and compliance with
this section.

Sec. 3. HNEW SECTION. %23D0.3 ODISCLOSURE STATEMENT.

1. At the time of or prior to the execution of a contract
to provide continuing care or senior adult congregate living
services, or at the time of or prior to the transfer of any
money of other property to a provider by or on behalf of a
progspective resident, whichever occurs first, the provider
shall deliver a disclosure statement to the person, and to the
person's personal representative if one lIs appointed, with
whom the contract is to be entered into, which shall contain
al)l of the foliowing information unless such information 18 in
the contract, a copy of which must be attached to the
statement:

a. The name and business address of the provider and a
statement of whether the provider is a partnership,
corporation, or other type cf legal entity.

b. The names and business addresses of the officers, di-
rectors, truatees, managing or general partners, and any
person having a ten percent or greater equity or beneficial
interest in or of the provider and a description of such
person’'s iaterest in or occupaticn with the provider.

c. With respect to each person covered by paragraph "b™,
and 1f the facility will be managed on a day-to-day basis by a

Senate FPale 278, p. 4

pecrson other than a person dirtectly employed by the provider,
a person named i1n response to paragraph "b", or the proposed
manager:

(¥} A description of the husiness experience of the
person, if any, in the operation or management of sicilar
facilities.

{2} The name and address ot any protessional secrvice,
farm, association, trust, partnership, or corporation 1n which
the person has, or which haas in the person, a ten percent or
greater interest and which wall! or may provide goods, leases,
or services to the facility of a value of five hundred doullars
or more, within a year, including a description of the goods,
leases, or services and their probable or anticipated cost o
the facility or provider.

13} A description of any matter in which the person has
been convicted of a felony or pleaded nolo contendere to a
telony charge or been held liable or enjoined in a civil
action by final judgment if the felony or civil action
involved fraud, embezzlement, fraudulent conversicn, or
misappropriation of property or similar felonies involving
theft or dishonesty.

{4) & descraption of any matter in which the person 1s
subject to & currently effective injunctive or restrictive
order of a court of record, or within the past five years had
any state or federal license or pecmit suspended or revoked as
a result of an action brought by a governmental agency or the
division of insurance, arising out of or relating to business
activity or health care, including, without limitation,
actions affecting a license to operate a foster cace facality,
health care facility, retirement home, home for the aged, or

facility licensed under this chapter or a similar law of

another state.

d. A statement as 1o:

(1) Whethet the provider is or ever has been affiliated
with a for profit organization or with a religious,
chatitable, oc other nonprofit orqanization.

(2) The nature of the affiliation, 1€ any,
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(3) The extent to which the aftiliate 0rgantzation will be
responsible for the financial and contractual obligations of
the provider.

t4)  The provision of the fedecal Internal Revenue Code, if
any, undec which the provider or affiliate is exempt from the
payment of fedecal income Lax.

e. The location and description of the physical property
vt properties of the facility, existing or proposed, and, to
the extent propused, the estimated completion date or dates,
whether or not construction has bequn, and the contingencies
subject to which construction may be defecred.

f. The services provided ot proposed to be provided under
contracts for continuing care at the facility, including the
extent to which medical care is furnished. The disclosure
statement shall clearly state which services are included in
basic contracts for continuing care and which services are
made available at or by the facility at extra charge,

9. A description of all tees required of residents,
including the entrance fee and periodic charges, if any. The
desceiption shall include the manner by which the provider may
adjust pericdic charges or other recurting fees and the
limitations on such adjustments, if any.

h. The provisions which have been wade or will be made, if
any, to provide reserve funding or security to enable the
provider to fully pecform itsg obligations under contracts to
provide continuing care or senior adult rongregate living
services at the facility, including the eatablishment of
e53Crow acrounts, trusts, or reserve funds, together with the
mannec in which the funds will be invested and the names and
experience of persons who will make the investment decisions.

1. Certified (inancial statements of the provider, for all
parts of an operation coveted by the contract, including the
health center or nursing home portion of the continuing carce
retirement community, if those secvices are included in the
contract, but the disclosure statement may exclude services oc
operations not provided to residents as senior adult
congregate living services under their contract, including:

Senate File 278, p. 6

(1} A balance sheet as of the end of the two most recent
fiscal years.

{2} Income statements of the provider for the two mogt re-
cent fiscal years or the shocter peciod of time in which the
ptovider has been in existence,

I. 1€ operation of the facilily has not yet commenced, a
statement of the anticipated soutce and application of the
funds used or to be used in the purchase or construction of
the facility, including:

(1) An estimate of the cost of purchasing or constructing
and equipping the facility, including related costs such as
tinancing expense, legal expense, land costs, occupancy
development costs, and all other similar costs which the
provider expects to incur or become cbligated for prior to the
commencement cof operations.

(2) A description of any mortgage loan or other long-term
financing intended to be used for the financing of the
facility, including the anticipated terms and costs of the
Einancing.

(3} An estimate of the total entrance fees to be received
from or on behalf of residents at or prior to commencement of
operation of the Facility,

(4) An estimate of the funds, it any, which ate
anticipated to be necessary to fund start-up lesses and
provide reserve funds to assure €ull performance of the
obligations of the provider under contracts for the provisiocn
of continuing care or senior adult congregate living services.

(5) A projection of estimated income from fees and charges
cther than entrance fees, showing individua) cates presently
anticipated to be charged and including a description of the
assumptions used for calculating the estimated occupancy rale
of the facility and the effect on the income of the facility
of government subsidies for health care services, if any, to
be provided pursuant to the contracts for continuing care or
senior adult congregate living services.

[(6) A projection of estimated operating expenses of the
facility, including a description of the assumptions used in

8lT IS
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calcutating the expenses and separate allowances, 1f any, Eor
the replacement of equipment and furmishings and anticipated
major structural repairs or addit ions.

{7y tdenttfication of any assets pledged as collateral for
any purpose.

{8) An estimate ot annual paymenls of principal and
interest reguired by any mortgage lcan or other long-term
financing.

k. Other matecial information, which may include an
independent analysis of the actuarial soundness of the
financial plan, concerning the facility or the provider as
required by the division of insurance or as the provider
wishes to include,

1. The cover page of the disclosure statement shall state,
in a prominent location and type face, the date of the dis-
closure statement,

m. A copy of the standard form or forms of contract for
continuing care or senior adult congregate living secvices
used by the provider, attached as an exhibit to each
disclosure statement.

2. The provider shall File with the division of insurance,
annually within five months following the end of the
provider's fiscal year, an annual disclosure statement which
shall contain the information required by this chapter for the
initial disclosure statement. The annual disclosure statement
shall also be accompanied by a narrative describing:

a. Any material differences between the pto forma income
statement filed pursuvant to this chapter either as part of the
most recent annual disclosure atatement and the actual results
of operations during the fiscal year, if the matetisl
differences substantially atfect the financial aafety or
soundness of the community,

b. Any material differences between the pro forma balance
sheet and the actusl results of opetations during the fiscal
year.

The annval disclosure statement shall alsoc contain a
cevised pro forma income statement for the next fiscal year,
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3. From the date an annual disclosure statement is filed
until the date the next succeeding annual disclosure statement
is tiled with the Qivision of insurance and prior to the
provider's acceptance of part oc all of any application fee ot
part of the entrance fee or the execution of the continuing
care or senior adult congregate living services contract by
the resident, whichever cccurs first, the provider shall
deliver the curcrent annual disclosure statement to the current
Ot prospective residents with whom the continuing care or
senior adult congregate living services contract is or may be
entered into and to a resident's or prospective resident's
peracnal representative if one is appointed,

4. In addition to filing the annual disclosute statement,
the provider may amend its currently fFiled disclosure
statement at any other time if, in the opinion of the
provider, an amendment is necessary to prevent the disclosure
statement and annual disclosute statement Erom containing any
material misstatement of fact or omission to state a material
fact tequired to be included in the statement. The amendment
ot amended disclosure statement shall be €iled with the
division of insurance before the statement is delivered to a
resident or prospective resident and a personal representative
of a resident or prospective resident and ic subject to all
the requirements, including those as to content and delivery,
of this chapter.

$ec. 4. MEW SECTION. 523D.4 FALSE INFORMATION.

1. A ptovider shall not make, publish, disseminate., cir-
culate, or place before the public, or cause, directly or in-
directly, to be made, published, disseminated, circulated, or
placed before the public., in a newspaper or other publication,
or in the form of a notice, circular, pamphlet, letter, or
pester, or cover any radio or television station, or in any
other way, an advertisement, announcement, or statement of any
sort containing any assettion, repreasentation, oc¢ statement
which is untrue, deceptive, or misleading.

2. A provider shall not file with the division of
insutance or make, publish, disseminate, circulate, or deliver
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to any person or place before the public, or cause, directly
or andarectly, to be made, published, disseminated,
rirculated, or delivered to any petson or placed before the
public, a tinancial statement which does not meet gemerally
accepted accounting principles,

Sec. 5. NEW SECTION, $230.5 ENTRANCE FEE ESCROW FOR MNEW
CONSTRUCTION,

The provider shall establish an interest-bearing escrow
account. with a state or tederally regulated financial
1tostitution for a living unit which has not previously been
occupied by a resident for which an entry fee arrangement is
used. The escrow account agreement shall be entered into
between the financial institution and the provider with the
Firancial institution as the escrow agent and as a fiduciary
for the resident or the prospective resident, the agreement
shall stare that its purpose is to protect the resident or the
prospective resident, and the tunds deposited in the account
shall be kept and maintained in an account separate and apart
from the provider's business accounts. These funds may be
celeased only as follows:

1. 1f the entrance fee applies to a living unit which has
not previously been occupied by a resident, the entrance fee
shall be released to the provider only when the escrow agent
reasonably determines that the following conditions have been
satisfied:

a. The facility has a minimum of fifty percent of the
units reserved for which the provider is charging an enttrance
fee,

b. The aqgregate amoumnt of the entcance fees received by
or pledged to the provider, plus anticipated proceeds from any
long-term financing commitment, plus funds from all other
sources 1n the actual possession of the provider, equal not
less than ninety percent of the aggregate cost of constructing
or purchasing, equipping, and furnishing the facility,

2. Upon receipt by the escrow agent of a request by the
provider for the release of these escrow funds, the escrow
agent shall approve release of the funds within five working
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days unless the escrow agent finds that the reqguirements of
subsection 1 have not been met and notiflies the provider of
the basis for this finding. The request for release of the
escrov funds shall be accompanied by any documentation the
fiduciary requires.

3. 1f the provider fails to meet the requirements for
release of funds held in this esctow account within a time
period the escrow agent considers reasonable, these funds
shall be returned by the escrow agent to the persons who have
made payment to the provider, The escrow agent shall notify
the provider of the length of this time period when the
provider requests release of the funds.

4. An entrance fee held in escrow shall be returned by the
escrow agent to the person who made payment to the provider at
any time upon receipt by the escrow agent of notice from the
provider that this person is entitled to a refund of the
entcance fee.

Sec. 6. NEW SECTION. 523D.6 PERSONAL REPRESENTATIVE --
CANCELLATION.

1. A prospective resident or resident shall be provided a
form to appoint a personal representative to receive copies of
all notices, disclosures, or forms required by this chapter to
be delivered to a prospective resident or resident. A
peracnal rcepresentative appointed under this section shall not
have legal authority to make any decision Eor the prospective
resident or resident appointing the person to be a personal
tepresentative, The persconal representative may advise the
prospective resident or resident as to the materials provided.
A personal trepresentative shall not be affiliated ot asso-
ctated with a provider or any person identified in section
$23D.3, subsection }, paragraph "b" or "¢" and shall not be a
prospective resident or resident,

2. A person may cancel a contract for a period equal to
the later ending period of the following:

a. Forty-five calendar days after the disclosure statement
required by section 5230.3 was delivered to the person and to

the person's personal representative if one is appointed.
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b. Within three business days after the execution of a
contract to provide continuing care or senior adult congregate
biving services, or at the time of the transfer of any money
of other property to a provider by or on behalf of a
prospective resident, whichever occurs €irst,

d. A provider shall furnish to each prospective resident
and the prospective resident's persconal representative, if one
is appointed, at the time section 521D.3 requires delivery of
a4 disclosute statement, a completed form in duplicate,
captioned "Notice of Cancellation”. which shall be attached to
the disclosure statement and easily detachable, and which
shall centain in ten point holdface type the following
information and statements i1n the same language as that used
in the contract:

Notice of Cancellation

4. Date contract was executed or money or property trans-
fecred to the provider, whichever occurs ficst, if known:

b. Date disclosure statement was delivered: ......

You may cancel this contract, without any penalty or
obligation. within Lhrece business days from date in pavagraph
"a" above, or within forty-five calendar days of date in
paragraph "b" above, whichever period ends upon a later date.

If you cancel this contract, any money ot property
transferred to the provider, any payments made by you will be
returned within thirty calendar days following recelpt by the
provider of your cancellation notice, and any security
interest arising out of the transaction will be canceled,
excepl that the provider may retain the reasonable value of
care and services actually provided to the resident ptice to
the resident vacating the provider's facility.

If yow cancel this contract, and have already moved into
the provider®s facility, you must vacate the provider's
facility within ten days after receipt by the provider of your
cancellation notice.

To cancel this contiact, mail by certified mail or hand
deliver, a signed and dated copy of this cancellation notice
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of any othec written notice clearly indicating your intent to
cancel the contract, or send a telegram, to ...,......, [;ame
of provider) at ............ (address of provider's place of
business).

1 hereby cancel this contract.

{Date)
tprospective tesident's or resident's sigmature)

4. A purchaser's cancellation is effective upon
majiling by certified mail, when transmitted by
telegraph, or when actual notice is given to the
provider, whichever is earlier.

Sec. 7. NEW SECTION. 523D.7 CIVIL LIABILITY.

1. A provider is liable to the person contracting for
continuing care or senior adult congregate living services For
damages and repayment of all fees paid to the provider,
facility, or person violating this chapter. less the
treasonable value of care and lodging provided to the resident
by or on whoae behalf the contract for continuing care or
senior adult congregate living services was entered into prior
to discovery of the violation, wisstatement, or omission, or
the time the violation, misstatement, or omission should
reascnably have been discovered, together with interest at the
legal rate for judgments and court costs and reasonabile
attorney fees, if the provider does any of the following:

a. Enters intoc a contract to provide continuing cate or
senior adult congregate living services at a facility without
having €irst delivered a disclosure statement meeting the
requirements of this chapter to the person contracting for
continuing care or senior adult congregate living services and
to the person‘s personal representative if one is appointed by
the person.

b. Enters into a contract to provide continuing care or
senlor adult congregate living services at a facility with a
person who has relied on a disclosure statement which contains
any untrue statement of a material fact or omits to state a
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material fact necegssary in order to make the statements made,
in light of the circumstance:s undetr which they ate made, not
mistleading,

2. Liabality under this section exists regardless of
whether ar not the provider or person liable had actual know-
ledge of the misstatement or omission.

3. A person shall not file or maintain an action under
thig secltion 1f the person, before filing the action, received
an offer to refund, payable upun acceptance, all amcunts paid
the provider, facility, or person viclating this chapler,
together with interest ftom the date of payment, less the
reascnable value of care and lodging provided prior to recelpt
of the offer, and the person fFailed to accept the cffer within
thirty days of its receipt. At the time a provider makes &
written offer of cefund. the provider shall file a copy with
the division of insurance. The refund offer shall refer to
the provisicns of this section.

4. An action shall not be maintained to enforce a
liability created under this chapter unless brought before the
expiration of six years after the execution of the contract
for continuwing care or senior adult congregate living services
which gave rise to the viclation,

5. Except as expressly provided in this chapter, civil
liability in favor of a private party shall not arise againat
a person, by implication, from or as a result of the viclation
of this chapter. This chapter does not limit a liability
which may exist by virtue of any olher statute or under common
law if this chapter were not in effect.

Sec. 8. NEW SECTION. 5230.8 CRIMINAL PENALTIES.

1. A person who willfully and knowingly violatea a pro-
vision of this chapter or a rule adopted or order entered
pursuant ko this chapter, upon conviction, is guilty of an
aggravated misdemeanor,

2. This chapter does not 1imit the power of the state to
punish any person for any conduct which constitutes a crime
under any other statuyte,

Sec. 9. NEW SECTION. $2310.9 IRITIAL FILING.
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For any facllity offering continuing care or senior adult
congregate living services contracts prior to the effectirve
date of this Act. initi1al filings of disclosure statements
shall take etfect im and for the facility's {iscal year ending
alter January 1, 1990.

Sec. 10. NEW SECTION. 5230.10 RULES.

The division of i1nsurance may adopt rules pursuant teo
chapter 17A as necessary and appropriate to implement this
chapter, and may make fucrthec recommendations to the general
assembly for the protection of residents and prospective
residents of facilities reguired to file an amnnual disclosure
statement under this chapter.
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