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A BILL FOR 

Act relating to compensation of persons suffering loss as a 

result of medical malpractice, by establishir1g a limitation orl 

11oneconomic damages, requiring expert certification of clai~s 

by afEidavit, affecting the statute of limitations for clai~s 

bro~ght by mi.nors and mentally ill persons, and providing for 

per1o0.1_c pa.ymen;_ of certc:lin judgments for future inju~ies. 

IT ENACTED g·{ THE GENERA:., ASSEMBLY OF THE STt\TE OF ~OWA: 
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s.r. H.F. 

l Section l. Section l47.l, Cocle 1989, 1s amended oy adclinq 

2 the following new subsections: 

3 NEW SUBSECTION. 12. "Health care practitioner'' means a 

4 health care provider other than a hospita:. 

NE't/ SUBSECTION. 13. "Health cilre provider" means a 

6 physician and surgeon licensed pursuant 'o chapter 148, an 

7 osteopath licensed pursuant to chapter 150, an osteopath1c 

8 physician and surgeon licensed pursuant to chapter l50A, a 

9 nurse licensed pursuant to chapter 152, and a hospital. 

lO NEW SUBSECTION. 14. ''Hospital 1
' means a hospital licensed 

ll pursuant to chap~er 1358. 

12 NE'tJ SUBSECTION. 15. ''Medical mdlpractice action'' means ar1 

13 action for damages for persona~ injury or death agatnst a 

l~ health care provider based upon alleged acts or cm.ssions of a 

15 health care practitioner i.n thP practice of the practi:.ioner's 

16 profession or occupation, or based upon alleged acts or 

17 omissions of a hospital inpatient treatment or care. 

18 NEl-l SCBSECTio~;. 16. •:Noneconomic loss'' mea~s loss of 

19 con~ortium and all nonpecuniary harm for which damages are 

20 recoverable, includiilg but not limited to damages !or pain anrl 

2: suffering, emotit)rla! distress, inconvenie~ce, disfiguremcill, 

22 loss of chance, and physical inpairment. 

Sec. 2. !'<J::\•1 S2C'l'ION. 117.144 AFFIDAVIT~ OF ~~RITOR!OUS 

24 ~ALPRACTICE CLAIMS. 

2 ~i L • In an acti..on .i.n wh.!.~::n the plaintiff seeks dun:.::.tq2s 

2} i.48, osceopath :!.ic~~nsed p:....rsuani: ~o chapter ""..SO, c>s:-.P:Jp2t-.:1.i~ 

- - ·.., '' 
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of the case with a physician and su~geon, osteopathic physi

cian and surgeon, nurse, or hospital administrator who the 

affiant reasonably believes 15 knowledgeable in the relevant 

issues involved in the particular action, who practices in ~he 

same specialty as the defendant if the defendant is a 

specialist, and who meets the expert witness standards 

7 contained in section 147.139, if applicable; that the 

8 consulting physician, nurse, or hospital administrator has 

9 determined in a written report, after a review of the medical 

10 record and other relevan~ material involved in the particular 

ll acticn, that a reaso~able and meritorious cause exists for the 

12 filing of such action; and that the affiant has concluded or. 

13 the basis of the consultation and review that a reasonable and 

1~ meritorious cause exists for the filing of such act1or.. A 

15 copy c1f th~ written report, clearly identifying the plaintiff 

t6 and the reasons for the cor1sultant's determinatior1 that a 

17 re2sonable and meritorious cause for the fil.ing of the action 

18 exists, shal~ be attached to the affidavit. 

19 b. ·rhat the affiant was unable to obtain a consultat".io:: 

20 requi.red by paragrdph ~·a'' because a statute cf limitations 

21 ~OLld impair the action and the consultation required co•;ld 

22 ;loc be obtained before the expiration of the~ statute of 

23 limitaLions. 

24 c. That a request has been made by the plaintiff or the 

75 plaintiff's attorney for exa~ination and copying of records 

26 and ~~e party having custody of ~he records has failed to 

27 produce the records within s1xty days of the receipt of tt1e 

28 request. 
~a ' _, 2. If an affidavit is Pxecut~d pursuant to subsection 1., 

30 par~graph ''b': or 1'C 1
', the affidavit and written report re-

31 quired by paragraph ''a'' shall be filed within n~nety days fol·· 

32 lot.;inq J..ha 
'·l•'-' filing of the complaint or petition cr following 

33 :ecei9t of tte req~ested recordso All defendants, except 

3~ tho8~ whose failure to produce records is the biJSis for tl1e 
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r. ~r. 
';j)j' o! . . H.F. 

' shall be excused ~rom answering or otherwise pleading until 

2 thirty days after beir1g served with ~he affidavit required by 

3 par<Jgraph 

4 3. If 

tl ~II 
a 

an affi.Uavi~. and writ~er~ repo!.·t are cequired pur-

5 suant to this section, a separale a~~idavit and written ~eport 

6 shall be served or1 each defenda~t named in ~he complaint o: 

7 petiLJOll and each del:·enda!1t named a!: a l.ater .. ; ···"r.le. 

4 l[ d plai~:t-.iff intends t_o =-e.!.y Oi1 the dccl(.i.n::: o[ rt.:..•s 

9 ips2 loq:zi.~:ur, the affidavit a~ct ·.-r.:itten r0p8r~ !l:<lst. :=;.:,a:..e 

__ h</spi.La: adm!.n5.s:.:rato~ t ~eg~ igence !1as QCC:.Jrred in :he ccurse 

1.2 o~ meJ:~a! treatn1ent. The a[[ia~t s~al1 cer~i~y upon ~il:ng 

l.J of t:H? complaLot. cr pe:i:..!.O;"l that th2 affiant =.s rPlying o:. 

l-1 thP. doctrine oE ::es .ipsa loquitur. 

5 . If a pl2i~tiff ir1tcr1ds tel rely on the dcctrine of 

.:..& fc:ll.tire o[; ~nformed ccnse~lt, L~:e a:torney for :-.b.:? p:a.intiE.C 

1·; sha~l ce~tify llpO!l the fil:ng of thp comp:aint or petit~cn 

:a that a cor~sultir1~ physicj.a~ has, il~ter reviewi11g ~he ~edical 

2U actiort, conclude~ that ~ reasonable physiciart wou~.d ~ave i·•-

21 forned the pa~je~1t of the conseque;lces of the pt·oced~re. 

22 6. Allega~iorts and denials ir1 a~ affidavit signed ptlrsuant 

23 ~o tl1is sectiun, which are rr1ade without reaso~ab:t~ c~use and 

24 found to be u~true, subject the party pleadir~q t~1em or the 

25 p~rty's attorney, or both, to ~he payme11t of reasn~able 

26 expe11ses actual~y incurred by another party by reason o~ :he 

27 untrt1e pl.eading; together with r0aso~able attorr1cys' fees to 

~:e be ~::>ui!Unarily taxed by the cotJrt :..:pon motion made V1.it!·1in ~-~~irty 

29 days of the judg~ent or disJ~issa:. ~he award ftJr attorneys' 

3tl fees and exp0~se~ shall 110t cxcee~ ~hos2 actu6::y pai~ by o: 



S.F .. 

l 7. A consulting physician, nurse, or hospital 

2 administrator who in good faith prepares a report used in 

3 conjunction with an affidavit required by this section 1s :1or 

4 civilly liable as a result of the preparation of the report. 

5 8. The failure to file an affidavit required by this 

6 section 1s grounds for dismissal of the medical malpractice 

7 action. 

8 Sec. 3. NEW SECTION. 147.145 LIMITATION ON NONECONOMIC 

9 DA.'IAGES. 

10 In a medical malpractice action in which liabil1ty is 

11 admitted or established, the present value of the damages 

12 awarded for noneconomic losses incurred or to be incurred 1n 

l3 the future by the plaintiff by reason of the personal :nr~ry 

14 or death shall not exceed two hundred fifty thousand dollars, 

15 adju~rec annually by an inflation factor calculated as 

16 provided in section 422.4, subsection 17, paragraph ''a''. 

17 Sec. 4, NEW SECTION. 147.146 S~RUCTURED JUDGMENTS. 

18 1. In a medical malpractice action against a health care 

19 provider, the verdict shall be itemized to distribute the 

20 monetary damages, if any, between past loss and future loss. 

21 in a trial to the court, the court shall ittmize its find1ngs 

22 in accordance with this section. 

23 2. The court, in a medical malpractice 2ction in which a 

24 damage award for future injuries to a party exceeds two 

25 hundred fifty thousand dollars and upon application of one of 

26 the part1es, shall enter a judgmen: ordering the portion of 

27 the award for future injuries to the party in excess of two 

28 hundred fifty thousand dollars to be paid in periodic 

29 payments, subject to the limitations contained in this 

30 section. The court shall make a specific finding as to the 

31 dollar amount of regular payments which will be required to 

32 compensate the party periodically for loss of future income 

33 and fu~ure noneconomic harm, based upon the life expectancy of 

14 the parry and the damages awarded. The periodic payments 

35 shall reClAct interest in accorda~c~e with annuity pri~ciples. 

-4-



S.F. 

~The i1;dqJ12r1t shall specify the rP,:ipienl of the yer:odic; 

') payme;'lt.s, t:}:c do: 1ar amo:...:nt of e.::c!l payment~ ~:-:P. .i;lCcr·,.,·a~ 

1 br-:-~.weCi~ Z-''2.ymer1~.::, and the nu:ni:.H·:r of paymen:.s :equ i rPd to be 

; made. The judgm~nt shall specify the amoti~t of and t~1e 

5 pu::-poses for which the balar.ce oE tr.e ~udg!nen~ e:Ha!.""dPd [or 

6 future c.~re and t:edtment o~ the party may be used. 

"i 3. Attor~ey f~es of ::he pc...::ty r~ceLving an aw;p·d, ~ ~ 

. .., . 
r: '. P. 

B payab:e out cf ~~e judgment, shal~ be applie~ ~ro ra~a ~qilir;st 

:) amo1Ir1tS awarded for past inj:1ries and for future in~1.1ries. 

~0 ThP amount determir1ed by the court to he payable out ot 

ll damages for f~tu:e injuries shall be deducted by ~he co0r1· 

:2 from tl1e amount to be ordered paid as provided ir1 ~his 

1.1 sectior1, and ~t1al: be deducted pro ra:a from those ~mou11ts 

14 awarded, if any, for loss of ft1t1:~e income, f~~Gre expenses 

15 for care dnd treatment., znd future noneconomic; hdr:ri. The 

lfi amount of attorney fees attributable to the award for future 

17 injur1es shall be payable upon entry of JUdgme~t. 

18 Sec. 5. Section 614.8, Code 1989, is a~ended ~o :ead as 

19 follows: 

20 614.8 :-IINORS AND MENTALLY ILL PERSONS. 

21 '!lhe Other than in ~ctions by m.i._~rs and mental_l_y ill 

2? persons brought for me~ical maloractice, the :imes limited for 

23 actions herei", except those brought for penalties and 

24 forfeitures, ~ha±t-be are extended in favor of minors and 

25 mentally ill persons, so that they ehatt have one year from 

26 and after the termination of eaeh the disabili:y within which 

27 to co~~ence ea±d an action. The times limited for ac:ions 

23 brough!:__.for medical malpractice are e_xtended in favo.!:.....2! 

29 minors less than s~x years of age so ~hat they have until 

30 their eighth birthday to conunence an action. 

31 EXPLANA'1· I ON 

32 This bill affects ntedical. malpractice actions against 

JJ physicians, nurses, a~d hospitals. 

34 Section : defines ~he following terms: health c~Jre 

JS practitione:, healt.:r. care proviCer, ~ospita.l, r;~ed~~~l 

-s 
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~ malpractice, and noneconomic loss. 

? Section 2 requires 

3 to s1gn 

4 brought 

an affidavit, 

a plaintiff or 

to be attached 

the pJ.ain~iff 1 S attorr!ey 

to certain Jaws11its 

for medical malpractice, stating that an expert has 

5 reviewed the plaintiff's claim and has dete:mined that it is a 

6 reasonable and meritorious claim. Exceptio~s are granted in 

7 circumstances where compliance is not possi~le due to ~imlng 

8 or the failure of a defendant in control of records to make 

9 those records available prior to suit. 

10 Section 3 places a limitation of $250,000 on noneconomic 

il damages such 

12 Provision is 

l3 J.imitation. 

~4 Section 4 

15 cases wher-.~ 

16 injuries to 

a 

a 

as pain and suffering and emotional distress. 

also made for an inflation adjustment to the 

establishes periodic payments of judgments in 

medical malpractice award for damages for fut!•<2 

party exceeds $250,000. 

17 Section 5 eliminates, for medical malpractice actions, the 

18 extension of the statute of limitations applicable to minors 

19 a11d mentally ill persons. However, minors injured before age 

20 s1x could still bring medical malpractice actions until their 

21 eighth birthdays. 
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