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An Act relating to compensation of persons suffering loss as a

&~

result of medical malpractice, by establishing a iimitation on

L

noneconomic damages, reguiring expert certification of claims

o

by affidavit, affecting the statute of limitations for clilains

brought by minors and mentally 11l personrs, and providir
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periadic payment of certain judgments for future
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Secti 1. Section 147.1, Code 1989, is amended oy adding
foliowing new subsections:
NEW SUBSECTION. 12. "Health care practitioner” means a

e e N

health care provider other than a hospital.

(e

NEW SUBSECTION. 13. "Health care provider" means a

physician and surgeon licensed pursuant to chapter 148, an
ostegpath licensed pursuant to chapter 150, an osteopathic
physician and surgeon licensed pursuant tc chapter 1504, a
nurse licensed pursuant tc chapter 152, and a nospitai.

NEW SUBSECTION, 14. "Hospital” means a hospital licensed

—

pursuant to chapier 1358B.

N D D e

-

NpW SUBSECTION. 15. “Medical malpractice acticon" means an
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action for damages for personal injury or death against a

-

health care provider based upon alleged acts or cmissions of a

health care practitioner in the practice of the practillicner’'s

-
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profession or cccupation, or based uvon alleged acts or
17 omissions of a nospital inpatient treatment or care.

18 NEW SUBSECTICN. 16. "Noneconomic loss" mears loss of

19 consortium and all nonpecuniary narm for which damages are

20 recoverable, inciuding but not limited to damages for pain and
2. suifering, emotiona: distress, inconvenience, disfligurement,
22 loss of chance, and physicai impaivment.

23 Sec. 4., NEW SECTION. 147.144 AFPIDAVITS OF MpRITORICUS
24 MALPRACTICE CLAIMS.

T

20 L. In an &action in which the plaintiff seeks damages

26 ageinst a physician and surgecn licensed pursuant to chapher
27 148, osceopatn Licensed pursuant o croapter LS4G, osteopatihic
phys:cian and surgeon licensed pursuent Lo ¢hapler (5C0A, nurse

ed pursuant to chavter 162, or 2 hospiial licensea
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of the case with a physician and surgeon, osteopathic physi-
cian and surgeon, nurse, or hospital administrator who the
affiant reasonably believes is knowledgeable in the relevant
1ssues lnvolved 1n the particular action, who practices in the
same specialty as the defencant 1f the defendant is a
specialist, and who meets the expert witness standards
contained in section 147.139, if applicable; that the
consulting physician, nurse, or hospitel administrator has
determined in a written report, after a review of the medical
record and other relevant material involved in the particular
cticn, that a reascrable and meritorious cause exists for the
filing of such action; and that the affiant has concluded on
the baslis of the consultation and review that a reasonable and
meritorious cause exists for the filing of such action. &
cpy Of the written report, clearly identifying the plaintiff
nd the reasons for the consultart's determination that a
reascnable and meritorious cause for the filing of the action
exiscs, shall be attached to the affidavit.
b. That the affiant was unable to obtain 2 consultation

+

reguired by paragraph "a" because a statute ¢f limitations
~ould impair the action and the ceonsultation reguired could

be obtained before the expiration of the stetute of

That a request has been made by the plaintiff or the
tiff's attorney for examination and copylng of recards
party having custody ¢f the records has failed to

the records within sixty days of the receipt of the

If arn atfidavit 1s executed pursuant to subsection 1,
aragraph "b" or "c¢", the affidavit and written report re-

by paragraph "a" shall pe filed within ninety days foi-~

filing of the complaint or petition cr following
e

the reguested records. ALl defendants, except

thoses whose faillure to produce rec 1s the basis for the

aing of an affideavit urder sul flon 1. paragraph "c.
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shall be excused Irom answering or otherwise pleading until .
chirty days after being served with the affidavit required by
LR )

paragraph "a”,

3. If an affidavit and writien rep

C e
suant to thls sectlion, a separate affidavit and
shall be served on each defendant named in th
petition and each defendant named at a later time.

- =

4. If a plaintiff intends Lo rely o the dectring of res

ipse logutivir, the affidavit and writtea repor: must sihale
thrat, in the cpinicn ¢ the consulcing dhysician, nurse, or

nospiltal adminiscrator, negligence nag occurred in the course
1

of med:.cal treatmeni., The affiant shalil ceriliy upon f£iling
of the complaint or petiiicn that the afflant :s relying orn
the doctrine of res ipsa leguitur,

5. If a plaintiff intends to rely on the dcoctrine of
fziiture of informed conseni, Lhe attorney fo
snail certify upen the filing of the complaint or petiticn .
that a consulting paysiclan nhas, after reviewing the medical
record and other relevant marerials i1nvolved 1 the
acrtlon, concluded that a reasonanle physician would have 1n-
formed the patient of the consequences of the procedure.

6. Allegations and denials in an affidavit sigred pursuant

o this vsection, which are made without reascnablo cause and

~t

found t¢ be untrue, subject the party pleading them or the
party's attoerney, or botn, tc the payment of reasonabile
expenses actuallily incurred by another party by reason ¢f the

untrue pleading, together wilh reasonrnable attorneys' fees t

o]

De summarily taxed Dy the court upon motilon made witnin thilrty
days of the judgment or dismissal. The award foer atiorneys'
ses shall not exceed “ness actuslly paid by or

cf ithe moving party. In 4 sroceeding under whis

all conculiing physicianz. nurses, or hoscital admianlsirators

WA Seenared I2ports uled 1n Conlunchiion wiin an affidavit .

et red ny chls seciion.

k)




I e R

wn

e i
[P R L 2 * B © VIR B 4}

[

15
16
i7
18
192
20
21
22
23
24
25
26
27
28
23

-
S.F. _ﬁ;ﬁ H.F.

7. A consulting physician, nurse, or hospital
administrater who in gcod faith prepares a repcert used in
conjunction with an affidavit required by this section is nor
clvilly liable as a result of the preparation of the repert.

8. The failure to file an affidavit required by this
section 1s grounds for dismissal of the medical malpractice
action.

Sec. 3. NEW SECTION. 147.145 LIMITATION ON NONECONOMIC
DAMAGES.,

In a medical malpractice action in which liability is
admitted ¢r established, the present value ©of the damages
awarded for noneconomic losses incurred or to be incurred in
the future by the plaintiff by reason of the personal injury
or death shall not exceed two hundred fifty thousand dollars,
adjusted annually by an inflation factor calculated as
provided in section 422.4, subsection 17, paracraph "a”".

Sec. 4, NEW SECTIOCN. 147.146 STRUCTURED JUDGMENTS.

1. In a medical malpractice action against a health care
provider, the verdict shall be 1ltemized to Cdistribute the
menetary damages, 1f any, between past loss and future loss.
in a frial to the court, the court shall itemize its findlngs
in accordance with this section.

2. The court, in a medical malpractice action in which a
damage award for future inijuries to a party exceeds two
nundred f£ifty thousand dollars and upon application of one of
the parties, shall enter a judgmen% ordering the portion of
the award for future injuries to the party in excess of two
hundred fifty thousand deollars to be paid ir periodic
paymrents, subject to the limitations contained in this
section. The court shall make & specific finding as to the
dollar amount of regular payments which will be required to
compensate the party pericdically for loss cof future income
and future noneconomic harm, based upon the life expectaency of
the party and the camages awarded. The periodic payments

snall reflect interest in accordance with annuity principies.
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The Jjudgment shall specify the reciplent of the neriocdic
payments, the dollar amount of each payment, “he incerva:
between payments, and the number ¢f payments rseguired to be
made. The Jjudgment shail specify tiae amount of andé the
purpeses for which the balance of the Judgment awarded for the

1

uture care and treastment of the party may be us

-n

~

e
3. Attorney Iees of :the party receiving an award, if
payable cut ¢f the Sudgment, shal: bhe applied pro ra.a agalnst
amounts awarded f ast injuriles and for future injuries.
The amount determined by the court £o te payable cut of

dture 1njuries snall be deducted by The court
mount to be ordered paid as provided in this

o nd shall ve deducted pro rata from Lhose acmounts

awarded, 1f any, for loss of future 1ncome, futiure expensec
for care and treatment; and future noneconomic harm. The
arount of attorney fees attributable to the award for future
injurles shail be payable upon entry of judgment,

Sec. 5. Section 614.8, Code 1982, is amended Lo read as
follows:

614.8 MINCRS AND MENTALLY ILi. PERSONS.

Phe Other than in actions by minors and mentally ili

persons brought for medical malvractice, the zimes limited for

actions Rerein, excepl those brought for penalties and
forfeitures, shaiti-be are extended in favor of minors and
mentally i1ll persons, so that they shai® have one year from

and after the termination of smeh the disability within which

to commence satd an action. The times limited for aciiens

brougnt for medical malpractice are extended in favor of

minors less than six years of age sc that they have until

their eighth birthday to commence an action.

EXPLANATION

This bill affects medical malpractice actions against
physicians, aurses, and hospitals.
Section L1 defines _he following terms: health care

pracritioner, health care provider, Nospital, medical

W




malpractice, and nonecconomic loss.

N

Section 2 reqguires a plaintiff or the plaintiff{'s attorney

L

to sign an affidavit, to be attached to certain Jawsuits

brought for medlical malpractice, stating that an expert has

reviewed the plaintiff's claim and has determined that it is a
reasonable and meritorious claim., LExceptions are granted in
circumstances where compliance is not possible due to timing
or the failure of a defendant in control of records Lo make

those records available prior toc suit.
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Section 3 places a limitation of $250,000 on ncneconomic

-
[

damages such as pain and suffering and emotional distress.
Provisicn i1s also made for an inflilation adjustment to the
iimitation.

Section 4 establishes periodic payments of judgments in
cases whers a medical malpractice award for damages for futurs
injuries to a party exceeds $250¢,0C0C.

Section 5 eliminates, for medical malpractice actions, the
exrension of the statute of limitations applicable to minors
and mentally 111 persons. However, minors injured before age
six could still bring medical malpractice actions until their
eighth birthdays.




