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1 ARTICLE 12 

2 LEGAL REPRESENTATION OF 

3 INDIGENT AND INCOMPETENT PERSONS 

4 PART 1 

5 DEFINITIONS 

6 Section 1. NEW SECTION. 602.12101 DEFINITIONS. 

7 As used in this article unless the context otherwise 

8 requires: 

9 1. "Appellate defender" means the state appellate 

10 defender. 

11 2. "Appointed attorney" means an attorney appointed by a 

12 court and compensated by the state to represent an indigent or 

13 incompetent person. 

14 3. "Client" means an incompetent or indigent person 

15 represented by an appointed attorney or public defender. 

16 4. "Financial statement" means a full written disclosure 

17 of all assets, liabilities, current income, dependents, and 

18 other information the court or public defender requires to 

19 determine if the client qualifies for legal assistance at 

20 public expense. 

21 5. "Incompetent person" means a person who has been 

22 adjudicated by a court to be incapable of managing the 

23 person's property or caring for the person's own self, or 

24 both, or a juvenile. 

25 6. "Indigent person" means a person who is unable to 

26 retain legal counsel without prejudicing the person's 

27 financial ability to provide economic necessities for the 

28 person or the person's dependent family. 

29 PART 2 

30 PUBLIC DEFENDERS 

31 Sec. 2. NEW SECTION. 602.12201 OFFICE OF PUBLIC 

32 DEFENDER. 

33 1. A public defender must be an attorney admitted to the 

34 practice of law before the Iowa supreme court. 

35 2. The term of office of a public defender IS six years. 

-1-
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1 3. A public defender and persons employed in a 

2 defender's office are state employees. However, a 

public 

public 

3 defender and persons employed in a public defender's office 

4 are not subject to the eXercise of administrative authority 

5 and supe(vislon by the supreme court. 

6 4. The compensation and expenses of public defenders and 

7 employees in a pubiic defender's office shall be paid from 

8 funds app"optiated to the judicial department Qnd allocated by 

9 the state court administrator to the public defender's office 

10 for this purpose, 

11 5. A public defender or assistant public defender may be a 

12 member of a law partnership or a professional corporation on 

13 leave of absence. 

14 Sec. 3. NEW SECTiON. 602.12202 POWERS AND DUTIES OF A 

15 PUBLIC DEFENDER. 

16 A public defender shall do all of the following: 

17 1. Represent without fee each 

18 arrest or charged with a crime 1[ 

indigent person who 

the indigent person 

2.S under 

req'..:ests 

19 it or the court or~ars it. A public defender shall counsel 

20 and defend a client at every stage of the crimina~ proceedings 

21 before conviction. 

22 2. Make an initial determination of indigence as req~ired 

23 unde~ section 815.9 prior to the initial arraignment or oth2: 

24 initial court appearance. At or after initial arraignment or 

25 other 

26 shall 

27 under 

28 court 

29 3. 

30 in any 

31 if the 

32 4. 

initial court appearance, a determination of indigenc~ 

be made by t!1e court. The financial statement re:~u ~ red 

secticn 815.9 shall be retained in the indiger.t person's 

file as a permanent part of the file. 

Represent an incompetent person, including a juvenile, 

matter affecting the rights of the incompetent person 

court orders it. 

!~ake an annual report to the chief j 'ldge, and the 

33 di!3trict ~Qurt administrator in the judicial district 1 :~ ;.;hicr. 

34 the public defender serves, and to the state court 

35 administrator. The report shall incl~de all matters nan(ieJ 

-2-
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L by the public defender during the preceding year including the 

2 amollnt of time devoted to each legal matter. 

J A public defender may appoint the number of assistant 

~ public defenders, clerks, investigatc!s, stenoyrapher5, arld 

5 orhp[ Pffiployees. An assistant public defender must be an 

6 ~ttu[ney licensed to practice before the Iowa supreme court. 

I Sec. 4. Section 133.2, Code 1987, is amended to read as 

8 fol2.o· .... ::;: 

S 138.2 POSITION ESTABLISHED. 

lC The posicion of state appell~te defender is established 
, ~ ~~7:, t·.;')·.~ .• '~a. .,lr.- ........ ,.J.._...:.,_ .... _, .. ;._1-,... ........ = ..... l... .......... ~_Q.;<O,.d. __ ~,~'9r... ..... :_ .. ...;_,.ri;C~::::.1 

~ '.. 1'- G,-}-"_~. 'LHh .... l.L ... ~_ .... ' •• -.t"'-;:;'.~' -''''' .. , <..4"'" .: .. Pl"' ........... '.J ~"::_ ..... --...:._'_~_.~ 

1."' 5upc2oe courtr and shall establish th2 6p92!late d2[2rl(~er'S 

IB salary. 

19 Sec. s. Section 13B.6, subsection 2, Code 1987, is amended 

20 to (ead as follows: 

21 7.. The de~8~~ffieft~-~€-ifts~eetien~-Bnd-a~pe8~~ judicial 

22 department shall provide internal accounting and related 

7.3 fiscal services for the appellate defender. 

24 Sec. 6. Section 19A.3. subsection 11. Code Supplement 

2S 1987, is amended to read as fOllows: 

26 11. Professional employees under the supervision of the 

27 attorney general, t~e-a~~ex±ate-defencie~7 the auditor of 

28 state, the treasurer of state. and the public employment 

29 relations board. However. employees of the consumer advocate 

30 division of the department of iustice. other than the consumer 

3l advocate, are subject to the merit system. 

32 Sec. 7. Section 331.321. subsection 2, Code Supplement 

33 1987, is amended by striking the subsection. 

34 Sec. 8. Section 331.322. subsection 5, Code Supplement 

35 1987, is amended to read as follows: 

-3-
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1 5. Furnish offices within the county for the sheriff, and 

2 at the county seat for the recorder, treasurer, auditor, 

3 county attorney, county surveyor or engineer, county assessor, 

4 and city assessor. ft-the-off~ee-o£-pub~~e-de£ende~-~~ 

5 e~tab~~shed7-the-boa~d-sha±±-ttlrn~sh-the-ptlb±ie-de£ende~~s 

6 of£~ee-as-provided-~n-seetion-33~~~~6. The board shall 

7 furnish the officers with fuel, lights, and office supplies. 

8 However, the board is not required to furnish the county 

9 attorney or-pttb±~e-de~er.der with law books. The board shall 

10 not furnish an office also occupied by a practicing attorney 

11 to an officer other than the county attorney or-ptlb~ie 

12 defender. 

:3 Sec. 9. Section 602.1302, subsection 2, Code Supplement 

14 1987, is amended to read as follows: 

15 2. The state shall provide suitable office space for a 

16 each public de~efider-i£-estabtished-fot'-a-eOtlfi~y defender's 

17 office established in a iudicial.district. 

18 Sec. 10. Section 602.11101, subsection 6, Code 1987. 1S 

19 amended to read as follows: 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

6. The state shall assume the responsibility for the costs 

of indigent defense on July 1, 1987. However,-an-8ttorney 

appo±nted-to-rept'esent-an-ind~gent-pet'~on-p~t'~tlant-to-seetion 

33t~yyy-is-not-a-eotlrt-emptoyee,-as-de£ined-in-seetion 

6e~.ttet7-~tlbseetion-57-and-the-jtldieta±-departme"~-eoes-no~ 

have-stlpe~~isory-power-6ver-pe~sonnel-o£-pttblie-defender 

ofriees-estab~~shed-pttrStlant-to-seet±on-33!~y~6~ 

Sec. 11. Section 315.9, subsection 2, Code 1987, is 

amended to read as follows: 

2. a. A determination of indigence shall not be made 

except upon the basis of information contained in a detailed 

financial statement submitted by the person, or in an 

appropriate case by the person's parent, guardian, or 

custodian. The financial statement shall be in the form 

prescribed by the supreme court, and shall contain a full 

disclosure of all assets, li2bilities, current income, 
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1 dependents, and other information prescribed by the supreme 

2 court. The supreme court shall adopt rules under section 

3 602.4202 prescribing the form and content of the financial 

4 statement, and the standards by which indigency shall be 

5 determined under subsection 1. If a person is granted legal 

6 assistance as an indigent, the financial statement shall be 

7 filed and permanently retained in the person's court file. 

8 b. In a criminal prosecution against a person who submits 

9 a financial statement to the court for a determination of 

10 indigence, the court shall presume that the person is not 

11 indigent. A determination of indigence shall be made if the 

12 court finds by a preponderance of the evidence that the person 

13 qualifies pursuant to the standards established under 

14 subsect ion 1-

15 Sec. 12. Section 909.7, Code 1987, lS amended to read as 

16 follows: 

17 909.7 ABILITY TO PAY FINE PRESUMED -- CLAIM OF INDIGENCY. 

18 1. A defendant is presumed to be able to pay a fine. 

19 However, if the defendant proves to the-~8tisEaetion-of the 

20 court that the defendant is indigent under section 815.9 and 

21 cannot pay the fine, the defendant shall not be sentenced to 

22 confinement for the failure to pay the fine. A defendant must 

23 raise indigency as a defense to the imposition of the fine at 

24 or before the time the sentence is entered. 

25 2. If the court issues an order pursuant to sectio~ 909.3, 

26 a defendant must raise indigency as a defense before the 

27 expiration of the time stated in the order to pay the fine. 

28 Sec. 13. REPEALS. 

29 1. Sections 331.776-and 331.777, Code 1987, are repealed. 

30 However, this Act shall not affect the existing terms of 

31 office for the appellate defender or public defenders. This 

32 Act does not authorize a reduction in compensation or employee 

33 benefits provided by the state or a county to any employee of 

34 the state appellate offender's office or a public defender's 

35 office. 
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1 2. Section 13B.l, Code 1987, is repealed. 

2 Sec. 14. CODIFICATION. The Code editor shall transEe' 

3 sections 13B.2 through 13B.7 to chapter 602 as a new part 3 of. 

4 article 12 which is established in this Act. 

5 EXPLANATION 

6 This bill provides for the consolidation of the state 

7 appellate defender's office and public defenders' offices 

8 wit~in the judicial department. The state shal.~ pay the cost 

9 of these offices through appropriations to the judicial 

10 department allocated to the judicial districts by the state 

11 court administrator. 

12 A public defender shall represent indigent persons and 

13 incompetent persons, including juveniles. The public defender 

14 shall make an initial determination of indigence peior :0 an 

15 initial arraignment or other court appearance. 

16 If indigence is claimed by the defendant for the purpose of 

17 obtaining an appointed attorney or a public defender, the 

18 court shall presume that the defendant is not indigent. The 

19 defendant must prove indigence by a preponderance of the 

20 evidence. This same presumption and proof requirements apply 

21 if a fine is levied against the defendant. 

22 SUCCESSOR TO LSB 716415 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

LSB 7lfi4SV 72 

-6- mj/rln/8 



7 
}g, lSS8 Senator Doyle 

Lsa No. 
Stsfr ID. 

fIT.:: 2304 

7154$.2 
SAL 

~ In compl1ance with a written request received March 15, 1988, a fiscal note 
i for AKENDKEHT S 5380 TO SENATE PILE 2304 is h~~eby submitted yu,suant to 
i Joint Rule 17. Data used in developing this fiscal note are available from ! the Leg!si~tive Fiscal Bureau to members of the Legislature upon request. 

! 

i; 

I 
I 
ij 

I 
I 

II,· 
! 
I 

I 
! 
I 

Senate File 2304 consolidates t~a State Appellate Defender's office and county 
public defende.s' offices within the Judicial Depa.tment. A public defender's 
office is nO longer supervised by the Board of Supervisors in the county where 
the office is located. The bill also provides that defendants are presumed to 
be non-indigent and able to pay a fine. 

S 5380 transfers the State Appellate Defender's office back to the 
Department of Inspections and Appeals, and alters the name of the office to 
State Public Defender. The State Public Defender will s~ervi~e th~ local 
public defenders, who shall become St~te employees. The amendment makes 
co.rective changes to the Code of Iowa for administration of indigent defense. 
The amendment also provides that defendants are presumed to be non-indigent 
and able to pay a fine. Section 15 provides that current contracts are not 
affected by this legislation and prohibits counties or public defenders from 
entering into contracts without the approval of the Department of Inspections 
and Appeals. Section 15 takes effect upon enactment, while the ~emainder of 
the amendment takes effect January I, 1989. 

Assumptions 

1. 

2. 

3. 

4. 

5. 
6. 

7. 
8. 

9. 

10. 

The amendment states that a defendant is presumed able to pay a fine. 
The scope of indigency does not change. 
In making Public Defenders and their staffs state employees, these FTE 
positions must comply with the State's comparable worth policy. 
The State is currently paying the costs of Public Defenders and their 
offices through the Indigent Defense Appropriation. Cost projections 
reflect minimum salaries for these positions. Current position holders 
shall continue to receive theif current salary if higher than the 
mlnlmum. The "Difference" column in the table below is the amount 
required to bring some of the positions in the 8 Districts to the minimum 
level. 
Public Defender offices will not add any more staff than currently 
exists. 
No nev Public Defender offices will be established. 
Since these are all new State positions, the salary will reflect the 
~ntry-level paygrade. 
The calculations do not include benefits. 
Staff in the Public Defenden' offices who perform functions other than 
Indigent Defense are not included in these calculations. 
Costs of setting up offices for Public Defenders are already included in 
the Indigent Defense Appropriation. 
Public defenders become State employees January I, 1989. 

Fiscal Effect 

no fiscal impact of presuming non-indigency. It is not possi~le to 
estimate h~w long it will take for the Iowa Department of ?ersonnel to 
reclassify these positions as State employees. There may be 8 fiscal efie~t 

There is 

\, 
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~ 
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STATE OF IOWA 
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1n FY 1969. T~ere will be a fiscal impact in FY 1990. The table illustrates 
the e.timated new State costs for one full year of funding comparable worth. 

Position 

Public Defenders (8) 
Kin sal = $39,850 

First Assistant (8) 
Kin sal = $30,200 

Staff Attorney OS) 
Kin sal = $24,400 

Investigator (9) 
Kin sal = $19,000 

Office Manager (4) 
Min sal = $19,600 

Legal Assistant (1) 
Kin sal = $16,900 

Secretary (15 ) 
Hin sal = $14,790 

TOTAL 

Total Cur.rent 
State Cost 

$ 339,197 

273,4S1 

482,697 

194,686 

71,056 

18,266 

196,890 

$ 1,576,443 

Total Projected 
State Cost* 

$ 381,222 

302,666 

501,270 

205,996 

79,005 

18,900 

221,434 

$ 1,710,493 

Oifference 
Incr/(Oecr) 

$ 42,025 

29,215 

1?,573. 

11,110 

7,949 

634 

24,544 

$ 134,050 

*P~ojected cost assumes minimum salaries for the positions Listed. 
The number in parentheses indicates the current total number of 
positions in all of the Judicial Districts. 

Source: Judicial Department 
Department of Inspections and Appeals (LSB 71 .2, BAL) 

Fiscal Direcl'Or 
Legislative Fiscal Bureac 

Date: 3 b 'jIN: __ _ 
7 
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1 Amend Senate File 2304 as follows: 
2 1. By striking everyt~ing after the enacting 
3 clause and inserting the fcllowing: 

"Section 1. Section 138.1, Code 1987, is amended 
by striking the section a~d inserting in lieu thereof 
the following: 

4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 

138.1 DEfINITIONS. 
As used in this chapter unless the contex~ 

otherwise ,eauires: 
1. "Appointed attorney" means a~ attorney 

appointed and compensated by the state to represent an 
indigent defendant. -

2. "Department" means the depa[~ment of 
inspections and appeals. 

3. "Financial statement" means a full written 
disclosure of all assets, llabilities, curre~t income, 
dependents, and other information required to 

18 determine if a client qua~ifies for legal assistance 
19 at public expense. 
20 4. "State public defender" means the state public 
21 defender appointed pursuant to this chapter. 
22 Sec. 2. Section 138.2, Code 1987, is amended to 
23 read as follOws: 
24 13B.2 POSITION ESTABLISHED. 

The position of state e~?e~iaee public defender is 25 
26 established within the department of inspections and 
27 appeals. The governor shall appoint the state 
28 ep?eiiate public defender, who shall serve at the 
29 pleasure of the governor, subject to conEirmatio~ by 
30 the senate, no less frequently than once every ~our 
31 years, whether or not there has been a new a?pei~ate 
32 state public defender appointed during that :ime, and 
33 shall establish the ap?e~iete state public defender's 
34 salary. 
35 Sec. 3. Section 13B.3, Code 1987, is amended to 

• 

36 read as follOws: 
37 13B.3 QUALIFICATIONS OF APPEbbAPB STATE PUBLIC 

DEFSNDER. 
Only persons admitted to practice law in this state 

shall be appoi~ted ap?e~=ete state public defender or 
assistant appe~iate state public defender. 

Sec. 4. Section 13B.4, Code 1987, is ame~ded to 
read as follows: 

138.4 JURISDICTION OF A?PEbbA~E STATE PUBLIC 
DEFENDER. 

38 
39 
40 
41 
42 
43 
44 
45 
46 The appe~iate state public defender shall represent 
47 indigents on appeal in criminal cases and on appeal in 
48 proceedings to obtain postco~viction relief when 
49 appointed to do so by the district court in which the 
50 judgment or order was issued, and may represent 

" '" , 



5El-;A'rE 17 
~Ll\RCH 16, 1988 

5-5380 Page 2 

1 ~nd~gents In proceedings insticuted pursuant to 
2 chapter 908, and shall not engage in the private 
3 prac:ice of law. The court may, upon the applicat:on 
4 of tte ~ndigent or ~he indigent's t~ial a~to:neYI o~ 
5 on :ts own motion, appoint the a~~e±±ate s~ate publiC 
6 de:ender to represent the indigent on appeal or on 
7 appeal ~n postconvict~on proceedings. 
8 Sec. 5. Sec~ion 133.5, Code 1987. is a~ended to 
9 ~ead as follows: 

13B.5 STAFF. 10 
1: :he ap?~iiete 5:a~e pub:ic defe~der ~ay appoint 
_L aS5ista~t ap~eiiB~e s:ate p~blic defe~de~5 who, 
l3 subiect to the direct:on of the 6ooe±±6te state pLbl:c 
14 def~nder. shall have the same dutl~s as t~e e~?e±±aee 
15 state p~blic defender and shall not engage in ,he 
16 private practice o~ law. The salaries of the sta:f 
17 sha:l be Eixed bv ~he aooeliete state oub:ic defende~. 
:S ~he e~pe~±ete st~te Dub~lc defender an~ :~e appe~±ate 
19 state public defender's staff shall receive actual and 
20 ~ecessary expenses. including travel at the state rate 
21 set Eo,t~ in section lS.117. 
22 Sec. 6. Section 138.6, Code 1987, is amended to 
23 read as fo:lows: 
24 13B.6 ACCOUNT ESTABLISHED. 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 

_. ~~ere is estab~ished in the state general fund 
an account to be known as the appe~~e~e state public 
defender operating account. The eppe±~ete state 
public defender may bill a county for services 
rendered to the county by the office of t~e eppe~~ate 
state publ:c defender. Receipts shall be deposited in 
the operating account established under this section. 
There is appropriated from the state general fund all 
amounts deposited in the appe~~a~e state public 
defender operating account for use in maintaining the 
operations of the office of appellate state public 
defender. 

37 2. The department of inspections and appeals shal~ 
38 provide internal accounting and related fiscal 
39 services for the appe!±ate state public defender. 
40 Sec. 7. Section 138.7. Code 1987, 1S amended to 
41 read as follows: 
42 138.7 SU?ERVISORY DUTY. 
43 The sppe!!8~e state public defender may supervise 
4~ the provision of legal services, funded by an 
45 appropriation to the rowa department of corrections. 
46 to inmates of adult correctional institutions in civi: 
47 cases involving prison litigation. 
48 Sec. 8. NEH SECTION. :38.8 OFFICE OF LOCAL 
49 ?U3LIC DEFENDER. 
50 The state public defender may estab!ish or 

• 
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1 abolish local public defender offices. In determining 
2 whether to establish or abolish a local public 
3 defender office, the state public defender shall 
4 consider the following: 
5 a. The number of cases or potential cases where a 
6 local public defender is 0: would be involved. 
7 b. The population of the area served or to be 
8 served. 
9 c. The willingness of the local private bar to 

:0 partic:pate in cases where a publiC defender is or 
11 would be involved. 

d. Other factors which the state public de:ender 
13 deems to be important. 
14 Before establishing or abolishing a local public 

~2 

15 defende. office, the state public defender shall 
16 provide a written report detailing the reasons for the 
17 action to be taken to the justice systems 
18 appropriations subcommittee, the chai::pe::'son, vice-
19 chairperson, and ranking member of the senate 
20 committee or. judiciary, and the chairpersoCl, 'Vlce-
21 chairperson, and ranking member of the house of 
22 representatives committee on judiciary and law 
23 e~Eorce~ent. The report shall contain a stateme~t of 
24 the estimated fiscal impact of the action take~. Any 
2S action taken in establishing or abolishing a local 
26 public de:ender office shall only take effect ~90r. the 
27 approval of the general assembly. If the state public 
28 defender proposes to abolish a local public defender 
29 office prior to the beginning of any regular session 
30 of the general assembly and the general assemblj takes 
31 no action regarding that proposal during the ~lrst 
32 ninety days of the first regular session occurring 
33 after the proposal is made, the office shall be 
34 aboliShed. 
3S 2. The state public defender may appoint a l.ocal 
36 pub:ic defender and may remove the local public • 
37 defender :or cause. The local public defende~ must be 
38 an atto~ney admitted to the practice of law before the 
39 Iowa supreme court. 
40 3. ~he co~pensation of the local public cerender 
41 and staff oe the local p~blic defe~der cf(ices s~all 
42 be fixed bj the state pub:ic defender. 
43 4. ~he state public defender sr.a~~ provlce 
44 suitable o:fice space, furniture, equipment, and 
4S s~pplies for the office of local oublic defender out 
~5 of funds appropriated to the depa~tment for this 
47 pt.:rpose. 
48 Sec. 9. NEW SC:CT:ON. 13B.9 PO"ERS ANJ DliTIES OF 
49 LOCAL PUBLIC DEfENDERS. 
50 1. The local public defender shall do all of the 
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1 following: 
2 a. Represent without fee an indigent person who is 
3 under arrest or charged with a crime if the indigent 
4 person requests it or the court orders it. The local 
5 oublic defender shall counsel and defend an indioent 
6 ~efendant at every s~age of the criminal proceedIngs 
7 and prosecute before or afcer conviction any appeals 
8 or ether remedies ~~ich the local public de~ender 
9 considers to be :n ~he interest of justice unless the 

10 court or the administrator appoints other counsel. .. b. MaKe an initial determination of indigence as 
:2 reqUired under section 815.9 prior to the initia: 
13 arraignment or other initial court appearance. 
14 c. Make an annual report to the state public 
15 defender. The report shall include all cases handled 
16 by the local public defender during the preceding 
17 calendar year. 
18 2. The local public de:ender may appoint the 
19 number 0: assistant indigent defenders, clerks, 
20 investigators, stenographers, and other employees as 
21 approved by the state public defender. An assistant 
22 local pub~ic defender must be an attorney licensed to 
23 practice before the Iowa supreme court. Appointments 
24 shall be made in the manner prescribed by the state 
25 public defender. 
26 Sec. 10. NEW SECTION. l3B.10 DETERMINATION OF 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

INDIGENCY. 
1. For purposes of this chapter, a determination 

of indigency shall be made pursuant to section 815.9. 
2. A determination of indigence shall not be made 

except upon the basis of information contained in a 
detailed financial statement submitted by the person 
or by the person's parent, guardian, or custodian. 
The financial statement shall be in the form 
prescribed by the board. If a pe(son is determined to 
be indigent and given legal assistance, the financial 
statement shall be filed in the person's court file 
and with the administrator. 

3. A person who knowingly submits a false 
financial statement for the purpose of obtaining legal 
assistance at public expense commits a fraudulent 
practice. As used in this subsection "legal 
assistance" includes appointed COU~~2:. transcripts, 
witness fees and expenses, and any other goods or 
services required by law to be provi~~~ to an indigent 
person at public expense. 

4. The district court shall decic2, based ufon the 
financial statement and other relevant i~fcr~ation, 
whether the person is indigent. An indigent defencer 
may make a temporary determination of indigency prior 
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1 to the initial arraignment or other initial court 
2 
3 

a9gearance. 
Sec. 11. Section 33:.321, subsection 2, Code 

4 SU9plement 1987, is amended by striking the 
5 subsection. 
6 Sec. 12. Section 331.322, subsection 5, Code 
I Supplement 1987, is amended to :ead as follows: 
8 5. Furnish of~ices within the co~~tv ~cr t~e 
9 sheriff, ar.d at the co~~tl seat :cr :~e·reco~der, 

10 treasurer, auditor, county attorney, county surveyor 
II or er.gineer, coun:y assessor, and city assesscr. ~£ 

12 the-e!!~ee-e~-~tlbt±e-~efe~ee~-±~-e~t~e~~~h~d7-the 
13 bOBrd-~~et~-~tl~n~~h-~he-p~b~±e-defenderL~-e~~iee-a~ 

p~evided-~~-~eet±eM-33t.116. The board shall furnish 
the off:cers with fuel, lights, and office supplies. 
However, the board is not required to furnish the 
county attorney er-ptlbtie-de~eMcier with law books. 

14 
15 
16 
~7 

18 
:9 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

The board shall nct furnish an of~ice also cccupied by 
a practicing atto:ney to an officer other than the 
county attorney e~-ptlbt±e-de~eMcie~. 

Sec. 13. Section 602.1302, subsection 2, Code 
Supplement 1987, is amended by striking the 
subsection. 

Sec. 14. A public office providing indigent 
defense which is in existence on December 31, 1988, 
shall become an office of a local public defende~ 
under the authority and s~pervision of the state 
public defender unless the state 9ublic defender 
determines the office should cease to operate. 

Sec. 15. REPEALS. Sections 331.775 through 
331.777, Code 1987, are repealed. However, this Act 
shall not affect the existing terms of office for the 
appellate defender or public defenders. This Act does 
not authorize a reduction in compensation or employee 
benefits provided by the state or a county to any 
employee of the state appellate defender's office or a 
9ublic defender'S office. 

Sec. 16. This Act does not affect a contract in 
effect at the time of enactment of this section 
relating to office space, or other se(vices or 
equipment to be provided to a public defender. 
However, a county or public defender shall ~o: enter 
into a contract for any services to be provided to the 
public defender after enactment of this section 
without the approval of the department of inspections 
and appeals. 

Sec. 17. For the period beginning January 1, 1989, 
and ending June 30, 1989, the judicial branch shall 
reimburse the department or inspections and appeals 
out of funds appropriated to the judiCial branch for 
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1 the costs of adult indigent defense and costs of 
2 juvenile proceedings including attor~ey and witness 
3 Eees. 
4 Sec. 18. EFFECTIVE DATES. 
5 1. Section 15 of this Act, being deemed of 
6 immediate importance, is effective upon enactment. 
7 2. Sections 1 through 14 and sec~ion ~6 of this 
8 Act are effective January 1, 1969." 
9 2. Title page, by striking l,nes 1 through 4 and 

10 inserting the following: "An Act relating to the 
11 administration of legal representation of indigene 
12 persons in criminal cases by local public defenders, 
13 and the state public defender's office, and providing 
14 an effective date." 

S-5380 
Filed Mar~h 15, 1~88 

J'. (, \ '1/ 7 :~ .~." .~ I 

BY TOM MANN, Jr. 
DONALD V. DOYLE 
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STATE OF IOWA 

T -, r: 

Senator Doyla 

lSB No. 71645 
Stafl 10. SAL 

. ! 

In cOClpl i~nce 
S 1'.:lL\ 7K l' H.£ 
pursuar.t 
available 

2304 
a writ:en request recei~ecl March 8, 1938. a fiscal note for 

As Amended l!od P:;!'s5ed By The Senht~ is hereby submitted 
to Joi::t 

from the 
uest. 

Rule 17. Dat2 used in dcv~lopin6 this fiscal note are 
Legislative Fiscal Bureau to members of the Legislature 

Senate Pile 2304 as amended and passed by the Senate alters the name of the 
State Appellate Defender's Office to become the State Public Defender's 
Office. The State Puolic Defend~r ~ill supervisa the local public defenders, 
who shall become State employees. Public Defenders are no longer supervised 
by the Board of Supervisors in the county where the office is located. The 
proposed legislation m~kes corrective changes to the Code of Iowa for 
administration of Indigent Defense. The bill also provides that defendants 
are presumed to be non-indigent and able to pay a fine. Section 15 provides 
that current contracts are not affected by t~is legislation and prohibits 
counties or public defenders from entering into contracts withQut the approval 
of the Department of rnspec~ions and Appeals. Section 15 takes effect upon 
enactment, while all other Sections take effect January 1, 1989. 

Assumptions 

1. Senate File 2304 states that a defendant is presumed able to pay a fine. 
The scope of indigency does not change. 
In making Public Defenders and their staffs state employees, these FTE 
positions must comply with the State's comparable worth policy. 
The State is currently paying the costs of Public Defenders and their 
offices through the Indigent Defense Appropriation. Cost projections 
reflect minimum salaries for these posltlons. Current position holders 
shall continue to receive their current salary if higher than the 
'"nllllUm. The "Di fference" column in the table below is the amount 
required to bring some of the positions in the 8 Districts to the minimum 
level. 

4. Public Defender offices will not add any more staff than currently 
exists. 

S. No new Public Defender offices will be established. 
6. Since these are all new State positions, the salary will reflect the 

entry-level paygrade. 
7. The calculations do not include benefits. 
8. Staff in the Public Defenders' offices who perform functions other than 

Indigent Defense are not included in these calculations. 
9. Costs of setting up offices for Public Defenders are already in~luded in 

the Indigent Defense Appropriation. 
10. Public defenders become State employees January 1, 1989. 

Fi seal Effect 

There is no fiscal impact of presuming non-indigency. It is nOt possible to 
estimate how long it will take for the Iowa Department of Personnel to 

•

•. reclassify these Public Defender positions as State employeeS. Therefore it 
is not possible to calculate the fiscal impact in FY 1989 (Public Defenders 

. will beCOme State employees haLf way through FY 1989). There will be a fiscal 
impact in FY 1990. 7he table illustrates the estimated new State costs for 
one full year of funding comparable worth. 
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Total Current Total Projected Di fference 
Position State Cost State Cost" [ncr/(Decr} 
-------------------- -------------- --------------- -------------

Public Defenders (8) $ 339,191 $ 381,222 $ 42,n5 
Hin sal = $39,850 

Fi rst Assistant (8) 213,451 )02,666 29,215 
Min sal = $30,200 

Staff Attorney (15 ) 482,697 501,210 18,57) 
Hin sal = $24,400 

Investigator (9) 194,886 205,996 11,110 
Hin sal = $19,000 

Office Hanager (4) 71,056 79,005 7,949 
Hin sal = $19,600 

Legal Assistant (1) 18,266 18,900 634 
Hin sal = $18,900 

Secretary (l 5) 196,890 221,434 24,544 
Hin sal = $14,790 

TOTAL $ 1,576,443 $ 1,710,493 $ 134, D50 

*Projected cost aSsumes minimum salaries for the positions listed. 
The number in parentheses indicates the current total number of 
positions in all of the Judicial Districts. 

SOurce: Judicial Department 
Department of Inspections and Appeals 

Fiscal Director 
LegislativJ Fislal Bureau 

Date: .3 cP'l t g r ) 



\ 

'. SENATE FILE J,~ 
BY COMMITTEE ON JUD:CIAR', 

(AS ~~ENDED AND PASSED BY THE SENATE MARCH l7, 1988) 
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A Bill FOR 

. ·1 An Act relating to the administration of legal representatio~ of 

-
2 i~digent persons in criminal cases by local pub~ic defenders, 

3 and the state public defender's office, and providi~g an 

4 effective date. 

5 BE IT ENACTED BY THE 

6 

7 

8 

9 

10 

~1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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1 Section 1. Section 13B.l, Code 1987, is amended by 

2 striking the section and inserting in lieu thereof the 

3 following: 

4 138.1 DEFINITIONS. 

5 As used in this chapter unless the context otherwise 

6 requires: 

7 1. "Appointed attorney" means an attorney appointed and 

8 compensated by the state to represent an indigent defendant. 

9 2. "Department" means the department of inspections and 

10 appeals. 

11 3. "Financial statement" means a full written disclosure 

12 of all assets, liabilities, current income, dependents, and 

l3 other information required to determine if a client qualifies 

14 for legal assistance at public expense. 

15 4. "State public defender" means the state public defender 

16 appointed pursuant to this chapter. 

17 Sec. 2. Sec:ion 133.2, Code 1987, is amended to read as 

18 follows: 

19 13B.2 POSITION ESTABLISHED. 

20 The position of state appeilate public defender 15 

21 establiShed within the department of inspecticns and appea:s. 

22 The governor shall appoint the state ap?eiiate public 

23 defender, w~o shall serve at the pleasure of t~e governcr, 

24 subject to confirmation by the senate~ no less frequently than 

25 once every four years, whether or not there has been a new 

26 appellate state public defender appointed during that time, 

27 and shall establish the appellate state public defender's 

28 salary. 

29 Sec. 3. Sec~ion 13B.3, Code 1987, is amended to read as 

30 follows: 

31 138.3 QUALIFICATIONS OF APPEbbA~B STATE PUBLIC DEFENDER. 

32 Only persons admitted to practice law in this state sha:l 

33 be appointed appeiiate state public defender cr assistant 

34 appeilate state public defender. 

35 Sec. 4. Section l38.4, Code 1987, 1S ameO;ded to read as 

-1-
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1 follows: 

2 138.4 JURIS~ICTION Of APPEbb~~E STATf P~B~;C UFF~NDC~. 

The tlppei~ate state OJb:ic de~ende: shall ..... _,._-
. . -

C(:n:l;:<;1l caS2S d!':O on 

rr;.:present 

3pt-Je~1 j.n 

6 do S0 hj t~e district co~r(. ~.' ~~lich ~he j~dg~~~~t or order W2~ 

-; iSS:~Ad, ar:d may represer.( ~,nJ':(?eflts 1;; p:'0ceedicgs i::s~.i ::I.:i:ed 

8 ~~(S~dn~ to chapter 908, arl~ s~:a~.l :lot e~gdgc i~: the pri~dte 

9 practice of law. -rhe co~rt Inay, upo~ the applica~ion of the 

10 i~dige~~ or the indigent1s t~ial attorney, or on i~s OW:~ 

II ~otion, ap<)oinc the a""eEete state .Pi':)_~:c defende~ to 

l2 represent the 1ndigent on appeal or on appeal in 

l3 postconviction proceedings. 

14 Sec. S. Section 138.5, Code 1987, 15 ame~ded co read as 

15 follows: 

16 13B.5 STAFf. 

17 The apper±ate =s~t~a~t~e~~p~u~b~l~.=i~c defender may appoint assisca~t 

18 8ppe~tate state public defenders ~ho, subject to the direction 
'a F h ~' t bl - d F' -, 1 h t-~/ O. t e 8ppe.1:8te sta e l'~ _1C e.enaer, 5na_ ..• ave ne same 

20 duties as the 8ppeiiate state~ublic defender ar.d sr.a:l net 

21 engage 1n the private practice of law. ~he saiar~es of the 

22 staff shall be fixed by the ap!,eHa'Oe ~riJte D,:J.:>11.<: defender. 

23 The ap!,e~i8te state public defender and the 8ppe!~ate state 

24 public defender's staff shall receive actual and necessary 

25 expenses, includillg travel at the scate rate sel forth in 

26 section 18.117. 

27 Sec. 6. Section 13B.6, Code 1987, 1S amended to read as 

28 [ollows: 

29 133.6 ~CCOUNT ESTABLISHED. 

30 1. There is establiShed in the state ge~era: fund an 

31 account to be ~nown as the 8Pl'el:i:ate staJ:_~_~ublic deEer:d," 

32 operating aCcou!1t. The 8?peHete std':'" public de:er.der rr.ay 

:.~--_c·33 bill a cou:\cy Eor services render"'" to the cou:-.ty by the: 

34 office of the el'per'l:8te state_.pub: :c defender. Receipts sha l ; 

35 be deposited in the operating account established under this 

-2-
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1 section. There is appropriated from the state ger.era: f~nd 

2 aJl amounts depcsi:ed in the "ppe:;'te~e stat~~l:bl:C defe~de~ 

3 operating accou~t fer use In maintaining the operations of tte 

4 off cce of 1I,,~eHa~e st.ate J;lu.!2lic defender. 

5 2. The de~artment of inspectio~s and appeals shall prcvLde 

6 internal accounting and related fiscal services for the 

7 a~~ettaee state £ublic defender. 

8 Sec. 7. Section 13B.7, Code 1987, ~s amended to read as 

9 follows: 

10 133.7 SUPERVISORY DUTY. 

11 The appe~t~te state public defender may supervise the 

12 provisioII of legal se~vices, funded by an appropr~aticn to :he 

13 Iowa department of correctioI1S, to inmates oE ad~lt 

14 correctional institutions in ci'lil cases invclving prison 

15 litigati.on. 

16 Sec. 8. KSW SECT[ON. 13B.8 O?fICE OF LOCAL PCBL:C 

17 DEFE:t><OER. 

18 1. The state public defender may establish or abo:i.sh 

19 local public defender offices. In dete~mining whether :0 

20 establish or abolish a local public defender office, the sta:e 

21 public defender shall consider the following: 

22 a. The number cf cases or potential cases ~here a local 

23 public defender is or would be invo"ved. 

24 b. The populat,on of the area served or to be served. 

25 c. The willingness of the local pr~vate bar to participa:e 

26 in cases where a public defender is or would be i:lvolved. 

27 d. Other Eactors which the state public defender dee~s tc 

28 be important. 

29 Before establishing or abolishing a local publ~c defender 

30 office, the state public defender shall provide a written 

31 report detailing the reasons for the action to be taken to :he 

32 justice systems appropriations subcoIT~ittee, :he chairperson, 

33 vicechairperson, and ranking member of the se~ate cOIT~ittee on 

34 judiCiary, and the chairperson, vicechairperson, and ranking 

35 member of the house of representatives co~~ittee on judiciary 

-3-
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• and law enforcement. The report shall co~tain a statem~nt of 

2 the estimated fiscal impact of the action tak~n. Any action 

3 taken in establishing or abo!ishing a local public defender 

4 office shall only take effect ~pon the approval of ~he general 

5 assembly. If the state publIc defender proposes to abo:isn d 

6 local public defender office prior to :he beginni~g of any 

7 regular session of the ge:,e:al assembly and ~he generai 

a assexb:y takes no action regar~i~g thd~ prcposal d~~ln9 the 

9 first ninety days of the fi~st regular session occl~rring aEcer 

10 the proposal is ~adef the office shall be Gbolish~d. 

11 2. The state public defendEr may appoint. a local public 

12 defender and may remove the local public defender for cause. 

13 'fhe local Pllbiic defender must be arl ~ttcr~ey admitted to the 

14 practice o~ law before the Iowa 5~preme court. 

15 3. The compensation of the loca: pl:bi~c defender a:ld s=aff 

16 of the local public d.efender offices shal: be fixed by the 

17 state p:.:blLc defender. 

L8 4. T~e state public defender 3hall provide 3tlitable office 

19 space, f\lr~iture, equipment, and stlpplies for the oE~ice of 

20 local public defender out of funds appropriated to ~he 

2l departme~t for this purpose. 

22 Sec. 9. ~EW SECTION. 132.9 POWERS AND DCTi~S Of LOCAL 

23 PUBLIC DEFENDERS. 
1 , . 'I're local public defeilder shall c= 

25 f'o.llow.i.n,~: 

)~ 2!:y appeals or ot~er remedies whict the Ioea: public d~( 10[ 

32 co~£iders to be i~ the interest of justice llnJ,ess the C0~;: or 

34 b. Make an initial d~te~ffiinat.~~ of indigence as leq:~ired 

35 UI1~pr section 815.9 ~rior to the initial arraignmen~ 

-4-
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1 initial court a?pea~ance. 

2 c. Ma~e an a:lnual report to the state puhlic defender. 

3 The report shall inc~ude all cases handled b~ the local public 

4 defendec during tr.e precedi~g calendar year. 

S 2. T~e local public defender may appoir.t the number of 

6 assista~t indigent de~enders, clerks, investigators, 

7 sterlographers, and other employees as app~0vcJ by che s~ate 

8 public defender. An ass~stant local pub:i,c defe~der m~st ~e 

9 an attorney iicensed to practice before ~h~ :owa supreme 

10 court. Appointments shall be made ir. the manne" prescr:bed by 

11 the state pubiic de:e~der. 

12 Sec. 10. NEW SECTION. 13B.I0 D8TER~INATION OF IN~!G~~CY. 

13 1. For purposes of this chapter, a de:ermination oE 
14 indigency shall be made pursuant :0 secticn 8i5.9. 

15 2. A determinatior. of ir.digence shall not be made except 

16 upor. the basis oE inEornation con~ained in a detailed 

17 financial statement s~bmitted by the person or by :he person's 

18 parent, guardian, or custodian. The EinaI~cial s:a:e~ent shall 

19 be ~n the Eo!m prescribed by the board. If a person 15 

20 determined to be indigent ar.d giver. legal assistance, :r.e 

21 financial stateme'lt shall be filed in the person's court file 

22 and with the admir.istrator. 

23 3. A perSall wr.o know:ngly submits a false financial 

24 statement for the purpose of obtaining legal assistance at 

25 public expense corr~its a fraudulent practice. As used :n this 

26 subsection "legal assistance" includes appointed counsel, 

27 transcripts, witness fees and expenses, and any ether gcods or 

28 services required by law to be provided to an indigent person 

29 at public expense. 

30 4. The district court shall decide, based upon the 

31 financial statemer.t and other relevant inEornatlol:, whethec 

32 the person is indigent. An indigent defender Nay make a 

33 temporary determination of indigency prior to the initial 

34 arraignment or othec initial court appearance . 
. ,,' -:,; / 

35 Sec. 11. Section 331.321, subsection 2, Code Supplement 
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1 1987, is amended by striking the subsection. 

2 Sec. 12. Section 331.322, subsectio~ 5, Code Supplemen: 

3 1987, is amended to read as follows: 

5. Furnish offices within the county for the sheriff, and 

5 at the COilnty seat for the record~r, treaSLlrer, auditor, 

6 coun~y attorney, county Sl)pveyor or engi~ee~, COU!lty asseS50~, 

1 and city assessor. tf-~h~-eE~~ee-ef-pnb!ic-d~Ee~de~-i~ 

8 e~~B~t±5hed,-the-b~erd-sh~it-~~r~t~h-the-pctbIie-def~~ae~Lg 

9 e~fiee-a~-ppevided-iM-~ee~~eft-3317~~67 The board shall 

~o furnish the officers with fuel, lights. and office supp~ies. 

11 However, the board is not required to f~rnish the county 

12 attorney er-ptlbiie-eefender with law boo~s. The board shall 

13 not furnish an office also occupied by a practicing attorney 

14 to an officer other than the county attorney ep-ptl~"ie 

15 deEende,.. 
16 Sec. 13. Section 602.1302, subsectio~ 2, Code Supplemen~ 

17 1987, is amended by striking the subsection. , 
18 Sec. 14. A public. office providing indigen: defense which 

19 is in existence on December 31, 1988, shall become an office 

20 of a local public defender under the authority and supervision 

21 of the state public defender unless the state public def.ender 

22 determines the office should cease to operate. 

23 Sec. 15. REPEALS. Sections 331.775 through 331.777, Code 

24 1987, are repealed. However, this Act shalL not affect the 

25 existing terms of office for ~he appellate defer.der or pub:ic 

26 defenders. This Act does not authorize a reduction In 

'c027 compensation or employee benefits provided by :he state or a 

28 county to any employee of the state appellate defender's 

29 oEfice or a public defender's office. 

30 Sec. l6. This Act does not affect a contract 1n effect at 

31 the time of enactment of this section relating to office 

32 space, or other services or equipment to be provided to a 

33 public defender. However, a couney or ;>LibLc defender sha~ 1 

34 not enter into a contract for any ~?rvices to be provided to 

35 the public defender aEter enactree~t of :his section without 

-6-
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I the approval of the department of inspections and appeals. 

2 Sec. 17. For the period beginning January L, L989, and 

3 ending June 30, 1989, the judicial branch shall reimburse the 

4 department of inspections and appeals out of funds 

5 appropriated to the judicial branch for the costs of adult 

6 indigent defense and costs of juvenile proceedings including 

7 attorney and witness fees. 

8 Sec. 18. EFFECTIVE DATES. 

9 1. Section 15 of this Act, being deemed of iffimediate 

10 importance, is effective upon enactment. 

11 2. Sections 1 through 14 and section 16 of thiS Act are 

12 effective January 1, 1989. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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SENATE FILE 2304 
H-6030 

._ 1 Amend Senate File 2304 as amended, passed, and 

.,., 2 reprinted by tr.e Senate as follows: 
3 1. Page 4, lines 32 and 33, by striking the words 
4 "or the administrator". 
5 2. Page 4. by inserting after line 33 the 
6 following: 
7 "b. Represent an indigent party, without fee and 
8 upon an order of the court. in child in need of 
9 assistance, family in need of assistance, delinquency. 

10 and termination of parental rights proceedings 
11 pursuant to chapter 232. The local public deEender 
12 shall counsel and represent an indigent party in all 
13 proceedings pursuant to chapter 232 and prosecute 
14 before or after judgment any appeals or other remedies 
15 which the local public defender considers to be in the 
16 interest of justice unless the court appoints other 
l7 counsel. The state public de:ender shall be 
18 reimbursed by the counties for services rendered by 
19 employees of the local public defenders' offices under 
20 this subsection, pursuant to section 232.141." 
21 3. Page 5, by" inserting after line 34 the 
22 following: 

"Sec. Section 19A.3, subsection 11. Code 23 
24 
2S 

e~ 
28 

Supplement 1987, is amended to read as follows: 
11. Professional employees under the supervision 

of the attorney general, the appe~~ate-deEender state 
nublie defende~, the auditor of state, the treasurer 
of state. and-the public employment relations board. 

29 However, employees of the consumer advocate diviSio~ 
30 of the depart~e~t of justice, other than the co~sumer 
31 advocate, are subject to the merit system." 
32 4. Page h by inserting aEter 11ne 17 the 
33 following: 
34 ·'Sec. ACCRUED EMPLOYEE RIGHTS. 

1. Persons who were paid salaries by the counties 
immediately prior to becoming state employees as a 
result of this Act shall not forfeit acceued vacation, 
accrued sick leave, or longevity, except as prcv:ded 
in this secti.on. 

3S 
36 

2. As a part of its rule~aking authority, the 
41 departme~t of inspect~ons and appeals, after 
42 consulting with the depa:tment 0f ~anagementf 5ha~1 
43 prescribe rules to provide ~or the following: 

J7 
38 
39 
40 

a. Each person referred to in subsection 1 shall 
~5 have to the person's credit as a state employee 
46 co~mencing O~ the date of becoming a state employee 

the number of accrued vacation days that was credi:ed 
to the perso~ as a c~unty employee as of t~e end of 

49 the day prior ~o becoming a state employee. 

, A 

" 

1;7 

~8 

so 

-
b. Each person referred to i~ subsection 1 sha:i 
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1 have to the person's credit as a state employee 
2 commencing on :he date oE becoming a state employee 
3 the number of accrued davs of sick leave tha~ was 
4 credited to the person as a county employee as of the 
S end of the day prior to becoming a state employee. 
6 However, the number of davs of sick leave credited to 
7 a person under this subsection and eligible to be 
8 taken when sick or eligible to be received upon 
9 retirement shall not respectively exceed the maximum 

10 number of days, if any, or the maximum dollar amount 
11 as provided in section 79.23 that state employees 
12 generally are entitled to accrue or receive according 
13 to rules in effect as of the date the person becomes a 
14 state employee. 
IS c. Commencing on the date of becoming a stale 
16 employee, each person referred to in subsection 1 is 
17 entitled tc claim the person's most recent continuous 
18 period of service in full-time county employment as 
19 full-time state employment for purposes of determining 
20 the number of days of vacation which the person is 
21 entitled to earn each year. The actual vacation 
22 benefit, including the limitation on the maximum 
23 accumulated vacation leave, shall be determined as 
24 provided in section 79.1 according to rules in effect 
25 for state employees of comparable longevity, 
26 irrespective of any greater or lesser benefit as a 
27 county employee. 
28 Sec. COLLECTIVE BARGAIN'NG. 
29 A person who becomes a state employee as a result 
30 of this Act is a public employee, as defined in 
31 section 20.3, subsection 3, for purposes of cha~ter 
32 20. The person may bargain collectively on and after 
33 January 1, 1989, as provided by law for a state 
34 employee. However, if the person is subject to a 
35 collective bargaining agreement negotiated prior to 
36 January 1, 1989, the person is entitled to the rights 
37 and benefits obtained by the person pursuant to that 
38 contract after January 1, 1989, until that contract 
39 expires. If the persoll is subject to a collective 
40 bargaining agreeme:lt negotiated by a public employer 
41 other than the department oE inspections and appeals 
42 on or aEter January 1, 1989, the person is not 
43 entitled to any rights or benefits obtained by the 
44 person pursuant to that contract after becoming a 
45 state employee. 
46 The department of inspections and appeals is the 
47 public employer of the state and local ~ublic 
48 defenders and employees of those offices for purposes 
49 of chapter 20, relating to public employment 
SO relations. 

-2-
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B-603{) 
3 Page 

1 For purposes of chapter 20, the certified 
representative, which on January 1, 1989, represents 
employees who become department of inspections and 
appeals employees as a result of this Act, shall 
remain the Certified representative when the employees 
become department of inspections and appeals employees 
and thereafter, unless the public employee 
organization is decertified in an election held under 
section 20.~S or amended or absorbed into another 
certified organization pursuant to chapter 20. 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 Collective bargaining negotiations shall be conducted 

on a statewide basis and the certiEied employee 
organizations which engage in bargaining shall 
negotiate on a statewide basis, although bargaining 
units shall be organized by judicial district. The 
public employment relations board shall adopt rules 
pursuant to chapter 17A to implement this subsection." 

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

5. Page 6, line 27, by striking the words "or 
employee benefits". 

6. Title page, line 2, by inserting after the 
word "cases" the following: "and proceedings under 
chapter 232". 

7. By renumbering as necessary. 
By McKINNEY of Dallas 

JAY of Appanoose 

H-6029 
1 P~end Senate File 2304 as amended, passed, and 
2 reprinted by the Senate as follows: 
3 1. Page 4, by inserting after line 33 the 
4 fOllow i ng: 
5 
5 
7 
8 
9 

10 
i1 

"b. Represent without fee indigent persons in any 
proceeding brought under chapter 232. The local 
public defender shall counsel and reoresent the oerson 
at every stage of the proceedings under chap~er 232 
and prosecute appeals or other remedies which the 
local public def€nder considers to be i~ :he interest 
of jllstice unless the court or the admi~istrator 

12 appoints other counsel." 
l3 2. By renumbering as necessary. 

H-6029 . ?lLED I'.ARCH 29, 1988 
LJ/I.~ -...:/ ~':' l' /3 ':/;; ; 

By ROSENBERG of S~ory 



SENATE FILE lJU4 

H-60S9 
1 Amend Senate Pile 2304 as amended. passed. and 
2 reprinted by the Senate as follows: 
3 1. Page 5. by inserting after line 4 the 
4 following: 
5 "2. An apvointed attorney under this section is 
6 not liable to"a person represented by the attorney 
7 pursuant to this chapter for damages as a result of a 
8 conviction unless the court determines in a 
9 postconviction appeal that the person's conviction 

10 resulted from ineffective assistance of counsel." 
11 2. By renumbering as necessary. 

H-6059 FILED ~1l\RCH 30. 1988 
C,i.,,;t;. -" -/ Is (6 I~r<) 

BY LTi,\'{ of App<3nOQsf' 
ROSENBERG of Story 
McKINNEY of Dallas 

".-

SENATE FILE 2304 
H-6167 

1 Amend the amendment. H-6030. to Senate File 2304. 
as amended. passed, and reprinted by the Senate as 
follows: 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

1. page 1. line 38. by striking the word 
"longevity" and inserting the following: "seniority". 

2. Page 1. line 41. by striking the words 
"inspections and appeals" and inserting the following: 
"personnel". 

3. By striking page 2, line 32 through page 3, 
line 15. and inserting the following: "20. Such 
employees shall be accreted into bargaining units 
Which exist for state employees. ~he·. 

4. By renumbering as necessary. 
By McKINNEY of Dallas 

H-6167 PILED APRIL 4, 1988 
0. de !_,~ 'I!~ (;f '-3 .,'~ ; 

SENATE FlLE 2304 
B-62'2S 

J. Amend Senate File 2304. as ame:1ded. passed, and 
~ ,'"printed by the Ser:ate. as Eol1o~s: 
:1 1. Page 2. by stnking line 33 .oI;;d i;;,;,>'~l."'g t~,e 
4 follow'ng: "bill a county tor serVlce5 rendered [0 

5 the county.!. whi.£h the county is requir~~o pay 
6 E::1rsuant to chapt,:r 222, 229. 230. ?r n2_~ by th~". 

8-6215 FILEt) APRIL S, 
(f.io..<.J ~ /.; 'I/I! ct ' It, 1'> ) 

,988 

By MUHr.DAUER of Crawford 
McKI~NEY of Dallas 

• 
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~9 

..i.. ~l1ei:d Se:;6.te file 2304 as a;ne;;d€.'d, passed, arid 
2 repr:~ce6 by the Se~a~e as follows: 
3 ) Page 4, lines 32 and 33, by striking the words 
4 Itor t~e ad~i!1istrator'!. 

::l 

6 
7 
8 
9 

:0 

2. ?age 4, by inserting ~fter l~ne 33 tr.e 
followin9: 

lib. Represent an indigen~ party, without fee a~d 
upo~ an order of the COU:':; in child in need of 
~s5is:a~ce, fa~ily ~n need of assista~ce, deli~que~cy, 
a~d termination of parental rights proceedings 

:1 pU!5Ua~t :0 chapter 232. The local public defe~de[ 
~2 sha:l cou~se: and represe~t an ~~digent party in all 
:"3 proceedir.gs p~rs~a~c CQ chapter 232 and prcsec~te 
:4 before 0: after judgment "any appeals or o:her remedies 
:5 ~h~ch the local pub:ic defe~der considers to be in the 
~6 intc~est of just:ce ur.less the court appoi~ts other 
1.7 
18 
19 
20 
21 

cCII~sel. ~ne state public defender shall be 
reimbursed by the counties for services rendered by 
e~ployees of the local public defenders' offices under 
this scbsection, pursuant to section 232.141." 

3. Page 5, by inserting after line 4 the 
22 following:' 

112. An appoi~ted attor~ey under this section is 
~ot :iable to a person represented by the attorney 
purs~a~t to this chap~er for damages as a result of a 
conviction unless the court determines in a 
postconv:ction appeal that the person's conviction 
resulted from ineffective assistance of counsel." 

4. Page 5, by inserting after line 34 the 
following: 

"Sec. Section 19A.3, subsection 11. Code 
supple~enr-1987, is amended to read as follows: 

11. Professional employees under t~e s~pervision 
1A o~ ~~~ at'~rnay gernra' ~he e~~e~~eae-~ece~~u~ s.a"e ........ ... ...... ;... ..... v.... .;c .... , ..... 1 1:"1:" __ .... ..... r .. <:";'<,.,. _-__ ~_ 

23 
2<: 
25 
26 
27 
28 
29 
30 
3::' 
32 
33 

35 p~blic defender, the a~ditor of state, ~~e trea5~re~ 
36 of state, and the pub:ic employment relations board. 
37 However, employees of the consumer advocate dlvision 

40 

of the departreent of justice, other than the co~sume: 
advocate, are subject to the merit system. 'I 

5. Page 6 by inse~tir.g after line 17 the 
41 following: 
42 
43 

.;" 
45 
46 
47 
48 

50 

ItSec. ACCRUE~ EMPLOYEE RIGHTS. 
~. Persons who we:e paid salaries by t~e cour.ties 

ir.~eo:ately p:io: to becoming state e~ployees as a 
resul~ of this Act shall not forfeit accrued vacation. 
acc,~ed sick leave. or ser.io:ity, except as provided 
in this section. 

2. As a part of its rulemaki~g authority. the 
de?anment of personnel, after consulting with the 
department of management, shall prescribe rules to 



SENATE 31 
APRIL 12, 1988 

S-5928 Page 2 

1 provide for the following: 
2 a. Each person referred to in subsection 1 shall 
3 have to the person's credit as a state employee 
4 co~~encing on the date of beco~ing a state employee 
5 the number of accrued vacation days that was credited 
6 to the person as a county employee as of the end of 
7 the day prior to becoming a state employee. 
8 b. Each person referred to in subsection I shall 
9 have to the person's credit as a state employee 

10 co~~encing on the date of becoming a state employee 
11 the number of accrued days of sick leave that was 
12 credited to the person as a county employee as of the 
13 end of the day prior to becoming a state employee. 
14 However, the number of days of sick leave credited to 
l5 a person under this subsection and eligible to be 
16 taken when sick or eligible to be received upon 
17 retirement shall not respectively exceed the maximum 
18 number of days, if any, or the maximum dollar amount 
19 as provided in section 79.23 that state employees 
20 generally are entitled to accrue or receive according 
21 to rules in effect as of the date the person becomes a 
22 state employee. 
23 c. Commencing on the date of becoming a state 
24 employee, 'each person referred to in subsection 1 is 
25 entitled to claim the person's most recent continuous 
26 period of service in full-time county employment as 
27 full-time state employment for purposes of determining 
28 the number of days of vacation which the person is 
29 entitled to earn each year. The actual vacation 
30 benefit, including the limitation on the maximum 
31 accumulated vacation leave, shall be determined as 
32 provided in section 79.1 according to rules in effect 
33 for state employees of comparable longevity, 
34 irrespective of any greater or lesser benefit as a 
35 county employee. 
36 Sec. COLLECTIVE BARGAINING. 
37 A person who becomes a state employee as a res~lt 
38 of this Act is a public employee, as defined in 
39 section 20.3, subsection 3, for purposes of chapter 
40 20. S~ch employees shall be accreted into bargaining 
41 units which. exist for state employees. The public 
42 employmen~ ,elations board shall adopt rules purs~ant 
43 to chapter 17A to implement this subsection." 
44 6. Page 6, line 27, by striking the words "or 
45 employee benefits". 
46 7. Title page, line 2, by inserting after the 
47 word "cases" the following: "and proceedings under 
48 chapter 232". 
49 8. By renumbering, relettering, or redesignating 
50 and correcting internal references as necessary. 

$-5928 
Filed April 11, 1988 
j 
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FiSCAL NOTE 
SE:l:iITE FILE 2304 

lSB No. 7; 64S 
Staff 10 flAL -_._-

In comptiance vith a Yritt~n request received March 8. 1988 , a fiscal note for 
SeNATe FILe 2304 is hereby submitted pursuant to Joint Rule 17. Data used in 
developing this fiscal note are avalt~blc from the Legislative Fiscal Bureau 
to members of the Legislature upon requesc. 

Senate File 2304 consolidates the State Appellate Defender's off.ce and public 
defender's offices within the Judicial Department. A public defender's office 
lS no longer supervIsed by the Board of Superv;sors in the county where the 
office is located. The bill also provides that defendants are presumed to be 
able to pay a fine. 

Fiscal Effect Summary 

Appellate Defender 
Public Defenders 
Indigency Claims 

Total 

APPELLATE DEFENDER 

Assumption 

FY 1989 Estimated 
New State COSts 

$ 0 
134,050 

o 

$134,050 

1. The bill transfers the Appellate Defender from the Department of 
Inspections and Appeals to the Judicial Department. This should be 
reflected by decreasing the Department of Inspections &nd Appeals' budget 
and reflecting a corresponding increase in the Judicial Department's 
budget. 

Fiscal Effect 

The FY 1988 budget for the Appellate 
(revolving fund), No oew costs would be 
functions to the Judicial Department. 

PUBLIC DEFENDERS 

Assumptions 

Defender is appro%imately $410,000 
associated with transferring these 

1. In making Public Defenders and their staffs state employees, these .TE 
positions must comply with the State's comparable worth policy. 

2. The State is currently paying the costs of Public Defenders and their 
offices through the Indigent Defense Appropri3tior.. Case projections 
reflect minimum salaries for these positions. Current position holders 
shall continue to receive their current salary if higher than the 
minimum. The ttoifference" column is the amount required to ot:'ing some of 
the positions in the 8 Districts to the minimum level. 

3. Public Defender off;ces will not add any more staff ~h.',. currenrly 
exists. 



REO. BY SENATOR DOYLE 

STATE OF IOWA 

FISCAL NOTE 
SENATE FILE 2304 

-2-

4. No ne~ Public Defender offices yill be established. 

Senator Doyle 

l S 8 No. -'::'-:<=.'--, 
StaN 10 

5. Since these are all ney State positions, the salary will reflect the 
ent iy:'1evel paygrade. 

6. The calculations do not include benefits. 
7. Staff 1n the Public Defenders' offices who perform functions other than 

Indigent Defense are not included in these calculations. 
8. Costs of setting up offices for Public Defenders are already included in 

the Indigent Defense Appropriation. 

Fiscal Effect 

position 

Public Defenders (8) 
Hin sal " $39,850 

First Assistant (8) 
Hin sal" $30,200 

Staff Attorney OS) 
Hin sal " $24,400 

Investigator (9) 
Hin sal = $19,000 

Office Manager (4) 
Hin sal " $19,600 

Legal Assistant (1) 
Hin sal = $18,900 

Secretary (1S) 
Hin sal " $14,790 

TOTAL 

Total Current 
State Cost 

$ 339,197 

273,451 

482,697 

194,886 

71,OS6 

18,266 

196,890 

$ 1,576,443 

Total Projected 
State Cost* 

$ 381,222 

302,666 

501,270 

205,996 

79,005 

18,900 

221,434 

$ 1,110,493. 

Difference 
Incr!(Oecr) 

$- 42,025 

29,215 

18,573 

11,110 

7,949 

634 

24,544 

$ 134,OS~ 

*Projected cost aSSu=es minimum salaries for the 
The number in parentheses indicates the current 
positions ir. all of the Judicial Districts. 

positions listed. 
total numbet;.of 

/ 

IHDICENCY CLAIMS 

Assumption 

1. The bill states that a defendant is presumed able to pay a fine. The scope 
of indigency does not change. 

Fiscal Effect 

There is no fiscal impact. 

Source: Judicial Department 
Inspections and Appeals - Office of Appella 

Fiscd 
Legislative 

Date: 
Bureau 
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8SB2057 

SENATE FILE r-J3r l 
BY (PROPOSED INDIGENT DEFENSE 

STUDY CO~~ITTEE BILL) 

Passed Senate, Date Passed House, Date 

Vote: Ayes Nays Vote: Ayes __ _ Nays 

An 

BE 

Approved 

A BILL FOR 

Act relating to the representation of indigent and incompetent 
persons by appointed attorneys, public defenders, and the 
appellate defender's office; the establishment of district 

legal defense boards; and the determination of indigency. 
IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

TLSB 7164IS 72 

mj/rln/8 
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2 

3 

4 

S.F. H. F. 

ARTICLE 12 

LEGAL REPRESENTATION OF 

INDIGENT AND INCOMPETENT PERSONS 

PART 1 

5 DEFINITIONS 

6 Section 1. NEW SECTION. 602.12101 DEFINITIONS. 

7 As used in this article unless the context otherwise 
8 requires: 

9 1. "Appellate defender" means the state appellate 
10 defender. 

11 2. 

12 court 
"Appointed attorney" means an attorney appointed by a 

and compensated by the state to represent an indigent or 
13 incompetent person. 

14 3. "Client" means an incompetent or indigent person 

15 represented by an appointed attorney or public defender. 

16 4. "District board" means a district legal defense board 

17 established under section 602.12201. 

18 5. "Financial statement" means a full written disclosure 

19 of all assets, liabilities, current income, dependents, and 

20 other information the court or public defender requires to 

21 determine if the client qualifies for legal assistance at 
22 public expense. 

23 6. "Incompetent person" means a person who has been 

24 adjudicated by a court to be incapable of managing the 

25 person's property or caring for the person's own self, or 

26 both, or a juvenile. 

27 7. 

28 retain 
"Indigent person" means a person who is unable to 

legal counsel without prejudicing the person's 

29 financial ability to provide economic necessities for the 

30 person or the person's dependent family. 

31 PART 2 

32 DISTRICT LEGAL DEFENSE BOARDS 

33 Sec. 2. NEW SECTION. 602.12201 DISTRICT LEGAL DEFENSE 
34 BOARDS ESTABLISHED. 

35 1. A district legal defense board is established in each 

-1-
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1 

2 

3 
4 

5 

6 

7 

8 

S.P. _______ H.P. 

judicial district. 
2. Except as provided in paragraph "c n

, the members of a 

district board shall be appointed to staggered four-year terms 
by a majority vote of the district judges who reside in the 
judicial district. The members are eligible for 
reappointment. Each district board shall be composed of the 
following members: 

a. A county board of supervisor member from a county 

9 within the judicial district. If the judicial district is 
10 divided into judicial election districts, a county board of 

11 supervisor member from a county within each judicial election 
12 district shall serve on the district board. However, no 

13 county shall be represented on the district board by more than 
one county board of supervisor member. 14 

15 

16 

17 

18 

19 

b. The district court administrator for the judicial 
district or the administrator's designee. 

c. A member of the Iowa state bar, who resides in the 
judicial district, elected by members of the bar residing in 

the judicial district. 
20 d. A person residing in the judicial district who is not 

21 an attorney. If there is otherwise an even number of voting 
22 members serving on the district board an additional person 

23 residing in the judicial district who is not an attorney shall 
24 be appointed. 
25 e. An attorney practicing in the judicial district who 
26 does not regularly defend indigent persons charged with 

27 criminal offenses. 
28 f. A county attorney of a county in the judicial district 

29 who shall serve as a nonvoting member. 
30 g. A public defender serving the judicial district who 

31 shall 
32 h. 

serve as a nonvoting member. 
A district judge from the judicial district who shall 

33 serve as a nonvoting member. 
@It 34 i. An associate district judge from the judicial district 

35 who shall serve as a nonvoting member, if the district has an 

-2-



S.F. H.F. 

1 associate district judge. 

2 3. If the judicial district is divided into judicial 

3 election districts, at least one but not more than two 

4 nonvoting members shall be appointed from each judicial 

5 election district. 

6 4. Members serving on a district board who are not county 

7 or state employees being compensated by the county or state at 

8 the time of the performance of board duties are entitled to 

9 forty dollars per diem for each day spent in the performance 

10 of the duties of the board. All members serving on a district 

11 board are entitled to actual expenses incurred in the 

12 performance of the duties of the board. 

13 Sec. 3. NEW SECTION. 602.12202 POWERS AND DUTIES. 

14 1. Each district board, by majority vote of the total 

15 voting members shall: 

16 a. Elect from the entire membership of the district board 

17 a chairperson who shall serve a term of one year. 

18 b. Monitor the services furnished by public defenders and 

19 appointed attorneys. 

20 c. Approve the appointment of assistant public defenders 

21 and persons employed in a public defender's office. 

22 d. Maintain an accounting system as directed by the 

23 supreme court to account for all moneys allocated to the 

24 district board by the state court administrator. 

25 e. Meet at least quarterly and as often as necessary to 

26 conduct business. 

27 f. Comply with all directives, standards, policies, and 

28 procedures established by the supreme court. 

29 2. Each district board, by majority vote of the total 

30 voting members may: 

31 a. Establish an office or offices of public defender. 

32 b. Appoint a public defender or public defenders to serve 

33 in the judicial district. 

34 c. Provide suitable furniture, equipment, and supplies for 

35 an office or offices of a public defender established in the 

-3-
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~ 1 judicial district, out of funds appropriated to the judicial 

2 department and allocated by the state court administrator to 

3 the district board tor this purpose. 

• 

4 d. Require a public defender or assistant public defender 

5 to devote full time to the discharge of the duties of the 

6 office and not engage in the private practice of law. 
7 

8 

9 

10 

11 

12 

13 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

PART 3 

PUBLIC DEFENDERS 

Sec. 4. NEW SECTION. 602.12301 OFFICE OF PUBLIC 
DEFENDER. 

1. A public defender must be an attorney admitted to the 

practice of law before the Iowa supreme court. 

2. The term of office of a public defender is six years. 

3. A public defender and persons employed in a public 

defender's office are state employees. However, a public 

defender and persons employed in a public defender's office 

are not subject to the exercise of administrative authority 

and supervision by the supreme court. 

4. The compensation and expenses of public defenders and 

employees in a public defender's office shall be paid from 

funds appropriated to the judicial department and allocated by 

the state court administrator to the public defender's office 

for this purpose. 

24 5. A public defender or assistant public defender may be a 

25 member of a law partnership or a professional corporation on 
26 leave of absence. 

27 Sec. 5. NEW SECTION. 602.12302 POWERS AND DUTIES OF A 

28 PUBLIC DEFENDER. 

29 A public defender shall do all of the following: 

30 1. Represent without fee each indigent person who is under 

31 arrest or charged with a crime if the indigent person requests 

32 it or the court orders it. A public defender shall counsel 

33 and defend a client at every stage of the criminal proceedings 

'. 34 before conviction. 
35 2. Make an initial deter~ination of indigence as required 

-4-
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1 under section 815.9 prior to the initial arraignment or ether 

2 initial court appearance. At or after initial arraignment or 

3 other 

4 shall 

5 under 

6 court 

7 3. 

8 in any 

9 if the 

10 4. 

11 board, 

initial court appearance, a determination of indigence 

be made by the court. The financial statement required 

section 815.9 shall be retained in the indigent person's 

file as a permanent part of the file. 

Represent an incompetent person, including a juvenile, 

matter affecting the rights of the incompetent person 

court orders it. 

Make an annual report to the chief judge, the district 

and the district court administrator in the judicial 

12 district in which the public defender serves, and to the state 

13 court administrator. The report shall include all matters 

14 handled by the public defender during the preceding year 

15 including the amount of time devoted to each legal matter. 

16 A public defender may appoint the number of assistant 

17 public defenders, clerks, investigators, stenographers, and 

18 other employees approved by the district board. An assistant 

19 public defender must be an attorney licensed to practice 

20 before the Iowa supreme court. 

21 Sec. 6. Section 13B.2, Code 1987, ~s amended to read as 

22 follows: 

23 13B.2 POSITION ESTABLISHED. 

24 The position of state appellate defender is established 

25 within the ae~a~eme~e-of-i~speee~e~s-a~a-a~~ea%s judicial 

26 department. The ~e~e~"e~ supreme court shall appoint the 

27 state appellate defender, who shall serve at the pleasure of 

28 the go~e~no~7-s~bjeee-eo-eonf±~maeio"-by-ene-se~aee-no-%ess 

29 f~eq~e"e%y-enan-o"ee-e~e~y-fo~~-yea~s7-wneene~-o~-~oe-ene~e 

30 nas-been-a-"ew-a~~e~iaee-defende~-appei"eea-d~~%n9-enae -eime 

31 supreme court, and shall establish the appellate defender's 

32 salary. 

33 Sec. 7. Section 13B.6, subsection 2, Code 1987, is amended 

34 to read as follows: 

35 2. The aepa~eme~e-of-±"s~eee±o"s-and-appeais judicial 
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department shall provide internal accounting and related 
fiscal services for the appellate defender. 

Sec. 8. Section 19A.3, subsection 11, Code Supplement 
1987, is amended to read as follows: 

11. Professional employees under the supervision of the 

attorney general, ~he-a~~e~~a~e-defe~der7 the auditor of 

state, the treasurer of state, and the public employment 

relations board. However, employees of the consumer advocate 

division of the department of justice. other than the consumer 
10 advocate. are subject to the merit system. 

11 Sec. 9. Section 331.321. subsection 2. Code Supplement 
12 1987, is amended by striking the subsection. 

13 Sec. 10. Section 331.322, subsection 5. Code Supplement 
14 1987, is amended to read as follOWS: 

15 5. Furnish offices within the county for the sheriff. and 

16 at the county seat for the recorder, treasurer, auditor. 

17 county attorney. county surveyor or engineer, county assessor. 

18 and city assessor. ~f-ehe-effiee-ef-p~b~±e-defe~der-i' 

19 e~eab~±shed7-ehe-board-sha%~-£~rn±~h-ehe-~Mb~±e-de£ender~s 

20 offiee-as-~rovided-i~-seee±o~-33:.~~6. The board shall 

21 furnish the officers with fuel, lights, and office supplies. 
22 However, the board is not required to furniSh the county 

23 attorney or-pMb~±e-defender with law books. The board shall 

24 not furnish an office also occupied by a practicing attorney 

25 to an officer other than the county attorney or-pMoiie 
26 defender. 

27 Sec. 11. Section 602.1302, subsection 2. Code Supplement 
28 1987. is amended to read as follows: 

29 2. The state shall provide suitable office space for a 
30 each public defender-±£-eseao~±shed-for-a-eo~nt! defender's 

31 office established in a judicial district. 
32 Sec. 12. Section 602.11101, subsection 6, Code 1987, is 

33 amended to read as follows: 

t~ 34 6. The state shall assume the responsibility for the costs 

35 of indigent defense on July 1. 1987. However7-a~-ateorney 
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1 a~~o±~~ed-~o-~e~~ege~~-a~-±"d±gen~-~e~so"-ptlrgtlant-to-gee~±on 

2 ~~~~~~~-±s-"ot-a-eotlrt-em~ioyee7-ag-de~t"ed-±n-gee~to" 

3 6e~~tt9t7-Stlbseet±o~-57-and-the-;tld±e±a~-departme"~-doeg-"o~ 

4 ha~e-stlpervtsory-power-over-perso""ei-of-~tlbi±e-defender 

5 off±ees-estabitshed-ptlrstla"t-to-seetton-33:~~~6~ 

6 Sec. 13. Section 815.9, subsection 2, Code 1987, is 

7 amended to read as follows: 

8 2. a. A determination of indigence shall not be made 

9 except upon the basis of information contained in a detailed 

10 financial statement submitted by the person, or in an 

11 appropriate case by the person's parent, gua~dian, or 

12 custodian. The financial statement shall be in the form 

13 prescribed by the supreme court, and shall contain a full 

14 disclosure of all assets, liabilities, current income, 

lS'dependents, and other information prescribed by the supreme 

16 court. The supreme court shall adopt rules under section 

17 602.4202 prescribing the form and content of the financial 

18 statement, and the standards by which indigency shall be 

19 determined under subsection 1. If a person is granted legal 

20 assistance as an indigent, the financial statement shall be 

21 filed and permanently retained in the person's court file. 

22 b. In a criminal prosecution against a person who submits 

23 a financial statement to the court for a determination of 

24 indigence, the court shall presume that the person is not 

25 indigent. A determination of indigence shall be made if the 

26 court finds by a preponderance of the evidence that the person 

27 qualifies pursuant to the standards established under 

28 subsection 1. 

29 Sec. 14. Section 909.7, Code 1987, is amended to read as 

30 follows: 

31 909.7 ABILITY TO PAY FINE PRESUMED -- CLAIM OF INDIGENCY. 

32 1. A defendant is presumed to be able to pay a fine. 

33 However, if the defendant proves to ehe-saetsfaeeion-of the 

34 court that the defendant is indigent under section 815.9 and 

35 cannot pay the fine, the defendant shall not be sentenced to 

-7-
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confinement for the failure to pay the fine. A defendant must 

raise indigency as a defense to the imposition of the fine at 
or before the time the sentence is entered. 

2. If the court issues an order pursuant to section 909.3, 

a defendant must raise indigency as a defense before the 
expiration of the time stated in the order to pay the fine. 

Sec. 15. REPEALS. 

1. Sections 331.776 and 331.777, Code 1987, are repealed. 

9 

10 
However, this Act shall not affect the existing terms of 
office for the appellate defender or public defenders. This 

11 Act does not authorize a reduction in compensation or employee 
12 benefits provided by the state or a county to any employee of 

13 the state appellate offender's office or a public defender's 
14 office. 

15 

16 

17 
18 

19 

20 

21 
22 

23 
24 

2. Section l3B.l, Code 1987, is repealed. 
Sec. 16. CODIFICATION. The Code editor shall transfer 

sections 13B.2 through 13B.7 to chapter 602 as a new part 4 of 
article 12 which is established in this Act. 

Sec. 17. DISTRICT BOARD MEMBERS -- INITIAL TERMS. 

Notwithstanding section 602.12201, the initial members 

selected to a district legal defense board shall serve for the 
following terms: Members selected pursuant to section 
602.12201, subsection 2, paragraphs "a", "dR, Of", and "gO 

shall serve for terms of two years, and all other members 

25 selected shall serve for terms of four years. 

26 EXPLANATION 

27 This bill provides for the consolidation of the state 

28 appellate defender's office and public defenders' offices 

30 

31 
32 

33 
34 

35 

29 within the judicial department. A district legal defense 
board is established within each judicial district to monitor 

the services provided by public defenders and appointed 
attorneys, and to provide specified administrative support 

functions. The district board may establish an office of 
public defender within the judicial district. The state shall 

pay the cost of these offices through appropriations to the 

-8-
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1 judicial department allocated to the judicial districts by the 

2 state court administrator. 
3 A public defender shall represent indigent persons and 

4 incompetent persons, including juveniles. The public defender 

5 shall make an initial determination of indigence prior to an 

6 initial arraignment or other court appearance. 

7 If indigence is claimed by the defendant for the purpose of 

8 obtaining an appointed attorney or a public defender, the 

9 court shall presume that the defendant is not indigent. The 

10 defendant must prove indigence by a preponderance of the 

11 

12 

13 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

evidence. 

if a fine 

This same presumption and proof requirements apply 

is levied against the defendant. 

COMPANION TO LSB 7773HI 
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SENATE PILE 2304 

AN ACT 
RELATING TO 7HE ADHINIS7RATION OF LEGAL RBPRESENTATION OF 

INOIGENT PERSONS IN CRIMINAL CASES AND PROCEEOINGS UNOER 
CHAP'l'ER 232 BY LOCAL PUBLIC DEFENDERS. AND '1'HE STATE PUBr.IC 

DEF'CNOER'S OF'rICE. AtlD PROIJIDING Atf £FF'EC'I'IVE DATE. 

BE 1'1' ENACTED BY THE GENERAL ASSEMBLY OF THE STA'1'E OF' I<Y~A: 

Section 1. Section 13B.l, Code 1987, is amended by 

striking the section and insertin9 1n lieu thereof the 

follo .... in';: 

l3B.l DErINITIO~S. 

As used in this chapter unless the context otherwise 

requ1 res: 

1. "Appointed attorney" mean!! an attorney appointed and 

conpensated by the $tate to represent an indiqent defendant. 

2. "Department" means the department of inspections and 

appeals. 

• e 
Spnate File 1)04, p. 2 

3. "financial statement" means a full writt~n disclosore 

of all aSflf!ts, liabilities. current income, dependents. and 

other information required to determine if a client qualifies 

for legal assistance at public expense. 
4. "State public defender" means the state public defender 

appointed pursuant to this chapter. 
Sec. 2. Section 118.2, Code 1987. is amended to read as 

follows: 

118.2 POSI'I'IOU ESTA8LISHEO. 

The position of state appellate public defender is 
estab lished wi thi n the depa r tlnent of inspect ions and appea ls. 

The governor shall appoint the state appellate public 
defender, ~ho shall serve at the pleasure oe the governor, 

subject to confirmation by the senateL no less frequently than 

once every four years. whether or not there has been a new 

appellate state.public defender appointed durin9 that time. 

and shall establish the appellate state pub. ic defender's 

salary. 
Sec. 3. Section DB.). COde 1987. is alllended to read as 

follows: 
1 JB. ) QUAL IFICA'1' IONS or APPEbb"'B STA'1'E PUBL 1 C DEFENDER. 

Only persons admittp.d to practice law in this state shall 

be appointed a~pelilllte ~t~te pub11c defender or assistant 

appellate st~J.'P.~!"£ defender. 
Sec. <t. Section 138.4, Code 1987. is ~mended ;;0 read as 

fo110'-5: 

13B.4 JURISDICTION OF APPEbb"~E STA'1'E PUBLIC DEFENOER. 

The ap~eH.!Ite §_t:.~.!!.~.~ defender shall represent 

indigents on appC'al in cci.minal ca!H~S and on appeal in 

ptocecdinqs to obt<lin postconviction relief '-hen appointed to 

do so by the district court in '-hieh the judgment or order was 

issued, and lI\ay reprp.sl"nt indiqC'nts in proceedings institutC'd 

pur!>uanl to chapter 908. ,lnd shall not enqaqe in :he prlvate 

?:act icp. of la·.... ,\'h~ couet lI\ay. upon the appl ica-_Ion of the 

In,hqent at t.h", indlgcnt's trial attorney. or ~n its cwn 

(J) 
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mot 10;\, appoi.nt t~e oppel·late stat!..~.H£ defender to 

represent the indiqent on appeal or on .appeal in 
postconviction proceedings. 

Sec. S. Section 138.5, Code 1987. is amended to read as 
follows; 

llB.5 STAFF. 

The t!lppeHote ~~!!~~public defender may appoi.nt assistant 
appei~ate ~tate public defenders who. subject to the direction 

of the appeHcte !Sate_pub) ic de!ender. shall have the same 

duties as the appellate state ~lic defander and shall not 
engage in the private practice of law. The sal.aries of the 

staff shall be fixed by the appellate ~!at~~l£ defend~r. 

rhe oppelhte H~~_!. public defender and the appeilate !.~~t:..1! 

public defender's staff shall receive actual and necessary 

expenses. includin9 travel at the state rate set forth in 
secti:lon 18.117. 

Sec. 6. Section 138.6, Code 1987. is amended to read as 
follows: 

13a.6 ACCOUNT ESTA8LISHED. 

1. There is established In the state general ~und an 

accou;\t to be known as the appe~iate state pub1~£ defender 

oper4~ing account. The appellate state public defender may 
bill a county for services rendered to the county by the 

office of the appellate !tate public defender. Receipts sh.all 

be de?Osited in the operatin9 account establlshed under this 

secti"n. nere is appropriated from the state general fund 
all a~ount. deposited in the appellate atate public defender 

oplra:inq account for u&e 1n maintaining the operations of the 

office ot appellate !l!!!_~blic defender. 

2. The departl't,ent of inspections and appeals shall provide 

inter:-al accounting and rel.Jted fiscal services for tht! 

tlppe::ate !!.tate .E~bl.~~ defender. 

Sec. 7. Section 1)0.7. Code 1987, is amende~ to redd as 
=-:) 11 :: .... '3 : 

l:3.7 SUP£PVISORY OUT'I. 

• 
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The ap~eH.!!It'e ~~?te pub) ic defender may supervise the 

provision of le9al services, funded by an appropriation to the 

IOWA department of corrections, to inmAtes of adult 

correcticncll inst itutions in civi.l cases illVolvinq prison 
lit igat ion. 

Sec. 8. tI_E_I!. __ SECT ION. 13IL 8 OFFICE Of LOCAl, PUOL I C 
O£'FENOF.R. 

1. The state public de~~nder may establish or abolish 
local public defender offices. In deteroininq vhether to 

establish or abolish a local public defender office. the state 
public defender shall consider the followinq: 

a. The number o~ cases or potential cases where a local 
public defender is or 'would be involved. 

b. The population of the area served or to be served. 
c. The willingness of the local private bar to participAte 

1n cases ~here a public defender is or would be involved. 

d. Other factors which the state publ1c defender deems to 
be important. 

Before establishing or abolishinq a local public defender 

office, t~e state public defender shall provide a written 

report detailin9 the reasons for the action to be taken to the 

justice slstems appropriations subcommittee, th~ chairperson. 

vice chai:person, and rankin9 member of the senate committee 

on judiciary, and the chairperson, vice chairperson. and 

ranking member of the house of representatives cotrunittee on 

judiciary and la~ en~orcement. The report shall contain a 

statement of the estimated fiscal impact of the action taken. 

Any action taken in establishing or abolishinq a local public 

defender ~ffice shall only take effect upon the approval of 

the qeneral assembly. If the state public defender proposes 
to .abolish ,\ lac", I public defender office prior to the 

bC!ginnin<:l of any regular session of the qeneral assembly anJ 

the q~neral asse~bly ta~es no ~ction reqardinq that proposal 

durlnq t~e first nin~ty days of the first regular session 

o<:cur1'lns .:titer :hL' proposal is made, th&. office shall be 
<thoI i :I(wd . 
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2. 'The state I)ublic defender tnay appoint a local public 

defender and may remove the local publ ic dafe-nder for cause. 

The local public defender must be .:In attorney admitted to thO' 

practice of law b~fore the IOWd supreme court. 
1. The compensation of the- local public defender and staff 

of the local public defender oftices stl.all be fixed by the 

state public defender. 
•. 7he state public defender shall provide 5uitable office 

space, furniture. equipment, and supplies for the office of 

local pUblic defender out of funds appropriated to the 

departcuent for this purpose. 

Sec. 9. NE~ .. $.ECT[QN. 1)8.9 PO'~ERS AND DUTIES OF LOCAL 

PUBLIC DEfENDERS. 
1. The local public defender shall do all of the 

followinq: 

a. Represent ~ithout fee an indigent person ~ho is under 
arrest or char~ed with a crime if the indigent person requests 

it or the court orders it. The local public defender shall 

coun$el and defend an indigent defendant at every stage of the 

cri~inal proceedings and prosecute before or after conviction 
any appeals or other remedies which the local public defender 

considers to be in the interest of justice unless the court 

appoints other counsel. 
b. Represent an indiqent party, without fee and upon an 

order of the court, in child in need of assistance, family in 

need of assistance. delinquency, elnd teeminAtion of parental 
rights proceedings pursuant to chapter 232. Thn local public 

defender shall counsel and represent an indlgent party in all 

proceedings pursuant to chapter 212 and prosecute before or 

after )udqnent any appeals or other remedies which tho local 
public de~ender con91ders to be in the lnterest of just ice 

unless the C~Utt appoints other counsel. The stelte public 
cefendec 3hdll be reilflblJrsed by the (:ollnties for sprvices 

tendered or enployp.t~S or the local public defendtHs' of~icL'5 

.nd(~r th::; subs(~ction. pursuant 1.0 secr;10n 212.1-11. 

- -
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c. Hake an initial determination of indigence as requirec 

under section 81S.9 prior to the initial arraignment or other 

initial cOllrt appltarance. 
d. Make an annual report to the state public defender. 

The ceport shall include dll cases handled by the local publ~~ 

defender during the preceding calendar year. 
2. An appointed attorney under this section is not liable 

to a person represented by the attorney pursuant to this 

chapter for damages as a result of a conviction unless the 

court determines in a postconvlction appeal that the person's 
conviction resulted from ineffective asslstance of counsel. 

3. The local public defender may appoint the number of 
assistant indigltnt defenders, clerks, invastlgators, 

stenoqrelphers, and other employees as approved by the state 
public defender. An assistant local public defender must be 

an attorney licensed to practice before the Io .... a supreme 
court. Appointments shall be made In the roanner prescribed by 

the state pUblic defender. 
Sec. 10. NEW SECTION. 138.10 DETERMINATION OF INDIGENCY, 

1. For purposes of this chapter, a determination of 

indigency shall be made pursuant to section 815.9. 

2. A determination of indigence shall not be made except 
upon the basis of information contained in a detailed 

financial statement submitted by the person or by the person'~ 

parent, guardian, or cllstodi.an. The financial stdtement shal: 

be in the form prescribed by the board. If a person is 

determined to be indigent and given legal assistance, the 

financial statement shall be fi.led in the person's ·:oun file 

and .... i.th the administrator. 

3. A person who knowinqly Sllbmits a false financial 

statement for the puri~se of obtaining legal assistanc~ at 

public ellpense corn:nits a fraudulent practice. As useri in thl~ 

5ubsection "lpqal 'lssist,\nce" i.ncludes appointed ceunsel. 

t,rans(:ripts, Wltness fees dnd e~penses. and any ot~L'r qood~ c: 

;;ef'JicC':.:; requi:ed b'J la· ... r:() be- providt>d to an indigent p~rs()r 

.:. t rub 11 r: L·)(p(>n:.;~. 

(J) .., 
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4. The Jistrict court shall decide. based upon the 

flnanc:a~ 5tatement and other relevant infor~ation. whether 

the pe:50n is indigent. An indiqent defender may make a 

tem90rd.C'l determination of indigGncy prior to the initial 

arraig~rtent or other initial court appearance. 

Sec. 11. Section 19A.J, subsnction 11. Code Supplem~nt 

1987, is .1I ... ended to read as fo110·..{5: 

11. ?r~fessiona1 employees under the supervislon of the 

attorney ge~erat. the eppeii"te-defender sta~!-public 

d()fende~, ;:he auditor of state, the treasurer of state, and 

the public employment relations board. However, employees of 

the consurt'.e: advocate division of the department of JUGtice, 

other :han ;:he consumer advocate, are subject to the merit 

systen. 
Sec. 12. Section 3)1.]21. subsection 2. Code Supplement 

1961. is aQended by striking the subsection. 

Sec. 13. Section J)I.)22. subsection S. Code Supplement 

1961. is amended to read as follows: 

S. furnish offices .... ithin the county for the sheriff. and 

at the coun;:y seat for the recorder, treasurer, auditor, 

county att~rney, county Durveyor or engineer. county assessor, 

and city assessor. ff-the-offtee-of-p~bite-defender-t~ 

e5tab!r5he:7-the-boa~d-5hDll-f~r~t~h-the-p~blte-defender~~ 

offtee·a~-?~ovidtd-i"-~eetio"-331Ti~67 The board shall 

furnish the officers ..... ith fuel. li.<Jhts. and office supplies. 

Hownver, t~e board is not required to furniSh the county 

attorr.ey ~~-~~bTte-defender wit~ law books. The board shall 

not furnis~ an office also occupied by a practicinq attorney 

to an off!~~t other than thn county attorney or-pabirc 

tierel\et:- . 

Sec. Section 602.1302. subsection 2. Codn Supple~ent 

1967, :5 a~~nded by strikinq the subsection. 

Sec. :::.. ACCRUED E:-IPLOY8E RIGHTS. 

1. P(':";::n$ \.'00 .... ert~ pald sal.Hies by the counties 

:rotnE'd:H.e~: prl0r 1"0 b~cominq stolte employet!s as a result :): 
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this Act shalt not forfeit accru~d vacation, accrued sick 

leave, or seniorlty. except as provided in this section. 

2. As a part of its rulemaking authority. the departmnnt 

of personnel. after consulting with t~e department of 

manaqement. shall prescribe rules to provide for the 

following: 
a. Each person referred to in subsection 1 shall have to 

the person's credit as a state employee commencing on the date 

of becoming a state employee the number of accrued vacation 

days that was credited to the person as a county employee as 

of the end of the day prior to becominq a state employee. 

b. Each person referred to in subsection 1 shall have to 

the person's credit as a state employee commencing on the date 

of becominq a state employee the number of accrued days of 

sick leave that was credited to the person as a county 

employee as of the end of the day prior to becomin9 a state 

employee. However. the number of days of sick leave credited 

to a person under this subsection and eliqible to be taken 

when sick or e1iqible to be received upon retirement shall not 

respectively exceed the maximum number of days. if any, or the 

maximum dollar a~O\lnt as provided in section 79.2] that state 

employees generally are entitled to accrue or receive 

accordin9 to rules in effect as of the date the person beco~es 

a state employee. 

c. Commencinq on the date of beco~in9 a state employee. 

each person referred to in subsection 1 is entitled to clai~ 

the person's ITlOst recent continuous period of service in fu11-

time county employment as full-time state employment for 

purposes of determining the number of days of vacation which 

the person is entitled to earn each year. The actual vacation 

benefit, inc1udinq the linitation on the naximurt'l accumulated 

vacation leave. shall be determined as provided in section 

"9.1 according to rulC!s in effect for state employee'S of 

C()~9arable lonqevity. lrre~:~ective- of any greater or lesser 

ben~fit dS a count.y e~?lO/e~. 

e 
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Sec. 16. cor.LEC1'IVE EJ~RGAINING. A person who becor"es. a 

~tate ~mployee as a result of this Act is a public employee, 
dS defin~d i.n sect.ion 20.3, subsoction 3, for purposes of 

Chapter 20. Such employees shall be accreted into barq,lininq 

units which exist for state employees. 1'he public employment 

rel,aLons board shall adopt rules pursuant to chapt.er 17A to 

implement this subsect ion. 

Sec. 17. A public offIce providinq indigont defense which 
is in existence on December 11, 1988. shall become an office 

of a local public defender under the cluthoclty and supervision 

.:,f the state publ ic defender unless tile state publ ic def~nder 

detelm\nes the office should cease to operate. 

Sec. 16. REPEAtS. Sections J31.71S through 331.177, Code 

1967, are repealed. However, this Act shall not affect the 

&xistin9 terms of office for the appellate defender or public 

defenders. This Act does not authorize a reduction in 

compensation provided by the state or a county to any employee 

of the state appellate defender's oHice or a publ ic 

defender's office. 

Sec. 19. This Act does not affect a contrdct in effect at 

:he time of enactment of thh section relAting to office 

~pace, or other services or equipment to be provided to a 
?uolic defender. However, a cour\ty or public defender shall 

~ot 8r\ter into a contract for any services to be provided to 

:he publiC defender after enactment of this section without 

~he approval of t.he department of inspections and appeals. 

Sec. 20. For the period beqinninq January 1, 19B9, and 

l!ndin9 .June 10, 19S9, the judicial branch shall reimburse the 

'iepcsctG\ent of inspections and appeals out of funds 

::ppropriated t.., the judicial branch for the costs ot adult 

.ndiqent .tefen!>e ilnd costs of juvenile proceedings including 

~ttorney and witness fees. 
St>c. 21. :::;'n:CT IV£ PATF.S. 

1. Secticl' 1.8 of t.his Act.. beinq df!"em(~d of imr.ediate 

.. 1\pcrt.lilce •. s f!ftectivc upon (~n<f(.·tr,enr. 

• --
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2. Sections 1 throuqh 10. 12 throuqh 14. and section 19 at 
this Act are effective January 1. 1989. 

--- ... ---
.ro ANN ZlMl4BRHAN 

President of the Senate 

DONALD D. AVENSON 

Speaker of the House 

r hereby certify that this bill oriqinated in the Senate and 

15 known as Senate File 2304, Seventy-second General Assembly. 

(itUzt Approved / 

TERRY E. 8RANSTAD 

Governor 
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Secretary of the Senate 
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