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A Blill FOR

An Act relating to health care providers and patients and

providing for the creation of an excess liability fund for

health care providers, establishing a surcharge to be

deposited in the fund, establishing a special surcharge,
establishing gqualifications for a heaith care provider or a

patient to be protected by the fund, establishing a maximum
limitation on the liability of the fund, creation of a \J\
compensation review board, authorization of the fund to \r\
procure reinsurance to protect the fund, authorization of the

fund to provide primary insurance coverage to health care
providers and providing for structured settlements.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section 1. FINDINGS. .

The general assembly finds that a critical situation exists
in Iowa's health care provider industry lmpacting on the
accessibility and affordability of high quality health care.
Physicians in certain specialty and high-risk areas are
choosing to no longer provide these services as a result of
the potential liability. Physicians continuing to provide
these services are increasingly practicing defensive medicine
in an effort to protect themselves from potentially ruinous
verdicts, The practice of defensive medicine results in
increased cost to the public in need of medical services and
rarely resulits in a corresponding medical benefit.

The general assembly further finds that it is in the public
interest that high quality medical and hospital services be
avallable to the citizens of Iowa at reasonable costs. It is
in the public interest to encourage competent physicians to
enter into and remain in the practice of medicine 1n this .
state, It is in the public interest to assure tnat funds are
available to compensate an injured party while protecting
health care providers from liabilities effectively preventing
them from serving the best interests of socliety.

Sec. 2. NEW SECTION. 147B.1 SHORT TITLE. This Act shall
be known as the "Health Care Provider and Patient Assistance
Act™.

Sec. 3. NEW SECTION. 147B.2 DEFINITIONS.

As used 1n this chapter, unless the context requires

otherwise:
1. "Health care provider" means a person licensed or
certified under chapter 147, 148, 148A, 148C, 149, 150, 1S0A,
151, 152, 153, 154, 154B or 155 to provide in thig state
professional health care service to an individual during that
individual's medical care, treatment, or confinement.
2. "Health services" means clinically reiated diagnostic,
curative, or cehabilitative services, and includes alcoholisn, .

drug abuse, and mental health services.



S.F. Q&fz H.F. L

3. "Hospital” means the same as it is defined in section
135B.1, subsection 1.

4. "Physician" shall mean a person licensed to practice

medicine and surgery, osteopathy and surgery, osteopathy, or

chiropractic under the laws of this state; however, a person
licensed as a physician and surgeon shall be designated as a

"physician" or "surgeon", a person licensed as an osteopath
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and surgeon shall be designated as an "osteopathic physician"

o

or "osteopathic surgeon", a person licensed as an osteopath

—
o

shall be designated as an "osteopathic physician", and a

—
—

person licensed as a chiropractor shall be designated as a

—
[

“"chiropractor”.

—

5. "Commissioner" means the commissioner of 1nsurance.

—
PN

Sec. 4. NEW SECTION. 147B.3 QUALIFIED PROVIDER --
PATIENT.

e
o wn

1. A health care provider is qualified to participate

=
~J

under this chapter if the health care provider does the

—
o

following:

-]
Ve

a. FPiles with the commissioconer proof of financiai

38
o

responsibility in an amount of one hundred thousand dollars

o
=

per cccurrence. The health care provider is qualified as long

[y}
[2¥]

as the required proof of financial responsibiiity remains
effective,.
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b. Pays a surcharge or special surcharge levied on health

2]
W

care providers pursuant to section 147B.8, subsection 2.

48]
(=)

2. A hospital is qualified to participate under this

[\S]
~J

chapter if the hcospital does the following:

(3]
o

a. Flles with the commissioner proof of financial

)
[Xe)

responsibility in an amount of one million dollars for all

W
=

occurrences or claims made 1in any policy year.

V8]
=

b. Pays a surcharge or special surcharge levied

(W)
28]

hospitals pursuant to section 147B.8, subsection 2.

L
L

3. The commissioner may permit gualification cf a health

LaJ
=Y

care provider who has retired or ceased doing business, if the

)
(%]

health care provider files precof of firancial responsibiliity

_2_
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as required in subsection 1. .

4. A claim or cause of action against a health care
provider or hospital, for purposes of this chapter, is subject
to the facts and circumstances relating to the healith care
provider's or hospital's qualification under this section at
the time of the occurrence of the alleged wrongful act and is
not affected by the fact that the health care provider or
hospital is not qgualified at the time the action is
instituted. A health care provider or hospital who 1s not
qualified at the time of the alleged occurrence is not
eligible to qualify under this chapter by £iling procf of
financial responsibility and payment of the required surcharge
subsequent to the occurrence giving rise to the ciaim.

Sec. 5. NEW SECTION. 147B.4 PATIENT ELECTION TO BE
BOUND.

1. A patient's exclusive remedy against a health care
provider or hospital qualifying under 147B.3 for alleged .
malpractice, professional negligence, faiiure :0 provide care,

or claim based upon fallure to cbtain informed consent for an
operation or treatment is the remedy provided for under this
chapter unless the patient has elected not to be bound by the
remedies provided for in this chapter. A patient may elect to
not be bound under tnis chapter by filing the election with
the commissioner, pursuant to rules adopted by the
commissioner, in advance of a treatment, act or omission upon
which a claim may be based, and notified the health care
provider or hospital of the election within a reascnable time
before any treatment begins. Failure t¢ prcvide the required
nctice 1s conclusive evidence of the patient's election to be
bound by the provisions of this chapter.

2. An election by a patient not to be bound by this
chapter 1s effective for a period of two years after filing
unless the election is withdrawn. The patient may withdraw
the election in writing at any time by £iling the withdrawal .
with the commissicner.
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3. A health care provider or hospital mus:t preovide a
patient with notice that the health care provider or hospital
is qualified under this chapter prior to any treatment, and
must 1nform the patient of the patient's right to elect not to
be bound by the provisions ¢of this chapter.

Sec. 6. NEW SECTION. 147B.5 SCOPE OF RECOVERY.

Actions arising under this chapter are subject to section
147.136.

Sec. 7. NEW SECTION. 147B.6 LIMITATION ON RECOVERY.

1. The total amount recoverable from a health care

R~ v s W

provider or hospital and the excess liability fund for an
occurrence resulting in an injury or death of a patient may
not exceed one million dellars. However, if a verdict or
judgment 1s issued for an amount greater than one million
dollars, the court may order that payment of the verdict or
award be structured so that the total payments made to the
plaintiff are as close to the actual verdict or judgment as
possible.

2. A health care provider or hospital gualified under this
chapter is not liable to a patient or the patient's
representative who has elected to be covered by this chapter
for an amount in excess of one hundred thousand dollars for
all claims or causes of action arising from an occurrence
during the period of election. Subject to limits in this
section, an amount due from a judgment or settlement which is
in excess of the total liability of all iiable health care
providers shall be paid from the excess liability fund
pursuant to section 147B.8.

Sec. 8. NEW SECTION. 147B.7 STATE COMPENSATION BOARD.

A state compensation board is created to review all

malpractice claims against health care providers covered by
this chapter.
Sec. 9. NEW SECTION. 147B.8 EXCESS LIABILITY FUND.

1. An excess liability fund is created for the purpcses

stated in this chapter. The fund and income from the fund
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shall be deposited with the treasurer ot state to be used for
the payment of qualifying claims under this chapter, and the
fund L1s appropriated for that purpose. Appropriations from
the fund are not subject to reversicn under section 8.33.

2. An annual surcharge shall be levied on all health care
providers and hospitals gqualifying under section 147B.3. The
surcharge for a health care provider 1s determined by the
commissioner subject to the following limitations:

a. The annual surcharge shall not exceed fi1fty percent of
the annual premium paid by the health care provider for
maintenance of current financial responsibility as provided in
section 147B.3, subsection 1.

b. The charge shall not exceed the amount necessary to
maintain the fund in accordance with section 147B.9.

3. The surcharge due under section 147B.3, subsection 1,
ls due and payable within thirty days after the health care
provider has gualified pursuant to section 147B.3 and is
payable annually thereafver in amounts as determined by the
commissioner.,

4. If the annual premium surcharge under section 147B.3 is
not paid withirn the time specified in stubsection 3, the
qualification of the healtn care provider shall be suspended
until the annual premium is paid. The suspension shall not be
effective as to patients claiming against the health care pro-
vider unless, at least thirty days before the effective date
of the suspension, a written notice giving the date upon which
the suspension becomes effective has been provided by the
commissioner to the health care provider.

5. All expenses of collecting, protecting, and ad-
ministering the funds shall be paié from the fund, inciuding
necessary costs of outside legal counsel.

Sec. 10. NEW SECTION. 147B.9 SPECIAL SURCHARGE -- RE-
INSURANCE.

The commissioner may, at any time, analyze the fund to

determine if the amount in the fund is inadeguate to pay in
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full 511 claims allowed or to be allowed during the calendar
year. If the fund is determined to be inadequate, the
commissioner may levy a special surcharge on all health care
providers who have qualified under this chapter on the date of
the special surcharge or at any time during the preceding
twelve months and shall be in an amount proporticnate to the
surcharge each heaith care provider has paid te the fund. The
special surcharge shall be an amount sufficient to permit full
payment cf all c¢laims allowed against the fund during a
calendar year. The special surcharge shall be levied against
all health care providers who have qualified under this
chapter. The special surcharge 1s due and payable within
thirty days after the surcharge is levied.

The director may cause all or any part of the potential
liability of the excess liability fund to be reinsured, if
reinsurance is available on a fair and reasonable basis. The
cost of the reinsurance shall be paid by the fund and the fact
of the reinsurance shall be taken into account in determining
the surcharge under section 147B.8, subsection 2, but in no
event shall the surcharge exceed fifty percent of the annual
premium paid by a health care provider for maintenance of
current financial responsibility.

EXPLANATION

This bill creates the Health Care Provider and Patient
Assistance Act. The bill establishes a limitation on the
liability of a health care prcocvider or hospital qualified
under the Act. An excess liability fund is created for the
purpose of compensating injured parties for amounts awarded
over that covered by the primary coverage provided by the
health care provider or hospital. A surcharge 1s established
to be assessed against all qualifying health care providers
and hospitals which 1s to be deposited in the fund. A pat:ient
may elect tc not be bound by the Act, but must provide notice
to the health care provider or hospital of tne electicn, as

well as the insurance commissioner.
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An amount recoverable under tnis Act by a plaintiff 1is
limited to cone millicn dollars. However, the court may order,
in cases where a verdict or judgment is issued for a greater
amount, that payments be structured so that the tctal payments
to the plaintiff most closely approximate the actual verdict

or award.
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SENALE 13
april 1, 1987

SENATE FILE 484

Amend Senate File 484 as follows:

1. Page 1, by striking lines 7 through 12 and
inserting the follewing: "the unaffordability or
unavailability of liability insurance."

2. Page 1, line 29, by striking the figure
"147.,".

3. Page 2, line 20, by striking the word "one"
and inserting the word "two",
4. Page 4, line 22, by striking the word "one”

and inserting the word "two".

5. Page &, by Inserting after iine 22 the
foilowing:

"Sec. . NEW SECTION., 147B.10 ANNUAL REPORT.

The state compensation board shall, pursuant to
rules issued by the commissioner, on or before the
first day of February of each year, provide to the
chairs, vice chalrs, and ranking members of the senate
standing committees on judiciary and commerce, and the
house of representatives standing committees on
judiciary and law enforcement, and small business and
commerce, a report regarding claims filed against the
fund and c¢laims closed involving the fund for the
previous calendar year. The report shall contain the
following information:

1. Parties to the claim.

2. Cause or causes of action.

3. BAmounts reserved or paid per claim, including
the present value for structured settlements or
awards.

4. Legal fees, expert witness fees, court costs,
or other associated costs of judgments or decrees per

claim.
5. OQther claims information as deemed necessary by

the commissioner."

6. Page 6, by inserting after line 22 the
following:

"Sec. . NEW SECTION. 135B.40 INDEMNIFICATION
AGREEMENT.

1. An agreement between a hospital and a health
care provider may be entered into providing that the
hospital shall indemnify the health care provider for
any liability of the health care provider arising
while the health care provider is providing services
at the hospital with which the agreement is made. The
agreement may provide that the hospital will indemnify
the health care provider for liability arising from
services provided outside of the hospital. The
agreement shall not provide for indemnification of
liability arising from services provided by the health
care provider in another hospital.
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2. A hospital may, before entering into an
agreement pursuanrt to this section require the health
care provider to provide information regarding all
claims filed against the health care provider and
losses resulting from the c¢laims.

Sec. . NEW SECTION. 668.14 EVIDENCE OF
PREVIOUS PAYMENT QR FUTURE RIGHT OF PAYMENT.

1. In an action brought pursuant tc this chapter
seeking damages for personal injury, the court shall
permit evidence and argument as to the previous
payment or future right of payment of actual econcmic
losses incurred or to be incurred as a result of the
personal injury for necessary medical care, rehablii-
tation services, and custodial care except to the
extent that the previous payment or future right of
payment is pursuant to a state or federal program o
from assets of the claimant or the members of the
claimant's immediate family.

2. If evidence and argument regarding previous
payments or future rights of payment is permitted
pursuant to subsection 1, the court shall also permit
evidence and argument as to the costs to the claimant
of procuring the previous payments or future rights of
payment and as to any existing rights of in-
demnification or subrogation relating to the previous
payments or future rights of payment.

3. If evidence or argument is permitted pursuant
to subsection 1 or 2, the court shall, unless
otherwise agreed to by all parties, instruct the jury
to answer special interrogatories or, 1f there is no
jury, shall make findings indicating the effect of
such evidence or argument on the verdict."

7. By renumbering as necessary.

S-3346
Filed March 31, 1987 BY COMMITTEE ON COMMERCE .
B.CQblucat /o (3 105¢ 7 WILLIAM D. PALMER, Chairperson
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SENATE FILE 484
5-3410

1. Page 6, by inserting after line 22 the
following: :

"Sec. . NEW SECTION. 147B.10 MEDICAL
LIABILITY INSURANCE PROFITS.

The commissioner shall establish rules which shall
limit the profits of an insurance company admitted to
this state to not more than seven percent on ail
policies of medical liability insurance sold in this

10 state."

5-3410
Filed April 3, 1987 BY JOE J. WELSH
WITHDRAWN (p-/0%%/ JAMES R. RIORDAN

_ amend Senate File 484 as follows:

SENATE FILE 484

Amend amendment, S$-3390, to Senate File 484 as
follows:
1 Page 1, by striking lires 14 through 30.
2. Page 2, by striking lines 4 through 23.
S$~3411
Filed April 3, 1987 BY JULIA GENTLEMAN
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Aamend amendment, S$-3390, to Senate File 484 as
follows:

1. Page 1, by striking line 8 and Iinserting the

following:
" Page 4, by striking lines 29 through 32."

-

7., Page 1, by striking lines .4 through 30.

?"ﬁ
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3. Page 2, by striking lines 4 through 23.

5-3393
Filed april 3, )
A - WITHDRAWN Cy/ofz, |
B & C - RULED OUT OF ORDER (4 /¢¥¢
SENATE FILE 484

1987 BY JULIA GENTLEMAN
RICHARD F. DRAKE
2

5-339¢
1 Amend the Commerce Committee amendment S$-3346, to
2 Senate File 484 as follows:
3 1. Page 2, by striking lines & through 32,
S$-3396
Filed April 3, 1987 BY JULIA GENTLEMAN
LOST(}/o?79 RICHARD F. DRAKE
SENATE FILE 484
S=-3403
Amend Senate File 484 as foliows:
l. Page 6, by inserting after iine 22 the
foliowlng:
"Sec. . 1478.:20 COMPENSATION FPUND

ADMNISTRATOR.

The commissioner may appoint an administraior zo
perform all cduties and responsibilities pursuant to
this chapter. The administrator ghall serve a:t the
pieasure of the commissioner. The sa:ary and expenses
oI the administrator shall be pa:id from zie fund.

W~ N L r WD ] O U SN L

1 Sec. . 1478B.1%1 ADMINISTRATION.

1 The commissioner shall either oDrovicde stafi

13 services necessary for the implementation and

14 operation of this chapter or may contrac:t with an

15 Insurance company licensed to do business In :his

16 state, or both, to perform any administrative dutles
17 and responsipllities of the commissioner pursuant to
18 this chapter. The commisgsioner shall retain

19 supervisory control over all services for which a

20 contract is entered into. All reasonable costs and
1 charges incurred in the administration of this chapter
22 shall be paid from the fund.
23 Sec. ___ . 147B.12- RULES. i
24 The ccocmmissioner shall adopt rules for the )
25 administration and efficient operation of this chapter

26 in accordance with its terms and intent.

27 Sec. . Sectiocn 147.136 is repealed."”
28 2. Renumber as necessary.
$-3403
Filed April 3, 1987 BY TOM MANN, JR.

ADQPTED (?Joﬁé‘




SENATE I3
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SENATE FILE 484
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Amend Senate File 484 as follows:

l. Page 1, line 4, by striking the word
"accessibility" and inserting the word
"unavailability"

2. Page 2, line 13, by inserting after the word
“insurance” the following: “or the compensation fund
adminlstrator appointed pursuant to section 147B.10".

3. Page 4, by striking lines 6 through 32.

§7Page 6, line 14, by striking the word
"director” and inserting the following:
“commissioner®.

5. Page 6, by inserting after line 22 the
following:

"Sec. __ . Section 147.136, Code 1987, is amended
by striking the section and inserting in lieu thereof
the following:

147.136 JOINT AND SEVERAL LIABILITY.
Notwithstanding section 668.4, the rule of joint
and several liability shall apply to defeadants in an

action for damages for personal injury against a

physician and surgeon, osteopath, osteopathic
physician and surgecn, dentist, podiatrist,
optometrist, pharmacist, chiropractor, or nurse
licensed to practice that profession in this state, or
against a hospital licensed for operaticn in this
state, based on the alleged negligence <¢f the
practitioner in the practice of the prcfession or
cccupation, or upon the alleged negligence of the
hospital in patient care, in which liability is
admitted or established.

Sec. . NEW SECTION. 1478.:0 COMPENSATION FUND
ADMNISTRATOR.

- The commissioner may appoint an adminlstrator to
perform all duties and responsibilities pursuant to
this chapter. The administrator shall serve at the
pleasure of the commissioner. The salary and expenses
-of the administrator shall be paid from the fund.

Sec. . NEW SECTION. 147B.11 ADMINISTRATION.

The commissioner shall either provide staff
services necessary for the implementation and

4? operation of this chapter or may contract with an
'?;42 insurance company licensed to do business in this
al‘state, or botn, to perform any admln strazive duties
‘ 44ﬂand responsibi lities of the commissioner pursuant to
*x 45.;h's chapter. The commissicner shall rertain
48@5upervL50ry control over all services for which a
‘473504tract ls entered 1nto. All reascnable c¢osts anc
4Q$§Harqes incurred in the administration of tals chapter
49 shall be paid from the fund. :
90  Sec. . NEW SECTION. 147B.12 RULES.

W~ o b0 W

p—
<




SENATE 14
April 3, 1987

¢ S-33%0 pg. 2

D 0D~ O AN s e B

The commissioner shall adopt rules for the
administration and efficient operation of this chapter
in accordance with its terms and intent,

Sec. . Section 6l14.1, subsection 9, Code 1987,
is amended to read as follows:

§. MALPRACTICE. Those founded on injuries to the
person or wrongful death against any physician and
surgeon, osteopath, osteopathic physician and surgeon,
dentist, podiatrist, optometrist, pharmacist,
chiropractor, or nurse, licensed under chapter 147, or
a hospital licensed under chapter 135B, arising out of
patient care, within two years after the date on which
the claimant knew, or through the use of reasonable
diligence should have kncwn, or received notice in
writing of the existence of, the injury or death for
which damages are sought in the action, whichever of
the dates occurs firsty-bat-im-no-event-shalti-any
action-be-brought-more-than-aix-years-afeter-the-date
en-which-oceurred-the-act-or-omissron-or-oceurrence
atteqed-itn-the-action-toe-nave-been-the-canee-of-the
tnjury-er-death-untess-a-foreigqn-object
unintenttonatty-tefe-in-the-body-cansed-the-injury-sc
death,"

&. Renumber as necessary.

S-3390
Filed Apri 987 BY COMMITTEE ON JUDICIARY

A dlaRsd 4 3/ Lo 750 (pso5¢? ~DONALD V. DOYLE, Chairperson
“.QW 2L
3- 6’("”“"( /0" 7'{},-&4.

a. ?!//7 C'f 1054)

SENATE FILE 484

$-3389

1
2
3
3

5

aAmend the amendmenrt, 5-3346, to Senate File 484, as

follows

1. Page 1, by strixirng lines 14 and 1% and

b=
o3
|

serting the following:

"The commissioner shall, on or Zefore the'.

5-3389

Filed April 2, 1987

BY COMMITTEE OW JUDICILARY

ddptid 4/3 (g re€6) DONALD V. DOYLE, Chairperson

At - . et = 44 e
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‘7 - Judiciary and Law Enforcement: Jay, Chatr; Halvorson of Clavion, Hansen of Woodbury,
Lageschuite ang McKinney.

Senate File 484
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. SENATE FILE !f

BY COMMITTEE ON COMMERCE

(AS AMENDED AND PASSED BY THE SENATE APRIL 3, 1987)
————E—escessse — New Language by the Senate

* - Language Stricken by the Senate

/ J - -

(A-Passed Senate, Date 4/ /rs(, 3257 Passed House, Date 4Vé/%y(ﬁ-6ﬁﬂ/
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2 providing for the creation of an excess liability fund for ‘T\
3 health care providers, establishing a surcharge to be
@ 4 deposited in the fund, establishing a special surcharge, 6;0 ‘
5 establishing qualifications for a health care provider or a ,4;;_
6 patient to be protected by the fund, establishing a maximum
7 limitation on the liability of the fund, creation of a
8 compensation review board, authorization of the fund Lo
9 procure reinsurance to protect the fund, authorization of the
10 fund to provide primary insurance coverage to heaith care
11 providers and providing for structured settlements.
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1 Section 1. FINDINGS.
AP The general assembly finds that a critical situation exists
3 in Iowa's health care provider industry impacting on the
unavailability and affordability of high quality health care.

Physicians in certain specialty and high-risk areas are

the unaffordabilitz or unavailability of liability insurance.

4

5

6 choosing to no longer provide these services as a result of

7

8 The general assembly further finds that it is in the public
9 interest that high quality medical and hospital services be
10 available to the citizens of Iowa at reasonable costs. It is
11 in the public interest to encourage competent physicians to
12 enter into and remain in the practice of medicine in this

13 state. It is in the public interest to assure that funds are
14 available to compensate an injured party while protecting

15 health care providers from liabilities effectively preventing

16 them from serving the best interests of society.

s 17 Sec. 2. NEW SECTION. 147B.1 SHORT TITLE. This Act shall
18 be known as the "Health Care Provider and Patient Assistance
19 Act". ‘
20 Sec. 3, NEW SECTION. 147B.2 DEFINITIONS.
21 as used in this chapter, unless the context requires

22 otherwise:

w1 23 1. "Health care provider" means a person licensed or

* 24 certified under chapter 148, 148A, 248C, 149, 150, 150a, 15:i,
25 152, 153, 154, 154B or 155 to provide in this state
26 professional health care service to an indiv:dual during that
27 individual's medical care, treatment, or conflinement.
28 2. “Health services" means clinically related diagnostic,
29 curative, or rehabilitative services, and includes alconolism,
30 drug abuse, and mental heaith services.
3L 3. "Hospital" means the same as it 1s defined in section
32 135B.1, subsection L.

33 4. "Physician" shall meazn a person licensed to practice
34 medicine and surgery, osteopathy and surgery, osteopathy, or

35 chiropractic under the laws of this state; however, a person




ATl o« IR S+ LR VA I R VR S I

S.F. ﬁg#_ H.F.

licensed as a physician and surgeon shall be designated as a
"physician" or "surgeon", a person licensed as an osteopath
and surgeon shall be designated as an "osteopathic physician”
or "osteopathic surgeon", a person licensed as an osteopath
shall be designated as an "osteopathic physician”, and a
person licensed as a chiropractor shall be designated as a
"chiropractor".

5. "Commissioner" means the commissioner of insurance QL

the compensation fund administrator appointed pursuant to

section 147B.8.
e ]

Sec. 4. NEW SECTION. 147B.3 QUALIFIED PRQOVIDER --
PATIENT.
1. A health care provider is qualified to participate

under this chapter if the health care provider does the
following:

a., Files with the ¢ommissioner proof of financial
responsibility in an amount of Eﬁgbhundred thousand dollars
per occurrence. The health care provider is gualified as long
as the required proof of financial responsibility remains
effective,

b. Pays a surcharge or special surcharge levied on health
care providers pursuant to section 147B.5, subsection 2.

2. A hospital 1s qualified to participate under this
chapter if the hospital does the following:

a. Files with the commissioner proof of financial
responsibility in an amount of one million dollars for ali
occurrences or claims made in any policy year.

b. Pays a surcharge or special surcharge levied on
hospitals pursuant to section 147B.5, subsection 2.

3. The commissioner may permit qualification of a health
care provider who has retired or ceased doing business, if the
health care provider £files proof of financial responsibility
as required in subsection 1.

4. A claim or cause of action against a health care

provider or hospital, for purposes of this chapter, is subject
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to the facts and circumstances relating to the health care
provider's or hospital's qualification under this section at
the time of the occurrence of the alleged wrongful act and 1is
not affected by the fact that the health care provider or
hospital is not qualified at the time the action is
instituted. A health care provider or hospital who is not
qualified at the time of the alleged occurrence is not
eligible to qualify under this chapter by filing proof of
financial responsibility and payment of the required surcharge
subsequent to the occurrence giving rise to the claim.

Sec. 5. NEW SECTION, 147B.4 PATIENT ELECTION TO BE
BOUND.

1. A patient's exclusive remedy against a health care

provider or hospital qualifying under 147B.3 for alleged
malpractice, professional negligence, failure to provide care,
or claim based upon failure to obtain informed consent for an
operation or treatment is the remedy provided for under this
chapter unless the patient has elected not to be bound by the
remedies provided for in this chapter. A patient may elect to
not be bound under this chapter by filing the election with
the commissioner, pursuant to rules adopted by the
commissioner, in advance of a treatment, act Or Omission upon
which a claim may be based, and notified the health care
provider or hospital of the election within a reasonable time
before any treatment begins. Failure to provide the required
notice is conclusive evidence of the patient's election to be
bound by the provisions of this chapter.

2. An election by a patient not to be bound by this
chapter 1s effective for a period of two years after filing
unless the election is withdrawn. The patient may withdraw
the election in writing at any time by £filing the withdrawal
with the commissioner.

3. A health care provider or hcspital must provide a
patient with notice that the health care provider cr hospital

is qualified under this chapter prior to any treatment, and
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must inform the patient of the patient's right teo elect not to
be bound by the provisions of this chapter.

Sec. 6. NEW SECTION. 147B.5 EXCESS LIABILITY FUND.

1. An excess liability fund 1s created for the purposes

stated in this chapter. The fund and income from the fund
shall be deposited with the treasurer of state to be used for
the payment of qualifying claims under this chapter, and the
fund is appropriated for that purpose. Appropriations from
the fund are not subject to reversion under section 8.33.

2. An annual surcharge shall be levied on all health care
providers and nospitals qualifying under section 147B.3. The
surcharge for a health care provider is determined by the
commissioner subject to the following limitations:

a. The annual surcharge shall not exceed fifty percent of
the annual premium paid by the health care provider for
maintenance of current financial responsibility as provided in
section 147B.3, subsection 1.

b. The charge shall not exceed the amount necessary to
maintain the fund in accordance with section 147B.6.

3. The surcharge due under section 147B.3, subsecticn 1.
is due and payable within thirty days after the health care
provider has qualified pursuant to section 147B.3 and is
payable annually thereafter in amounts as determined py the
commissioner.,

4, If the annual premium surcharge under section :478.3 is
not paid within the time specified in subsecticn 3, the
gualification of the health care prov:ider snall be suspended
until the annual premium is paid. The suspension shall not be
effective as to patients claiming against the health care pro-
vider unless, at least thirtv days before the effective date
of the suspension, a written notice giving the date upon which
the suspension becomes effective has been provided by the
commissioner to the healtn care provider.

5. All expenses of collecting, protecting, and ad-

ministering the funds shall be paid from the fund, including
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necessary costs of outside legal counsel.
Sec. 7. NEW SECTION. 147B.6 SPECIAL SURCHARGE -- RE-

INSURANCE.
The commissioner may, at any time, analyze the fund to

determine if the amount in the fund is inadequate to pay in
full all claims allowed or to be allowed during the calendar
year. If the fund is determined to be inadequate, the
commissioner may levy a special surcharge on all health care
providers who have qualified under this chapter on the date of
the special surcharge or at any time during the preceding
twelve months and shall be in an amount proportionate to the
surcharge each health care provider has paid to the fund. The
special surcharge shall be an amcunt sufficiernt to permit full
payment of all claims allowed against the fund during a
calendar year. The special surcharge shall be levied against
all health care providers who have qualified under this
chapter. The special surcharge is due and payable within
thirty days after the surcharge is levied.

The commissioner may cause all or any part of the potential
liability of the excess liability fund to be reinsured, if
reinsurance 1s availaple on a fair and reasonable basis. The
cost of the reinsurance shall be paid by the fund and the fact
of the reinsurance shall be taken intoc account in determining
the surcharge under secticn 147B.5, subsection 2, but in no
event shall the surcharge exceed fifty percent of the annual
premium paid by a health care provider for maintenance of
current financial responsibiiity.

Sec. 8. NEN SEC’I‘ ON 1478.7 ANNUAL REPCRT.

4 before the fi"St Gaj OL

the fUﬂC and claims C.LC)‘B'ed ;." volving the funa
T e T I &




S.F. _ 4’3‘} H.F.

calendar _The report shall contain the‘followlng

ear.

information:
Lo e e e

Lt loS E0 the claim,

2. Cause or causes of action.
W

4. Legal fees, exoert WleRESS fees, cou-t costs, or other
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an admlnlsthator to oerﬁorm

12 The comm15510ner ma‘ appeint
13 all dutles and r8500n51blllt18a pursuant to this chapter. The
i4 admlnlstrator shal‘ serve at the oleasure oL the commLSSLGﬁe:.

“ 17 Sec. 10. 1478.9 ADMINISTRATION.
= 18 The commiss;oner_shaylreither -rovide_stafj

se l‘VlCE.:

21 busxness in thls state, or both t EerLorm anz aamlnlscrative
R S e L PR R R

22 dutles and responsi bzl ties of the CommlSSlO“Q’ pursy ant to
P T P P S g St - - Y VTR G 2

23 thlS chapter. The commissiorer shall retazain sunerV'sory
T T R I A WP N STERCET T M‘ 5 ERSr Y cn

24 control over all services for which a contract :s entered

25 lnto. all reasonable costs and charges incurted 1ln the
26 admlnlst:aelon of this chapter shall oewoald_from_uhedgggqi
27 Sec. 11. l47B_lO RULES.

28 mhe commissioner sha;l adopt tules for the administration
R S - i T S U R T T
29 and efficient operation of this chapter in accordance with its

. ..., 30 terms and intent.
o e T e NN TR
G0 31 SEC. 12, NEW SECTION. 135B.40 INDEMNIFICATION AGREEMEINT.

A,
and a hea-\b care
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h care orov1der

“the heaL

healch care provider is
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providing services at the hospital with which the agreement is

made. The agreement may Rrovide that the hospital will
indemnify the health care Erovider for liability arising from
services Erovided outside of the hosgital. The agreement
shall not Erovide for indemnification of liabilitz arising
from services Erovided bz the health care Erovider 1n another
hosgital.

8 2. A hoseital may, before entering into an agreement

9 eursuant to this section reguire the health care Erovider to

10 Erovide information regarding all claims filed against the
11 health care provider and losses resulting from the claims.
O L

=~ U Em L N

12 Sec. 13. NEW SECTION. 668.14 EVIDENCE OF PREVIOUS
o ]

13 PAYMENT OR FUTURE RIGHT OF PAYMENT,

14 1. In an action brought Eursuant to this chaBter seeking
15 damages for personal injury, the court shall permit evidence
16 and arqument as to the previous payment or future right of

17 payment of actual ecoromic losses incurred or to be incurred

18 as a result of the personal injury for necessary medical care,

19 rehabilitation services, and custodial care exceEt to the

20 extent that the DreVlOUS payment or future right of payment 1s

21 Bursuant tc a state or federal program or from assets of

22 claimant or the members gf the claimant's ;mmeqéate famllz.

23 2. If evidence and argument regarding Erevious oaxments or
24 future riﬂhts of Eazment is Bermitted Eursuant to subsection
25 1, the court shall alsco Eermit evidence and argument as to the
26 costs to the claimant of procurins the EreviOus Eazments or

27 future rights of payment and as to any existing riﬂh:s of in-

28 demnification or subrogation relating to the previous payments

29 or future riahts of payment.

30 3. If evidence or argument 15 permitted pursuant to
S e

31 subsection 1 or 2, the court shall, unless cotherwise agreed to

32 by all parties, instruct the jury to answer special

33 interrogatories or, if there is no jury, shall make findirgs
34 indicating the effect of such evidence orfgquJZE?'EF'?EZ"'
35 verdict.
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H
1 Amend Senate File 484 as follows:

2 1. By striking everything after the enactin

3 clause and inserting the following:

4 "Section 1. FINDINGS. The generz: assembly f.nds
5

&

7

8

and declares that it 1s in the public interest that
high quality medical and hospital services be
avallable to the citizens of ITowa at reasonable costs.
It is essential to the publiic interest to assure
9 continuing availability of medical care to encourage
10 competernt physicians to enter into and remain in the
11 practice of medicine in this state. It is in the
12 public interest to assure that funds are available to
3 compensate an iniured party while providéing for the
14 availability of medical liability insurance.
15 The generali assembly further finds and declares
16 that a critical situation exists impacting on the
17 accessibility and affordability of guality health care
. 18 for Iowa citizens because of the high ccst and
B 19 impencding unavailability of medical malpractice
20 insurance. Phys:icians in certain speciality and high-
21 risk areas are 1“crea51ng1y choosing no longer to
22 provide these services as a result of the potential
23 iiability and the high cost and uncertain availabllity
~ .24 of medical liability insurance.
A. 25 The general assemb‘y further finds that to assure
26 the ul:”ref*uogec delivery of affordable health care
27 services tc the citizens of Iowa it is necessary to
e 28 carefully balance the interest of persons who zare
- 29 damaged by medical accidents and the interest of all
30 persons, who may be in need of future medical care, in
31 keeping medical liability insurance affordable and
32 available in this state. The general assemblv further
33 finds that without medical liability insurarnce,
34 physicians, other health care providers, and hospitals
35 cannot provide health care services to the public.
36 The generai assembly further finds that the present
27 critical situatiorn has resulted in a decrease in the
38 availability cof certain health ¢are services and that
39 this problem of availability will become more severe

40 unless addressed. Physicians are discontinuing their

41 practices and leaving Ilowa.

42 . The general assemoly further finds and declares it

43 is necessary and essential that the prcvisicns of this
44 Act .be enactecC in order to provide for the health and
45 welfare of the pecple of Iowa. It is the intent of

46 this Act to protect the health and welfare of the

47 people of this state by assurinfg the availability of

,;48 nealth care services.
“49- Sec. 2. NEW SECTION. i47B.1 SHORT TITLE.

' 5¢C This Act shall be known as the "Jowa Patient

. -
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Compensation rund Act”,

Sec. 3. NEW SECTION. 147B.2 PUBLIC POLICY.

It 1s the policy of this state to assure the avail-
ability cf quality medical and hospitai services to
the citizens ¢f Jowa, and to effectuate that pclicy it
is essential to assure the availability of medical
liapility insurance so that competent physiclans will
enter into and remain in the practice of medicine in
this state. This chapter shall be construed tc carry
out this pol:i:cy.

Sec. 4. NEw SECTION. 147B.3 DEFINITIONS.

As used in this chapter, unless the context
requires otherwise:

1. "Adminlstrator” means the patient compensation
fund administrator.

2. "Commissioner" means the commissioner of
insurance.

3. "Fund" means the patiernt compensation fund.

4. "Health care practitioner"” means a health care
provider other than a hospital.

5. “Health care provider"” means a physician and
surgeon licensed pursuant to chapter 148; an osteopath
iicensed pursuant to chapter 150; an osteopathic
physician and surgeon licensed pursuant te chapter
150A; an association, partnership, or professional
corporation composed of or owned by such perscons; a
heospital and an employee of such person, association,
partnership, professional corporation, or hospital.

§. "Hospital" means a hospital liceased pursuant
to chapter 135B.

7. “"Medical malpractice" means acts or omissions
of a health care practitioner in the practice of the
practitioner’'s profession or occupation Or acts or
omissions of & hospital in patient treatment or care,
including but not limited to negligeince, failure tc
provide care, breach of contract relating to providing
care, otv claim based upon faiiure to obtain informed
consent f{or an cperation or treatment.

Sec. 5. NEW SECTION. 1473.4 QUALIFIED PROVIDER.

1. A health care practitioner is qualified to
pDarticipate under tnis chapter if the health care
practitioner does both of the folloewing:

a. Files with the commissioner proof that the
nealth care practitioner is insured with an insurance
company edmitted to this state under a policy of
medical liability insurance providing the following
coverage for medical malpractice:

{l; Coverage pursuant to subparagraph part (a) or
(b) per occurrence in an amount of one hundred percent
for all sums required to be paid up to and including
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one hundred thousand dollars and ten percerr
sums requ.red to be paid in excess of one hurn:
thousand doilars but not exceeding one million
dollars:

(a) Under a claims-made form ¢f medical
malpractice insurance for each claim made during the
term of the policy.

(b} Under an occurrence form of medical
malpractice insurance for each ciaim arisi
occurrence dur:.ng the policy period.

(2) Coverage pursuant to suoparag
(b) in the aggregate of three hundred
for all occurrences:

(a) CUnder a claims-made form of medical
malpractice liability insurance for all claims made
during the term of the policy.

(b) Under an occurrence form of ﬂedical
malpractice insurance for all claims arising out of
all occurrences during the pclicy pericd.

b. Pays a surcharge or special surcharge levied cn
health care practitioners pursuant tC section 147B.8,
subsection 2, or section 147B.6.

2. A hosplta¢ is qualified to partici
this chapter if the hospital does both
following:

a. Plies with the comm: ssioner
nospital 1s insured with an insuran
to this state under a pelicy cf i
insurance providing the followin
malpractice:

(1) Coverage pursuant to suosaragraou p
(b) per occurrence in an amount of one hundr
for all sums required to be paid up 0 and
one hundred thousand dollars and tern percent of al.
sums reguired to be paid in excess of one hu“c ed
thousand dollars but not exceeding on i

silars:

{a) ©Under a claims-made fornm

‘na ipractice 1nsurance for each
term of the poiicy.
.. {b) Under an occurrence form
malpract‘ce insurance for each
.cccurrence during the policy pe
. -{2) Ccverage purstcant to s
{b} in
OCCurrences:

(a) Under a claims-made form of
malpractice liability insurance for ail claims made
during the term of the policy.

(b} Under an occurrence form of medical

Uﬁkﬂ&waP—‘O\OG)\JO\UT-L‘WMH
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‘malpractice insurance for all claims arising out of
all occurrences during the policy period.

b. Pays a surcharge or special surcharge levied on
hospitals pursuant to section 147B.8, subsection 2, or
section 147B.9.

3. Coverage required under subsections 1 and 2
shall be adjusted in the same manner as provided in
section 147B.7, subsection 3.

4, The commissioner may permit gqgualification of a
health care practitioner who has retired or ceased
practicing in this state, if the health care
12 practitioner files proof of insurance and pays any
13 surcharge or special surcharge levied as required in
14 subsection 1,

15 5. A health care provider may qualify to

16 participate under this chapter with respect to all

17 medical malpractice claims made subseguent to the

18 health care provider's gualification. A health care

19 provider is not eligible to qualify under this chapter

20 with respect to a medical malpractice claim made prior

21 to the time of the health care provider's

22 qualification.

23 6. If at any time prior to the health care

24 provider's qualification under this section the health

25 care provider was insured under an occurrence form of

26 policy of medical liability insurance for all

27 occurrences during the term of that policy, for an

28 occcurrence of alleged medical malpraciice ococurring

29 during the time that policy was in effect. thisz

30 chapter appiles only to claims for alleged wmodioal

31 malpractice coverasd under thne occurrence polley to the
¢ extent the -udguent or settiement exceseds the limits

49 33 Of that pelicy.

= b
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599434 Sec. 6. NEW SECTION. 1478.5 PATIENT ELECTION 10
i5 BE BOGUND,
36 1. This chapter applles to all cccurrenc of

38 effective date of this Act for which a medic

39 malpractice claim has not been made unless the patient
40 elects not to be bound under this chapter for the

41 prior occurrence. A patlient may elect not tc be bound
42 under this chapter with respect to an cccurrence of

43 alleged medical malpractice occurring prior to the

44 effective date of this Act by filing an election with
45 the commissioner and providing notice to any health

46 care provider alleged to be liable for the occurrence
47 within one hundred eighty days of the effective date
48 of this Act according to rules adopted by the

49 commissioner. Failure to provide the required notice
50 is deemed to be evidence of the patient's election to

25

37 alleged medical malpractice occurring priocr to the
al
e
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e bound by this chapter for a prior occurrence.
- 2. A patient's exclusive remedy against a health
3 care provider qualifying under section 147B.4 for
4 medical malpractice occurring after the effective date
5 of this Act is the remedy provided for under this
6 chapter unless the patient has elected not to be bound
7 by the remedies provided for in this chapter. A
8 patient may elect not to be bound under this chapter
9 by filing an election with the commissioner, pursuant
10 to rules adopted by the commissioner, in advance of
11 the treatment, act, or omission upon which a c¢laim may
12 be based, and notifying the health care provider of
13 the election within a reasonable time before any
14 treatment begins. Failure to provide the required
15 notice is deemed to be evidence of the patient's
16 election to be bound by this chapter. An election by
17 a patient not to be bound by this chapter is effective
18 for a period of two years after filing unless the
19 election is withdrawn. The patient may withdraw the
20 election in writing at any time by filing the
21 withdrawal with the commissioner.
22 3. A qualified health care provider must provide a
23 patient with notice that the health care provider is
gualified under this chapter prior to any treatment,
‘and must inform the patient cof the patient's right to
. elect not to be bound by this chapter.
zrey 27 Sec., 7. NEW SECTION. 147B.6 LIABILITY OF FUND.
3770 28 Subject to section 1478.4, subsection &, the fund
29 is liable on a following form basis for &li sums
30 reguired to be paid in excess ©f the coveraws rovided
31 by the nealth care provider's medical liabi o
32 insurance specifisd in section 1473.4, subs=-tion 1 or
33 2, in & medical malpractice action against & health
34 care provider gualified to participate under this
35 chapter by a patient who has elected tc be bound under
36 this chapter with respect toc an occurrence within the
37 state cof Iowa to which this chapter applies, except as
38 provided in section 147B.7.

2775 29 Sec. 8. NEW SECTIQON. 147B.7 LIMITATION ON
2774 40 RECOVERY,
41 1. Except as provided in subsection 3, the total

42 amount recoverable from all liable health care

43 providers and the fund for an occurrence to which this

44 chapter applies resulting in an injury or death of a

45 patient arising out of medical malpractice shall not

46 exceed one million deollars.

47 2. Except as provided in subsection 3, a health

48 care provider qualified under this chapter is not

49 liable to a patient who has elected to be covered by
.this chapter for an amount in excess of one hundred

3994
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thousand doliars plus ten percent of ali sums regu
to be paid in excess of one hundred thcusand dolla
but not exceeding one millicn doilars for ai: if
or causes of action for medical malpractice arisin
from an occurrence to which this chapter applies.
Subject to limits in this section, an amount due from
& judgment or settlemeﬂL which 1s in excess of the
liability of all liable heaith care providers shall be
paid from the fund pursuant to section 147B.8.

3. a. The commissioner shail determine on oY
after July 1 but on or before December 31 of each year
an amount by which the total amount recoverable under
scbsection 1 and an amount by which the maximus
liability of a health care provider under subsection 2
are adjusted for the calendar year beginning eighteen
months after the July 1 date con which the adjusted
amounts can first be determined. The amount of the
adjus*me is egual to the product of the amount
det ermxned for the previous caiendar year an” t"e
percentage rate of crnange in the consumer price index
for coods and services published by the United ‘:atES
department of iabor for the fiscal vyear 1
3¢ immediately preceding the July 1 date
acjusted amountce can first he determined.
the percentage rate of change in the consunm
index is less than five perccent, ac3u=tmen
be made under this paragraph.

b. If adjusiments are not made under paragraph "a"
for one or more years, the commissioner shal.
determine a cumulative percentage rate of change and
when that cumulative percentage rate of change is five
percent or greater the commissioner shall determine
the adjustedé amcunts for the next rate adjustment
year.

¢. The commissioner sha.l publish on or befcre
December 31 preceding the next rate adjustment vear
any adjusted amounts which will appiy t¢ the next rate
adjustment year.

Sec. 9. Ew SECTION. 1478.8 PATIENT COMPENSATION
FUND,

1. A patient compensarion func ls created for the
purposes stated in this cnhapter. The funcd and income
from the fund shall be deposited with the treasurer of
state to be used for the payment of quaiifying claims
under this chapter, and the fund is appropriated for
that purpose. The fund shall not be used for purposes

ther than those of this chapter. Appropriations from
the fund are not subject to reversion under section
8.33.
2. An annua. surcharge shall be levied on all

—
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gualified th care provider
health care vider is ceftrmzna

o

suepsect to fOl-Owl.n_ Liminztior
a. The nual surcharge shall n
percent of the annual premium paid
provider for maintenance of current
insurance as provided in section
cost of reinsurance under sectl
b. Tne charge shall not !
necessary to maintain the fung in an amsun
oy the commissicner to be actuariailv acdeguad
3. Tne surcharge due under this sectian
payable within thirty days after the surchar
been levied on the gualified health care prov
If the annual surcharge under *hic
the time specified in
cof the health care
the annual surcharge
effective as to pat
care provider unlies
the effective date
notice giving
heccnes
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have qualified under this chapter.f The special sur-
charge is due and payable within thlrty days after the
special surcharge is levied.

If the special surcharge under this section is not
paid within the time specified, the qualification of
the health care provider shall be suspended until the
special surcharge is paid. The suspension is not
effective as to patients claiming against the health
care provider unless, at least thirty days before the
effective date of the suspension, a written notice
giving the date upon which the suspension becomes
effective has been provided by the commissioner to the
health care provider and notice of the suspension has
been given to a patient prior to any treatment.

Sec. 11. NEW SECTION. 147B.10 STRUCTURED
JUDGMENTS.

1. As used in this section, unless the context
regquires otherwise:

a. "Future injuries" means all legal harm relating
to an injury which the trier of fact determines will
be incurred by the injured party subsequent to the
entry of judgment.

b. "Injured person” means the person during whose
medical treatment or care the acts or omissions of
medical malpractice are determined to have occurred.
€. "Injured party" means a party plaintiff to a
medical malpractice action, and includes the injured
person if that person is a party to the action.

d. "Injury" means a legal harm for which damages
are recoverable in an action arlslng under this
chapter. ;

2. In a medical malpractlce action against a
health care provider arising umder this chapter, the
verdict shall be itemized to distribute the monetary
damages, if any, between past :loss and future loss.

In a trial to the court, the court shall itemize its
findings in accordance with this section.

3. The court, in a medical malpractice action _
arising under this chapter in which a damage award for
future injuries to a party exceeds one hundred
thousand dollars, shall enter a judgment ordering the
award to the party to be paid in periodic payments,
subject to the limitations contained in this section.
The court shall make a specified finding as to the
dollar amount of regular payments which will be
required to compensate the party periodically for loss
of future income and future noneconomic harm, based
upon the life expectancy of the party and the damages
awarded. The periodic payments shall reflect interest
in accordance with annuity principles. The judgment
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shall specify the recipient of the periodic payments,
the dollar amount of each payment, the interval
between payments, and the number of payments reguired
to be made. The judgment shall specify the amount of
and the purposes for which the balance of the judgment
awarded for the future care and treatment of the party
may be used.

4. Attorney fees of the party receiving an award,
if payable out of the judgment, shall be assessed by
the court and applied Pro rata against amounts awarded
for past injuries and for future injuries. The amount
determined by the court to be payable ocut of damages
for future injuries shall be deducted by the court
from the amount to be ordered paid as provided in this
subsection, and shall be deducted pro rata from those
amounts awarded, if any, for loss of future income,
future expenses for care and treatment, and future
noneconomic harm. The amount of attorney fees
attributable toc the award for future injurles shall be
payable upon entry of judgment.

5. If a judgment has been entered ordering
periodic payments pursuant to this section, the health
care provider's insurer shall pay to the fund the
amount for which the insurer is liable under this
chapter, after apportionment of costs of defense, for
distribution by the fund to the party receiving the
award.

6. If a judgment has been entered ordering
periodic payments pursuant to this section, the fund
shall make the payments as ordered or, alternatively,
the fund may purchase an annuity from an insurance
company admitted to Jowa sufficient to make the
periodic payments.

7. If the party receiving the award dies, amounts
to be paid for loss of future income are payable to
those persons to whom the party receiving the award
owed a duty of support. If the party receiving the
award dies prior to payment of the amounts for other
than loss of future income, the judgment 1s satisfied
upon the payment of all obligations incurred up to the
time of death and of the expenses of final illness and
rfeasonable burial expenses.

B, Except with respect to amounts representing
“loss of future income, a judgment for future 1njuries
is.a contingent award, and the right to payment vests
only at such times and in such amounts as accrue
pursuant to the order specifying the amount of
periodic pavments and the interval of those payments.

9. The district court shall retain jurisdiction of
a medical malpractice action in which the judgment in
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the action orders perlodxc payments, and upon the

‘death of the party receiving the award in the case of

an award for loss of future income, the dependents of
the decedent or any other interested party to the
action or a representative of an interested party, may
petition the court for a modification of the judgment
for a redesignation of the recipient of the payments,
in accordance with the rights of persons established
by this section. Unless otherwise ordered, the
redesignated recipients of payments for loss of future
income shall be paid in those amounts and at those
intervals specified in the original judgment.

Payments shall continue until the remaining amounts
designated for that purpose have been paid, or until
the death of those dependents, whichever occurs first.
If the last surviving dependent dies prior to
depletion of the amount specified for loss of future
income, the judgment is deemed satisfied upon payment
of amounts accrued up to the time of death.

Sec. 12, NEW SECTION. 147B.11 COSTS OF DEFENSE,

1. The fund may employ the services of outside
legal counsel to defend the fund agalnst claims and to
assist the health care provider's insurer in defending
the claim.

2. The fund may by agreement with the health care
provider's insurer, allow the health care provider's
insurer to provide a defense for a claim against the
health care provider and the fund. The fund and the
health care provider's insurer may agree to any
apportionment of the costs of defense.

Sec. 13. NEW SECTION. 147B.12 REINSURANCE.

The commissioner may cause all or any part of the
potential liability of the fund to be reinsured, if
reinsurance is available on a fair and reasonable
basis. The cost of the reinsurance shall be paid by
the fund and the fact of the reinsurance shall be
taken into account in determining the surcharge under
section 147B.8, subsection 2, or the special surcharge
under section 147B.9.

Sec. 14. NEW SECTION. 147B.13 NOTICE --
APPLICATION FEE.

1. Prior to consideration for coverage pursuant to
this chapter, a health care provider shall first give
notice to the commissioner of the provider's intention
to apply for coverage. The notice of intention shall
be accompanied by a one-time application fee of fifty
dollars for health care providers and five hundred
dollars for hospitals.

2. Funds received by the commissioner pursuant to
subsection 1 shall only be expended for purposes of

_10...
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pavment of the -easonable expenses incurrea 2o tO be
incurred in the implementation of thais chapter.

3. To the ertent that funds receaivec pursuant Lo
subsection 1 are in excess of the expenses oL
implementation of this chapter, the commissioner shalil
transfer such excess funds to the fund.

4. Notice and application fees received subseguent
to the implementation of this chapter skall be placed
in the fund upon recelipt.

10 Sec. 15. NEW SECTION. 147B.14 PATIENT

11 COMPENSATION FUND ADMINISTRATOR.

12 The commissicner may appolnt an administrator to
13 perform all duties and responsibilities pursuant to
14 this chapter. The administrator shall serve as

15 administrator at the pleasure of the commissioner.

16 The salary and expenses of the administrator shall be
17 paid from the fund.

18 Sec. 16. NEW SECTION. 147B.15 ADMINISTRATION.
19 The commissioner shall eilther provide staff

20 services necessary for the operaticn of this chapter
21 or may contract with an insurance company licensed to
22 do business in this state, or both, to perform any

23 administrative duties and responsibilities of the

[Vols JIENE N o TN N R VIR (S B o

25 commissioner shall retain supervisory control over alil

.24 commissioner pursuant to this chapter. The

a2 H

26 matters for which a contract is entered into. All

27 reasonable costs and charges incurred in the

28 administration of this chapter shall be paid from the
29 fund.

30 The administrator and all persons employed Or

31 contracted with to provide staff services necessary
32 for the operation of this chapter shall not be

33 considered employees of the state except for purposes
34 of chapter 25A.

35 Sec. 17. NEW SECTION. 147B.16 RECIPROCITY.
.7 36, The commissioner may enter intc reciprocity
=137 4§reements with the authorized representatives of any
38 jussdiction to allow health care providers from that
w-f3g'_h;g'diction to become gualified health care providers
4§ Fggpurposes of the fund and to the extent that a
41 -aX¥dIm against the health care provider arises in this

%2 sgate.
,£3'zﬁsﬁn‘agreement shall only be entered intc with a

44 j¥risdiction to the same extent as the other

_iShiﬁ?%sdic¢ion allows Iowa health care providers to
46 participate in a similar program in the other
‘47 -jdeisdiction. The agreement shall include any

"4 comditions, restrictions, and privileges the

. I s, o D
'W~}3jﬁggmxgﬁloner deems necessary.

_18} NEW SECTION. 147B.17 ANNUAL REPORT.

150, 7Sec.

....ll_




oner shall, pursuant
r, on or beftcre the
n year, provide tc
king members of the sen

mmltuees con judiciary and commerce, he housze of
representatives standing committees orn judiciary &nd
law enforcement, and small business and commerce, a
report regarding claims filed against the fund angd
claims closed involving the fund for the previous
calendar year. The report shall contain to the extent
the information is available the following
information;

1. Parties to the claims,

2. Cause or causes of action,

3. Amounts reserved or paid per claim, including
the present value for structured settlements or
awards.

4. Legal fees, expert witness fees, court costs,
or other associated costs of judgments or decrees per
claim.

5. Other claims information as deemed necessary by
the commissiocner,

Sec. 19. NEW SECTION. 147B.18 RULES.

The commissioner shall establish rules relating to
the administration of this chapter as deemed necessary
by the commissioner to promote the efficient operation
of this chapter in accordance with its terms and
intent.

Sec. 20. Notwithstanding section 4.12, 1if any pro-
vision of this Act is held invalid, the whole Act is
invalid, and to this end the provisions of the Act are
not severable.

Sec. 21. This Act takes effect upon enactment, and
the commissioner shall take all actions necessary to
implement the provigions of this Act on or before
January 1, 1988."

2 BY GRONINGA of Cerro Gordo OLLIE of Clinton
HARBOR of Mills SCHNEKLOTE of Scott
SKOW of Guthrie SHOULT?Z of Black hawk
ROYER of Page CHAPMAN ©of Linn
H-3905 FILED APRIL 22, \3987 RUNNING of Linn
P e d L. e, TTra Sz

T

.

LA ] O m

IIJDJ:.‘SUI

i
€
C
n

Qo




 aad

°

—

s < - BN I« (R Y, B T R A

wie
|

[*N]
0

-

QW R ~d U s Wb

E-3921 FILED AFRIL

SENATE FILE 4384

[

g;xo

Pt

-~

ate File 484 as amended, passe
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A patlent's election not to be bound shall not
denial of treatment. ©Denial of treatment to a
making an election not to pe bound is presumed
e to the patient's election.”

FTILED APRIL 23, 1987 BY McKINNEY

Qo1
o

of pallas
SENATE FILE 484
3921

Amend Senate File 484 as amended, passed, and
reprinted by the Senate as folliows:

1. Page 2, by inserting after
lowing:

"o, Files with the commissicner an agreement
accept the rates estabiished by the federal Medi
program pursuant to Title ZVIII of the federal S
Security Act as one hundred percent of the fee fo
health care provider's services provided to Medicare-
eligible patients.”

23,

line 22 the fo

4
o
a

BY JAY cf Arpanocse

H-3927

=

}_.:_

o

Lo RN R s QU B o VRN L BTSN PR O B R

4, as amended, passed, anc

as foilows:

r

W
m

-~
-

" " .
o

. d
th : "The general asse Yy
further finds that is in the public interest that
statigstical data be cbtained so that an analysis of
the cause of unavailability and unaffordability of
liability irsurance be undertaken in an attempt
determine =he cause of such problems so that a
term soluti can he found."”

3927 FILED APRIL 23, 1987
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L

484, as amended, passed, and re-
as follows:
1, line 33 through page 2,

Amend Senate
inted by th

i
3

-

1
1k 1ng

L4
By Strixz ae

pr
line 7.

2. Renumber as recessary.

of Appancose




SENATE FILE 484

o

-3700

aAmend Senate File 484, as amended, passed, and re-
printed by the Senaze, as follcws:

1. Titlie page, Dy striking Jlnes & torough LI and
inserzing the follcowing: ‘“patient to be protected by
the fund, authoriza-ion of the fund to precure
reinsurance %o prctect the fundéd, providing for the
appointment of a compensation fund administrator,
requiring certain claims information to be collected
and reported to the legislature, authorizing an
10 indemnificacion opticn to the fund, and repealing the
11 collateral scurce rcle as aool ed to nedical
12 malpractice cases and ernacting a general coilareral
13 source rule."

“a

WO D~ O U s Lo

BY COMMITTEE ON JUDICIAERY
H-3700 FILED APRIL 10, 1987 AND LAW ENFORCEMENT
/

~le

SENATE FILE 484
-3917

H

1 Aamend Senate File 484 as amended, passed, and

2 reprinted by the Senate as follows:

3 1. Page 3, by inserting after line 10 the

4 following:

5 "5. Any health care provxdnr having two successful
6 medical malpractice cliaims made against the health

7 care provide:r in a five-year period, and vaid in part
8 by the fund, shall immediately be placed on probation
9 by the boa d of medical examiners for a period of two
0
H

10 years."

-3917 FILED &PRiL 23, 1387 BY ZJa¥Yy of Appanoose
4_,/.."

H
tl
s
L0
s

TE F

wn
\.‘J

-3918

Amend Senac
reprinted by ¢t

1. Page 2, by
following:

"e. Files with the commissioner an agreement to
reduce fees to patients by the same percentage that
*he health care provider realizes as a reduction in
the cost of liability insurance coverage."

H-3918 FILED APRIL 23, 1987 BY BRAMMER of Linn

s
o

e File 484 as amended, passed, and
he Serate as folilows:
inserting after lin=a 22 th

O~ U B a0 ’I:

SENATE FILE 484

1-3920 —_
amend Senate File 384 as amended, passed and
reprinted by the Senate as fcllows:
1. Page 6, by inserting after line 30 the

2
3
¢ following:
5
6

"Sec. . NEW SECTION. 1478.11 MEDICAL
LIABILITY INSURANCE SROFIT
A . 1
7 The ccmmissioner shall estab_-sh rules whilch shall
8 limit the profits of an insurance company admicted to
1

9 this state to not more than seven percent on al _
10 policies of medical liability insurance sold 1n tnis
11 state.”

H-3920 FILED APRIL 23, 1987 BY ROSENBERG of Story

o e
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3933 FILED aPRIL 2

3934

Amend rre amendment, 5-3905, o Senate File 4gg as
- N N R i . - £~ - f At
&hended, #5354, and reprinteg Y the Senste, ag

{Cllows:

b 11 i -~ F M
oL _Pace 13, by ~serting afrer <inre 19 tre
_C.-..'owzng:

" v, —~ - -
en Eec. +  NEW SECTION. 1472.10a SETTLEMENT 13y
HEALTH CARE oaoiin SECTION. 7 va  oLTTLEMENT 3y

~ 1 ?aﬂh .5QU,D~R, HOSPITaL, op FUND.

£ &Y any time the Lealth care provider Nosping]
- . oL oS - .l-u - -y —_ Fs i,
~0€ heaith care prenider's ar Rospival'g lasurance
TETCr i Flim 3 " ) T
TETILeD, Or the Fing tencers paymens tl the plain-isfs
2t a; T Sae e : ~me - - he ace b

Ay suT for orhe Dirpsse of S€tiiement, the ac- SE
Payment ;g considered to ke cna 2CTISSI0n OF liami..
0 - - : - - T o - 4 “ ~Lde L L1l Ty
Ly the heagi-s Care nprovider o ]

< Renumber ag neCessgry
- A — L . - - -, - ) Ly &

3934 FInen PRI 23, H07 ZY JeY of Apnanooce
. SENATE FYLE 482
29353

Amend che amendmen- : 4
amended, passed, anc reprinted by the Senate, as
follows:

L. Page 5, py inserting after iline 26 the follow-

"4. BAn electien under this shaprer does not apoly
. . ) . ) <) Pl il
to any action broughs PY 2 patient based upon an
expressed or implied contracs assuring resyltg. "
3935 CILED APRTT 3, "a4z BY SEY of APPanosse

e
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SENATE FILE 484
1-3930

Amend tnhe amendment, H-2%05. to Senate File 484, a. .
amended, passed, anc reprinted by the Senate, as
follows:

1, Page 12, by inserting after line 28 the
following:

"Sec. . NEW SECTION. 147B.19 DISCIPLINARY
PROCEDURES.

1. A health care provider participating under this
plan who has two claims paid under the fund in a five-
year period shall be placed on probation by the board
of medical examiners, and shall be requirec to attend
not less than fifteen hours of cortinuing education in
the area of care that caused the claims. Nc provider
shali, during this prcbationary pericd, practice the
area of medicine which was the subiect of the claims
without the supervision of a medical special:ist in
that area.

2. Any health care provider parcticipating In this
plan who has a total of five claims paid by the fund
shall be barred from practicing in this state.”

21 2. Renumber as necessary.
H73930 FILED APRIIL 23, 1987 BY JAY of Appanoosc

SENATE FILE 484
H-3929
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H Amend the amendment, H-3905, tc Senate Fiie 484, as
2 amended, passed, and reprinted by the Senate, as
3 follows:
4 1. Page 2, line 15, by inserting after the word
5 "administrator" the following: "appointed pursuant tc
6 section 1478.8", .
H~3$29 F1LED APRII, 23, 1987 BY JAY of Appancose
SENATLE FILE 484
[{-3932
1 Amend amendment, H-3205, to Senate File 484 as
2 amended, passed and reprinted by the Senate as
3 follows:
4 1. Page 2, line 42, by striking the word "beth”
S and inserting the following: "all".
6 2. Page 3, by inserting after iline 22 the
7 following:
8 "Cc. Agrees to treat victims of medical negligence
9 at the current rate paid in this state pursuant tc
10 Title XIX of the federal Social Securicy Act."

@

H~3932 FILED APRIL 23, 1987 BY JAY of Appancose .
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SENATE FILE 484
H=-3939

1 Anend Senate File 484 as amended, passed, andg
' Z reprinted by the Senate, as follows:

l. Page 2, by inserting after lire 10 the
folleowing:
“6. "Malpractice" or "professional negl ligence"
means the failure of a health care prov .der, in

PO D D~ O U
r

tendering professional services, to perform according
to standards of due care recognizegd céneraily in the
medical community. £Each term includes the failure oo
10 use _ordinary and reasonable care, skiil, and know.edge
11 ordinarily possessed and used under l:ke circumstances
12 by ne"be's oE the professicn enczged in a s:imilar
i3 practi
i4 2. Renumber as necessary.
H-3939 FILED APRIL 23, 1987 BY JAY of Appanoose
LS
SENATE FILE 484
i1-3940
i Armend Senate Flle 484, 23 amended, passed, and
2 reprinted by the Senate, &5 [CLigwe: _
- 3 "1, Page i, by stTrixing Lires 22 whrcugn 27 and
4 inserting the following: ‘
5 "1. “”ealth care prov:ider” means & gerscn ilcensed
6 or certified under chapter 148, 31302, or 152 o
.7 provide in this state professiongl health care
8 services tc an individual during that ndividual's
poReny 9 medical care, treatmen:, or conlinemen:.”
o 10 2. Renurber as necessary
H-3946 FTILED ATPRIL 23, 1987 2Y JAY 07 Appanocsc

H-3942

i Amend Serate File 484, as amended, passed, and

¢ Teprinted by the Senate, as follsws:

3 1. Page S, by inserting after lire 27 the

4 foliowing:

5 "Sec. . NEW SECTION. 1472.6A SETTLEMENT BY

6 HEALTH CARE PROVIDER, HOSPITAL, 02 FIND.

7 If at any time the health care previder, hospital,
8 the heaith care provider's or nospital's -ﬁsu:aﬁce

9 carrier, or the fund tenders pavmen: to the plaintiff .
10 of any sum for the purpose of sectiement, the act of
il paymert is considered tc be the admission of llaciliity
i2 by the heaith care provider
i3 2. Renumber as necessary.

:2 TILED APRIT, 23, 1987 3Y J2aY of Appanocose
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PAGE TWENTY, APRIL 24, 1987 HOUSE CLIP SHEET

SENATE FILE 484
H-3936

1 Amend the amendment, H-3905, to Senate File 48B4, as
2 amended, passed, and reprinted by the Senate, as
3 follows:

4 1. Page 2, by striking lines 138 through 28 anc
5 inserting the following:
& " . "Health care provider™ means a person

7 licensed or certified under chapter 148, 150A, or 152
8 to provide in this state professional health care

§ services to an individual during that indivicual's

10 medical care, treatment, or confinement.”

11 2. Renumber as necessary.

H-3936 FILED APRIL 23, 1987 BY JAY of Appanoose

P
LT

SENATE FILE 484
H-3937

1 Amend Senate File 484 as amended, passed, and
2 reprinted by the Senate, as follows:
3 l. By striking page 8, line 1.

H-3937 FILED APRIL 23, 1987 BY JAY of Appanocse

SENATE FILE 484
H-3938

1 Amend the amendment, H-3905, tc Senate File 484, as
2 amended, passed, and reprinted by the Senare, as

3 follows:

4 ‘ 1. Page 1, line 24, by inserting after the word

> "insurance.” the following: "The géneral assembly

& further Zfinds that it is in the public interest that

7 statistical data be obtained so tha* an arnalysis of

8 the cause of unavailabiiity and uraffordability of

9 liability insurance be undertaken in an attempt to
10 determine the cause of such probliems so that a

‘ ; iong-
11 term solution can be found."
H-323¢ FILED APRIL 23, 1987 BY JAY of Appanoose
SENATE FILE 484

H-3941
b Amend Senate File 484, as arerded. cassed, and re-
2 printed by the Senate, as foilcus:
3 1. Page 4, by inserting after line 2 the fo.low-
4 ing:
S "4. An election under this chapcer coes not apply
6 to any action brought by a patien:t based upon an
7 expressed or impliied contract assiring results.,"”
H-324]1 FILED APRIL 23, 1987 EY JAY of Appanoose

B




SENATE FILE 434
4~-3943

1 Amend the amendment, H-3905, to Senate File 484 as
/'2 amended, passed, and reprinted by the Serate, as

3 folliows:

4 1. Page 5, by inserting after line 1 the
following:

6 "An election to be bound under this section shall

7 not affect an action against a health care provider or

8 hospital which is based upon res ipsa loguitur.”

H-3943 FILED APRIL 23, 1987 BY JAY of Appancose

SENATE FILE 484

o

-3247

Amend Senate File 484, as amended, passed,
printed by the Senate, as fcllows:

1. Page 2, by striking lines 8 through 10
serting the following:
"S. "Commissioner" means the commissioner
ance.

6. "Administrator” means the compensation fund
administratocr appointed pursuant to section 147B.8

2. Renumcer as necessary.
H-3947 »iLED APRIL 23, 1987 3y Ccay of Appancose

‘ SENATZ FIL® 484
i-3944%

Amend Senate File 484 as amended, passed and
Lepg-nLed by the Serate as follows:

i. Page 2, line 14, by inserting after the wcré
"does" the foilowing: "all of".

2. Page 2, by inserting after line 22 the
fellowing:

“c. Agrees to treat vicitims 3f medicai regliigence
at the current rate paid in this state pursuant to

Titie XIX of the federal Social! Securi t.
H~3946 FILED APRIL 23, 29%7 EY . nGCse

WO O B T R
m

2
2
4
5
6
7
8
g

"

SENATE FILE 484
H~3939
1 Amend Senate File 484 as amended, passed, and
2 reprinted by the Senate, as follows:
3 1. Page 3, by inserting after line 27 the
4 following:
5 "An election to be bound under ;u_s section shall
6 not affect an action against a nealth care provider or
7 hospital which is based upon rez :ipsa loguitur."

H-3949 FILED APRIL 23, 1987 BY TAY of Appanoose

°




PAGE TWENTY~-TWO, APRIL 24, 1937 HOUSE CLIP SHFEET

SENATE FILE 484

H-3G944

1 Amend Senate Tile 484, as amended, passed, and

2 reprinted by the Senate, as foliows:

3 1. Page 5, by inserting after line 27 the

4 fcllowing:

5 "Sec. . NEW _SECTION. 147B.6A EVIDENCE OF

& ADVANCE PAYMENT NOT CONSTRUED AS ADMISSICON TO

7 LIABILITY.

5 A payment made by a2 health care provider or the

S health care provider's insurer tc or for the patiznt
18 or any cther perscon on the patient's behalf in advance
11 of a €inal determination of liability shall not pe
12 construed ee an admission of liablility for injuries or
13 damages suffered in an action brought pursuant te this
14 chapter. 1In the event of any acdvance paymani, the
iS5 court shall reduce the judgment to the plaintiff by én
16 amount equal to the advance paywment. If the advance
17 payment excezds the liability of the defendant, the
18 court shail order any adjustment necessary (o equalize
1% the amocunt under which each defendant 1s obligated Lo

20 pay but in nc case shall an advance in excess cf the
o~
L

21 amount found to be due be repayabie tc the healith care
22 provider making the zdvance.®

23 2. Renumber as necessary.

H=-3%44 FILED APRTL, 23, 1687 BY JAY of Appanoose

SENATE IMILE 484

H-3945

1 Amend Senate File 484, as amended, passed, and re-
2 printed by the Senate, as follows:

3 }. ‘Page 6, by inserting after iine 30 the

4 follicwing:

" " - [Tkl h = -

5 Sec. . NEW SECTION. 147B.11 DISCIPLINARY

5 PROCEDURES.

- . . . .. .

e 1. A @ea¢th-cafe.prov1qgr participating under ithis
8 plan who has two claims paid under the fund in a Flve-
9 year pericd shall be placed on prebation by the board
10 of medical examiners, and shall be reguired =o attend
ié ?pt }ess tgan ‘iftgen hcurs_of continuing e2ducat.cr in
: Lpe‘?rea OL care that caused the claims. No provider
}4 s?ai-, dur%gq th;s'prpbatlona:y pericd, practice the
: area of mecicine wnicn was the subject of the claims
i> without the supervision of a medical specialist in

}7 2. Any health care provider participating in this
i8 plan who nas a total of five claims paid by the fund
19 shall pe barred from practicing in this state."”

20 2. Renumber as necessary.

H-3945 FILED APIRL 23, 1987 BY JAY of Appancossa
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PAGE TWO, APRIL 27, 1987 HOUSE CLIP SHEET

SENATE FILE 484

[1-395

1 Amenc 305, to Senate Fila 484 &s

2 amenced, rinted oy the Sernzte, as

3 folleows:

4 1. Page G, bv insert:ng afwer line 19 the

5 foliowing:

6 "Sec. . NEW SECTION. 147B.10A ATTORNEY FEES -
7 - DEFENSE COSTS.

8 Coverage for mecica: malpractice under the fund and
9 liabllilty policies Dosted for proof cof Ilinancial
Iy ¢ feSDuPSlbl:l v shall include defense ccsts and
11 ailiccation for loss adjhsbmen; exgense if such
12 benefits in any way reduce the coverage available :o
13 prcvicde for payment cof judaments by an insured party.”
14 Z. Renumder as necessary.

H-3955 FILED APRIL 24, 1987 BY HANSEN of wWoodbury

SENATE FILE 484
H-3953

Aamend amendment, H-390%, to Senate File 484 as
mended, passecd, and reprinted by the Senate, as
fcllows:

1. Page 10, by incerting after iine 19 the
foeliowing:

i

Z

3

4

5

6 "Sec. . NEW SECTION. 147B..0A FRIVOLOUS

7 ACTIONS.

8 In all cases against a health care provider or

2 hospital for malipractice or prcfessional negligence,
10 the court mav upcn apg.icaticn by the prevalling
1l party, in lts discreticon and In an amount determ:inesd
12 1n its disc-e»iyn, tax as consts pavabie t"C Lnhe
13 prevailling party, the reascneb.e ¢osts ¢l preparation
L4 and trial, including reascnaplie attorney fees ané Lre
15 reascnable lecss cof earrnings by thne prevailing party
i6 occasioned by the trial, i1f the cou re ZinCGs tnhat the
17 lcsing party ¢€.d nct have a reascnabie chance of
18 reccvery or a reascnab.e chance ¢of a successful
19 defense. The taxation ¢of any cost under this section
20 is the scle respcnsibility of the named parties and :is

i not to be considered a cost of defense or a portion of
22 the insurance coverage provided to either party which
23 thereby reduces the amcunt of coverage available for

4 the payment of any judgment renderecd against that
25 party.”
26 2. Renumber as necessary.

K-3953 FILED APRIL 24, 1987 BY HANSEN of Woodbury

[&)

<




SENATE FILE 484

H-3948

1 Amenrd the amendment, H-3505, to Senate File

2 amencded, passed, and reprinted by the Senate, a

3 follows:

4 1. Page 8, by inserting after line 14 the

5 following:

6 "Sec. . NEW SECTION, 147B.9a EVIDENCE

7 ADVANCE PAYMENT NOT CONSTRUED AS ADMISSION TO

8 LIABILITY.

9 A payment made by a health care prcvider Cr
10 health cate provider's insurer to or for the pa
1l or any other person on the patient's benalilf .n
12 of a2 final determination of llablilty shall nct
13 construed as an admission of liability for inju
14 damages suffered in an action brougnt pursuans
1S chaprter. In the event of any advance payment,
16 court shall reduce the judgment o tre piaintil
17 amount of the advance payment. I tne acvance
18 exceeds the liability of the defendant. the COu
1S shall order any adjustment necessary to egqua..z
20 amount under which each defendant is cbliigatec
21 but in no case shall an advance in excess oI tn
22 amount found to be due be repayable tc the heal
23 provider making the advance."

24 2. Renumber as necessary.
E-~3945 FILFD APRIL 23, 1927 BY JAY OSI ApRantosc
.);'rc- - _I'."-, f'.‘.'f,‘ > '-‘-{, R /
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SENATE FILE {84

T
|
w
o
w
O

484 as amended, passed, and
ate, as folicws:
serting after line 27 che

Amend Senate Fil
reprinted by the Se

1. Page 5, bv i
following:

"Sec. . NEW SECTION, 1472.64 ATTORNEIY FEES --
DEFENSE COSTS.

=
n
14

n

(o B 3= O30 0 ~d O W s g R

liability peclicies posted for precef of firancial

responsibiliity shall include defense costs and
10 allocation for lose zdjustment expense if such
11l benefits in any wav reduce the ccverage ava:ladlie Lo
12 provide Ior payment of ‘udgments bv an Insurecd ovarty.”
1 2. Renpumber as necessary.
li-3959 FTLRR APRIL 24, 1987 BY DOBERER ©f Johnson
c-’/’;,
SENATE TILF 484
E-3960
x Amenc the amendment, H-3905, to Senate Fi.e 484, as
2 amended, passec, and reprinted by the Senate, as
} follows:
4 1., By striking page 3, iine 23 through page 4,
S line S5, and irserting the folilowing:
6 "2. A hospital s gualified to participate under
7 this chapter 1f the hcspital files with the
8 commissioner proof of Ifirancial respeonsibility in the
[(.9 same manner as :& provided for & heaith care
. % provider.”
1-3960 TILED AprpRiIL 24, Ludd By MeKINpEY of palias

Ry

H-3964

M Amenc Senate File 484, as amended, passed, and

2 reprinted by the Senete, as foilcws:

3 1. Page 2, by striking lines 23 thrcocugh 29 anc

4 1nserting the following:

S "2. A hospitel is gqualified tc participate under
6 this chapter if the hospital files with the

7 commissioner prcof of financial responsibility in the
8 same manner as .s provided for a heaitn care

9 provider.”
[i-3964 FILED APRIL 24, 148
s

o
-l

Y MeXKINNEY of Dallas

=1

Coverage for medical malpractice under the fund and




SENATE FILE 484

H-3954

Tl el
TR OWm O Wmbs W

le

Amend the amendment
amended, passed, anc T
fcllows:

1. Page 5, by inserting after line 26 the fol-
lowing:

“4. A copy of any notice p*ovided for under this
section must be provided to the patlent or the
patient's guardian and s: gned, receipted for, and
witnessed by an empioyee of a healtih care provider Cf
hospital after the nctice 1s exp. rainec¢ to the patient
by the emplcyee. If the patient 15 nOt provi :ded a

, H=3%05, o Sen
epr.nted by the

copy of the notice, the election s invaiid.”
11-3954 *ILED APRIL 24, 1987 By HALSEN of Woodbury

SENATFE FILE 484

Aamend Senate File 484 as amended, passed ard
rinted bv the Senate, &s folliows:

1. Page 7, by striking lines 12 througn 35.
2. Repunmber as necessary.

{j1-3957 FILED APRIL 24, 1987 BY DODERER of Johnson
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SENATE FILE 484
3956
Amend Senate rFille o

w

S 4, a&s amenced, passeg, and
rinted by the Seratls, as Icilows:
1. Page 2, lire 20, by ins a7
1 M ¢

'effective.” the following: ‘“"Financi
may be proven by providing a certifled caoy of a
professional liability insurance poliicy currently in
forge with annua: proof of renewal, the posting of a
bend, Or the payment <f cash.®

"

ep

(g ¢

[$%)

31956 FILED APRIL 24, 1987 BY DODERER of Johnson

/
SENATE FPILE 484

-3958

Amend Senate File 484. as amended, passec, anc re-
rinted by the Senate, as follcws:

1. Page 4, by inserting afrer line 2 the fol-
Llwing:

"4. A copy of any notice provided for under this
section must be provided to the patient or the
satient's guardian and signed, receipted for, and
witnessed by an employvee Cf a health care pr cvider or
hospital after the notice is explained to the patient
bv the empliovee. If the patient :is not proviced a
copy of the notice, the election is .nvalid.”

H-1958 FILED APRIL 24, 1987 BY DODERER ©f Johnson

A

¥
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SENATE FILE 484
H-3965

LI

cola

5
DoLIwing . . o
3 "Tne general assembly further finds the situation
7 of availlability and a;-o~dabilitY_Of medical oA
8 melpractice insurance to be so critical that this Act
9 is specificallv designed to make insurance more

10 availabie and éffﬁ::ac*_ and therefore to make nealth

Ll care services more available anc affcrdable to Iowa

22 ctrgumers.”

H=3965 F1LED APRIL 24, 1987 BY DODERER 0f Johnson
SENATE FILE 484

H-3966

1 Amend Senate File 484 as amended, passed, ang

2 reprintecd by the Senate, as £o0llows:

3 i. Pace :, oy s*r'x;rc l-.e 5 and inserting the

4 feliowing: “determine if the amount of the fund is

> adeguate tc pay in".

H-3966 FILED APRTL 24, 1987 BY HANSEN of Woodbury

SENATE FILE 484

H-3967

1 Amend the amendment, H-3905, to Serate File 484 as

I amencded, passed, and reprinted by the Sera:e, as

3 follows:

4 1. Page 12, by inserting after line 36 tre

5 fellowing

& "Sec. . It is deemed that this Act should

7 reduce medical liapility insurance premiums by fifey

¢ percent anéd sub pstantially reduce the need for.

9 defens.ve medicine practices. On the effective date
20 of this Act al! health care providers participating
11 under this Act shali reduce fhesr charges tc their
-Z patlents My nc less shan iwenty percent."
<2 Z. &enumber as eceseary.

H~3967 FLIILED ~Papj, 24, 1987 BY McKINNEY of Dallias
] o
' SENATE FILE 484 —
H-3968
- ATEnC Senate File 484 as amended, passed znd
3 reprinted Dy the Senzte as follows:

3 -+ Page &, by inserting after line 2 the
4 fc;;cwzng
5. “4. An electiocn under this chapter shall not apply

ﬁ' tZ anv ac:ion Drou-,ht by a patient based Lp?ﬁ an
expressec o©r implled contract assuring resulszs.”

H-3968 FTLED APRIL 24, 1987 BY HANSEN of Woodihury




PAGEH BTGHET, APRIL 27. 13887 HQUSE CLTP SULET

g
|
a
O
Lo
WV

rn
{
fo
o By o B
{2 fu
[T e]
1]
b
3]
6]
[
'
b}
[9)]
n
"t
ce
P
0
2
[+)]
Ft
T
1
8]
'.
[
3
m
3N ]
[0 4]
rr
91
m

NEW SECTION. 147B.29 LIMITATION ON

o
e
g
G ot

1
bt b

R
<h O
N3

‘T
[

3y 0

g A e
~J .
o m

[
[ I TR Y

8]
(7}
rt b
Ve
3

[N

[wr RV & T o « B N o SN U L IRV A O NS S ierad
M N Q -

Q0O 000 %
A1 e B e i i S S

(1) re

3

PR TN 1Y

L4 m
) jer

O n
23U ke
DA O
el

@
[ S P
T

Yoo
.

~ 0O m

D orr .
3

Ty NGON

(1

T n

 tr 1 )

L R
s
I
o .
LR
L'
AT}
w o

RY MCKINNEY of Dallas

I
|
w
o
N
"
~ '
—
EY
=
L
N
T
v 5
T
=
o
o
“
-
s
(o)
~]

~

o

e
Y ek
|

3962

Amend the amendment,
amended, passed, anc reprin!
folliows:

1. By str;klng page 2, line 43, through page 3,
line 19 and inserting the [cllowing:

"a. F“es with the commiss:cner pr ocf of

—

resoons b.*lty remains effective. ?mancial , .
responsibility may be proven by providing a cer ti1l1ec a

cecpy of & professiornal liability insurance p Licy

currendly in force wi*h annual pro

pcsti#ao of cnd, ©r the payment
2

a
[i-3962 FILED APRTL
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4, 1987 BY McKIXNNEY of Dallas

SENATE FILE 484

H=3961

B Amend Senate File 484 as amended, passed and

2 reprinted by the Senate, as fcllows:

3 1. Page 6, by inserting after line 30 the

4 follcwing:

S "Sec . NEwW SECTION. 147B..1 UIMITATION ON . -
6 APPL’CAB*L TY.

7 Secticn 147.136, secticn 614.1, subsection 2, and

8 section 668.4 shall not apply to any health care

S provider nct participating under this chapter.”

is 2. By renumbering as necessary.

H-3961 FTLED APRIL 24, 1987 BY MCKLNNEY of Dallas R

E




SENATE [PLILE 484

H=-3979
1 Amend Senate File 484 as amended, passed and
2 reprinted by the Senate as follows:

4 3 1. Page 6, by inserting after line 10 the
4 following:

5 "6. The report shall be a public record.
1i-3979 FILED APRIL 24, 1987 BY HANSEN of Woodbury

SENATE FILE 484
i1-3978
1 amend amendment, H4-3905, to Senate File 484 asg
2 amended, passed and reprinted by the Senate as

3 £collows:
4 1. Page 12, by inserting after line 22 the

5 following: .
6 "6. The report shall be a public record.”

2-3978 YILED APRIL 24, 1987 BY McKINREY o Daiios

: SLELC amendient, H-3955, to Senare File 484 &S
< fﬁ?;ced, FEsLed. ana reprinted by the Senare, ac
T R -
o - Fage 12, vy inserrting afrer iine 22 the
S 2T iLlilTwing:
. "Sec. . NEW SEZCTION. :47B.17A REPORT TO
HEARLTE DATA CoviIg&:on.
& . A healtn care provider, when Givicg
S the commissicner of rne srovider's intentic J
-C for coverzge urder the fund, shzl: provide ‘
il tealtn data commissisn and thg Ccommissicner
5? coverage uncer the fund s effecrive, infor
=2 Concerning both Gf thne followine:
}4 E Froofoand amcunt of megical liabillty insuranc
?§ FIETIUMS palc Dy the health care orovider for the
=5 LAr8E years pricr o the vear for whichk agpiicaticn
}T fo:lc:verage n&S teen macde, and the coverage prov.ded
f? ©. A sChecdule of fees charged by the heaith care
-¥ provider f£or the three ¥ears pricr to the year for
<2 which applicat.osn for coverace has been made.
2& 2 A gualified health care previder shell gprovide
27 tc the health data Ccrmissicn and the commissicner
22 afrer January 1l but before Marchk 1 of each vear
24 information Tegquired to be reported in subsecrion 1.
3? The infzrmation in whig :epcrg shall be fzor =re
<% preceding calendar year.
27 3. The commissioner shall certify to <the
28 admiplgtra:or the names of those health care provider
?9 Compiying with syubsecticns 1 and 2, )
30 4. Health care providers shal: reduce fees charce
5.:9 Patients by an amount egual to the reduced cost of
gpiedicel iiability insurance, inciuding any surcharze
23 Cr special surcharge, as evidenced by the remcrts
33 £iled pursuant o subsectigns 1 ang 2. )
38 2 REnumber as necessary
H=3980 FILED APRLYL 24, 1487 BY SWARTZ of sarasball
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SENATE FILE 484 .

H-3969
amend Senate Tile 484 as amended, passecd, and
reprinted by the Senate, 3s fcllows:
1. Page %, by inserting after line 27 the

™

ollowing:

"sec. . NEW SECTION. 147B.6A FRIVOLOUS
ACTIONS.

In all cases against a health care provider or
ospital for malpractice ot professional negligence,
n

-

e ccurt may, upon a2pplication by the pregai;‘nf ‘
v, 1n its discretion ancé in an amount cetsrmired
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occas:ioned
losing parts
recovery or & reas
18 defense. The taxati f any cost under
19 is the sole responsibility of the named pa
20 not to be consicdered a ccst of defense or
21 the insurance coverage provided to elther pa
22 thereby reduces the amount of coverage avail
23 the payment of any judgment rendered against
24 party.”

25 2. Renumber as necessarty,.

H-3969 FILED APRIL 24, 1987 3y HANSEN of Woodbury
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SENATE FILE 484
H-3970
i Amend amendment,
. amended, passed and
3 follows: :
4 1. Pace 7, line 34, by striking the word
S "inaZequate" and inserting the follcwing: "adeguate'.

T

to Senate File 484 as
ed by the Senate as

-
.

305
rin

.
-

T~

-3
ep

L}

t1-3970 FILED APRTL 24, 1987 BY McKINNEY of Dallas

SENATE FILE 4834

’

nd amendment, H-3905, 0 Senate File 484 as
G, passed and reprinted by the Senate as
S:

.

Page S5, by inserting after line 26 the
following:

"4. An glection under this chapter shall not appivy
7 to any actfon brought by a patient based upon an
8 expressod or imnlied tontract assuring results.”

Hf397l FILED APRIL 24, 1987 BY McKINNEY of Dallas
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SENATE I'ILLE 484

nd the amendmenz, H-3905, to Senate Fiie 384 as
amended, passed, and reprinted by the Senate, as
LOL10WS:
1. Page 6, by inserting after line 33 the
folLlowing:
"4, If a iaudgment has been entered for an injured

nerscn, as <defined in section 147B.10, which exceeds
the amount reccveraple as determined under thls sec-
tion, the iniured person may file a clalm pursuant %O
chapter 25 for the amount in excess of the amount
recoveraple.”

2. Page .2, by inserting after line 28 the
£ollowing:

"Sec. . Sect:on 25.1, Code 1287, is amencded to
read as folicws:

25.1 RECEIPT, INVESTIGATION, AND REPORT.

when a ciaim is filed or macde against the state, ¢n
whichk in the judgment of the director of maragement

the state wouid be liable except fcr the fact of its

sovereignty or which has nc appropriaticn avallable

for its payment, the director of marnagement shall

deliver said claim to the state appeal board. The

state appeal poard shail maxe a record of the recelipt

of zaid ciaim and forthwith deliver same to the

~ial assistant attornrey gereral for claims who

¥ ith a view -0 determining the merits and

rnereof, fully investigate said claim,

the facts upon which it is based and report

re findings and conclusions of law Lo tne

al board. Notwithstanding this sectinh, any
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an amcunc recoveranle pursuant ¢
. subsect.on 4, shail pe cellvere
the state appeali poard. )

T Secticn 25.2, Code 1987, is amendecd 9

tollows:

25.2 EXAMINATICON OF REPORT -- APPRCVAL COR
REJECTION -- PAYMENT.

The state appeal becard with the reccmmencation of
the special assistant attorney general for claims may
approve or reject claims against the state cf less
than ten years covering the following: Cutdated

nts: outdated sales and use tax refunds; license
refunds;: additional agricultural land tax credlits;
sutdated invoices; fuel and gas tax refunds; ovtdated
nomestead and veterans' exempticns; outdacred funeral
service cliaims; tractor fees; registration permits;
oucdaced biils for merchandise; services furnished to
the state; claims bv any county of-county official
relating to the personal property tax credit; and
refunds of fees collected by the state; and amgunts
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SENATE FPILE 484

Amend tn# amendment, =-3905, Lo Senate Fille 484 as
amended, passed, ancé reprontec tv the Senate, as
fclicws:

: By striking pace 4, iine 34, thrgugh page o,
~ine 26, and 1nserting tre following:

"Sec MEW SECTION. 147B.5 PATIENT ELECTION
TO BE BOUND.

1. A patlent's exclusive remedy agalnst & healtn
care provider guaiifying under section 147B.4 for
medical malpractice occurring after the effect:ive date
Cf tnis Act is the remedy provided f£or ynder this
chaprer uniess the patilent has e.ected nNot LT Se DOUNG
cv the remedlies provided f£Cr in this chapter. A
satisnt may elect 2ot o e bound uncer this chaprner
oy f:llng an el=ction wi.th the ¢ommissioner, pursuant
rs rules adepted bv the commissicner, in advence of
tne rreatment, act, Or cmissicn upen which 2 claim mavy
ve based, and notifying the health care provicder 232
rhe elect:cn within a reascnabie timé before any
“reatment begins., Tallure ¢ provide the reguired
noctice 1s deemed toc be evidence of the patient's
election to be bound by this chapter. The patient may
withdraw the eiection 1n wrliting at ar time by filing
the withdrawa: with the commissioner.,

2. A qualified health care provider must provide a
patient with notice th the health care provider 1is
cualified under this c“apte: prior t¢c any treatment,
and wust inform the patient of the patient's right te
e.ect nct o pe pound oy zhis chapter.

3. If any healin ceare provider refuses T treart é
Terient elesning net T oe bound uncer this secticn,
zny injury Jr damage scstalned oy thet patient shall
be wresumed to be cauvsed oy the h2alth cares provicer's
refasal o treat.”

2. Rernumber as necessarv.

h-59d” FILED APRIL 24, 1987 BY ROSENBERG ©of Storvy
“',’.'. ’ V;, o s S
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PAGE FOURTEEN, APRIL 27, 1987

A

SENATE FILE 444

H-3985
Amend Senate File 484 as
eprintec¢ by the Senare as
1. Page 4, by irse
¢oliowing:
“Sec. NEW SECTION.
QUALIFICATICN FOR ASSISTANCE.
Any victim of me

amended,

P
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provicded in section 1473.7 shall
10 quaiiflied fcr state ass:s
il ¢f human services."

2. By renumber:
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ng after lire 2

been damaged in excess of the limits of
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k-3983

N Arend Serate rile 484 as amendecg,
Z reprinted by the Serate, as follicws:
3 1, By SIriking page 3, line 1i, !
4 line 2, and inserting the following:
3 "sec. . NEW SECTION, 147B.s

§ TO BE BOUND.

7 1. A patient’'s exciuslive remedy a
8 care provider gualifying under sectic
9 medicai malpractice cccurring after ¢
10 ©f this Act is the remedy previced fo
1l chapter uniess the $atlient has e.ec.e
12 by the remedies proviged for in o tncs
13 parient may elect gt Lo e bounc und
.4 by £iliing arn electlion with the Commis
15 o ruies adopred oy the ccmmlissigner,
-6 the treatment, acht, Cr OmMiISs.on upen
L7 be rpased, and nctifying tne health ca
18 the election within & reascnapie time
L8 treatment begins. Fallure to pravice
z0 nctice is deemed te he evidence c¢f th
21 election tc be bound by this chaprter.
22 withdraw the electicn 1n writing at a
23 the withdrawal with the ccmmissicner.
24 2. A& guaiifiec health care provid
25 patient with noticz that the health ¢
26 cualified under this chapter Drior to
27 ané must inform the patient ¢f the pa
28 elect ngct to be bound by this chapter
26 3. If any health care provider re
30 patieny electinz nct o be beund unde
31 any LnTury Or damace sustainec -y tha
37 be presumed %7 be caused Dy tne hea.:s
23 refusal to trean.”

34 2. Renumber as necessarly.

H-3983 FILED APRIL 24, 1987 BY JAY of
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PAGE TWELVE, APRIL 27, 1987 HOUSE CLIP SHEET

SENATE TILE 484

L PRI TR T

-39990

Amend Senate File 484 as amended, passed, and
reprinted by the Senate, as follows:

1. Page 2, by inserting after line 10 the
foilowing:

“6. A "claim is made" when a patient informs a
health care provider in person orally, in writing, or
by the patient’'s attorney that the patient believes
the health care provider :is liable for an act of
medical malpractice., A claim 1s also mace wnen a
patient brings a legal action against a health care
provicder or providers."”

{i-3990 FILED APRIL 24, 1987 BY ROSENBLERG 0f Stor
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SENATE FILE 484
-3991
Amendc
mended,
foLlows:

1. Page 12, by inserting alter
ollowing:

"Sec. . NEW SECTION. 147B.
PROVIDER INPFORMATION.

The administrator, upon
;e the person wi
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8 . Renumber as necessar
ft= 39491 FILED APRII, 24, 1987
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SENATE FILE 484
H-3989

Amend Senate Fille 484 ac amended, passed and
pr;nted by the Senate ac follows:
-. Page 8, by irnserting after i:ine 1 the
:ollow;ng.
"Sec. . The provisions of this Ac: nall 1ot
apply to any occurrence before Januar y 1, 1988.
2. Renumber as necessary.

PO A S o Rk T

989 FILED APRIL 24, 1987 BY ROSEWBERG of Story
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PAGF TUIRTERN, APRIL 27, 1987 HOUSE CIL1# SHERT

SENATE VILE 434
H-3988
1 Amend Senate F:ie 484 as amended, passed, and
2 reprinted by the Senate, as follows:
3 1. Page 6, by inserting after line 10 the
4 foilowing:
5 "Sec. . NEW STCTION, 1147B.7A HEALTH CARE
6 PROVIDER INFORMATION.
7 The administretor, upon the request of any person,
8 shail provide the person without cnarge with the
S fcollewing informaticn regarding any health care
0 provider whc has gualified under this Acu:
1 a. The name cf a’l insurance carr:ers whic
2 currentlv insure the heal:th care provider cor w:ich
3 have insured tne healtn care provi.der, wrether Dy
4 cla.ms—-mace Or Occurrence-tyve coverage,
i b. The term ¢cf eacn pcllcy.
6 c. The iimits c¢f each pclicy.”
7 2. Renumber as necessarly.
-3988 FITED APRTL 24, 1987 BY BRAMMER of Linn
ale
SENATF FILE 484
H-2987
i Amend the amenrdment, E-390S5, to Senate Fiie 484 as
2 amended, passed, anc¢ reprinted by the Serate, as
3 follows:
4 1. Page 2, by inserting after iine 38 the
5 foliowing:
6 "8, A "claim is made" when a patient informs a
7 health care provider in person orally, in writing, or
8 by the patient's attorrev that the patient believes
9 the health care provider is liable for an act of
0 mecdical malpractice. A& claim 1s alsc mace when a
1 patient brings a legal action against a health care
2 provider or providers."”
1-3987 FTILED APRIL 24, 1987 8Y JAY of Appanscose
SENATE FILE 484
ii-3986
: Amenrd amendmen:z, H-39C5, o Senaie f.>2 w85 &t
2 amendecd, passed and repr.nted by tho Stz as
3 fclliows:
4 1. Pace 12, by inserting afrer i1ing 25 ine
S following:
6 “"Sec. . The provisions of this Act shall oot
7 app.iv *o any cccurrence befcre JSanuary 1, 1588.°
8 2. Renumber as necessary.

i1-3986 FILED APRIL 24, 1987 BRY JaY¥ o7 Appanocse
& /&




HOUSE CLIP SHE

the amencme:n:

T, H-3 o Senate Fiie 484 as
passed, anc rep '1 t

the Senate, as
foliows:

i. Page 5, by inserting after
fcllowing:

“The c¢ne hundred eighty days during which a patient
may file an election with the commissioner anc notify
the health care provider Is toiled until th ’
care provicer has ncr :

LasT ten years :
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Pac® LLEVEN, APRIL 27, 1987 HOUSA CLIP SHEBET

SENATE FIT.E 484

: Amend smendmenc, H=2390%, to Senate Flie J8Z4 as

© zmended, passed aré reprinted by :tne Senate as

3 Icliicws:

A 1. Page 8, line 50, bv striking the word “"one"

3 ané inserting the follcwing: "two'.

6 2. Page 6, by striking lines 1 through S5 and

7 ingerting the follow:ing "thousand dollars.”

8 3. Pace &, by irserting afiter linre 38 the

9 follilowing:
0 "4, Paymen: by the primary insurance provicer of
11 the limit ¢f its liapility constitutes conclus.y
L2 procft of l:iab:liny.t

H~ 3994 PLI'P “”th ?4 1987 BY JAY ol Appanoosd

SENATE [TLFE 4384

H-3993

: Amend amendment, H-3305, tc Senate Fiie 484 as

2 amended, passecd and reprinted by the Senate as

3 follows:

4 1, Pace 6, by inserting after line 38 the

5 fcllowin

6 "4, Thls chapter shall not pe con s;rued Lo preven
7 a claimant frem reﬁo»erirg fuill policy limits from an
8 health care provider insurance carrier or carriers
2 which have lssued pc..icies and colliected premiums
-0 permitting full reccvery."
il 2. Renumrer as necessary.

1-1993 "TR:O ADRTT 24, 1987 By .TAaY ¢f Appanoosa

A </

SERATLE FILE 434

H-31092

i Amend amendment, H-3905, to Senate fl.e 48B4 as

2 amended, passed and reprinted Dy the Senate as

3 Igiiows:

4 1. Page 6, by inserting after line 38 thre

5 fcilowling:

6 “Sec. . NEW SECTION. 147B.7a VICTIM

7 QUALIFICATICN FOR ASSISTANCE.

8 Any victim of medical necligernce ceemed TG have

2 been damaged in excess of the limits cf liazility eas
0 provided in section 147B.7 shall immeciately De
1l qualified for s-are assistance through Lne geparinen:
12 of n~uman services.”
=3 2. By renumber.ng &s nelessary.
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SENATE FILE 484

H-4010

1 Amerd the amendment, H-3905, tc Senate F:.. 484, as
2 amended, passed, and reprinted by the Senate, as

3 follows:

4 1. Page 12, by inserting after line 28 the

5 following:

6 “Sec. . The commissioner shall make a

7 determination after January 1, 1989 but no later than
8 July 1, 1989 as to whether the enactment ¢f this Act

§ impacts factors which affect the cost of medical

10 liability insurance such that a mancdatcry ro.iback of
il premium rates 1s warranted.

12 The commissioner shall a2lso require an immeclate

13 fifteen percent rollback of workers' compensation

14 premium rates pursuant to the commissioner's den:ial of
15 a rate increase reguest, issued April 16, 1987."

16 2. Renumpber as necessary.

H-4010 FILED APRIL 27, 1987

e o_/¢ 9’/4 e 70 Vi 2y

SENATE FIIE 484
H-4011
: Anmend Senate File 484 as amended, -:ssed and
< reprintec by the Senate as f~ollcows
3 1. Page 8, by insertinc after line 1 tae
4 follgowing: )
> Sec. . Notdltnsta“u-ng secticn 4.:2, i any
6 provision Tof this Act is neld invalid, she whole Bet
f 158 invalid, and to this end tne previsicms of the Act
8 are nct severable.
9 Sec. . This Act takes effect upon enaciment,
9 and the commissioner shall taxe all actions necessary
- LO lmbiement tnhe provisicons of this Act 2n or before
2 Janvary 1, 1988.
3 2. Renumber as necessary.
H-4011 FILCD APRIL 27, 19587 BY HANSEN of Wocdbury




SENATE FILE 484

i1-3997
 ceprintec oy ine becato? 2% enended, passed, snc
3 Do DM vy toe enate, &s LO¢¢ow%f
4. race 8, by insercing after lire 1 the
¢ following:
" - . . .
§ recuce medTEAl 1iabilire teelhat Chis Act snould
7 percent and subst af?fff.‘tsbiance premiuns by filty
8 defensive medj cz:g SSooy fesuce the aeec for :
S of inis pbf a‘l ;a ?:ch¢ces. nothe effective dace
Loomris . 41l S8alth care providers particings:na
}? undg: this ACt snall reduce their crarces TO thelr
-+ patients Dv no less “rhan twenty percen:."
12 2. Renumber as necessary. )
H-3997 ¥iLLD APRIL 24, 1987 BY BRAMMFER of Linn
' /;}_c_’, ;I’/i A < “/I‘ ,,-,-_,“_}
SENATE FILE 484
1i-29938
1 Amend Senate File 484 as amen<ed, passed, and
2 reprinted by the Senate, as foilzws:
3 1. Page 3, by inserting afte. iine 10 the
4 following:
5 "5. Each health care provider seeking to gqualify
& under Lhis chapter shall disclose to the adminisirator
7 information concerning all policies held at any time
8 by the hezith care provider which are occurrence form
9 medical L;ability insurance oc..cies. The information
10 shall inclucde the name. uf the lnsurance carrier, the
1! policy numse:, the policy 2eriod, and the po;;c;
12 limits.,"” _
13 2. Reiumber as necessary.
F-39498 FLLLED APRIL 24, 1987 EY BRAMMER 0f Linn
‘\»'/.r..-.-'-’ 0/
SENATE T'ILE 484
-39939
1 Amend the amendment, H-3305, to Senate File 4¢84 as
2 amended, passed, and reprintec by the Senaze, as
3 fclliows:
4 1. Page 4, by inserting after line 3 the
S following:
6 "7. Each health care provider seexing to Guailify
7 under this chapter shall disciocse to the administratcr
8 information concerning all policies held at any time
9 by the health care provider which are occurrence form

30 medical liability insurance policies. The infermation
3 shall include the name of the insurance carrcier, the
12 policy nunier, the policy period, and the peclicy

13 Ximits."

14 2. Renumber as necessary.

H-39299 FILED APRIL 24, 1987 BY ROSENBERG of Story
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PAGE EIGHT, APRIL 28, 1687 EQUSE CLIP SHEET
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SENATE I'ILE 484
4009

amend the amendment. #-39(5, tc Senate File 484 as
amended, passed, and repr:inted by the Senate, as
follows:

1. Page 1, line 4, by inserting after the word
"FINDINGS." the following: "The general assembly
finds and declares that it is in the pupblic interest
that the availability of competent health care
services be assured and that a mecnanism exists for
providing total compensation of persons injured as a
result ¢f medical malpraccice.”

2. Page 1, line 4, by inserting after the wcrd
"assembly” the following: "further".

3. Page 6, by inserting after line 38 the
following:

“4. 1If a judgment has been entered for an injured
person, as defined in section 147B.10, which exceeds
the armount recoverable as determined under this sec-
tion, the iniured person may file a claim pursuant to
chapter 25 fcr the amount in excess of the amcunt
recoverable.”

4. Page 12, by inserting after line 22 the
following:

"Sec. . NEW SECTION. 147B.l17A REPORT TO
SEALTH DATA COMMISSION.

1. A health care provider, when giving notice to
the commissioner of the provider's intention to apply
for coverage under the fund, shalil pr ovide te the
nealth data commission and tre comm1ss oner, oefore
coverage under the : informaticn

=

cowce’nlng peth cf

P

O

b. A schedule
provider for the three years prior to tie year for
which application for coverage has been made.

2. A qualified health care provider shall provide
to the nealth data commission and the ccmmissioner
after January 1 buv before March 1 of each yea
information required to be reported in subsection 1.
The 1nformation in thls report shall be for the
preceding calendar year.

3. The commissioner shall certify to the
administrator the names of those health care providers
complying with subsections 1 and 2.

4. Health care providers shall reduce fees charged
to patients by an amount egual to the reduced cost of
medical liability insurance, including any surcharge
or special surcharge, as evidenced by tne reports




H-4009
Page Two

filed pursuant to subsecticns 1 and 2."

5. Page 12, by inserting after line 28 the
following:

"Sec, . Section 25.1, Code 1987, is amended
read as follows:

25.1 RECEIPT, INVESTIGATION, AND REPORT.

When a ciaim is filed or made against the state, on
which in the judgment of the director of management
the state would be liable except for the fact of it
Sovereignty or which has no appropriation available
for its payment, the director of management shall
deliver said claim toc the state appeal board. The
state appeal board shall make a record of the receipt
of said claim and fcortawich deliver same to the
special assistant attorneyvy general for claims who
shall, with a view to determining the merits and
iegality thereof, fully investigate said claim,
including the facts upon which it is based and report
in duplicate findings and conclusions of law to the
state appeal board. Notwithstanding this section, any
ciaim made £or an amoun:t recoveraple DUCSUANC £o
section 147B.7, subsect:on 4, shall be delivered
directly to the state appeal board.

Sec. __ . Section 25.2, Code 1987, is amended to
read as follows:

25.2 EXAMINATION OF REPORT -- APPROVAL OR
REJECTION -- PAYMENT.

The state appeal board with the recommendation of
the special assistant atcorney general for :
approve or reject claims against the state
Than ten years covaring -he following:
warrants; outda-ec sales and use tax refun
refunds; additional agr:cuitural iand tax
sutdated ilnvoices: ! and gas ctax ref:-~d
romestead and ver LONS; cutas
service claims;
outdated bills
the state; cla:
relating to the
refunds of fees :
' recoverable pursuan 2 section 1
142 Payments authcrized Dv -he state ap
43 paid from the appropriation or fund of ori
44 certification of the claim, except, that if such
45 appropriation or fund has since reverted under section
46 8.33 or the claim is made fcr an amount recoverable
47 pursuant to section 147B.7, subsection 4, then such
48 payment authorized by the state appea:. board shall be
49 out of any money in the state treasury not otherwise
50 appropriated. Notwithstanding the provisions of this
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secticn, the s:tate compirciler may reissue cutdatec
warrants.,"

. By renumberine 2 ing, or redesignating
and correcting interna re: aces as necessary.
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the proceedings before
cublic record.
Medical
the guesticns set
he panels shall not ccnsid
on disputed questions of law."
Renumber a3 necessary.

ILED APRIL 27, 1987 BY HANSEN of wWoo
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SENATE FILE 484

Amend amendment, H-390S5, to Senate File 484
amended, passed and reprinted by the Senate as
follows:

Page 8, by inserting after line 14 *‘he
following:

"Sec. - NEW SECTION. 1478.9A FVIDENCE or
PREVIOUS PAYMENT OR FUTURE RIGHT OF PAYMENT,

l. In an action brought pursuant to th:ig cnacrer
seeking damages for personal injury, = court shall
permit evidence and arqumert as tc the 1ous
ECOnCT

- F o
- OL .

ne
p:ev
payment or future right of payment of actua
iosses incurred or tc be ineurred as a resu
bersonal injury for necessary medical care,
rehabillitation serv:ces, and CuUStcdial care excent
the extent that the Drevious payment or futur
of payment s pursuant to a state cr federal
or from assets of the claimant or the members
claimant's immediate family.

2. Evidence of the existence of insurance
applicable to the damages sougrt and the amcunt of
Coverage available shall be permitted by the court,

3. 1If evidence and argument regarding previous
payments or future rights of payment is permitted
pursuant to subsection 1, the court sha:il also permit
evidence and argument as to the costs te the claimant
of procuring the previous bayments or future rights of
payment and as to any existing rights of in-
demnification or subrogation relating tc the previous
payments or future rights cf payment.

4. If evidence or argument is permitted pursuant
to subsection 1, 2, or 3, the court shall, unliess
Otherwise agreed to by ail parties, instruct :the sury
tC answer special interrogatories or, 1f there is nc
jury, shall make findings indicating the effect of
such evidence or argument on the verdicec."

2. By renumbering as necessary.

‘4013 FILED APRIL 27, 1987 BY HANSEN of Woodbury
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Amend Senate File 484 as amended, passed, and
reprinted by the Senate, as follows:

1. Page 6, by inserting after line 10 the
following:

"Sec. . NEW SECTIiON, 1478.17A DISCLOSURE OF
CLAIMS.

1. All medical liability claims settled or
adjudicated to final judgment against a health care
provider and any liability claim closed without
payment during the calendar year shall be reported to
the commissioner by the nealth care provider or the
provider's medical liability insurer. The report
shall be submitted to the commissione: on or before
the firs: day of February for claims for the prev:ious
calendar year.

2. Tne reports shall contein all of the following
informat:ion:

2. Nature of each claim anc damages asserced.
Amount of settlement or judgrent, if any.
Professional and legal issues assertec wi'
tc each claim.

Specialty of
claim 1s
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FILE 484

o
i
39

amend Senate File 484, as amended, passeG. anc
reprinted by the Senate, as folliows:

1. Page 8, by inserting after line 1 the
following:

"Sec. . The commissioner shall make a
determination after January 1, 1989 but no later than
July 1, 1989 as to whether the enactment of this Act
impacts factors which affect the cost of medical
liability insurance such that a mandatory rollback of
premium rates 1is warranted.

The commissioner shall also require an immediate
fifreen percent rollback of workers' compensation
13 premium rates pursuant to the commissioner's denial of
14 a rate increase request, issued April 16, 1987."°
15 2. Renumber as necessary. :

WO~ NN b L
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1
2
3
4
5
6
7
8

9
10
11l
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50

SENATE FILE 484
4015

Amend the amendment, H-3905, to Senate File 484 as
amended, passed and reprinted by the Senate as
follows:

1. Page 12, by inserting after line 28 the
following:

"Sec. . NEW SECTION. 147B.19 MEDICAL REVIEW
PANEL ESTABLISHED.

A medical review board is established to review all
malpractice claims against qualified health care
providers.

Sec. . NEW SECTION. 147B.20 PANEL MEMBERS --
SELECTION,

1. The medical review panel consists of one
attorney admitted to practice law in this state and
three physicians who hold unlimited licenses under the
laws of this state to practice medicine. The attorney
shall act in an advisory capacity and as chairperson
of the panel, but shall have no vote.

2. The medical review panel shall be selected in
the following manner:

a. All physicians engaged in the active practice
of medicine in this state, whether in the teaching
profession or otherwise, who hold a license to
practice medicine, shall be available for selection.

b. Each party to the action has the right to
select one physician and, upon selection, the
physician is required to serve. The two physicians
selected shall select the third physician panelist.

If one of the health care providers involved is a
hospital, a fourth panelist shall be selected who is a
hospital administrator selected by the hospital.

c. If more than one plaintiff or defendant is
involved, only one physician or hospital administrator
shall be selected per side. The plaii _iff has the
right to select one physician and the defendant has
the right to select one physician.

d. A panelist selected shall serve except that,
for good cause shown, the panelist may be excused. To
show good cause for relief from serving, the panelist
is required to serve an affidavit upon a judge of a
court having jurisdiction over the claim when filed.
The affidavit shall set out the facts showing that
service would constitute an unreasonable burden or
undue hardship. The court may excuse the proposed
panelist from serving.

e. Within twenty days after receipt of
notification of a proposed panelist by the plaintiff,
the defendant shall select a proposed panelist and
advise the plaintiff or the plaintiff's attorney.

f. Within twenty days of receipt of notice of any

-1
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szlecticn, writren chellenge, wilhoul cause, My 5t
mada to the panel wmenber. Upcn coallenge, & parcy
shall sslect ancther pancilst. If multipie pleintiiis
or defendants ar2 unable to agree on chvsici
o

2

3 F
4 ic
5 panelist 1f two challienges are mede and sul
¢ the judge shall submit & list consisting of ¢
7 quailified panelists and each side shall Stflk cne and
g the remaining member shall serve in place ¢f the

9 challenged panelist designated by the party.

10 g. The parties may agree on the attorney member of
1l the panel cr, if ne agrzement can be reached, five

12 proposed attorney members shall be designated by the
13 judge having jurisdicticon of the cause. The parties
14 shall each strike two persons alternately with the

15 claimant striking first until both sides have stricken
16 two persons and the remaining person shall be the

17 attorney member oOf the vpanel.

1 3. If the members of the medical review panel have
19 not been selected within one hundred twenty days

20 following filing of the petition or complaint, the

2) court may select menmbers of the panel and set a

22 specific date for the hearing.

23 Sec. . NEW SECTION., 147B.21 EVIDENCE
24 CONSIDERED -- DEPOSITIONS.
25 1. The evidence considered by the medical review

26 panel shall be promptly submitted by the parties in
27 written form only. If any party to the proceedings
28 fails to submit evidence within a reasonable time

29 after notice from the panel requesting the evidence,
30 the panel may proceed to decide the matter on the

31 evidence previously submitted. The determination of
32 reasonable time shall be made by the paneli. The

33 evidence submitted may consist of mediczl charts, X
24 rays, laboratory test results, excerpts of treatises,
35 depositions of witnesses, including the parties, and
36 any other form of evidence allowable by the medical
37 review panel.

38 2. Depositions of parties and witnesses mav be

39 taken prior to the convening of the panel and prior to
40 the commencement of the action but the attorney for
41 tne medical care provider shall be furnished with a
42 copy of the petition the claimant proposes to file at
43 least ten days before any deposition is taken. The
44 patient has the right to reguest and receive all

45 medical and hospital records relating to the case

46 wnich wculd be admissible in evidence in a court of
47 law. The chairperson of the panel shall advise the
48 panel relative to any legal guestion involved in the
49 review proceeding and shall prepare the cpinion of the
5C panei. A copy of the evidence shall be sent to each




PAGE THIRTEEN, APRIL 28, 1987 HOUSE CLIP SHKEET

H-4015
Page Three

VRN wy e who

member of the panel.

3. Elther party, after submission of all evidence
and upon ten days' notice to the other side, may
convene the panel at a time and place agreeable to the
members of the panel. Either party may present
argument concerning any matters relevant to issues to
be decided by the panel before the issuance of its
report. The chairperson of the panel shall preside at
all meetings.

4. If the members of the medical review panel have
not convened within six months of the initiation of
the proceeding, the judge may order the panel to
convene,

Sec. . NEW SECTION. 147B.22 ACCESS TO
INFORMATION -- WRITTEN OPINION.

i. The panel has the right and duty to request all
necessary information, The panel may consult with
medical authorities and may examine reports of the
health care providers as may be necessary to fully
inform itself regarding the issue to be decided. Both
parties have full access to any material submitted to
the panel.

2. The panel has the sole duty to express its
expert opinion in writing to each of the parties as to
whether or nct the evidence supports the conclusion
that the defencant or defendants acted or failed :c
act within the appropriate standards of care as
charged in the complaint and as to the issue of
damages proximately caused by failure to act in
accordance witnh such standards. Any lssue reiatin¢ to
informed consent shall be considered as a charge of
failure to act within the appropriate stancdard of
care.

3. After reviewing all evidence and, uniess
waived, after argument by counsel representing either
party, the panrel shall, within thirty days, rencer one
or mcre of the following expert opinions which shaZl
be in writing and mailed to each of the parties:

a. The evidence supports the conclusion that the
defendant failed to comply with the appropriate
standard of care as charged in the complaint in
specified particulars.

b. The evidence supports the conclusion that the
defendant involved met the applicable standard of care
required under the circumstances.

c. A material issue of fact exists, not requiring
expert opinion, bearing on liability for consideration
by the court or jury in specified particulars.

4. Dollar amounts or percentages of disability
shall not be provided by the panel. A majority vote
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oi the voting mempers controls action by :the pane..
The repert of the panel shall be signed c¢nly by the
chalrperson who shall certify that the re~ort reflects
the gpinion of a majority of the voting m:smbers. 1If
reguested, a minority report shall be prc .ded to any

party.
Sec. . NEW SECTION. 147B.23 REQU=5T FOR
REVIEW OF A CLAIM -- EFFECT

1. The £iling of the request for review of a2 claim
tolls the applicable statute of limitaticnes for a
period of ninety days following the ls:tance of the
opinion by the medical review pacel. The request for
review of a claim is deemed filed when a copy of the
request together with a copy of the proposed complaint
is dellvered or ma:led by certified mail or restricted
certified mail to the director, who shall lmmediately
forward a copy to each health care orﬂv1der named as a
defendant at the health care provider's last place of
residence or off¢ce.

2. The report and any mincrity report of the
medical review panel are admissible as evidence in any
action subseguerntly brought by the claimant in a court
of law, but the report 1s not ccnclusive and either
party may call any member of the medical review panel
as a witness. If called, the witness s.all te
required to appear and testifv.

3. A panelist has absolute Imrunity from civil
liability for all communicat:iens, findirngs, opinions,
and conclusions made in the course arnd scope of duties
of the panel.

Sec. . NEW SECTION. 1478.24 COMPENSATION OF
MEMBERS.

Each member of the medical review panel shall be
pald at the rate of thirty dollars per day for all
work performed as a member of the panel, exclusive of
time and services involved if called as a witness o
testify in court and reasonable expenses incurred.
Fees of the panel, including expenses, shall be paic
egually by each side. If a panel member is called as
an expert witness at the trial the panelist shall be
paid the customary expert witness fee.

Sec. . NEW SECTION. 147B.25 PROCEEDINGS
BEFCRE PANEL.

1. Except for the introduction intc evidence of
the report of the panel, all proceedings before the
medical review panel, all actions taken by any party
or party's counsel 1n preparation for the proceedings,
and the submission of any matter to the medical review
panel shalli be handled on a confidential basis. The
hearing shall not be conducted as a public hearing and




PAGE SIXTEEN, APRIL 28, 1987 HOUSE CLIP SEEET

SENATE FILE 484

H-4016

[Folo - BRI~ QNN I~ S PR G I )

amend Senate File 484 as amended, passed and
reprinted by the Senate as fcllows:
i. Page 6, by inserting after line 30 the

following:
"Sec. . NEW SECTION. 147B8.11 MEDICAL REVIEW

PANEL ESTABLISHED.

A medical review board is established to review all
malpractice claims against qualified health care
providers.

Sec. . NEW SECTION. 147B.12 PANEL MEMBERS --
SELECTION.

1. The medical review panel consists of one
attorney admitted to practice law in this state and
three physicians who hold unlimited licenses under the
laws of this state to practice medicine. The attorney
shall act in an advisory capacity and as chairperson
of the panel, but shall have no vote.

2. fThe med.cal review panel shall be selected in
the follewing manner:

a. All physicians engaged in the active practice
of medicine in rhis state, whether in the teaching
profession or otherwise, who hold a license toO
practice medicine, shall be available for. selection.

b. Each party to the action has the right to
select one physician and, upon selection, the
physician is reguired to serve. The two physicians
selected shal) select the third physician panelist.

If one of the health care providers involved 1is a
hospitai, a fourth panelist shail be selected who 1is
hospital administrator selected by the hospitadl.

c. Tf more than one plaintiff or defendant is
involved, only one physician or hospital administrator
shall be selected per side. The plaintiff has the
right to select one physician ané the deiendant has
the right to select one physician.

d. A panelist selected shall serve except that,
for good cause shown, the panelist may be excused.
show good cause for relief from serving, the panelis
is required to serve an affidavit upon a sudge of a
court having jurisdiction over the claim when filed.
The affidavit shall set out the facts showing that
service would constitute an unreasonable burden or
undue hardship. The court may excuse the proposed
panelist from serving.

e. Within twenty days after receipt of
notification of a proposed panelist by the plaintiff,
the defendant shall select a proposed panelist and
advise the plaintiff or the plaintiff's attorney.

f. Within twenty days of receipt of notice of any
selection, written challenge, without cause, may be
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made to the panel member. Upon challenge, a party
shall select another panelist. If multiple plaintiffs
or defendants are unable to agree on a physician
panelist or if two challenges are made and submitted,
the judge shall submit a list consisting of three
qualified panelists and each side shall strike one and
the remaining member shall serve in place of the
challenged panelist designated by the party.

g. The parties may agree on the attorney member of
the panel or, if no agreement can be reached, five
proposed attorney members shall be designated by the
judge having jurisdiction of the cause. The parties
shall each strike two persons alternately with the
claimant striking first until both sides have stricken
two persons and the remaining person shall be the
attorney member of the panel.

3. If the members of the medical review panel have
not been selected within one hundred twenty days
following filing of the petition or complaint, the
court may select members of the panel and set a
specific date for the hearing.

Sec. ___ . NEW SECTION. 147B.13 EVIDENCE
CONSIDERED -- DEPOSITIONS.

1. The evidence considered by the medical review
panel shall be promptly submitted by the parties in
written form only. If any party to the proceedings
fails to submit evidence within a reasonable time
after notice from the panel requesting the evidence,
the panel may proceed to decide the matter on the
evidence previously submitted. The determination of
reasonable time shall be made by the panel. The
evidence submitted may consist of medical charts, X
rays, laboratory test results, excerpts of treatises,
depositions of witnesses, including the parties, and
any other form of evidence allowable by the medical
review panel.

2. Depositions of parties and witnesses may be
taken prior to the convening of the panel and prior to
the commencement of the action but the attorney for
the medical care provider shall be furnished with a
copy of the petition the claimant proposes to file at
least ten days before any deposition is taken. The
patient has the right to reguest and receive all
medical and hospital records relating to the case
which would be admissible in evidence in a court of
law. The chairperson of the panel shall advise the
panel relative to any legal question involved in the
review proceeding and shall prepare the opinion of the
panel. A copy of the evidence shall be sent to each
member of the panel.




PAGE ETGHTEEN, APRIL 28, 1987 HOUSE CLIP SHEET

H-4016

®

age Three

W~ s L b

3. Either party, after submission of all evidence
and upon ten days' notice to the other side, may
convene the panel at a time and place agreeable to the
members of the panel. Either party may present
argument concerning any matters relevant to issues to
be decided by the panel before the issuance of its
report. The chairperson of the panel shall preside at
all meetings.

4, If the members of the medical review panel have
not convened within six months of the initietion of
the proceeding, the judge may order the panel to
convene.

Sec. . NEW SECTION. 147B.14 ACCESS TO
INFORMATION -- WRITTEN OPINION.

1. The panel has the right and duty to request all
necessary information. The panel may consult with
medical authorities and may examine reports of the
health care providers as may be necessary to fully
inform itself regarding the issue to be decided. Both
parties have full access to any material submitted to
the panel.

2. The panel has the sole duty to express its
expert opinion in writing to each of the parties as to
whether or not the evidence supports the conclusion
that the defendant or defendants acted or failed to
act within the appropriate standards of care as
charged in the complaint and as to the issue of
damages proximately caused by failure to act in
accordance with such standards. Any issue relating to
informed consent shall be considered as & charge of
failure to act within the appropriate standard of
care.

3. After reviewing all evidence anz, unless
waived, after arqument by counsel repr=2csenting either
party, the panel shall, within thirty days, render one
or more of the following expert opinions which shall
be in writing and mailed to each of the parties:

a. The evidence suppcrts the conclusion that the
defendant failed to comply with the appropriate
standard of care as charged in the complaint in
specified particulars.

b. The evidence supports the ccnclusion that the
defendant involved met the applicablie standard of care
required under the circumstances.

c. A material issue of fact exists, not reguiring
expert opinion, bearing on liability for consideration
by the court or jury in specified particulars.

4, Dolliar amounts or percentages of disabllity
shall not be provided by the panel. A majority vote
of the voting members controls action by tne panel.
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The report of the panel shall be signed only by th
chaxrperson who shall certify that the repcrt ref
the opinion of a majority of the vcting members.
regquested, a minority report shal: be provided t:
party.

Sec. . NEW SECTION. 147B.1S REQUEST FQOR
REVIEW OF A CLAIM ~-- EFPECT.

1. The filing of the request for review of a claim
tolls the applicable statute of limitations for a
period of ninety days following the issuance of the
opinion by the medical review panel. The reguest for
review of a claim is deemed filed when a copy of the
request together with a copy of the proposed complaint
is delivered or mailed by certified mail or restricted
certified mail to the director, whc shall immecdiately
forward a copy to each health care provider named a3z a
defendant at the health care provider's last place of
residence or office.

2. The report and any minority report of the
medical review panel are admissible as evidence in an;
action subsequently brought by the claimant in a ccu
of law, but the report is not conclusive and either
party may call any member of the medical review panel
as a witness. If called, the witness shall be
required to appear and testify.

3. A panelist has absolute immunity from civi:
liability for all communications, findings, epinicns,
and conclusions made in the course and scope of duties
of the panel.
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Sec. . NEW SECTION. 147B.16 COMPENSATION OF
MEMBERS.

Each member of the medical review panel shall be
paid at the rate of thirty dollars per day for all

work performed as a member of the panel, exclusive of
time and services involved if called as a witness to
testify in court and reasonable expenses incurrecd.
Fees of the panel, including expenses, shall be pzid
equally by each side. If a pane. member is czi!
an expert witness at the trial the panelist shali
pald the customary expert witness fee.

Sec. . NCW SECTION. 1478.17 PROGCEZEZDINGS
BEFOREZ PANEL.

i. Except for the introduction into evidencs of
the report of the panel, all proceedings before the
medlcal Teview panex, all actions taken by any party
or party's counsel in preparation for the pr oceedlﬂgs,
and the submission of any matter to the mecical review
panei shall be handled on a confidential basis. The
hearing shall not be conducted as a public hearing and
the proceedings before the panel are not matters of

publzc record.

: 2. Medical review panels shall be concernecd only
with the Qetermination of the guestions set forth in
section 147B.14. The panels shall not consider or
report on disputed questions of law."

2. Renumber as necessary.

:4016 pILED APRIL 27, 1987 BY HANSEN ©f Woodbury
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BE BOUND.

1. This chapter appiies to alil occurrences of
alleged medical malpractice occurring prior to the
effective date of this Act for which a medical
malpractice claim has not been made unless the patient
elects not to be bound under this chapter for the
prior occurrence. A patient may elect nct to be bound
under this chapter with respect to an occurrence of
alleged medical malpractice occurring prior to the
effective date of this Act by filing an election with
the commissioner and providing notice to any health
care provider alleged to be liable for the occurrence
within one hundred eighty days of the effective date
of this Act according to rules adopted by the
commissioner. Failure to provide the required notice
is deemed to be evidence of the patient's election to
be bound by thils chapter for a prior cccurrence.

2. A patient's exclusive remedy against a health
care provider gqualifying under secticn 147B.4 for
medical malpractice occurring after the effective date
of this Act is the remedy provided for under this
chapter unless the patient has electecd not to be boung
by the remedies provided for in this chapter. A
patient may elect not to be bound under this chapter
by filing an election with the commissioner, pursuant
to rules adopted by the commissicner, in advance of
the treatment, act, or omission upon which a claim may
be based, and notifying the health care provider of
the election within a reascnable time before any
treatment begins. Failure to provide the required
notice 1s deemed to be evidence of the patient's
election to be bocund by this chapbter. An election by
a patient not to be bound by this chapter is effective
for a period of two years after £iling unless the
election is withdrawn. The patient may withdraw the
election 1n writing at any time by f£iling the
withdrawal with the commissioner.

3. A gualified neaith care prov ic t
patient with notice that the health ca: ovider 1s
quallfled under this chapter prior to any treacment,
and must inform the patient of the patient's rtight to
elect not to be bound by this chapter.

Sec. 6. NEW SECTION. 147B.6 PATIEZNT COMPENSATION
FUND.

1. A patient compensation fund is created for the
purposes stated in this chapter. The fund and income
from the fund shall be deposited with the treasurer of
state to be used for the pavment of gqualifying claims
under this chapter, and the fund is appropriated for
that purpose. The fund shall not be used for purposes
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Sinz: than those ©of thls chaprer. ApPpProsriacions Irom
tae Zund are not subiect to reversion under ssction
8.33.

2. An anreal surcharge shall be levied on all
cualifled healith care precvicders. The surchazce for a
sealth care provider is ceterained by the commissioner
subject to the following iimitations:

2. The annual surcharge shall not excesed Jifty
percent ©f the annual premium paid by the heal+th care
orovider for maintenance of curvent medical :iabillty
insurance as provided ia secticon 1473.4, including the
cost of reincurance undcder secticn 1473.12.

b. Tre charge sheil no: exceed the amount
necessary ¢ maintain the funé In amecunt cd2termined
Ty the commissicner & D& aCTuar: y acdeguace.

3. Trhe surcharge due under InNis sectionn is due and
payvable witnin thircty days after the surcharce nas
bgen levied on the qualif:i:ed rea.th care provicder,

4. If the annual surcharge uncer this section 1S
not paid within the time spec:fied In subsection 3,
the cua_‘fzcation of the health care provider shall be

uspendea until the annual surcharge Is paid. The
suspension is not effective as to patients claiming
2gainst the health care provider unless, at least

tirirty days before the effective date of the
susSpension, a written notice giving the date upon
wiiioh the suspension beccomes effective has been
provided by the commissioner to the health care
provider and notice of the suspension has been given
0 & patient prior to any treatment

5. All actual expenses of COllECtAﬁg, protecting,
and ad._u‘SCQ-LuC the £fund shall be pald from =he
fund, including necessary costs of cutside legal
ccunseir. The "*tc:ney gereral 1g not responsibie for
legal defense of «h ‘und.

Sec. 7, NEW SECTION. 1473.7 LIA2ILITY CF FUND.

Subject tc secticn 147B.4, subsecticn 6, the fund

G
18 liabie cn a foilowing form basis fov ail sy
Teguirec tc be paid :in excess of the coverage

2y the health care proviger's medical iiabilit
*“SQ*a"c= specified in sec;¢0“ 1478.4, subsecticn 1 c¢r
2, 1n a2 medical maipractice acticn against & health
care provicder cualifiec to participate under Ihis
chapter by & patient who has elected to be bound under
this chapter with respect ¢ &n CCgurrgnce witnlin fhe
stere of Iowa to wnich this chapter appiles, except as
provided in secticn 1478.8. In n¢c event shall the
fund be liable with respect tC an ¢CLurrence to which
this chapter app.ies fcr more than ninety percent of
nine nundred thousand dollars c¢f all sums reguired o
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cdjustimen: vear.

4. II & *udgmeni nas Deen entered for an incured
sergeon, as celined in section 1473.150, wiiichn exceeds
ag amdunt recoveravie as devermipned unce@r nis sec-
tiecn, th2 insured persen may £1i2 &8 claim Pursuan:t te
chapnter 25 Icor the amount 1n excess of the amount
recoverable.

Sec. §&. NEW SECTION. 1472.9 SPEUCIAL SURCEARGE.

The commissioner may, &t 2ny time, aralvze che fund
to determine if the amoun: in the fund 1is 1nadequate
to pav in full all claims aliowed cr to Be &ilcwad
during the caiencar vear. If the fund is detzrmined
to be irnadeguate, the commissioner may ievy & speciaeil
csurcharce ¢n all heeith care providers whc have
Gualified under this chapter on the date c¢f the
special surcharge or at any time during the preceding
twelve mgonths anc the special surcharge snell be in an
amgunt proportionate to the surcharge eacnh health care
provider has paid to the fund. The special surcharge
shall be ar amount sufficient tc permit full payment
of ail claims ailowed aga:nst the fund during a
calendar year, but shall no:r exceed fifty percent ¢
tne annual premium paid py the health care provider
for maintenance of current medicel liability insurance
as prov;ded in section 1478.4. The special surcharge
shall be levied against all nealth care providers who
have qua_iLled under this chapter The special sur-

charge 1is due and oayaole within thircy days after the
special surcharge is levied,

If the special surcharge under this seckticn 1s not
maié within the time specified, the gqualificaticn of
the health care preovider shall be suspenced until the
special surcharge :is paicd. The suspensicn is not
effective &s to patients cil .m;du against tnhe neéaltn
care provider unless, at least thirty days tefore the
effective cate of :the su«oeus-cr, a written notice
giving the date upcn Which the suspensilon pecomes
eZfective has been prov1cec bv the coummissioner Lo the
health care provider and notice cf the suspensicn has
been given Lo & patient pricr to any treatment.

Sec. 10 NEW SZCTION. 147B.8A EVIDENCE OF
ADVANCE PAYMENT NOT CONSTRUEZD AS ADMISSION T0
LIABILITY,

A payment mace by & health care provider cr the
health care provider's insurer t©o or {or the patient
Cr any cther perscn on the patlent's behalf In advance
of a final ceterminatzion cf liabilizy shail not be
ccnstrued as an admission of liability for injurles or
damages suffered in an acticn Droucght pursuant to this
chapter. 1In the event of any advance payment, the

Jo 0 i
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law enforcement, and small bisiness and comnercs, a
Teport regarcing claims filed against the furc a-d
claims closed involving che fund for the Drevicus

calendar year. The report shall contain to che extent
the information is available the following
information:

1. Parties to the claims,

2. Cause or causes of action.

3. Amounts reserved or paid per claim, including
the present value for structured settlements or
awards.,

4. Legal fees, expert witness fees, court costs,
Or other asscciated costs of judgments or decrees per
claim.

5. Other claims information as deemed necessary by
the commissicner.

6. The report shall be a public record.

Sec. 19. NEW SECTION. 147B.17A REPORT TO HEALTH
DATA COMMISSION.

It is the intent and expectation of the general
assembly that health care providers will pass on to
patients, third-party payors, and self-insurers,
savings realized by the health care providers
resulting from this Act. The health data commission
shall analyze the physician billing information
coliected pursuant to section 145.3, subsecticn 3,
paragraph "h", to determine whether the savings
resulting from this Act are being passed on. The
health data commission shall report its findings to
the general assembly by July 1, 1989.

Sec. 20. NEW SECTION. 147B.18 RULES.

The commissioner shall establish rules reiatinc Lo
the administration of this chapter as deemed necessar:s
bv the ccmmissioner to promote the efficient cperaszion
©f this chapter in accordance with its terms and

1T
iar

1

U m
rt

m
1,

. Sectlon 25.1, Code 1987, is apend
read as follows:

25.1 RECEIPT, INVESTIGATION, AND REPORT.

Wnen a claim is filed or made against the state, on
which in the judgment of the director of managemernt
the state would be liable except for the fact of irg
sovereignty or which has no appropriation availabie
for its payment, the director of management shall
deliver said claim to the state appeal board. The
State appeal board shall make a record of the receipt
of said claim and fortnwith deliver same to the
special assistant attorney general for claims who
shall, with a view to determining the merits and
legality thereof, fully investigate said claim,
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35
36
37
38
33
40
52
43
44
45
45
47

availability of medical liability insurance.

The general assembly further finds and declares
that a critical situation exists impacting on the
accessibility and affordability of Quaiity health care
for Iowa citizens because of the high cost and
impending unavailability of medical malpractice
insurance. Physicians in certain speciality and nigh-
risk areas are increasingly choosing no longer to
pProvide these services as a result of the potential
liability and the high cost and uncertain availability
of medical liability insurance. The general assenmbly
further finds that it is in tne public interest that
statistical data be obtained so that an analysis of
the cause of unavailability and unaffordability of
liability insurance be undertaken in an attempt to
determine the cause of such problems so that a leng-
term solution can be found.

The general assembly further finds that to assure
the uninterrupted delivery of affordable health care
services to the citizens of Iowa it is necessary to
carefully balance the interes: of perscns who are
damaged by medical accidents and the interest of all
persons, who may be in need of future medical care, in
keeping medical liability insurance affordable and
avalilable in this state. The general assembly further
finds that without medical liability insurance,
physicians, other health care providers, and hospitals
cannot provide health care services to the public.

The general assembly further finds that the present
critical situation has resulted in a decrease in the
availability of certain health care services and that
this problem of availability will become more severe
uniess addressed. Physicians are discontinuing their
practices and leaving Iowa.

The general assembly further finde a~d declares it
is necessary and essential that the provisions cf thnis
Act be enacted in order to provice for the health and
welfare of the people of Iowa. == 1S tne intent of
this Act to protect the health ang welfare of the
people of this state by assuring the ava.iabilicy of

health care services.

Sec. 24. Notwithstanding section 4.12, if any pro-
vision of this Act is held invalid, the whole Act is
invalid, and to this end the provisions of the Act are
net severable. :

Sec. 23. This Act takes effect upon enactment, and
the commissioner shail take all actions necessary to

48 implement the provisions of this Act on or before
49 January 1, 1988.""
BY SWARTZ of Marshall SHOULTZ of Black Hawk
HARBOR of Mills ROYER of Page
RUNNING of Linn SKOW of Guthrie
SCHNEKLOTH of Scott CHAPMAN of Linn
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g . SENATE FPILE 484

B} 4018

' Amend the amendment, H-3%05, to Senate File 484 z2s

2 amended, passed, and reprinted by the Senate, as

3 follows:

4 l. By striking page 1, iine 49 through page 2,

5 line 1.

6 2. By striking page 2, line 11 through page 12,

7 line 36 and inserting the following:

8 “Sec. . NEW SECTION. 147B.3 MALPRACTICE

9 INSURANCE FUND.
10 The state shall egtablish a medical malpractice
11 insurance fund which shall be administered by the
12 division of iansurance of the department of commerce.
13 The fund shall be established by January 1, 1588 and
14 shall operate under the following conditions:
15 l. Every hospital licensed pursuant to 135B, every
16 physician and surgeon licensed pursuant to chapter
17 148, every osteopath licensed pursuant to chapter 150,
18 and every osteopathic physician and surgeon licensed
19 pursuant to chapter 150A shall participate.
20 2. The insurance division shall underwrite the
21 coverage provided by the Zund by an initial surcharge
22 of each hospital and health care provider required to
23 participate pursuant to subsection 1. The surcharge

,‘is to be allocated on a scale determined equitebly by

’ the division based upon the premiums paid by each
<o provider.
27 3. The contilnuing rates charged health care
28 providers and hospitals shall be determined by
29 generally accepted actuarial methods using Jowa loss
30 experience only.
31 4. The division shall classify health care
32 providers into four classifications based upon the
33 amount of surgery performed and the risk of diagnostic
34 and therapectic services provided or procedures
35 performed.
36 Sec. . NEW SECTION. 147B.4 COVERAGE OPTION.
37 A hospital may elect not to participate under this
38 chapter if the hospital can prove that 1t has adeguate
3% coverage either through self-insurance or other
40 insurance as determined and approvecd by the division.
41 A hospital may indemnify a health care provider listed
42 in section 147B.3, subsection 1, andé thereby ailow
43 that health care provider to elect not to participate
44 under this chapter. The indemnification agreement
45 shall be in conformance with section 147B8.5.
46 Sec. . NEW SECTION. 147B.5 INDEMNIFICATION
47 AGREEMENT.
48 1. An agreement betweer a hospital and a health

_g.care provider may be entered into providing that the

hospital shall indemnify the health care provider for




H-4018

Page Two

any liability of the health care provider arisirng
while the health care provider is providing services
only at the hospital with which the agreement 1is made.
The agreement may provide that the hospital shall
indemnify the health care provider Zor liability
arising from services provided outsice of the
hospital. :

2. Before entering into an agreement pursuant to
this section, a hospital may require the health care
provider to provide information regarding all claims
filed against the health care provider and losses
resulting from the claims.”

3. By renumbering as necessary.

:i-4018 TILED APRIL 27, 1987 BY JAY of Appancose
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SENATE VCILE 484

"mend the amendment, E-3%05, to Senate File 484 as
- ~ded, passed, and reprinted by the Senate, as
.OwS:

. Page 11, by inserting after line 4% the

. .owing:

"Sec. NEW SECTION. 247B.16A DISCLOSURE OF

»IMS .

1. All medical liab:il) claims
zcivdicated to final 3 ment agairs

L1l claim close
payment during the ca year shall
the commissioner by th eaith care provider
provider's medical iliability insurer T™he repeort
shall be submitted to the commissicner on or before
the first day of February for claims fcr the previous
calendar year,

2. The reports shall contain all of the fcliowing
information:

a. Nature of each claim and damages asserted.

b. Amount of settlement or judgment, if any.

c. Professional and legal lssues asserted with
regard to each claim.

éd. Specialty of each health care provider against
wnom each claim is £iled and closed.

3. The reports shall be transmittecd %o the board
cf medical examiners. A report containing al: the
:nformation included in the individual reports shall
pe made available to the public by the board for each
calerndar year."

2. Page 12, by inserting after line 28 the
fcliowing:

"sec. ___ . The commissioner shall collect
information concerning all ciaims initiated and
settlied or adjudicated to final judgmer. or clcsed
without payment against any health care provider
currently licensed to practice in this state for the
ten-year period preceding the effective date cf this
Act. This report shall be made available to the
public no later than January 1, 1989.”

40 3. Renumber as necessary.

li-4017 }."ILED APRIL 27, 19537 BY HANSER ©0f-YVoodbury
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SENATE FILE 484

H-4256

-

H—B?OU. 0o Senate file 484, as
ringe

Amend the amendment
r ¢ by che Senate, as

amended, passed, and
follows:

1. Page 1, by inserting after line 2 the fol-
lowing:

" . By striking evecytbLng after the enacting
clause and inserting the following:

“Section 1. FINDINGS. The general assembly £finds
and declares that it is in the public interest that
high quality medical and hospital services be
available to the citizens of Iowa at reasonable costs.
It is essential to the public interest to assure
continuing availability of medical care =0 encourage
competent physiclans to enter into and remain in the
practice of medicine in this state. It is in the
public interest to assure that funds are avallable to
ccmpensate an injured party while providing for the
availability cf medical liabili insurance.

The general assembiy further flnds ana declares
that a crirtical situation exists im oact;ng cn the
accessiblility and affordapiticy of gualiisg heal,\.h care
for Iowa citizens because of the h-gn cost and
impending unavailability of medical malprac:ice
insurance. Physiclans in certain specliality and high-
risk areas are increasingiy choosing no longer o
provide these services as a resul:t of the petential
liapility and the high cost and uncertain availabilit
of medical liability insurance.

The general assembly further
the uninterrupted delivery of at able health care
services to the citizens of Icwa it 1s necessary to
carefuliy balance the interest of persons who are
damaged by medical accidents and the interest of 2all
versons, who may be :in need of future medical care, in
xeeping medical liability ins nce a‘fordaOLe and
available 1n this state. The reral assembly further
£inds that without medical 11 iity insurance,

s
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S that to assure
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physicians, other health care gviders, and nhospitals
cannot provide healtn care serv ce to the public.
F

critical situation has resulted in a decrease in the
availability of certain health care services and that
this problem of availability will become more severe
unless addressed. Physicians are discontinuing their
practices and leaving Iowa.

Trhe general assembly further Zinds and cdeclares 1t
is necessary and essential that the provisions of this
Act be enacted in order to provide for the health and
welfare of the pecple of Icowa. It is the intent of
this Act to protect the health and welfare of the

-i=-
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1 people of this state by assuring the availability of

2 health care services.

3 Sec. Z. NEW SECTIOH. 147B.1 SHORT TITLE.

4 This Act shall be known as the "Iowa Patient

5 Compensacicna Fund Act”.

6 Sec. 3. NEW SECTION., 1478.2 PUBLIC POLICY.

7 It is the peolicy of this state to assure the avail-
8 ability of quality medical and hospital services to

§ the citizens of Iowa, and to effectuate that policy it

is essential to assure the availability of medical
liability insurance so that competent physicians will
enter into and remain in the practice of medicine in
this state. This chapter shall be construed to carry
out this policy.

Sec. 4. NEW SECTION. 147B.3 DEFINITIONS.

As used in this chapter, unless the context
requires otherwise:

1. "Administrator" means the patient compensation
fund administrator.

2. "Commissioner" means the commissioner of
insuragce.

3. *™"Fund" means the patient compensation fund.

4. "Health care practitioner" means a health care
proviggr other than a hospital. :

5. ."Health care provider" means a physician and
surgeon. licensed pursuant to chapter 148; an osteopath

licensed pursuant to chapter 150; an osteopathic
physician and surgeon licensed pursuant to chapter
150A; an association, partnership, or professional
corporation composed of or owned by such persons; a
hospital and an employee of such person, association,
partnership, professional corporation, or hospital.

6. "Hospital" means a hospital licensed pursuant
to chapter 135B.

7. "Medical malpractice" means acts or omissions
of a health care practitioner in the practice of the
practitioner's profession or occupation or acts or
omissions of a hospital in patient treatment or care,
including but not limited to negligence, failure to
provide care, breach of contract relating to providing
care, or claim based upon failure to obtain informed
consent for an operation or treatment.

Sec. 5. NEW SECTION. 147B.4 QUALIFIED PROVIDER.

1. A health care practitioner is qualified to
participate under this chapter if the health care
practitioner does both of the following:

a. Files with the commissioner proof that the
health care practitioner is insured with an insurance
company admitted to this state under a policy of
medical liability insurance providing the following
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coverage for medical malpractice:

(1) Coverage pursuant to subparagraph part (a) or
(b) per occurrence in an amcunt of one hundred percent
for all sums required to be paid up to and including
one hundred thousand dollars and ten percent of all
sums required to be paid in excess of one hundred
thousand dollars but not exceeding one million
dollars:

{a) Under a claims-made form of medical
malpractice insurance for each claim made during
term of the policy.

(b) Under an occurrence form of medical
malpractice insurance for each claim arising out
occurrence during the policy period.

(2) Coverage pursuant to subparagraph part (a)

{b) in the aggregate of three hundred thousand dcllars
for all occurrences:

(a) Under a claims-made form of medical
malpractice liability insurance for all claims mnade
during the term of the policy.

(b) Under an occurrence form of medical
malpractice insurance for all claims arising out of
all occurrences during the policy period.

. b. Pays a surcharge or special surcharge levied on
health care practitioners pursuant to section 147B.8,
y subsection 2, or section 1473.9.

2. A hospital is gqualified to participate under
this chapter if the hcspital dces both of the
following:

a. Files with the commissioner proof that the
hospital is insured with an insurance company admitted
to this state under a policy of medical liability
insurance providing the following coverage for medical
malpractice:

(1) Coverage pursuant to subparagraph part (a) or
{b) per occurrerce in an amount of one hundred percent
for all sums required to be palid up to and including
one hundred thousand dollars and ten percent of all
sums required to be paid in excess of one hundred
thousand dollars but not exceeding cne million
dollars:

{a} Under a claims-made form of medical
malpractice insurance for each claim made during the
term of the policy.

(b} Under an occurrence form of medical
malpractice insurance for each claim arising out of an
occurrence during the policy period.

(2) Coverage pursuant to subparagraph part (a) or
{b) in the aggregate of one million dollars for-all
occurrences:

M.
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”*7:23 provider 1s not eligible to qualify under this chapter
- 24 with respect to a medical malpractice claim made prior
..25 to the time of the health care provider's

27 6. If-at any time prior to the health care
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{a) Under a claims-made form cf medical .
malpractice liapiiity lnsurance Zfor all claims made -
during the term of the policy.

(b) Under an occurrence form of medical
malpractice insurance for all claims arilsing out of
all occurrences during the policy period.

b. Pays a surcharge or special surcharge levied on
hospitals pursuant to secticn 147B.8, subsection 2, or
section 147B.9,

10 3. Coverage required under subsections 1 and

11 shall be adiusted in the same manner as provided in

12 section 147B.7, subsection 3.

13 4, The commissioner may permit qualification of a

14 nealth care practitioner who nas retired or ceased

15 practicing in this state, 1f the healtnh care

6 practitioner files proof of insurance and pays any

7 surcharge cr special surcharge levied as regquired in
subsection 1.

19 S. A health care provider may qualify to

20 participate under this chapter with respect to all

'l medical malpractice claims made subsequent :o the

22 health care provider's qualification. A health care

[Vo RN JIENO RN+ A UR 0, IV S PR N I S

2€ qualificaticn.

28 provider's gqualification under this section the healtn £y
29 care provider was insured under an occurrence form cf k
30 policy of medical liability insurance for all

L occurrences during the term of that policy, for an

32 cccurrence of alleged medical malpractice occurring

33 during the time that policy was in effect, this

34 chapter applies only to claims for alleged medicax

35 malpractice covered under the occurrence policy o the
36 extent the judgment or settlement exceeds the limits
37 of that policy.

38 Sec. 6. NEW SECTION. 147B.5 PATIENT ELECTION TO
39 BE BOUND,

40 1. This chapter applies to ail occurrences of

41 alleged medical malpractice occurring prior to the

42 effective date of this Act for which a medical

43 malpractice claim has not been made unless the patient
44 elects not to be bound under this chapter for the

45 prior occurrence, A patient may elect not to pe bound
46 under this chapter with respect to an occurrence of

47 alleged medical malpractice occurring prior to the

48 effective date of this Act by filing an election with
4% the commissioner and providing noiice to any health

)
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. within one hundred elghty days of the effective date
of this Act according to rules adopted by the
3 commissioner. Failure to provide the requlred notice
4 is deemed to be evidence of the’ patlent s election to.
5 be bound by this chapter: for a prior ‘occurrence.
6 2. A patient's" exclusive remedy ‘against a health
7 care provider: quallfylngz nder section 147B.4 for
8 medical. malpractlce ‘occurring -after the effective date
9 of this Act is the remedy provided for under this
10 chapter unless the patient has elected not to be bound
11 by the remedies provided for in this chapter. A
12 patient may elect not to be bound under this chapter
13 by £iling an election with the commissioner, pursuant
14 to rules adopted by the commissioner, in advance of
15 the treatment, act, ‘or ocmission upon which a claim may
16 be based, and notifying the health care provider of
~ 17 the election within a reasonable time before any
18 treatment begins. ' Failure to provide the required
19 notice is deemed to be evidence of the patient's
20 election to be bound by this chapter. An election by
21 a patient not to be bound by this chapter is effective
22 for a period of two years after filing unless the
23 election is withdrawn. The patient may withdraw the
24 election in writing at any time by filing the
‘withdrawal with the commissioner.

3. A qualified health care provider must provide a

patient with notice that the health care provider is
28 qualified under this chapter prior to any treatment,
29 and must-inform the patient of the patient's right to
30 elect not to be bound by this chapter.
31 Sec. 7. NEW SECTION. -147B.6 LIABILITY OF FUND.
32 Subject to section 147B.4, subsection 6, the fund
33 is liable on a following form basis. for all sums
34 required to be paid in excess of the coverage provided
as by the health care provxder s medical liability
36 insurance specified in section 147B.4, subsection 1 or
37 2, in a medical malpractice action against a health
38 care provider gualified to participate under this
39 chapter by a patient who has elected to be bound under
40 this chapter with respect to an occurrence within the
41 state of Iowa to which this chapter applies, except as
42 provided in section 147B.7..
43 Sec. 8. NEW-SECTION 147B.7 LIMITATION ON | i
44 RECOVERY. T
45 1. Except as provxded in subsection 3, the total
46 amount recoverable from all liable health care
47 providers and the fund for an occurrence to which this
48 chapter applles resulting in an injury or death of a
49 patient arising out of medical malpractlce shall not

éexceed one mllllon dollars. :
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2. Zxcept as provided in subsection 3, a heaith
care provider gualified under tiis chapter is not
iliable to a patient who has elected to be c¢overed by
this chapter for an amount in excess of cne hundred
thousand dollars plus ten percent of ail sums required
to be paid in excess of one hundred thousand dollars
but not exceeding one million dollars for all claims
or causes of action for medical malpractice arising
from an occurrence to which this chapter applies.
Subject to timits in this section, an amount due from
a judgment or settlemen: whicn 1s 1n excess of the
liability of all liable health care providers shail be
paid from tne fund pursuant to sectiorn 147B.8.

3. a. The commissicner shai. determine cn Cr
after July 1 but on or before December 31 of each year
an amount by which the total amount recoverable under
subsection 1 and an amcunt by which the maximum
ilability of & health care provider under subsecticon 2
are adjusted for the calendar year beginning eighrteen
months after the July 1 date on which the adjusted
amounts can first be determined. The amount of the
adjustment is egqual to the product of the amcunt
determined for the previous calendar year and tne
percentage rate of change in the consumer price index
for gocds and services published by the United States
department of labor for the {iscal year ending on June
30 immediately preceding the July 1 date on which the
adjusted amounts can first be determined. However, if
the percentage rate of change in the consumer price

. ::."* i

“"index is less than five percent, adjustments shall not v

'be made under this paragrapn.

b. If adjustments are not made under paragraph "a" "
for one or more years, the ccmmissioner shaill
determine a cumulative percentage rate of change and
when that cumulative percentage rate of change is five
percent or greater the commissioner shall determine
the adjusted amounts for the next rate adjustment
year.

c. The commissioner shall publish on or before
December 31 preceding the next rate adjustment year
any adjusted amounts which will apply to the next rate
adjustment year.

Sec. 9. NEW SECTION. 147B.8 PATIENT COMPENSATION
FUND,

1. A patient compensation fund is created for the
purposes stated in this chapter. The fund and income
from the fund shall be deposited with the treasurer of
state to be used for the payment of gqualifying claims
under this chapter, and the fund is approoriated for
chat purpos The : ]

- . Yoy - . -, Y- -
T The fund siell oo D2 used [or DuIposes
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his chapter : ations from
ubject to rev

other than those o
the fund are not s
8.33.

2. An annual surcharge shall be levied on all
qualified health care providers. The surcharge for a
health care provider is determined by the commissioner
subject to the following limitations: :

a. The annual surcharge shall not exceed fifty
percent of the annual premium paid by the health care
provider for maintenance of current medical liability
insurance as provided in section 147B.4, including the
cost of reinsurance under section 147B.12. '

b. The charge shall not exceed the amount
nécessary to maintain the fund in an amount determined
by the commissioner to be actuarially adequate.

3. The surcharge due under this section is due and
payable within thirty days after the surcharge has
been levied on the qualified health care provider.

4. If the annual surcharge under this section is
not paid within the time specified in subsection 3,
the qualification of the heaith care provider shall be
suspended until the annual surcharge is paid. The
suspension is not effective as to patients claiming
against the health care proviger uniess, at least
thirty days before the effeccive date of the
suspension, a written notice giving the date upon
which the suspension becomes effective has been
provided by the commissicner to the health care
provider and notice of the suspension nhas been given
to a patient prior to any treatment.

5. All actual expenses of collecting, protecting,
and administering the fund shall bpe paid from the
fund, including necessary costs of outside legal
counsel. The attorney general is not responsible for
ilegal defense of the fund.

Sec. 10. NEW SECTION. 147B.9 SPECIAL SURCHARGE.

The commissioner may, at any time, analyze the fund
to determine if the amount in the fund is iradequate
to pay in full all claims allowed or to be allowed
during the calendar year. If the fund is determined
to be inadequate, the commissioner may levy a special
surcharge on ail health care providers who have
qualified under this chapter on the date of the
special surcharge or at any time during the preceding
twelve months and the special surcharge shall be in an
amount proportionate to the surcharge each health care
provider has paid to the fund. The special surcharge
shall be an amount sufficient to permit full payment
cf all claims allowed against the fund during a
calendar year. but shall not exceed fifty percent of

ersior section
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1 the annual premium paid by the healtnh care provider

2 for maintenance of current medical liability insurance
3 as provided in section 147B.4. The speclial surchargs
4 shall be levied against ali heaith care pr ov*defﬂ e
5 have gqualified under Zhis cnapter. The speci
6
7
8
9

IR
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charge 1s due and payable within tnirty days s
special surcharge is levied.
If the speciai surcharge under this secticn 18 ncr
paid within the time specified, the qualification of
10 the health care provider shall be suspended until the
11 special surcharge is paid. The suspension is nos
12 effective as to patients claiming against the health
13 care provider unless, at least thirty days before the
14 effective date of the suspension, a written notice
15 giving the date upon which the suspension beccmes
16 effective has been provided by the ccmnissicner to the
17 health care provider and notlce of the suspension nas

18 been given to a patient prior to any tre:tﬂert.
19 Sec. 11. NEW SECTION, 147B.1i3 TRUCTURE
20 JUDGMENTS. o
X i. As used ia thls sscrion, unless the contexi
22 requires otherwise:
22 4, "Future injurles” means all legsl harm relafing
24 to an injury which the trier of fact cdstermines will
25 be incurred by the injuzed party subseguent to the

26 entry of judgment.
27 b. "Injured perscn” means the person during whose

28 medical treatment or care the acts or omissions of
29 nedlcal nmaipractice are determined to have occurred.

30 c. "In]ured party” means a party pxalnu.:L o oa
1 medical malpractice action, and includes the  niurad
32 person if that person is a party to the action.

33 d. "Injury" means a legal harm for which damages

34 are recoverable in an action arising under :this

35 chapter.

& 2. In & medical malpractice action against a

37 health care provider arising under this chapter, the
38 verdict shall be itemized to distribute the monetary
3% damages. if any, between past loss and future loss.
40 In a trial to the court, the court shall itemize its
41 findings in accordance with this section.

42 3. The court, in a medical malpractice action

43 arising under this chapter in which a damage award for
44 future injuries to a party exceeds one hundred

45 thousand dollars, shall enter a judgment ordering the
46 award to the party to be paid in periodic payments,
47 subject to the limitations contained in thils section.
46 The court shall make a specified finding as to the

49 dollar ameount of regurlar pavmencs which will he
e~ PP R S, . o h +a - -
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‘ of future income and future noneconemic harm, based
'upcn the 1ife expectancy of the party and the damages
W awarded. The periodic payments shall reflect interest
4 in accordance with annuity principles. The judgment
5 shall specify the recipient of the periodic payments,
6 the dollar amount of each payment, the interval
7 between payments, and the number of payments required
8 to be made. The judgment shall specify the amount of
9 and the purposes for.which the balance of the judgment
10 awarded for the future care and treatment of the party
11 may be used.
12 4. Attorney fees of the party receiving an award,
13 if payable out of the judgment, shall be assessed by
14 the ccur: and applied pro rata against amounts awarded
15 for past injuries and for future Injuries. The amount
l6 determined by the court to be payable out of damages
17 for future injuries shall be deducted by the court
18 from the amount to be ordered paid as provided in this
19 subsection, and shall be deducted pro rata from those
20 amounts awarded, 1f any, for loss of future income,
21 future expenses for care and treatment, and future
22 noneconomic harm. The amount of attorney fees
23 attributable to the award for future injuries shnall be
24 pavable upon entry of judgment.
25 5. If a judgment has been entered ordering
‘ periodic payments pursuant to this section, the health
. care provider's insurer shall pay to the fund the
<3 amount for which the insurer is liable under this
29 chapter, after apportionment of costs of defernse, for
30 distributicn by the fund to the party receiving the
31 award.
32 6. If a judgment has been entered ordering
33 periodic payments pursuant tc this section, the fund
34 shall make the payments as ordered or, alternatively,
35 the fund may purchase an annuity from an insurance
36 company admitted toc Iowa sufficient to make :he
37 pericdic payments.
38 7. 1If the party receiving the award dies, amounts
39 to be paid for loss of future income are payable %o
40 those persons to whom the party receiving the award
41 owed a duty of support. If the party receiving the
42 award dies prior to payment of the amounts for other
43 than loss of future income, the Jjudgment is satisfied
44 upon the payment of all obligations incurred up to the
45 time of death and of the expenses of final illness and
46 reasonable burial expenses.
47 8. Except with respect to amounts representing
48 loss of future income, a judgment for future injuries
is a contingent award, and the right to payment vests
only at such times and in such amounts as accrue
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pursuant o the order specifying the amount of
periodic payments and the interval ¢f those pavments.

8, The district court shall rezain jurisdictisn of
a medical malpractice action in wiich the judgment in
the action orders periodic paymencts, and upcen the
death of the party receiving the award in the case cf
an award for loss of future income, the dependents cf
the decedent or any other interesced party to the
action or a representative cf an interested party, may
petition the court for a modification of the judgment
for a redesignation of the recipient of the payments,
in accordance with the rights of persons established
by this section. Unless otherwlse ordered, the
redesignated recipients of payments for loss of Zuture
income shall be paid in those amounts and at those
intervals specified in the c¢riginal Zudgment.

Payments shall continue until the remaining amcunts
designated for tha: purpose have been paid, or until
the death of those dependents, whichever occurs first,
If the last surviving dependent dies prior to
depletion of the amount specified for iloss of future
income, the judgment is deemed satisfied upon payment
of amounts accrued up to the time of deacth.

Sec. 12. NEW SECTION. 147B.11 COSTS OF DEFENSE.

1. The fund may emp.oy tnhe services of cutside
legal counsel to defend the fund against claims and to
assist the nealth care provider’s insurer in defending
the claim.

2. The fund may by agreement with the health care
provider's 1lnsurer, allow the heaith care provider's
insurer to provide a defense for a c¢lalm against the
health care provider and the funéd. The fund and the
health care provider's insurer may agree o any
apportionment of the costs of defense.

Sec., 13. NEW SECTION. 147B.12 REINSURANCE.

The commissioner may cause all or any part of the
potential liability of the fund to be reinsured, If
reinsurance is available on a failr and reasonable
basis. The cost of the reinsurance snall be paid by
the fund and the fact of the reinsurance shall be
taken into account in determining the surcharge undet
section 147B.8, subsection 2, or the speclal surcharge
under section 147B.9.

Sec. 14. NEW SECTION. 147B.13 NOTICE --
APPLICATION FEE.

1. Prior to consideration for coverage pursuant to
this chapter, a health care provider shall first give
notice to the commissioner of the provider's intention
to apply for coverage. The noL1 ce cf in-ention shall
- & T o =7 T - (‘i.:’,—:'-" S 3 s T ]
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.1

dollars for health care providers and five hundred
dollars for hospitals.

2. Funds received by the commissioner pursuant to
subsection 1 shall only be expended for purpcses of
payment of the reascnable expenses incurred or to be
incurred in the implementation of this’ chapter.

3. To the extent that funds received pursuant to
subsection 1 are in excess of the expenses of
implementation of this chapter, the commissicner shall
transfer such excess funds to the fund.

4. Notice and apolication fees received subsequent
to the implementation of this chapter shali be placed
in the fund upon receipt.

Sec. 15. NEW SECTION. 14783.14 PATIENT
COMPENSATION FUND ADMINISTRATOR.

The commissioner may appoint an administrator ‘o
perform all duties and responsibiiities pursuant to
this chapter. The administrator shall serve as
administrator at the pleasure of the commissioner.
The salary and expenses of the administrator shall be
paid from the fund.

Sec. 16. NEW SECTION. 147B.15 ADMINISTRAT-ON.

The commissioner shall either provide staff
services necessary for the operation of chis chapter
or may contract with an insurance company licenseé to
40 business in this state, or both, to perform any
administrative duties and responsibilities of the
commissioner pursuant to this chapter. The
commissioner shall retain supervisory control over all
matters for which a contract is entered irto. All
reasonable costs and charges incurred in the
administration of this chapter shall be paid f£rom the
fund.

The administrator and all persons employed or
contracted with to provide staff services necessary
for the operation of this chapter shall not be
considered employees of the state exceot for purposes
of chapter 25A.

Sec. 17. NEW SECTION. 147B.16 RECIPROCITY.

The commissioner may enter :into reciprocity
agreements with the authorized representatives of any
jurisdiction to allow health care providers from that
jurisdiction to become qualified health care providers
for purposes of the fund and to the extent that a
claim against the health care provider arises in this
state.

An agreement shall only be entered into with a
Jurisdiction to the same extent as the other
jurisdiction allows Iowa health care providers to
participate in a similar prowcam in che ocher
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jurisdictign. The agreemen:t shal
conditions, restricticns, and pr:
commissioner cdeems necessary.

Sec. 18. NEW SECTION. 1478B.17 ANNUAL REPORT,.

The commissioner shall, pursuant tc rules issued by
the commissioner, on or before the first day cf
february of esach year, provide to the chairs, vice
chairs, and ranking members of the senate standing
committees on judiciary and commerce, ané the hcuse of
representatives standing committees on judiclary anc
11 law enforcement, and small business and commerce, a
12 report regarding claims filed against the fund and
13 claims closed involving the fund for the previous
14 calendar year. The report shall contain to the extent
15 the information is available the following
16 information:

T
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¥

17 1. Par-ies tc the claims.
18 2. Cause or causes of action.
i 3. Amounts reserved or paid per claim,

inclucing
20 the present value for structured settlements or
21 awards.
22 4. Legal fees, expert witness fees, court costs,
23 or other associated costs of judgments or decress per
24 claim.

25 5. .Otner claims information as deemed necessary 2y
26 the commissioner.

27 Sec. 19. NEW SECTION. 147B.18 RULES.

28 The commissioner shall establish rules relating to

29 the administration of this chapter as deemed necessa:ry
30 by the commissioner to promote the efficient c¢cperazion
31 of this chapter in accordance with its terms and

32 intent.

33 Sec. 20. Notwithstanding secticn +.12, if arny pro-
34 vision cf this Act 1is held invalid, the whole Act 1is
35 invalid, and to this end the provisions cf the Act are

36 not severable.

37 Sec. 21. This Act takes effect upon enactment, and
38 the commissioner shall take all actions necessary =o
39 implement the provisions of this Act on or before

40 January 1, .888.""
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SENATE FILE 484

Amend Senate File 484 as amended, passed, and
reprinted by the Senate as follows:

1. By striking everything after the enacting
clause and inserting the following:

"Section 1. FINDINGS. The general assembly finds
that a situation exists in Iowa's health care provider
industry impacting high quality health care.
pPhysicians in certain specialty and high-risk areas
are paying high costs for liability insurance.

The general assembly further finds that it is 1in
the public interest that statistical data be obtained
so that an analysis of the cause of unavailability and
unaffordability of liability insurance be undertaken
so that an attempt to determine the cause of the
problems can be made and a long-term solution can be
provided.

The general assembly further finds that it is in
the public iaterest that high quality medical and
hospital services be available to the citizens of Iowa
at reasonable costs. It is in the public interest to
encourage competent physicians to enter into and
remain in the practice of medicine in this state. It
is in the public interest to assure that funds are
available to compensate an injured party while
protecting health care providers from catastrophic
injury liability.

Sec. 2. NEW SECTION. 147B.1 SHORT TITLE.

This chapter shall be known as the "Health Care
Provider and Patient Assistance Act."

Sec. 3. HNEW SECTION. 147B.2 DEFINITIONS.

As used in this chapter, unless the context
requires otherwise:

1. “administrator" means the compensation fund
administrator appcinted pursuant to section 1473.12,
or the administrator's designee.

2. “"Commissioner" means the commissioner of
insurance.

3. “Fund" means the patient catastrophic injury
fund established in section 147B.6.

4. "Health care provider”™ means a person licensed
or certified in this state under chapter 148, 150A,
152, or 153 to provide professional health care
services to an individual during that individual's
medical care, treatment, or confinement.

5. "Health services" means clinically related
diagnostic, curative, or rehabilitative services, and
includes alcoholism, drug abuse, and mental health

services.
6. “Hospital" means a hospital licensed pursuant

to chapter 135B.

-1-
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7. "iInjured person” means the person during whose
medical treatment or care the acts or omissions of
medical malpractice are determined to have occurred.

£. “Injured party"” means a party plaintiff to a
medical malpractice action or other person not a party
to the acticn but who may have a cause of action
against a health care provider or hospital as a result
of an injury alleged to have occurred as a result of
medical malpractice, and includes the injured person.

9. "Injury"” means a legal harm for which damages
are recoverable in an action z:ising under this
chapter.

10. "Medical malpractice"” mgans acts or omissions
of a health care practitioner in the practice of the
practitioner's profession or occupation, or acts or
omissions of a hospital in patient treatment or care,
including but not limited to negligence. failure to
provide care, breach of contract relating to providing
care, or claim based upon failure to obtain informed
consent for an operation or treatment.

Sec. 4. MNEW SECTION. 147B.3 QUALIFIED PROVIDER -
~ PATIENT,.

1. A health care provider 1i1s qualified to
participate under this chapter if trhe health care
provider does the following:

a. Fijes with the commissioner proof that the
healtn care provider is insured witn an insurance
company admitted to do businesz i this state under a
poiicy of medical liapility insurance providing a
minimum of five hundred thousand dollars in coverage.

b. Pays & surcharge or special surcharge levied on
the health care provider pursuant to section 147B.6
147B.8.

2. A nospital is gualified to participate under
Lhiis chapter 1f the hospital does the following:

&. Files with the commissioner proof of finan
responsibiiity in an amount of five hundred thous
dollars per occurrence. The hospital is gualif:ed as
long as the required proof of financial responsibility
reiiainsg effective. Financial responsibility is proven
by providing a cercified copy of a prciessional
ligbility insurance pclicy currently in force, with
annual proof of policy renewal required; a notarized
letter from the professional liability insurance
carrier stating that the hospital is covered by a
policy of professional liability insurance, with
annual proof of policy renewal required; the posting
of a bond; or the payment of cash to the commissioner.
If proof of rfinancial responsibility is by
professional liability insurance the hospital shall

_2_
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provide information evidencing the policy period,
amount of coverage, premium paid, claim form of
pelicy, and any reservation of rights by the carrier.

b. Pays a surcharge or special surcharge levied on
the hospital pursuant to section 147B.6 or 147B.8.

3. The commissioner or the commissioner's designee
may permit gualification of a health care provider who
has retired or ceased doing business if the health
care provider files proof of financial responsibility
as required in subsection 1.

4. A claim or cause of action against a health
care provider or hospital shall not be denied as a
result of the health care provider or hospital not
being qualified at the time the action is instituted
if the health care provider or hespital was qualified
at the time of the alleged occurrence. A health care
provider or hospital not qualified at the time of the
alleged occurrence is not qualified under this chapter
by filing proof of financial responsibility and making
payment of the required surcharge subsequent to the
occurrence giving rise to the claim.

Sec. 5, NEW SECTION. 1478.4 EXPRESS CONTRACT
ASSURING RESULTS.

Liability shall not be imposed upon a health care
provider or hospital as a result of an alleged breach
of an express or implied contract assuring results to
be obtained by any procedure undertaken in the course
of health care unless the contract is expressly set
forth in writing and is signed by the health care
provider or hospital or by an authorized agent of the
health care provider or hospital. The only exception
to the written requirement shail be when the health
care provider or hospital expressly represents to the
patient in the presence of an employee of the health
care provider or hospital the results to be cbtained
from a procedure undertaken. This section does not
exempt a health care provider or hospital from the
standard of due care in administering any procedure
undettaken.

Sec. 6, NEW SECTION. 147B.5 PATIENT ELECTICN NOT
TO BE BOUND.

1. A patient's exclusive remedy against a health
care provider or hospital qualifying under section
147B.3 for medical malpractice is the remedy provided
for under this chapter unless the patient has elected
not to be bound by this chapter. A patient may elect
not to be bound by this chapter by filing the election
with the commissioner, pursuant to rules adopted by
the commissioner, in advance of any treatment, act, or
omission upon which a claim may be based, and
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rotifying the healinr care provider or hospital of the
glection within a reasonable time pafore any treatment
begins. Falilure to provide the required nofice is
conclusive evidence of the patlient's election to be
bound by this chapter.

2. The election to be bound under this section
shall not affect in any way an action against a health
care provider or hospital which is based upon the
common law doctrine of res ipsa loguiter.

3. An election by a patient not to be bound by
this chapter is effective for a period of two years
after filing unless the election is withdrawn. The
patient may withdraw the electior in writing at any
time by filing the withdrawal with the commissioner.

4, A qualified health care provider or hospital
shall provide a patient with notice that the health
care provider or hospital is gualified under this
chapter prilor to any treatment, and shail inform the
patient of the patient's rignt te elect not to be
bound by this chapter. A copy of any notice provided
for under this section must be provided to the patient
or the patient's guardian, signed by the patient or
the patient's guardian, and witnessed by an employee
of the healith care provider or hospital after the
notice 15 explaired to the patient or the patient’'s
guardian by the employee. 1If the patient is not
orovided a copy cf the form, the eleciion is invalid.

5. An election under this charter does not apply
to an action brought by a patient based upon an
express or implied contract assuring rasults.

6. Notwithstanding subsections i thrcugh 5 of this
section, 1n the case of a medical emergency, when
immediate care and treatment are required and a
patient, or someone authorized to act on the patient’'s
behalf, is not able or is otherwise not available to
receive notice; a provider shall not be required to
gilve notice as set forth in this section and for
purposas of the immediate care and treatment received,
the patient shall be deemed to have elecited to be
oound by this chapter.

Sec. 7. NEW SECTION. 147B.6 PATIENT CATASTROPETC
INGURY FUND.

1. A patient catastrophic injury fund is created
for the purposes stated in this chapter. The fund and
inccme from the fund shall be deposited with the
treasurer of state to be used for the payment of
qualifying claims under this chapter, and the fund is
appropriated for that purpose. Appropriations to the
fund are not subject to reversion under section 8.33.

The fund shall be wholly responsible for paying

_4_

G




WO U bW

settlements or judgments in excess of the amount of
the combined financial responsibility required under
section 147B.3. If more than one health care provider
or hospital, or both, are liable on a claim, the
combined financial responsibility amounts shall be
primary coverage, and the fund shall constitute
secondary coverage.

2. An annual surcharge shall be levied on all
health care providers and hospitals qualifying under
section 147B.3. The surcharge for a health care
provider or hospital is determined by the commissioner
subject to the following limitations:

a. The annual surcharge shall not exceed fifty
percent of the annual premium paid by the health care
provider or hospital for maintenance of current
financial responsibility as provided in section
147B.3, or as provided by the commissioner if the
health care provider or hospital proves financial
responsibility by the posting of a bond or the payment
of cash to the commissioner pursuant to sectlon
147B.3.

b. The amount of the surcharge shall not exceed
the amount necessary to maintain the fund.

3. The surcharge required for gqualification under
section 147B.3 is due and payable within thirty days
after the health care provider or hospital has
gualified pursuant to section 1478.3, and is payable
annually thereafter in amounts as cetermined by the
commissioner.

4. If the arnual premium surcharge required for
qualification under section 147B.3 is not paid within
the time specified in subsection 3, the qualification
of the health care provider or hospital shall be
suspended until the annual premium surcharge is paid.
The suspension shall not be effective as to patients
claiming against the health care provider or hospital
unless, at least thirty days before the effective date
of the suspension, a written notice giving the date
upon which the suspension becomes effectlve has been
provided by the commissioner to the health care
provider or hospital.

5. All expenses of collecting, protecting, and
administering the funds shall be paid from the fund,
including necessary costs of outside legal counsel.
The attorney general is not responsible for
representation or legal defense of the fund.

Sec. 8. NEW SECTION. 147B.7 COVERAGE BY FUND.

The fund shall provide coverage to the health care
provider or hospital on the same basis as the
underlying professional liability insurance or other
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proof of financial respcasibility &aintained by the
health carc provider or nospitai.

Sec. 9. NEW SECTION. 147B.8 SPECIAL SURCHARGE --
REINSURANCE.

Tne commissioner may, at any time, analyze tine fund
to determine if the amount in the fund 1s adequate to
pay in full all claims allowed or to be allcwed during
the calendar year. If the fund is determined to be
inadequate, the commissicner may levy a specilal
surcharge on all health care providers and hospitals
who have qualified under this chapter on the date of
the special surcharge or at any time during the
preceding twelve months. The special surcharge shall
be in an amount proportionate to the surcharge each
health care provider or hospital has paid to the fund.
The special surcharge shall be an amount sufficient to
permit full payment of all claims allowed against the
fund during a calendar year. The special surcharge
shall be levied against all health care providers and
hospitals who have gqualified under this chapter. The
special surcharge is due and payable within thirty
days after it is levied.

The commissioner may cause all or any part of the
potential liability of the fund to be reinsured, if
reinsurance is available on a fair and reascnable
hasis. The cost of the reinsurance shall be paid by
the fund and the fact of the reinsurance shall be
raxen into account in determining the surcharge or
special surcharge.

Sec. 10. NEW SECTION. 147B.9 SOURCE CF FUNDING
FOR PATIENT CATASTROPHIC INJURY FUND.

1. An assessment of one percent 1s 1mposed upon
tne gross billings for ail charges, other than tnose
involving Medicaid and Medicare, by hospitals
beginning January 1, 1989. The receipts of this
assessment shall be collected by the hespitals anc
transferred to the patient catastrophic injury fund
monthly. Tihe assessment created by this sect:on shall
ko considered a usuval, customary, and reasonable
charge for purposes of third-party reimbursement, and
shail be paid to the charging hospital. The
assessment shall be paid to the fund on a quarterly
basis. The assessment created by this section shall
be charged to and paid in full by the primary payor
directly to the charging hospital. An assessment
shall not be made or collected where no charge is made
Dy the hospital.

2. The assessment on uncollectible billings shall,
upon application by the hospital on a form determined
by the treasurer, be refunded to tne paying hospital

_6_




out of the fund on a quarterly basis for the quarter
ending six months prior to the start of the guarter in
which the application is made for refund.

3. The assessment pursuant to subsection 1 shall
be implemented on January 1, 1989, and shall only
continue in force and effect until the patient
catastrophic injury fund is found to be actuarially
sound. The determination that the fund is actuarially
sound shall be made by the commissioner. The
10 assessment shall only be reinstituted upon order of
11 the commissioner based upon evidence that the fund is
12 no longer actuarially sound. The order shall only be
13 made following notice and hearing to interested
14 parties.

15 Sec. 11. NEW SECTION. 147B.10 LIABILITY OF
16 PATIENT CATASTROPHIC INJURY FUND -- STANDING
17 APPROPRIATION.
20018 The patient catastrophic injury fund is liable for
19 all sums to be paid exceeding five hundred thousand
20 dollars under a judgment, verdict, award, or
21 settlement approved by the court with respect to an
22 occurrence of medical malpractice in this state.
23 There 1is appropriated from the general fund of the
24 state to the patlent catastrophic injury fund each
£ 25 fiscal year an amount sufficient to pay any amounts
26 outstanding for which the fund is liable when all
27 moneys deposited in the fund for that year have been
. 28 expended.
29 Sec. 12. NEW SECTION. 147B.1]1 ANNUAL REPORT.
30 The commissiconer shall, pursuant toc rules issued by
31 the commissioner, on or before the first day of
2 February of each year, provide to the chairpersons,
33 vice chairpersons, and ranking menmbers of the senate
34 standing commnittees on judiciary and commerce, and the
35 house of representatives standing committees on
36 judiciary and law enforcement, and small business and
37 commerce, a report regarding claims filed against the
38 fund and claims closed involving the fund for the
39 previous calendar year. However, the report shall not
40 include any confidential information regarding a claim
41 currently being litigated or which will be litigated,
42 or a claim where the parties have entered into or will
43 enter into discussions intended to result in a
44 settlement of the claim, if the release cf the
45 information may impede settlement negotiations or
46 adversely affect either party to the negotiations or
47 litigation. The report shall contaln to the extent
48 the information ls available the following
49 information:
1. Parties to the claims.

(Yo e <R o JE VW, IR IT IS W S
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2. {Causes of action.

3. Amounts tveserved or paid per c¢laim, including
the present value for structured settlements or
awards.

4. Legal fees, expert witness fees, court costs,
or other associated costs of judgments or decrees per
claim.

5. Allocated 1ioss adjustment expense.

6. Administrative costs.

7. Other claims information as Jdeemed necessary by
the commissioner.

The report is a public record.

Sec. 13. NEW SECTION. 1475B.12 CLAIM REPORT.

L. Each malpractice claim settled or adjudicated
to final judgment against a health care provider or
hospital under this chapter shall be reported to the
commissioner by the plaintiff's attorney and by the
health care provider or hospital or the provider's or
hospital's insurer within sixty days following final
disposition of the claim. The report to the
commissioner shall state the foliowing:

a. The nature of the claim and date of occurrence.

b. The alleged inijury and tne damages asserted.

c. Attorney's fees and expenses incurrsd In
connection with the claim or defense.

d. The amount of any settlement or judgment.

€. The name and address of each health care
provider or hospital assessed any feult or found to be
liable under chapter 668.

2. The commissioner shall forward the neme oOf
every health care provider, except a hospital, against
whem a settlement has been made cor judgment has been
rendered to the appropriate licensing wvoard of the
nealth care provider for any action it deems to ue
appropriate under the circumstances.

3. The commissioner shall forward the identity of
2very hospital against which a settlement has oeen
made or Jjudgment has been rendered to the department
cf 1lnspections and appeals for any action it deems to
be appropriate under the circumstances.

Sec. 14. NEW SECTIQON. 147B.13 CATASTROPHIC
INJURY FUND ADMINISTRATOR.

The commissioner may appoint an administrator fo
perform all duties and responsibilities pursuant to
this chapter. The administrator shall serve at the
pleasure of the commissioner. The salary and expenses
of the administrator shall be paid from the fund.

Sec. 15. NEW SECTION. 147B.14 ADMINISTRATION.

The commissioner shall provide staff services
necessary [or the implementation of this chapter, or

_8_
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may contract with an insurance company licensed to do
business in this state, or both, to perform any
administrative duties of the commissioner pursuant to
this chapter. The commissioner shall retain
supervisory contreol over all services for which a
contract is entered into. All reasconable costs and
charges incurred in the administration of this chapter
shall be paid from the fund.

Sec. 16. NEW SECTION. 147B.1S5 RULES.

The commissioner shall adopt rules pursuant to
chapter 17A for the efficient administration of this
chapter in accordance with its terms and intent.

Sec. 17. NEW SECTION. 147B.l6 INDEMNIFICATION
AGREEMENT.

1. A hospital and a health care provider may agree
that the hospital shall indemnify the health care
provider for any liability of the health care provider
arising while the health care provider is providing
services at the hospital. The agreement may also
provide that the hospital shall indemnify the health
care provider for liability arising from services
provided outside of the hospital. The agreement shall
not provide for indemnification of liability arising
from services provided by the health care provider in
another hospital.

2. A hospital may, before entering into an
agreement pursuant to this section, require the health
care provider o previde information regarding all
claims filed against the health care provider and
losses resulting from the claims,

Sec. 18, NIZIW SECTION. 147B.17 ADVANCE PAYMENT
NOT ADMISSION.

A payment made by a health care provider or
hospital or the health care provider's or hospital’s
insurer or surety to or for the patient or any other
person on the patient's behailf in advance of a final
determination of iiability shall not be construed as
an admission of liability for injuries or damages
suffered in a medical malpractice action. In the
event of an advance payment, the court shall reduce
the judgment to the plaintiff by the amount of the
advance payment. If the advance payment exceeds the
liability of the defendant, the court shall order any
adjustment necessary to equalize the amount under
which each defendant is obligated to pay and in no
case shall an advance in excess of the amount found to
be due be repayable to the health care provider or
hospital or the issurer or surety making the payment.

Sec. 19. NEW SECTION. 147B.18 SETTLEMENT NOT

ADMISSION.
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1f at any time the health care provider, hospital,
an insurance carrier, & surety, or fne2 fuind tendesrs
payment to the patient or a person ac:-ing on the
patient's behalf of any sum for the purpose of
settlement and not as an advance, th=2 tender shall not
be considered an admission cf liability by the health
care provider or hcspital. Litablility cr fault 1is not
deemed admitted as a macter ¢ law.

Sec. 20. NEW SECTION. 147B.19 FRIVOLOUS ACTIONS.

In all cases against a health care provider or
hospital under this chapter, the court may, in its
discretion, upon application by the prevailing party
and in an amount determined by the court, charge
reasonable attorney fees as costs payable to the
prevailing party, if the court finds that the lcsing
varty did not have a reasonable l:ikelihood of recovery
or a reasonable likelihoocd of a successful delense.
The charging of costs under this section is the sole
responsibility of the ramed parties and shall not in
any way be considered a cost of defense or reduce in
any manner insurance coverage provided to either party
thereby reducing the amount of coverage available for
the payment of any judgment rendered against that
party.

Sec., 21. NEW SECTION, 147B.20 DEFENSE COSTS.

Coverage for medical malpractice under the fund and
under professional liability policies or other items
posted for proof of financial responsibiiity to comply
with the reguirements of this chajprer shall include
defense costs and allocation for loss adjustment
2xpense. Such benefits or coverage shali nct 1n any
way reduce the coverage available to provide for
payment of judgments by a health care provider or
hospital to an injured party.

Sec. 22, NEW SECTION. 147B.21 FAILURE TO
QUALIFY, '

1. A health care provider or hospital who fails to
qualify under this chapter is not covered by this
chapter and i1s subject to liability under any
applicable doctrine of common law. A patient's
remedies against a nongualified health care provider
or nospital shall not be affected by this chapter.

2. A health care provider need not be a resident
of this state to be eligible for coverage under this
cnapter. A nonresident may submit an application to
the commissioner or the commissioner's designee to
qualify for coverage under the terms and conditions
provided by rule.

Sec. Z3. NEW SECTION. 147B.22 ACTION -- AMOUNT
RECOVERABLE -- SETTLEMENT.

_10.-.
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1. Parties commencing an action governed by the
provisions of this chapter have all rights afforded to
them under common law unless provided otherwise, and
actions shall be commenced and governed as provided
for under the rules of civil procedure.

2. The fund shall not be a named party to any
suit. However, notice of suit shall be served upon
the commissioner.

3. Payment of policy limits by the health care
provider's or hospital's professional liability
carrier or surety absclves the health care provider or
hospital from any additional individual liability.

The payment of policy or bond limits or any portion
rhereof must be coordinated with the fund and shall
not absolve the carrier from participation in the
defense of the fund on behalf of the health care
provider or hospital. The payment of policy or bond
limits or any portion thereof shall not affect the
injured parties' right to a jury trial.

4. The fund may participate in the settlement of
claims prior to a health care provider's or hospital's
liability carrier or surety tendering policy limits.

5. If multiple health care providers or hospitals
are named as individual defendants, this chapter
applies only to those providers or hospitals who are
qualified under this chapter.

Sec. 24. NEW SECTION. 147B.23 STRUCTURED
JUDGMENTS.

1. *In a medical malpractice action against a
health care provider subject to this chapter, the
verdict shall be itemized to distribute the mcnetary
damages, if any, between past loss and future loss.

In a trial to the court, the court shall itemize its
findings in accordance with this sectlion.

2. The court, in a medical malpractice action
subject to this chapter in which a damage award for
future injuries to a party exceeds one hundred
thousand dollars and upcn application of one of the
parties, shall enter a judgment ordering the portion
of the award to the party in excess of one hundred
thousand dollars to be paid in periodic payments,
subject to the limitations contained in this section.
The court shall make a specific finding as to the
dollar amount of regular payments which will be
required to compensate the party periodically for loss
of future income and future noneconomic harm, based
upon the life expectancy of the party and the damages
awarded. The periodic payments shall reflect interest
in accordance with annuity principles. The judgment
shall specify the recipient of the periodic payments,
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to be made.  The judgment shall gpecify she amount of
and ths purposes [or which (he balance of tie judgm=n
awarded for the future care &nd treatment of the party

may be used.

3. Attornev fees oi the paur ty receiving an award,
if payable out of the judgment, shall be assessed by
the court and appiied pro rata against amounts awardec

for past injuries and for futi-e injuries. The amount
determined by the court 2o bz payable our of damages
tor future injuries shall b deducted by the court
from the amount to be ordered paid as provided in this
subsection, and shali be decuicrtec pro rata from those
amounts awarded, if any, for lcoss of future income,
future expenses for care and treaiment, and future
ncneconomic harm. The amount Of attorney fees
attributable to the award for ruture injuries shall be
payables upon entry of judament.

4, If a judgment has been entered ordering
periodic payments pursuant to this section, the healtn
cave provider's insurer shall pay to the fund the
amount for which the insurer is liable under this
chaptE;, after apportionment of costs cf defense, for

stribution by the fund to the party receiving the
awara.

5. If a judgment has been entered ordering
periodic payments purstant to this section, the fund
3hail make the payments as crderez or, alternatively,
the fund may parchase an annuity from an insurance
company admitted tc dc business in this state
sufficlient te make the pericdic payments.

&. If the party recelving the awarc Zles, <RLunis
tn be paid for loss ¢f fvture lpncome are nayabls Lo
rhose persens Lo Whom the party recelving tiie awsra
swe: a duty of support. If the party reaceliving the
award dies pricr te paymeni 2f the amounts Tor othoi
Lne 55 of futurs lncom2, the judgment g saticfiied
inon the paymeni of all cbligations incurred up 2 bt
i I death and of the expsnses of _lndl illness and
reasonLnle buriel expenses. ARCUNts remainring ©or
scher than loss of future income upon satisfact.on

ne judgment shall rsmain in hthe Zund.

7. ExXcepl with respect {¢ amounis Iepresenting
toss ¢f future incoms, a judgment for future injuries
5 a con-ingent award, and the right to payment vesis
only ot such times and in such amounts ac accrue
pwrouant to the order specifving th2 amcant of
periodic pavments and the interve. »f those payments.

&. e cistrict court shall co 2inp jurisdiction oF
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a medical malpractice action in which the judgment in
the acticon orders periodic payments, and upon the
death of the party receiving the award in the case of
an award for loss of future income, the dependents of
the decedent or any other interested party to the
action or a representative of an interested party, may
petition the court for a modification of the judgment
and for a redesignation of the recipient of the
payments, in accordance with the rights of persons
established by this section. Unless otherwise
ordered, the redesignated recipients of payments for
loss of future income shall be paid in those amounts
and at those intervals specified in the original
judgment. Payments shall continue until the remaining
amounts designated for that purpose have been paid, or
until the death of those dependents, whichever occurs
first. If the last surviving dependent dies priocr to
depletion of the amount specified for loss of future
income, the judgment 1s deemed satisfied upcon payment
of amounts accrued up to the time of that death.
Amounts remaining for loss of future income upon
satisfaction of the judgment shall remain in the fund.

Sec. 25. NEW SECTION. 147B.24 MEDIATION SYSTEM.

The commissioner shall establish a mediation system
which consists of mediation panels to assist in the
resolution of disputes, regarding medical malpractice
between an injured party and a health care provider.

Sec. 26. NEW SECTION. 147B.25 REQUEST FOR
MEDIATION.

1. An injured party who may have a cause of action
against a health care provider or hospital as a result
of an injury alleged to have occurred as a result of
medical malpractice may file a request for mediation.
However, if the injured party has filed a court action
claiming a cause of action against a health care
provider or hespital as a result of an injury alleged
to have occurred as a result of medical malpractice,
the injured party shall file a request for mediation
within fifteen days after the date of filing.

2. A request for mediation must be in writing and
must include all of the following:

a. The name end address of all injured parties.

b. The name and address of the injured patient, if
not included in paragraph "a".

c. The name and address of all health care
providers and hospitals alleged to have committed
medical malpractice resulting in the injury.

d. The condition or disease for which the health
care provider or hospital was treating the injured
party when the alleged medical malpractice occurred.

_13_
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following members appointed by the commissioner:

a. One public member who is neither an attorney
nor a health care provider and who is selected from a
list of ten public member mediators appointed by the
commissioner every two years. A member on the list
may be reappointed to the list.

b. One attorney who is licensed to practice law in
this state.

c. One health care provider as follows:

(1) Except as provided in subparagraphs (4) and
(5), if all respondents named in the request for
mediation are health care providers, a health care
provider who is licensed to practice in this state and
who is selected from a list prepared by the Iowa
medical society.

(2) Except as provided in subparagraphs (4) and
(5), if none of the respondents named in the request
for mediation is a health care provider, a health care
provider who is licensed to practice in this state in
the same health care field as the respondent and who
is selected from a list prepared by the examining
hoard that regulates health care providers in that
health care field.

(3) Except as provided in subparagrapns (4) and
(S}, if more than one respondent is named in the
request for mediation at least one of whom is a health
care provider and one of whom is a hospital, a health
care provider who is licensed to practice in this
state and who is selected from a list under
subparagraph (1) or (2), as determined by the
commissioner.

(4) If the commissioner determines that a list
under subparagraph (1} or (2) is inadeguate to permit
the selection of an appropriate health care provider,
a health care provider who is licensed to practice in
this state and who is selected from an additional list
prepared by the commissioner.

(5) If the commissioner determines that the lists
under subparagraph (1) or (2) and subparagraph (4) are
inadequate to permit the selection of an appropriate
health care provider for a particular dispute, a
health care provider who is licensed to practice in
this state and is selected by the commissioner.

3. If a person appointed to a panel resigns from
or is unable to serve on the mediation panel, the
commissioner shall appoint a replacement selected
pursuant to subsection 2.

4. A person shall not serve on a mediation panel
if the person has a professional or personal interest

in the dispute.
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5. Each member of the mediation panel 1is
to one huindred fifty dollars per diem plus acin
necessary expenses for each day of mediaflion
conducted. The amounts provided for under thi
subsecticn shall be paid from the mecdiation £
established under section 147B.30.

6. A person serving as a mediator is imamune from
civil liability for any gocd faith act or omission
within the scope of the mediator's powers and duties
under tnhis chapter.

Sec. 29. NEW SECTION. 14735.28 MEDIATION PERIGD.

The period for mediation shall expire ninety days
after the commisslioner receives a request for
mediation if delivered in person or within ninety-
three days after the date of malling the request to
the commissioner by certified mail, or within a longer
period agreed to by the claimant and all respondents
and specified by them iIn writing.

Sec. 30. NEwW SECTION. 147B.29 PROCLDURE.

The mediation shall be conducted without record or
transcript. Physical examinations or production of
recerds are not allowed, and no witnesses may be
subpoenaed and no ocaths may be administered during the
mediation period. However, the mediation panel or any
member of the panel may cocnsult with any expert, and
ugon authorization of the commissioner. the expert may
be cowpensated out of the mediation fund established
under sectlon 147B.3C.

Alil patient health care records in the possession
of a mediation panel shall be kept confidential! by all
members of the mediation panel and all other persons
participating ir the mediation. Any finding,
statement, or opinion made in the course of mediation
is not admissible in any court action.

Any parson participating in mediaticn may 2=
represented by counsel authorized to act for the
Derson.

Sec. 31. NEW SECTION. 147B.30 MEDIATTON FUND.

& medietion fund 15 created in the state treasury
to pay the adminiszrative expenses of the meciation
system estaonlished in this chapter. Managemen: of the
fund is vested in the commissioner.

“he mediation fund shall be financed from tfees
charged to health care providers and other fees
designated to be deposited in this fund. The
commissioner shall determine by February 1, annually,
the amount needed for the operation of tre mediation
system during the succeeding fiscal year. The
commissiconer shall assess each health care provider
and hospital an annual fee sufficisnt to finance the
-16-
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mediation system. The commissioner shall adopt rules
pursuant to chapter 17A for the collection of the
fees.

The commissioner shall submit a report on the
operation of the mediation system and on the status of
the mediation fund on or before March 1 of each year
to the majority leader and minority leader of the
senate, and the speaker, majority leader, and minority
leader of the house of representatives.

Sec. 32. NEW SECTION. 519B.1 DEFINITIONS.

as used in this chapter, unless the context
requires otherwise:

1. "Commissioner" means the commissioner of
insurance.

2. "Fund" means the Iowa medical care availability
assistance trust fund.

3. "Hospital" means a hospital licensed pursuant
to chapter 135B.

4. "Medical malpractice"” means acts or omissions
of a health care provider in the practice of the
provider's profession or occupation, or acts or
omissions of a hospital in patient treatment or care,
including but not limited to negligence, failure to
provide care, breach of contract relating to providing
care, or claim based upon failure to obtain informed
consent for an operation or treatment.

5. "Physician" means a physician and surgeon
licensed pursuant to chapter 148; an osteopath
licensed pursuant to chapter 150; an ostecpathic
physician and surgeon licensed pursuant to chapter
1504; or a dentist licensed pursuant to chapter 153.

Sec. 33. NEW SECTION. 5198.2 TRUST FUND -- DIS-
TRIBUTIONS.

1. The Iowa medical care availability assistance
trust fund is established to be administered by the
commissioner for the purposes set forth in this
chapter. Distributions from the fund shall be made on
an annual basis commencing July 1, 1989, as follows:

2. The commissioner shall, on July 1 of each year,
distribute from the fund to each eligible physician an
amount equal to the amount by which the physician‘s
premium payments for medical liability insurance for
the preceding calendar year exceeded fifteen percent
of the physician's annual gross income derived from
the physician's delivery of medical services for the
preceding calendar year. The physician shall have the
burden of establishing to the commissioner's
satisfaction the gross income derived from the
delivery of medical services in the preceding calendar
year, the amount of premiums paid for medical
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lTlability insurance in the preceding calendar yeor.
tne medical specialty practiced by the physician
during the previous calendar year, and the physicien's
eligibility to participate In the premium assistancs
nlan.

b, If the amount in the {und .% 1inadequate tc pay
in full all claims to qualified physicians, the amoun:
paid to each eligible physician shall be prorated.

2. The amount of premium payments consicdered under
this section shall not be less than or exceed the
oremium amount necessary for the physician to obtain
medical liability insurance coverage in an amount of
orne million dollars per cccurrence and three miliion
dollars annual aggregate. If a physician appiving for
assistance is currently payling premiums for coverage
in excess of one miilion dollars per occurrence and
three miilion dollars annual aggregate, the department
shall determine the premium amcunt which would be paid
if coverage were limited to one million dolliars per
occurrence and three million dollars annual aggregate.
Tf more than one policy is in effect during a calendar
year for which application for assistance is made, the
premium paid under each policy shall be prorated by
the number of months the policy is in effect during
that calendar year, and the amounts determined for
each policy for that year shall constitute in total
the premium paid for the calendar yea:.

If a single policy provides coverage for mcre than
cne physician, the commissioner shall determine the
amcount c¢f premium to be attributed to the coverage for
the applying physician.

3. An eligible physician entitled to a
gistributicon under this section must file ar
applicatior with the commissioner on or before May 1
of the year following the year for which assistance is
soucht. Fallure to file an application by May 1 of
any vear constitutes a waiver of any distributicn to
«#0ich the physician might have been entitled for thne
wroceding year. ‘The commissioner shall provide the
epplication form.

4. Pricr to making a distribution to an eligible
prhysician, the commissioner shall obtain an assignment
of any right the physician may have to a dividend,
refund, or relmbursement of premium under the terms of
the physicilan's medical liabllity insurance contract

. Amounts received by the commissicner as
esult of the assignment shail bhe deposited in the
The commissioner's rights under an assignment
not exceed the amount distributed to the
sicizn unéder this section.
_18_
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Sec. 34. NEW SECTION. S519B.3 PHYSICIAN
ELIGIBILITY.

1. A physician is eligible to receive a
distribution if the physician files an application for
a distribution as provided in section 519B.2, and
meets the following requirements:

a. The physician was engaged in the active
practice of medicine in Iowa during the entire
preceding calendar year.

b. The physician was insured with an insurance
company admitted to this state under a policy of
medical liability insurance during the entire
preceding calendar year providing coverage in an
amount of at least one million dollars per occurrence.

c. The physician had staff privileges during the
entire preceding calendar year at a hospital in this
state, which had an emergency room and which required
physicians with staff privileges to provide, when
needed, medical care to unassigned patients entering
the hospital through the emergency room. The
physician has the burden of establishing to the
commissioner's satisfaction that the physician was
available to provide medical care to unassigned
patients and that, when needed, did provide medical
care to unassigned patients entering the hospital
through the emergency room.

d. The physician has not incurred two or more
claims for medical malpractice resulting in judgments,
awards, or settlements exceeding one hundred twenty-
five thousand dollars each in the preceding five
years. Payment of a claim by an uninsured physician
exceeding one hundred twenty-five thousand dollars
shall be counted when determining the number of
judgments, awards, Or settlements under tnls
paragraph.

e. The physician does not have an unsatisfied
medical malpractice judgment which was entered within
the preceding five years, or if one exists, the
physician can show that at least two hundred fifty
thousand dollars of the judgment has been satisfied.

2. The burden to establish eligibility under all
criteria in this chapter by c¢lear and convincing
evidence is upon an applying physician.

Sec. 35. STUDY OF MEDICAL SERVICES. The division
of insurance shall conduct a study to determine where
the state is experiencing a shortage of needed medical
cervices, which shall be based on the availability of
physicians by geographic area and medical specialty.
The division shall consider the following factors in
conducting the study:
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1. the supply and demend {or w~dical services and
faciiities.

2. The heaith of the population in a geographic
ares, including mortaiity, morbidity, anrd births,

3. Any other reievant demcgravhic informacion
which indicates the need for medical services and
facilities.

The results of the szzucy shall be reported on or
pefore January 15, 1889, to thne governor, majority and
minority leaders of the senace, and the speaker and
majority and minority leacers of the house of
tepresentatives.

Sec. 36. APPROPRIATION. Thwere is appropriated
from the general fund of the s-aie to the division of
insurance in the department of commerce for the fiscal
year beginning July 1, 1988, and ending June 30, 1589,
one hundred fifty thousand doliars, or as much therecof
as 1s necessary, for services necessary for the
implementaticr of sections 32 through 34 this Act. In
addition, the commissioner shall provide an estimate
¢f the cost of the program and shall provide that
estimate to the governor, majority and minority
leaders of the senate, and the speaker and majority
and minority leaders of the house of representatives
on or before January 15, 1989.

Sec. 37. Sections 1 through 31 of this Act appily
oniy to occurrences after January 1, 1389.

Sec. 38. Sections 32 through 4 cf this Act take
effect on January 1, 1850, with tre 1initial

dicztribution to be made tc eligible physicians

mmencing July 1, 1990, for the 1989 calendar year."

2. Title page, bty striking lines i through 11 and

serting the folilowing: "Arn Act relaling to healith
cave providers, hospitals, and patients by providing
for the creation of a patient catastrecphic injury funrd
£cr neaith care provi;e s and hosnitals, egtablisning
a surcharg= and a special surcharge to t=2 deposited in
the fund, prmv*dinc for an assessment on hospital
charges, establishing gqualifications for a nealtn care
srevider, hospital, ¢r patient to be protected by the
fura, =stablishing & limitatlion on rhe liability of
the fund, and a nealth care provider or hospiza:r,

esteblishing a ~tuuy and certain other powers and
dut‘es of the commissioner of insurance, providing for
ndemnification agreements between a hospital and a
JLu care pxov;der, providing that the Act does not
E o certalin contracts guaranteeing results,

shing certain reporting requirements, wroviding
appo*n ment of a fund adm_:1s_rator and Icr
ration of the fund, providing that an advance

-20-
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payment or a settlement is not an admission of
liability, providing for liability of defense costs in
certain acticns, authorizing the fund to procure
reinsurance, providing for structured settlements,
establishing a mediation system ensuriag the
availability of physicians to all citizers of this
state by estaplishing a medical care avallability
assistance plan and trust fund, providing
2ppropriztions, establishing an effective date, and
provicdiomg for applicability.”
Ry COMMITTEE ON JUDICIARY AND
LAW ENFORCEMENT
JAY of Appancaose, Chalrperson
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NATE FILE 484
ENORD BY H-5985

[sdn)

oLl
~ .
!\\-L: l‘o.)ﬁ

o AT O
,\‘ PECAL ROTE
In compliance with a written request received aApril 6, 1988, a fiscal note tor
SENATE FILE 484 AS AMENDED BY HS5985 i1s hercby suhmitted pursuant to Joint Rule
L7. Data wused 1in deveioping this V{iscal note are available from the
Legislative Fiscal Bureau to members of .the legislature upon request.

ey

Scrate File 484 as amencded by H 5985 creates an excess liability fund for
health care providers, establishes a surcharge tu be deposited into the fund,
establishes a special surcharge, estabiishing qualifications for a health care
provider or a patient £o be protected by the fund, e¢stablishing a maximum
limitation on the iiability of the fund, creation of a compensation review
board, authorization of the fund to procure reinsurance 10 protect the fund,
authorization of the fund to provide primary insurance coverage to health care
providers and providing for structured settlements.

; Explaration

: The patient compensation injury fund is cxpected to reduce lnsurance premiums
! by establishing & fund that would exempt health care providers from cectain
limits of iiability. The fund would e¢ffeciively reduce the amount of liability
for which a healith care provider couid be lizble. The fund would be financed
by a 1% charge on hospital billings for inpaCtient acute care secrvices and an
annrual surcharge based on premiums paid by health care providers for liability
- coverage. The fund wiil pay malpractice awards from $500,000 to $3 million,
f and a health carc professional and hospitals shall provide coverage for awards
; under $500,000 and over $3 million.

A mediation service 1is establishad that would require an injured party to
request mediation within fifteen days after filing a court action. Pecsons
who have not filed a court action may also participate in mediation, however,
it is mandatory. Mediation services wiii be funded by imposing an $11.00
fiiing tee for mediation hearings.

The amendment establishes a lowa Medical Care Availability Assistance Trust
Fund for physicians who cannot afford their medical malpractice premiums.
Physicians are eligible to receive compensation from the fund if their annual
pross income derived from delivery of medical services.

Fiscal Effect

1. The Patient Compensation Fund is estimated tc produce approximately $6.5
million annually. It is unknown what amount would be paid out of the fund
for c¢laims within the established limits. However, the commissioner of
Insurance shall determine wher health care providers and hospitals would
no longer have to pay inte the tund, but would also require the genersl
fund to be liable for any awards that could not be covered by the amount
in the Patient Compernsation Fund.

. 2. A mediation fund s cstablished by charging a $11.00 filing fee on the
number of malpractice cases brought before the courts. It is unknow how
much wiil be generated as a result of the filing fee, as it depends upon
the number of malpractice cases f{iled. ‘
i
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Twe, Filscal Note, Scrate File 484, as amended i H-5985

®

3. The Insurance Division shail distribute from funds appropriated from the
general fund to physiclaps an amount equzl to the amount by which the
physicians premium payments for medical liability insurance exceed 15% of
the physician's annual gross income. The bill appropriates $150,000 to
the lowa Medical Care Avatlability Assistance Trust Fund.

4. Section 35 of the amendment requires <the Insurance Division of the
Department of Commerce to conduct a study to determine where the state
has a shortage of needed medical services. No additional funds or staff
are needed.

Source: The Insurace Division ot the Department of Cemmerce {LsB 2860s, JEM)

APRIL 6, 1988 BY DENNIS PROUTY, ['ISCAL UIRECTOR
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SENATE FILE 484

“' H-6255

1 Amend the amendment, H-5985, to Senate File 484 as

amended, passed, and reprinted by the Senate, as
3 fcllows:

1 1. Page 1, iine 34, by striking the figure
5 "1478.12" and inserting the following: "147B.13".
6 2, Page 1, by inserting after line 39 the
7 following:
8 ! "Future injuries" means all legal harm
9
0

*

relating 2o an iniury which the trier of fact

determines will be incurred by the injuredé party
subsequent to the entry cf judgment.”

12 3. Page 2, line 31, by striking the words "or
+3 special surcharge".
14 4. Page 2, lines 32 and 33 by striking the word
15 and €figure "or 147B.8".
16 5. Page 3, line 4, by striking the words "or
17 special surcharge".
i8 6. Page 3, line 5, by striking the word and
19 figure “"or 147B.8".
20 7. Page 3, line &, by striking the words "or the
21 commissioner's designee".
22 8. Page 3, line 9, by striking the words
23 "financial responsibility" and inserting the
24 folleowing: "insurance".
: 25 9. Page 3, by inserting after line 21 the
‘ 26 following:
7 "Sec. . NEW SECTION. 147B.3A NOTICE -- AP-
28 PLICATION FEE.
29 1. Prior to consideration for qualificaticn

30 pursuant to this chapter, a health care provider shall
31 give notice to the commissioner of the provide:'s

32 intention to qualify. The notice of intention shall
33 be accompanied by a one-time application fee of fifty
24 dollars for health care practitioners and five huncred
35 dollars for hospitals.

36 2. Fees received by the commissioner pursuant to
37 subsection 1 shalil only be expended for purposes of

38 payment of the reasonable expenses incurred or to be
39 incurred in the implementation ¢of this chapter.

40 3. To the extent that fees received pursuant to

i1 subsection 1 are in excess of the expenses of

42 implementation of this chapter, the commissioner shall
43 transfer the excess fees to the fund.

44 4. Notice and application fees receivecd subseguent
45 t0 the implementatiocn of this chapter shall be pnlaced
46 in the funé upon receipt."

47 L0. By striking page 3, line 40 through page 4,
48 line 40.
4 12 Page 4, by striking lines 47 and 48 and

F

l' S0 inserting the following: “gualifying claims under
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147B.74, an e fund iz
purposes. Appropriatlions re

12. Page 5, by siZriking lines
inserting the following:

"a. The arnual surcharge shall not exceed the
difference of the premium amcunt which the health care
provider or hospital would pay annually to maliatain a
policy of mecdical liability insurance providing cne
million dollars of coverage :ess the premium amount
which the nealth care provider or hospital pays or
would pay to maintain a policy of medical liabillicy
insurance providiag five hundred thousand dollars of
coverage."

13. Page 5, by striking ilines 25 through 27 and
inserting the following: “section 1473.3 is due and
payable at the time the health care provider or
hospital gualifies pursuant to section 147B.3, and is
payable".

14. Page 6, by striking lines 3 through 22 and
inserting the following:

"Sec. 9. NEW SECTION. 147B.8 REINSURANCE."

15. Page 6, lines 28 and 29, by striking the
words "or special surcharge”.

16. By striking page 6, line 32 through page 7,
line 3 and inserting the following:

“1. An assessment of one percent 1s imposed on
patient billings for inpatient acute care services and
routine and surgical outpatient services, other than
those inveoiving Medicaid or Medicare, by hospitals
beginning January 1, 1989. This assessment shall be
collected by the hospital and the assessments recelved
shall be remitted by the hospital to the patient cata-
strophic injury fund monthly. A hospital shall nct be
responsible for the collection or remittance of
assessments on billings deemed uncollectible by the
hospital.

2. The assessment created by this section shall be
charged to and paid in full by the primary payor and
shall be considered a covered benefit for purposes of
third-party reimbursement. A primary payor's
obligations under this section shall not be altered by
contract or agreement."”

17. Page 7, lines 11 and 12, by striking the
words "fund is no longer actuarially sound™ and
inserting the follcocwing: 'reinstatement of the
assessment 13 necessary to maintaln actuarial
soundness of the fund".

18. Page 7, by inserting after line 28, the

_..2_
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following:

9
"Sec. . NEW SECTION. 147B.10a FUND NOT PART
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28
29
30

1
A

32
33
34
35
36
37
38
39
49
41
42
43

~
&4

45
46
47

&
4

49
50

OF THE I0W3A4 INSURANCE GUARANTY ASSOCIATION.

The fund 1s not an insurance coampany oOrf lLasurer
under the laws of this state and shall not be a member
of, nor be entitled to file a claim against, the Iowa
insurance guaranty association created under chapter
51s8B."

13. Page 8, by striking lines 13 through 40 and
inserting the following:

"Sec. . NEW SECTION. 147B.12A PROFESSIONAL
LIABILITY PREMIUM DISCOUNT.

Every i1nsurer providing a policy of professional
iiability insurance to a health care provider in Iowa
on or after Januvary i, 1989, shall review the health
care provider's civil and criminal record for a period
cf not less than five years prior to the effective
date of any new or renewed policy cf insurance.

If the record establishes that the health care
oprovider is claim-free for the period, the insurer
shall do one of the fecllowing accerding t¢ rules
established by the commissioner:

1. Discount the provider's premium by an amnount o
be determined annually by the commissicner.

2. Issue the health care provider a policy based
upon a preferred risk selection program, if the
insurer has previously established such a program.

3. Specifically provide within the policy a review
of the underwriting considerations acccunting for the
fact that the provicer has had no claims within the
last five years. However, the policy may be reviewed
oy the commissioner for reasonableness of underwriting
considerations, and the commissioner may order that
the underwriting considerations be replaced by a
discount in the minimum amount provided in subsection
l.fl

20. Page 9, by inserting after lire 8, the
following:

"The administrator and all persons emplcyed or
contracted with to provide staff services necessary
for the operation of this chapter are employees of the
state for purposes of chapter 254, but for no other
purpcses.”

1. Page 10, by striking lines 9 through 24.

22. Page 10, line 25, by striking tne words
"DEFENSE COSTS" and 1lnserting the following: "COSTS
Or DEFENSE",

23. Page 10, line 26, by striking the word
“"Coverage" and inserting the following: "1.
Coverage".

_3_
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24, Page 10, by ing=rting after line 34, the
following:

"2. The administ o) ¥ Loy the services of
outside legal counsel to defend the fund against
claims and to assis:z a health care provider's insurer
in defending a claim.

3. The administratcr may, by agreement with the
health care provider's insurer, ailow the health care
provider's insurer to provide a defense for a claim
against the health care provider and the fund. The
administrator and the health care provider's insurer
may agree to any appcrtionment of the costs of
defense.

14 4. All actual expenses of collecting, protecting,
15 and administering the fund shall be paicd from the

16 fund, including necessary costs of outside legal

17 counsel. The attorney general is not responsible for
18 representation or legal defense of the fund."

19 25. Page 10, lines 39 and 40, by striking the

20 words "under any applicable dcctrine of" and inserting
21 the following: "as provided elsewhere in statute or'.
22 26. Page 10, line 48, by inserting atter the word
23 "rule." the following: "However, the fund shall not
24 be liable for any occurrence occurring outside of this
25 state involving a resident or nonresident health care
26 provider, unless the commissioner has by rule reached
27 an agreement of reciprocity with the other state.”
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28 27. Page 11, line 3, by inserting after the word
29 "under" the following: ‘“statute or".

30 28. Page 11, lirne 30, by inserting after the word
31 "provider" the following: "or hospital”.

32 29. Page 11, line 36, by inserting after the wocrd
33 "award" the following: "against all defendant heaith

34 care providers and hespitals exceeds the firancial

35 responsibility of those health care providers and

36 hospitals required under section 147B.3 and where the
37 fund is responsible for paying damages".

38 30. Page 12, lines 8 and 9, by striking the words
39 "assessed by the court and".

4 31. Page 12, line 22, by inserting after the word
41 "provider's" the following: "or hcspital's”.

42 32. Page 13, line 27, by inserting after the word
53 "provider" the following: “or hospital®.

44 33, Page 14, line 7, by inserting after the word
45 "providers" the follcwing: "and hospitals”.

46 34. Page 14, lire 10, by striking the werd

47 "eleven" and inserting the following: ‘“rtwenty".

48 35, Page 14, line 11, by inserting after the word
49 “commissioner" the fcollowing: ", to be depesited in

r
50 the patient catastropnic irniury fund created purzuant
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i 0 section 147B.6".
36. Page 15, line 12, by inserting after the word

“"providers" the following: “"licensed under chapter
148 or 150A".

37. Page 15, lines 14 and 15, by striking the
words "lIowa medical society" and inserting the
following: *“board of medical examiners”.

38. Page 15, line 18, by inserting after the word
"provider" the following: “licensed under chapter 148
10 or 150A".

11 39. Page 16, by striking lines 5 and 6 and
12 inserting the following: ‘“subsection shall be paid
13 from the patient catastrophic injury fund created
14 pursuant to section 147B.6."
15 40. Page 16, by striking lines 21 and 22 and
16 inserting the following: “transcript and all parties
17 shall be in attendance unless excused by the panel.
18 Discovery is not allowed, and no witnesses may be".
19 41. Page 16, by striking lines 27 and 28 and
20 inserting the following: “be compensated out of the
21 patient catastrophic injury fund created pursuant to
22 section 147B.6."
i 23 42. By striking page 16, line 38, through page
24 17, line 3, and inserting the following:

i “Sec, . NEW SECTION. 147B.30 MEDIATION SYSTEM

OO0~ U s Lt

iy EXPENSES AND REPORT.

The administrative expenses of the mediation system
28 established in this chapter shall be paid out of the
29 patient catastrophic injury fund created pursuant to
30 section 147B.6."
31 43. Page 17, line &, by striking the word "fund"
32 and inserting the following: "system expenses”.
33 44. Page 17, by inserting after line 9 the
34 following:
35 "Sec. . Section 258A.4, subsection 1, paragraph
36 1, unnumbered paragraph 2, Code 1987, is amended to
37 read as follows:
38 The commissioner of insurance shall by rule in
39 consultation with the licensing boards enumerated in
40 section 258A.1 and the department of public health,
41 require insurance carriers which insure professional
42 and occupational licensees or hospitals licensed
43 pursuant to chapter 135B for acts or omissions which
44 constitute negligence, careless acts or omissions in
45 the practice of a profession or occupation or_patient
46 care to file reports with the commissioner of
47 insurance within sixty days following final
48 disposition of each malpractice claim settled or
49 adjudicated. If the lLicensee or hospital is not
50 insured by an insurance carrier admitted in this

”. -5-
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[ Autorney' s fees and expenges incu
conneciion with the claim or defense.
) _The amcunt of any settlement or judgment.
(5) The name and address of the licensee or
bocgltal. The ccmmissionher ©f insurance shaii forward
reports phrbuAht to tils sect.cn to the appropriate
licensing board or to the department of public heaitn.

Reports of a ttlement shall at the recuegg“gfﬂgqi
Qartz_gp‘tne set iement be confidential anc not a
public record.

Sec. . NEW SECTION. 258A.%A DUTIES OF CERTAIN
MEDICAL LICENSEES.
1. As used in this section, unless the context
otherwise requires, "licensee" means a person subject

to the authority of a board specified in section
258A.1, subsecticn 1, paragraph "3i", "1", or "m", or
subject to chapter 135B.

2. A licensee shall make & report within seven
days to the appropriate licensing authority of any act
which the licensee knows or should reasonably know
constitutes malpractice, unauthorized practice, or
prefessional misconduct. Where a hospital is a
licensee, the hospital administratcer shall wmake a
report within ten days c¢f any such acts by a person
licersed under chapters 148, 150A, 152, or 153.
Reports required under this section shall, whe:e
applicable, be ccordinated with a report required
under secticn 147.135, subsection 3. Fallyre te make
the report is grounds for licensee discipline and a
civil penalty of not less than five hundred dollars
nor more than five thousand dollars. Fines collected
pursiant to this section shall be transferred no the
patient catastrophic injury fund created in section
147B.¢ for use as authorized in chapter 1478,

3. A report received pursuant to this section 1is
cenfidential arnd shall not be released oy the
licensing hoard except where an action againast the
health care provider or hospital has been comcenced
and tne release 1s pursuant te a court order, In no
case shall the identity of the licensee making the
repcrt under subsecticon 2 be disclosed. Upon receipe

The aiieged injury and the damages
o7

of & report pursuant to this section, tne licensing
_6_
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:_'ooard shall investigate and take action as appropriate
and within the authority provided in this chapter.

4. The duties in this section are in addition to
any other duties of licensees and licensing boards
contalned elsewhere in this chapter. _

Sec. . NEW SECTION. 515A.31 REGIONAL PRICING
-— AUTHEORIZATION TO COMMISSIONER -- PROCEDURE.

1. The commissioner of insurance shall conduct an
examination of insurance rating practices relating to

10 the use of nonstate specific experience 1in the setting

11 of rates in this state, and shall take or recommend

12 such action as necessary to maximize the impact which

13 state experience has oan the setting of rates in this

14 state,

15 2. For purposes of such action, the commissioner

16 may do all of the following:

17 a. Determine which lines of insurance necessary to

18 the public welfare and safety are presently not price

19 competitive.

20 b. Determine the lines of insurance which have

21 sufficient state experience and permit the use of only

22 state experience for ratemaking purposes.

23 ¢. Determine which lines of insurance presently

24 lack sufficient state experience credibility and allow
‘the use of regional experience to augment present

i state experience for ratemaking purposes.
d. Determine which lines of insurance presently

28 lack sufficient state and regional credibility and
29 allow the use of countrywide experience to augment
30 present state and regional experience for ratemaking
31 purposes.
32 e. Determine which states, jurisdictions, or
33 rating areas are excessively dissimilar to this state,
34 and suggesting the prohibition of their inclusion in
35 any countrywide experience used for ratemaking
36 purposes in this state. For purposes of this
37 paragraph, excessively dissimilar may be measured by
38 evidence including, but not limited to, the following:
39 (1) The number of suits per one hundred thousand
49 population in a covered line.
41 (2) The average size of judgments, awards, and
42 settlements in a covered line.
43 (3) The significant differences in civil justice
44 systems or procedures.
45 (4) The significant differences in insurance
46 regulatory systems or procedures.
47 3. Prior to taking any action pursuant to this
48 section, the commissioner shall publish notice of such
49 action in the Iowa administrative bulletin not less
iO than sixty days prior to the proposed action. Any

A -7-




moy recuest & neariag concerning
renienepration .t
oy striking iines :3 and 14, and
folicwing: “five hundred thousand
occurreace. If a ohysician applying for”.
18, by striking iines 16 and 17, and
folleowing: iin excess c¢f five hundred

- 1

inserting
thousand ars per oceurrence, the department”.

47. 18, by striking lines 19 and 20, and
inserting the following: "1f coverage were limited to
five hundred thnousané dellars per occurrence.”

48. Page 19, line 14, by striking the words "one
million" and inserting the foilowing: "five hundred
thousand”.

49. ©Page 19, by inserting after line 43 the
following:

"3, The commissioner may waive the reqguirements
provided in subsection 1, paragraphs "a", "b", cr "c",
if the physician establishes that it was not possible
for the physician to meet the reqguirement through no
fault of the physician."”

50. Page 19, line 45, by inserting after the word
"insurance" the following: ", in conjunction with the
department of public health,”.

51. Page 20, line 37, by striking the words "“and
a spectital surcharge".

52. By renumbering, relettering, or redesignating
and correcting internal references as necessary.

By JAY of Appanoose
GRONINGA of Cerro Gordo
HALVORSON of Clayton
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H-6255 FILED APRIL 6, 1988
ADOPTED (p. ‘~#+)

SENATE FILE 484
H-6261

amend amendment, H-5985, to Senate File 484, as
amended, passed, and reprinted by the Senate, as
follows:

1. Page 1, line 41, by inserting after the figure
"148," the fcllowing: "150,".

2. Page §, by striking line 23 and inserting
following: "the amount necessary to assure that
fund is actuarially sound.”

3. Page 17, line 38, by striking the words
"commencing July 1, 1889".

4. Page 20, lire 25, by inserting after the
figure "1989." che follewing: "Appropriations to the
fund are not subject to reversion under section 8.33."

S. Page 20, lire 31, oy striking the words "July
1" and wnserting the following: M"June 307.
3v HALVCORSON ¢l Ciayion
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' H-6264
Amend amendment, E--5985, to Senate File 484, as

H-6264 FILED APRIL 6, 1988
ADOPTED - .F “¥ -~

SENATE FILE 484

amended, passed, andé reprinted by the Senate, as
follows:

1. Page 5, by striking lines 42 through 46 and
inserting the fellowing:

"Sec. . NEW SECTION. 147B.6A LIMITATIGN OF
LIABILITY.

A health care provicder or hospital gualified under
this chapter determined to be liable for an
occurrence, to which this chapter applies, resuiting
in an iniury or death of a patient arising out of
medical malpractice shali be liable for all amounts
due under a judgment or settlement recoverable by an
injuredé party in excess of any amount for which the
fund is iiable under secticn 147B.10."

2. Page 7, by striking lines 19 through 21 and
inserting the following: "all sums to be paid under a
judgment, verdict, award, or settlement approved by
the court which exceeds five hundred thousand dollars,
but dces not exceed three million dollars, with
respect to an".

3. Page 7, by inserting after line 28, the
following:

“However, the fund i= liable for the repayment to
the general fund for any amounts expended for payment
of any claims under this chapter. These amounts shall
he repald out of any amounts collected pursuant to
this chapter in subseguent years which are in excess
of the amount determined by the commissioner necessary
to maintain the fund in an actuarially sound manner."

4. By renumbering as necessary.

By JAY of Appanoose
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12
i3
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
25
30
31
32
33
34
35
36
37
38
39
40
41
§2
43
44
35
15
47
48
49
50

Page 2 R
made policy was notT

-
i

-

Amend the arendmenc
amenced, passed, and roprinta2d by the Senate, as
follows:

i. Page 3, b

llcwing: "as

r ed in subsecticn 1 and pays a
one-time surchar as may be determined to be
appropriate by the commissioner. The amount of the
surcharge shall not exceed the cost oI five hundred
thousand dollars of medical liability coverage abcve
the initial five nhundred thousand dollars of medical
liability coverage for the period subsequent to the
nealth care provider's retirement or ceasing to do
business. The commissiorer shall adopi rules to
implement this subsection.”

2. Page 5, line 48, by striking the word "The"
and 1nserting the follicwing:

"l. The".

3. Page 6, by inserting after line 2 the
following:

"2. If at any time prior tec the health care
provider's or hospital's qualification under this
chapter, the health care provider or hospital had
acquired coverage under an occurrence form policy of
medical liability insurance for an occurrence of
alleged medical malpraciice occurring during the term
that policy was in effect, the fund shall provide
coverage oniy for claims for alleged medical
malpractice covered under tne policy to the extent
that a judgment or settlement exceeds the limits of
the policy.

3. The fund shall not provide coverage for a
medical malpractice claim against a health care
provider or hospital qualilified under this chapter 1if
the mecdical malpractice claim was macde against that
health care provider ¢r hospital prior teo the time of
the nealth care previder’'s or hospital's quaiification
under this chapter.

4. The fund may provide coverage for an alieged
occurrence of medical malprachice by a health care
provider or hospital which occurred prior to the
heglth care provider's or hospital's gqualification
under this chapter if the health care provider or
hospital had not received notice and the health care
provider or hosp;tal had 2 claims mace pclicy of
medical liability insurarce in effect immedlately
prior to the health care provider's or hospltal’s
gualification under this chapter. A health care
provider or hospital may be required 1o ray a

urcharge for such coverage as determined by the
commissioner tc he appr opriste 1f the prior ciaims

; HEEVR h I Ton M 3oes e [ ¥
trixking lire 10 and ingerting the
L
9

r mature.,”

By GRONINGA o2 (2rro Gorco

-6263 TFILED AFRIL 6, 19€&8
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SENATE FILE 484

Anend the amendment, iH-5985, to Senate File 484, as

‘ H-6269
' 2 amended, passed, and reprinted by the Senate, as
__.3 follows:

r

&

1. By striking page 1, line 5 through page 8,

A 5 line 12.

6
7
8

2. Page 8, line 17, by striking the word
“commissioner” and inserting the following: "health
data commission".

3. Page 8, line 21, by striking the word
“commissioner" and inserting the following: “healthn
data commission".

4. Page 8, line 30, by striking the word
“commissiorer” and 1nserting the following: “nealth
data ccmmission",

5. Page 8, line 36, by striking the word
"commissioner" and inserting the following: "health
data commission”,.

6. By striking page 8, line 41 through page 13,
line 22.

7. Page 19, by inserting after line 43 the

___ . Section 617.16, Code 1987, is amended
by striking the section and inserting in lieu thereof
the following:

617.16 FRIVOLOUS ACTIONS.

In all cases the court may, in its discretion, upon
appiication by the prevailing party and in an amount
cetermined by the court, charge reasonable attorney
fees as costs payable to the prevailing party, if thne
court finds that the losing party did no:t have a
reasonabie likelihcod of recovery or a reasonabdble
likelihcod of a successful defense. The charging of
costs under this section is the sole responsibility of
the named parties and shali not in any way be
ccnsidered a cost of defense or reduce in any manner
insurance coverage provided to either party thereby
reducing the amount of coverage availahle for the
payment of any judgment rendered against tha: party.

Sec. . Section 668.3, subsection 7, Code
Supplemen: 1987, is amended to read as fcoll.ows:

7. When-a2 A final judgment or award is-entereés
any shall be itemized as to past and future losses.
Any party may petition the court for a determination
of the apprropriate payment method c¢f such judgment or
award. If so petitioned tne court may order that the
payment method f£or all or part of the judgment ov
award be by ctructured, periodic, or other nonlump-sum
paymencts. However, the cocurt shall not order a
structured, pericdic, ¢r other noniump-sSum payment

method 1f It finds that any of the following are true:

~

_l...
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Page 2

a. The payment method wculd be inequitabie.

b. The payment meincd provides Insufticient
guarantees of future collectibility of the 3Judgment or
award.

c. Payments made under the pavment metned could be
subject to other claims, past cr future, agaianst the
defendant or the defendant's Llasurer.

The court shall enter a *udgmenh crdering periodic
~_ymeﬂ s for future Losses L1E the Dbrtlon cf the

-udgment or awarc e“tefec For future iosses exceeds
one huncred thousand docllars.

Sec. . NEW SECTION. 668.15 MAXIMUM LIABILITY
[FOR NONECONOMIC DAMAGES.

L. In a verdict issued pursuant to this chapter,
that portion of a verdict attributable to noneconcmic
damages for pain and suffering, loss of consort:ium, or
loss of chance against any one defendant shall not
exceed two hundred fifty thousand dollars.

Z. Ir an action pursuant to this chapter and tried
to a jury, and in which noneconomic damages for pain
and suffering, loss of consortium, or loss of chance
are sought or argued, the court shall, unless
otherwise agreed to by all parties, instruct the jury
that the portion of a verdict attributable to
noneconomic damages for pain and suffering, loss of
consortium, or loss of chance against any one
defendant shall not exceed two hundred fifty thousand
dollars.

3. In an action brought pursuant to this chapter
and tried to a jury, and in which noneconomic damages
for pain and suffering, lcss of consortium, or loss of
chance are sought or argued, the court shall, unless
otherwise agreed to by all parties, require that the
jury return a verdict itemizing the injuries and
damages awarded pursuant to the verdict."

By HUMMEL of Benton
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SENATE FILE 484

H-6273
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23
24
25
26
27
28
29
30
31
32
33
34
35
36

Amend the amendment, H-5985, to Senate File 484, as
amended, passed, and reprinted by the Senate, as
follows:

1. Page 7, by inserting after line 28 the fol-
iowing:

"Sec. . NEW SECTION. 147B.10& MAXIMUM
LIABILITY FOR NONECONOMIC DAMAGES.

1. In a verdicr issued pursuant to this chapter,
that portion of a verdict arttributable to noneconomic
damages includ:ing, but not limited to, damages for
pain and suffering, loss of censortium, loss of
chance, or punitive or exemplary damages against any
one defendant shall not exceed twc hundred fifr;
thotisand dollars,

2. In an ac:ion pursuant to this chapter and tried
£o a 3jury, and in which noneconomic damages including,
but not limited to, damages for pain and suffering,
loss of consortium, loss of chance, or punitive or
exemplary damages are sought or argued, the court
shall, unless otherwise agreed to by all parties,
instruct the 3ury that the portion of a verdict
acttributable tc noneconomic damages including, but not
limited to, damages for pain and suffering, loss of
consortium, ioss of chance, or punitive Or exempiary
damages against any one defendant shail not exceed two
nundred fifty thousand doliars.

3. In an action brougn® pursuant to this chapter
and tried to a jury, and in which nonecorom:ic damages
including, buz not limited to, damages for pain and
suffering, loss of consortium, 10Ss of chance, or
punitive or exemplary damages are sought or argued,
the court shall, unless otherwise agreed to by ali
parties, require that the jury return a verdict
itemizing the injuries and damages awarded pursuant to
the verdict."”

2. Renumber as necessary.

By STROMER of Hancock

H-6273 FILED APRIL 6, 1988

LOST /= 7w 7%

SENATE FILE 484

H-6274

[ A U

Amend amendment, H-5985, to Senate Flle 484 as
amended, passed, and reprinted by the Serate, as
follows:

1. Page 2, line 30, by inserting after the word
"dollars" the following: '"per occurrence'.

By CHaPMAN of Linn

H-6274 PILED APRIL 6, 1988
ADOPTED *, 7!
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SENATE FILE 484

B-5270

Amend the amendment, H-5985, to Senate [ile 484 as
amended, passed, and reprinted by the Senate, as
follows:

1. Page 19, by inserting after line 43 the
following:

"Sec. . Section 614.8, Code 1987, is amended to
read as follows:

614.8 MINORS AND MENTALLY ILL PERSONS.

Phe Other than in actions by minors brought for
medical malpracti ce, the times .imited for acticns
heretn, except those brougnt {or penalties and
forfeitures, shati-be are extended in favor of minors
and mentally ill persons, so that they snatt have one
year from and after the termination of swmeh the
disability within which to commence satd an action.
The times limited for actions brought for “medical
malpractice are extended in favor of minors less than
six years of age so that they have until thelr eignth
birthday to commence an action.' o

2. Renumber as necessary.

By HALVORSON of Clayton
LAGESCHULTE of Bremer

B-6270 FILED APRIL 6, 1988
NOT GERMANE f;: pof vy S
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SENATE FILE 184

H-6278
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Amend amendment, [-5385, o Senate
amended, passed, and reprinted by the
foliows:
1. Page 13, by strikin 9 line 2% and inserting the
foilowing: "to assist the"”
2. By striking page 4, line 39 through page .6,
line 10 and inserting the foliowing:
“Sec. . NEW SECTION. 14783.27 MEDIATOR.
por receipt of & request for med;a“lun by Ul
injured party, the commissioner shall submit &
request to the American arbifratl o" association
appointment of a mediator to resolve the dispute.
the parties fall ive tne dispute the medlator
shall file a report st ing that the dispute has not
been resolved wiza h mmissioner upon expiration of
the mediation peri1od. he person serving as tne
mediator is immune from civil liability for any good
faith act or omission witnin the scope of the
mediator's powers and duties under this chapter. The
mediator's fee and reasonable expenses shall be paid
out of the patient catastropnic injury fund created
pursuant to section 1472.6.
3. Page 16, iines 24 and 25, by striking the
words "mediation panel 2r any member of the panel” and
inserting the following: “mediator™.
4. Paqge 16, by striking lines 30 and 31 and
inserting the foliowing: "of a mediator shall be kept
confidential by the mediator and ail other persons”
By CONNORS of Polk
BISIGNANO cf Polk

H-6278 FILED APRIL 6, 1988
LOST (p 775/
= v

SENATE FILE 484

amend amendment, H-598%5, to Senate Flle 48B4, as
amended, passed, and reprinted by the Senate, as

By striking page 6, line 30 through page 7,

By BENNETT of Ida

H-6279 FILED APRIL 6, 1988
LOST 7p sw¥r7
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SENATE FILE 484
H~6276

Amendment nent, H-? zo Senate Fille 484, as
amended, pass : ‘nted by the Senate, as
follows:

L. Page i i roincg after line 46 the
following:

"Seco. . NEW SZCTION. 147B.6A LIMITATION OF
RECOVERY .

1. The total amcunt recoverable by an injured
party from all liable health care previders and
hospitals and the fund for an occurrence to which this
chapter applies resulting in an injury or death of a
patient arising out of medical malpractice shall not
exceed one million dollars.

2. A heaith care provider or hospital is rot
liable for an amount of any one judgment or settlement
in excess of five hundred thousand dollars. Subject
to the limits in this section, an amcunt due from a
judgment or settlement which 1s in excess of the
liability of all heaith care providers and hospitals
shail be pald from the fund pursuant to this chapter.”

2. Renumber as necessary.

By SCHNEKLOTH cf Scott
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H-6276 FILED APRIL 6, 1988
LQST'j.“’%~>

SENATE FILE 484
B-6277
H Amend amerdment, H-5985, to Senate File 484, as
2 amended, passed, and reprinted by the Senate, as
3 follows:
4 1. Page 9, by striking lines 13 through 30.
By GRONINGA of Cerro Gordo

H-6277 FILED APRIL 6, 1988
ADOPTED \/;’( 22 T




HOUSE CLIP SHEET APRIL 7, 1988 rage

e

H-6281

L 20—

e IRV + o B I o AN W o [ N

P

i2

SENATE FILE 484
amend the amendment, H-598%, to Senate Fiie 484, as
amended, passed, and reprinted by the Senate, as
follows:

1. Page 11, by striking lires 35 through 38 and
inserting the fcllow.ng:

"2 . The court, in a medical malpractice action
subject to this chapter in which the fund is liable
for a uamaqe award for future injuries to a party in
excess of rwo hundred fifty thousand dollars and upon
application of one of the”.

2. By striking page 12, line 33, through page 13,
line 22.

By HANSEN of Woodbury
3ISIGNANO of Polk
JOCHUM of Dubuque

H-628) FILED APRIL 6, 1988
LOST - 3 R
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SENATE FILE 484
23 amendment, ¥-%985, to Senate File 4Bd. as
amended, passed, and repriated by the Senate, as

1. ?aﬁe 7, vy inserting after line 28 ihe

"SQC. . NEW SECTION. 1478.10A HMAXIMUM
ITY FOR NONZCONOMIC DAMAGES.
1. In a verdict Issued pursuant to this chapte
that portion of 4 verdict attributable te noneconemic
damages ;"cildinc, but not limited to, camages for
pain and suitering, 1o £ censcrtium, loss of
chance, ©r punitive or 2mplary damages agains:t any
one defendant shali no ceed five nundred thousand
GOL.'..-]I’S.

2.

F=

an action pursuant to this chapter and tried

ar id in which noneconcomic damages ilncluding,
ted to, damages for pain and suffering,
or*luf, loss of chance, or punitive or

damages are sought cr argued, the cour

255 otherwlse agreed to by all DG.L;GJ,

jury that the porticn of a vevrdict

able T0 noneconomic damages including, bdut not

to, damages for pain and suffering, loss of

consortium, loss of chance, or punitive or exemplary

damages against any one defendant shall not exceeg

five hundred thousand dollars.

3. In an action brought pursuant to this chapter
and tried to a jury, ané in which noneconomic damages
including, but not limited to, cdamages for pain and
suffering, 10ss of conscortium, loss of chance, or
punitive or exemplary damages are sought or argued,
the court shall, unless otherwise agreed to by all
parties, require that the jury return a verdict
itemizing the injuries and damages awarded pursuant to
the verdict."

2. By renumbering as necessary.

By SKOW of Guthrie
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SENATE FILE 484

ne ame
pansed,

E. Page *, by striking iines 5 through 26, and

serting tne following:

“Section 1. FINDINCS -- PURPOSE. Tne gener al
assembly finds that access to nigh guallty med ical
hospital services at reasonable cosis s in the public
interest and is necessary to ensure the health,
safety, and welfare of Jowa citizens.

The general ass emo1y finds that the increasind
costs and decreasing avallability of acequate rec*cal
ligbility insurance for health care prov derg an
hospitals threaten the public access to aigh quality
medical and hospltal services a:c feadonable ccsts.

The general assembly finds that it has beccme
necessary to take legislative action to achlieve the
public interest and assure the health, safety, and
welfare of Zowa citizens, such action to inciude the
balancing of interests between an individual's right
0f recovery for injuries and socliety's need for
necessary services.

Tt is the purpose of this Act to mainzain anrd
increase the public's access to high guallty medica:
and hospital services at reasonabdble costs. thereby
protecting trne health, safety, and welfare of the
citizens of this state. To effectuate this purpose,
it is the intent of the general assembly thrat the
provisions of this Act be construed liberally to
achieve the following:

1. An increase in the availability and
affordability of medical liability insurance for
nealth care providers and hospitals.

2. To maximize an individual's right to redres
for injuries within the confines of the broader
purpose of protecting the health, safety, and welfare
of all citizens.

3. To obtain such data as is necessary to develop
long-term solutions to the problems related to these
findings.

4. To decrease the incidence of medical
malpractice.

5. To provide such incentives as are neces=ary to
retain medical and hospital services in all parts of
this state.

6. To increase the resolution of medical liability
actions py more cost-efficient means than rraditionai
litigation.

7. To 1nsure that the cos:s of medical Liabilicy
insurance accurate.y reflect che exposure to risk.”

By JAY of Appancose
GRONTNGA ¢f Cerro (Gorde
ALVOREOY OL Clavtoen
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Amend Senate File 484 as amended, passed, and
reprinted by the Senate as foliows:

1. By striking everything after the enacting
clause and inserting the foliowing:

"SGCLlOH 1. FINDINGS -- PURPOSE. The general
assembly finds that access to high quality medical and
hospital services at reasongbie costis is in tne public
interest and is necessary ¢o ensure the healtn,
safezy, and welfare of Iowa civlizens.

Thne general as:zembly £f£inds that the increa sing
costs and decreasing availanility of adeqguate med:cal
iiability insurance for heaith care provigers and
nospitals threaten the public access to high qua
medical and hosoite. services at reasonable costs.

¢"r general assembly finds that it has becone
necessary to take legislative actien to achieve the
public interest ané assure the healt%, safetv and
welfare of Iowa citizens, such action to inclucCe the
palancing of interests between an individual's right
of recovery for inijuries and society's need for
necessary services.

It is the purpose of this Act to maintain ard
increase the putlic's access tc high gquality medical
and hespital services at reasonanhle costs, thereby
protecting the healith, safety, and welfare of the
citizens of thnis state. To effectuate this purpcse,
it is the intent of the general assemb’y that the
provisions of this Act be construed liberally to
achieve the following:

1. An increase in the availability and
affordability of medical liability insurance for
health care providers and hospitals.

2. To maximize an individual's right to recress
for injuries within the confines of the broader
purpose of protecting the health, safety, and weglfare
of all citizens.

3 Ts obtair such data as is necessary to develop
long-term solutions to the problems related to these

p..:
(T
3

p

4. To decrease the incidence of medical
malpractice.

5. To provice such incentives as are necessary to
retain medical and hospital services in all parts of
this state.

6. To increase the resolution of medical liability
actions by more cost-efficilent means than traditional
lltlgatlon.

7. To insure that the costs of medical lliability
insurance accurately reflect the exposure to risk.

Sec. 2. NEW SECTION. 147B.1 SHORT TITLE.
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This chapter shall be known as the "Health Carz

frovider and Patient Assistance Ac:
Sec. 3. NEw SECTICN. 147B.2

As used in t ie

requires otherwi

S

z INITIONS,
ss the context

1. TAdmini ator” means the compensaticn fund
administrator appointed pursuant to section 147B.13,
or the administratcor's designee.

2. "Commissioner" meanc ithe commissioner of
insurance.

3. "Fund" means the patisent catastrophlilc injury
Zund QSLGDLISheb in sectlon 1473.6.

4. "Future injuries™ means ali legel harm relating
ts an injury which the trier of fact determines wilil
be incurrec by the inijured party subsequ to the

entry of Jjudgment.

5. "Health care provider" means a person Licensed
or certified in this state uncer chapter 148, 150,
150A, 152, or 153 to provide professional health care
services to an iandividual during that individual's
medical care, treatment, or confinement,

6. "Health services" means clithal‘v 'elated
diagnostic, curative, or rehabilitacive sServices, and
includes dlcoholism, drug abuse, and mental nealth
services.

7. "Hospital" means & hospital licensed pursuant
to chapter 1358B.
8. "Injured person" means the person during whose

medical treatment or care the acts or omissicns of
medical ma Lpractice a"e determined to have occurred.

9. "Injured party"” means a party plaintifi to a
medical malpractice action or ¢tnher person not a party
to the action but who may have a cause ¢©f aciion
against a healith care provider or hosp:tal as & result
cf an injury alileged to have occurred as a resulit of
medical maipractice, and includes the :injured person.

1C. "1r“ury reans & legzl harm for which damages
are recoverable in an action arising under this
chapter.

11. "Medical malpractice"” means acts or omissions
of a health care practitioner in the practice cf the
practitioner’s profession or occupation, or acts or
cnissions of a hospital in patient treatment or care,
including but no: iimited tc¢ regligence, failure to
provice care, breach of contract relating to providing
care, or claim baced upon failure to obtain informed
consent for an operation or treatment.

Sec. 4. NEW SECTION. 147B.3 QCALIFIED PROVIDER -
— PATIENT

1. A health care provider is qualified to
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participate under this chapter 1if the health care
provider does the following:

a. Files with the commissioner proof that the
health care provider is insured with an insurance
coMpay admitted to do business in this state under
poiicy ¢f medical liability insurance providing a

inimum of f£ive hundred thousanu dollars per
occurrence in coverage.

. Pays a surcharge levied on the health care
provider pursuant to secticn 147B.6.

2. A hOSthal is gqualified ro participate uncer
this chapter if the hospital dces the following:

a. Files with the commissicner procf of financiail
respensibility in an amount of f*ve hu"d e¢ thcusand
dollars per occurrence. The hcspit is gqualified as
long as the requirec proof of financia; responsibillity
remainsg effective. Financial responsibility is proven
bv providing a certified copy of a prot fessional

liability insurance policy currently ir force, with
annual proof of policy renewal required; a nctarized
letter from the professional 1‘aml ty insurance
arrier stating that the hospitai is covered by &
poliicy of professicnal liability insurance,
nual proof of poiicy renewal required; the pOSting
cnd; or the payment of cash to the commissiocner.
financial responsibility is dy
icnal liability insurance the hospita. shall
information evidencing the policy period,
cf coverage, premium paid, cleim form of
and any reservation of right the carrier.
Pays a surcharge levied on the “osplcal
to section 147B.6.

ne commissioner may permit gqualification of a
care provider who has retired or ceased deing

1f the health care prcvider f:ii
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ies prooi of
e as required in subsection E and pav¥s a one-
rcharne as mav be determined to be apprcpriate
commissioner. The amourt <f thne surcharge
not exceed the cest of five hundred thousand
s of medical liability coverage above tne

five hundred thousand doliars of medical
ty coverage for the period subseqguent o the
care provider's retirement or ceasing to do
ss. The commissioner shall acopt rules to

nt this subsection.

A claim or cause of action against a health
care provider or hospital shall not be deniecd as a
result of the health care provider or hospitai not
being qualified at the time the action is instituted
if the health care provider or hospital was qualified
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at the time ¢f the alleced ocgurrence. A hea.vh care
provider or hospital not gquaiifsec a: the time of the
alleged occurrence is not Qualifiec uncer this chapter
by filing Droof of financial responsibility and maxkling
paymeni 0f the requiredé surcharge subseguent Lo the
ocgurrence giving rise ts the cla:im,

Sec. 5. NEW SECTIQON. 1473.3A NOTICE -- AP-
PLICATION FEE,

1. Prior to considerction for guelification
pursuant to this chapter: & health care provider shall
give notice te Lne commissicner o0f the provider's
intention to gualify. The notice cf intenticn shall
be accompanied by a cne-time zpplicaticn fee of fifty
doliars Zer health care praciiticrers and five hurirec
doilars for hosgitels.

2. TFees receivec by the commissicner pursuant Lo
subgection 1 shaii: coniy be expended for purpses of
payment ¢f the reasorable expznses incurred or o be
incurred in the implementation of this chapter.

3. T¢ the extent that f{ees received pursuant to
subsection . are in excess of the expens2s of
implementation of this chapter, th= commissiconer shall
transfer the excess fees to the fund.

4. Notice ard application fees receivec subseguent
to the implementation of this chapter shall be placec
in the fund upon receipt.

N:” SECTION. 1478.4 EXPRESS CONTRACT

=

«
a
O
2

11 not be imposed upon a heaith care
, pital as a result of an alleged breacn
cf an express or implied contract assuring results (o
y proceGure undertaken ia the ccurse
health care unless the contract is expressiy sec
i nd is sigred by the heaith care
or by an authorized age"t of the
are provider or hoswpital. The only exception
ri:ten reguirement shail be when the health
rovider or hospital expressly represents to the
ent in trhe presence of an empioyee cf the health
r ey or hospital the results to be ¢btained
cedure undertaken. This section does not
ealth care provider or hospital from the
£ due care in administering any procedure

exemp
stand

. NEW SECTION. 147B.6 PATIENT CATASTROFPHIC

1. A& patient catastrophic injury fund is created
for the purposes stated in this chapter. The fund and
ircome f{rom the fund shall be deposited with the
treasurer of state to be used for the payment of




qualifying claims under this chapter and
administrative expenses of the mecdiation system
established pursuant to section 1478.24, and the fund
is appropriatec fcr those purposes. Appropri iarions to
the fund are nct subject to reversion under section
B8.33.

The fund shall be whelly responsible for paying
settlements or judgments in =xcess of the amount of
the combined financial responsibility required uncer
sec:ior 14738.3. more thar one health care provider
c: hospital, or are ligv.e on a cla: R, the
conbined fin ‘ sours~n:l--y amounts shall be
primarcy ne fund shall constitute

secondéar Y
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~arq9e shall "2 levled on all
r ad hospltais qualifying under
The s_.chargo for @ heaith care
t or hospital is determined by the commissioner
the fo**)w'" imitations:
ail not exceed the
amount wioich the health care
d pay annually te mai intain a
insurance praviding one
iless trie premium amount
or hespital pays or
Tas i of medical itability
inserance Y 1éin 3 i thousand doilars of
coverage,
b. The i) rcharge shatil
the amount 3 [ th the
ac tuarlaxxy sC
3. The sur 'ecv‘ re¢ for qua
seccion 147 and payab'e at
healt or hosp:it qual
secticn 1478 3, is pavable aﬁnud
amounts as de: e.n:r 4 by the commission
If the annual premiuilm surcharge v
secticn 1478.3 1is n paid witnin
in subsection 3, the gqualification
care providesr or hospital shail be
il the annual premium surcharge is paid.
shali not be effective as to patients
the health care provider or hospital
thirty days befcre the effective date
of the suyspension, a written notice giving the date
vpon which the suspension becomes effective has been
provided by the commissioner to the health care
provider or hospital.
Sec. 8. NEW SECTION. 147B.6A LIMITATION OF
LIABILITY.
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Drovicer'
chapter,. the
acguired cover
medicai llabili
aiieged ﬂec;ca
that policy wa
CQve*age only for
malpractice cove
that z Judgnyub or
the policy.
3. The funad sha: t provi<e coverage
megical malpractice ciaim acains: a neaith ca
provider or nospital qual¢&hea undéer this chag
the medical malprac
health care provicder or
the health care provider's or
his chaprer.
furd may provlde coverage
of medical malpractice by a Heal:h care
or hospital which cccurred pri '
care preovider's or hespltatl!
15 chapter if the health
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n under *hls c“a .
' ita: may be ~eqh
such coverage as determinec by the
to be epprepriate i1f the prior claims
was not mature.
NEW SECTION. 147B.8 REINSURANCE.
The commissioner may cause all or any part of the
potential liability of the fund to be reinsured, if
reinsurance is available orn a fair and reasonable




SENATE 19
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basis. The cost of the reinsurance sha:l pe pald by
the fund and the fact of the reinsurance shal! be
taken into account in determining the surcharge.
Sec., 1l. NEW SECTION. 1478.9 SGURCE OF FUNDING
FOR PATIENT CATASTROPHIC INJURY FiUND.
1. An assessment of one percent is imposes on

patient biliings for inpatient acute care services and
rocutine ané surgicai outpatient services, other than
those irvolving Medicaid or medicare, by hosplitals
oegihnﬁno Janveary 1, 1989. This assessment shall be
celiscted by the hospitai arnd *he assessments received

shall be remitted by the hospiisl to the pavtient cata-
strephic injury fung monthiy. A Rospltal shell not be
responsibile <o the coilection ©r remittance of
assessments on billings deenmed uncoliectible by the
hospital.

Z. Tnz assessne crezted Ty this section zhali be
charged ¢ and paid in full py the primary pavor and
shaill be considered a covered penef ¢ for purpocses of
third-party reimbursement, A primary paycr's
obligations under this section shall nct be altered by
contract or agreenment.

3. Tre assessment purscant to subsecrocn @ oshall
pe .mnlemented on Januaryv i, 19%6%, ard snzil onliy
continze n force and effect until zhe pstient
catastrophic injury fund 1s founi? 0 be actuiarlia.ly
sound “ne determination thati Lie fund is act cariaily
sound zheil te made by the commissioner. Thr
assessncnt shall only be relnstituted upon order of
the commissioner based upon evidence that the
reinstatemnent ¢f the assessment i aecessary L2
maintain actuarial souncdness of the fund. The orcer
snail conly be made following nmotice and hesring Lo
interested parties,

Sec. 12. NEW SECTION. 1473.31¢ LIA2ILITY OF
PATIENT CATASTROPHIC INJURY FUND -- STANDING
APPROPRIATICN.

The patlient catastrophic iniury funé is i.a2ble for
all sums to be paid under a Zuagment, vercicn, awa:rd,
2r serclement approved by the court wh:ich exczeds five
nundred thousand dollars, but does not exceel Lhree
miilion dollars, with respect to an occurrence of
medical malpractice in this state.

There 1s aﬂofopriated from the general fund ¢of the
state to the patlient catastrophic injury fund each
fisca: year an amount sufficlient ¢ pay any amounts
outstancding for which the fund is liablile wher all
moneys deposited in the fund for that year have bheen

expended,
However, the fund is liable for the repayment to
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the general “und for ary amsunts expencded for payment
of any claims under this chepter. These amounts shaill
be repaid ou. of any amounts collected pursuani Lo
this chapcer in subsaguent vears wWoalch are in 2XCess
ol tho amoun: determined Zy the commissidonegr necessary
Lo malintain the fund in an actuarialiyv scund manner,

Sec. 13. NDW SECTION.  1478.10A TCFUND NOT PART OF
THE ICY¥A INSURANCE GUARAXNTY ~SSOCIATION.

The fuad i3 not an irsuvaencs: company Or ansurer
under the Llaws of this state ard shall not be & member
ol, nor b2 entitled to file & claim ggainst, the Iowa
lnsurance guaranty assoclation crezted under chapter
5188,

Sec. 14. NEW SECTION. L147E2.::  ANNUAL REPGRT.

The commissicner sha.l, pursaeant to rules issued by
the comnissioner, on or before the first cday of
Feopruary of each year, provide to the ¢hz2irpersons,
vice chalirperscns, and ranking members of the senate
standing committees on juciciary and commerce, and the
nouse of representatives standing committees on
judiciary and lzw enforcement, and small business and
conmerce, 2 report regarding clilaims filed against the
fund and claims closed invoiving the fund for the
orevious Calendasr year. However, the ra2port shall not
ingiude any confidential informaticn regarding a claim
currently being litigated or which will pe lirigated,
cr a claim where the parties have entered into or will
enter inte discussions intended to result in a
settiement of the claim, 1f the release 0f the
informaticn mav impede settlement negotiations or
adversely affect either party to the negctiaticns or
litigation, Tne report shall contain to the extent
the information is available the following
info:maticr-

1. Parties to the claims.

2. Causes of action.

3. Amcunts reserved or paid per cleim, incliucing
the present value for structured settleme tS or
awards.

4. Lecal fees, expert witness fees, ccurt costs,
or other associated costs of Jjudgments Or cecrees pe
claim.

Allocated loss adjustment expense.
Adminlstrative costs.
Other claims information as deemed necessary oy
the commissioner,

The report is a public record.

Sec. 15. NEW SECTION, 147B.12A PROFESSIONAL
LIABILITY PREMIUM DISCOUNT.

Every insurer providing a pelicv of professional

~) G N -
.

.




SENATE 21
APRYL 6, 1988

ance to a health care provider in lowa

i liability insur
2 on or after Jarnuary i, 1989, shall review the health
3 care provider's civil and criminal record for a period
4 of not less than five years pricr to the effective
5 date of any new or renewed pclicy of insurance.
& If the reccrd establishes that the health care
7 provider is claim-free for the period, the insurer
8 shail do one of the following according to ruies
9 established by the commissicner:
9 1. Discount the provider's premium by an amcunt to
i} be determired 2nnually by the -ommissioner.
12 2 Issue the hezlth care provider a policy based
i3 upeon a preferred rick selection proaram, if the
4 1nsurer nas prev.ously establisnel such a progranm.
5 3. Speciiically provide within the policy a review
-2 ¢f the uncerwriting considerations accounting for the
17 zzct thet the pruv:ider has hac no claims within the
(8 last five years. However, the DOli”V nav be reviewed
19 by the commissioner for *ea«oncbap“ﬁss of underwriting
20 coensideraticns, and the commiss:ioner may order that
21 the underwriting considerations be repliaced by a
22 discount in the min:imum amount provided in subsecticn
23 1.
24 Sec. 16. NIW SECTION. 1478.313 CATASTROPHIC
‘ Y5 INJSURY FUND PDMINISTRATOR.
' £ The commissicner may appoint =2n administraztor to
27 periorm a1l duties and respens: p:lities pursuant to
28 this chapter. Tre administrator shall serve at the
23 pieasure of the commissioner. The salary and eXpenses
G of the administrator shall pe psid from the fun
31 sec. 17. NEW SECTION. 1473.1 BDMINIT ”“P”“'ON
32 The commissiconer shail provi ide staff services
33 necessary for the implementation of this Chapier, Orf
34 may ccntract with an insurance company licenseé to do
35 business in this state, or both, o perlcrm any
3o aaministrative duties of the commissioner purscant 0
37 this Conapter., Tne commissicner shall retalrn
38 supervisory control over all services {or which &
33 contract is entered into. All reasoneble costs and
40 charges incurred in the administraticn of this chapter
41 shall ve paid from the fund.
§2 The adninistrator and all perscns employed or
543 contracred with to provide staff services necessary
44 for the operaticn of this chapter are employees of the
<5 state for purposes of chapter 254, but for no other
46 purposes.
437 Sec. 18. NEW SECTION. 147B.15 RULES
48 The commissioner shall adopt rules pursuant to
49 chapter 17A for the efficient administration of this

chapter in accordance with its terms and intent.
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Sec. 192. NEw SECTION. 147B..7 ADVANCE PAYMENT
NGT ADMISSION.

A payment made bv & heaith care prov:ider or
hospital or the health care provider's or hospital's
nsurer or surety to or for the patient or any sther
person on trne patient's behali in advance of a f£inal
determinatiocn of liability shall not be construed as
an admission cf lilability Zor injuries or damages
suffered in a medical malzractice action. n the
eveﬂ* cf an advance payment, the court shall resguce
e judgment to the p‘ain;iff by the amount of the
advaFCE pavment. If the advance paymen:t exceads the
liabiiity cof the cCefendani, the court shall .order any
acﬂus ment necessary to equalize the amount under

hich each ceferndant is obligated to pay and in no
cgse shaii an advance 1in excess ¢ the emount Zound to
e Gue be repeyabliz to the health care provider or
hespital or the issurer or surety meking the payment.

S=zc. 25. NEW SECTION. 1473.% SETTLIMENT NOT

MISSION,
It at any time the health care provid
an insurance carrier, a surety, or the fund tenders
n

payment to the patilent or a person actin the
patient's behali of any sum for the purpose of
settlement and ot as an advance, rrez tender snail not
be considered an admission of l:iability by the health
care provider c¢r hospital. Liability cr fault is not
deemed admitted as a matter of law

Sec. 21. NEW SECTICN. 147B.zC <COSTS OF DEFENEZ.

L. Coverage for medical mal Drautice under the fund
arcd under professiornal liability policies or oiher
ttems posted for proef of flna“c‘a¢ respensipllity to
comply with the reguirements of this chapier shail
include defense ccsts and a;location for loss
adjustment expense. Such penelits or coverage shail
nCY in any way reduce the coverage available to
vrovide for payment of judgments by 2 r1ea_l.n car
provider or hospitai to an injured par

2. The administrator mey emplo the services of
outside legal counsel to defend the fund against
claims and te assist a heailth care provider's insurer
in defending a claim.

2. The administrator may, by ac*ee"en* with the
nealth care provide:'s insurer, allow the heaith care
orovider's insurer to provide a defense for & cleainm
against th

€ health care provider and the fend. The
administrator and the health care provider's insurer
may agree to any apportionment of the costs of
defense,

4. All actual expenses of collecting, protecting,
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and administering the fund shall be pa:d {rom the
fund, inClUdqu necessary costs of outside legal
counsel. The attorrey general is nct responsible for
representat:an or legal defense of the fund,
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nviw SECTION. 147B.22 ACTION —-- AMOUNT
& =~ SETTLEMENT.
' comuencing an action
th S chapter have ali righ
te cr common lew unles L
cions shell be commen nd governed
tne rules of civil procedure.

not be a named party to any
e of suit shali be served upon

Jorn

°F

m [»
e 8 4
0

g )

QJ
4]

L T
om

S
PN

]
' I & M

Y U I O
o M
<

SR T S

H) e
rU :1)

) to
T W
LN

S R 91
g
13

N o
O

i
Q, rt

Lot
[ -
[a T4}
T
O

L‘l’ N e
I
1. 0 Lr

)
9
[
B On
PO

.0

(RN
ooAn
e I

T O

N et 77 e
e
£
e
[¥]

O ot
(SR I 1]
~
Q
<

care

policy limits by the heal
i v

r hospital's professional iiab L
urety absolves tne health care oV
from any acditlional individual liabii:
© ¢f poilcy or bond limits or any po
o]

n

th
1i
pr

o

T O rmer W MU W O

b
b I
(W
= e

eo e g

o
2]

o)

rq
JEI VLI B o )
oW Ln oGO e m

o2

TG

- ¥
e ccordinated with *He fund anc shall
the carrier from participaticn in th
the fund on be? sf the nhealth care
hospital. The payment of policy or bond
'y porticn therecf shall not affect the
ies' right to a jury trial.
und may participate in the settlement of
to a health car~ provider's or hospital’'s
carrier or surety tendering policy limits.
If multiple health care providers or hospitais
are named as individual defendants, this chapter
applies only to those providers or hospitals who are
qualified under this chapter.

1
ol
L:on
h
h

oer o]y

et Q)

R
o W0l

-1 Y
[ Se SN




pew et e

A L) B R O W0 ) Oy U s W B R DD D N U e N

N

]

B BRI 1D B b

R AR A"

4

[SSRN SN SRS ]
oW )~ N

—

Lt Lo
Ll ) F

1

e

[#8]
un

1

v
(2K}
Q
s
L]
}_.l
LAY
~J
.
L]
vy
(28]
]
[
()
3
o
X
43!
v

(4
mN
A
[ B
w
el Y

N
.
b
)]
>
4]

H &3]

i

Cq
o
2 v
=
T V2 I 8
3
m o
"
fur
=

-0

[T TR & MY
Loev

s
[/ o I & M

Q

b |

fu

oD

ri v

™3
< e
bere pas
' &}
(R U o S
3oy

oF

v
0
. (‘0
vy

D orrobee

ML I
c.m o
0. () [
ot Y

b S [ Y
D

=
<
J DO (o
™
[V & P
[T (s

LN
r
i -

[ SEERA ML |
)
wt

T e b
F' Q)
0

S B NS B
o
1

m

NS BT

poud fae

oron
T O m k-
-t

o wm

Fotd. B 53
T (Do -
ot m 0

=]

O3

oI}
bt

e Oy v
R R

MCOLPR e
L)
7o

P S
i

v

o oer
<
0 b

4 b U
[V
s }
<
[sUBNTSSN{ NEO .

L )
£
ry
[T o Y |
30 T
rr

o
fu

!
G
8]
f.

YO

[T &)
S

o B [T
4]

(SR S e 2 o)
m L s
b=
m
(A B 1V IR R B P & T o i L)

o {0

W o~
¥

b

n

-y

T m =
(%7
Lo I o R AT R RN o |

T
-

o
- Ty
(&
m
+3
b SN S
S poev U fu
r o
Ly O ra
2
e BRI
¥y 3
a
3
fu
r

c Y .
v

b SE1 10 S B 75 I Y S T

D oot
2y
om0 eriyo
o}
£
Yo

1w

at

ww

(o

2

o v

(5

b

O
Ooer vy 2

(IS e
RS S|

e

L [ X
..m
b AT S

M I T T

by B e
b
]

™
™opn

D b
gD o

:'3
i

l

B

@
m
=
«
ol
0
fu
&)

R A BN AN )]

ry
o (p
.

O T
0n g
v ()

[ ]
ot je
n

’1 M th
O..

chose b?a*t“ c
under sectien
for paying d
exceeds one hun
app-ication of
judgrment crdez;._
*n excess of cne
ioch paawe“
in this section.
specific findl ng as to the
payments which wiil be recui:
party periodically for loss
future ncneconomic harm,
expectancy of the party an s
eriodic payments shall reflect interest
n annuity principles. The jucdgment
reciplient of the periodic payments,
of each paymenb, the interval
the number of payments reguired t
ment shall spec:ify the amount of
wihich tne balance of the judgme <
ure care and treatment of the party
ttorney feee of the party receiving an award,
out of tre judgment, shalil be applied pro
amounts. awarcded for past injuries and for
Tre amount determined by the courti
ble out ¢f damages for future injuries shall
court from che amount t¢ be créerad
pa:d as prov1ded in this subsection. and shall be
deducted pro rata from those amcunts awarded, if any,
for loss of future income, future expenses for care
and treatment, and future noneconomic harm. The
amcunt of attorney fees atiributable to the award fer
future injuries shall be payabie upon entry of
jucdgmernt .
4. If a judgment has been entered ordering
periodic payments pursuant to this section, the health
care provider's or hospital's insurer shall pay to the
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fund the amount for which the insurer is liable under
this chapter, after apportionment of costs of defense,
for distribution by the fund to the party receiving
the award.

5. If a jucdgment has been entered ordering
periodic payments pursuant tc this section, the fund
shall make the payments as orcered or, alternatively,
the fund may purchase an arnuity from an insurance
cowmpany admitteé to do bus.ness in this siate
sufficient Lo ke the per.zaic Ja"ﬂe"ns.

€. 1If the party receiving th ward dles, amcunts
to be paid for loss of future inCOﬂe are payeble to
those perscons Lo whom the party receliving the award
owel a duty of suppert. II tre party receiving the
award dies prior ro payment of trne amounts for other
than loss of future income, the judgment s setisfiied
upcn the payment of ali obligaticns incurred up to the
time of death and of the expenses ¢f final iliness and
reasonabie burial expenses. Amounts remaining for
cther than loege of future income updn satisfaction of
the judgment shall remain in the fund

7. Except with respect to amounts represent:ing
ioss of future income, a judgment for future injuries
is a cortfngent award, ancé the right to payment vests
only at such times ané in such amCulnts &S accrue
mursuant to the order specifving the amount of
pericdic payments and the intervs. 2f those paymentls.

8. The district court shall retain jurisdiction of
a medical maipractice acticn in which the judgment i
the action ocrders periodic payments, and tpcn the
cdeath of the party receiving the award in the case of
an award for less of future ingccme, the cependents of
the decedent or any other interested party to the
action or a representative of an interested party, may

agmer

i
TUC

and for a redesignation of the recipient of
payments, in accordance with the rignts cf persons
estaniished by this section. Uniess otherwise
ordered, the recdesignated recipients ¢of payments for
css of future 1ncome shall be paicd in those amounts
arnd at those intervals specified in the original
judgment. Payments shall continue until the remaining
amounts desigrated for that purpcse have beern paié, or
until the death of those depencents, whichever occurs
"

18

a
petition the court for a modification cf the §
n

3
!

T

"

]

3
3

[
(

!

1

&

5

first. If the last surviving cdependent dies pricr to
depletion of the amount specified feor loss of future
income, the judgment is deemed satisfied upon payment
of amounts accrued up to the time of that death.

Amounts remaining for loss of future lncome upon
satisfaction of the judgment shali remain in the fund.




DJENATE 20

SR,

o
|

(98]
(o
o

[

(a2

N

Sttt

B i Bt Bed b pal s pe

SR NS R s B o AN W A NFA L A0 W I S an BEX o BN o v N B0 ANV

b

23

3, 1983
4 Page 14

Sec. 25. oW SECTION. 167E.24  MIDIATION SYSTEM,

The colT.sqioner hall establish 2 medlation system
which consists 0f mediztion panels (o assist o the
resolution of dispules, regarcing medical ma:practice
between an intured party and & healin care provicder or
nospital.

Sac. ¢6. NEW SECTION. 147B.25 REQUEST FOR
MEDIATION,

1. A1 injured pariv who may have a cause of acti:ion
aGainst & healin care srovider &r hospital as a result
0f an injury alleced to hava oscuyrred &s & result ol
medical malporactice may fila & r=zcuest for wmocliation.
However, 1f the injurad party has filed & court action
claiming a cause of actlion ageainst & nealth care
previder or hospital 8@s & result of an injury alleged
to have occurred as a result of medicel malpractice,
the iniured party shall file & reguecst for mediztion
within [ifreen days after the date of filing

2. A recguect for meglation must pe in wrlting andc
mist 1nclucde all of the fcllowing:

a. The name and address of 3l injureg parties.

b. The name and address of the iniured patient, :if
noit incliuded in paragraph "a".

Cc. The name and address cof all healtih care
previders ancd nospitals alleged tc have cemmitied
medical malpractice resviting ir the injury.

¢. The condition or disease i[o7r which the heaith
care provider or hospital was treating the injured
sarty when the alleged medical malpractice occurred.

e. A brief description of the injury alleged to
nave been caused by che health care provicéer oOr

nospital.

3. a. A reguest for mediation sha!l be delivered
to ¢he conmmissioner in person or by certified mail.
The injured party requestiing mediaticn and ail health
care providers and hospitals nanred in =he reguzs: for
mediation shall participate in the mediatior.

0. Ap inijured party shall pay a filing fee of
twenty dollars at the time the request is fiiec with
tre ccmmicesiaoner, to be copos;te in the patient
catastrophic injury fund created pursuant to section
1478B.6.

4. If a court action has not been commenced at the
time the recguest for mediation is filed with the
commissxoﬂe: any applicable statute of lim: tations is
toiled on the date the commissioner receives the

request fer mediation if delivered in person or on the
date of mailing if sent by certified mail and remains
tolled until thirty days after th:z last day of the
mediation period. A court action shall not be
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commenced unless a request fcor mediation has been
filed and the mediation period has expired. An
injured party who has filed a reguest for med:

and commences a court action after the explla

the nmediation period shall notify the commiss:
that a court act:i:on has been filed.

5. 1f a ccurt action has Leen commenced prior to
the time the recuest for mediation is Iiled wiin the
commissicner, any applicsable statute of limitstions is
toiled during the mediation neriod.

Sec. 27. KIZW SECTION. 147B3.26 NOTICE 70 HEALTH
CARE PRGVIDERS AND‘HOS?ITALS.

The commiss.coner sh&ll se'"c notice upon a.
vare providers and nospitals named in i
mediation by certified mail withir seven
the commiss:oner receives the request 1if
person or within ten days after the date
the reguest to the commissioner if sent |
mail.

Sec. 28. NEW SECT7ON

.. The commiss:icn
med; action parel and send “0t:c
all respecndents by certified = _
inform the claiment and ail responcents
of the members appointed to the mediatli
the care, time, and place ¢f the {irst
session. The commissioner may change th
or place of “he mediation session as necessariy
accommodate the parties, but the session shaill
before the expiration of the medlation period.

2. A mediation panel shal: consist of the
foliowing mempers appointed by the commission

a. One public member who is nelither
nor a heaith care provider and who is SELECte
list of ten pubiic member medilators appointec
commissioner every two years. A member on ih
may be reappointed to the list.

b. One attorney who is licensed to practice law
this state.

c. One health care provicder as follows:

(1; Except as provided in subparagraphks (4) &nc
{5), if all respondents named in the reguest f{or
necdiation are health care providers licensed under
chapter 148 or 1S50A, a health care provider who 1S
licensed to practice in this state and who s selected

from a list prepared by the board of medical
examiners.

{2) Except as provided in subparagraphs (4) and
{(5), if none of the respondents named 1n the reguest
for mediation is a health care provider licensed under

bt
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comm.ssicner.
rmmissioner determines
Ch (ly or (2) and subpar
rmit the selection of an
ider for a particceiar disg
icer who is licenged %o p
1S selected by the CCﬁmiss
on appolnted tC 2 panel
Or is unable »0 serve on the mecd:ation pan
commissioner shall appoint a replacement s
pursuant to subsection 2.

4. A person shall not serve on a medis:tion panel
1f the person has a professional or personal iaterest
1n the dispute.

>. Each member of the mediaticn pa
¢ one hundred fifity dollars per diem p*us
necessary expenses for each day of mediation
conducted. The amcounts provided for under
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ubsection shall be paid from the patient
try f{uynd created pursuant tc section
6. A person serving as a "ec~a Gr is
civil liabilicy for any COuC
within the scope c¢f the med:
under this chapter.

Sec. 29. NEW SECTION. 1478.28

The period for mediation shall
atter the cummissicner receives a
mediation if delivered ir person
three days after the date of mai
the commissicner by certified
period agreed to by the claimant
and specified by them in writing.
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Sec. 30. NEW SECTION. 147B.29 PROCEDURE.

The mediation shall be conducted without record or
transcript and all parties shall be in attendance
unless excused by the panel. Discovery is not
allowed, and no witnesses may be subpoernaed and no
oaths may be administered during the mediation period.
However, the mediation panel or any member of the
panel may consult with any expert, and upon
authorization of the comm:issioner, the expert may be
compensated out of the patient catastrophic injury
fund created pursuant to section 147B.6.

All patilent health care reccrés in the pcssession
of a mediation panel shall be kept confidential by all
mempbers of the mediation panel and all other persons
participating in the mediation. Any finding,
statement, or opinicen made in the course ¢f mediation
is not admissible in any court action.

Any person participating in mediaticn may be
represented by counsel authorized to act fo:r the
person.

Sec. 31. NEW SECTION. 147B.30 MEDIATION SYSTEM
EXPENSES AND REPCRT.

The administrative expenses of the mediation system
established in this chapter shall be paid out of the
patlient catastrophic injury fund created pursuant to
section 147B.6.

The commissioner shalil submit a report on the
operation of the mediation system ard on the status of
the mediation system expenses on or tefore March i of
each year to the majority leader ancd minority leader
of the senate, and the speaker, majority leader, and
minority leader of the house of representatives.

Sec. 32. Section 258A.4, subsection 1, paragraph
i, unnumbered paragraph 2, Code 1987, is amended to
read as follows:

The commissioner of insurance shall py rule in
consultation with the licensing boards ernumeratec in
section 258A.1 and the department of public health,
require insurance carriers which insure professional
ané occupational licersees or hospitals licensed
pursuant to chapter 135B for acts ©r omissions which
constitute negligence, careless acts or omiss.ions in
the practice of a profession or occupation or patient
care to file reports with the commissioner of
:nsurance within sixty days following {inal
disposition of each malpractice claim settled or
adjudicated. If the licensee or hospital 1s not
insured by an insurance carrier admitted in this
state, the licensee or hospital shall file the report.
The reports shall include information-pertaining-te
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tncrdents-by-a-iticensee-whieh-may-affect-the-izcensee
as-defined-by-rutes-tnvoiving-asn-insured-of-the
tnsurer the following:

{l1) The nature of the ciaim and date of
occurrence. ’

(2) The alleged injury and the damages asserted.
{3) Attcerney's fees anc expenses incurred 1n
connection with the ciaim or defense.

{4) Tne amount of any settlement or judgment.

{5) Tne name and address of the licensee or
hospital. The commissiconer of insurance shail forward
reports pursuant to this section to the appropriate
licensing board or to the department of public health.
Reports cof & settliement shall at the reguest of any
party to the setzlement be confidential and not a
public recorc.

Sec. 33. NEw SECTION. 258A.3a DUTIES Of CERTAIN
MEDICAL LICENSEES.

1. As used in this section, unless the context
ctherwise requires, "licensee" means a peIson subject
to the avthority of a board specified in section
2582.1, subsection 1, paragrapk "3i", "1, cr "m", or
subject to chapter 135B.

2. A Yicensee shall make a report within seven
days to the appropriate licensing authority of any act
which the licensee knows ©r should reasonably know
constitutes malpractice; unauthorized practice, or
professionai misconduct. Where a hospital is a
licensee, the hespital administrator shall make a
report within ten dayvs of any such acts by a person
iicensed under chapters 148, 150A, 152, or 153.
Reports required under this section shall, where
applicable, be coordinated with a2 report reguired
under sectiocn 147.135, subsection 3, Failure to make
the report is grounds for licensee Giscipline and a
civil penalty of not less than five hurdred doliars
nor more than five thousand dcllars. Fines collecied
pursuant to this section shall be transferred to the
patisnt catastrophic injury fund created in section
147B.6 fcr use as authorized in chapier 147B.

3. & report received pursuant to this section is
confidential and shall not be releaseé by the
licensing board except where an action against the
heaith care provider cr hospital has been commenced
and the release is purstant to a court order. In no
case shall the iderntity of the licensee makirng the
report under subsection 2 be discliosed. Upon receipt
of a repori pursuant to this section, the licensing
board shall investigate and take action as appropriate
and within the authority provided in this chapter.
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4. The duties in this section are in addition to
any other duties of licensees and licensing boards
contained elsewhere in this chapter.

Sec. 34. NEW SECTION. 515A.3) REGIONAL PRICING -
- AUTHORIZATION TO COMMISSIONER -- PROCEDURE.

1. The commissioner of insurance shall conduct an
examination of insurance rating practices relating to
the use of nonstate specific experience in the setting
of rates in this state, and shall take or recommend
such action as necessary to maximize the impact which
state experience has on the setting of rates in this
state.

2. For purposes of such action, the commissioner
may do all of the folliowing:

a. Determine which lines of insurance necessary to
the public welfare and safety are presently not price
competitive.

b. Determine the lines of insurance which have
sufficient state experience and permit the use of only
state experience for ratemaking purposes.

&. Determine which lines of insurance presently
lack sufficient state experience credibility and allow
the use of recional experience to augment present
state experience for ratemaklng purposes.

d. Determine whicih lines of insurance presently
lack sufficient state and regional credibility and
aliow the use of countrywide experience to augment
present state and regional experience for ratemaking
purposes.

e. Determine which states, jurisdictions, or
rating areas are excessively éissimilar to this state,
and suggesting the prohibition of their inclusion in
any countrywide experience used for ratemaking
purposes in this state. For purposes of this
paragraph, excessively dissimilar may be measured by
evidence including, but not limited to, the follcwing:

(1) The number of suits per one hundred thousand
population in a covered line.

(2) The average size of judgments, awards, and
settlements in a ccvered line.

(3) The sigrnificant ¢ifferences in civil justice
systems or procedur?s.

(4) The significant differences in insurance
regulatory systems or procedures.

3. Prior to taking any action pursuant to this
section, the commissioner shall publish notice of such
actiorn in the Iowa administrative bulletin not less
than sixty days prior to the proposed action. Any
affected insurer may request a hearing concerning the
action prior to implementation.
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Sec, 35. NEW SECTION. 519B.1 DEFINITIONS.

As used in this chapter, unless the context
requires otherwise: -

1. "Commissioner" means the commissiconer of
insurance.

2. "Fund" means the Iowa medical care availability
assistance trust fund.

© 3. "Hospital” means a hospital licensed pursuant
to chapter 135B.

4. "Medical malpractice" means acts or omissions
of a health care provider in the practice of the
provider's profession or occupation, or acts or
omissions of a hospital in patient treatment or care,
including but not limited to negligence, failure to
provide care, breach of contract relating to providing
care, or claim based upon failure to obtain informed
consent for an operation or treatment.

5. "Physician® means a physician and surgeon
licensed pursuant to chapter 148; an osteopath
licensed pursuant to chapter 150; an osteopathic
physician-and surgeon licensed pursuant to chapter
150A; or a dentist licensed pursuant to chapter 153.

Sec. 36. NEW SECTION. 519B.2 TRUST FUND -- DIS-
TRIBUTIONS. :

1. 'The Iowa medical care availability assistance
trust fund is established to be administered by the
commissioner for the purposes set forth in this
chapter. Distributions from the fund shall be made on
an annual basis, as follows:

@, The commissioner shall, on July ! of each year,
distribute from the fund to each eligible physician an
amount equal to the amount by which the physician's
premium payments for medical liability insurance for
the preceding calendar year exceeded fifteen percent
of the physician's annual gross income derived from
the physician’s delivery of medical services for the
preceding calendar year. The physician shall have the
burden of establishing to the commissioner's
satisfaction the gross income derived from the
delivery of medical services in the preceding calendar
year, the amount of premiums paid for medical
liability insurance in the preceding calendar year,
the medical specialty practiced by the physician
during the previous calendar year, and the physician's
eligibility to participate in the premium assistance
plan.

b. If the amount in the fund is inadequate to pay
in full all claims to qualified physicians, the amount
paid to each eligible physician shall be prorated.

2.  The amount of premium payments considered under
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R 1 this section shall not be less than or exceed the
b premium amount necessary for the physician to obtain
medical liability insurance coverage in an amount of
five hundred thousand dollars per occurrence. If a
physician applying for assistance is currently paying
premiums for coverage in excess of five hundred
thousand dollars per occurrence, the department shall
determine the premium amount which would be paid if
coverage were limited to five hundred thousand dollars
per occurrence. If more than one policy is in effect
during a calendar year for which application for
assistance is made, the premium paid under each policy
shall be prorated by the number of months the policy
is in effect during that caiendar year, and the
amounts cetermined for each policy for that year shall
constitute in total the premium paid for the calendar
year.

If 2 single policy provides coverage for more than
one physician, the commissioner shall determine the
amount of premium to be attributed to the coverage for
the applying physician.

3. An eligible physician entitled to a
distribution under this section must file an
application with the commissioner on or before May
of the year following the year for which assistance is
sought. Failure to file arn application by May 1 of
any year constitutes a waiver of any distribution to
which the physician might have been enticied for the
preceding year. The commissioner shall provide the
application form.

4. Prior to making a distribution to an eiigidle
physician, the commissioner shall obtain an assignment
of any ricnht the physician may have to a dividend,
refurd, or reimbursement of premium under the terms of
the physician‘s medical liability insurance contract
or agreement. Amounts recelved by the commissioner as
a result of the assignment shall be depositec in the
fund. The commissioner's rights under an assignment
shall not exceed the amount distributed to the
physician under this section.

Sec. 37. NEW SECTION. 519B.3 PHYSICIAN
ELIGIBILITY.

1 A physician is eligible to receive a
discribution if the physician files an appiication
a Gistributicn as provided in section 8193.2, and
e

Vdn W N O WSO N

1

the following requirements:
a. The physician was engaged in the active
practice of medicine in Iowa during the entire
preceding calendar year.
b. The physician was insured with an insurance

me
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company admitted to this state under a pclicy of
medical liability insurance during the entire
preceding calendar year providing coverage 1n an
amount of at least five hundred thousand dollars per
occurrence.

¢. The physician had staff privileges during the
entire preceding calendar year at a hospital in this
state, which had an emergency room and which reguired
physicians with staff privileges to provide, when
needed, medical care to unassigned patients entering
the hospital through the emergency room. Th
physician has the burden of establishing to the
commissioner’s satisfaction that the physiclan was
available to provide medical care to unassigred
patients and that, when needed, did provide medical
care to unassicgned patients entering the hospitail
through the emergency room.

d. The pnysician has not incurred two or nore
claims for medical malpractice resulting in judgments,
awarcs, ¢r settlements exceeding one hundred twenty-
five thousand dollars each in the preceding five
years. Payment of a claim by an uninsured physician
exceeding one hundred twenty-five thousand dolilars
shall be Counted when determining the number of
judgments, awards, or settlements under this
paragraph,

€. The physician does not have an unsatisfied
medical malpractice judgment which was entered within
the preceding five years, or if one exists, the
physician can show that at leas:t two hundred fifty
thousand doliars of the judgment has been satisfieq.

2. The burden to esteblish eligibility under all
criteria in this chapter by clear and convincing
evidence is upon an applying physician.

3. The commissiorer may waive the requirements
provided 1n subsection 1, paragraghs "a", "b", or "c%,
if the physician establishes that it was not possibie
for the physician to meet the reguirement through no
fault of the physician.

Sec. 38. STUDY Or MEDICAL SERVICES. Th
of insurance, in ccnjunction with the depar
public health, shall conduct a study tc determine
where the state 1s experiencing a shortage of needed
mecdical services, which shall be based on the
availability cf physicians by geographic area end
medical specialty. The division shall consicder t
following factors in conducting the study:

i. The supply and demand for medical services and
facilities,

2. The health of the populaticn in a geographic

e d‘vision
th
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area, including mortality, morbidity, and births
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' 2 3. Any other relevant demographic information

which indicates the need for medlcal services and
facilities.

The results of the study shall be reported on or
before January 15, 19839, to the governor, majority and
minority leaders of the senate, and the speaker and
majority and minority leaders of the house of
represéntatives. _

Sec. 39. APPROPRIATION. There is appropriated
from the general fund of the state to the division of
insurance in the department of commerce for the fiscal
year beginning July 1, 1988, and ending June 30, 1989,
one hundred fifty thousand dollars, or as much thereof
as is necessary, for services necessary for the
implementation of sections 35 through 37 this Act. 1In
addition, the commissioner shall provide an estimate
of the cost of the program and shall provide that
estimate to the governor, majority and minority
leaders of the senate, and the speaker and majority
and minority leaders of the house of representatives
on or before January 15, 1989. Appropriations to the
fund are not subject to reversion under section 8.33.

Sec. 40. Sections 1 through 31 of this Act apply
only to occurrences after January 1, 1989,

Sec. 41. Sections 35 through 37 of this Act take
effect on January 1, 1990, with the initial
distribution to be made to eligible physicians
commencing June 30, 1990, for the 1989 calendar year."

2., Title page, by striking lines 1 through 11 and
inserting the following: "An Act relating to health
care providers, hospitals, and patients by providing
for the creation of a patient catastrophic injury fund
for health care providers and hospitals, establishing
a surcharge to be deposited in the fund, providing for
an assessment on hospital charges, establishing
qualifications for a health care provider, hospital, _
or patient to be protected by the fund, establishing a
limitation on the liability of the fund, and a health
care provider or hospital, establishing a study and
certain other powers and duties of the commissioner of
insurance, providing for indemnification agreements
between a hospital and a health care provider,
providing that the Act does not apply to certain
contracts guaranteeing results, establishing certain
reporting requirements, providing for the appointment
of a fund administrator and for administration of the
fund, providing that an advance payment or a
settlement is not an admission of liability, providing

‘for llablllty of defense costs in certain actions,
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authorizing the fund to procure reinsurance, providing
for structured settlements, establishing a mediation
system ensuring the availability of physicians to all
citizens of this state by establishing a medical care
availability assistance plan and trust fund, providing
appropriations, establishing an effective date, and
providing for applicability."”

5849
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amerc the House amendment, Lo Senate Fllie
484, as amended, passed, and in py the Senate

follows:

1. Page 17, by inserting after line 32, the
following:

"Sec. . NEW SECTICN. 243B.1 DEFINITNIONS.

As used in this chapter, unless the context
otherwlse requires:

I. "Commissioner" means the commissicner of human
services.

2. "Medicare” means the Health Insurance f£or the
Aged Act, Title XVIII c¢f the federal Social Security
Act.

3. "Medicare Assignmeni" means the decision of a
physician to accept as patients beneficlaries of
Medlcare.

4. "Medicare intermeciary" means the perscn
contracted with by the Unized States gecvernment o
adminigster the Medicare program in this state.

5. "Participating physician” means a physician whc
accepts an amount egqual to the reasonable charge, as
determired by the United States secretary of heal:h

ncé human serwvices, as pavment in full for services
encered to a beneficiary of Medicare or a physiclan
who participates in the voluntary Medicare assignment
program established in conjunction with the area
agenclies on aging.

5. "Physician” means a person licensed tg practice
nedicine and surgery, osteopathy and surgery, oI
ostecpathy under the laws of this state.

Sec, . NEW SECTION. 249B.2 MEDICARE
PARTICIPATION.

. By July 1, 1989, and in each calendar
thereaf+er, at least eighty percent of the
in each area of speciaity shall be particip
phvsicians.

2. In computaticn of the
uncéer subsection 1, l:icensed

s
-

Hcwever, this subsection dces not prohibi
physician from chocsing to be a3 participa
physician.

3. If the level specified in subsecticn 1 15 not
achieved by July 1, 1989, cr if the level is act
maintained in any subsequent quarter, the board of
medical examiners shall require as a ccnditlon of
Lssuing a license or renewal of a iicense to practice

a physician, that a physician who accep:ts Medicare

Wssignments also agrees to be a participating

physician.
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Sec. . NEW SECTION. 24983.3 MEDICARE
PARTICIPATION ~- RECORDKEEPING.

1. A participating pnysiclan shall submit a report
annually to the Medicare intermediary on the form
required and provided by :the Medicare intermediary.
The report shall include but is not limited to the
following:

a. The speciality of and type of license heid by
the physician.

b. The area of practice in which the physician
accepts Medicare assignments.

c. The acdress of the location of the physician's
practice.

d. The total number of Medicare beneficlaries
provided services by the physician and the percentage
cf the phyvsician's patients who are Medicare
beneficiaries.

2. The Medicare intermediary shall, annually,
submit a summary of the reports c¢ollected under
subsection 1 to the human resources standing
committees of the general assembly.

3. The commissioner may, ln acccrdance witn rules
adopted pursuant to chapter 177, require the inclusion
of additicnal imformation in the reports submitted by
participating pnysicians."”

2. Page 24, line 2, by inserting aiter the word
“settiements," the following: “"prcviding for an
estabiished level of Medicare participation by certain
physicians,".

3. By renumbering as necessary.

WITHORAWN BY A-L STURGEON
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W




APRIL 1L, 19006

SENATE FILE 484

5-5870

Amend amendment $~5340. to Senate File 484,
as amended, »assed, and reprinted by the Senate,
as follows:

l. Page 7, line S5, by striking the word "FUND"
and inserting the words: "FUND AND FOR CENHANCED
MEDICAL SERVICES FUND".

2., Page 7, by inserting after line 24, the
following:

"4. An additional assessment of one percent
13 imposed on patient billings for inpatient acute
care scrvices and routine and surgical outpatient
services, other than those involving liedicaid or
HMedicare, by hospitals beginning January 1, 1989,
The assessment shall be collected by the hospital
and the assessments received shall be remitted by
the hospital to the cenihanced medical services fund
cstablished in section 1473,.31 monthlv. A hospital
shall not be responsible for the collection or
remittance of assessments on billings decnmcd
uncollectible by the hospital.”

3. Page 17, by inserting after line 32 the

[ R T J i S PO
CUWNOUVEWN SOV EWN

21 i ‘
232 following:
23 "Sec. 32. NEYW SECTION. 147B.31. ENIANCID

24 MEDICAL SERVICLES IPUND.
5 1. There 1s established an enhanced medical

25

26 health services fund within the department of

27 human services from the fees collected under

28 section 147B.9, subsection 4.

29 2. The department shall use sixty percent of

30 the funds collected to increase the reimdurscement
31 rate £for hospitals in the state under ¢he medical
32 assistance program. Such enhancement shail be 1n
33 addition to any other incrceascs established. and

34 shall be made in consultation with the Iowa

35 hospltal association.
36 3. The devartment shall use twenty-cight
37 vercent of the funds collected to increase
38 eligibility for the elderly, blind, and disablcd
39 below the poverty level under the medical assis-
40 tance program or to provide other medical assistance
41 to that population. The department shall develop
42 such expansion strictly within the funds available
43 from this fund, and in consultation with the
4u medical assistance advisory council and the gencrail
L5 assembly: and in addition to any other authorized expansions.
46 4. The department shall transfer two percent
47 of the funds collected to the department of public
48 health for the purposes of section 1353.33.
49 5. The department shall transfer ten percent
sg of the funds to the department of public health
Page
@ | Lngmonsien of sasicionar sssistance rox
. - KA Jhearcal CC3. Such enhancement
3 shall be in addition to anv other fundi
4 established for such services.' uncing
i GCIrvices.
=587

/" Filed April 8, 1988  QuT OF ORDER  BY CHARLES BRUNER
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M Amend the House amendmenrt, S-5840, to Senate File

2 484, as amended, rpassed, and reprintec Dy the Senate,
3 as follcws:

4 1. Page 7, by inserting after 1ine 34 the fol-

5 iswing:

A "Sec. . NEW SzECTI Li17B3.9A  MANINMUM

7 LIARILITY FOR NONE CJNOMI“ “SZAGES.

8 . In & verdict 1issued pursuant tc this chapzer,

9 that DoL-Lsn of a verdlict attriputabie to noﬂecor cmic
10 damages including, but not limited to, damages for

L1 pain and suffering, loss of consortium, loss of

12 chance, cr punitive cr exemplary damages agains:t any
13 one deferncdant shall not exceed rtwo hundred £lZtw

-4 thousand dollars.

5 2. In an action pursuant {0 this chaprer and tried
6 to a jury, and 1n which noneccnemic damages :including,
i7 but not limited to, damages faor paln and suffering,

18 loss of consortium, loss of chance, or punitive 2r

19 exemplary damages are scught or argued, the court
20 shall, unless otherwise agreed to by ail parties,

21 instruct the 3ury that the portion of a verdicet
22 attributable to noneconcmic damages ‘ncludi“g, put not
23 limited to, damages for pain anc suffering, loss of&

24 consortium, loss ¢f chance, or punitive or exemp:iary
25 damages against any one defendant shall not exceed two
25 hundred fifty thcusand dollars.
27 3. In an action brought pursuant %o this chapter
28 and tried rc a jury, and in which ncnecconomic damages
29 includinrg, but not limited to, cdamages for pain and

30 sufferiro, -¢ss oI coascriium, 1¢s5s cf chance, or

1. punitive or exemplary damages are sougnt or argued,

32 the court shali, uniess otnerwise agreed te by all

¥
2
Toth jw return a verdic:o
(=3

33 parties, require tna \
3 s and damages awarded pursvant to

34 lrtemizing the injurl
35 the verdics.

5-n881
Filed April 8, 1988 OUT QOF ORDER BY JULIA B. GENWNTLEMAN
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5-5883

ot O ¥

SENATE FILE 484

Amend the House amendment, S$-5840, to Senate Flie
184 as amended, passed, and reprinted by the Senate,
as_followss

DIV

L ek pes

1. Page 3, by striking lines 35 and 36 and
inserting the following: “"business or a hospital
which has ceased doing business or providing services
1f the health care provider or hospital files procf of
insurance as regquired in subsection i or 2, as
applicable, anrnd pays a one-".

2. Page 3, line 44, by inserting after the word
"business" the following: "or the hospital's ceasing
ro do hiisipess op providing services”,

P g bt e
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3. Page 7, by striking lines 490 through 42 and
inserting the follcwing: "or settiement approved by
the court in excess of five hundred thousand dollars,
and up to five million dollars, against a health care
provider or hospital qualified under this chapter with
esnect ta an occourrence Qf",

38
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4. Page 8, line 22, by insercting after the word
"cemmerce,™ the fclilowing: "and to the legisiative
fiscal pureau,".

5. Page 8, by inserting after line 46, the
following:

"The annual report shall alsc include an actuarial
review of the soivency of the fund and contain
appropriate reccemmendations relating to the protection
of the solvency of the fund including., but nct limited
to, the need for mandatory participation by health
care providers or hospitals, the need for additional
tevenue sources, and other recommencdations deexed
appropriate by the commissioner.”

6. Page 8, by inserting after line 47 the
following:

“The legislative fiscal bureau shall have the
authority to retain an actuary, upon the apprcvali of
the legislative council, to examine and report on the
vatient catastrophic injury fuad."

7. Page ii, by strixing lines 33 through 35 and
inserting the following: "3.”

8. Page 12, line 16, by striking tne words
"exceeds cne hundred" and inserting the following:
"which exceed two nundred fifty”.

3. Page 12, line 18, by inserting after che word
"award" the following: "where the fund i1s responsible
fcr paying damages for future injuries”.

10. Page 12, line 19, by striking the words "one
nundred thousand dollars” and inserting the following:
“two hundred £ifty thousand dollars, :including any
amount for future damages to be paid by the health
care provider or hospital in excess of the limits of
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 sBNATE 21 -
APRIL 11, 1988

5-5883 Page 3

the availability of physicians to all citizens of this
state, establishing a study to determine where the
state is experiencing a shortage of needed medical
services, establishing an effective date, providing
for applicability and establishing penalties.”

25, By renumbering as necessary.

5-5883 DIV A - ADOPTED

Filed April 8, 1988 DIV B - ADOPTED BY DONALD DOYLE
Cpp 377540 BILL HUTCHINS
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SEMACE 27
APRIL 11, 1988
SENATE FIILE 48B4

5-54559

H Arnernc the House amendment, 5-5840, to Senace [iie

2 484, as cmended, passed and reprinted by the Senate a:

3 fotlows:

4 L. Page 10, py inserting after line 28 the

5 foliowing:

6 "Sec. . NEW SECTION., 1473.19 FRIVOLOUS

7 ACTIONS.

3 in all cases against a healinh care provider or

S hospital under this chapter, the court may, in 1ts

10 discretion, upon application by the prevarling party
i1l and in an amount determined by the court, charge

12 rezsonable attorney fees as cosis payabie Lo the

13 prevail:ing party, if the court finds that the lLosing
14 party did noct have & reasonable likeiirood cof reccvery
13 or a reascnable ilkelinocod of a successful defense.

16 The charcing of costs under this section 1s the solie
~7 responsibilitv of the named parties and shall not In
18 arny way be considered a cost of defense or reduce in
19 anv manner 1nsurance coverage provided to either parcy
20 thereby reducing the amount of ccverage available for
21 the payment ¢of any judgment rendered against that

22 party."
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Aoril 8, 1988

OQT OF QgQER 5y  JULIA GENTLEMAN
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SENATE FLLE 484 AS AMENOED BY &-387

In cempliance with a writzen request raceived April &, 1988, a fiscsl note for
SENATZ FILE 484 AS  AMENDED 2Y S-35878 i< hereby submitteqd pursuant to Joint
dule 17. Data usec 1in developing this {isca' nore arz available from the
Legislative Fiscal Bur2ay t¢ members of the Legislature upon request.
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Senate File 484 as amended by S 5870 creates additiona: revenuwe for indigent
patient care Dby assessing a one percent chirge on patient billings for
iapetienl  acute care services and routine surgical services, Biilings
involving Medicaid or Medicare ate excluded. This assessment would be in
sddition to the one perceat assassment that would fund the patient
compensation injury fund. Revenues generated from the zssessment would be
used by the Department cf Human Services and the Department of Public Heaith
to provide medical assistance by: increasing eligibility for the elderly,
blind, and disabied pecple, providing ;lanning to ensure access to hospital
services 1in tural areas, and for additional assistance for emergency medicel
assistance.

PISCAL EFPECT

1. Approximately $6.5 million amnually could be generated from a one percent
assessment of hospital billings. This amendment has an effective date
that is in the middle of the 1989 fiscal year and therefore approximately
$3.25 million would be available.

2. The Department of Human services would use 60X of the funds collected ar
$1.95 million irn FY 1989 and $3.9 million in FY 1990 ro enhance the
reimbursement rate for hospitals. This wouid result in additional
revenues of approximately $3.2 million in FY 1989 and $6 4 millica in FY
1990 and beyond.

3. The Department of Human Services would use 281 of the funds collected or
910,068 in FY 1989 and $1.82 miillicn in FY 1990 to expand medical
assistance eligibility. This would result in additienal federa! revernue
of approximately $!,5 million in FY 1989 and $3.0 wmillion in FY 199G and
beyand.

4. The Department of Public Health would use 2% of the funds c:ollected or
§65,000 in PY 1989 and $133,008 in FY 1990 for planning asslstasnce o
local bogrds to ensure access to hospital services in rural areas.

3. The Departmea' of Public Health would use 10Z of the funds collzcted or

§$325,000 iz FY 1989 and §$653,660 in PY 1990 for adcitional assistance for
emergancy medical services.

Source: The Insurance Divisioun,

Fiscal Director

Leg‘a.ath W}s 1 Bureau
Date:
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coverage. 1re fund will pay malpractice awards from $530,000 to $3 miilior,
and a healtn cave professionzl and hospitals snall zrovide coverage for awards

. 1%8¢

1 i
STATZ OF ICWA 7
" £ tr. AT son 153 No. 2880s .2 1
- JEL:L ;‘ﬁ_R 38 } OU F E S C“f\ 5 5.; .Q“1§ Siaff D JEM__ :
SENATE VILE 484 AS AMENDED BY THE HOUSL {

in compliance with a wrizten reques? received Aprii 7, (988, 2 fiscal noie for {

SF 584 AS  AMpUNDED 3¢ ECUSZ is hereby submitled purscan: Lo Joinc hule iT. §

Seta used in devaigoing chis fiscal none gre available Ivem the Legislative §

) Fiscal furcau To members of the Legislature upop teqgoest. %
£
¢ ¥
? Senate File 6424 a5 zpended by 2 5935 creates an excess liability fund for :
§ nealth care providers, establishes z surcharge to be depos:ted iato the fund, i
: establishing gqualifications fer a health care provider ov a patient o be :
i protected by the fund, establishing 2 maximem timitation on the ligbility »of %
; the Iund, creztion cf & compensafion raeview poard, aullorigaticn cf the fund i
: t3 gorocure reisnsurance to  protect the fund, ezuthorizaticn oi the fund to %
) srovide claim  payments for medical malpractice awards, and to <reates i
‘ siructured settlements for health care prefessicnals and insurance companies. :
;
e |
i 3
; The patient compensatiocr inlury fund is exaccfeﬁ *o rzduce insurance premiums g
i by establishing a fund that would exemp: alth cave providers from certain H
; timite of liability. The Zund would erfer:ive'v reduce the amount of liability i
: for whizh & nealth care provider could be liable. The fund would be financed E
4 by 2 17 charge on nospital pillings for inpatiemt aculte care sz2rvices and an H
g aanual c_rcharge based on premiums paid by health care providers for liability t
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under $5006,000.

A wmedistion service is established that would reqguire an injured party to
request mediation within fifteen days after filing e court acrion. Persons
wne have not filed a court action 2ay also participate in medialion, however,
it is mandatory. Mediation services will be funded by imposing an $208.60
filing fee for mediation hearings.

The awengment establishes a Jows Medical Care Availability Assisiance Trust
fun¢ for physicians who cannot afford their medical maipractice premiums.
Pnysicisns are eligible to receive cempensation from the fund if their annual
gross income devived from delivery of medical services.

The commissioner of insurance shail cenduct ar examiration cf insurance ratiag
practices relating to tie use of nonstate specific experience in the seiting

of vates in the state, {regicnal pricing).

The cemamissicrer of  insurance shall discount i1iadbility premiuems for those
nedlin providers who cre free of any civil or criminail ciaims for z five year
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STATE OF IOWA
LS8 No. 2860s5.2

FISCAL NOTE ] Staff 10.  JEM
SENATE FILE 484 AS AMENDED BY THE HOUSE —_—
-3~

fund to be liable for any awards that could not be covered by the amount
in the Patieny Compensation Fund.

A mediation fund is established by charging a2 $20.00 filing fee on the
number of malpractice cases brought before the courts. It is unknowvn how
ouch will be generated as a result of the filing fee, as it depeads upon
the number of malpractice cases filed.

The Insurance Division shall distribute from funds appropriated from the
general fund €o physicians an amount equal fo the amount by which the
physicians premium payments for medical liability insurance exceed 15% of
the physician's annual gross income. The bill appropriates $150,000 to
the Iowa Medical Care Availability Assistance Trust Fund.

Section 35 of the amendment requires the Insurance Division of the
Department of Commerce to conduct a study to determine where the state
has a shortage of needed medical services. No additional funds or staff
are needed.

Approximately $250,000 i{s anticipated in revenues from the one time
application fee required from hospitals and health care providers. Money
collected as a result of the application fee would be used by the
insurance division to implement and administer the Patient Compensation
Fund.

Source: The Insurance Division

Departmant of Commerce (EfjifijE?-Z, JEN)

Fiscal Director /
Legislarive ;isial Bureau

Date: gf ¥ 8!
I
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SENATE AMENDMENT TO HQUSE AMENDMENT TO
SENATE FILE 484
H-6353

Amend the House amendment, S$-5840, to Senate File
484 as amended, passed, and reprinted by the Senate,
as follows:

1. Page 3, by striking lines 35 and 36 and
inserting the following: “business or a hospital
which has ceased doing business or providing services
if the health care provider or hospital files proof of
insurance as required in subsection 1 or 2, as
applicable, and pays a one-".

2. Page 3, line 44, by inserting after the word
“business” the following: “or the hospital's ceasing
to do business or providing services”.

3. Page 7, by striking lines 40 through 42 and
inserting the following: "or settlement approved by
the court in excess of five hundred thousand dollars,
and up to five million dollars, against a health care
provider or hospital qualified under this chapter with
respect to an occurrence of".

4. page 8, line 22, by inserting after the word
“commerce," the following: "and to the legislative
fiscal bureau,".

5. Page 8, by inserting after line 46, the
following:

"The annual report shall also include an actuarial
review of the solvency of the fund and contain

appropriate recommendations relating to the protection
of the solvency of the fund including, but not limited
to, the need for mandatory participation by health
care providers or hospitals, the need for additional
revenue sources, and other recommendations deemed

appropriate by the commissioner.

6. Page 8, by inserting after line 47 the
following:

“The legislative fiscal bureau shall have the
authority to retain an actuary, upon the approval of
the legislative ccuncil, to examine and report on the
patient catastrophic injury fund.™

7. Page 11, by striking lines 33 through 36 and
inserting the following: "3."

8. Page 12, line 16, by striking the words
vexceeds one hundred" and inserting the following:
“which exceed two hundred £ifty".

9. Page 12, line 18, by inserting after the word
"award" the following: "where the fund is responsible
for paying damages for future injuries"”.

10. Page 12, line 19, by striking the words "one
hundred thousand dollars" and inserting the following:
"two hundred fifty thousand dollars, including any
amount for future damages to be paid by the health
care provider or hospital in excess of the limits of

_l_
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H-6353
Page 2

1 the fund,".

2 11. #Page 13, by striking lines 11 through 50.

3 12. Page 17, line 38, by 1nserting after the

4 figure "258A.1" the follow:ing: ", the department of
5 inspections and appeals,”.

6 13. Page 17, line 45, by inserting after the word
7 "insurance" the following: "and to the legiglative
8 fiscal bureau". o

9 14, Page 18, by strixing line 13 and inserting
10 the following: "licensing beard authority of the
11 healch cal ey or hospital.”
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15. " Page 18, iine 3}, by inserting after the
figure "153" the following: ", except where such acts
also involve disciplinary actions against a health
care provider by the hospital, reports shall be made".

16. Page 18, by strixing lines 32 and 33.

17. Page 19, lires 3G and 31, by striking the
words ", jurisdictions, or rating areas”.

18. Page 20, by striking lines 6 and 7 and
inserting the following:

"2. "Fund" means the patlent catastrophic injury
fund established in section 147B.6."

19, Page 20, by striking lines 23 tnrough 30 and
inserting the following:

"Sec. . NEW SECTION. 5198.2 INSURANCE PREMIUM
DISTRIBUTIONS. T

The commissioner shall, on July 1 of each year,".

20. Page 20, by striking lines 47 through 49,

2i. Page 23, by strixing lines 10 through 23 and
inserting the following:

"Sec. . An amount not to exceed one hundred
thousand dollars shall be paid out of the patient
catastrophic injury fund to the board of medical
examiners established under chapter 147 for the
purpose of enhancing the board's administraticn and
enforcement of the provisions of law relating to those
licensed to practice medicine and surgery, osteopathic
medicine and surgery, and osteopathy."”

22. Page 23, lines 39 and 40, by striking the
words “"and a health care provider or hospital,”™.

23. Page 23, iine 46, by inserting after the word
"requirements" the following: ‘"regarding claims".

24. Page 24, by striking lines 3 through 7 and
inserting the following: "system to assist in the
resolution of disputes, establishing certain mandatory
reporting requirements for health care providers
regarding acts which may constltute maipractice,
providing for regicnal pricing of insurance,
establishing a system for the reimbursement cf certain
amounts paid for medical liability insurance to ensure

_2_




‘4 HOUSE CLIP SHEET APRIL 12, 1988 Page 40

H-6353

/ Page 3
' 1 the availability of physicians to all citizens of this
state, establishing a study to determine where the
state is experiencing a shortage of neeced medical
services, establisning an effective date, providing
for applicability and establishing penalties."
25. By renumbering as necessarv.
RECEIVED FROM THE SENATE
H-6353 FILED APRIL 11, 1988
Yoo oncanaey q/%(%‘/7?3)




OFFICE OF THE GOVERNOR

ZravC ZaP DL

DEs MoOINES. lOwWA 508319

s1E 2852
TeEray £ BrRanSTAD
SOVERNOR

Mav 13, 19788

The Honorable Elaine Baxter
Secretary of State

State Capitol Building
LOCAL

Dear Madam Secretary:

Senate File 484, an act relating to health care providers,
hospitals, and patients by providing for the c¢reation of a
patient catastrophic injury fund for health care providers and
hospitals, establishing a surcharge to be deposited in the fund,
providing for an assessment on hospital charges, establishing
qualifications for a health care provider, hospital, or patient
to be protected by the fund, establishing a limitation on the
liability of the fund, establishing a study ané certain other
powers and duties of the commissioner of insurance, providing for
indemnification agreements between a hospiltal and a health care
provider, providing that the act does not apply to certain
contracts guaranteeing results, establishing certain reporting
requirements regarding claims, providing for the appointment of a
fund administrator anéd for administration of the fund, providing
that an advance payment or a settlement is net an admission of
liability, providing for liability of cdefense costs in certain
actions, authorizing the fund to procure reinsurance, providing
for structured settlements, establishing a mediation system to
assist in the resclution of disputes, establishing certain
mandatory reporting requirements for health care providers
regarding acts which may constitute malpractice, providing for
regional pricing of insurance, establishing a system for the
reimbursement of certain amounts paid for medical 1liability
ihsurance to ensure the availability of physicians to all
citizens of this state, establishing a study to determine where
the state is experiencing a shortage of needed medical services,
establishing an effective date, providing for applicability and
‘establishing penalties, 1is hereby transmitted to you in
accordance with Article III, Section 16, of the Constitution of
the State of Iowa.




The Honcrable Elaine Baxter
May 13, 198BS
Page 2

Senate File 484 puts the state 1n the medical malpractice
insurance pusiness by establishing a patient comp=ansation fund
for recoveries of up to $5 million. The £f£irst §1 million worth
of coverage is efifectively paid for by the doctor or hospital
with the remalning $4 million worth of coverage supplied by a one
percent tax on hospital billings and, if needed, the state's
general fund.

Senate File 484 is a so-called tort reform bill. However, even
some of the strongest proponents of this bill admit that the bill
does not reform our tort liability system. 1Instead, proponents
argue that it will provide a reduction in the cost of reinsurance
for some doctors and hospitals in our state and will maintain and
possibly even enhance the ability of plaintiffs in medical mal-
practice actions to receive recoveries. However, in this effort
to provide reassurance to some physicians and hospitals and teo
protect the plaintiffs in malpractice cases, the legislature
apparently forgot about one important player in this process --
the taxpayer. Indeed, Senate File 484 1s simply bad public
policy. It is fiscally unsound: its potential long term impacts
are frightening; and it forfeits the chance to obtain meaningful
tort liability reform at this time and for the foreseeable
future. For those reasons, 1 cannot approve Senate File 484.

It is no understatement to say that the medical malpractice
system in the state of Iowa is in a state of crisis. Consider,
for example, that malpractice premiums in lowa have risen by
366 percent since 1981. And, an Iowa Supreme Court's study found
that the number of medical malpractice cases £filed in Iowa
doubled from 1981 to 1986. The size of the awards also increased
significantly.

This medical malpractice crisis has resulted in a loss of access
to and an increase in cost of quality medical care. For example,
a 1987 survey of physicians in Iowa found that 57 percent of them
were less likely to provide services to high risk patients than
in 1981. Moreover, between 1981 and 1987 the state lost one-third
of 1ts practicing obstetric physicians and one-half of those who
quit practiced in rural areas. In fact, today in some parts of
éowa, a mother must travel up to 60 miles to give birth to her
aby. ’

This malpractice crisis also has added to health care cost
inflation. The same survey found that two-thirds of the doctors
were more likely to require additional laboratory tests in order to
practice defensive medicine. And, there can be little doubt that
the additiorial malpractice insurance premiums required to be paid
by doctors, at least in part, have been passed on in higher costs
to health care consumers.




Now, there are 3ome who say that the mecical malpractice crisis
is simply an insurance company conspiracy. However, the facts do
not bear that out. In Iact, approximately 600 companies have the
ability to write medlcal malpractice lnsurance in Iowa. However,
in 1987, only six insurers wrote 90 percent of the market. The
reason for the small number of insurers is c¢clear: medical
malpractice insurance has not been significantly prefitable in
the past few vyears. Moreover, the loss ratio for companies
insuring medical malpractice in Iowa has gotten significantly
worse with Iowa's largest medical malpractice insurer's 1loss
ratio exceeding 120 percent in one vyear.

What is needed to resolve this serious problem? It is clear
there must be some cap placed on medlcal malpractice recoveries.

I recommended a $250,000 cap on non-economic losses -- similar
caps are presently in place in 21 other states. In addition, the
medlcal profession 1tself must do an even better job of policing
its profession to ensure that physicians who are not up to standard
are not allowed to practice.

But Senate Flle 484 does not significantly address the issue of
improving the quality of phvsicians and hospitals and does not
put in place reasonable limitations on recoveries. Instead, this
Pill simply shifts the cost from doctors, plaintiffs and their
attorneys to the publiec. 1 acknowledge that Senate File 484 does
provide reinsurance for tnhe 40 percent of doctors who need
greater than a million dollars worth of coverage. However, the
reduction in malpractice costs for those individuals comes at too
high a price.

First, I have deep philosophical concerns about the state being
involved in this type of insurance business. Five of the ten
states that are involved in the medical malpractice insurance
business have funds that are actuarially insolvent. The reason is
simple. The political process resists efforts to put funds away
for potential losses in the future. Instead, the temptation among
state governments is Lo provide funds on a cash flow basis only.
That temptation may look good in the short run, but in the long
term, it can cause a severe financial crisis for the state.

Second, Senate File 484 is fiscally unwise. It puts in place a
$7 million tax on health care on hospital consumers to help pay
for medical malpractice claims. This is, in effect, a general
tax 1ncrease in order to fund the problem we have not taken
action to solve. Moreover, careful actuarial reviews of the bill
have been conducted for the Insurance Division for the Department
of Commerce and the Iowa Medical Society. Review was difficult
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to do since the bill contains significant ambiguous language,
i.e., the determination of whether coverage is per occurrence or
per defendant is not clear. Moreover, the actuarial firm has
indicated that state taxpayers could eventually be forced to pay
excess liability costs of between $426,000 to $4 million per
year. Gilven the tight fiscal conditions existing in the state,
it would be difficult for the state to absorb these additional
costs. Regardless of the actual size of the state liability, I
believe that it is unwise for the state fiscal policy to have the
taxpayers exposed to significant liability resulting from medical
malpractice claims.

Third, I believe the bill could, in the long term, make the
medical malpractice c¢risis even worse. This bill could actually
result in increased medical malpractice claims above present
levels. Senate File 484 provides for up to $5 million of
coverage for ail doctors and hospitals in the state. Currently,
60 tu 70 percent of docrtors have coverage of only $1 million.
The additional availability of $4 million of insurance would
certainly be an attracrtive target for plaintiff attorneys 1in
malipractice cases to sheocot at. And higher claims will only make
the current malpractice crisis even worse.

Fourth, I believe Senate File 484, if signed, would significantly
reduce the chances for meaningful tort reform for the future. In
eiZect, this pill relieves some <f the pressures for medical
malpractice reform. Since health care consumers and taxpayers
would be paving for higher levels of coverage, there may be reduced
lnterest among the affected physiclans and hospitals to push for
meaningful malpractice reform for the future. As a result, the
likelihoeod of reform in future is significantly diminished.

in sunmary, I am aware that the proponents of this legislation
indicate that it protects mecdlcal malpractice plaintiffs and will
provide some reinsurance for some medical practitioners. However,
these marginal benefits are clearly outweighed by the fact that the
legislature, in passing this bill, forgot about the taxpayer. The
heaith care consumer and the state's general fund would be forced
to absorb the probable increase in medical malpractice awards. 1
believe that is bad putlic policv and fiscally unwise. And it
significantly recduces our chance to optain meaningiul zort reformm
in the future.

Moreover, I have deep pnilcscphical reservations accut having the
stat2 enter into the iasurance tusiness and belleve LT should
only be done on rare occasicns when the peTentlal exuosure to the

stat2 1s slim and pupliic peiicy reasons for offsrinc of such
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insurance are overwhelming. In addition, 1 believe it 1is
inappropriate for the state to enter that type of business when
the result is to mask the root cause of the medical malprac-
tice crisis. Indeed, we should not push this problem on to the
public. As public poligcymakers, our role is to protect the
public, not to make them the ultimate absorbers of excess risk.

I pledge to work with the legislature, the affected interests,
and representatives of public to develop a meaningful medical
malpractice and tort liability reform in the future. It will
require compromise from all parties and commitment to protect the
public interest in available and affordable health care.

For the above reasons, 1 hereby respectfully disapprove Senate
File 484.

Sincerely,

T e E @M,,:;Q

Terry E. Branstad
Governor

TEB/ps

c¢: Secretary of the Senate
Chief Clerk of the House




SENATE FILE 484§

AN ACT

RELATING TQO HEALTHE CARE PROVIDERS, HOSPITALS, AND PATIENTS BY
PROVIDING FOR THE CREATION OF A PATIENT CATASTROPHIC [NJURY
FUND FOR HEALTH CARE PROVIDERS AND HOSPITALS, ESTABLISHING A
SURCHARGE TO BE DEPOSITED IN THE FUKD, PROVIDING FOR AN AS-
SESSHMENT OM HOSPITAL CHARGES, ESTABLISHING QUALIFICATIONS
POR A HEALTH CARE PROVIDER, HOSPITAL, OR PATIENT TQ BE PRO-
TECTED BY THE PUND, ESTABLISHING A LIMITATION ON THE LIA-
BILITY OF THE PUND, ESTABLISHING A STUDY AND CERTAIN OTHER
POWERS AND DUTIES OF THE COMMISSIONER QP INSURANCE, PROVID-
ING FOR INDEMHIFICATION AGREEMENTS DETWEEN A HOSPITAL AND A
HEALTH CARE PROVIDER, PROVIDING THAT THE ACT DOES NOT APPLY
TO CERTAIN CONTRACTS GUARANTEEING RESULTS, ESTABLISHING
CERTAIN REPORTING REQUIREMENTS REGARDING CLAIMS, PROVIDING
FOR THE APPQINTMENT OF A FUND ADMINISTRATOR AND FOR ADMIN-
ISTRATION OP THE FUND, PROVIDING THAT AN ADVANCE PAYMENT OR
A SETTLEMENT [S NOT AN ADMISSION OF LIABILITY, PROVIDING
FOR LIABILITY OF DEFENSE COSTS IN CERTAIN ACTIONS, AUTHO-
RIZING THE FUND TO PROCURE REINSURANCE, PROVIDING FOR
STRUCTURED SETTLEMENTS, ESTABLISHING A MEDIATION SYSTEM TO
ASSIST TN THE RESOLUTION OF DISPUTES, ESTABLISHING CERTALN
MANDATORY REPORTING REQUIREMENTS FOR HEALTH CARE PROVIDERS
REGARDING ACTS WHICH MAY CONSTITUTE MALPRACTICE, PROVIDING
FOR REGIONAL PRICING OF INSURANCE, ESTABLISHING A SYSTEM

@

Senate File 484, p. 2

FOR THE REIMBURSEMENT OF CERTAIM AMOUNTS PAID FOR HEDICAL
LIABILITY I[NSURANCE TO EMSURE THE AVAILABILITY OF PHYSICIANS
TO ALL CITIZENS OF THIS STATE. ESTABLISHING A STUDY TO DE-
TERMINE WHERE THE STATE [S EXPERIENCING A SHORTAGE OF NEEDED
MEDICAL SERVICES, ESTABLISHING AN EFPECTIVE DATE, PROVIDING
FOR APPLICABILITY AND ESTABLISHING PENALTIES.

BE IT EMACTED BY THE GENERAL ASSEMBLY QF THE STATE OF I[OVWA:

Section 1. FINDINGS -- PURPOSE. The general assembly
€inds that access to high quality medical and hospital
services at reasonable costs is in the public interest and is
necessary to ensurae the health, safety, and welfare of Iowa
cltizens,

The genecral assembly Einds that the increasing costs and
decreasing availabllity of adequate medical liability
insurance for health care providers and hospitals threaten the
public access to high quality medical and hospital services at
reasonable costs.,

The general assembly finds that it has become necessary to
take leglslative actlon to achieve the public interest and
assure the health, safety, and welfare of lowa citizens, such
action to include the balancing of interests between an
individual's cight of recovery for injuries and soclety’'s need
for necessary secvices.

It is the purpose of this Act to maintain and increase the
public's access to high quality medical and hospital services
at reasonable costs, theceby protecting the health, safety,
and welfare of the citizens of this state., To effectuate this
pucpose, 1t is the intent of the genecal assembly that the
provisions of this Act be construed Liberally to achieve the
following:

1. An inccease in the availability and affordability of
medical liability insurance for health cate providers and
hospitals.

2. To maximize an individual’s right to cedcess for
injuries within the confines of the broader purpose of
protecting the healrn, safecy, ard welfare of all eitizens.




Senate File 484, p. 3

3. To obtain such data as is necessary to develop long-
verm solutions to the problems related to these findings.

§. To decrease the incidence of medical malpractice.

5. To provide such incentives as ace necessary to retain
medical and hospital secvices in all parts of this state.

6. To Lncrease the cesolution of medical liability actions
by more cost-efficient means than traditional litigation.

7. To insure that the costs of medical liability insurance
accurately teflect the exposure to risk.

Sec, 2. NEW SECTION. 1478.1 SHORT TITLE.

This chapter shall be known as the "Health Care Provider
and Patient Assistance Act.”

Sec. 3, MNEW SECTION. 147B.2 DEFINITIONS,

As used in this chapter, unless the context requires
otherwise:

L. "Administrator® means the compensation fund
administrator appointed pursuant to section 147B.15, or the
adminlstrator's designee.

2. "Commissionec” means the commissloner of insurance.

3. "Pund"” means the patieant catastrophic injury €fund
established in section 1478.6,

4. "Future injucies” mecans all legal harm relating to am
injury Wnich the trier of fact determines will be incurred by
the injured party subsequent to the entry of judgment.

5, “"Health care provider” means a person licensed or
cectified in this state under chapter 148, 150, 150A, 152, or
153 to provide professional health care secrvices to an
individual during that individual’'s medical care, treatment,
or confinement.

6. “Health secrvices” means clinically related diagnostic,
curative, or rehabilitative secrvices, and includes alcoholism,
drug abuse, and mental health services.

7. “Hospital" means a hospital licensed pursuant to
chapte: 13%$B.

8. "fnjuced persorn” means the pecson during whose medical
treat@ment or care the 3acts or omissions of medical malpractice

are determined to have occurred.,
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9. "Injured party” means a pacty plainti€f to a medical
malpractice action or other person not a party to the ackion
but who may have a cause of action against a health care
provider or hospital as a result of an injury alleged to have
occurced as a result of medical malpractice, and includes the
injured person.

10. "Injury* means a lLegal harm for which damages are
recoverable in an action acising under this chapter.

11. “Medical malpractice” means acts ot omisslons of a
health care practitioner in the practice of the practitioner's
profession ot occupation, or acts ocr omlssions of a nospital
in patient treatment or care, includiag but not limited to
negligence, failure to provide cace, breach of contract
relating to providing cace, or claim based upon failure to
obtain informed conseant for amn operation or treatment,

Sec. 4. HEW SECTION. 1478.3 QUALIFIED PROVIDER -

- PATIENT.

1. A health care provider is qualified to participate
under this chapter Lf the health care provider does the
Eollowings:

a. Files with the commissioner proof that the health care
provider is insured with an insurance company admitted to do
business in this state under a policy of medical liabllity
insurance providing a minimum of five hundred thousand dollars
per occurrence in coverage,

b, Pays a surcharge levied on the health care provider
pursuant to section 147B.6.

2. A hospital is gualified to participate undec this
chaptec if the hospital does the following:

a, Files with the commissioner proof of financial
tesponsibility im an amount of five hundred thousand dollars
per occucrence. The hospital is qualtfied as long as the
cequited proof of financial responsibility remains effective.
Financial responsibility is proven by providing a certified
copy of a professional llability insurance policy currently in
torce, with annual proof of golicy renewal required: a
notarized letter from the prcfessional liability insurance
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carrier stating that the hospital ls covered by a policy of
professional liability insucance, with annual proof of policy
renewal required: the posting of a boand: or the payment of
cash to the commissioner. If proof of financial
responsibility is by professional liability insurance the
hospital shall provide informatlon svidencing the pollcy
period., amount of coverage, premium paid, claim form of
policy, and any resecvation of rights by the carrier.

b. Pays a surchacrge levied on the hospital pursuant to
section 147B.6.

3. The commissioner may permit qualification of a health
care provider who has retired or ceased doing business or a
hospital which has ceased doing business or providing secvices
if the health care provider or hospital €iles proof of
insurance as required in subsection } or 2, as applicable, and
pays a one-time surcharge as may be daetermined to be
approprlate by the commissloner. The amount of the surcharge
shall not exceed the cost of five hundred thousand dollars of
medical liability coverage above the initial five hundred
rhousand dollars of medical liability coverage for the period
subsequent to the health care providec’'s retlrement or ceasing
to do business or the hospital's ceasing to do business or
providing services. The commissloner ghall adopt rulesg to
implenent this subsection.

4. A claim or cause of action agalnst a health care
provider or hospital shall not be denied as a result of the
hesalth cate provider or hospltal not belng qualified at the
time the actlon is instituted }f the health care provider ot
hospital was quallfied at the time of the alleged occurrence.
A health care provider or hospital not qualified at the time
of the alleged occurtence is not qualitied under thls chapter
by £iling proof of financial responslbility and making payment
of the required sucrcharge subseguent to the occurrence giving
ctise to the claim.

Sec. 5. MNEW SECTION. 147B.4 NOTICE -- APPLICATION FZE.

1. Prior to consideration for qualification pursuant to
this chaptee, @ health care provider shall give notice to the
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commissioner of the provider's intentlon to qualify. The
notice of intention shall be accompanied by a one-time
application fee of fifty dollars for health care practitioners
and five hundred dollars for hospitals.

2. Pees cveceived by the comnissioner pursuant to
subsection 1 shall only be expended for purposes of payment of
the reasonable expenses lacurred or to be incurred in the
implementation of this chapter.

3. To the extent that fees received pursuant to subsection
| ate in exceas of the expenses of implementation of this
chapter, the commissioner shall tcansfer the excess fees to
the fund.

4. Motice and application fees received subsequent to the
implementation of this chapter shall be placed in the fund
upon receipt.

$ec. 6. MNEW SECTION. 1478.5 EXPRESS CONTRACT ASSURING
RESULTS.

Liabitity shall not be imposed upon a health care provider
oc hospital as a result of an alleged breach of an expcess or
implied contract assucring results to be obtained by any
procedure undertaken in the course of health care unless the
contract Ls expressly set forth in writing and is signed by
the health care provider or hospltal or by an authocized agent
of the health care provider or hospital. The only exception
to the weritten requirement shall be when the health care
provider or hospital expressly represents to the patient in
the presence of an employee of the health care provider ot
hospltal the results to be obtained €rom a proceduce
undertaken. This section does not exempt a health care
provider or hospital from the standard of due cace in
administering any procedure undertaken.

Sec. 7. NEW SECTION. 1473.6 PATIENT CATASTROPHIC INJURY
FUND.

1. A patient catastrophic injury fund is created for the
purposes stated in this chapter. The fund and income from the
fund shall be deposited with the teeasurer of state to be used
for the payment of qualifying claims under chis chapter and

8P 4S
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administrative expenses of the mediation system established
pursuant to sectlon 147B,24, and the fund is appropriated for
those purposes. Appropriations to the fund are not subject to
reversion under section 8.33.

The fund shall be wholly responsible for paying settlements
ot judgnents in excess of the amount of the combined financial
responsibility required under section 1478.3. 1€ more than
one health care provlider or hospital, or both, are liable on a
claim, the combined Einanclal responsibility amounts shall be
primary coverage, and the fund shall constitute secondary
coverage.,

2. An annual surcharge shall be levied on all health care
providers and hospitals qualifylng under section 147B.3., The
surcharge €or a health care provider or hesplital is determined
by the commissioner subject to the following limitations:

a. The annual surcharge shall not exceed the difference of
the prenium amount which the health care provider or hospital
would pay annually to maintain a policy of medical liabiliky
insurance providing one million doliars of coverage less the
premium amount which the health care provider or hospital pays
or would pay to maintain a policy of medical liability
insurance providing five hundred thousand dollars of coverage.

b. The amount of the surcharge shall rot exceed the amount
necessary to assure that the fund is actuvaclally sound.

3. The surcharge required for qualification under section
1478.3 is due and payable at the time the health care pcovider
ot hospital qualifies pursuant to section 147B.3, and is
payable annually thereafter in amounts as determined by the
commissionerx.

4. If the annual premiun succharge ceguired for
quali€ication under section L47B.3 is not paid within the time
specified in subsection 3, the qualificat:zn of the health
care provider or¢ hospital shall be suspenced wuntil the annual
premium surcharge i1s paid. The suspension shall not be
effective as to patients claiming against the health care
provider or hospital unless, at least thir:y days before the

effect:ve date of the susgeasion, a writtés notice gqiving the
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date upon which the suspension becomes effective has been
provided by the commissioner to the health care provider ot
hospital.

Sec. 8. MNEW SECTION. 1478.7 LIMITATION OF LIABILITY.

A health care provider or hospital qualified under this
chapter determined to be liable for an occurrence, to <hich
this chaptec applies, resulting in an lnjury oc death of a
patient arising out of medical malpractice shall be liable for
all amounts due undaer a judgment or secttlement recoverable by
an injured party in excess of any amount for which the fund is
liable under section 147B.11.

Sec. 9, MNEW SECTION., 1478.8 COVERAGE BY FUND.

1. The fund shall provide coverage to the health care
provider or hospital on the same basis as the underlying
professional liability insurance or other proof of financial
responslbility maintained by the health care provider or
hospital.

2. If at any time prioc to the health care provider's or
hospital's qualification under this chapter, the health care
provider or hospital had acqulred coverage under am occurrence
form policy of medical liabllity insurance for an occucrence
of allaeged medical malpractice occurrcing during the term thag
policy was in effect, the €und shall provide coverage only for
claims €otr alleged medical malpractice covered under the
policy to the extent that a judgment or gsettlement exceeds the
limits of the policy.

3. The fund shall not provide coverage for a medical
malpractice claim against a health care provider or hosplital
qualified under this chapter if the medical malpcacrice claim
was made against that health care provider or hospital prior
to the time of the health care provider’s or hospital’s
qualification under this chapter.

4. The fund may provide coverage for an alleged occurcence
of madical malpractice by a health care provider or ~ospital
whicn occurced prior to the health care provider's 2y
hosp.tal's qualification under this chapter if the nealth care
provider or hospital had not received notice and the nealth
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cace provider or hospital had a claims made policy ¢f medical
liability insurance in effect immediately prior to thne health
care provider's or hospital's quallfication under this
chapter. A health cace provider or hospltal may be required
to pay a surcharge for such coverage as determined by the
commissionar to be appropriate if the prior claims made policy
“as not mature.

Sec. 10. 1478.9 REINSURANCE.

The commlssioner may cause all ot any part of the potential
liabllity of the fund to be reinsured, L€ reinsucance is
available on a fair and ceasonable basis. Tha cost of the
creinsurance shall be paid by the fund and the fact of the
ceinsurance shall be taken into account in determining the
surcharge.

Sec. L1. NEW4 SECTION. 147B.10 SOURCE OF FUNDING FOR
PATIENT CATASTROPHIC INJURY FUNOD.

1. An assessment of one percent is imposed on patient
billings for inpatient acute cace secrvices and routine and
surgical outpatient services, other than those involving
vedicaid or Medicare, by hospitals beginning January 1, 1989.
This assessment shall be collected by the hospital and the
assessnents received shall be remitted by the hospital to the
patient' catastrophic injury tund monthly. A hospital shall
not be responsiole €or the collection or remittance of
agsessments on billings deemed uncollectible by the hospital,

2. The assessment created by this section shall be charged
to and paid in full by the primary payor and shall be
considered & covered benefit for purposes of third-pacty
reimbursement. A primacy payotr's obligationa under this
zection shall not be altered by contract or agreement.

3. The assessment pursuant to subsection )} shall be
implemented on January ), 1989, and shall only continue ino
‘orce and cEfect until the patient catastrophic injury fund is
‘sund to be actuarially sound. The determination that the
fund is actuarially sound gshall be made by the ccmmissioner.
The assessment 3hall only oe reinstituted upon crder of che
commissicner based upon evidence that the reinstacement of the

o
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assessment is necessary to maintain actuarial soundness of the
fund. The order shall only be made following notice and
hearing to interested parties.

Sec, 12. NEW SECTION, 1478.11 LIABILITY OF PATIENT
CATASTROPHIC INJURY FUND -- STANODING APPROPRIATION.

The patient catastrophic injury fund is liable for all sums
to be paid under a judgment, verdict, award, or settlement
approved by the court in excess of five hundred thousand
dollars, and up to five million dollacs, against a health care
provider or hospital qualified under this chapter with respect
to an occurrence of medical malpractice in this state.

There is appropriated from the general €fund of the state to
the patient catastrcophic injucy fund each €iscal year an
amount sufficient to pay any amounts outstanding for which the
fund is liable when all moneys deposited in the fund for that
year have been expended,

However, the fund is llable for the repaymeat to the
general fund for any amounts expended for payment of any
claims under this chapter. These amounts shall be repaid out
of any amounts collected pucsuant to this chapter in
subsequent years which are in excess of the amount determined
by the comnissioner necessacy to maintain the fuad in an
actuarially sound mannec,

Sec. 13, HNEW SECTIOH. 147B.12 FUMD KHOT PART OF THE ICQWA
INSURANCE GUARANTY ASSOCIATION,

The fund is not an lnsurance company ot insurec under the
laws of this state and shall mnot be a member of, nor be
entitled to €file a claim against, the Iowa iasucance guaranty
association created under chapter 515B,

Sec. l4. HNEW SECTION. 1478.13 ANNUAL REPORT.

The comnissionecr shall, pursuant to rtules issued by the
commissioner, on oc before the first day of Februacy of each
year, provide to the chairpersons, vice chairpersons, and
ranking mesbers of the senate standing committees on judiciary
and commerce, and the house of representatives standing
committees on judiciacy and law enforcement, and small
businegs and cormecce, and to the legislative fiscal bureau, a
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repoct regarding clalms filed against the fund and claims
closed involving the fund for the previous calendar year.
Howeve:, the report shall not include any confidentlal
information ¢egacding a claim currently being litlgated or
which «il)l be litigated, or a claim where the parties have
entered into or will entar into discussions intended to cesult
in a sertlement of the claim, Lf the release of the
information may impede settlement negotiations oc adversely
aftect either party to the negotlations or litigation., The
repoct shall contain to the extent the Information is
availasle the following information:

1. Partles to the claims.

2. Causes of action.

3. Aarounts reserved or pald per clalm, including the
presen: value for structured settlements or awards.

4. Legal fees, expect witness fees, court costs, or other
associated costs of judgments or decrees per claim,

5. Allocated loss adjustment expense.

6. Administrative costs.

7. Other claims information as deemed necessary by the
commisiioner.

The annuwal report shall also include an actuarial review of
the so.vency of the fund and contaln appropriate
recormendations celating to the protection of the solvency of
the fuad including, but not limited to, the need for mandatory
pacticipation by health care providers or hospitals, the need
for additional revenue sources, and other recormendations
deamed appropriate by the commissioner.

The teport le a public record.

The leglalative fiscal bureau shall have the authority to
retale an actuary, upon the approval of the legislative
counci., to axamine and report on the patient catastrophic
injury Zund.

Sec. 35, NEW SECTION. 1478.14 PROFESSIOMAL LIABILLITY
PREMILY DISCOUNT.

Every insuyrec providing a policy of professional lianility
insure~ce tn a nealth care provider in I[owa on or after
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Januacy 1, 1989, shall review the health care provider's civil
and criminal record for a period of not less than five years
prioc to the effective date of any new oc reneved policy ot
insurance.

1€ the record establishes that the health care provider is
claim-free for the period, the insurer shall do one of the
following according to rules establlished by the commissioner:

1. Dlscount the provider's premium by an amount to be
determined annually by the commissioner.

2. 1ssue the health care providaer a policy based upon a
peeferred risk selection program, 1€ the insurer has
previously established such a program.

3. Specifically provide within the policy a review of the
undeewriting conslderations accounting for the fact that the
provider has had no claims within the last five years.
However, the policy may be reviewed by the commissioner for
reasonableness of underwriting considecrations, and the
commissioner may order that the underwriting considecations be
replaced by a discount in the minimum amount provided in
subsection 1.

Sec. 16. NEH SECTION. 1478.15% CATASTROPHIC INJURY FUND
ADMINISTRATOR .

The commissioner may appoint an administratoc to perforn
all duties and responsibllities pursuant to this chapter. The
administrator shatl secve at the pleasure of the commissioner.
The salary and expenses of the administrator shall be paid
feom the fund,

Sec. 17. NEW SECTION. 1478B.16 ADMINISTRATION.

The commissionec shall provide staff services necessary for
the implementation of this chapter, or may contract with an
insurance company licensed to do business in this state, or
both, to perform any administrative duties of the commissiones
pucsuant to this chapter, The commissioner shall retain
supervisory contcal over all secvices foc which a contract is
entered into. Al! reasonable costs and chacges incurred in
the administration of tnis chapter shall be paid frem the

fund.
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The adminlstrator and all persons employed or contracted
with tc provide staff services necessary for the operation of
this crapter are employees of the state for purposes of
cnapter 25A, but for no other purposes.

Sec, 18. NEW SECTION. 147B.17 RULES.

The commissioner shall adopt tules pursuant to chaptecr 17A
for the efficient administratlion of this chapter in accordance
with it3 terms and intent.

Sec. 19. NEW SECTIOM. 1478B.18 ADVANCE PAYMENT NOT
ADMISSION.

A payment made by a health care provider or hospital or the
kealth care provider's or hospital's insurer or surety to ot
for the patient or any other person on the patient®s behalf in
advance of a final determination of llabllity shall not bae
construad as an admission of liability for lnjuries or damages
sutfered in a medical malpractice action. In the event of am
advance payment, the couct shall reduce the judgment to the
plainti’f by the amount of the advance payment. If the
advance payment exceeds the liability of the defendant, the
couct shall order any adiustment necessary to equalize the
anount under which each defendant is obligated to pay and in
ao case shall an advance in excass of the amount found to be
due be repayable to the health care provider or hospital or
she issurer or surety making the payment.

Sec. 20. NEW SECTION. 1478,19 SETTLENMENT NOT AODMISSIONM.

1€ az any time the health care provider, hospital, an
insurarce carciec, a surety, or the fund tenders paymeat to
zhe patient or & person acting on the patlent’s behalf of any
sjum for the purpose of settlemeant and not as an advance, the
-ander shall not be considered an admission of liability by
:ne heal!th care provider or hospital. Liabiliry or fault is
=ot deeaed adnitted as a matter of law.

Sec. 2. 1478.20 COSTS OF DEPENSE.

1. <overage for medical malpractice under the fund and
.nder z:ofessional liability policies or other items posted
f3r przof of financial responsibility to ccmply with the
rzquirstents < this chapter shall include defense costs and

@
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allocation €or loss adjustment expense. Such benefits or
coverage shall not in ary way reduce the coverage available to
provide for payment of ’.dgments by a health care provider orc
hospital to am injured party.

2. The administrator may employ the services of outside
legal counsel to defend che €und against claims and to assist
a health care provider's insurec in defending a claim.

3. The administrator may, by agreement with the health
cate provider's insurer, allow the health care provider's
insurer to provide a defense for a claim against the health
care provider and the fund. The administrator and the health
care provider's imsucec Ray aqree to any apportionment of the
costs of defensa.

4. All actual expens2s of collecting, protecting, and
administering the €fund shall be paid from the fund, including
necessary costs of outside legal counsel. The attorney
general is not responsible for reprasentation or legal defense
of the Eund,

Sec., 22. NEW SECTIOK. 1478.2) FAILURE TO QUALIFY.

1. A health care prcvider or hospital who fails to qualify
under this chapter is nct covered by this chapter and is
subject to liabllity as provided elsevhere in statute or
common law., A patient's cemedies against a nonqualified
health care providar or sospital shall not be affected by this
chapter,

2. A health care prcvider need not be a resideot of this
state to be eligible €or coverage under this chapter. A
nonresident oay submit an application to the commissioner or
the commissionar's desigiec to qualify for coverage under the
terms and conditions prcvided by rule. However, the fund
shall not be liable for ainy occucrence occurring outside of
this state involving a r2siden: or nonresideat health care
provider, unless the coraissiczac has by rule rceached an
agceement of reciprocity with :he other state.

Sec. 23. NEW SECTIQK. 14%2.22 ACTION -- AMOUNT
RECQVERABLE -- SETTLEMENT.
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1. Parties commencing an action governed by the provisicns
of this chaptec have all tvights afforded to them under statute
or common law uniess provided otherwise, and actions shall be
comnenced and governed as provided €or under the rules of
civil procedure.

2. The fund shall not be a named party to any sult.
Houvever, notlce of suit shall be served upon the commissionec.
3. The payment of policy or bond limits or any portion

thereof must be coordinated with the fund and shall not
absolve the carrier from pacticipation in the defense of the
fund on behalf of tha health care provider or hospital., The
payment of policy or bond limits or any portion thereof shall
not affect the lnjured parties’ right to a jucy trial.

4. The fund may partlcipate in the settlement of claims
prior to a health care providec's or hospital's liability
carrier or surety tendecing pollcy 1imits,

S. If multiple health care providects or hospitals are
named as indlvidual defendants, this chapter applies only to
those providers or hospitals who are quallfled under this
chapter.

Sec. 24, NEW SECTION. 147B,23 STRUCTURED JUDGMENTS.

l. 1In a medical malpractice action against a health care
provider or hospltal subject to this chapter, the verdict
shall be itemized to distribute the monetary damages, Lf any,
betveen past loss and future loss., In a tcial to the court,
the court shall itemize its findings in accordance with this
section,

2. The court, in a medical malpractice action subjact to
this chapter in which a damage award against all defendant
health cace providers and hospitals exceeds the €inancial
responsibility of those health care providecrs and hospitals
required under section 147B.3 and where the fund is
cesponsible for paying damages for future injuries to a party
vhich exceed two hundred flfty thousand dollars and upon
application of one of the parties, shall enter a judgment
ordering tre porcion of the award where the fund is
responsib.e for paying damages for €future injuries to the
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party in excess of two hundred fifty thousand dollars,
including any amount for future damages to be paid by the
health care provider or hospital in excess of the limits of
the fund, to be paid in periodic payments, subject to the
Limitations contained in this section. The court shall make a
specific finding as to the dollar amount of reqular payments
which @will be required to compensate the party periodically
Eoc loss of future income and futucre noneconomic harm, based
upon the life aexpectancy of the party and the damages awarded.
The periodic payments shall reflect interest in accordance
with annuity principles. The judgment shall specify the
recipient of the peciodi¢ paymeats, the dollar amount of each
payment, the intecval between payments, and the number of
paymentg requiced to be made. The judgment shall speclfy the
amount of and the purposes for which the balance of the
judgment awarded for the futute care and treatment of the
party may be used.

3. Attorney fees of the party recelving an avard, i€
payable out of the judgment, shall be applied pro rata against
amounts awacded for past injuries and for future injuries.

The amount detecmined by the court to be payable out of
damages for future injuries shall be deducted by the court
from the amount to be ordered paid as provided in this
subsection, and shall be deducted pro tata from those amounts
awarded, i€ any, for loss of future income, Euture expenses
for care and treatment, and future noneconomic harm. The
amount of attorney fees attributable to the award for Euture
injuries shall be payable upon entry of judgment,

4. If a judgment has been entered ordering periodic
payments pursuwant to this section, the health care provider's
or hospital's insurer shaltl pay to the fund the amount for
which the insurec is liable under this chapter, aftecr
apportionment of costs of defense, for distcibution by the
fund to the party receiving the award.

$. 1If a judgment nhas been enteced ordering pericdic
payments pursuwant to th:is section, the tund shall make the

payments as ordered cr, altercatively, the fund ray purchase
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an annuity from an insurance company admitted to do business
in this state sufficient to make the periodic payments.

Sec, 25. NEW SECTION. 147B.24 MNEDIATION SYSTEHM.

The commissioner shall establish a mediation system which
consiats of mediation panels to asslst in the resolution of
disputes, regarding medical malpractice between an injured
party and a health care providecr or hospital.

Sec. 16. MNEW SECTION, 1478.25 REQUEST FOR MEDIATION.

1. &n injured party who may have a cause of action against
a health care provider or hospital as a result of an injury
alleged to have occurred as a result of medical malpractice
may file a request for mediation. However, if the lajured
party has Eiled a courkt action claiming a cause of action
against a health care provider or hospital as a result of an
injury allaeged to have occurred as a result of medical
malipractice, the injured party shall €lle a request for
mediation within fifteen days after the date of filing.

2. A request for mediation must be in vciting and must
include all of the following:

a, The name and address of all injured parties.

b. The name and addcess of the injured patieat, if not
included in paragraph “"a",

c¢. The name and address of all health care providers aad
hospitals alleged to have committed medical malpractice
cesulting in the injury.

d. The condition or disease for which the heailth care
provider or hospital was treating the injured party when the
alleged medical malpractice occurred,

e. A brief description of the injury alleged to have been
caused by the health cave provider or hospital.

3. a. A request for mediation shall be delivered to the
compissioner in person or by cectified mail. The injured
party requesting mediation and all health care providers and
hospitals named in the ceguest for mediation shall participate
1n the mediation,

b. An injured party shall pay a filing fee of twenry
dollars at the time the cequest is filed with the
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commissioner, to be deposited in the patient catastrophic
injury fund created pursuant to section 147B.6.

4. If a court action has not been commenced at the time
the request for mediation is filed with the commissioner. any
applicable statute of limitations is tolled on the date the
commissioner ceceives the request for mediation if deliveced
in person or on the date of mailing if sent by certified mail
and remains tolled until thirty days after the last day of the
mediation period. A court action shall not be commenced
unless a request fot mediation has been Elled and the
mediation period has expired. An injured pacty who has filed
a request for mediation and commences a court action after the
explcation of the mediation period shall notify the
commissioner that a court actlon has been filed.

S, If a court action has been commenced prior to the time
the request for medlation is filed with the comnissloner, any
applicable statute of limitations is tolled ducing the
mediation period.

Sec. 27. NEW SECTION. 1478.26 WOTICE TO HEALTH CARE
PROVIDERS AND HOSPITALS.

The commissioner shall serve notice upon all health care
providers and hogpitals named in the request for mediation by
certified mail within seven days after the commissioner
receives the request if delivered in person or within ten days
atter the date of mailing of the request to the commissioner
i€ sent by certified mail.

Sec. 28, NEW SECTION. 147B.27 KEDTATION PANELS.

1. The comnissioner shall appoint the membecs of a
mediation panel and send notice to the claimant and all
respondents by certified mail. The notice shall inform the
claimant and all respondents of the names Qf the nembers
appointed to the mediation panel and the date, time, and place
of the first mediation session., The commigsioangr may change
the date, time, or place of the zediation session as necessary
to accomrodate the parties, but the session shall be held
before the expiration of the mediation pericd.
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2. A mediation panel shall consist of the following
membecs appointed by the commissionec:

a. One public member who is neither an attorney noc a
health care provider and who is selected from a list of ten
public member mediators appointed by the commissioner evecry
two years. A member on the list may be reappointed to the
list.

b. One attorney who is licensed to practice law in this
state.

c. One health care provider as follows:

{l) Except as provided in subparagraphs (4) and (S5), i€
all cespondents named in the request for mediation are health
care providecrs licensed under chapter 148 or 150A, a health
care providecr who ls licensed to practice in this state and
who is selected from a list prepared by the board of medical
examiners.

{2) Except as provided in subpacagraphs (4) and (5), if
none of the respondents named in the request for mediation is
a health care provider licensed under chaptecr 148 or 150A, a
health cace provider who is licensed to practice in this state
in the same health care field as the respondent and who is
selected from a list prepared by the examining board thatg
regulates health care providers in that health care field.

(3) Except as provided in subparagraphs (4) and (5}, i€
mocre than one respondent is named in the request for mediation
at least one of whom is a health cace provider and one of whonm
is a hospital, a health care provider who is licensed to
practice in this state and wno is selected from a list under
subparagraph {1) ocr ({2), as determined by the commissioner.

(4) 1t the commissioner determines that a list under
subparagraph {1) ot (2) is inadequate to permit the selection
of an appropriate health care provider, a health care provider
who 15 licensed to practice :1n this state and who is selected
from an additional list prepared by the commissioner.

(5) If the cormissioner determizes that the lists under
subpacagraph (1) ot {2) and subparagcaph (4) are inadequate to
permlt the selection of an appropriate health care provider
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for a particular dispute, a health care orovider who is
licensed to practice in this state and i3 selected by the
commissioner,

J. 1f a person appointed to a panel cesigns from oc ls
unable to serve on the mediation panel, the commissioner shall
appoint a replacement selected pursuant to subsection 2.

4. A person shall not serve on a mediation panel if the
person has a professional or personal irterest in the dispute.

5. Each member of the medlation panel is entitled to one
hundred fifty dollars per diem plus actual and necessary
expenses for each day of mediation conducted. The amounts
provided for under this subsection shali be paid from the
patieat catastrophic injury fund created pursuant to section
L47B.6.

6. A person serving as a mediator is lmmune from civil
liablility for any good faith act or omission within the scope
of the mediator's powers and dutles under this chapter.

Sec. 29. NEW SECTION, 1478.28 MEDIATION PERIOD.

The period for mediation shall expire ninety days after the
commigsioner receives a request for mediation if delivered in
person or within ninety-three days after the date of mailing
the request to the commissioner by certified mail, or within a
longer period agreed to by the claimant and all respondents
and specified by them in writing.

Sec. 30. NEW SECTION. 147B.29 PROCSDURE.

The mediation shall be conducted withaut record or
transcript and all parties shall be in attendance unless
excused by the panel. Discovecy is not allowed, and no
witnesses may be subpoenaed and no oaths may be administered
during the mediation period. However, the mediation panel oc
any member of the panel may consult with any expert, and upon
authorization of the commissioner, the expert may be
compensated out of the patient catastropaie injury Fund
created pursuant to section 147B.5.

Ali patient health care records ia tha possession of a
mediation panel shall be kept confidentizl by all members of
the mediation panel and all other persorns parzicipating in the
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mediation, Any finding, statement, or opinion made in the
course of mediation i3 not admissible in any coucrt action.

Any pecson particlpating in mediation may be represented by
counsel auvthorized to act for the person.

Sec. 131, MEW SECTION., 147B.30 MEDIATION SYSTEM EXPENSES
ARD REPORT.

The administrative expenses of the mediation system
established in this chapter shall be paid out of the patient
catastrophic injury €und created pursuant to section 147B.6.

The comuissioner shall submit a report on the operation of
the mediation system and on the status of the mediation system
expenses on or before March 1 of each year to the majority
leader and minority leader of the senate, and the speaker,
majority leader, and minocrity leader of the house of
representatives.

Sec. J2. Section 258A.4, subsection L, pactagraph i,
unnuobered paragraph 2, Code 1987, is amended to read as
follows:

The commissicner of insurance shall by rule in consultation
with the licensing boards enumerated in sectlon 258A.1, the
depactment of inspections and appeals, and the department of

protessional and occupaticnal licensees or hospitals licensed
pursuant to chapter 1358 for acts or omissions which
constitute negligence, careless acts or omlssions in the

practice of a profession or occupation or patieant care to file
reports with the commisgioner of insurance and to the
legislative fiscal bureau within sixty days following final
digpoesition of each malpractice claim settled or adjudicated.

1f the licensee gr hospital is pot insured by an insurance
carrier admitted in this state, the licensee oy hospital shall

file the ceport. The reports shall include infocraabion

pertatning-to-tncidenty-by-a-ticensee-which-nay-affect-the
ticensee-na-defined-oy-rute;-tnvotving-an-insnred-of-the
tnsurer 1ne following:
(1) the oature of the ctaim and date of occucrrence.
(2)

2 alleged injury and the dacoges asserted.

@
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{3} Attorney's fees and expenses incurred in connection

with the claim or defense.

{4)_ The amount of any settlement or judgment.

{5)._The name and address of the licensee or_hogpital. The
comuissioner of insurance shall forward ceports pursuant to

this section to the approprliate licensing bsard suthority of
the health cate provider or hospital. Reports of a settlement

shall at the request of any party to the settlement be
confidential and not a public record.

Sec. 33. NEW SECTION. 258A.9A DUTIES OP CERTAIN MEDICAL
LICENSEES.

1. As used in this section, unleas the context ctherwise

requires, "licensee” means a person subject to the authority
of a board specified In section 258A.1, subsection 1,
paragcaph "j*, "1", or "m", or subject to chapter 1358.

2. A licengee shall make a report within seven days to the
appropeiate licensing authority of any act which the licensee
knows or should reasonably know constitutes malpractice,
unauthorized practice, or professional misconduct. Where a
hospital is a licensee, the hospital administrator shall make
a creport within ten days of any such acts by a person licensed
under chapter 148, 150A, 152, or 153, except whecre such acts
also involve disciplinary actions against a health care
provider by the hospital, reports shall be made undet sSection
147.135, subsection 3. Pallure to make the report is grounds
for licensee discipline and a civil penalty of not less than
five hundred dollars nor mocre than five thousand dollars.
Fines c¢ollected pursuant to this section shall bhe transfecred
to the patient catastrophic injury fund created in secticn
1478.6 Cor use as authorized in chapter 147B.

3. A report received pursuant to this section is
confidential and shall not be released by the licensing board
except where an action against the health cacre provider or
hospital has been commenced and the release is pursuant to a
court ordec. In po case shall the identity of the licensee

making tie report under subsection 2 he disclosed. Upon
receipt of a tepert pursuant to this section, the licensing

v8y 4S
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board shall investigate and take action as appropriate and
within the authority provided in this chapter.

4. The duties in this secticn are in addition to any other
duties of licensees and licensing boards contalned elsewhere
in this chapter.

Sec. 34. NEW SECTIOM. 515A.31 REGIONAL PRICING --
AUTHORIZATION 10O COMMISSIONER -- PROCEDURE.

1. The commissioner of insurance shall conduct an
examination of imsurance rating practices relatlng to the use
of nonstate specific experience in the setting of rates in
this state, and shall take or recommend such actlon as
necessary to maximize the impact which state experience has on
the setting of rates in this state.

2. For purposes of such action, the commissioner may do
all of the following:

a, Detecmine which lines of lnsurance necessary to the
public welfare and safety are presently not price competitive,

b, Determine the lines of insurance which have sufficient
state experience and permit the use of only atate experience
for ratemaking pucposes,

c. Determine which lines of insurance presently lack
sufficient state experience credibility and allow the use of
vreglonal experlence to augment present State expecrlience for
ratemaking purposes.

d. Determine which lines of Insurance presently lack
sufficlent state and regional credibility and allow the use of
countrywide expecience to augment present state and regicnal
experience for ratemaking purposes.

e. Determine which states are excessively dissimilar to
this state, and suggesting the prohibition of their inclusion
in any countrywide expecience used for ratemaking purposes in
this state. For purposes of this paragcaph, excessively
dissimilar may be measured by evidence including, but not
limited to, the following:

tl) The numbet of suits per one hundred thousand
population in a covered line.
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{2) The average size of judgments, awards, and settlements
in a covered line,

{3) The significant differences In civil justice systems
or procedures.

(4) The significant differences in insurance regulatory
systems or procedures.

3. Prior to taking any acticon pucrsuant to this section,
the commissioner shall publish notice of such action in the
[owa administrative bulletin not less than sixty days prior to
tha proposed action. Any atfected [nsurer may request a
heacing concerning the action prior to implementation.

Sec. 35. NEW SECTION. 519B.1 DEPINITIONS.

As used in this chapter, unless the context requires
otherwise:

1. "Commissioner" means the commissioner of insurance.

2. "Pund" ameans the patient catastrophic injucy fund
established ln section 147B.6.

3. “"Hospital" means a hospital licensed pursuant to
chapter 1358B.

4. "Medical malpractice" means acts or omissions of a
health cate provider in the practice of the provider's
profession or occupation, or acts or omissions of a hospital
in patient treatment ocr care, including but not limited to
negligence, fallucre to provide care, breach of contract
relating to providing care, ot claim based upon failure to
obtain informed consent for an operation ot treatment.

S. "Physician" means a physician and surgeon licensed
pursuvant to chapter 148; an ostespath licensed pursuant to
chapter 150: an ostecpathic physician and surgeon licensed
putsuant to chapter 150A; or a dentist licensed pursuvant to
chapter 153.

Sec. 36. NEW SECTIQN. 519B,2 INSURANCE PREMIUN
DISTRIBUTIONS.

1. The commissionec shall, on July L of each year,
distcibute from the fund to each eligible physician an amount
equal to the amount by which the physician's prerium payments
for medical liability insurance for the preceding calendar
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year exceeded fifteen percent of the physiclan’'s annual gross
income derived from the physician's delivery of medical
services for the preceding calendar year. The physician shall
have the burden of establishing to the commissioner's
satigfaction the gross income derived Erom the delivery of
medical services In the preecedlng calendar yeacr, the amouat of
premiuvns paid for medical liability insurance ia the preceding
calendat year, the medical specialty practiced oy the
physician during the previous calendar year, and the
physician's eliqgibility to particlpate in the premium
assistance plan,

2. The anmount of premium paymants consideted under this
section shall not be less than or exceed the premium amount
necessaty for the physician to obtaln medical liabillity
insurarce coverage in an amount of €ive hundred thousand
dcllacs per occurrence. IE a physlcian applying for
assistance is currently paying premiums for coverage in excess
of five hundred thousand dollars per occurrence, the
department shall determine the premium amount walch would be
paid if coverage were limited to five hundred thousand dollars
per occurrence, If more than one policy is In glfect during a
calendar year for which application for assiastasce is made,
the premium paid under each policy shall be pro-ated by the
number of months the policy 1ls in effect during that calendar
yeatr, and the amounts determined for each policy for that year
shall constitute in total the premium paid for :he calendar
year.

If a single pollcy provides coverage for more than one
physician, the commissioner shall determine the amount of
premiun to be attributed to the coverage for the applying
physician,

J. An eligible physician entitled to a distribution uader
this section must file an application «ith the ;ommissioner on
ar hefcre Hay 1| of the year €ollowing the year foc which
asgisténce is sought. Fallure to file an applization by May 1
Sf any vear constitutes a walvec of any distrit.zion to which
~ne phkssician might have been entitled for the creceding year.
The coinissioned shall provide the application farm.

o
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4. Prior to making a distcibution to an eligible
physician, the commissioner shall obtain an assignment of any
right the physician may have to a dividend, cefund, oc
reimbursement of premium under the terms of the physician’'s
medical liability insurance contract or agreement. AmOUALS
received by the comnissioner as a result of the assigament
shall be deposited in the fund. The comuissioner's cights
under an assignment shall not exceed the amount distributed to
the physician undesr this section.

Sec. 37. HNEW SECTION. 5l98.3 PHYSICIAN ELIGIBILITY.

1. A physiclan is eligible to recelve a distrlbution it
the physician €iles an application for a distribution as
provided in section 5198.2, and meets the following
ctequirements:

a. The physiclan was engaged in the active practice of
medicine in Towa during the entire preceding calendar year.

b. <The physician was insured with an insurance company
admitted to this state under a policy of medical liability

insurance during the entire preceding calendar year providing

coverage in an amount of at least five hundred thousand
dollars per occurrence.

c. The physician had sta€f privileges during the entire
preceding calendar year at a hospital in this state, which had
an emergency room and which crequired physicians with statf
ptivileges to provide, vhen necded, medical care to unassigned
patients entering the hospital through the emergency room,

The physician has the bucden of establishing to the
compigsioner's satisfaction that the physician was available
to provide medical cate to unassigned patients and that, when
needed, did provide medical care to unassigned patients
entering the hospital through the emergency room.

d. The physician has not incurred two or more claims for
medical malpractice cesulting 1o judgments, awards, or
settlements exceeding one hundred twenty-five thousané dollars
each in the preceding five years. Payment of a claim by an
unwnsuced physician exceeding one huadred twenty-five thousand
dollacs shall be counted when deternining the number ¢

Judgments, awacrds, or set:lements under this parageaph.




Senate Flle 484, p. 27

€. The physician does not have an unsatisfied medical
talpractice judgment which was entered within the preceding
tive years, or if one exists, the physician can show that at
least two hundred €ifty thousand dollars of the judgment has
veen satisfied.

2. The burden to establish eligibility under all eritecia
in this chapter by clear and convincing evidence is upon an
applying physician,

3. The commissionec may waive the requirements provided in
subsection 1, paragraph “a*", "b", or "¢, if the physician
establishes that it was not possible for the physician to mect
taie requitement through no fault of the physieclan.

Sec. 38, STUDY OF MEDICAL SERVICES. The division of
insurance, in conjunction with the department of public
health, shall conduct a study to determine where the state is
experiencing a shortage of needed medical services, which
snall be based on the avallability of physiclans by geographic
area and medical speclalty. The division shall consider the
following factocs In conducting the study:

1. The supply and demand for medical secvices and
facilities.

2. The health of the populatlon in a geographic acea,
including mortality, morbidity, and births.

3. Any other relevant demographic information which
indicates the need for medical services and facilitles,

The cesults of the study shall be reported on or before
~anuary 15, 1989, to the governot, majority and minority
-3aders of the senate, and the speaker and majority and
zinority leaders of the house of representatives,

Sec. 39. An amount not to exceed one hundred thousand
ccllars shall be paid out of the patieat catastrophic injury
Zind to the board of medical examiners established under
ctapter 147 for the purpose of enhancing the board's
siministration and enforcement of the orovisions ¢i law
‘tlating to those licensed to practice medicine andé surgecy,
Titeopatnic med:cine and surgecy, and sstecpathy.
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Sec. 40. Sections 1 through 31 of this Act apply only to
occurrences after Januacy 1, 1989,

Sec. 41, Sections 35 through 37 of this Act take effect c-
January 1, 1990, with the initial distribution to he made to
eliglble physicians commencing June 30, 1990, for the 1989
calendar year.
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