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An Act relating to intestate succession with respect to the

1

2 share of the surviving spouse and limitations on inheritance
3 by remote heirs of others than the surviving spouse.

4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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1983, 1s amended to read as follows:
1f the decedent dies intestate leaving a surviving spouse

and leaving issue who are not all the issue of the surviving

Section 1. Section 633.211, unnumbered paragraph 1, Code I

spouse, the surviving spouse shall receive the following
share:

Sec. 2. Section 633.212, unnumbered paragraph 1, Code
1983, 1s amended to read as follows:

If the decedent dies intestate leaving a surviving spouse
and leaving no issue or leaving issue who are all the issue

of the surviving spouse, the surviving spouse shall receive

the following share:

Sec. 3. Section 633.219, Code 1983, 1s amended to read
as follows:

633.219 SHARE OF OTHERS THAN SURVIVING SPOUSE. The portion
of the estate remaining after the payment of the debts and

charges, and not distributed to the surviving spouse, as
provided-in-this-€ede; or if there is no surviving spouse,
then the remaining estate after payment of the debts and .
charges, shaii-deseend descends and shall be distributed as
follows:
1. In equal shares to the decedent's children, unless
cne or more of them is dead, in which case the i1ssue of sueh
the deceased child shall inherit his-er-her the child's share

*n-aceordanee-with-the-rutes-herein-presertbed; in the same

manner as though said the child had outlived his the child's

parents.
2. 1If there is no person to take under subsection 1 ef
this-seetzeor, then to the surviving parents in equal shares;
and if either parent is dead, the portion that would have
gone to suwek the deceased parent;-shaii-ge goes to the
SUrvivor,
3. If there is no person to take under either subsection
1 or 2 ef-this-geetion, the portion uninherited shati-ge goes
to sueh the persons as who would have been entitled to take .
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if the parents of the decedent had outlived the intestate
and had died in possession and ownership of the portion thus
falling to their share, and so on, through their ascending
ancestors up to and including the great grandparents of the

decedent and their keirs 1lssue.

4. 1f heirs are not thus found under subsection 1, 2 or
3 eof-thin-peetion, the portion uninherited shaii-ge goes to
the spouse of the intestate; and if the spouse is dead, then
to the heirs of the spcuse, according to like rules, If sueh
the intestate has had more than one spouse who either died
or survived in lawful wedlock, it shall be equally divided
between the one who is living and the heirs of those who are
dead, or between the heirs of all such heirs, accordling to
like rules, taking per stirpes and not per capita.

5. 1f, after the application of subsections 1, 2, 3 and
4 there is left undistributed any portion of the estate which
was to be distributed on either the paternal or maternal side,

the entire portion so undistributed passes to the person

or persons on the other side as determined under subsection
2 or 3.
6. If there is no person who gualifies under eiztihes

subsection 1, 2, 3, ef 4 or 5 ef-khig-seetien, Lhe intestate
property eskaii-esekeat escheats to the state of Iowa.

Sec. 4. Section 633.436, unnumbered paragraph 1, Code
1983, 1is amended to read as follows:

Except as provided in section 633.211 or 633.212, shares
of the distributees shai*® abate, for the payment of debts
and charges, federal and state estate taxes, legacies, the
shares of children born or adopted after the making of a will,
or the share of the surviving spouse who elects to take against

the will, without any preference or priority as between real
and personal property, in the following order:

Sec. 5. This Act applies to estates of decedents dying
intestate on or after its effective date. With respect to
estates of decedents dying intestate before the effective
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date of this Act, rights shall be governed by the law as 1t
existed prior to that date.
EXPLANATION

Sections 1 and 2 of this bill amend the provisions govern-
ing lntestate succession with respect to a surviving spouse
when the decedent leaves issue. If the decedent's issue are
not all alsoc issue of the surviving spouse, section 633.211
applies. If the decedent's issue are all also issue of the
surviving spouse, section 633.212 applies. The effect of
the change 1is to provide a greater share to the surviving
spouse when all of the decedent's issue are also 1ssue of
the surviving spouse. Section 4 provides a conforming
amendment.

Section 3 of the bill amends provisions governing intestate
succession with respect to others than the surviving spouse.
It cuts off unlimited rights of inheritance now available
under section 633,219.

The bill takes effect July 1 following its enactment and
applies to estates of decedents dying intestate on or after
that date.
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SENATE rILE 2132
1-5828

amend Senate File 2132 as passed by the Senate
as follows: _

1. By striking everything after the enacting
clause and inserting in lieu thereof the following:

“section 1. Section 633.211, subsection 1, Code
1683, is amended to read as follows:

. gpe-third One-half in value of all the legal
or equitable estates 1n real property possessed by
the decedent at any time during the marriage, which
have not been sold on execution or other judicial
saie, and to which the surviving spouse has made-ne
retraguishment-of not relingquished nis or her right.

Sec. 2. Section 633.211, subsection 3, Code 1983,
15 amended to readé as follows:

3. oQre-third One-half of all other personal
property of the decedent which 1s not necessary
the payment of debts and charges.

Sec. 3. Section 633.212, subsection 3, Code 19
.5 amended to read as follows: i

ore-half-ef-at} All other real and personal
erty of the decedent which is not necessary 1or
cayment of debts and charges.
ec. 4. Section 633.212, subsections 4 and 5,
Code 1983, are amended by striking the subsections."
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H-5828 FILED MARCH 23, 1984 BY COMMITTEE ON JUDICIATY AND LAW
cf{:@a o B By STH J/gjq; /550  ENFORCEMENT

SENATE FILE 2132

H=-5841

} Amend House amendment H-5828 to Senate File 2132
2 as passed by the Senate as follows:

3 1. Page 1, line 12, by striking the words "his
4 or her right."” and inserting in lieu thereof the

5 foilowing: "h#s the spouse's right. However, the
é spouse may petition the court to receive less than

one-half, but not less than one-third, of the vaiue
of the estates 1dentified 1in this subsection.”

2. Page 1, line 17, by inserting atter the word
"charges." the following: "However, the spouse may
petition the court to receive iess than one-half,
but not less than one-third, of the property identified
in thls subsection.™®

H-5841 FILED MARCH 26, 1984 BY SCHRQOEDER of Pottawattamie

44fa;3;gg/sw)

WO e

(o]




WD~ b b

HOUSE AMENDMENT TO SENATE FILE 2132
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Amend--Senate File 2132.as. passed by the Senate
as follows:

1. By striking everything after the enacting
clause and 1inserting in lieu thereof the following:

"Section 1, Section 633.211, subsection 1, Code
1983, is amended to read as follows: .

1. ©ne-third One-half in value of all the legal
or equitable estates 1in real property possessed by
the decedent at any time during the marriageé, which
have not been sold on execution or other judicial
sale, and to which the surviving spouse has mede-ne
relingquishment-o£ not relingquished his the spouse’s
right, However, the spouse may petition the court
to receive less than one-half, but not less than one-
third, of the value of the estates identified iIn this
subsection.

Sec. 2. Section 633.211, subsection 3, Code 1983,
is amended to read as follows:

3. ©One-third One-half of all other personal
property of the decedent which is not necessary for
the payment of debts and charges. However, the spouse
may petition the court to receive less than one-half,
but not less than one-third, of the property identified
in thls subsection.

Sec. 3. Section 633.212, subsection 3, Code 1983,
is amended to read as follows:

3. ©One-hatf-ef-a33¥ All other real and personal
property of the decedent which is not necessary for
the payment of debts and charges.

Sec. 4. Section £33.212, subsections 4 and 5,
Code 1983, are amended by striking the subsections.™

§-5726 FILED RECEIVED FROM THE HOUSE
APRIL 2, 1984 {/ - pre R tf-/g /f /264 )




GOVERNOR'S VETO MESSAGES

May 18, 1984

The Honorable Mary Jane Odell
Secretary of State

State Capitol Building
LOCAL

Dear Madam Secretary:

Senate File 2132, “An Act relating to intestate succession with respect totheshare
of the surviving spouse and limitations on inheritance by remote heirs of othersthan
the surviving spouse,” is hereby disapproved and transmitted to you in accordance
with Article I11, Section 16. of the Constitution of the State of lowa. ‘

Senate File 2132 amends Section 633.211 by raising the amount that a surviving
spouse with children can inherit from a deceased spouse who zad no will from one-
third of the estate after debts to one-half of the estate after :iebts. This bill also
amends Section 633.212 by increasing the share asurviving spouse with no children
inherits from a deceased spouse with no will from one-half of the net estate to the

entire estate.

In passing this will, the legislature recognized the modern trend that a marriage is
an equal partnership and that a primary responsibility of married persons is to
assure that adequate provisions are made for their surviving spouses. I have
supported and continue to support increasing the amounts that surviving spouses
inherit as provided in this bill. Unfortunately, an amendment was made to this bill
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Very truly yours,
TERRY E BRANSTAD
Governor

YMESSAGES

May 18, 1984

dlesuccession withrespect tothe share
eritance by remote heirsof others than
and transmitted to you in accordance
on of the State of lowa.

¥ raising the amount that a surviving
azed spouse who had ne will from one-
“the cstate after debts. This bill alse
Teasurviving spouse with no children
from one-half of the net estate to the

ed the modern trend that a marriage is
sponsibility of married persons is to

for their surviving spouses. | have
g the amounts that surviving spouses
‘. an amendment was made to this bill

SUPPLEMENT 2685

which will jeopardize estate planning and risk an increase in the amount of federal
estate tax that members of the family of a deceased spouse will pay. Becauseof the
severe flaws in this amendment, I am reluctantly disapproving this bill in its
entirety.

The problematic amendment to the bifl, which was added to Sections 633.211(1)
and 633.211(3) reads as follows:

However, the spouse may petition the court to receive less than one-haif, but not
less than one-third of the value of the estates identified in this subsection.

Specifically, there are two problems with this amendment. The first problem is
that this amendment may prohibit surviving spouses from minimizing federal
estate tax by restricting the use of the disclaimer law . Both the federal and Iowalaw
permit any person to disclaim or refuse to take all or part of an inheritance. This has
proven to be an effective tool for families to use in minimizing federal estate and
{owa inheritance tax. For example, in certain circumstances a family could save
federal estate tax if the surviving spouse was permitted to disclaim property and
pass it to the children, thereby reducing the value of the surviving spouse’s estate.
Disclaiming reduces the size of the estate of the surviving spouse because under
federal state disclaimer laws, if property is disclaimed, it is never part of the
surviving spouse’s estate.

The bill as amended states that the surviving spouse who falls within Section

633.211 could not diselaim one-third of the estate. Such a concept of not allowing an
individual to disclaim the entire estate inherited Has never appeared in the lowalaw
and. to the best of the knowledge of the chair of the Probate, Property and Trust Law
Committee of the Jowa State Bar Association. is not present in the law of any state.

Under present law, a surviving spouse pays no federal estate tax on the amount
inherited from the deceased spouse. However, the one-third passingtothesurviving
spouse and which the surviving spouse could not disclaim zecording to this bill,
would become part of the surviving spouse's estate thereby making the surviving
spouse’s estate larger. The result would be that the tax rate would be greater when
the surviving spouse eventually dies and passes this second estate on to children.
Therefore, in many situations, it would be advisable for the surviving spouse to pass
on the one-third of the estate directly to children which is a measure this bill
precludes,

The second problem presented by this amendment could actuaily beof even graver
fingncial consequence to a family from paving federal estate tax. The amendment in
the bill allows & apouse to petition to receive less than one-half but no less than one-
third of the estate. There is no time limit specified in which aspouse must petition the
court to reduce the estate, To be eligible for the federal marital deduction, the shure
the surviving spouse receives must be determined within six months after the
deceased spouse’s death (Section 2056 (bX3) of the Internal Revenue Code).

If the marital deduction of the surviving spouse cannot be determined within six
months of the death of the deceased spouse. the IRS may rule that the marital
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SUPPLEMENT

deduction will be limited to one-third of the estate rather than one-half of the estate.
Therefore. families who had hoped to reduce federal estate tax by this bill based
upon fifty percent of the estate passing to the surviving spouse rather than one-third
of the estate passing to the surviving spouse would not receive the anticipated
benefit. In addition. it may alse be possible that due tothe uncertainty of the amount
that the surviving spouse takes, the Internal Revenue Service could disallow the
entire marital deduction thereby greatly incressing the amount of federal estatetax
the family would have to pay. Only property which passes to the surviving spouse is
exempt from estate tax. Therefore, if a marital deduction is disallowed, the amount
subject 0 tax is greatly increased.

The Internal Revenue Service will not release a position on a tax question unless
their answer is needed to address a particular case. Therefore. there is no way of
knowing the position of the Internal Revenue Service regarding these questions.

The potential loss for a particular estate if the entire marital deduction were not
allowed could be a serious financial blow. In weighing the potential loss of an entire
marital deduction against the seventeen and two-thirds percent gain in marital
deduction (the difference between one-third and one-ha!f of an estate) which would
be achieved by this bill, the prudent course is to eliminate the greater loss by
disapproving this bill, If this bill were signed, it would be one vear before a
corrective bill by the next legislative session could become law. [t would be callous to
impose a veardf uncertainty, tax problems and fear of even greater financial losses
upon some lowans who lose their spouses duringthe 1985 fiseal year I cannot in good
conscience sign such a defective bill, even though I strongly faver increasing
surviving spouses’ intestate shares.

T'am requesting that the lowa State Bar Association and the lowa Department of
Revenue assist my office in drafting legislation which will increase the surviving
spouses’ estates from one-third to the one-half under Section 633.211 and from one
half to all of the estate under Section 633.212 in such amanner that will eliminate the
tax problems of the present bill,

Both the lowa State Bar Association and the Iowa Department of Revenue have
assured me that they will support such a hill and will assist mein strongly urging its
passage next year.

For the reasons mentioned above, [ hereby respectfully disaprove of Senate File
2132

Very truly yours,
TERRY E. BRANSTAD
Governor

May 18, 1984
The Honorble Mary Jane Odell
Secretary of State
State Capitoi Building
LOCAL

Dear Madam Secretary:

SUPPLEME.

Senate File 2237, an act relating w L}?e :
qualifications of magistrates. is lhcreby dl;&:
accordance with Article III, Section 16, of the

~ Section 1 of this bill modified a scctiqn of th
magistrates and provides a change in the
magnstrate terms.

Section 2 replaces existing law on the qualil
which provides for terms, qualifications, anc
section eliminates the existing biannual selec
once selected to stand for retention every two

With regard to the matter of having magist:
be technically flawed in that it does not inclu
failure of a magistrate to be retained in office
section 602.6201, subparagraph 4, in the defi
includes “the failure of a district judge to t
election.”

With regard W thequalification matter, pres:
appointment & person must be aresident of the
completion of the initial term of office plus a
seventy-two. A lawyer is not required, howev
lawyer in the selection process,

My principal concern with this Iall is that it
which provides that a lawyer is preferred int
This prefernce for a legally trained magistr
elimination of the old Justice of the Peace sy:
assure a more unified and fairer court syster.

Mast people are introduced to our judicial
court, for some minor infraction of the law
collecting or defending against a smali claim
court system, we must do all that we can to as
treated wisely and fairly. Weneed toselectasn
gualified. A person with a legal education is
making important legal decisions on the mag
formal legal training.

Under our present system many magistrate
dedicated and perform their responsibiliti:
adjustments are made toour legal system. we:
in which it takes us, By eliminating the preft
we would actually be taking a step backwa:
possible legal systemn for the people of this st
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sec. 4. Section £33.212, subsections 4 and S, Code 1983,
are amended by stilking the subsections.

SEMATE FILE 2132

Al ACT ROBERT T. ANDERSON

HELATING TO INTRSTATE SUCCESSION WITH RESPECT TO THE SHARE President of the Senate

OF THE SURVIVING SPOUSE AND GIMITATIONS OM INHERITANCE

BY REMOTE HFIRS OF OTHERS THAN THE SURVIVING SPOUSE.
BE IT ENACIED 8Y THE GEMERAL ASSEMBLY OF THE STATE OF JOWA: DONALD D. AVERSON

Speaker of the House

Section 1. Section 633.211k, subsection 1, Code 1983, is
amended to read as follows: I hereby certify that this bill originated 1n the Senate and

i one-third One-half in value of ali the legal ox is known as Senate Flle 2132, Seventieth General Aussembly.
equatable estates in real property possessed by the decedent
at any time during the marriage, which have not been sold
on execution or other judicial sale, and to which the surviving

K. MARIE TRAYER

the spouse’s right. may_petition the . 0 ‘5/{/ 4 Secretary of the Senate
court to receive less than one-half, but_not less than_ohe- Ap 94§ 1984

third, of the value of the estates identified in this
subsection.

spouse has made-me-ralisngquishment-af not relinguished hay

sec, 2. Section 633.21., subsection 3, Code 1983, 1s -
amended to read as follows: TERRY E. BRANSTAD
3. ©ne-third One-half of all other pergonal vroperty of Governor

the decedent which ts not necessary for the payment of debts
and charges. However, the spouse may petition the court te

receive less than one-half, but not less than one-third, of
the property identified in this_subsection.

Sec. 3. Section 633.212, subsection 3, Code 1983, 13
amended to read as follows:

Zewe '4's

3. Sme-hatf-ef-akd All other real and personal propetty
of the decedent which is not necessary for the payment of
debts and charges.




