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1 An Act relating to intestate succession with respect to the 

2 share of the surviving spouse and limitations on inheritance 

3 by remote heirs of others than the surviving spouse. 

4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 
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s.F.~/3:l.. H.F. 

1 Section 1. section 633.211, unnumbered paragraph 1, Code 

2 1983, is amended to read as follows: 

3 If the decedent dies intestate leaving a surviving spouse 

4 and leaving issue who are not all the issue of the surviving 

5 spouse, the surviving spouse shall receive the following 

6 share: 

7 Sec. 2. Section 633.212, unnumbered paragraph 1, Code 

8 1983, is amended to read as follows: 

9 If the decedent dies intestate leaving a survivlng spouse 

10 and leaving no issue or leaving issue who are all the issue 

11 of the surviving spouse, the surviving spouse shall receive 

12 the following share: 

13 Sec. 3. Section 633.219, Code 1983, is amended to read 

14 as follows: 

15 633.219 SHARE OF OTHERS THAN SURVIVING SPOUSE. The portion 

16 of the estate remaining after the payment of the debts and 

17 charges, and not distributed to the surviving spouse, as 
18 ~~ev~aea-~ft-~fi~s-Eeae7 or if there is no surviving spouse, 

19 then the remaining estate after payment of the debts and 

20 charges, sfial~-aeBeeRa descends and shall be distributed as 

21 follows: 

22 1. In equal shares to the decedent's children, unless 

23 one or more of them is dead, in which case the issue of 9~ek 

24 the deceased child shall inherit A~e-SF-fteF the child's share 

25 ~R-aee6faaRee-w~~-~He-f~~eB-keFe~ft-~FeBeF~eea7 in the same 

26 manner as though sa~a the child had outlived k~e the child's 

27 parents. 

28 2. If there is no person to take under subsection 1 sf 

29 Efi~s-eeeE~eR, then to the surviving parents in equal shares; 

30 and if either parent is dead, the portion that would have 

31 gone to e~eR the deceased parent7-eftal~-~e goes to the 

32 surVlvor. 

33 3 . If there is no person to take under either subsection 

34 1 or 2 sf-ER~e-seeE~eR, the portion uninherited sRa!l-~e goes 

35 to s~eR the persons as who would have been entitled to take 
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S.F. ;}1.3.:< H.F. 

1 if the parents of the decedent had outlived the intestate 

2 and had died in possession and ownership of the portion thus 

3 falling to their share, and so on, through their ascending 

4 ancestors up to and including the great grandparents of the 

5 decedent and their Re~~e issue. 
6 4. If heirs are not thus found under subsection 1, 2 or 

7 3 e{-~R~e-eee~~eft, the portion uninherited 8Ra~~-~e goes to 

8 the spouse of the intestate; and if the spouse is dead, then 

9 to the heirs of the spouse, according to like rules. If SHeft 

10 the intestate has had more than one spouse who either died 

11 or survived in lawful wedlock, it shall be equally divided 

12 between the one who is living and the heirs of those who are 

13 dead, or between the heirs of all such heirs, according to 

14 like rules, taking per stirpes and not per capita. 

15 5. If, after the application of subsections 1, 2, 3 and 

16 4 there is left undistributed any portion of the estate which 

17 was to be distributed on either the paternal or maternal side, 

18 the entire portion so undistributed passes to the person 

19 or persons on the other side as determined under subsection 

20 2 or 3. 

21 6. If there is no person who qualifies under ei~fie~ 

22 sUbsection 1, 2, 3~ ef 4 or 5 ef-~is-8ee~~efl, the intestate 

23 property 8Rali-e8efiea~ escheats to the state of Iowa. 

24 Sec. 4. Section 633.436, unnuwbered paragraph 1, Code 

25 1983, is amended to read as follows: 

26 Except as provided in section 633.211 or 633.212, shares 

27 of the distributees afia±~ abate, for the payment of debts 

28 and charges, federal and state estate taxes, legacies, the 

29 shares of children born or adopted after the making of a will, 

30 or the share of the surviving spouse who elects to take agalnst 

31 the will, without any preference or priority as between real 

32 and personal property, in the following order: 

33 Sec. 5. This Act applies to estates of decedents dying 

34 intestate on or after its effective date. with respect to 

35 estates of decedents dying intestate before the effective 
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1 date of this Act, rights shall be governed by the law as it 

2 existed pr~or to that date. 

3 EXPLANATION 

4 Sections 1 and 2 of this bill amend the provisions govern-

5 ing intestate succession with respect to a surviving spouse 

6 when the decedent leaves issue. If the decedent's issue are 

7 not all also issue of the surviving spouse, section 633.211 

8 applies. If the decedent's issue are all also issue of the 

9 surviving spouse, section 633.212 applies. The effect of 

10 the change is to provide a greater share to the surviving 

11 spouse when all of the decedent's issue are also issue of 

12 the surviving spouse. Section 4 provides a conforming 

13 amendment. 

14 Section 3 of the bill amends provisions governing intestate 

15 succession with respect to others than the surviving spouse. 

16 It cuts off unlimited rights of inheritance now available 

17 under section 633.219. 

18 The bill takes effect July 1 following its enactment and 

19 applies to estates of decedents dying intestate on or after 

20 that date. 
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SENATE FILE 2132 
i!-5828 

1 ~~end Senate File 2132 as passed by the Senate 
2 as follows: 
3 ~. By striking ev~rything after the enacting 
4 clause and lnsertlng ln lleu thereof the following: 
S "Section 1. Section 633.211. subsection 1. Code 
6 1983. is amended to read as follows: 
7 •. eRe-tR~Ed One-half in value of all the legal 
a or equitable estates ln real property possessed by 
9 the decedent at any time during the marriage. WhiCh 

10 have not been sold on execution or other judicial 
•• sale. and to which the surviving spouse has maae-R8 
12 ~~~±p.~tt±9RffieRt-8f not relinquished his or her right. 
l3 Sec. 2. Section 633.211. subsectlon 3. Code 1983. 
14 lS amended to read as follows: 
is 3. eR~-~p.iEe One-half of all other personal 
~E property of the decedent which is not necessary for 

th; paYment of debts and charges. 
~s sec~ 3. Section 633.212. subsection 3. Code 1983. 
19 ~~ amended to read as follows: 
20 3. eRe-Ra!f-ef-a~~ All other real and personal 
21 property of the decedent which is not necessary for 
2L t::e "ayment of debts and charges. 
23 Sec. 4. Section 633.212. subsectlons 4 and 5, 
24 CO'le i9B3, are amended by striking the subsections" 

H-5828 FILED MARCH 23, 1984 BY COM.'1ITTEE ON JUDICIATY AND LAh! 
d~ ...... <>.... ~-..... ~ 7 ~~'I-I J/:,.'(o In, } ENFORCEMENT 

SENATE FILE 2132 
H-5841 

1 Amend House amendment H-5828 to Senate File 2132 
2 as passed by the Senate as follows: 
3 1. Page 1. line 12, br striking the words "hlS 
.. or her nght." and insert ... na in lieu thereof the 
S following: "lu9the spouse's right. However. the 
6 souse rna etltlon the court to receive less than 

. ut not ess an one-t lr . 0 e va~ue 
estates ldentified ln thiS sUbsection." 

<) Page 1, Ilne 17, by lnsertlng after the word 
10 "charges." the following: "However. the spouse may 
11 petitlon the court to receive less than one-half. 
12 but not less than one-thlrd, of the property ldentlfied 
13 in thlS subsectlon." 

H-5841 FI,LED MARC.H 26, 1984 
((~ .5/.7'1 V /soi) 

BY SCHROEDER of Pottawattamie 



HOUSE AMENDMENT TO SENATE FILE 2132 
-5726 
1 Amend--Senate File 2132-88_ passed by the Senate 
2 as follows: 
3 1. By striking everything after the enacting 
4 clause and inserting in lieu thereof the following: 
5 "Section 1. Section 633.211, subsection 1, Code 
6 1983, is amended to read as follows: . 
7 1. Sne-ehire One-half in value of all the legal 
8 or equitable estates in real property possessed by 
9 the decedent at any time during the marriage, which 

10 have not been sold on execution or other judicial 
11 sale, and to which the surviving spouse has m~de-ne 
12 re~inqHiskmen~-e£ not relinquished his the spouse's 
13 right. However, the spouse rna petition the court 
14 to receive less than one- a1 , but not less than one-
15 third, of the value of the estates identif~ed in this 
16 subsection. 
17 Sec. 2. Section 633.211, subsection 3, Code 1983, 
18 is amended to read as follows: 
19 3. ene-~hird One-half of all other personal 
20 property of the decedent which is not necessary for 
21 the payment of debts and charges. However, the spouse 
22 may petition the court to receive less than one-half, 
23 but not less than one-thlrd, of the property ident~fied 
24 in this sUbsection. 
25 Sec. 3. Section 633.212, subsection 3, Code 1983, 
26 is amended to read as follows: 
'7 3. ene-fla:f-e£-a:i All other real and personal 
~8 property of the decedent which is not necessary for 
29 the payment of debts and charges. 
30 Sec. 4. Section 633.212, subsections 4 and 5, 
31 Code 1983, are amended by striking the subsections." 

S-5726 FILED RECEIVED FROM THE HOUSE 
APRIL 2, 1984 .J~ ~"",-,-V-AA~ <It (?to /.2<'<1-) 
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GOVERNOR'S VETO MESSAGES 

The Honorable Mary Jane Odell 
Secretary of State 
State Capitol Building 
LOCAL 

Dear Madam Secretary: 

May 18, 1984 

Senate File 2132, U An Act relating to intestate succession with respect to the share 
of the sunivingspouse and limitations on inheritance by remote heirs of others than 
the surviving spouse," is hereby disapproved and transmitted to you in accordance 
with Article III, Section 16. of the Constitution of the State of Iowa. 

Senate File 2132 amends Section 633.211 by raising the amount that asurviving 
spouse with children can inherit from a deceased spouse who ~ad no will from one­
third of the estate after debts to one-half of the estate after ;jebts. This bill also 
amends Section 633.212 by increasing the share asurviving spouse with no children 
inherits from a deceased spouse with no will from one-half of the net estate to the 
entire estate. 

In passing this will, the legislature recognized the modern trend that a marriage is 
an equal partnership and that a primary responsibility of married persons is to 
assure that adequate provisions are made for their surviving spouses. I have 
supported and continue to support increasing the amounts that surviving spouses 
inherit as provided in this bill. Unfortunately, an amendment was made to this bill 
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6 will be controlled o}>' the legislative 
~erious lcgislaliw'! t-ncroachment into 
msnagt'men( and labor ;o:;peciaJistg in 
i continu~ tQ monitor our progress on 

.. the review committet' and review 
:ed. 

,veNWhc comn~itt{'jl. employees and 
'Jr:>'~ for adjusting the proposed 

·ro\·e of the:;e items in <lCc-ordanee with 
~~ Con~tltution ofthc SLlteof Iowa. All 
pprov~ a::; of this date 

\'pry tn;]y yours, 

TERRY I': ARA~STAD 
Govern(\r 

) ~1 F:i'SA (; ES 

May 18. 1981 

J.t.(>J')u(.'<:e~ion \\'ith respect l()the shar~ 
cntance by remote heirs of others than 
and transmitted to ),ou in accordance 
:on of the State of. Iowa. 

ly raising the amount that a sur\'i .... ing 
l.~ed hpOu:;e who had no will from One. 
the estate after debts.. This bill also 

re asurvivinp:- tlpousewith no children 
from one--half of the net estate to the 

e<.l the modern trf>nO that l1 marriage is 
'f..wn::;ibihty of marriro ~erson:; ilj to 
for tht'lr sur\'iving spouse:;. J h3\'e 

go th~ :1.mou nts that sur\'iving spouses 
'. an amendment was made to this bill 

SUPPLEMDIT 2685 

which will jeopardize estate planning and risk an increase in the amount of (ooeral 
estate tax that memoors of the family of a dece~ spouse will pay. ~auseoft~ 
severe flaws in this amendment. I am nJuctMtly disapproving this bill in its 
entlTe~·. 

The problematic amendment to the bill. which was added to Sections 633.~11( 1) 
and 633.211(3) TO"!> .. follows: 

However. the spouse may petition the court to receive Ie&; than one·half. but not 
less than one-third of th(' value of the estates identified in this subsection. 

Specifically. there are two problems with this amendment. The first problem i:; 
that this amendment may prohibit surviving spouses from minimizing federal 
estate tax by restricting the use of the disclaimer law Both the federal and Iowa law 
permit any person to disclaim or refuse to take all or parlof an inheritance. This has 
proven to be an effe<:tive tool for familie; to use in minimizing federal estate and 
Iowa inheritance tax. For example. in certain drcumstances a family could save 
federal estate tax if the surviving spouse was permitted to di:;daim property and 
pass it to the <.:hildren. thereby reducing the value of the surviving ~pouse's estate. 
Disclaiming reduces the Sil.e of the estate of tM ~urviving spouse becau$(> undi:r 
federal state disclaimer laws. if property is disclaimed, it is never part of the 
surviving spouse'~ e;tatc. 

The bill as amended states that the su" .. iving spouse who falls within Se<:tion 
633.211 could not disclaim one~third of the e:ltat.e. Such a concept of not allowing an 
individual to disclaim the entire eslille inherited lias never appeared in the Iowa law 
and. w the best of the knowledseofthcchairofthe Probate, Property and Tnl;-.t Law 
Committee of the Iowa State Bar Association. is not present in the law of any state. 

Cnder present law, a survi\'ing spouse pays no federaJ e:;tate tax on the amount 
inherited from the deceased spouse. However. theone·third passingtothcsurvh'inR" 
spouse and which the sun-iving spouse could not disclaim according to this bill. 
would become part of the surviving spouse's estate thereby making the survivinlt 
spouse's estate larger, The result would be that the ta.~ ratewouJd be greater when 
the survi\'ing spouse i'ventually dies and passes this second estate on to children. 
Therefore. in many situations, it would be advisable for the sun'iving spouse to pa.'is 
on the one-third of the estate directly to children which is a mea.'lUre this bill 
precludes, 

The second problem presented by this amendment could actually beof even graver 
financial consequence t() a family from paying federal estate tax, Theamendml'nt in 
the bill allows a spouse to petition to rceeive less than one· half but no less than one· 
third of the estate. There is no time limit specified in YO hich aspoUSi: must petition the 
court to reduce th~ estate. To be eligible for the federal marital deduction. the shtlre 
the sUI'"\'i\'ing spouse receives must ~ determined within six months after the 
de<. .. ~a.sed spousc's death (Section 2056 (bX!3) of thi: Internal Revenue Code). 

If the marital deduction of the surviving-spouse cannot be determined within six 
months of the death of the deceased spouse. the IRS may rule that the marital 

, ': 

, ' 
: • .! 

':,. 

1 ". 



2686 SUPPLEMEKT 

deduction will be limited to one-third of the estate rather than one-half of the estate. 
Therefore, families who had hoped to reduce federal estat£ ta..x by this bill ba.<;oo 
upon fifty percent of the estate pas.sing to the survi\'ingspou:re rather than one-third 
of the estate passing to the surdving !:Ipouse would not reeeive the anticipated 
benefit. I n addition. it may also be possible that due to the uncertainty of the amount 
that the surviving spouse takes. the Internal Re\'enue Sen'ice could disallow the 
entire marital deduction thereby greatly increasing the amountof federal estate tax 
the family would h$ve to pay. Only property which passes to the surviving t:J)Ouse is 
exempt from estate tax. Therefore. jf a marital deduction is disallowed. the amount 
subject to tax is greatly increll'5ed. 

The Internal Revenue Service will not release a position on a tax question unless 
their answer is needed tQ address a particular case, Therefore, there is nil Way of 
knowing the position of th .. Internal Revenue Service regarding these questio"s. 

The potentiallos.& for a particular estate if the entire marital deduction were not 
alloweQ CQuld be a. serious financial blow In weighing the potential loss of an entire 
marital deduction against the i:le\'enteen and two-thirds percent gain in marital 
deduction (the diff(?rence betw~ one-third and on~half of an estate) which would 
be achieved by this bill, the prudent course is to eliminate the greater loss bv 
disappro\'ing this bill. If this bill were signed, it would be one· vear before a 
corrective bill by the next iegl$.lativesession could become law. It wouid be callous to 
impose a year"'bf uncertainty, tax problems and fear of even greater financial losses 
upon some Iowans who lose tneirspouses duringthe 1985 fiscal year. I cannot in good 
conscience sign such a defective bill, evcn though I strongly favor increasing 
surviving spouses' intestate shares. 

I am requesting that the Iowa State Bar Association and the Iowa Department of 
Revenue assist my office in drafting legislation which will incre~e the surviving 
spouses' estates from one-third to the one-half under Section 633.211 and from on{lo­
half to all of the estate under Section 633.212 in such a manner that will eliminate the 
tax problems of the present bill. 

Both the Iowa State Bar Association and the Iowa Department of Re-\'etlue have 
assured me that they will support such a hill and will assist mein :'>trongly urging its 
pa.ssage nex t year. 

For the reason~ mentioned above. I hereby Tl?$J)eClfully disaproveof Senate File 
2132. 

The Honorble Mary Jane Odell 
Secretary of State 
State Capitoi Building 
LOCAL 

Dear Madam Secretary: 

Very truly yours, 
TERRY E. BRANSTAO 
Governor 

}Iay 18. 1984 

SCPPIXMI:: 

&nate File 2237. an act relatinR' to the 
qualification~ of magil;traU!~. is hereby disa: 
accordance with Article III. Section 16, of thi 

Section 1 of thi:; bill modified a section of tr. 
m~it>traws and provides a change in th~ 

magistrate terms. 

Section 2 replaces eXl~tj"g la.w on the quaiii 
which pro\'ides for term~, Qualifications. an( 
section eliminates the existing biannual selec 
once Selected to stand for rete:ltioll every two 

With regard to the matter of ha\'ing magist: 
be technically flawed in that it docs not inclu· 
failure of a magistrate to be retained in office 
)jt>Ction 602.6201. subparagraph .1, in th(' defi 
includes "tht! failure of a district jUAA4;' to I 
election." 

With regard totheQUdlification matter. vr~· 
appointment a per:wn must be a resident of the 
completion of the initial term of offi(,e pill:; a 
se\'enty-two. A lawyer is not required, howe\' 
lawyer in the selection proces:J. 

~ty principal concern with th~ bill is that it 
which provides that a lawyer is preferred in I 

This prefernce fot' a legally trained magistr 
elimination of the old Ju.,;;ticc of the Peace s)'~ 
assure a more unified ano fairer court ~1'"StRr: 

Most people are introduced l('! our judicial 
court, for some minor infraction of the 13\\ 

collecting or defendinK against a smali claim 
court system, we must do all that we can to as 
treated wisely and fairly. We need to select as n 
qualified. A person with a legal roucation is 
making important legal d~i5ions on the mag 
formal legal training. 

Under our present system many magistrate 
dedicated and perform their responsibiliti· 
adjustments are made to our legal system. we' 
in which it takes U~. By eliminating the preft 
we would actually he taking a step backwR' 
possible legal sysU!m for the people of thl' 51 
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Sf::HATE FILE 2132 

AU ACT 

koLAl'lNG 1'0 INTRSTATF. SUCCESSION WITH RESPECT TO 'mE SHARI:: 

OF TIrE SURVIVING SPOUSE ~'lD {.INITATIONS ON lNHF:RITANCS 

Ri' RRJlKfI'F. HF.IRS OF 011IEkS THAN THE SURVIVING SPOUSE. 

BE IT f::NACfW BY THE GEllERA!. ASSl'J1.BLY OF TIlE STAn:: Of IOWA: 

Section 1. Sectlon (,33.7.11, subaection 1, Code 1983, 1!) 

amcnd(~d 1.0 read <\1:; 1'0110'.1$: 

a)\e·tRt~d One-h.l} f lH value of dl;' the legal 01" 

eqult.abl~ estate!> in t'e~l propcl't.y po('sessed by the decedent 

<,.t .lny t.ilT'.t! dut'.lng t.he marri.lgc, .... lllch have not bcen sold 

on eXPcllt.ion or ot.ht:r )udi.::i.al si\l(~, and to which tbc SUt"Vlvlnq 

spou!>e hao, ltI(\fi~-",e- .. @h'Hftt!:eMeRt"-ei not" .r.~)"lpqui.shcd kUI 

t.he .~.P.~l.IS:~"~ 1" iqh t . lIo'!.£y'.(.'':", "Pl.~"-,;.pouse may.....P_e.l:~ t 1 on the 

<;:"OUl"t. to "r:ecci_,!y"."~.~.~!; than onc-hal1"L"~~t not less t"h~.1?- onc­

lh?--rd, of tht'! v;\lu~:: ()l"~l~ estat.e!; i_~e!!tlfi.ed in t.hin 

!::~Ip~~cti.on" 

SE:C. 2. Sectior, 633"21~, subsection J, Code 1983, is 

arncndE:d to read CIS fol10 .... s: 

3" eftt':-U, •• d 9n~:-"hill of all othel" rC1"SOIHll tlt"operty "f 

the decedent .... hlCh 1S not nE:CE:f.Silry ter: Lhe payment. of debt.s 

C\nd charges, t-"IE~.e:yet" ' .. t!l~ 5POUS.~_~ pet~ i t: i,?:1.:l "~~.~. CO~U"t. ly 

!"cc:(!tv_~ lcs~_ the'!' one-h.l.!..;:"" J;)ut not le:;s thcH' 5.>,"~e"-~t"'~r~L_...2..~ 

the p_t."?_E.!!.!"!:':L ide~!:.~.fiAd in t~!~_G~!p$ection. 
Sec. .3. Sp.cUon 633,;>1;>, subsecti.on 3, Code 1QS3, l~ 

arnend.~d to "r~ild as follo .... s: 

3" ~Re-kttt{-~.-".t~.! atht'r rea} .1nd pet"sanal propt~rty 

of t.he de(;cdeut WhlCh i" not necessary for the payment of 

debt~ and d""uges. 

., 
" 

Se:nate tOll!!: 2132, P 2 

!lee.~. Section 633.212, ::;ubsections -1 and 5, Code 1983, 

.H'C aa,ended by otl"iking the subsect.ions. 

ROBt:R'l' T. ANDERSON 

President of the Senat.t! 

CONM . .D D. AVENSON 

Speaker" of the Hous.c 

I hereby cectlfi' that thi.!:. bill origina.ted In t.he senate dnd 

it> known as Senc\"te I·lle 2132, Seventi.el.h Genet"al AlOsem.bly. 

j,k~D 4r~ 
TERRY E, BRANSTAD 

GOVel"nOl 

K t-tARn: THAYER 

secretary of the Ser.ate 

1984 
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