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e A BILL FOR

1 An Act regulating the activities of loan brokers and providing

2 penalties.
21 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

SENATE FILE 336

H-3745
1 Amend Senate File 336 as passed by the Senate,
2 as follows:
' 3 1. Page 1, by striking line 6 and inserting in
4 lieu thereof the following: "“for consideration to
5 be paid by the borrower before the loan broker or
6 broker has obtained a loan for the borrower or has
7 made a commitment to make a loan, agrees to do either
8 of".
H-3745 FILED APRIL 13, 1983 BY HAMMOND of Story
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Amend Senate riie 336 as passed by tne Senate, ;
as follows:
1. Page 1, by striking line 6 and inserting in
lieu therecf the following: "for consideration to
be paid by the borrower before the loan broker or
broker has obtained a loan for the borrower or has
made a commitment to make a loan, agrees to do either
of*.
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Section 1. NEW SECTION. 535C.1 TITLE. This chapter
may be cited as the "Iowa Loan Brokers Act'.

Sec. 2. NEW SECTION. 535C.2 DEFINITIONS. As used 1n
this chaptex, unless the context otherwise requlres:

1. "Loan broker" or "broker" means a person who, in retuxrn
for consideration from a borrower, agrees to do either of
the following:

a. Obtain a locan for the borrower or assist the borrower
in obtaining a lecan.

b. Consider making a loan to the borrower.

2. "Loan" means an agreement to advance money or property
in return for the promise that payments will be made for use
of the money or property.

3. '"Loan brokerage agreement" or "agreement" means a
written agreement in which a broker agrees to do either of
the following:

a. Obtain a loan for the borrower or assist the borrower
in obtaining a loan.

b. Consider making a loan to the borrower.

4. ‘“Borrower" means a person who seeks the services of
a loan broker.

S. "Administrator" means the commissioner of insurance
or the deputy appcinted under section 502.601.

Sec. 3. NEW SECTION. 535C.3 DISCLOSURE STATEMENT
REQUIRED.

1. At least seven days before the borrower signs an

agreement for the services of a loan broker, or at least seven
days before the borrower gives the broker any consideration,
whichever first occurs, the broker shall give the borrower

a written disclosure statement. The cover sheet of the
statement shall have printed, in at least ten point boldface
capital letters the title: YDISCLOSURES REQUIRED BY IOWA
LAW". The following statement, printed in at least ten point
type, shall appear under the title:

"The state of Iowa has not reviewed and does not approve,
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recommend, endorse, or sponsor any loan brokerage agreement.
Neither has the state verified the information contained in
this disclosure. If you have questions, seek legal advice
before you sign a loan brokerage agreement."

Only the title and the statement shall appear on the cover
sheet,

2. The body of the document shall contain the following
information in the following order:

a. The name of the broker; names under which the broker
does, has done, or intends to do business; and the name of
a parent or affiliated company, if any.

b. Whether the broker does business as an individual,
partnership, corporation, or any other organizational form
of the broker's business.

¢. How long the broker has done business.

d. The number of loan brokerage agreements the broker
has entered in the most recent calendar year.

e. The number of loans the broker has obtained for
borrowers in the most recent calendar year.

f. That a financial statement is on file with the
administrator.

g. A description of the services the broker agrees to
perform for the borrower.

h. The conditions under which the borrower is obligated
to pay the broker. This disclosure must be in boldface type.

i. Either subparagraph (1) or (2), as appropriate:

(1) "“As reguired by Iowa law, this loan broker has secured
a bond by .

name and address of surety company
a surety authorized to do business in lowa. BRefore signing
an agreement with the broker, you should check with the surety
company to determine the bond's current status."
(2) "As required by Iowa law, this loan broker has
established a trust account with

number of the account
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name and address of the financial institution
Before signing an agreement with the broker, you should check
with the financial institution to determine the current status
of the trust account."

3. The names, business addresses, titles and principal
occupations for the past five years of all officers, directors,
or persons occupying a similar position responsible for the
broker's business activities.

k. Other information the administrator requires.

Sec. 4. NEW SECTION. 535C.4 SURETY BOND OR TRUST ACCOUNT
REQUIRED. A loan broker shall obtain a surety bond or
establish a trust account. The bond or account shall be 1in

the amount of ten thousand dellars and in faver of the state
of Iowa. The bond shall be issued by a surety company
authorized to do business in this state. The trust account
shall be established with a financial institution, as defined
in section 422.61, subsection 1, located in lowa. The
adminlistrator shall act as custodian of the bond or account
for borrowers entering loan brokerage agreements with the
loan broker. Only the administrator may disburse funds from
the trust account. A borrower, damaged by a broker's violation
of a loan brokerage agreement entered into with the borrower
or by the broker's wviolation of this chapter, may bring an
action against the bond or trust account and may receive
payment from the surety or trustee. The surety or trustee
is liable only for actual damages arising from a violation.
The aggregate liability of the surety or trustee from all
actions agailinst a broker shall not exceed the amount of the
bond or trust account. The amount of the bond or account
shall be distributed pro rata among all borrxowers bringing
actions agalinst the bond or account within a time designated
by the administrator and whose claims are either settled in
favor of the borrower or otherwise found to be valid.

The administrator may adopt rules establishing the term
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and length of the surety bond or trust account.

A broker who does not obtain a bond or establish an account
1s guilty of a serious misdemeanor.

Sec. 5. NEW SECTION. 535C.5 FILING WITH THE
ADMINISTRATOR--PENALTY.

1. Before advertising or making other oral or written

representations, or acting as a loan broker in this state,
a loan broker shall file with the administrator copies of
the disclosure statement required under section 535C.3, the
most recent financial statement of the broker, and either
of the following:

a. The bond required under section 535C.4.

b. The formal notification from the financial institution
that the trust account reqguired under section 535C.4 1s
established.

2. The broker shall amend these filings no less than
annually and, in addition, shall file amendments within forty-
five days of any material change in the following:

a. The status of the bond or account.

b. The financial statement of the broker.

¢. Information required by the disclosure statement.

A broker who does not file the copies reguired is guilty of
a serious misdemeanox.

3. The broker shall pay a fifty dollar filing fee with
the initial disclosure statement filed under subsection 1.

A twenty-five dollar fee shall be charged for each amendment
under subsection 2.

4. The administrator shall review the disclosure statement
for compliance with reguirements imposed under this chapter.

5. The administrator may by order prohibit a broker from
advertising, making oral or written representations, or acting
as a loan broker if the order is found to be in the public
interest and either of the following apply:

a. The disclosure statement or financial statement on

file is incomplete in any material respect or contains any

-4-
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statement which was, in light of the circumstances under which
it was made, false or misleading with respect to any material
fact.

b. The loan broker has willfully violated or willfully
failed to comply with any provision of this chapter.

6. The information contained or filed under this section
may be made available to the public under such rules as the
administrator prescribes.

Sec. 6. NEW SECTION. 535C.6 PENALTIES. A broker 1is
guilty of a serious misdemeanor for failure toc do any of the

following:

1. Obtain and maintalin a surety bond or establish and
maintain a trust account as required in section 535C.4.

2. Make accurate and timely filings as required in section
535C.5.

Sec. 7. NEW SECTION. 535C.7 WRITTEN AGREEMENTS REQUIRED.
A loan brokerage agreement shall be in writing and signed
by the broker and the borrower. The broker shall give the

borrower a copy of the agreement when the borrower signs the
agreement.

Sec. 8. NEW SECTION. 535C.8 WAIVER OF RIGHTS. A waiver
of this chapter by a borrower prior to or at the time of

entering into a loan brokerage agreement is contrary to public
policy and is void. An attempt by a loan broker to have a
borrower waive any rights given in this chapter is a violation

of this chapter.

Sec. 9. NEW SECTION. 535C.9 RULES. The administrator
may adopt rules according to chapter 17A as necessary or
appropriate to implement the purposes of this chapter.

Sec. 10. NEW SECTION. 535C.10 REMEDIES.

1. If a broker materially violates the loan brokerage
agreement, the borrower may, upon written notice, void the
agreenent. In additiocn, the borrower may recover all moneys
paid the broker and may recover other damages including

reasonable attorney's fees. The broker materially violates
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the agreement if the broker does any of the following:

a. Makes false or misleading statements relative to the
agreement..

b. Does not comply with the agreement or the obligations
arising from the agreement.

¢. Does not either grant the borrower a loan or diligently
attempt to obtain a loan for the borrower.

d. Does not comply with the reguirements of this chapter.

2. A violation of this chapter 1is a violation of the Iowa
consumer fraud Act, section 714.16.

3. Remedies under this chapter are in addition tc other
remedies available in law or equity.

Sec. 11. NEW SECTION. 535C.11 APPLICABRILITY. This
chapter does not apply to any activities or arrangements

expressly approved or regulated by any regulatory body or
officer acting under authority of this state, other than the
administrator, or of the United States.

Sec. 12. Section 714.16, subsection 2, Code 1983, 1is
amended by adding the following new paragraph:

NEW PARAGRAPH. A violation of a provision of sections
$35C.1 through 535C.10 1s an unlawful practice.

Sec. 13. Sections 1 through 11 of this Act are created

as a new chapter 535C.
EXPLANATION

This bill regulates loan brokers. It requires a loan
broker to make certain written disclosures to the borrower
at least seven days prior to the borrower signing an agreement
for services or giving the broker any consideration. The
broker 1s reguired to obtain a surety bond or establish a
trust account. The bill alsoc requires the broker to make
certain filings. All loan brokerage agreements must be in
writing. Criminal penalties are imposed for certain violations
of the bill. The borrower is given a civil cause of acticen
for some violations.

Section 13 provides for a new chapter designated as 535C

—-6-
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1 regulating loan brokers. There are internal cross~references .
2 within the new chapter to the new sections. The bill becomes

3 effective July 1 following 1its enactment.
4
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SENATE FILE 335

AN ACT
REGULATING THE ACTIVITIHS OF LOAN BROKEKRS ANU PROVIDINCG
PENALTIES.

BE IT ENACTED RY THE GENERAL ASSEMBLY OF VHE STATE OF [OWA:

Section L. NEW SECTION., 5S35C.1 TITLE. This chapter
may be cited as the “lowa Loan Brokers Act'.

Sec. 2. NEW SECTION. %35C.2 DEFIRITIONS. As used in
this chapter, unless the context otherwise requires:

1. "Loan broker™ or "broker" means a person who, in return
for consideration to be paid by the borrower before the joan
broker or broker has obtarned a loan for the borrower or has
made & commitment to make a loan, agreecs to do cither of the
following:

a4, Obtain a loan for the borrower or assist the borrower

in obtaining a loan.

b. Consider making a lecan to the borrower.

2. "Loan" means an agreement to advance money or property
in return for the promise that payments will be made for uyse

of the money or property.

3. "Loan brokerage agraement” or “agreement” means a
written agreement. 1n whach a proker agrees to do either of
the tollowing:

a. Obtain a loan for the borrower or assist the borrower
o oobtaiming a loan.

b. Consider making a loan Lo the porrower.

Senate File 336, P. 2

4. "Borrower" reans & person who goeeks the services of
a loan broker.

5. vadministrator" means the cormissioner of insurance
or the deputy appointed under section S02.601.

Sec., 3. HEW & CTON . 53%C.3 DISCLOSURE STATEMENT
REQUIRED.

1. At least scwven days before the borrower signs an
agreement for the services of a loan broker. or at least seven
days before the borrower gives the broker any consideration.
whicnever first occurs, the broxer shall give the borrower
4 written disclosure statement.. The cover sheet of the
statement shall have printed, in at least ten point boldface
capital letters the title: “OISCLOSURES REQULIRED BY [OWA
LAWY, The following statement, prainted in at least ten point
type, shall appear under the title:

"The state of lowa has not reviewad and does not approve,
recomrend, endorse, or sponsor any loan brokerage agreement.
Meither has the state verlfied the information contained in
this disclosure. [t vou have questions, seek lagal advice
before you sign a loan brokerage agreement.”
anly the title and the statement shall appear on the cover
sheet .

Z. The body of the document thall contain the following
inforration in the following order:

a. Tie nare of the brokex:; naves under which the broker
doey, has done, or intends to do business: and the name of
A pavent or affiliated company, Lf any.

b. Whether the broker does bunicess as an individual,
partnership, corporation, or any other organizational form
gf the broker's business.

¢. HKow long the broker bas Jdohe business.

d. The number of ioan brosierage agreements the broker
hay entered in the most recent calendar year.

¢. The numer of loans the broker hss obtained tor

9te ‘d'S

vortoWwere 1n the most recent calendar year.
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f. That a financla! staterent is on file with the
adminLssrator.

y. A description of the serviues the broker agrees to
perform fuor the borrower.

h. The conditioas unde: which the borcower 1s obligated
to pay the broker. This disclosure mus? be 10 beldface type

1. Either subparagraph (1) or (2)., as agpropriate.

(1) “As ragumired by lowa law, thiy loan braker nas secured

a bond by

name and address of surety compdany

a surety authorized to do business in lowa. Before signing
at agreement. with the broker, you should check @it the surety
corpany tu determine the bond's curreat status.”

12) "As zeguared by lowa law, tig loan broxer has

antablaished a trust account

number obf the artcount

kate and address of the financilal inst_tution
Before 51gning an agreement with the brokey, you should check
witiy the financial institution to determane the current statusy
of +he trust account.”

j.  The names. business addresses, titles and principal

occupations for the past five years of all officers. dizectors,

or pervons occupying a similar position responsible for the
broker's business activities.

k. Cther information the administrator reguires.

e, &. HEW SECTION. 5A5C .4 SURKTY BOND OR TRDST AUCIUNT
KEGUIRED. A loan broker shall obtain a surety bond ot
entablien A trust account. The bond or avcownt saall be an
the amount of ten thonsand :ollars end 1n favoer of the slate
of Iewa,  The bond shall be issued by a susety conpany
2athorized Lo do busiress :n this state. The trust account
chall be established with a financial instatution, as delined
1 section 422.61, subsecstion 1, Located o lowa. The

adranmistrater shall act as custodian of the bend o1 accouant

Senate File 336, F. 4

for barrowers entering loan brokerage agreements with the
loan broker.  ©Only the adminlstrator mey disburse funds from
the trust account. A borrowet, damaged by & broker's viclation
af 4 loan brokerage agreement entercd i1nto wiih the borrover
or by tne bioker's viclation of ibis chapter, may pring an
action agdinst the bond or trust acccunt and may receive
payment trom the surety or trustee. The surery or srustee
1w liable only for actual damages arasang from a viclataon.
The agqregats liability of the surety or trustee fror all
actions against a broker shall net exceed the znount of the
pond or rrust account. The amsunt ot the wond or accoual
shall pe distributed pro rate among all porrowers bringing
actrons against the bond of account withan 4 time designated
by the admin:istrator and whose claims are ».ther getrtled in
favor of the borrower or otherwis# tound to e valyd.

“he adminlstrator may adopt rules establishing the toerm
ard length ot the surety bond or trust dccount.

A broker who does not obtain o bondg or extablish an account
15 guilty of A serious misdemeano:.

Sec. S, NEW SECTION. 5350.% YILING WITH THE
ADMIN.STRATOR- -FENALTY .

1. Betore advertising ot making other oral or writtern
pepresentat 1onsg, ©r acting as a loan broker in this state,

a loan oroker sha'l file with the admiriswrator copres of
tne disclosure staterent requiied under section $3%C.3, the
most recent financias statement of the broker, and eirthet
af the tollowing:

A, The bond reguired unde: section 5350.4.

b. the fermal notitication from thae financial institution
tha- the trusT account requized ander section ©35¢C.4 1s
astablishen,

2. The broker thall arens these falings no less than
annually angé, an additizn, shall file amendnents within forty-

Frve days of any material change 1n the following:
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a, The status of the bond or account.

t. The financlal statement of the broker.

o. Inforpation required by the disclosure statement.

A brozer who does not. f1le the coples required is guilty of
a serious misdemeanor.

2. The broker shall pay a fitty dollar filaing fee with
the initial disclosure staterent filed under subsection L.

A weenty-five dollar fee shall be charged for each arendment
under subsection 2.

G, The adrinistrator shall review the disclogare statement
tor compliance with requirenants imposed under this chapter .

%. The adminis%rator may by order prehibit a croker from
advertising, ma<ing oral or «@ritten represeatatlons, or acting
ac a loan Broker irf the order :s found to be in the puclic
interest and either of the followinyg apply:

4. The disclosure staterent or tiniancaal statement on
file it I1ncomplete in any material respect or contalng any
staterent whish was, in light of the sircunslances under which
1L wag made, false or tisleading with respect Lo any materia.
fact.

L. The loan broker has willfully viclated or willfully
failed to cemply with any provisien of this chaptar.

6. whe anforration cortained or filed under this section
may be made avaiiable to the public under such ruley as Lhe
administrator prescrabes.

sac. 6. NEW SECTION. S535C.6 FPRNALTIES. A broxer 1s
guilty of 2 ser:zous mesdemeanor for faiiure to do any of the
fo_lowineg:

1. Obtain and caintain ¢ surety wond ox eatabilsh and
maintain & tLiust account ag reguared in section 53%C.4.

2. Make accurate and tirely filings as requirsd o s=otion
534%C.5.

Sec. 7. NEW SECTION, 5350.7 WRITTEN AGREEMENTS KEQUIRED.
A loan brokerage asgreeccent shall be :n writing and signed

by the broker and the horrvower. The broker shall give the

Senate Firle 336, P, 6

borrower a copy of the agresnent when the borrower s1qts the
agroement

Sec. B. NEW SECTION. 535(.8 WAIVER OF RIGHTS. & waiver
of this chapter by a borrower prior to or at the time of
entering into a loan brokerage agreement lg cobtrary e public
policy and is voild. An attempt dy a loan broker to have a
borrower waive any raghts given 1n this chapter is a violatien
of this chapier.

Sec. 9. NEW SECTION. %3%G.9 RYLES. The acministrator
may adopt roles according to chaptoer 17A as necessary orx
appropriate to iwplement the purposes of this chaptec.

Sec. 10. HNEW SECTION. %35C.1C REMEDIES.

1. :f & broker materitally violates the loan brokerage
agreerent, the borrower ray. upnsn written notice, vold the
agreennnt, Ir addition, the borrower may recover all moneys
paid the broker and may recover other damages including
reasonablie attorney’s fees.  The broker maierially vwiclates
the agreement 1¢ tne broker does any ot the foilowing:

a. akes talse or misleading statements relative to the
agreerent.,

L. hoes aot comp.y with the agreerent or the cbligations
arvising trom tae agreenent.

<. Does nos eirther grant the borrower a lean or diligently

attenpt to obtain a loan for Lthe porzower.

.
d. Does not corply with tne requitements of this chapter.

2. A wvielation of this chapter 14 a violathion of the lowa
consuner frald Act, sestion 7:4.16.

3. uemedies under this chapter are :n addation to other
remedies avallable o law or eguity.

Sec 11, HEW SECTION.  $35C.1)  APPLICABILITY. This
chapter does not appiy Lo any Aactivities or arrangements
wxpressly approved or regqulated vy any reguiatory body or
officer acting under authorary of this state, other than the

adiinitstrator, or of the United States,
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Sec. 12. sSection 714.16, subsection 2, Code 1983, 1is
amended by adding the following new paragraph:

NEW PARAGRAPH. A violation of a provision of sections
535C.1 through 535C.10 is an unlawful practice.

Sec. 13. Sections 1 through 11 of this Act are created

as a new chapter 535C.

ROBERT T. ANDERSON
President of the Senate

DONALD D. AVENSON

Speaker of the House

I hereby certify that this bill originated in the Senate and

is known as Senate File 336, Seventieth General Assembly.

K. MARIE THAYER

— Secretary of the Senate
Approved 25 , 1983
7

TERRY E. BRANSTAD

Governox




