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A BILL FOR

An Act relating to custody of children upon dissolution cf

marriage.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section 1. Section 598.1, Code 1981, is amended by adding

the following new subsections: .
NEW SUBSECTION. "Joint custoeody" or "joint legal custody®

means an award of custody of a minor child to both parents

under which boih parents have rights and responsibilities

toward the child and under which neither parent has rights

superior to those of the other parent. The court may award

physical care to one parent only.

NEW SUBSECTION. "Physical care' means the right and
responsibility to maintain the principal home of the minor
child and provide for the routine care of the child.

Sec. 2. Chapter 598, Code 1981, is amended by adding the
following new section:

NEW SECTION. CUSTODY OF CHILDREN.

1. The court, insofar as is reasonable and in the best
interest of the child, shall order the custody award, including
liberal visitation rights where appropriate, which will assure
a minor child frequent and continuing contact with both parents
after the parents have separated or dissolved the marriage, .
and which will encourage parents to share the rights and
responsibilities of raising the child. Unless otherwise
ordered by the court in the custody decree, both parents shall
have legal access to information concerning the child,
including but not limited to medical, educational and law
enforcement records.

2, On the petition of either parent, the court shall con-
sider granting joint custody in cases where the parents do
not agree to joint custody. If the court does not grant joint

custody under this subsection, the court shall state in its
decision the reasons for denying joint custody. Before ruling
upen the joint custody petition in these cases, the court
may reguire the parties to participate in custody mediation
counse’ing Lo determine whether joint custody is in the best
interest ¢f the child. The court may require the chiléd's

participzticn Zn the madiation counseling inscfzr as the oourt
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determines the child's participation is advisable.

The costs of custody mediation counseling shall be paid
in full or in part by the parties and taxed as court costs;
however, if the court determines that the parties will be
unable to pay the costs without prejudicing their financial
ability to provide themselves and any minor children with
economic necessities, the costs may be paid in full or in
part from the court expense fund.

3. 1In considering what custody arrangement under either
subsection 1 or 2 is in the best interests of the minor child,
the court shall consider the following factors:

a. Whether each parent would be a suitable custodian for
the child.

b. whether the psychological and emotional needs and
development of the child will suffer due to lack of active
contact with and attention from both parents.

c. Whether the parents can communicate with each other
regarding the child's needs.

d. Whether both parents have actively cared for the child
before and since the separation.

e. Whether each parent can support the other parent's
relationship with the child.

f. whether the custody arrangement is in accord with the
child’'s wishes or whether the child has strong opposition.

4. Joint legal custody does not require joint physical
care. When the court determines such action would be in the
child's best interest, physical care may be given to one joint
custodial parent and not to the other. However, physical
care given to one parent does not affect the other parent's
rights and responsibilities as a legal custodian of the child.

Sec. 3. Section 598.21, subsection 1, paragraph g, Code
1981, is amended to read as follows:

g. The desirability of awarding the family home or the
right to live in the family home for a reasonable period to
the party having custody of amy the children, or if the parties
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have joint legal custedy, to the party having physical care
of the children.

Sec. 4. Section 5%98.21, subsection 3, paragraph e, Code
1981, is amended to read as follows:

e. The earning capacity of the party seeking maintenance,
including educational background, training, employment skills,
work experience, length of absence from the 3job market,
eustediaz responsibilities for children under either an award
of custody or physical care, and the time and expense necessary
to acquire sufficient education or training to enable the
party to find appropriate employment.

Sec. 5. Section 598.21, subsection 4, paragraph d, Code
1981, is amended to read as follows:

d. The desirability that the eustedian party awarded
either sole custody or, in the case of joint custody, physical

care remain in the home as a full-time parent.

Sec. 6. Section 598.21, subsection 4, paragraph e, Code
1981, 1s amended to read as follows:

e. The cost of day care if the eustedian party awarded
either sole custody or, in the case of joint custody, physical

care works outside the home, or the value of eustedzai the
child care services performed by the eustedian party if the

eustedran party remains in the home.

Sec. 7. Section 598.21, subsection 6, Code 1981, is amended
to read as follows:

6. The court may provide for joint custody of the children
by the parties pursuant to section 2 of this Act. ©rdexs

All orders relating to custody of a child are subject to the

previniens~-ef chapter 598A.

Sec. 8. Section 598.21, subsection 8, Code 1981, is amended
to read as follows:

8. The court may subsequently modify corders made under
this section when there is a substantial change in
circumstances. Amry The court contemplating a change in child

support because of alleged change in circumstances shall take
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znte-eensideratien consider each parent's earning capacity,
economic circumstances and cest of living., Modifications

of orders pertaining to child custody shall be made pursuant

to chapter 598A. If the petition for a modification of an
order pertaining toc child custody asks either for joint custody
or that joint custody be modified to an award of scole custody,
the modification, if any, shall be made pursuant to section

2 of this Act.
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EXPLANATION

This bill creates standards relating to custody of children
in dissolution of marriage cases. 1t provides that the court
shall consider awarding joint custody if either parent requests
joint custody and the court finds that joint custody is in
the child's best interests. Factors for the court to consider
before making any custody award are set forth in subsection
3 of section 2. Under the bill, the court may award joint
legal custody to both parents while awarding one parent the
right to physically care for the child in the parent's home.
The bill takes effect July 1 following its enactment.
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STATE OF I10QWA
FISCAL NO E Request No. _§§:302

in compliance with @ written request received March 1] » 1982 , there is
hereby submitted a Fiscal Note for House File 2442 t t

. pursuant to Joint Rule 16.
Background information used in developing this Fiscal Note is available from the

Legislative Fiscal Bureau, to members of the Legislature upon request.

House File 2 i ; ;
o marriage,adz’ An Act relating to custody of children upon dissolution

No fiscal note required under Joint Rule 16.

"‘l I * -~
rILED MARCH 12, 1982 BY GERRY RANKIN, Fiscal Director
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HOUSE FILE 2442

H-5405 ‘

1 Amend House File 2442 as follows:

2 1. Page 2, line 24, by inser§1ng‘after thg

3 word "opposition" the words ", Faking into consider-
4 ation the child's age and maturity"”.

H-5405 FILED MARCH 12, 1982 BY SPEAR of Lee

Adspled 3fjz Cp 577/

HOUSE FILE 2442

H-5439 e

1 Amend House File 2442 as follows: .
2 1. Page 2, by adding after line 30 the following:

3 "Sec. . Section 598.12, Code 1981, 1is amended

4 to read as follows: .

5 598.12 ATTORNEY FOR MINOR CHILD.

6 1. The court may appoint an attorney to represent

7 the Interests of the minor child or children of the-

8 parties. ©Suen The attorney shall be empowered to

9 make independent 1nvestigations and to cause witnesses

10 to appear and testify before the court on matters
11 pertinent to the interests of the children.

12 2. The court mav require that the department of
13 social SeiViCes Or ail appropriace agency make an

14 1nvesctigation Of poth parties regarding the home

15 conditions, parenting capabilities, and other matters
16 pertinent To the best interests of the child or

17 chzldren in a dispube concgrning custody of the child
18 or coildren.  The investigation repert completed by
19 The degartment oI 50CLal SeIvices or an avpropriate
20.agsncy snall De submitted to the court and available

21 1o botch parties. The ianvestigation report completed

22 by the department Of socCial services or ac aovpropriate

3 agency shali be @ part of the reCord uniess otherwise {
24 oxdered DY The court.

25 3. The court shall enter an order in favor of

26 susR’ the attorney, the department of social services,
27 or an appropriate agency for fees and disbursements,
28 Which amcuntT shall De charged against the party !
29 responsible for court costs unless the court determines
39 that the party responsible for costs is indigent in

31 which event the fees shall be borne by the county."

32 2. Renumber. as necessary.
BY DODERER of Johnson
SMALLEY of Polk TRUCANO of Polk
H~5439 FILED WELSH. of Dubugue POFFENBERGER of Dallas
MARCH 16, 1982 CONLON of Muscatine RAPP of Black Hawk
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HOUSE FILE 2442

H-~5434

Amend House File 2442 as follows;

i. Page 2, by inserting after line 30 the
following: '

"5. When the parent awarded custody or physical
care of the child cannot act as Custodian or cCaretaker
because the parent has died or has been judicially
adjudged incompetent, the coyrt shall award custody
including physical care of the child to the surviving
parent unless the court finds that such an award 1is
not in the child's best interests. "

H-5434 FILED MARCH 15, 1982 BY BRANDT of Black Hawk
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BY COMMITTEE ON JUDICIARY
AND LAW ENFORCEMENT

(As Amended and Passed by the House)
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A BILL FOR #7-9

An Act relating to custody of children upon dissolution of

marriage.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

House Amendments

CPB-16200 2/72
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Scction 1. Section 598.1, Code 1981, is amended by adding

the following new suhsections:

XEW SUBSECTION. "“Joint custedy” or "joint legal custody”

means an award of custody of a mincr child to both parents
under which both parents have rights and responsibilities
toward the child and under which neither parent has rights
superior to those of the other parent. The court may award
physical care to one parent only.

NEW SUBSECTION. "Physical care” means the right and
responsibility to maintain the principal home of the minor

¢hilé and provide for the routine care of the child.

Sec. 2, Chapter 598, Code 1981, is amended bv adding the
following new section:

NEW SECTION. CUSTODY OF CHILDREN.

1. The court, insofar as is reasonable and in the best
interest of the child, shall order the custody award, including

liberal visitation rights where appropriate, which will assure
a minor child freguent and continuing contact with both parents
after the parents have separated or disscolved the marriage,
and which will encourage parents to share the rights and
responsibilities of raising the child. Unless otherwise
ordered by the court in the custody decree, both parents shall
have legal access to information concerning the child,
including but not limited to medical, educational and law
enforcement records.

2. On the petition of either parent, the court shall con-
sider granting joint custody in cases where the parents do
not agree to joint custody. If the court does not grant joint
custody under this subsection, the court shall state in its
decision the reasons for denying joint custody. Before ruling
upon the joint custody petition in these cases, the court
may require the parties to participate in custody mediation
counseling to determine whether joint custody is in the best
interest of the chiid. The court may require the child's

participation in the mediation counseling insofar as the court
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determines the child's participation is advisable.

The costs of custody mediation counseling shall be paid
in full or in part by the parties and taxed as ccurt costs;
however, if the court determines that the parties will be
unable to pay the costs without prejudicing their financial
ability to provide themselves and any minor children with
economic necessities, the costs may be paid in full or in
part from the court expense fund.

3. In considering what custody arrangement under either
subsection 1 or 2 is in the best interests of the minor child,
the court shall consider the following factors:

a. Whether each parent would be a suitable custodian for
the child.

b. Whether the psychological and emotional needs and
development of the child will suffer due to lack of active
contact with and attention from both parents.

¢. Whether the parents can communicate with each other
regarding the child's needs.

d. Whether both parents have actively cared for the child
before and since the separation.

e. Whether each parent can support the other parent's
relationship with the child.

f. Whether the custody arrangement is in accord with the
child's wishes or whether the child has strong opposition,

taking into consideration the child's age and maturity.

4. Joint legal custody does not require joint physical
care. When the court determines such action would be in the
child's best interest, physical care may be given to one joint
custodial parent and not to the other. However, physical
care given to one parent does not affect the other parent’'s
rights and responsibilities as a legal custodian of the child.

5. When the parent awarded custody oxr physical care of

the child canncot act as custodian or caretaker because the

parent has died or has been judicially adjudged incompetent,

the court shall award custody including physical care of the

-2~
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child to the surviving parent unless the court finds that

such an award is not in the child's best interests.
Sec. 3. Section 598.12, Code 1981, i1s amended to read

as follows:
598.12 ATTORNEY FOR MINOR CHILD.

1. The court may appoint an attorney to represent the

interests of the minor c¢hild or children of the parties.

Sueh The attorney shall be empowered toO make independent

investigations and to cause witnesses to appear and testify

before the court on matters pertinent to the interests of
the children.
2. The court may reguire that the department of social

TR,
services or an appropriate agency make an investigation of

both parties regarding the home conditions, parenting

capabilities, and other matters pertinent to the best interests

of the child or children in a dispute concerxning custody of

the child or children. The investigation report completed

by the department of social services or an appropriate agency

shall be submitted to the court and available to both parties.

TN
The investigation report completed by the department of social

services or an appropriate agency shall be a part of the

recoré unless ctherwise ordered by the court.

3. The court shall enter an order in favor of sueh the

attorney, the department of social services, or an appropriate

agency for fees and disbursements, which amount shall be

charged against the party responsible for court costs unless

the court determines that the party responsible for costs

is indigent in which event the fees shall be borne by the

county.
A

Sec. 4. Section 598.21, subsection 1, paragraph g, Code
1981, is amended . to read as follows:

g. The desirability of awarding the family home or the
right to live in the family home for a reasonable pericd to

the party having custody of any the children, or if the parties

have joint legal custody, to the party having physical care
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of the children.
Sec. 5. Section 598,21, subsection 3, paragraph e, Code

1981, is amended to read as follows:

€. The earning capacity of the party seeking maintenance,
including educational background, training, employment skills,
work experience, length of absence from the job market,

eustodiat responsibilities for children under either an award

of custody or physical care, and the time and expense necessary

to acquire sufficient education or training to enable the
party to find appropriate employment.

Sec. 6. Section 598.21, subsection 4, paragraph 4, Code
1981, is amended to read as follows:

d. The desirability that the eustedian party awarded

either sole custody or, in the case of joint custedy, phvsical

care remain in the home as a full-time parent.
Sec. 7. Section 598.21, subsection 4, paragraph e, Code
1981, is amended to read as follows:

e. The cost of day care if the eustedian party awarded

either sole custody orx, in the case of joint custody, physical

care works outside the home, or the value of eustediatx the
¢hild care services performed by the eustedian party if the

euseodian party remains in the home.

Sec. 8. Section 598.21, subsection 6, Code 1981, is amended
to read as follows:

6. The court may provide for joint custody of the children
by the parties pursuant to section 2 of this Act. 6raders
All orders relating to custody of a child are subject to the

previsrens-of chapter 598A.

Sec. 9. Section 598.21, subsection 8, Code 1981, is amended
to read as follows:

8. The court may subsequently modify orders made under
this section when there is a substantial c¢hange in

circumstances. Any The court contemplating a change in child

support because of alleged change in circumstances shall ¢eake

into-econszderakion consider each parent'’s earning capacity,
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economic circumstances and cost of living.

Modifications

of orders pertaining to child custody shall be made pursuant

to chapter 598A. 1If the petition for a modification of an

order pertaining to child custody asks either for joint custody

ox that joint custody be modified to an award of sole custody,

the modification, if any, shall be made pursuant to section

2 of this Act.
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e SENATE AMENDMENT TO HOUSE FILE 2442
‘B u-ssol

1 Amend House File 2442 as amended, passed, and
2 reprinted by the House, as follows:

3 1., Page 1, line 26, by striking the word "petition"
4 and inserting in lieu thereof the word "application”,

5 2. Page 2, by striking lines 3 through 8 and

6 inserting in lieu thereof the following: "in full

7 or in part by the parties and taxed as court costs,”

8 3. Page 2, by inserting after line 25 the

9 following:
10 "g.' Whether one or both the parents agree or are
11 opposed to joint custody.

12 h. Whether the geographic proximity of the parents
13 are such that there will be no substantial disruption
14 of the child's schooling, association with friends,

15 religicus training, and other routines.”

i-5801 FILED APRIL 8, 1982 RECEIVED FROM THE SENATE
é&uupaaquuéﬂwaaAm¢d}44£¥Qf/¢7/)

HOUSE FILE 2442
H~5838

Amend amendment H-5801 the‘Senate
i amendmer
House File 2442, as f011oés; dment to

_ 1. ?age.l, py striking lines 12 through 1% ang
inserting in lieu thereof the following:

“h. The geographic proximity of the parents."

Nk Wby

H~5838 FILED BY DODERER of Johnson
APRIL 13, 1982 SMALLEY of Polk
¢4/ /7203 047)

HOUSE AMENDMENT
S=5632 NT TO SENATE AMENDMENT T0 HOUSE FILE 2442
1 Amend amendment -
. - et‘lt [[ ‘!)801 P ST -

§ Hofse File 2442, as folléwz?e Senate awendment to

- Page 1, by strikij :
4 inseting in 14 FiXing lines 12 ¢
eu thereof .
. The geog the followi

5-5632 FILED

APRIL 16, 1982 ?/ECEIVED FROM THE HOUSE

Htrale o cirnnld %4?<f13652




HOUSE FILE 2442

S-5446

amend House File 2442 as amended, passed, and
reprinted by the House, as follows:
1. Page 1, line 26, by striking the word "petition”
and inserting in lieu thereof the word "application".
2. Page 2, by striking lines 3 through 8 and
inserting in lieu thereof the following: "in full
or in part by the parties and taxed as court costs."
3. Page 2, by inserting after line 25 the
following:
10 "g. Wwhether one or both the parents agree or are
11 opposed to joint custody.
12 h. Wwhether the geographic proximity of the parents
13 are such that there will be no substantial disruption
14 of the child's schooling, association with friends,
15 religious training, and other routines."

§-5446 FILED BY COMMITTEE ON JUDICIARY
APRIL 1, 1982 LUCAS J. DeKOSTER, CHAIR

sz,m 4 1(@/0%)
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HOUSE FILE 1442

AN ACT
RELATING TO CUSTODY OF CHILOREN UPON DISSOLUTION OF MARRIAGE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF [OWA:

Section 1. Section 598.1, Code 1981, is amended by adding
the following now subsectlons:

NEW SUBSECTICN. "Joint cugtedy" or “joint legal custody™
means an award of custody of a minor child to both parents
under which both parents have rights and responsibilities
toward the child and under which neither parent has rights
superior to those of the other parent. The court may award
physical care to one parent only.

"Physical care" means the right and
responsibility to maintain the principal home of the minor
child and provide for the routine care of the child.

Sec. 2. Chapter 598, Code 1981, is amended by adding the
following new section:

MEW SECTION. CUSTODY OF CHILDREN .

1. fThe court, insofar as 1s reasonaple and in the best
interest of the child, shall order the custody award, including
liberal visitation rights vhere appropriate, which will assure
a minor child frequent and continuing contact with both parents
after the parents have separated or dissolved the marriage.
and which will encourage parents to share the rights and
responsibilities of raising the child. Unless otherwise
ordered by the court in the custody decree, both parents shall
have legal access to information concerning the child,
including but not limited to medical, educational and law
enforcement records.

2. On the application of sither parent, the court snall
consider granting joint custody in cases where the parents
do not agree to joint custody. [If the court does not grant

House File 2442, P, 2

joint custody under this subsection, the <ourt shall state

\n its decision the reasons for denying joint custody. Before
ruling upon the joint custody petition in these cases, the
court may require the parties to participate in custody
mediation counseling to determine whether joint custody ie

in the best interest of the ¢hild. The court may require

the child's participation in the mediation counseling insofar

as the court determines the child's participation is advisable.

The costs of custody mediation counseling shall be paid
in full or in part by the parties and taxed as court costs.

3. In considering what custody arrangement under elther
subsection 1 or 2 is in the best interests of the minor child,
the court shall consider the following factors:

a. Whether each parent would be a suitable custodian for
the child,

b. Whether the psychological and emotional needs and
development of the child will suftfer due to lack of active
contact with and attention from both parents.

c. Whether the parents can cormunicate with each other
regarding the child's needs.

d. Whether both parents have actively cared for the child
before and since the separation.

e. Wnether each parent can support the other parent's

relationship with the child.

f. whether the custody arrangement is in accord with the
child's wishes or whather the child has strong opposition,
taking into consideration the child’'s age and maturity.

g. Whether one or both the parents agree or are opposed
to jolnt custody.

h. The geographic proximity of the parents.

4. Joint legal custody does not require joint physical
care. When the court determines such action would be in the
eh1ld's best interest, physical care may be given to one joint
custodial parent and not to the other. However, physical
care given to one parent does not affect the other parent's
rights and responsibilities as a legal custodian of the child.

evve 4'H




House File 2442, P 3

5. When ke parent awarded custody or physical care of
—he chilé zannot act as custodian or caretaker because the
parenz haz died or nas been judicially adjudged 1ncompetent.,
the court shail award custody including ph sical care of the
child =o the surviving parent unless the court finds that
such an award is not in the child's best interests.

Sec. 2. Section 598.12, Code 1981, is amended to reqad
as follows:

98 .12 ATTORNEY FOR MINOR CHILD.

1. The couzt may appoint an attorney to represent the
interests of the minor child or children of the parties.
Suek The attorney shall be empowered to nake lndependent
1pvestigations and ta cause witnesses to appear and testify
before the court on matters pertinent to the interesis of
tae children.

2. The court ney require that the department of socidl
services or an appropriate agency make

toth parties regarding the home conditiong, parenting

capabilities, and sther natters pertinen: Lo tae best unterests

sha.l be submitted to_the court and availeale to both parties.

soc1al

services or an appropriate agency shall be a gart of tm

record uniess other-ise ordsred by the court.

3. The court shall enter an order in favor of suek the
attorney, the department of social servizes, or at approprlale

ageary tor tees ant disbursements, which amcunt shall be
charged &gealnst the party responsible for court costs unless
the court determires that the party responsible for costs
1s wndigent 1n which event the faes shall be borne by the
sounty.,

Sec. 4. Section 9321, subsectior 1. paragraph 3, Code

1981, 1 amended to read ag fellows:

House File 2442, P. 4

g. The desirability of awarding tae fam:.ly hore or the
right to :ive in the fanily home for a reasonable period to
the party having custody ot amy the children, or if the parties
have joint legai custody, to the party having physical care

ot the children.

Sev. 5. Section S9p.21, subsection 3, paragraph e, Code
co8l, .3 amended %o read as follows:

e, The earning capacity of the party seeking neintenance,
ncluding educational backgreund, trainlng, employment skills,
work experience, length of absence from the iob rarket,
wwotsdral responsibilities for children under either an award

of custody or physical care, and the time and expense necessary
to acquire sufticient education or training to enable the
party to find appropriate emgloyment.

Gee. 6. Section 598.21, subsection 4, paragraph 4, Code
1921, 1s amendecd to read as follows:

d. The desirability that the auwetedtan party avarded

eirther sole custody or, in tae cese ot joint custody, physical

care remain in the hcme as & full-time pareat.

gae. 7. Section 598.21, subsection 4, paragraph e, Code
1451, is amended to read as follows:

@. The cost of day care if the gwskedian party awarded

eithez_sole custody or, in the case of iont custody, physical

care works outside the heme, ov the value of vustedrat the
child care services perfoimed by the eustadian party L{ the
eugtedsan party rémains 1n tae hore.

Sec. &. Scction 568,21, subsection 6, Code 19491, 1is amended
te read as follows:

&. The court may provide tot Joint custedy of the chiidren
ty the partiles pursyant tc gsection Z of thig Act. GEders
51 orders relating te custody of a child arve subject to the
provintens-of chapter 5984,

Sez. 9. Section $98.21. subsection &, Ccde 1981, is amended
~p read as follows:

. The court may subsequentiy modify orders made under
rmis section when there is @ substart.ai <hange 1n
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circumstances. ARy The court contemplating a change in child

support because of alleged change in circumstances shall take
into-eensideratien consider each parent's earning capacity,
economic circumstances and cost of living. Modifications

of corders pertaining to child custody shall be made pursuant
to chapter 598aA. 1If the petition for a modification of an

order pertaining to child custody asks either for joint custody

or that joint custody be modified to an award of sole custody,

the modification, if any, shall be made pursuant to secticon
2 of this Act.
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