
• 

SENATE FILE ::? 31/. '7 
By COMMITTEE ON STATE GOVER."<MEN'!' 

(FORMER SSB 2218) 

Passed Senate, Date ______________ __ Passed House, Date, ____________ _ 

Vote: Ayes, _______ _ Na y s ________ _ Vote: Ayes _______ _ Na ys, _______ _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Approved 

A BILL FOR 
An Act establishing the jurisdiction, duties, practices 

and procedures of the state board of mortuary examiners 

for purposes of enforcement by the state board of 

mortuary examiners of chapter five hundred twenty­

three A (523A) of the Code, relating to pre-need sales 

of goods or services used in the final disposition of 

dead human bodies, and providing penalties. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

CPB'IC.~" 12:72 



S.F.Z2!tj- H.F. 

; 
,~ 1 Section 1. Chapter one hundred fifty-six (156), Code 1979, 

2 is amended by adding sections two (2) through seven (7) of 

3 this Act as a new division of that chapter. 

4 Sec. 2. NEW SECTION. DEFINITIONS. As used in this divi-

5 Slon, unless the context otherwise requires: 

6 1. "Seller" means a person who is 

7 five hundred twenty-three A (523A) of 

8 trust accounts. 

required under chapter 

the Code to maintain 

9 2. "Division" means sections two (2) through seven (7) 

10 of this Act. 

11 Sec. 3. NEW SECTION. RULES. 

12 1. The board shall adopt rules relating to chapter five 

13 hundred twenty-three A (523A) of the Code as necessary to 

14 enable the board to perform its duties under this division. 

15 2. The board shall adopt rules prescribing procedures, 

16 requirements and accounting methods and practices to be 

17 fOllowed by sellers in establishing and maintaining trust 

18 accounts and pertinent records under chapter five hundred 

19 twenty-three A (523A) of the Code. 

20 Sec. 4. NEW SECTION. AUDITS AND EXAMINATIONS. 

21 1. The board shall provide by rule for the audit or 

22 examination by the board of books of account and other re-

23 cords to be maintained under chapter five hundred twenty-three 

24 A (523A) of the Code. A seller shall comply with these rules 

25 and shall make all books of account and other pertinent records 

26 available to the board or to a representative of the board. 

27 2. The board may provide by rule that an audit conducted 

28 by a certified public accountant be submitted by a seller 

29 to the board in lieu of an audit or examination conducted 

30 by the board. 

31 Sec. 5. NEW SECTION. ANNUAL CERTIFICATION. 

32 1. Every seller shall submit to the board once each year 

33 a written statement which is signed by the seller and 

34 notarized, and which contains the following information: 

35 a. Identification of each financial institution in which 
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1 trust funds are maintained under chapter five hundred twenty-

2 three A (523A) of the Code. 

3 b. Authorization for the board or its representative to 

4 investigate, audit and verify all funds, accounts, safe de­

S posit boxes or other forms in which trust funds are held by 

6 or in a financial institution identified under paragraph a 

7 of this subsection. 

8 c. Other information required by rules of the board. 

9 d. A declaration that the information contained In the 

10 statement is truthful, accurate and complete. 

11 2. The board shall provide by rule for the form, content 

12 and date of filing of the statement to be submitted under 

13 subsection one (1) of this section. 

14 3. A person who knowingly submits false information in 

15 a statement submitted under subsection one (1) of this section 

16 commits a serious misdemeanor. 

17 

18 

19 

20 

21 

22 

23 

24 

Sec. 6. NEW SECTION. REMEDIAL ORDERS . 

1. Upon notice and opportunity for hearing, the board 

may issue a remedial order against a person who is in violation 

of the requirements of chapter five hundred twenty-three A 

(523A) of the Code, or the requirements of this division. 

The respondent shall comply with the remedial order within 

such reasonable period of time as may be stated by the board 

in the order. The use of this authority by the board is 

25 discretionary, and is not required as a condition precedent 

26 to any other criminal or civil proceeding. 

27 2. A hearing under this section shall be conducted as 

28 a contested case under chapter seventeen A (17A) of the Code. 

29 Notice must be served upon the respondent by personal service 

30 as in civil actions, notwithstanding contrary provisions of 

31 section seventeen A point twelve (17A.12), SUbsection one 

32 (I) of the Code. 

33 Sec. 7. NEW SECTION. JUDICIAL ASSISTANCE. 

34 1. The board may commence an action in the district court. 

35 to obtain such remedial orders as may be necessary to stop 
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1 or prevent violations of this division or chapter five hundred 

2 twenty-three A (523A) of the Code. 

3 2. The board may commence an action in the district court 

4 to compel compliance with the requirements of this division, 

5 including rules promulgated under this division, or to compel 

6 compliance with a remedial order issued by the board under 

7 section SlX (6) of this Act. 

8 Sec. 8. Section five hundred twenty-three A point one 

9 (523A.l), Code 1979, is amended to read as follows: 

10 523A.l TRUST FUND ESTABLISHED. Whenever an agreement 

11 1S made by any person7-f~~-e~-eef~efa~~eR-fef-~Re-f~Ha± 

12 a~s~es~~~eR-ef-a-aeaa-RHMaR-ee6Y-Wfte~e~R in a pre-need sale 

13 for the delivery of personal property to be used HR6eF-a 

14 ~FeaFFaR~e6-fHReFa~-~±aR in connection with the final 

15 disposition of a dead human body or the furnishing of 

16 professional services of a funeral director or embalmer ~R 

17 eeRReet~eH-~eFeW~~ft7-~e-He~-~MMea~a~e~Y-Fe~~Fe6, eighty 

18 percent of all payments made under the agreement, including 

19 interest thereon, shall be and remain trust funds until 

20 occurrence of the death of the person for whose benefit the 

21 funds were paid, unless ea~a the funds are sooner released 

22 to the person making such payment by mutual consent of the 

23 parties. 

24 Sec. 9. section five hundred twenty-three A point two 

25 (523A.2), Code 1979, is amended to read as follows: 

26 523A.2 DEPOSIT OF FUNDS. All sHeR trust funds under 

27 section five hundred twenty-three A point one (523A.l) of 

28 the Code shall be deposited in a bank or trust company 

29 authorized to transact business in this state within thirty 

30 days after the receipt thereof and shall be held in a separate 

31 trust account or in one common trust fund under a trust 

32 agreement in the name of the depositor in trust for the 

33 designated beneficiary until Ba~a the trust fund is released 

34 under either of the conditions provided in section 523A.l. 

35 The person required by section five hundred twenty-three A 

-3-

• 

• 



• 

S.F.~Y" H.F. 
> 

1 point one (523A.l) of the Code to maintain trust funds shall 

2 maintain accurate books and records relating to sales contracts 

3 and trust funds and accounts, and shall comply with sections 

4 two (2) through seven (7) of this Act and rules promulgated 

5 by the board of mortuary science examiners under sections 

6 two (2) through seven (7) of this Act. 

7 Sec. 10. Section five hundred twenty-three A point four 

8 (523A.4), 

9 523A.4 

Code 1979, 

PENALTY. 

is amended to read as follows: 

10 seller, agentL or representative ~e~eef7-wfie-eRa~i-v~e±a~e 

11 afty-ef-~He-~~ev~e~eRe-ef who violates sections 523A.l aRB QE 

12 523A.27-eF-WHe-efta±±-a~a-aRB-aBe~-~R-eHefi-v~e±a~ie~7-8Rai± 

13 ae-Beemea-~~±~y-ef commits an aggravated misdemeanor. 

14 Sec. 11. This Act takes effect January first following 

15 its enactment. However, the board of mortuary science 

16 examiners may promulgate rules pursuant to chapter seventeen 

17 A (17A) of the Code prior to the effective date of this Act 

18 to take effect on the effective date of this Act. 

19 EXPLANATION 

20 This bill provides that the state board of mortuary science 

21 examiners shall enforce the provisions of chapter 523A of 

22 the Code, relating to the sale of prearranged funeral and 

23 burial plans. 

24 Sections 2 through 7 of the bill establish rules and pro-

25 cedures for the maintenance and auditing of records of per-

26 sons who engage in pre-need sales of personal property or 

27 services used in the final disposition of dead human bodies. 

28 A criminal penalty is established for SUbmitting fraudulent 

29 financial statements to the board, and authority is given 

30 to 

31 

the board to obtain judicial orders to compel compliance. 

sections 8 and 9 amend chapter 523A to reflect the new 

32 r8quirements. section 8 also redefines the types of contracts 

33 for which trust funds are required. Section 10 amends the 

34 criminal penalty section of chapter 523A to delete obsolete 

35 terms and phrases. 
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1 The bill would take effect January first following enact-
2 ment. However, administrative rules could be adopted prior 

3 to that date to take effect on the effective date of the Act. 
4 

5 

6 

7 

8 

9 

10. 

11 

12 

13 

14 

15 

16 

17 

IB 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

-.. --,. --

SENATE FILE 2349 
FISCAL NOTE 

REQUESTED BY SENATOR NYSTROM,FEBRUARY 7, 1980 

In compliance with a written request there is hereby submitted 
Fiscal Note for Senate File 2349 pursuant to Joint Rule 16. 

;;.?23~9 . establishes the jurisdiction, duties, practices, and procedures of 
enforcement by the state board of mortuary eXB::liners relating to pre-need 
sales of goods or services used in the final disposition of dead bodies. . 
·~eproposed legislation establishes rules and procedures for the ~ainten~. 
and auditing of records of persons who engage in pre-need sales. 

The deparDoent of health estimates that this legislation would create a need 
Tor additional board meetings and a need for investigative or auditing 
services. 

The cost of the proposed legislation appears to be n:inimal and would be 
entirely through increased licensing fee charges to funeral directors. 
are estimated to b~ $5,500 in FY '81 and 58,000 in FY '82. 

SOURCE: DEPARTMENT 07 HEALTH 

FILED: BY GERRY RANKIN, DIRECTOR 
~ll>.RCH 20, 1980 LEGISLATIVE FISCAL BUREAU 

-5-

LSB 3944S 68 

lb/rh/s 

recovered 
The costs 



SENATE 5 
APRIL 3, 1980 

SENA'I'E FILE 2349 

.5-5633 

1 
2 
3 
4 
5 
6 
7 
8 

as 
Amend the amendment S-5577 to Senate File 2349 
follows: 
1. Page 4, by inserting after line 2 the follow­

ing: 
"Sec. 13. NEW SECTION. SCOPE. This chapter applies 

only to persons llcensed under chapter one hundred 
fifty-six (156) of the Code. 

Sec. 14. Sections fifteen (15) through twenty 
(20) of this Act are enacted as a new chapter of the 
Code. 

<;) 

10 
J.1 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
23 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

Sec. 15. NEW SECTION. SALES OF PERSONAL PROPERTY 
TO BE USED AT DEATH. 

1. When an agreement is made by a person, other 
than a person licensed under chapter one hundred 
fifty-six (156) of the Code, to deliver.personal 
property Hhich is customarily used in the final 
disposition or memorialization of a dead human body 
and the personal property is to be delivered at an 
uncertain future date, the seller shall establish 
and maintain records and accounts as required by this 
chaptGr until the death of the per.son for whom the 
personal property is to be used or until delivery 
is made, whichever occurs earlier. The seller must 
clearly disclose in writing L~at the contract is for 
the sale of personal property and that funeral service 
is not included. 

2. For purposes of L~is chapter, delivery is 
deemed to have been made when the personal property 
to be delivered under the contract is in a bonded 
warehouse and is identifiable as the property of the 
buyer or is released to the buyer. 

As used in this chapter the term "personal property" 
includes, but is not limited to, a vault, memorial, 
vase, urn, or any co~bination of those, intended for 
or used in the burial, memorialization or interment 
of a dead human body. The term does not include 
cemetery lots, graves, mausoleum crypts, turf top 
crypts, niches or col~mbaria. 

3. This chapter does not apply to whOlesale 
transect::'cns. 

Sec. 16. NEW SECTION. TRUST REQUIRED--PROVISIONS 
OF TRUST. 

1. A seller who is subject to section fifteen 
(IS) of this Act shall, within thirty days following 
receipt from the buyer of full payment under the 
contract, deposit in trust an amount equal to at least 
one hundred ten percent of the ascl"lbed cost. of the 
personal property to be delivered under the contract, 
as determined i.n the manner provided in subsection 
three (3) of this section; provided that if the prlce 
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1 to be paid by the buyer is payable in installments 
2 over a term which exceeds thirty-six months or if 
3 the contract is payable in more than three installments 
4 and any scheduled payment is ~ore than twice as large 
5 as the average of earlier schedUled payments, then 
6 the seller sh<lll, within thirty days following the 
7 end of each of the seller's fiscal years, deposit 
a in trust an amount which is of the same relation to 
9 one hundred ten percent of the ascribed cos~ as the 

10 sum of the payments made during the fiscal year is 
11 to the contract price. Trust funds shall be deposited 
12 with a financial institution authorized to transact 
13 business in this state, and shall be held in a trust 
14 account in the na,l1e of the depositor in trust for 
15 the designated beneficiary. 
16 2. 'tlhen a trust account hi!s been established under 
17 subsection one (1) of L~is section. the seller annually 
18 shall make an additional deposit to compensate for 
19 any annual increase in the ascribe';; cost of personal 
20 property re~aining to be delivered under the contract. 
2: The deposit shall be made not later- tha:1 thir-ty days 
22 after the end of the seller's fiscal year, and shall 
23 be included in the annual report of the selle~ re~~ired 
24 by section seventeen (17) of this Act. I:.>mediat.ely 
25 after the e~d of the seller's fiscal year the seller 
26 shall recalculate ascribed cost for the contract in 
27 the ~a~uer provided in subsection three (3) of this 
28 section. The amount of the deposit shall be e~~lal 
29 to the e;-:cess, if ai'!y, of the "scribed cost of the 
30 persor..,,:" propercy remaining to be delivered according 
3.: to the cor:'tract, as recalculi.!t.ed. fox: the fiscal year 
32 just cc.::menced, over the net balance of the trust 
33 accOl!r::':.i provided that if the bUyer has not :::~de full 
3·~ paymer:-:::, the deposit shall be equal to an amo~mt which 
35 is of L'le sa-ne relati.on to such excess as the sum 
36 of pa:{:r.e:~:::s made under the cont:::act is to t..'1e contract 
3"1 price. 
:18 3. For D'~rposes of this section, "ascribed cost" 
39 ~eans the wholesdle price which the seller would have 
40 been ~~qui~ed to pay to obtain the personal property 
41 to be delivered under the contract in an arm's-length 
42 wholesale transaction during the previous fiscal year. 
43 Wholesale price means the average wholesale price 
44 during 't.he fiscal yea:::- in the re levant market. 
45 4. Funds held in trust with respect to a contract 
46 may be disbursed upon the death of the person for 
47 whom the personal property is to be used, or upon 
1-8 delivery of the pe:-sonal. property, or at any time 
~9 upon the mutual consent of the parties.' 
SO S. In lieu of a separate trust account for each 

• 

• 

• 
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1 contract, the seller may establish a common trust 
2 fund for all or a portion of the contracts for which 
3 trust accounts are required. 
4 Sec. 17. NEW SECTION. RECORDS AND REPORTING 
5 REQUIREN~NTS. 
6 1. A seller whose contracts are subject to this 
7 chapter shall keep accurate records of the total 
8 a~ount of payments recelved under each contract, the 
9 institutions in which trust funds are maintained, 

10 the total amounts deposited in trust and the amount 
deposited with respect to ea.ch contract, a 
reconciliation of the total trust balance with the 
individu~l balances, the earnings of trust funds, 

11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

and the disbursements from trust funds. These records 
shall be subject to examination at any time by the 
auditor of state or by his or her designee. The 
seller also shall file with the auditor of state, 
not later than forty-five days after the end of the 
fiscal year of ~~e seller, an annual report on forms 
supplied by the seller which shall include the name 
and business address of the seller, the dates of the 
fiscal year of the seller, the name and address of 
the trustee, the name and address of each depository, 
the balance of funds held in trust for each contract 
as of the end of the fiscal year and a reconciliation 
of these balances Vlith the total amount of trust funds 
on deposit with each depository as of the end of the 
fiscal year, the current rate of interest or earnings 
being earned by the trust account, the total obligation 
of the seller for \oIhich the trusts are established 
at the seller's current cost, and other information 
required by the auditor of state. 

2. The annual report sup~lied by the seller under 
subsection one (1) of this section shall include the 
following statement: 

"This report. is required by law to be submitted 
to the auditor of state. Any person who willfully 
submits false or fraudulent information in this report 
commits an aggravated misdemeanor." 

3. The attorney general or his or her 
representative may co~~ence an equitable action in 
the district court of the county in \-lhich the seller 
engages in the business governed by this chapter to 
obtain equitable remedies as necessary to compel 
compliance with the prov~slons of this section. The 
district court may grant equitable relief as 
appropriat.e. 

Sec. 18. NEW SECTION. FRAUDULENT REPORT--PENALTY. 
A person Who is required to submit an annual report 
to the auditor of state under section seventeen (17), 
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1 subsection one (l), of this Act, and who knowingly 
2 submits false informatio~ in the report, commits an 
3 aggravated misdemeanor. 
4 Sec. 19. NEW SECTION. FRAu~ULENT SALES--PENALTY. 
5 A person who represents the sale of personal property 
6 ~s a prearranged funeral commits an aggravated 
7 misdemeanor. 
8 Sec. 20. NE\, SECTION. EXCEPTION. This chapter 
9 does not apply to a contract which is subject to the 

10 provisions of sections one (1) through thirteen (13) 
11 of this Act." 
12 2. Page 4, line 17, by inserting after the period 
13 the wo:cds "Sections fifteen (15) through twenty (20) 
14 of this Act do not apply to a contract executed prior 
15 to the effective date of this Act. A person who was 
16 subject to chapter five hundred twenty-three A (523A) 
17 of the Code prior to the effective date of this Act, 
18 and vTho becomes subj ect to sections fi fteen (15) 
19 through tHenty (20) of this Act on the effective date 
~o of this Act shall maintain trust funds which were 
21 established under chapter five hundred twenty-three 
22 A (523A) of the Code as it existed prio:c to the 
2:; effective daote of this act according to the provisions 
24 of chapter five hundred twenty-three A (523A) of the 
25 Code as it existed prior to the effective date of 
26 this Act until releas~d according to the provisions 
27 of that prior law." 
28 3. By renumbering sections. 

S-5633 FILED 
APRIL 2, 1930 

BY JOE BROWN 

SENATE FILE 2349 
5-5629 
I Ame~d the Schwengels at al. amendment S-5577 to 

Senate ?ile 2349 as follows: 2 
3 
~ 

5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

1. Page 2, line 40, by inserting after the word 
"seller" the words "licensed under chapter one hund:ced 
fifty-six (156),". 

2. ?age 2, by illsertin~ afte:c line 39 the following; 
"A seller who is subject to chapter five hundred 

sixty-six A (566A), within thirty days following re­
~eipt from the buyer of the purchase price under this 
agreement, shall deposit dn amount equal to at least 
o~e hundred fifty percent- of the average whole-
sale cost of the personal property to be delivered under 
the agreement. If pdrtial payment is made the seller 
shall deposit in trust a proportionate share representing 
one hundred fifty percent of the whol~sale cost 
of the personal property. These funds shall remain in 
tr~st until OCcurrence of the death of the person for 
whose benefit the funds were paid unless the funds a:ce 
sooner released by mutual consent of the parties to 

20 the agreement. II 

5-5629 FILED BY ROBERT l~. CARR 
APRIL 2, 1980 

• 

• 

• 
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. 1 Amend senate File 2349 as follows: 
2 
3 
4 
5 
6 
7 
0 ,.+' '3 -' ,,' 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24-

~25 ::,., 
26 
27 
23 
29 
30 
31 
32 
33 
340 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
·18 
49 .:;0 

1. By striking everything after the enacting 
clause and inserting in lieu thereof t:'e following: 

"Section 1. This Act is enacted as a new chapter 
one hundred thirty-five F (135F) of the Code. 

Sec. 2. NEW SECTION. DEFINITrC~S. As used in 
this cha;>ter, unless the context ot.~er."ise requires: 

1. "Seller" means any person, firm, corpor~:'ion 
or other entity engaged in th·~ pre-need sale of 
personal property, including but not limited to a 
casket, vaUlt, or any other burial receptacle, used 
in conjunction with the final disposition of a dead 
human body, or in the pre-need sale of services of 
a funeral director in connection with t.~e final 
disposition of a dead human body. 

2. IICor..rnissioner" means the state cOlT'u'11issioner 
of public health. 

Sec. 3. NEW SECTION. RULES. 
1. The co;nl"issicaer shall adopt rules as l~ecessary 

to admi~is~er and enforce the provisions of ~~is 
chapter. 

2. The commissioner shall adopt rules presc~iDing 
procedures, requirem~nts and acco~nting methods ~~d 
pr~=tices to be followed by sellers i~ establishing 
and maintaining trus~ Gccounts ~nd perti~ent records. 

Sec.';. 1-1;:;\'/ SECTICN. AUDITS ".1.,1) EXAHINATiONS. 
1 7 ..... (::., --O~Y\-ll.· st"" ~ o"'-;-r Sh:'lll p-o·'';''::r- '''I~~ ..... u·1 e .::-0· ... • ~,!'- '-- .~ .. 1 ~ ..... ,~~ ............ .J.. , ..... v .......... _ ~J -'-..... ..I.. J.. 

the audit or examination of beoks of account a~d other 
records ":0 be rrlaintained und~r this ch2..;r:':er. A seller 
shall cOiT:::>lv ,.;i th these rules arid shC!ll r.;ake ~l: books 
of ~CCCU:1t. ~.nd other pertinent records avail~ble to 
the co~"issioner for examination. 

2. The comlnissioner may pl.·ovide by rule that an 
iludit conducted by a certified public account.ant be 
sub~itted by a seller in lieu of an audit or 
examinaticn cO!1ducted by t~e cor:'l!~issione~. 

Sec. 5. NEW SECTION. ANNUAL CE"TI?ICAl'ION-­
'PENALTY. 

1. Every seller shall submit to the co~~i~sioner 
once each year a written statement which is signed 
by the seller and notarized, snd Which contains the 
following inforcation: 

a. Iden~ification of each financial institution 
in which trust funds are maint.ained. 

b. AULhorization for the co~~issioner to 
investigute, audit and verify a.ll funds, accounts, 
safe deposit boxes or other forms in ·,.;hic:h trust funds 
are held by or in a financial illstitution identified 
under pari.:graph a of this subsection. 

c. OLher informiition requir-cd by rules of: the 
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1 commissioner. 
2 d. A declaration that the infor~ation contained 
3 in the statement iSlruthful, accurate and complete. 
4 2. The co~~issioner shall provide by rule for 
5 the form, content and date of filing of the statement 
£> to be submitted under subsectio:l. one (1) of th~s 
7 section. 
8 3. A person who knowingly submits false information 
9 in a statement sunmi ttod under subsection cn·:'! (1) 

10 of this sectlcn commIts a serious misdemeanor. 
11 Sec. 6. NS\,! SSCTIO~l. RE~~EDI."L ORDERS. 
12 1. Upon no~~ce and opportunity for hearing, t"e 
13 cOnl...;t1issior,er may issue a remedial order ag2.i.~st a 
14 person who is in violation of the requirements of 
15 this chapter. The respondent shall comply vIi th 1;r.e 
16 remedial order within such reasonable period o~ time 
17 as may be stGted by the coItU-nissior..er in the ord~r. 
18 The use of this authority by the commissioner is 
19 di~;cretionary, and is not required as a condition 
20 precedent to any other criminal or civil proceeding. 
21 2. A hearing under this section shall be conducted 
22 as a contested case under chapter seventec~ A (17A) 
23 of the Code. Notice must be served upon the respondent 
24 by personal service as in civil actions, 
25 notwithstanding contrary provisions of section 
26 seventeen A point twelve (17A.12), subs~ction one 
27 (1) of the Code. 
28 Sec. 7. ~,E''; SECTION. JUDICIAL ASSISTJlSCE. 
29 1. The com.i:tissioner may commence en c:ction in 
30 the district court to obtain such remedial orders 
31 as may he necessary to stop or prevent violat~ons 
32 of this chapter. 
33 2. The commissioner may corr~ence an action in 
34 the district court to compel compliance wit~ th~ 
35 requirements of this chapter, including rules 
36 promulgated under this chapter, or to compel compliance 
37 "'7ith a remeciiill o:::-der issued by the commissiorer under 
38 section six (6) of this Act. 

~;.:'-39 Sec. 8. NEW SECTION. TRUST Fillm ESTA3LISHED. 
40 Wh'"ne:ver. an agreement is made by any seller in a pre-
41 need sale for the sale of personal property to be 
42 used in cor'llection with the filial disposition of a 
43 dead human body or for the furnlshing of professional 
44 services of a funeral director, eighty percent of 
45 all payments made undc:r the agreement, including 
46 interest thereon, shall be and remain trust funds 
47 until occurrence of the death of the person for whose 
48 benefit the funds were paid, unless the funds are 
49 sooner released to the person making such payment. 
50 Sec. 9. NE\,' SECTION. DEPOSIT OF FUNDS. All trust. 

• 

• 

• 
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funds under sec~ion eight (8) of this Act shall be 
deposited in d bank or trust company ~uthorized to 
transact business in this s~ate within thj.rty days 
after the receipt thereof and shall be held in a 
separate trust account or in one common trust fund 
under a trust agreement in the name of the depositor 
in trust for the designated beneficiary until the 
trust fund is released under either of the conditions 
providcd in sectIon eight (8) of this Act. 

Sec. 10. NEW 5ECTIO~. TRUST EXE~lPTION. 
1. The ccrrtrtlissioner lnay adopt rules pursuant to 

chapter seventeen A (17A) of the Code exemp-cing 
qualificd sellers from those provisions of this chapter 
vlhicl~ requil:C a seller to deposit funds in --;:.:::ust. 
A seller is not exempt from those provisions unless 
the seller applies to the cO~~lssioner pUl:suant to 
rules so adopted and is issued a certifica~e of ex­
emption by the cO~~issloner. 

2. Rules adopted by the commissioner shall contain 
fina.ncial responsibility requirements to be satisfied 
by an applicant for exemption which, in the opinion 
of the con:lnissioner, are sufficient to provide 
protection for buyers which is at least equal to the 
trust re~~irements of this chapter. 

3. Upon not less than five days notice and 
OPpo):tc:ni ty for hearing pu::suant to the notice, the 
co~uissicner may upon reRsonable grounds revoke a 
certificate of exemption. Failure by a seller to 
deliver personal property or services as required 
by the contrac·t constitutes reasonable grc~nd.s for 
revocat.ion of a certificat\~ of exer:lption. i\ selle: 
whose ccrtificat~ of exemD~ion has been revcked sball 
satisfy the trust requirements of this chapter. within 
ten days after the date the revocation takes effect, 
either by depositing money in trust equal to the 
required trust amount, or by submitting to the 
.comr..issioner a corporate surety bO:1d v:hich is issued 
by a surety company licensed to do business in this 
state and which contains a penal sum equal to the 
required trust <,mount. If the seller fails to satisfy 
the trust requll:ements as provided in this subsection 
wi thin this ten-day peiod, the co:.u01issioner shall 
apply ~o the dist.::ic-c court for Polk county for 
appoinJ(..ment. of il receiver. 

Sec. 11. Nn',' SECTION. FRAUDULENT 51\LES--PJ:NALTY. 
A pel:son Hho r<2presentG the sale of perscntll proper1:y 
as 11 prearranged funeral cOll'J'l1its an aggravated 
misdeme~nor. 

Sec. 12. NEI-l SECTION. VIOL.l\TION--PENALTY. Any 
seller, agent or representative who fails to deposit 
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1 funds in a trust account as required by this chapter 
2 co~~its an aggravated misdemeanor. 

:_-; :~c 3 Sec. 13. Chapter five hundred twenty-three A 
4 (523A), Code 1979, is repealed. It is the intent 
5 of the general assembly that the repeal of chapter 
6 five hundrcd twenty-three A (523A) of the Code and 
7 the enactment of sections eight (8), nine (9) and 
S tHelve (12) of this Act shall be deemed a continua-
9 ",.:ion of the 1.'1''; as contained in chapter five ht4ndred 

10 tHenty-three 1\ (523A) of the Code, except to the 
11 extent amended by sections eight (8), nine (9) and 
12 twelve (12) of this Act, 
13 Sec, 14. This Act takes effect January first 
14 following enactl"cnt. However, the cO!nl'!lissioner of 
15 ptlblic health Tr.ay adopt rules pursuant to this Act 
16 prior to the ",:efective date of this Act to take effect 
17 on the effective date of this Act." 

- - 'in 2. l.:~e:ld the title by striking lines 1 throagh 
19 7 and inserting in lieu thereof the words "An Act 
20 relating to pre-need sales of goods or services used 
21 in the final disposition of dead human bodies, and 
22 providing for the regulation of sellers by the 
23 co:nmissioner of health, and providing penalties." 

S-5577 FILED 
t1ARCH 31, 1980 

BY FORREST V. SCHWENGELS 
STEPHEN W. BISENIUS 
LOWELL JUNKINS 

1 
2 
3 
4 
5 
6 
7 

SENATE FILE 2349 

Amend the Schwengeis et al. amendment S-5577 to 
Senate ?i1e 2349 as follows; 

1. Page 3, lines 47 and 48, by striking the words 
"an aggravated misdemeanor" and inserting in lieu thereof 
the words "a fraudulent p"ractice". . 

8· ... ·-..; 

2. Page 4, line 2, by striking the words "an aggravated 
misdemeanor" and inserting in lieu thereof the words 
"a fraudulent practice". 

S-5615 FILED 
A?RIL 1, 1980 

BY LUCAS J. DeKOSTER 
DICK RANSEY 
C. JOSEPH COLEMAN 

SENATE FILE 2349 
S-5616 
1 A~end the Schwenge1s et al. amendment S-5577 to Senate 

File 2349 as follows: 2 
3 
4 
5 

1: Page 1, line 9, by inserting after the word 
Ilen~~ty" th d "1-

,"<- e wor s Jcensed under chapter one hundred 
f~fty-six (156) of the Code". 

5-5616 FILED 
APRIL 1, 1980 

BY C. JOSEPH COLEMAN 

• 

• 

• 
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10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
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22 
23 
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25 

Amend Senate File 2349 as follows: 
1. By striking page 1, line 1, through page 4, 

line 13 dnd inserting in lieu thereof the following: 
"Section 1. This Act is enacted as a new chapter 

one hundred thirty-five F (l3SF) of the Code. 
Sec. 2. NE\" SECTION. DEFINITIONS. As used in 

this chapter, unless the context otherwise requires: 
1. "Seller" means any person, firm, corporation 

or other entity engaged in the pre-need sale of 
personal property, including but not limited to a 
cilsket, vault, crypt, or any other burial receptacle, 
used in conjunction with the fir-al disposition of 
Cl dead human body, or in the pre-need sale of services 
of a funeral director in connection with the final 
disposition of a dead human body. 

2. ffcc~"r.issioneru means the state commissioner 
of public health. 

Sec. 3. Ntl, SECT I ON . RULZS . 
1. The commissioner shall adopt rules as necessary 

to administer and enforce ~~e provisions of tilis 
ch<:'pter. 

2. The commissioner shall adopt rules prescribing 
procedures, requirements and accounting methods and 
practices -;:'0 be fe.llowed by sellers in establishing 
and main:.aining trust accounts and perb.nent records. 

.~~ Sec. 4. NEW SECTION. AUDITS AND EX}\ .. "'lINATIONS. 
1. The corrmli.ssioner: shall provide by rule for 

28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 '. 

the audi t or examination of books of account and o·ther 
records to be maintained under this chapteY. A seller 
shall comply with these rules and shall make all books 
of account and other pertinent records available to 
the co~~issioner for examination. 

2. The commissioner may provide by rule that an 
audit conducted by a certified public accountant be 
submitted by a seller in lieu of an audit or 
examinatj.on conducted by t."e commissioner. 

Sec. 5. NE\<I SE.CTION. A.l'INUAL CERTIFICATI0N--
PEN1,LTY. 

l. Every seller shall submit to the commissioner 
once each year a written statement which is signed 
by the seller and notarized, and which contains the 
following information: 

a. Identification of each financial institution 
in which trust funds are maintained. 

b. Authorizat:i.on for the commissioner to 
investigate, audit and verify all funds, accounts, 
safe deposit boxes or other forms in which trust funds 
are held by or in a financial institution ideutified 
under paragraph a of this subsection. 

c. Other information required by rules of the 
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1 com:nissioner. 
2 d. A declaration that the information contained 
3 in the statement is truthful, accurate and complete. 
4 2. ~he commissioner shall provide by rule for 
5 the form, content and date of filing of the statement 
6 to be submitted under subsection one (1) of this 
7 section. 
S 3. A person who knowingly submits false information 
9 in a statement submitted under subsection one (1) 

10 of 'this section commi ts a zerious misdemeanor. 
::'J. Sec. 6. NF,\v SECTION. RE:!'IEDIAL ORDERS. 
12 1. Upon notice and oppor-tuni ty for hearing, the 
13 commissioner may issue it remedial order against a 
14 person who is in violation of t..~e requirements of 
15 this chapt.er. The respondent shall comply with the 
16 remed;.al order wi thin such reasonable period of time 
17 as may be stated by the COl1'u11issioner in the order. 
18 The use of this authority by the cow~issioner is 
19 discretionary, and is not required as a condition 
20 precedent to any other criminal or civil proceeding. 
21 2. A hearing under this section shall be conducted 
22 as a contested case under chapter seventeen A (17A) 
:C3 of t],.:; Code. Notice r.1ust be served upon the respondent 
<:-1 by personal service as in civil actions, 
2::; ,-1 ot'.-I i thstanding contrary provisions of section 
26 seventeen 1', point twelve (17A.12), subsection one 
27 (1) of the Code. 
7.3 Sec. 7. NElv SECTION. JUDICIAL ASSISTANCE. 
29 J.. 'l'he cC!fullissioner may COl1'J"ence an action in 
30 the d.istrict court to obtain such remedial orders 
~l as may be necessary to stop or prevent violations 
32 of this Ch2.0ter. 
3:: 2. The commissioner ;;lay commence an action in 
3-0· the aistrict court to compel cornplitince with the 
35 reqc:.irenents of t11is chapter, including rtiles 
36 promulgated under this chapter, or to cocpel compliance 
37 "i th C! .remedial oreer issued by the cOlll.'nissioner under 
38 section six (6) of this Act. 
39 Sec. 8. NEW SECTION. TRUST FUND ESTABLISHED. 
40 Whenever an agreement Is made by any seller in a pre­
~l need sale for the sale of personal property to be 
iC2 used j ~ connec·tioD wi tl1 the final disposition of a 
13 dead human body or the furnishing of professional 
~z services of a funeral director, eighty percent of 
45 all p,.ymer.ts made undex- the agreement, including 
46 intercst thereon, shall be and remain trust funds 
47 until occurrence of the death of the person for whose 
~8 :Ocnefi t the funds were paid, unless the funds are 
49 sooner released to the person making such payment. 
50 Sec. 9. HEI-I SECTION. DEPOSIT OF FUNDS. All trust 

• 

. , 

• 
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1 funds under section eight (8) of this Act shall be 
2 deposited in a bank or trust company authorized to 
3 transact business in this state within thirty days 
4 after the receipt thereof and shall be held in a 
5 
6 
7 
8 
9 

separate trust account or in one common trust fund 
under a trust agreement in the name of the depositor 
in trust for the designated beneficiary until the 
tru~t fund is released under either of the conditions 
provided in section five hundred twenty-three A point 
one (S23A.l) of the Code. 10 

11 Sec. 10. NEW SECTION. VIOLATION--PENALTY. Any 
12 seller, agent or representative who fails to deposit 
13 funds in a trust account as rc~uired by this chapter 
14 commits an aggravated misdemeanor." 
IS 2. Page 4, by striking lines 14 through 17 and 
16 inserting in lieu thereof the following: 
17 "Sec. Chapter five hundred twenty-three A 
18 (S23A), Code 1979, is repealed. It is the intent 

of the general assembly that the repeal of chapter 
five hundred twenty-three A (523A) of the Code and 
the enactment of sections eight (8), nine (9) and 
ten (10) of this Act shall be deemed a continuation 

19 
20 
21 
22 
23 
24 

<t. 25 . 26 

of the law as contained in chapter five hundred twenty­
three A (S23A) of the Code, except to the extent 
amended by sections eight (8 L nine (9) and ten (10) 
of this Act. 

27 Sec. This Act takes effect January first 
28 rollm"ing enactment. However, the cOlru'nissioner of 
29 publi.c health may adopt rules pursuant to this Act 
30 prior to the effective date of this Act". 
31 3. By renumbering sections. 
32 4. ~~end the title, by striking lines 2 through 
33 5 and inserting in lieu thereof the words "and 
34 pl:ocedures of the commissioner of health for purposes 
35 of the aQ~inistration and enforcement of laws r~lating 
36 to pre-need sales". 

S-5539 FILED 
~!ARCH 26, 1980 

BY FORREST V. SCHWENGELS 
STEPHEN W. BISENIUS 
LOWELL JUNKINS 
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1 lIInend the amendment 5-5493 to Senate File .2349 
2 as follows: 
3 1. Page 1, by striking lines 2 through 41. 
4 2. Page 1, by striking lines 42 through 45 and 
5 inserti~g in lieu thereof the following: 
6" Page 4, by inserting after line 13 the 
7 fo110·,.;ing: 
S "Sec. 11. NEW SECTION. ALTEfu'lATE 'l'RUST PROvrSIONS-
9 -CERTAIN SELLERS. 

10 1. A seller, other than a person licensed under 
11 chapter one hundred fifty-six (156) of the Code, 
12 shall, ~"i thin thirty days following"." 
13 3. Page 2, lines 24 and 25, by striking ·the words 
14 and figure "included in the annual repo~t of the 
15 selle!" required by section fifteen (15)" and inserting 
16 in lieu thereof the vlords and figure "reported in 
17 th", annual certification required by section five 
is (5)". 
19 4. By striking page 3, line 5 through page 4, 
2() line 4. 
21 ~. Page 4, by striking1ines 9 through 16. 
22 6. Page ~, by striking lines 17 through 19 and 
23 inserting in lieu thereof the following: 
24 00 • Pag", 4, line 18, by inserting after the 
25 Ded.od the 'Nords and figure "Section eleven (1 i) of 
26 ~his Act does not apply to a contract executed"." 
27 7. Page 4, lines 23 and 24, by striking the \'Iords 
28 ~nd figures "sections thirteen (13) through eighteen 
29 (18)" a~~ inserting in lieu thereof the words ~nd 
·0 '-' II /.... .. (11)" .:L I.l.gure SeCL1.0n eJ..even \ ' 
31 8. Ey renumbering ~s necessary. 
S-5538 FILS] BY FORRSS~ V. SCHWENGE~S 

l-h"?CE 26, 1980 

• 

• 

• 
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1 Amend amendment S-5493 to Senate File 2349 as 
2 follows: 
3 L By stl;iking page 1, line 42 through page 3, 
4 line 4, and inseztinq in lieu threof the following: 
5 "Sec. NHI SECTION. TRUST EXEI1PTION. 
6 1. Theconl.'llissioner may adopt rules pursuant to 
7 chapter seventeen A (17A) of the Code exempting 
8 qualified sellers from those provisions of this chapter 
9 which require a seller to deposit funds in trust. 

lOA seller is not exempt from those provisions unless 
11 the person applies to the commissioner pursuant to 
12 rules so adopted and is issued a certificate of ex-
13 emption by the commissioner. 
14 2. Rules adopted by the commissioner shall contain 
15 financial responsibility requirements to be satisfied 
16 by [,j") applicant for e~er..ption which, in the opinion 
17 of the cOiiLllissioner, a!:c sufficient to provide 
18 prolection for buyers which is at least equal to the 
19 trust regl1irer,lents of this chapter. 
20 3. Upon !lOt less th<:11 £i ve days notice and 
21 opportunity for hearlng pursuant to t..'1e notice, the 
22 corr~is3ioner may upon reasonable grounds revoke a 
23 certificate of eKemption. Failure by a seller to 
24 deliver personal property or services as required 1'. 25 by til;:, cor,tract constitutes reasonable grounds for 

. 26 revocation of a certificate of exemption. A seller 
27 .Ihose (;e;.t.i ficate of ex~mption has been revo}~ed shall 
28 satisfy the t:;ust requirements of this chapter within 
29 ten days after the date the revocation takes effect, 
30 either by depositing money in trust equal to the 
31 required trust amount, or by submitting to the 
32 comr..issioner a corporate surety bond which is issued 
33 by a surety company licensed to do business in this 
34 state and Vlhich contains a penal sum equal to the 
35 required trust amount. If the seller 'fails to satisfy 
36 the trust reqUirements as provided in ~'1is SUbsection 
37 within this ten-day peiod, the commissioner shall 
38 apply to the district court for Polk county for 
39 appointl'oent of a receiver." 
S-5537 FILED B~ 
MARCH 26, 1980 

• 

STEPHEN W. BISENIUS 
Lot'lELL L. JUNKINS 
FORREST V. SCHWENGELS 
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~~end amendment S-5493 to Senate File 2349 as 
follows: 

1. Page 3, by inserting after line 4 the following: 
"Sec. NE'V1 SECTION. 
1. l\. seller whose contracts are subject to this 

1 
2 
3 
4 
5 
6 chapter shall disclose to each buyer in writing at 
7 least once each year that trust funds are required 
8 by law to be maintained with respect to each cO:1tract; 
9 that the seller's accounts and records are subject 

10 to examination by the state department of health; 
11 and that the buyer, or the buyer's attorney, or a 
12 lfiember of the buyer's immediate family, or another 
13 person designated by the buyer, is entitled to inspect 
14 the seller's copy of the annual certification submitted 
~5 by the seller to the commissioner under this chapter, 
i 6 and to be given information respecting the status 
17 of trust funds required with respect to the buyer's 
18 contract. The commissioner shall adopt rules 
19 specifying the form and the time and manner of making 
20 the disclosure required under this sUbsection. 
2 2. The seller shall maintain at the principal . 1 
22 business office a copy of each annu~l certification 
23 sl!b:~i tted to the commissioner under this chapter, 
2q and shall wake these copies and information respecting 
?5 ~he status of trust funds relating to a contract 
25 'lvailable I~on request to the buyer under a contract, 
27 or to tne buyer's attorney, or a member of the buyer's 
28 .i.m:l1ediate family, or another ;>erson designated by 
29 the. beyer. " 

S-5535 FII.EQ 
1-'!l\J~CH 26, 19 S 0 

BY PATRICK DELUHErtY 

SENATE FILE 2349 
$-5535 

1 Amend amendment 5-5493 to Senate File 2349 as 
folloYls: 2 

3 
4 
:; 
6 
7 
8 
9 

10 
11 
12 
13 

1. Page 1, lines 45 and 46, bv striking the words 
"VIi thin thirty days following rec~ipt from the buyer 
of full payment" and inserting in lieu thereof the 
words "upon receip"t of payment II • 

2. Page 2, by striking lines 3 through 12 and 
i:1serting in lieu thereof the ~ords "the seller shall, 
upon receipt of each paym8nt, deposit in trust an 
ar:10u!"l't which is of the same relation to one hundred 
ten percent of the ascribed cost as the amount of 
the payment is to the contract price. Trust funds 
shall be deposited". 

5-5535 FILED 
HARCH 26, 1980 

BY PATRICK J. DELUHERY 

• 

• 

• 



SENATE 3 
MARCH 24, 1980 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

Amend Senate File 234·9 i'lS £ollO\.,.s: 

. 
'" 

10 

1. Page 3, by inserting after line 23 the follow­
ing: 

"This section aonlies only to oersons licensed 
under chacter one h~ndred flftv-slx (156) of the 
Code. II 

2. Page 4, by inserting after line 13 the follow-
ing: 

"Sec. 12. Sections thirteen (13) through eighteen 
(18) of this Act are enacted as a new chapter five 

11 hundred blenty-three B (523B) of the Code. 
12 Sec. 13. NEVI SECTION. SALES OF PERSONAL PROPERTY 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 

) 40 
",:: 41 

42 
-~··43 

44 
45 
46 
47 
48 
,19 

TO BE USED AT DEATH. 
1. When an agreement is made by a person, other 

than a person licensed under chapter one hundred 
fifty-six (156) of the Code, to deliv~r personal 
progerty which is customarily used in the final 
disposition or memorialization of a dead human body 
and the personal property is to be delivered at an 
uncertain future date, the seller shall establish 
and maintain records and accounts as required by this 
chapter until the deat.h of the person fox' \vhom the 
personal property is to be used or until delivery 
is made, whichever occurs earlier. The seller must 
clearly disclose in writing that the contract is for 
the sale of personal property and that funeral service 
is not included. 

2. For purposes of this chapter, delivery is 
deemed to have been made when the personal property 
to be delivered under the contract is in a bonded 
warehouse and is identifiable as the property of the 
buyer or is released to the buyer. 

As used in this chapter the term "personal property" 
includes, but is not limited to, a vault, memorial, 
vase, urn, or any combination of those, intended for 
or used in the burial, memorialization or interment 
of a dead hUD~n body. The term does not include 
cemetery lot.s, graves, mausoleum crypts, turf top 
crypts, niches or cohunbaria. 

3. This chapter does not apply to wholesale 
transactions. 

Sec. 14. NE\'l SECTION. TRUST REQUIRED--PROVI S IONS 
OF TR.UST. 

1. A seller who is subject to section thirteen 
(13) of this Act shall, within thirty days following 
receipt from the buyer of full payment under the 
contract, deposit in trust an amount equal to at least 
one hundred ten percent of the ascribed cost of the 
personal property to be delivered under the contract, 

50 ~s determined in the manner provided in subsection 



• 
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1 three (3) of this section; provided that if the price 
2 to be paid by the buyer is payable in installments 
3 over a term which exceeds thiL"ty-zix monthz or if 
4 thc contract is payable in morc than three installments 
5 and any scheduled payment is mOL"e than twice as large 
6 as the average of earlier scheduled payments, then 
7 the seller shall, wi thin thirty days follo'Ning the 
8 enq of each of the seller's fiscal years, deposit 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
41-
Ii·S 
45 
47 
48 
49 
50 

in trust an amount which is of the same relation to 
one hundred ten percent of the ascribed cost as the 
sum of the payments made during the fiscal year is 
to the contract price. Trust funds shall be deposited 
with a financial institution authorized to transact 
business in this state, and shall be held in a trus"t 
account in the name of the depositor in trust for 
the designated beneficiary. 

2. When a trust account has been established under 
subsection one (1) of this section, the seller annually 
shilll mak", an additional deposit to compensate for 
any annual increase in the ascribed cost of personal 
pl."oper.ty remaining to be delivered under the contract. 
The deposit shall be made not later than thirty days 
after the end of the seller's fiscal year, and shall 
be included in the aru~ual report of the seller re~Jired 
by section fifteen (15) of this Act. Immediately 
after the end of the seller's fiscal year the seller 
shall recalculate ascribed cost for the contract in 
the manner provided in subsection three (3) of this 
section. The 2mount of the deposit shall be equal 
to tile excess, if any, of the ascribed cost of the 
personal property remaining to be delivered according 
to the contract, as recalculated for the fiscal year 
just commenced, over the net balance of the trust 
account; provided ~~at if the buyer has not made full 
payment, ·che deposit shall be equal to .:ln amount: which 
is of the same relation to such excess as the sum 
of payments made under the contract is to the contract 
price. 

3. For purposes of this section, "ascribed cost" 
means the wholesale price which t..'le seller .lOuld have 
been required to pay to obtain the personal property 
to be delivered under the contract in an arm's-length 
wholesale transaction during the previous fiscal year. 
Wholesale price means the average \-lholesale price 
during the fiscal year in the relevant market. 

4. Funds held in. trust with respect to a contract 
may be disbursed upon the death of the person for 
whom the personal property is to be used, or ['pon 
delivery of the personal property, or at any time 
upon the mutual consent of the parties. 

• 

• 

• 

• 
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21 
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23 
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26 
27 
28 
29 
30 
31 
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39 
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43 
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5. In lieu of a separate trust account for each 
contract, the seller may establish a common trust 
fund for all or a portion of the contracts for which 
trust accounts are required. 

Sec. 15. NEW SECTION. RECORDS AND REPORTING 
REQUIREMENTS. 

1. A seller whose contracts are subject to this 
chapter shall keep accurate records of the total 
amount of payments received under each contract, the 
institutions in which trust funds are maintained, 
the total amounts deposited in trust and the amount 
deposi ted with respect to ,~a.ch contract, a. 
reconciliation of the total trust balance with the 
individual balances, the earnings of trust funds, 
and the disbursements from trust funds. These records 
shall be subj ect to examination at an~' time by the 
auditor of state or by his or her designee. The 
seller also shall file with the auditor of state, 
not later than forty-five days after the end of the 
fiscClI year of the seller, an annual report on fonns 
supplied by the seller which shall include the name 
and business address of the seller, the dates of the 
fiscal year of the seller, the name and address of 
the trustee, the name and address of each depository, 
the balance of funds held in trust for each contract 
as of the end of the fisca~ year and a reconciliation 
of these balances with the total amount of trust funds 
on deposit with each depository as of the end of the 
fiscal year, the current rate of interest or earnings 
being ear~ed by the trust account, the total obligation 
of the seller for which the trusts are established 
at the seller'S current cost, and other information 
required by the auditor of state. 

2. The annual report supplied by the seller under 
subsection one (1) of this section shall include the 
following statement: 

"This report is required by la'" to be submitted 
to the auditor of state. l'.ny person who lVillfully 
submits false or fraudulent information in this report 
conuni ts an aggravated misdemeanor." 

3. The attorney general or his or her 
representative may co~~ence an equitable action in 
the district court of the county in which the seller 
engages in the business governed by this chapter to 
obtain equitable remedies as necessary to compel 
compliance with the provisions of this section. The 
district court may grant equitable relief as 
appropriate. 

Sec. 16. NEW Sf-eTlON. FaAUDULENT REPORT--PENJ\LTY. 
A person who is required to SUbmit an annual report 
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1 to the tluditor of state under section fifteen (15), 
2 subsection one (1), of this Act, and who knowingly 
3 submits false· information in the report, comrni ts an 
4 aggravated misdemeanor. 
5 Sec. 17. NEW SECTION. FRAUDULENT SALES--PENALTY. 
6 A person who represents the sale of personal property 
7 as a prearranged funeral commits an aggravated 
tl misdemeanor. 
9 Sec. 18. NEW SECTION. EXCEPTION. This chapter 

10 does not apply to a contract which is subject to the 
11 provisions of chapter five hundred twenty-three A 
12 (523A) of the Code." 
13 3. Page 4, lines 16 and 17, by striking the words 
14 "chapter seventeen A (l7A) of the Code" and inserting 
15 in lieu thereof the words "sections two (2) through 
15 seven (7) of this Act". 
I? 4. Page 4, line 18, by inserting after the period 
18 the vlOrds "Sections thirteen (13) through seventeen 
19 (1/) of this Act do not apply to a contract executed 
20 prior to the effecti'le date of this Act. A perSon 
21 who was subject to chapter five hundred twen·ty-three 
22 A (S23A) of the Code prior to the effective date of 
23 this Act, and \.;no becomes subject to sections thirteen 
2~ (13) through eighteen (18) of this Act on the effective 
25 da.te of this Act shall maintain trust funds which 
26 were established under chapter five hundred twenty-
27 tJ~ree fl.. (523A) of the Code as it existed prior to 
28 the effective date of this act according to the 
29 provisions of chapter five hundred 1:.\~ent~'-three A 
30 (523A) of the Code as it existed prior to the effective 
31 date of this Act until released according to the 
32 provisions of that prior law." 
33 5. By renumbering sections. 
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BY ELIZABETH MILLER 
CLOYD E. ROBINSON 
CHARLES P. ~ULLER 
DALE L. TIE:DEN 
JOHN N. NYSTROM 

SENATE FILE 2349 

TOM SLATER 
ARTHUR L. GRATIAS 
BOB CARR 

1 Amend the Schwengels amendment 5-5483 to Senate 
2 File 2349 as follows: 
3 1. Page I, line 5, by inserting afte~ the wohrd

d 
d 

.c "entity" the words "licensed under chapter one un re 
5 fifty-six (156) of the Code". 
S-5497 FILED BY C. JOSEPH COLEMAN 
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SENATE FILE 2349 
--S-5483 

1 A.T.end Senate File 2349 as follo",S: 
2 1. Page 1, by striking lines 6 through 8 and 
3 inserting in lieu thereof the following: 
4 "1. "Seller" means any person, firm, corporation 
5 or other entity engaged in the pre-need sale of 
6 personal property, including but not limited to a 
7 casket, vaUlt, crypt, or any other burial receptacle, 
S used in conjunction with the final disposition of 
9 a dead human body, or in the pre-need ~a~e of services 

10 of a funeral director in connection with the final 
1" disposition of a dead hurna::) body." . I 
12 2. Page 3, line 11, by striking the word "person" 
13 and inserting in lieu thereof the words "l'e~seft 

seller". 14 
15 3. Page 3, line 13, by striking the .;ord "delivery" 
16 and inserting in lieu thereof the words "delivery 
17 sale". 
1S --L~. Page 3, line 16, by striking the words "or 
19 embalmer" and inserting in lieu thereof the wo.z:ds 
20 lIe'r-eff'.ba~ffle'f'". 
21 5. Page 3, lines 22 and 23, by striking the words 
22 "by mutual consent of the parties" a:1cl inserting in 
23,,,; lieu thereof the words "by-ff(tl~tl,,±-ee!'l!'lel'l~-e{-tJ~e 

L:~ pt:!:~±e9". 
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