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A BILL FOR

An Act establishing the jurisdiction, duties, practices
and procedures of the state board of mortuary examiners
for purposes of enforcement by the state board of
mortuary examiners of chapter five hundred twenty-
three A (523A) of the Code, relating to pre-need sales
of goods or services used in the final disposition of
dead human bodies, and providing penalties.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section 1. Chapter one hundred fifty-six (156), Code 1979,
is amended by adding sections two (2) through seven (7) of
this Act as a new division of that chapter.

Sec. 2. NEW SECTION. DEFINITIONS. As used in this divi-
sion, unless the context otherwise requires:

1. "Seller" means a person who 1s required under chapter
five hundred twenty-three A (S23A) of the Code to maintain
trust accounts,

2. "Division" means sections two {(2) through seven (7)
of this Act.

Sec. 3. NEW SECTION. RULES.

1. The board shall adopt rules relating to chapter five
hundred twenty-three A (523A) of the Code as necessary to

enable the board to perform its duties under this division.

2. The board shall adopt rules prescribing procedures,
requirements and accounting methods and practices to be
followed by sellers in establishing and maintaining trust
accounts and pertinent records under chapter five hundred
twenty-three A (523A) of the Code.

Sec. 4. NEW SECTION. AUDITS AND EXAMINATIONS.

1. The board shall provide by rule for the audit or
examination by the board of books of account and other re-

cords to be maintalned under chapter five hundred twenty-three
A (523A) of the Code. A seller shall comply with these rules
and shall make all books of account and other pertinent records
available to the board or to a representative of the board.

2. The board may provide by rule that an audit conducted
by a certified public accountant be submitted by a seller
to the board in lieu of an audit or examination conducted
by the beard.

Sec. 5. NEW SECTION. ANNUAL CERTIFICATION.

1. Every seller shall submit to the board once each year

a written statement which is signed by the seller ang
notarized, and which contains the following information:

a. Identification of each financial institution in which
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trust funds are maintained under chapter five hundred twenty-
three A (523A) of the Code.

b. Authorization for the board or its representative to
investigate, audit and verify all funds, accounts, safe de~
posit boxes or other forms in which trust funds are held by
or in a financial institution identified under paragraph a
of this subsection.

c. Other information required by rules of the board.

d. A declaration that the information contained in the
statement is truthful, accurate and complete.

2. The board shall provide by rule for the form, content
and date of filing of the statement to be submitted under
subsection one (1} of this section.

3. A person who knowingly submits false information in
a statement submitted under subsection one (1) of this section
commits a serious misdemeanor.

Sec. 6, NEW SECTION. REMEDIAL ORDERS.

1. Upon notice and opportunity for hearing, the board

may issue a remedial order against a person who is in violation
of the requirements of chapter five hundred twenty-three A
(523A) of the Cocde, or the requirements of this divisiocn.
The respondent shall comply with the remedial order within
such reasonable period of time as may be stated by the board
in the order. The use of this authority by the board is
discretionary, and is not reguired as a condition precedent
to any other criminal or civil proceeding.

2. A hearing under this section shall be conducted as
a contested case under chapter seventeen A {17A) of the Code.
Notice must be served upon the respondent by personal service
as in civil actions, notwithstanding contrary provisions of
section seventeen A point twelve (17A.12), subsection one
{1} of the Code.

Sec. 7. NEW SECTION. JUDICIAL ASSISTANCE.

1. The board may commence an action in the district court

to obtain such remedial orders as may be necessary to stop
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or prevent violations of this division or chapter five hundred .
twenty-three A (523A) of the Code,

2. The board may commence an action in the district court
to compel compliance with the requirements of this division,
including rules promulgated under this division, or to compel
compliance with a remedial order issued by the board under
section six (6) of this Act.

Sec. 8. Section five hundred twenty-three A point one
(523A.1), Code 1979, 1s amended to read as follows:

523A.1 TRUST FUND ESTABLISHED. Whenever an agreement
is made by any persony-firm-er-ecerperatzen-fer-the-£final
dispesitien-ef-a-dead-human-boedy-wvherezr 1n a pre-need sale
for the delivery of personal property to be used under-a

prearranged-funeral-pian in connection with the final

disposition of a dead human body or the furnishing of

professional services of a funeral director or embalmer iR
egenneetion-therevwithr-~:s-not-immediatety-required, eighty
percent of all payments made under the agreement, including .
interest thereon, shall be and remain trust funds until '
occurrence of the death of the person for whose benefit the
funds were paid, unless saxd the funds are sooner released
to the person making such payment by mutual consent of the
parties.
Sec. 9. Section five hundred twenty-three A point two
(523A.2), Code 1979, 1s amended to read as follows:
S523A.2 DEPOSIT OF FUNDS. All sueh trust funds under
section five hundred twenty-three A point one (523A.1) of
the Code shall be deposited in a bank or trust company

authorized to transact business in this state within thirty

days after the receipt thereof and shall be held in a separate

trust account or in one common trust fund under a trust

agreement in the name of the depositor in trust for the

designated beneficiary until sa*d the trust fund is released

under either of the conditions provided in section 523A.1.

The person required by section five hundred twenty-three A .
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peint one (523A.1) of the Code to maintain trust funds shall
maintaln accurate books and records relating to sales contracts

and trust funds and accounts, and shall comply with sections
two (2) through seven (7) of this Act and rules promulgated
by the board of mortuary science examiners under sections
two (2) through seven (7) of this Act.

Sec. 10. Section five hundred twenty-three A point four
(523A.4), Code 1979, is amended to read as follows:

523A.4 PENALTY. Any perseRr-firm-er-eerperat:omn,-or-any

seller, agent, or representative thereefr-whe-shaii-vielate
any-of-the-previsiens-of who viclateg sections 523A.1 amd oOr

523A.27~e¥-whe-shall-aid-and-abet-3n-gueh-vietatieny-shaii
be-deemed-guitty-ef commits an aggravated misdemeanor.

Sec. 11. This Act takes effect January first following
its enactment. However, the board of mortuary science
examiners may promulgate rules pursuant to chapter seventeen
A (17A) of the Code prior to the effective date of this Act
to take effect on the effective date of this Act.

EXPLANATION
This bill provides that the state board of mortuary science

examiners shall enforce the provisions of chapter 523A of
the Code, relating to the sale of prearranged funeral and
burial plans.

Sections 2 through 7 of the bill establish rules and pro-
cedures for the maintenance and auditing of records of per-
sons who engage in pre-need sales of personal properly or
services used in the final disposition of dead human bodies.

A criminal penalty is established for submitting fraudulent
financial statements to the board, and authority is given
to the board to obtain judicial orders to compel compliance.
Sections 8 and 9 amend chapter 523A to reflect the new
requirements. Section 8 also redefines the types of contracts
for which trust funds are reguired. Section 10 amends the
criminal penalty section of chapter 523A to delete obsolete
terms and phrases.
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1 The bill would take effect January first following enact- .
2 ment. However, administrative rules could be adopted prior
3 to that date to take effect on the effective date of the Act.
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Amend the amendment S-5577 to Senate File 2349
as follows:

1. Page 4, by inserting after line 2 the follow-
ing:

"Sec. 13. NEW SECTION. SCOPE. This chapter applies
only to persons licensed under chapter one hundred
fifty-six (156) of the Code.

Sec. 14. Sections fifteen (15) through twenty
{20) of this Act are enacted 2s a new chapter of the
Code,

Sec. 15. NEW SECTION. SALES OF PERSONAL PROPERTY
TO BE USED AT DEATH.

1. When an agreement is made by a person, other
than a person licensed under chapter one hundred
fifty-six (156) of the Code, to deliver .personal
property which is customarily used in the final
disposition or memorialization of a dead human body
and the personal property is to be delivered at an
uncertain future date, the seller shall establish
and maintain records and accounts as reguired by this
chapter until the death of the person for whom the
personal property is to be used or until delivery
is made, whichever occurs earlier. The seller must
clearly disclose 1in writing that the contract is for
the sale of personal property and that funeral service
is not included.

2. For purposes of this chapter, delivery is
deemed to have been made when the personal property
to be delivered under the contract i1s in a bonded
warehouse and 1s i1dentifiable as the property of the
buyer or is released tc the buyer.

As used in this chapter the term "personal property"
includes, but is not limited to, a vault, memorial,
vase, urn, or any combination of those, intended for
or used in the burial, memcorialization or interment
of a dead human body. The term does not include
cemetery lots, graves, mausoleum crypts, turf top
crypts, niches or columbaria.

3. This chapter does not apply to wholesale
transacticns.,

Sec. 16. NEW SECTIQON. TRUST REQUIRED-~PROVISIONS
OF TRUST.

i. A seller who i1s subject to section fifteen
(15) of this Act shall, within thirty days following
receipt from the huyer of full payment undex the
contract, deposit in trust an amount egual to at least
cne hundred ten percent of the ascribed ccocst of the
personal property to be delivered undexr the contract,
as determined ‘n the manner provided 1n subsection
three (3} of this section; provided that if the price
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to be paid by the buyer is payable in installments
over a term which exceeds thirty-six nonths or if

the contract is payable in more than three installiments
and any scheduled payment is more than twice as large
as the average of earlier scheduled payments, then

the seller shall, within thirty days following the

end of each of the seller's fiscal years, deposit

in trust an amcunt which is of the same relation to
one hundred ten percent of the ascribed cost as the
sum of the payments made during the fiscal year is

to the contract price. Trust funds shall be deposited
with & firancial institution authorized to transact
business in this state, and shall be held in a trust
account in the name of the depositor in trust for

the designated beneficiary.

2. %hen a trust account has been established under
subsection one (1) of this section, the seller annually
shall make an additional deposit to compensate fox
any annual increase in the ascribed cost of persoconal
property remalning to be delivered under the contract.
The deposit shall be made not later than thirty days
after the end of the seller's fiscal year, and shall
be included in the arnnual report of the seller required
by section seventeen (17) of this Act. Immnediately
after the end of the seller's fiscal year the sellerx
shall zrecalculate ascribed cost for the contract in
nner provided in subsection three (3) of this

The amount of the deposit shall be equal

ess, 1if any, of the zscribed cest of the

L properiy remaining to be delivered according
to the contract, as recalculated for the fiscal year
just ccmmenced, over the net balance of the trust
accoun<t; provided that i1i the buyer has not =made full
payment, the deposit shall be equal to an amount which
is of the same relation to such excess as the sum
of payments made under the contract is to the contract
price.

3. Foxr purposes of this section, "ascribed cost"
means tne wholesale price waichn the seller would have
been reguired to pay to obtain the personal property
to be delivered under the contract in an arm'e-length
wholesale transaction guring the previous fiscal year.
wWholesale price means the average wholezale price
during the fiscal year in the relevant market.

4. Funds held in trust with respect to a contract
may be disbursed upon the death of the person for
whom the personal property 1s to be used, or upon
delivery of the personal property, or at any time
upon the mutual consent of the parties.

S. In lieu of a separate trust account for each
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contract, the seller may establish a common trust
fund for all or a portion of the contracts for which
trust accounts are required.

Sec. 17. NEW SECTION. RECORDS AND REPORTING
REQUIREMENTS .

1. A seller whose contracts are subject to this
chapter shall keep accurate records of the total
amount of payments received under each contract, the
institutions in which trust funds are maintained,
the total amounts deposited in trust and the amount
deposited with respect to each contract, a
reconciliation of the total trust balance with the
individual balances, the earnings of trust funds,
and the disbursements from trust funds. These records
shall be subject to examination at any time by the
auditor of state or by his cr her designee. The
seller also shall file with the auditor of state,
not later than forty-five days after the end of the
fiscal year of the sellexr, an annual repoxrt cn forms
supplied by the sellex which shall include the name
and business address of the seller, the dates of the
fiscal year of the seller, the name and address of
the trustee, the name and address of each depository,
the balance of funds held in trust for each contract
as of the end of the fiscal year and a reconciliation
cf these balances with the total amount of trust funds
on deposit with each depository as of the end of the
fiscal year, the current rate of interest or earnings
being earned by the trust account, the total obligation
of the sellexr for which the trusts are established
at the seller’s current cost, and other information
required by the auditor of state.

2. The annual report supplied by the seller under
subsection one (1) of this section shall include the
following statement: '

"This report is required by law to be submitted
to the auditor of state. Any person who willfully
submits false or fraudulent information in this report
comnits an aggravated misdemeanor."

3. The attorney general or his or hex
representative may commence an eqguitable action 1in
the district court of the county in which the seller
engages in the business governed by this chapter to
obtain eguitable remedlies as necessary to compel
compliance with the provisions of this section. The
district court may grant eqguitable relief as
appropriate,

Sec. 12. NEW S=CTION. FRAUDULENT REPORT--PENALTY.
A perscon who 1s required to submit an annual report
to the auditor of state under section seventeen {(17),
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subsection one (1), of this Act, and who knowingly
submits false information in the report, commits an
aggravated misdemeanox.

Sec. 19. NEW SECTION. FRAUDULENT SALES~-PENALTY. Qo
A person who represents the sale of personal property
as a prearranged funeral commits an aggravated
inisdemeanor. _

Sec. 20. NEW SECTION. EXCEPTION. This chapter
does not apply to a contract which is subject to the
provisions c¢f sections one (1) through thirteen (13)
of this Act."

2. Page 4, line 17, by inserting after the period
the words "Sections fifteen (15) through twenty (20)
of this Act do not apply to a contract executed prior
to the effective date of this Act. A person who was
subject to chapter five hundred twenty-three A (5233)
of the Code pricr to the effective date of this Act,
and who becomes subiect to sections fifteen (15)
through twenty (20) of this Act on the effective date
of this Act shall maintain trust funds which were
established under chapter five hundred twenty-three
A (523A) of the Code as 1t existed prior to the
effective date of this act according to the provis:ions
of chapter five hundred twenty-three A (523A) of the
Code as it existed prior to the effective date of
this Act until releassd according to the provisions
of that prior law."

3. By renumbering sections.

SENATE FILE 234% -

5-5629

1 Amend the Schwengels et al. amendment S$S-5577 to

2 Senate Tile 2349 as follows: |

3 1. Page 2, line 40, by inserting after thes word

4 "sellex" the words "licensed under chapter one hundred

5 fifty-six (156),"

6 2. TFage 2, by inserting after line 39 the following:
7 "A seller who is subject to chapter five hundred

8 . sixty-six A (566a), within thirty days following re-

9 ceipt from the buyer of the purchase price under this

12 zgreement, shall deposit an amcunt egual to at least
11 one hundred £fifty percent: - of the average whole-
12 sale cost of the personal property to be delivered under
13 the agreement. If partial payment is made the seller

14 shall ceposit in trust a proportionate share representing
18 one hundred fifty percent - of the wholesale cost
16 of the personal property. These funds shall remain in
17 trust until occurrence of the death of the person for
18 whose benefit the funds were paid unless the funds are
19 soonexr released by mutual consent of the parties to
20 the agreement.” .
5-5629 FILED BY ROBERT M. CARR

APRIL 2, 1980
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Amend Senate File 2349 as follows:

1. By striking everyth*“g after the enacting
clause and inserting in lieu thereof the following:

"Section 1. This Act is enacted as a new chapter
cne hundred thirty-£five ¥ (135FT) of the Code.

Sec. 2. NEW SUCTION. DEFINITICNS. As used in
this chapter, unless tne context otherwise requires:

1. “SeTle*" means any person, firm, corporaiion
ox other entity engaged in th2 pre-need sale of
personal property, including but not limited to a
casxet, vault, or any other burial receptacle, used
in conjunction with the final disposition of a dead
hurcan body, or in the pre-need sale of services of
a funere! director in connection with the f£final
disposition of a dead human body.

2. ‘"Commissioner" means the state commissioner
of public health.

Sec. 3. NEW SECTICN. RULES.

1. The commissicner shall adopt rules as necessary
to administer and enforce the provisions of this
chapter.

2. The commissioner shall adopi rules prescribing
procedures, reguirements and accounting methods zand
prac tices to be followed by sellers in estaplishing
and maintaining trusc accounts and pertinent records.

Sec L. NEW SECTICN. AUDITS AND EXAMINATIONS.

1. The commlssicnar shall previde by rule for
the audit or ezamination of bcoks of account and other
records o Dpe maintained under this cuaoter. A sellex
shall comply with these rules and sh make 21l books
of acccunt and other pertinent records aValla le to
the commi551o-er for examination. -

2. The commissioner may provide by rule that an
audit conducted by a certified public accountant be

submitted by a selier in lieu of an udd
examinaticn conducted by the commissi oner.

Sec. 5. NEW SECTION. ANNUAL CERTIFICATICN-~
ZENALTY.

1. Ewvery seller shall submii to the commissionex
once each vear a written statement which is signed
by the sellexr and notarized, znd which contains the
follewing information:

a. Ydentification of each financial institution
in which frust funds are maintained. )

b. Authorization for the commissioner to
investigate, audit and verify ail funds, accounts,
safe deposit boxes or other forms in which trust funds
are held py or in a {inancial institution identified
under paragraph a of this subsection

c. Other information regquired b

¥ rules of the
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d. A declaration that the information contained
in the statement is truthful, accurate and complete.

2. The commissioner shall provide by rule for
the form, content and date of filing of the statement
to be submitted under subsection one (1) of this
section.

3. A person who knowingly submits false information
in a statement submitted under subsection ¢nz (1)
of this secticon commits a serious misdemeanor.

Sec. 6. NEY SECTION. REMEDIAL CRDERS.

1. Upon notice and opportunity for hearing, the
commissioner may issue a remedial order against a
person who is in violation of the requirements of
this chapter. The respondent shall comply with the
remedial order within such reasonable period oI time
as mray be stated by the commissiorer in the oxderx.

The use of this authority by the commissioner is
discretionary, and is not required as a condition
precedent to any other criminal or civil proceeding.

2. A hearing under this section shall be conducted
as a contested case upnder chapter seveniteen A (17A4)
of the Code. Notice must be served upon the respondent
by personal service as 1in civil actions,
notwithstanding contrary provisions of section
seventeen A point twelve {(17A.12), subsection one
(1) of the Code.

Sec., 7. NEW SECTICN. JUDICIAL ASSISTANCE.

1. 7The ccmmissioner may commence an action in
the district court to cobtain such remedizl orders
as may be necessary to stop ox prevent violat:ons
of this chapter.

2. The commissioner may corgnence an action in
the district court to compel compliance with the
reguirements of this chapter, including ruies
prerulgated under this chapter, or to compel compliance
vith a remedial oxder issued by the commissiorer underx
secticn six (6) =f this Act.

Sec. 8. NEW SECTION. TRUST FUND ESTARLISHED,
Whenevex an agrecement is made by any seller in a pre-
need tale for the sale of personal property to be
used in cennection with the final dispositicen of a
dead humian body or for the furnishing of professional
services cf a funeral director, eighty percent of
all pavments made under the agreement, including
interest thereon, shall be and remain trust funds
untll cccurrence of the death of the perscon for whose
benefit the funds were paid, unless the funds are
soonar released to the person making such payment.

Sec. 9. NEW SECTION. DEPOSIT OF FUNDS. All trust
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funds under section eight (8) of this Act ghall be
deposited in a pank or trust company authorized to
transact busincss in this state within thirty days

fter the reccipt thereof and shall be held in a
separate trust account or in one common trust fund
under a trust agreement in the name of the depositor
in trust for the designated beneficiary until the
trust fund is released undey either of the conditions
provided in secticn eight (8) of this Act.

Sce. 10, NEW SECTION. TRUST EXEMPTION.

1. The commlssicher wmay adopt rules pursuant to
chapter seventeen A (17A) of the Code exenpting
gualified scllers frem those provisions of thie chapter
vhich require a seller to deposit funds in Trust. '
A seller is not exempt from thcse provisions unless
the seller applies to the commissiconer pursuant to
rules o adopted and is issued a certificate of ex-
emption by the commissioner.

2. Rules adopted by the commissioner shall contain
financial responsibility requirements to be satisfied
by an applicant for exemption which, in the cpinicn
of the commissioner, are sufficient to provide
protection for buvers which is at least equal to the
trust reguirements of this chapter.

3. Upcn not less than five days notice and
opportunity for hearing pursuant to the notice, the
corumlsslconer may upon reasconable grounds revokxe a
certificate of exemption. Fallure by a secllex to
deliver personal property or services as reqguired
by the contract constitutes reasonable grounds for
revocation of a certificate of exemption. A seller
whoge certificate of exemption has been revcked shall
satigsfy the trust reguirements of this chapterx within
ten dayvs after the date the revocation takes effect,
either by depositing money in trust equal to the
required trust amount, or by submitting to the

commissioner a corporate surety bond which is issued

by a surety company licensed to do hbusiness in this
state and which contains a penal sum eguali to the
reguired trust amount. If the seller falls to satisfy
the trust requirements as provided in this subsection
within this ten-day peiod, the coumissioner shall
apply to the district ccurt for Polk county for
appoiniment of & receiver.

Sec. 1l. NEW SECTION. FRAUDULENT SALES--PENALTY.
A person whe reprxesents the sale of persenal property
as a prearranged funeral commits an aggravated
misdemneanor.

Sec. 12. NEW SECTION. VIOLATICH--PENALTY. Any
seller, agent or representative who fails to deposit
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funds in a trust account as required by this chapter
commits an aggravated misdemeanor.
Sec. 13. Chapter five hundred twenty-three A
(523A), Code 1979, 1is repealed. It is the intent
of the general assembly that the repeal of chapter
five nundred twenty-three A (523A) of the Cods and
the enactment of sections eight (8), nine (9) and
twelve {12) of this Act shall be deemed a continua-
tion of the law as ccntained in chapter f£ive hundred
16 twenty-three A (523A) of the Code, except to the
11 extent amended by sections eight (8), nine (9) and
12 twelve (12) of this Act.
13 Sec. 14. This Act takes effect January first
14 following enactment. However, the commissioner of
15 public health stay adopt rules pursuant to this Act
16 prior to the effective date of this Act to take effect
.. .17 on the effective date of this Act.”
18 2. Amend the title by striking lines 1 through
19 7 and inserting in lieu thereof the words "aAn Act
20 relating to pre- ~-need sales of goods or services used
21 in the final disposition of dead human bodies, and
22 providing for the regulation of sellers by the
23 commissioner of health, and providing penalties."

$-5577 FILED BY FORREST V. SCHWENGELS
MARCE 31, 1980 STEPHEN W. BISENIUS
LOWELL JUNKINS
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SENATE FILE 2349

Amend the Schwengels et al. amendment S-5577 to
Senate Tile 2349 as follows:
1. Page 3, lines 47 and 48, by shriking the words
"an aggravated misdemeanox"” and inserting in lieu thereof
the words "a fraudulent practice"
2. Page 4, line 2, by erlklng the words "an aggravated
_ misdemeanor"” and inserting in lieu thereof the worxds
> "a fraudulent practice".

S$-5615 FILED BY LUCAS J. DeKOSTER
APRIL 1, 1980 DICK RAMSEY
C. JOSEPH COLEMAN

o~ O BN O
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SENATE  FILE 2349

S5+
1 Amend the Schwengels et al. amendment

e t $-5577 t t
2 File 2349 as follows: 0 Senate
3
4
5

) 1. Eage 1, line 9, by inserting after the word
gntlty' the words "l1cewsed under chapter one hundred
fifty-six (156) of the Code".

5-5616 FILED BY C. JOSEPH COLEMAN
APRIL 1, 1980
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Amend Senate File 2349 as follows:

1. By striking page 1, line 1, through page 4,
line 13 and inserting in lieu thereof the following:

"Section 1. This Act is enacted as a new chapter
one hundred thirty-five F (135F) of the Code.

Sec. 2. NEW SECTION. DEFINITIONS. As used in
this chapter, unless the context othcrwise requires:

1. "Seller' means any person, firm, corporation
or other entity engaged in the pre-need sale of
perscnal property, including but not limited to a
casket, vault, crypt, or any other burial receptacle,
used in conjunction with the final disposition of
a dead human body, or in the pre-need sale of services
of a funeral director in connection with the final
disposition of a dead human body.

2. "Ccmrissioner"” means the state commissioner
of public health.

Sec. 3. NEW SECTION. RULZS.

1. The commissioner shall adopt rules as necessary
to administer and enforce the provisions of this
chapter.

2. The commissioner shall adopt rules prescribing
procedures, requirements and accounting methods and
practices ©o be followed by sellers in establishing
and maintaining trust accounts and pertinent records.

Sec. 4., NEW SECTION. AUDITS AND EXAMINATIONS.

1. The commissioner shall provide by rule for
the audit or examination of books of account and other
recoxds to be maintained under this chaptex. A seller
shall cemply with these rules and shall make all books
oi account and other pertinent records available to
the commissioner for examination.

2. The commissioner may provide by rule that an
audit conducted by a certified public accountant be
submitted by a seller in lieu of an audit or
examinatlon conducted by the commissiorer.

Sec. 5. HNEW SECTION. ANNUAL CERTIFICATION-~
PENALTY.

1. Every seller shall submit to the commissioner
once each vear a written statement which is signed
by the selier and notarized, and which contains the
following information:

a. Identification of each financial institution
in which trust funds are maintained.

b. Authorization fox the commissioner to
investigate, audit and verify all funds, accounts,
safe deposit boxes or other forms in which trust funds
are held by or in a financial institution identified
under paragraph a of this subsection.

¢. Other information reguired by rules of the
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conimissioner.
d. A declaration that the information contained .
in the statement is truthful, accurate and complete.
2. The commissioner shall provide by rule for
the form, content and date of filing of the statement
to be submitted under subsection one {1) of this
section.
3. A person who knowingly submits false information
in a statement submitited under subsection one (1)
of this section commits a serious misdemeanor.
Sec. 6. NEW SECTION. REMEDIAL ORDERS.
1. Upon notice and opportunity for hearing, the
commissioner may issue 3 remedial order against a
perseon who 1s in violation of the requirements of
15 this chnpuer. The respondent shall comply with the
remedial order within such reascnable perlod of time -
lf as may be stated by the commissioner in the order.
18 The use of this authority by the commissioner is
le discretionary, and is not reguirsed as a condition
20 precedent to any other criminal or civil proceeding.
21 2. A hgaring under this section shall be conducted
as a contested case under chapter seventeen A (174)
of the Code. Notice must be served upon the respondent
sonal service as in c¢ivil acticns,
rstanding contrary provisions of section
seventee. A point twelve (17A.12), subsection one
27 {1} of the Code.
23 Sec. 7. NEW SECTION JUDICIAL ASSISTANCE.
28 1. The ccmmissioner may commence an action in
30 the céistrict court to obtain such remedial ordexs
31 as may te necessary to stop or prevent violations
32 cof this chadtex.
33 2. The comnissioner may ceommence an action in
the district court to compel compliance with the
55 reguivenents of this chapter, including rules
36 proruigated under this chapter, or to compel compliance
37 with a remedial order issued by the commissicner undexr
38 section six (6) of thisz Ackt.
39 Sec. 8. NEW SECTION., TRUST FUND ESTABLISHED.
40 Whenever an agreement is macde by any seller in a pre-
41 neszd sale for thsa sale of personal property to be
22 used i connection with the final disposition of a
43 dead human body or the furnishing of professionail
44 services of a funeral director, eighty percent of
45 all payments made under the agreement, 1including
46
47
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intercst therecn, shall be and remain trust funds
until occurrence of the death of the person for whose
48 renefit the funds were paid, unless the funds are
2 gooner released to the person making such payment.
55 sec. 9. NEW SECTION. DEPOSIT OF FUNDS. All trust
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funds undexr section eight (8) of this Act shall be
deposited in a bank or trust company authorized to
transact business in this state within thirty days
after the receipt thereof and shall be held in a
separate trust account or in one common trust fund
under a trust agreement in the name of the depositor
in trust for the designated beneficiary until the
trust fund is released under either of the conditions
provided in section five hundred twenty-three A point
one (523A.1) of the Code.

Sec., 10. NEW SECTION. VIQLATION--PENALTY. Any
seller, agent or representative who fails to deposit
funds 1in a trust account as reguired by this chapter
commits an aggravated misdemeanor."

2. Page 4, by striking lines 14 through 17 and
inserting in lieu thereof the following:

*Sec. __ . Chapter five hundred twenty-three A
{(52337), Code 1979, 1is repealed. It is the intent
of the general assembly that the repeal of chapter
five hundred twenty-three A (523A) of the Code and
tne enactment of sections eight (8), nine {9) and
ten (10) of this Act shall be deemed a continuation
of the law as contained in chapter five hundred twenty-
three A (5232a) of the Code, except to the extent
anended by secticns eight (8), nine (9) and ten (10)
of this Act.

Sec. . This Act takes effect Janvary first
following enactment. However, the commissioner of
public health may adopt rules pursuant to this Act

30 prior to the effective date of this Act”.

31 3. By renumbering sections.

32 4, 2mend the title, by striking lines 2 through

33 5 and inserting in lieu thereof the woxds "and

34 procedures of the commissioner of health for purposes
35 of the administration and enforcement of laws relating
36 to pre-need sales”. -

§-5339 FILED BY FORREST V. SCHWENGELS
MARCH 26, 1980 STEPHEN W, BISENIUS
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Amend the amendment $-5493 to Senate File 2349
as follows:

1. Page 1, by striking lines 2 through &1,

2. Page 1, by striking lines 42 through 45 and
inserting in lieu thereof the following:

“ . Page H#, by inserting after line 13 the
following:

"Sec. 11. NEW SECTION. ALTERNATE TRUST PRCVISIONS-
~CERTAIN SELLERS.

1. A sellex, other than a person licensed under
chepter one hundred fifty-six (156) of the Code,
shall, within thirty days following”."

3. Page 2, lines 24 and 25, by striking the wozxds
and figure "included in the annual report of the
seller required by section fifteen (15)" and inserting
in lieuv thereof the words and figure "reported in
the annual certification reguirxed by section five
(5)".

4. By striking page 3, line 5 through page &,
line 4. :

5. Page 4, by striking lines 9 through 16,

6. Page &4, by striking lines 17 through 19 and
inserting in lieu thereof the folicwing:

o . Page 4, line 18, by inserting after the
period the words and figure "Section eleven ({11) of
+his Act does not apply to a contract executed”."”

7. Page 4, lines 23 and 24, by striking the words
end figures "sections thirteen (13) thrcugh eighteen
{18)" and inserting in lieu thereof the words and
figure "section eleven {11)".

8. By renumbexing as necessary.

5538 FILED BY FORREST V. SCHWENGELS
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Amend amendment $-5483 to Senate File 2349 as
follows:

1. By striking page 1, line 42 through page 3,
line 4, and inserting in lieu threof the following:

"Sec., . NEW SECTION. TRUST EXEMPTION.

1. The cecmmissioner may adopt rules pursuant to
chapter seventeen A (17A) of the Code exempting
gualified sellers from those provisions of this chapter
which require a seller to deposit funds in trust.

"A seller is not exempt from those provisions unless

the person applies to the commissioner pursuant to
ruies so adopted and is issued a certificate of ex-
emption by the commissioner.

2. Rules adopted by the commissioner shall contain
financial responsibility requirements to be satisfied
by an applicant for exemption which, in the opinion
of the commissioner, are sufficient to provide
pretection foxr buyvers which is at least equal to the
trust regquirements of thics chapter.

3. Upon not less then five days notice and
opportunity for hearing pursuant to the notice, the
comnmissioner may upon reasonable grounds revoke a
certificate of exemption. Failure by a seller to
deliver personal property or services as reguired
by the contract constitutes reasonable grounds for
revocation of a certificate of exemption. A seller
vhose cerxtificate of exemption has been revoked shall
satisiy tiie trust reguirements of this chapter within
ten days after the date the revocation takes effect,
either by depositing money in trust equal to the
reguired trust amount, or by submitting to the
comnicsicner a corporate surety bond which is issued
by a surety company licensed to do business in this
state and which contains a penal sum equal to the
regquired trust amount. If the seller fails to satisfy
the trust requirements as provided in this subsection
within this ten-day peiod, the commissioner shall
apply tec the district court for Polk county for
apreintment of a receiver.®

5537 FILED BY STEPHEN W. BISENIUS

MARCH 26, 1980 LOWELL L. JUNKINS

FORREST V. SCHWENGELS
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1+  Anend amendment S$S-5493 to Senate File 2349 as

5 fOllows:

3 1. Page 3, by inserting after line 4 the following:
4 "Sec. . NEW SECTION.

5 1. A seller whose contracts are subject to this

¢ chapter shall disclose to each buyer in writing at

- least once each year that trust funds are required

g by law to be maintained with respect to cach contract;
g that the seller’s accounts and records are subject

1g £O examination by the state department of health;

11 and that the buyer, or the buyer's attorney, or a
12 member of the buyex's immediate family, or another

13 person designated by the buyer, is entitled to inspect

14 the seller's copy of the annual certification submitted
<5 DY the sellex to the commissioner under this chapter,

16 and to be given information respecting the status

13 ©f trust funds required with respect to the buyer's

1g contract. The conmissioner shall adopt rules ‘

19 opecifying the form and the time and manner of making
2p the disclosure reguired un@er FhlS subSect}on: '
21 2. The seller shall maintain at the pr%nglpa}

57 business office a copy of each annual certification

23 submitted to the commissioner under this chapter,

zu and shall make these copies and infoxmation respecting
25 the status of trust funds relating to a contract

25 available upon request to the buyer under a contract,
27 ©r to the buyer's attorney, or a member ¢©f the buyer’s
24 1lmmediate family, or another person cdesignated by

29 the buyer."

5-52358 FILED BY PATRICK DELUHZERY

MARCH 26, 1980

SENATE FILE 2349

Amend amendment S-5493 to Senate File 2349 as

follows:

; _1.‘ Pagg 1, linesFUS and 46, by striking the words
within thirty days following receipt from the buyer
of full payment" and inserting in lieu thereof the
words "upon receipt of pavment”.

2. Page 2, by striking lines 3 through 12 ané
inserting in lieu thereof the words "the seller shall,
upon receipt of each paymant, deposit in trust an
amount which 1s of the same relation to one hundred
ten percent of the ascribed cost as the amount of

i2 the payment is to the contract price. Trust funds
13 shall be deposited”,

S5-5535 FILED BY PATRICK J. DELUHERY
MARCH 26, 1830
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Amend Senate File 2349 as follows:

1. Page 3, by inserting aiter line 23 the follow-
ing:
"This section apvlies onlv to persons licensed
under chacter one hundred fiftv-six (156) of the
Coge .M )

2. Page 4, by inserting after line 13 the follow-
ing:

Sec. 12. Sections thirteen (13) through eighteen
10 (18) of this Act are enacted as a new chapter five

P

S_.
1
2
3
5577 4
5
6
7
8
9

. .

. 11 hundred twentyv-three B (523B) of the Code. .
) 12 Sec. 13. NEW SECTION. SALES OF PERSONAL PROPERTY
i3 TO BE USED AT DEATH.
14 1. When an agreement is made by a person, other

15 than a person licensed under chapter one hundred
16 fifty-six (156) of the Code, to deliver personal
17 provertv which is customarilyv used in the final
18 disposition or memorialization of a dead human body
19 and the personal property is to be delivered at an
20 uncertain future date, the seller shall establish
21 and maintain records and accounts as required by this
22 chapter until the death of the person for whom the
23 personal property is to be used or until delivery
24 is made, whichever occurs earlier. The seller must
. 25 clearly disclose in writing that the contract is for
26 the sale of personal property and that funeral service
27 is not included.
28 2. For purposes of this chapter, delivery is
29 deemed to have been made when the personal property
30 to be delivered under the contract is in a bonded
31 warehouse and is identifiable as the property of the
32 buyer or is released to the buyer.
33 As used in this chapter the term Ypersonal property"
34 includes, but is not limited to, a vault, memorial,
35 vase, urn, or any combination of those, intended for
36 or used in the burial, memorialization or interment
37 of a dead human body. The term does not include
38 cemetery lots, graves, mausoleum crypts, turf top
39 crypts, niches or columbaria.
, 40 3. This chapter does not apply to wholesale
» .» 41 transactions.
42 Sec. 14. NEW SECTION. TRUST REQUIRED~-=-PROVISIONS
43 OF TRUST. ‘
44 1. A seller who is subject to section thirteen
45 (13) of this Act shall, within thirty days following
46 receipt from the buyer of full payment under the
47 contract, deposit in trust an amount equal to at least
48 cne hundred ten percent of the ascribed cost of the
49 personal property to be delivered under the contract,
‘ 50 as determined in the manner provided in subsection
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5-5493 -~ Page 2
three (3) of this section; provided that if the price
to be paid by the buyer is payvable in installments

over a term which exceeds thirty-six months or if

the contract is payvable in more than three installments
and any scheduled payment is more than twice as large
as the average of earlier scheduled payments, then

the seller shall, within thirty days following the

end of each of the seller's fiscal years, deposit

in trust an amount which is of the same relation to

one hundred ten percent of the ascribed cost as the

sum of the payments made during the fiscal year 1is

to the contract price. Trust funds shall be deposited
with a financial institution authorized to transact
business in this state, and shall be held in a trust
account in the name of the depositor in trust for

the designated beneficiary.

2. Wnen a trust account has been established under
subsection one (1) of this section, the seller annually
shall maks an additional deposit to compensate for
any annual increase in the ascribed cost of personal
property remaining to be delivered under the contract.
The deposit shall be made not later %han thirty days
after the end of the seller's fiscal year, and shall
be included in the annual report of the seller required
by section fifteen (15) of +this Act. Immediately
after the end of the seller's fiscal year the seller
shall recalculate ascribed cost for the contract in
the manner provided in subsection three (3) of this
section. The amount of the deposit shall be equal
to tne excess, if any, of the ascribed cost of the
personal property remaining to be delivered accoxding
to the contract, as recalculated for the fiscal year
just commenced, over the net balance of the trust
account; provided that if the buyer has not made full
payrment, the deposit shall be equal to an amoun® which
is of the same relation to such excess as the sum
of payments made under the contract is to the contract
price.

3. For purposes of this section, "ascribed cost!
means the wholesale price which the seller would have
been required to pay to obtain the personal property
to be delivered under the con*ract in an arm's~length
wholesale transaction during the previous fiscal year.
Wholesale price means the average wholesale price
during the fiscal vear in the relevant market.

4. Funds held in trust with respect to a contract
may be disbursed upon the death of the prerson for
whom the personal property is to be used, or upon
delivery of the perscnal property, or at any time
upon the mutual consent of the parties.
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5. In lieu of a separate trust account for each
contract, the seller may establish a common trust
fund for all or a portion of the contracts for which
trust accounts are required,

Sec, 15. NEW SECTION. RECORDS AND REFORTING
REQUIREMENTS .

1. A seller whose contracts are subject to this
chapter shall keep accurate records of the total
amount of payments received under each contract, the
institutions in which trust funds are maintained,
the total amounts deposited in trust and the amount
deposited with respect to e2ach contract, a
reconciliation ¢of the total trust balance with the
individual balances, the earnings of trust funds,
and the disbursements from trust funds. These records
shall be subject to examination at anv time by the
auditor of state or by his or her designee. The
seller also shall file with the auditer of state,
not later than forty-five days after the end of the
fiscal year of the seller, an annual report on forms
supplied by the seller which shall include the name
and business address of the seller, the dates of the
fiscal year of the seller, the name and address of
the trustee, the name and address of each depository,
the balance of funds held in trust for each contract
as of the end of the fiscal. year and a reconciliation
of these balances with the total amount of trust funds
on deposit with each depository as of the end of the
fiscal year, the current rate of interest or earnings
being earned by the trust account, the total obligation
of the seller for which the trusts are established
at the seller's current cost, and other information
required by the auditor of state.

2. The annual report supplied by the seller under
subsection one (i) of this section shall include the
following statement:

"This report is required by law to be submitted
to the auditoxr of state. Any person who willfully
submits false or fraudulent information in this report
conmits an aggravated misdemeanor."

3. The attorney general or his or her
representative may commence an equitable action in
the district court of the county in which the seller
engages in the business governed by this chapter to
obtain equitable remedies as necessary to compel
compliance with the provisions of this section. The
district court may grant eguitable relief as
appropriate.

Sec. 16. NEW SNRCTION. FRAUDULENT REPORT--PENALTY.
A person who is reguired to submit an annual report
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to the auditor of state undexr section fifteen (15),
subsection one (1), of this Act, and who knowingly
subnits false "information in the report, commits an
aggravated misdemeanor.

Sec. 17. NEW SECTION. FRAUDULENT SALEZES~-PENALTY,
A person who represents the sale of personal property
as a prearranged funeral commits an aggravated
misdemeanor.

Sec. 18. NEW SECTION. EXCEPTION. This chapter
10 does not apply to a contract which is subject to the ‘ .
11 provisions of chapter five hundred twenty-three A ' '
12 (523A) of the Code." .
13 3. ©Page 4, lines 16 and 17. by strikxing the words
14 "chapter seventeen A {17A) of the Code" and inserting
15 in lieu thereof thne words "sections two (2) through
16 seven (7) of this Actv.
1 4. Page 4, line 18, by inserting after the period
18 the words “Sections thirteen (13) throuch seventeen
18 (17) of this Act do not apply to a contract executed
20 prior to the effective date of this Act. A perscn
21 who was subject to chapter five hundred twenty-three
22 A (523A) of the Code prior to the effective date of
23 this Act, and who becones subject to sections thirteen
24 (13) throuch eighteen (18) of this Act on the effective .
25 date of this Act shall maintain trust funds which
26 were established under chapter five hundred twenty-
27 three A (5222) of the Code as it existed prior to
28 the effective date of this act according to the
29 provisions of chapter five hundred twenty-three A
30 (523A) of the Code as it existed prior to the effective
31 date of this Act until released according to the
32 provisions of that prior law."

32 5. By renumbering sections.
' R
~-5493 FILED BY ELIZABETH MILLE _
gRRégJ2l 19380 CLOYD E. ROBINSON TOM SLATER
” ’ CHARLES P. MILLER ARTHUR L. GRATIAS
DALE L. TIEDEN BOB CARR

JOHN N. NYSTROM

SENATE FILE 2349

: $-5497
‘ i Amend the Schwengels amendment S5-5483 to Senate
2 File 2349 as follows: . )
3 1. Page 1, line 5, by inserting afte¥ the word
4 "entity" the words "licensed wnder chapter one hundred
5 fifty-six (156) of the Code".

5-5497 FILED BY C. JOSEPH COLEMAN
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1 Amend Senate File 2349 as follows:
2 1. Page 1, by striking lines 6 through 8 and
3 inserting in lieu thereof the following:
4 “1. "Seller" means any person, firm, corporation
5 or other entity engaged in the pre-need sale of
& personal property, including but not limited to a
7 casket, vault, crypt, or any other burial receptacle,
g used in conjunction with the final disposition of
. 9 a dead human body, or in the pre-need sale of services
19 ©of a funeral director in connection with the final
11 disposition of a dead human body."
12 2. Page 3, line 11, by striking the word "person”
13 and inserting in lieu ther=of the words "persen
14 seiler”.
15 3. Page 3, line 13, by striking the word "delivery"
1¢ 2and inserting in lieu thereof the words "delivery
17 sale”.
18 4. Page 3, line 16, by striking the words "or
19 embalmer" and inserting in lieu thereof the words
20 Ter-embaimer’,
21 5. Page 3, lines 22 and 23, by striking the words

22 "by mutual consent of the parties” and inserting in
23, Vieu thereof the words "by-mutual-consert-ef-the
2 paxties”,
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