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An Act relating to worker's compensation for occupational
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SENATE FILE 359
FISCAL NOTE

In compliance with a written request received _ February 14, 19 80, there is
hereby submitted a Fiscal Note for S5-5124 to S.F. 35¢ __pursuant to Joint Rule 16.
Background information used in developing this Fiscal Note is available from the
Legislative Fiscal Bureau, to members of the Legislature upon request.

Amendment S-5124 to Senate File 359

S.F. 359, An Act relating to worker's compensation for occupational
hearing loss.

. Amendment S-5124 has no fiscal impact.

SOURCE: INDUSTRIAL COMMISSIONER
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Section 1. NEW SECTION. Sections two (2) through fifteen
(15) of this Act shall be known as the "Iowa occupational
hearing loss Act'.

Sec. 2. NEW SECTION. All employvers as defined in chapter
eighty-five (85) of the Code are subject to sections two (2)
through fifteen (15) of this Act.

Sec. 3. NEW SECTION. All employees as defined in chapter
eighty-five (85) of the Code who incur an occupational hearing
loss arising out of and in the course of employment, are
subject to sections two (2) through fifteen (15) of this Act.

Sec. 4, NEW SECTION.

1. "Occupational hearing loss" means a permanent sen-
sorineural loss of hearing in one or both ears in excess of

fifteen decibels 1f measured from American standards
association zero reference level, or twenty-six decibels 1if
measured from international standards organization or American
national standards institute zero reference level, which
arises out of and in the course of employment caused by pro-
longed exposure to excessive nolse levels.

In the evaluation of occupational hearing loss, only the
hearing levels at the freguencies of five hundred, one thou-
sand and two thousand Hertz shall be considered.

2. YExcess noise level" means sound capable of producing
occupational hearing loss.

Sec. 5. NEW SECTION. An excessive noise level is sound
which exceeds the times and intensities listed in the following
table:

Duration Sound level, Duration Sound level,
per day dBA slow per day dBA slow
hours response minutes response

8 a0 52 106

7 g1 45 107

6 92 37 108

5 23 33 108

4 1/2 94 30 110
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4 95 26 111
3 1/2 96 22 112
3 a7 18 113
2 1/2 98 16 114
2 1/4 99 15 115
2 100 No exposure Greater than
1 3/4 101 permitted 115
1 1/2 102

i1/4 103

11/8 104

1 105

The industrial commissioner may promulgate rules amending
this table based upon changes recommended in nationally
recognized consensus standards. Written notice of changes
shall be given to employers.

An employer shall immediately inform an employee 1if the
employer learns that the employee is being subjected to sound
levels and duration in excess of those indicated in the above
table. 1In instances of occupational hearing loss alleged
to have occurred, either in whole or in part prior to the
effective date of this Act, an employer shall provide upon
request by an effected employee whatever evidence is available
to the employer of the date, duration, and intensities of
nolse to which the employee was subjected in employment.

Sec. 6. NEW SECTION. Compensation is payable for a maximum

of one hundred seventy-five weeks for total occupational
hearing loss. For partial occupational hearing loss
compensation is payable for a period proportionate to the
relation which the calculated binaural, both ears, hearing
loss bears to one hundred percent, or total loss of hearing.
Sec. 7. NEW SECTION. Compensation is not payable to an
employee who willfully fails to submit for reasonable periodic
physical and audiometric examinations. Reasonable written

notice of the dates and times of examinations required by
the employer shall be given the employee. Examinations shall
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and examination facilities are reasonably available. Physical

and audiometric examinations shall be at the expense of the

employer. The employee shall be compensated for any time

lost from work occasioned by employer examinations.

Compensation 1s not payable to an employee if the employee

fails or refuses to use employer-provided ear protective

devices required by the employer and communicated in writing

to the employee at the time the employee is employed or at

the time the protective devices are provided by the employer.
Sec. 8. NEW SECTION. A claim for occupaticnal hearing

loss due to excessive noise levels may be filed six months

after separation from the employment in which the employee

was exposed to excessive noise levels. The date of the injury

shall be the date of occurrence of any one of the following
events:
1. Transfer from excessive noise level employment by an

employer.
2. Retirement. .

3. Termination of the employer-employee relationship.

The date of injury for a layoff which continues for a
pericd longer than one year shall be six months after the
date of the layoff. However, the date of the injury for any
loss of hearing incurred prior to the effective date of this
Act shall not be earlier than the occurrence of any one of
the above events.

Sec. 9. NEW SECTION. Pure tone air conduction audiometric

instruments, properly calibrated according to accepted national
standards used to define occupational hearing loss shall be

used for measuring hearing loss, and the audiograms shall

be taken and the tests given in an environment such as is

prescribed by accepted national standards. If more than one
audicogram is taken, the audiogram having the lowest threshold

will be used to calculate occupational hearing loss. If the

losses of hearing average less than those levels that .

~3-
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constitute an occupational hearing loss, the losses of hearing
are not a compensable hearing disability. If the losses of
hearing average eighty-two decibels American standard
assocliation {ASA), ninety-three decibels American national
standards institute (ANSI) or international standards
organization (ISQ), or more in the three frequencies, then

the losses are total, or one hundred percent, compeénsable
hearing loss. In measuring hearing impairment the lowest
measured losses in each of the three frequencies shall be
added together and d:ivided by three to determine the average
decibel loss. For each resulting decibel of loss exceeding
fifteen decibels ASA or exceeding twenty-six decibels ANSI

or 180, an allowance of one and one~half percent shall be

made up to the maximum of one hundred percent, which is reached
at eighty-two decibels ASA, ninety-three decibels ANSI or

ISO. In determining the binaural percentage of loss, the
percentage of impairment in the hetter ear shall be multiplied
by five. The resulting figure shall be added to the percent-
age of impairment in the poorer ear, and the sum of the two
divided by six. The final percentage shall represent the
binaural hearing impairment. Audiometric examinations shall
be made by persons trained in air conduction audiometry,
either by formal course work at audiological centers of
accredited educational institutions or individual instruc~
tion by a physician experienced in audiometric testing or

by an audioclogist certified by the American speech and hear-
ing association. The interpretation of the audiometric ex-
amination shall be by the employer's regulax or consulting
physician who is trained and has had experience with such
interpretation, or by an audiologist certified by the American
speech and hearing association. If the employee disputes

the interpretation, the employee may select a person similarly
trained and experienced or an audiologist certified by the
American speech and hearing association to give an
interpretation of the audiometric examination. This section

-4-
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is applicable in the event of partial permanent or total

permanent occupational hearing loss in one or both ears.
Sec. 10. NEW SECTION. The employer shall communicate

to the employee, 1n writing, the results of an audiometric

examination or physical examination of an employee which
reflects a hearing loss of the employee, as soon as practicable
after the examination. The communication shall include the
name and address of the person conducting the audiometric
examination or physical examination, the kind or type of test
or examinations given, the results of each, the average decibel
loss, in the three frequencies, in each ear, if any, and,

1f known to the employer, whether the loss is sensorineural
hearing loss and, if the hearing loss resulted from another
cause, the name of the cause.

Sec. 11. NEW SECTION. An employer is liable, as provided
in this Act and subject to the provisions of chapter eighty-
five (85) of the Code, for an occupational hearing loss to
which the employment has contributed, but if previous hearing

loss, whether occupational or not, is established by an
audiometric examination or other competent evidence, whether
or not the employee was exposed to excessive noise level
within six months preceding the test, the employer is not
liable for the previous loss, nor is the employer liable for

a loss for which compensation has previously been paid or
awarded. The employer is liable only for the difference
between the percent of occupational hearing loss determined

as of the date of disability and the percentage of loss
established by the preemployment and audiometric examination.
An amount paid to an employee for occupational hearing loss

by any other employer shall be credited against compensation
pavable by an employer for the hearing loss. An employee
shall not receive in the aggregate greater compensation from
all employers for occupational hearing loss than that provided
in this section for total occupational hearing loss. A payment
shall not be made to an employee unless the employee has

-5-
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worked in excessive noise level employment for a total pericd
of at least ninety days for the employer from whom compensation
1s claimed.

Sec. 12. NEW SECTION. A reduction of the compensation
payable to an employee for occupational hearing loss shall

not be made because the employee's ability to hear may be
improved by the use of a hearing aid. An employer who is
liable for occupational hearing loss of an employee 1s required
to provide the employee with a hearing aid unless it will
not materially improve the employee's ability tc hear.

Sec. 13. NEW SECTION. Payments of compensation and
compliance with other provisions of sections two (2} through

fifteen (15) of this Act by the employer or the employer's
insurance carrier in accordance with the findings and orders
of the industrial commissioner or a court making a final
adjudication in appealed cases, discharges the employer from
further obligation.

Sec. 14. NEW SECTION. Chapters seventeen A (17A), eighty-
five (85), and eighty-six {86} of the Code, so far as

applicable, and not inconsistent with sections two (2) through
fifteen (15) of this Act, apply in cases of compensable
occupational hearing loss.

Sec. 15. NEW SECTION. The industrial commissioner has
jurisdiction over the operation and administration of the

compensation provisions of sections two (2} through fifteen
{15) of this Act.

Sec. 16. Section eighty-five point three (85.3), subsec-
tion two (2), Code 1979, is amended to read as follows:

2. Any employer who 1s a nonresident of the state, for
whom services are performed within the state by employees
entitled to rights under this ex chapter, chapter 85A or
sections two (2) through fifteen (15) of this Act, by wvirtue
of having such services performed shall be subject to the

jurisdiction of the industrial commissioner and to all of
the provisions of this chapter, chapters 85A, 86, and 87,

-6-
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to any and all personal injuries sustained by an employee
arising out of and in the course of such employment within
this state.

In addition to those persons authorized to receive personal
service as in civil actions as permitted by chapter 17A, such
employer shall be deemed to have appointed the secretary of
state of this state as its lawful attorney upon whom may be
served or delivered any and all notices authorized or required
by the provisions of this chapter, chapters 85A, 86, 87, and
17A, and sections two (2) through fifteen (15) of this Act,
and to agree that any and all such services or deliveries

of notice on the secretary of state shall be of the same legal
force and validity as if personally served upon or delivered
to such nonresident employer in this state.

Sec. 17. Section eighty-five point twenty (85.20), Code
1979, is amended to read as follows:

85.20 RIGHTS OF EMPLOYEE EXCLUSIVE. The rights and
remedies provided in this chapter er, chapter 85A or sections
two {2) through fifteen (15) of this Act for an employee on

account of injury e¥, occupational disease or occupational

hearing loss for which benefits under this chapter e¥, chapter
85A or sections two (2} through fifteen (15) of this Act are
recoverable, shall be the exclusive rights and remedies of

such employee, his the emplovee's personal or legal

representatives, dependents, or next of kin, at common law
or otherwise, on account of such injury e¥, occupational
disease, or occupational hearing loss against his or her

employer; or any other employee of such employer, provided
that such injury e¥, occupational disease, or occupational

hearing loss arises out of and in the course of such employment

and is not caused by the other employee's gross negligence
amounting to such lack of care as to amount to wanton neglect
for the safety of another.

Sec. 18. Section eighty-five point twenty-two (85.22),
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unnumbered paragraph one (1), Code 1979, is amended to read

as follows:
When an employee receives an injury or incurs an
occupational disease or an occupational hearing loss for which

compensation is payable under this chapter er, chapter 85A
or sections two (2) through fifteen (15) of this Act, and
which injury or occupational disezase or occupational hearing

loss 1s caused under circumstances creating a legal liability
against some person, other than his or her employer or any
employee of such employer as provided in section 85.20 to

pay damages, the employee, or his the employee's dependent,

or the trustee of such dependent, may take proceedings against

hi#s the employer for compensation, and the employee or, in
case of death, h#s the employee's legal representative may
also maintain an action against such third party for damages.

when an injured employee or his the emplovee's legal

representative brings an actionh against such tnird party,

a copy of the original notice shall be served upon the employer
by the plaintiff, not less than ten days before the trial

of the case, but a failure to give such notice shall not
prejudice the rights of the employer, and the following rights
and duties shall ensue:

Sec. 19. Section sighty-five point twenty-six (85.26),
subsections one (1), two (2) and three (3), Code 1979, are
amended to read as follows:

1. No original proceedings for benefits under this chapter,
chapter 85A oxr 86 or sections two (2) through fifteen (15)
of this Act, shall be maintained in any contested case unless
such proceedings shall be commenced within two years from
the date of the occurrence of the injury for which benefits
are claimed except as provided by section 86.20.

2. Any award for payments or agreement for settlement
provided by section 86.13 for benefits under the workers'
compensation or occupational disease law or the lowa
occupational hearing loss Act may, where the amount has not
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been commuted, be reviewed upon commencement of reopening
proceedings by the employer or the employee within three years
from the date of the last payment of weekly benefits made
under such award or agreement. Once an award for payments

or agreement for settlement as provided by section 86.13 for
benefits under the workers' compensation or occupational
disease law or the lowa occupational hearing loss Act has

been made where the amount has not been commuted, the
commlssioner may at any time upon proper application make

a determination and appropriate order concerning the
entitlement of an employee to benefits provided for in section
85.27.

3. Notwithstanding the terms of chapter 17A, the filing
with the industrial commissioner of the original notice or
petition for an original proceeding or an original notice
or petition to reopen an award or agreement of settlement
provided by section 86.13, for benefits under the workers'
compensation or occupational disease law or the Iowa
occupational hearing loss Act shall be the only act
constituting "commencement" for purposes of this statutory

section.
Sec. 20. Section eighty«five point thirty-four (85.34),
subsection two (2), paragraph r, Code 1979, is amended by

striking the paragraph and inserting in lieu thereof the fol-
lowing:

r. For the loss of hearing, other than occupational hear-
ing loss as defined in section four (4), subsection one (1)
of this Act, weekly compensation during fifty weeks, and for
the loss of hearing in both ears, weekly compensation during
one hundred seventy-five weeks. For occupational hearing
loss, weekly compensation as provided in the lowa occupational
hearing loss Act.

Sec. 21. Section eighty-five point thirty-four (85.34),
subsection three (3), unnumbered paragraph two {2), Code 1979,
1s amended to read as follows:

-9
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Such compensation shall be in addition to the benefits
provided in sections 85.27 and 85.28. No compensation shall
be payable under this subsection for any injury for which
compensation 1s payable under subsection 2 of this section.
In the event compensation has been paild to any person under
any provision of this chapter e¥, chapter 85A or sections
two (2) through fifteen (15) of this Ac¢t for the same 1injury
producing a total permanent disability, any such amounts so

paid shall be deducted from the total amount of compensation
payable for such permanent total disability.

Sec. 22. Section eighty-~-five point thirty-five {85.35},
unnumbered paragraph one (1), Code 1979, is amended to read
as follows:

The parties to a contested case, or persons who are involved
in a dispute which could culminate in a contested case may
enter into a settlement of any c¢laim arising under this
chapter, chapter 85A ex, chapter 86, or sections two {2)

through fifteen (15) of this Act providing for fimnal

disposition of the claim, provided that no final disposition
affecting rights to future benefits may be had when the only
dispute i1s the degree of disability resulting from an injury
for which an award for payments or agreement for settiement
under section 86.13 has been made. The settlement shall be
in writing and submitted to the industrial commissionexr for
approval. The settlement shall not be approved unless evidence
of a bona fide dispute exists concerning any of the following:
Sec. 23. Section eighty-five point thirty-£five (85.35},
subsection seven {7) and unnumbered paragraph two (2), Code
1979, are anended to read as follows:
7. This chapter or chapter 85A, 86 er, 87 or sections
two (2) through fifteen (15) of this Act, applies to the party
making the claim.

Approval by the industrial commissioner shall be binding
on the parties and shall not be construed as an original
proceeding. Notwithstanding any provisions of this chapter

-10~
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and chapters 85A, 86, and 87, and sections two (2) through
fifteen (15) of this Act, an approved settlement shall
constitute a final bar to any further rights arising under
this chapter and chapters 85A, 86, amnd 87 and sectlions two
{2) through fifteen (15) of this Act. Such payment shall
not be construed as the payment of weekly compensation.

Sec. 24. Section eighty-five point thirty-eight (85.38),
subsection two (2), Code 1979, is amended to read as follows:
2. CREDIT FOR BENEFITS PAID UNDER GROUP PLANS. In the

event the disabled employee shall receive any benefits,

including medical, surgical or hospital benefits, under any
group plan covering nonoccupational disabilities contributed
to wholly or partially by the employer, which benefits should

not have been paid or payable if any rights of recovery existed

under this chapter ex, chapter 85A or sections two (2} through

fifteen (15) of this Act, then such amounts so paid to said

employee from any such group plan shall be credited to or
against any compensation payments, including medical, surgical
or hospital, made or to be made under this chapter e¥, chapter
85A or sections two (2) through fifteen (15) of this Act.

Such amounts so credited shall be deducted from the payments

made under these chapters. Any nonoccupational plan shall
be reimbursed in the amount so deducted. This section shall
not apply to payments made under any group plan which would
have been payable even though there was an injury under this
chapter or an occupational disease under chapter 85A or an
occupational hearing loss under sections two {(2) through

fifteen (15) of this Act. Any employer receiving such credit

shall keep such employee safe and harmless from any and all
claims or liabilities that may be made against them by reason
of having received such payments only to the extent of such
credit.

Sec. 25. Section eighty-five point forty-nine (85.49},
unnumbered paragraph one (1), Code 1979, is amended to read
as follows:

-11-
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When a minor or mentally incompetent dependent is entitled
to weekly benefits under this chapter e¥, chapter 85A or
sections two (2) through fifteen {(15) of this Act, payment
shall be made to the clerk of the district court for the
county in which the injury occurred, who shall act as trustee,

and the money coming into hi#s the clerk's hands shall be

expended for the use and benefit of the person entitled thereto
under the direction and orders of a judge of the district
court, in which such county is located. The clerk of the
district court, as sueR trustee, shall gualify and give bond
in such amount as the judge may direct, which may be increased
or diminished from time to time as the court may deem best.
The cost of such bond shall be paid by the county as the court
may direct by written order directed to the aucitor of the
county who shall issue a warrant therefor upon the treasurer
of the county. 1If the domicile or residence of such minor
or mentally incompetent dependent be within the state but
in a county other than that in which the injury to the employee
occurred the industrial commissioner may order and direct
that weekly benefits to such minors or incompetents be paid
to the clerk of the district court of the county wherein they
shall be domiciled or reside.

Sec. 26. This Act is effective January first following
its enactment.

EXPLANATION

This bill incorporates accepted standards of percentage
of hearing loss into the workers' compensation law by providing
new sections entitled the "Iowa Occupational Hearing Loss
Act." The bill defines occupational hearing loss as loss of
hearing, above a certain level, which arises out of and in
the course of employment caused by prolonged exposure to
excessive noise levels. The bill specifies the measurement
of hearing loss and the instruments by which loss shall be
measured, provides that the employer is not liable for
occupational hearing loss suffered by the employee in previous

-12-
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employment 1f the previous loss is established by competent
evidence and that the employer is liable for occupational
hearing loss due to harmful nocise while working for an employer
for a total period of at least ninety days. The bill further
provides that compensation shall not be reduced because of

improved hearing due to the use of a hearing aid. The bill
7 also provides that an employer shall provide an employee,
8 who has suffered occupational hearing loss while in the course
9 of employment, a hearing aid unless it will not materially
10 improve the employee's hearing. An employer is not liable,
11 under certain circumstances, for occupational hearing loss
12 1f the employee fails or refuses to use employer-provided
13 ear protective devices.
14 The current workers' compensation law provides for loss
15 of hearing but does not incorporate specific standards for
16 measuring degree of loss. Sections 16 through 25 of this
17 b1ll make appropriate references to this Act in Chapter 85,
18 Workers' Compensation.
1¢
20
21
22
23

SENATE FIL
5-5234 £ 359
1 Amend Senate File 359 as follows:
2 1. Page 4, line 32, by striking the word "person"
3 and inserting in lieu thereof the word "physician".

5-5234 FILED & ADOPTED * <’/ BY JOHN W
FEBRUARY 28, 1980 . . JENSEN
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SENATE 5
FEBRUARY 18, 1880

@—5124

SENATE FILE 359

Amend Senate File 3529 as follows: _

1. Page 1, by striking lines 14 and 15 and
inserting in lieu thereof the words "twenty-five
decibels 1f".

2. Page 1, by striking line 22 and inserting in
lieu thereof the words "sand, two thousand, and three

thousand Hertz shall be copsidered.

3. Page 2, line 12, by striking the word "amending"

and inserting in lieu thereof the words and figures
“pursuant to chapter seventeen A (17A) of the Code
to amend".

3

4. Page 2, lines 14 and 15, by striking the words
"Written notice of changes shall be given to
enployvers.” ,

5. Page 3, line 7, by striking the word "ear"
and inserting in lieu therecf the word "hearing".

6. Page 3, line 33, by inserting after the word
“"taken" the words "following notice of an occupational
hearing loss claim".

7. Page 4, lines 3 and 4, by striking the words
"eighty-two decibels Amerjcan standard association
(ASA), ninety-three" and inserting in lieu thereof
the words '"ninety-two".

8. Page 4, line 6, by striking the word '"three"
and inserting in lieu thereof the word "four".

9. Page 4, line 9, by striking the word "three
and inserting in lieu thereof the word “four'.

10. Page 4, line 10, by striking the woxrd "three"
and inserting in lieu thereof the word "four®.

11. Page 4, by striking line 12 and inserting
in lieu thereof the words "twenty-five decibels ANSI".

12. Page 4, line 15, by striking the words "eighty-
two decibels ASA, ninety-three" and inserting in lieu
thereof the words "ninety-two'l.

13. Page 4, by striking lines 22 through 27 and
inserting in lieu thereof the words and figure 'be
made by persons licensed as audioclogists under chaptex
one hundred forty-seven (147) of the Code. The
interpretation of the audiometric ex-".

14. Page 4, lines 30 and 31, by striking the words
"an audiologist certified by the American speech and
hearing association' and inserting in lieu thereof
the words "a licensed audiologist®.

15. Page 4, lines 33 and 34, by striking the words
"an audioclogist certified by the American speech and
hearing association’ and inserting in lieu thereof
the words '"a licensed audiologisti.

16. Page 5, line 6, by striking the words "a
hearing loss of the employee' and inserting in lieu
thereof "an average hearing loss of the employee in




. SENATE 6 .
' FEBRUARY 18, 1980

S-5124 BEERN | R -
Page 2 : . o L - " .
1 one or both ears in excess of twenty—flve dec1bels R
2 ANSI or IS0 for the test frequencies of five hundred,
3 one thousand, two thousand, and three thousand Hertz".
4 17. Page 5, line 11, by striking the word "three"
S and inserting in lieu thereof the word “four".
&€ - 18. Page S, line 27, by striking the word
7 Ydisability" and inserting in lieu thereof. the words
8 "the-audiometric examination used to determlne
L 9 occupatlonal hearing loss”. ,
#4010 219. Page 5, line 28, by strlklng the word “and". el
»11 .. 20. Page 6, line 6, by striking the word "hear" L efeT e EED
12 and inserting in lieu thexeof the word "communicate". - IR

13 21. Page 6, line 10, by striking the word “hear" - o S

.14 and inserting in lieu thereof the word "communicate'. L e L e
© §-5124 FILED - " BY COMMITTEE ON LABOR & '

FEBRUARY 14, 1980 . , , *~  INDUSTRIAL RELATIONS

ahuaa{—adJJaén-4>*/r§§- G,7) 'MERLIN HULSE, CHAIRPERSON

:on‘ (5_20/4-5!-? §ag EAS

—;--"“*"“—————"‘"”'”“‘“'*ff“**““Sfﬂﬂ?fE‘1’IIJ§“35€FF"“‘” S SOV U PR
S-5206 S L e
1 Amend Senate File 359 as ‘follows: T e SRR .
2 1. Page 1, Iine 23, by striking the word- B B ' o~
3 "Excess” and J.nsertlng in 11eu thexeof the word ‘ ' .
4 “Excessive” :
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SENATE FILE 359
$-5207

Amend the Senate Commlttee amendment S~ 512u té*-

; Senate File 359 as follows:

3 1. Page 1, by striking lines 35 through 39 and ; i
4 inserting in lleu thereof the following: : =
5 "13.. Page 4, by striking -lines 22 through 27 : -
6 and 1nsert1ng in lieu thereof theé words and Iigures .

7 "be made by persons trained by Fformal course work in 3

8 air conduction audiometry at an accredited educational

g =~ institution or licensed as audiologists under chapter

10 one hundred forty-seven (147) of the Code, as physicians

11 under chapter one hundred forty-eight (148) of the Code,

12 as osteopathic physicians under chapter one hundred

13 ifty (150) of the Code, or as osteopathic physicians

14 and surgeons under chapter one hundted fifty A (150A) _

15 of the Code 1f such llcensed persons are trained in ‘
16 air conduction audiometry.
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lAn Act relating to workers' compensation for occupational

2 hearing loss.
3BE 1T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
4
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6
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9
10 sme———— = New Language
1 by the Senate
Iz * = Language Stricken
14 by the Senate
15
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17
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k2 % SENATE FILE 359
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1 Anend Senate File 359 as follows:

2 1. Page 6, line 10, by inserting after the
3 word "to" the words "hear anc".
4 2. Page 6, line 14, by inserxting after the
5 word "to" the woxds "hear and".
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Section 1. NEW SECTION. Sections two {(2) through fifteen .
(15) of this Act shall be known as the "lowa occupational
hearing loss Act'.

Sec. 2. NEW SECTION. All employers as defined in chapter
eighty~five (85) of the Code are subject to sections two (2)
through fifteen (15) of this Act.

Sec. 3. NEW SECTION. All employees as defined in chapter
eighty-five (85) of the Code who incur an occupational hearing

O 0 O N b W N

loss arising out of and in the course of employment, are
subject to sections two (2) through fifteen (15) of this Act.
Sec. 4. NEW SECTION.
1. '“Occupational hearing loss" means a permanent sen-

—_
- o

o
w oW

sorineural loss of hearing in one or both ears in excess of

P_J
IS

twenty-five decibels if measured from international standards

[
un

organization or American national standards institute zero

[
[#))

reference level, which arises out of and in the course of

[ ad
~J

employment caused by prolonged exposure to excessive noise

=t
X

levels. '

In the evaluation of occupational hearing loss, only the
hearing levels at the frequencies of five hundred, one thou-
sand, two thousand, and three thousand Hertz shall be
considered.

2. "Excessive noise level" means sound capable of
producing occupational hearing loss.

Sec. 5. NEW SECTION. An excessive noise level is sound
which exceeds the times and intensities listed in the following
table:

Duration Sound level, Duration sound level,

[ T S I
O W

o8]
[3+]

(ST ST 8
o W

N RN W
O MO 9,

per day dBA slow per day dBA slow

("
Q

hours ‘ response minutes response
8 90 52 106

7 91 45 107

6 a2z 37 108

5 93 33 109

4 1/2 94 30 110 - .

W W wwWw
Nk WN P
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14
15
lé
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

s.r. 359 =a.r.

4 95 26 111
3 1/2 96 22 112
3 97 ' 18 113
21/2 98 16 114
2 1/4 99 i5s 115
2 100 No exposure Greater than
1 3/4 101 permitted 115
11/2 102

1 1/4 103

11/8 104

1 105

The industrial commissioner may promulgate rules pursuant

to chagter seventeen A {17A) of the Code to amend this table
based upon changes recommended in nationally recognized

consensus standards.

An employer shall immediately inform an employee if the
employer learns that the employee is being subjected to sound
levels and duration in excess of those indicated in the above
table. 1In instances of occupational hearing loss alleged
to have occurred, either in whole or in part prior to the
effective date of this Act, an employer shall provide upon
request by an affected employee whatever evidence is available

to the employer of the date, duration, and intensities of
noise to which the employee was subjected in employment.

Sec. 6. NEW SECTION. Compensation is payable for a maximum
of one hundred seventy-five weeks for total occupational

hearing loss. For partial occupational hearing loss
compensation is payable for a period proportionate to the
relation which the calculated binaural, both ears, hearing
loss bears to one hundred percent, or total loss of hearing.
Sec. 7. NEW SECTION. Compensation is not payable to an
employee who willfully fails to submit for reasonable periodic

physical and audiometric examinations. Reasonable written
notice of the dates and times of examinations reguired by
the employer shall be given the employee. Examinations shall

-2
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1
2
3
4
5
6
7
8
9
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be scheduled during times the employee, examining pexsconnel,
and examination facilities are reasonably available. Physical
and audiometric examinations shall be at the expense of the
employer. The employee shall be compensated for any time
lost from work occasioned by employer examinations.
Compensation 1S not payable to an employee 1if the employee
fails or refuses to use employer-~provided hearing protective
devices required by the employer and communicated in writing
to the employee at the time the employee is employed or at
the time the protective devices are provided by the employer.
Sec. 8. NEW SECTION. A claim for occupational hearing
loss due to excessive noise levels may be filed six months

after separation from the employment in which the employee
was exposed to excessive noise levels. The date of the injury
shall be the date of occurrence of any one of the following
events:

1. Transfer from excessive noise level employment by an
employer.

2. Retirement.

3. Termination of the employer-employee relationship.

The date of 1injury for a layoff which continues for a
period longer than one year shall be six months after the
date of the layoff. However, the date of the injury for any
loss of hearing incurred prior to the effective date of this
Act shall not be earlier than the occurrence of any one of
the above events.

Sec. 9. NEW SECTION. Pure tone air conduction audiometric

instruments, properly calibrated according to accepted national
standards used to define occupational hearing loss shall be
used for measuring hearing loss, and the audiograms shall

be taken and the tests given in an environment such as is
prescribed by accepted national standards. 1If more than one
audiogram is taken following notice of;gg_pccugational hearing.

loss claim, the audiogram having the lowest threshold will

be used to calculate occupational hearing loss. I1f the losses

-3-
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of hearing average less than those levels that constitute
an occupational hearing loss, the losses of hearing are not
a compensable hearing disability. If the losses of hearing
average ninety-two decibels American naticonal standards
institute (ANSI)} or international standards organization
(IsO), or more in the four frequencies, then the losses are
total, or cne hundred percent, compensable hearing loss.

In measuring hearing impairment the lowest measured losses

O w0k W N e

in each of the four freguencies shall be added together and

[
[

divided by four to determine the average decibel loss. For
11 each resulting decibel of loss exceeding twenty-five decibels
12 ANSI or ISO, an allowance of one and one-~half percent shall
13 be made up to the maximum of one hundred percent, which is

14 reached at ninety-two decibels ANSI or ISO. In determining
15 the binaural percentage of loss, the percentage of impairment
16 in the better ear shall be multiplied by five. The resulting
17 figure shall be added to the percentage of impairment in the
18 poorer ear, and the sum of the two divided by six. The final
19 percentage shall represent the binaural hearing impairment.

20 Audiometric examinations shall be made bz persons trained
21 bz formal course work in air conduction audiometrz at an

22 accredited educational institution or licensed as audiologists
23 under chaPter one hundred forgxrseven (147) of the CodeE as

24 Ehzsicians under chapter one hundred forty-eight (148) o%

25 the Code, as osteoEathic Ehxsicians under chagter one hundregw
26 fiftz $1502 of the Code, or as osteogathic Ehxsicians and
27 surgeons under chagter one hundred fiftx A 5150Az of the Code

28 if such licensed perscons are tralned in alr conducthgb
S —
29 audiometry. The 1nterpretat10n of the auvdiometric eiamlnatlon
30 shall be by the employer s regular or consulting physician
31 who 1s trained and has had experience with such interpretation,

32 or by a licensed audiologisg. If the employee disputes the

33 interpretation, the employee may select a thsician similarly

34 trained and experienced or a licensgd audiologist to give

35 an interpretation of the audiometric examination. This section

-4-
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1
2
3
4
5
6
7
8
9

i1s applicable in the event of partial permanent or total
permanent occupational hearing loss in one or both ears. '
Sec. 10. NEW SECTION. The employer shall communicate

to the employee, in writing, the results of an audiometric
examination or physical examination of an employee which

reflects an average hearing loss of the employee in one or
L R _—

both ears in excess of twenty~five decibels ANSI or IS0 for

— PP -

the test freqpencies of five hundred, one thousand, two
- —

thousandi and three thousand Hertz, as soon as practicable

after the examination. The communication shall include the

=
[

name and address of the person conducting the audiometric

(=]
o

examination or physical examination, the kind or type of test

fur
W

or examinations given, the results of each, the average decibel

=
>

loss, in the four frequencies, in each ear, if any, and, if

[
th

known to the employer, whether the loss is sensorineural

[aed
Lex]

hearing loss and, if the hearing loss resulted from another

=
~J

cause, the name of the cause.
Sec. 11. NEW _SECTION. An employer is liable, as provided
in this Act and subject to the provisions of chapter eighty-

[
o

N
[ B To

five (85) of the Code, for an occupational hearing loss to

[2M]
[

which the employment has contributed, but if previous hearing

ko
28]

-loss, whether occupational or not, is established by an

2%
w

audiometric examination or other competent evidence, whether

o
[

or not the employee was exposed to excessive noise level

[3N]
n

within six months preceding the test, the employer is not

o]
o))

liable for the previous loss, nor is the employer liable for

38}
=]

a loss for which compensation has previously been paid ox

]
o

awarded. The employer is liable only for the difference

[
[T

between the percent of occupational hearing loss determined

W
o

as of the date of Ehe audiometric examination used to determigﬁ.

gccugational hearing loss and the percentage of loss

established by the preemployment audiometric examination.

*
w w w
W o e

An amount paid to an employee for occupational hearing loss

w
Y

by any other employer shall be credited agéinst compensation
payable by an employer for the hearing loss. An employee .

W
(54}
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shall not receive in the aggregate greater compensation from
all employers for occupational hearing loss than that provided
in this section for total occupational hearing loss. A payment
shall not be made to an employee unless the employee has
worked 1n excessive noise level employment for a total period
of at least ninety days for the employer from whom compensation
is claimed.

Sec. 12. NEW SECTION. A reduction of the compensation
payable to an employee for occupational hearing loss shall

not be made because the employee's ability to communicate

may be improved by the use of a hearing aid. An emplover
who is liable for occupational hearing loss of an employee

is required to provide the employee with a hearing aid unless
it will not materially improve the employee's ability to

communicate.
w

Sec. 13. NEW SECTION. Payments of compensation and
compliance with other provisions of sections two (2) through

fifteen (15) of this Act by the emplover or the employer's
insurance carrier in accordance with the findings and orders
of the industrial commissioner or a court making a final
adjudication in appealed cases, discharges the employer from
further obligation.

Sec. 14. NEW SECTION. Chapters seventeen A (17A), eighty~
five (85), and eighty-six (86) of the Code, so far as

applicable, and not inconsistent with sections two (2) through
fifteen (15) of this Act, apply in cases of compensable
occupaticnal hearing loss.

Sec. 15. NEW SECTION. The industrial commissioner has
jurisdiction over the operation and administration of the

compensation provisions of sections two (2) through fifteen
{15) of this Act.

Sec. 16. Section eighty-five point three (85.3), subsec-
tion two (2), Code 1979, is amended to read as follows:

2. Any employer who is a nonresident of the state, for
whom services are performed within the state by employees

—6-
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entitled to rights under this er chapter, chapter 85A or .
sections two (2) through fifteen (15) of this Act, by virtue
of having such services performed shall be subject to the

jurisdiction of the industrial commissioner and to all of
the provisions of this chapter, chapters 85A, 86, ard 87,
and sections two (2) through fifteen (15) of this Act, as

to any and all personal injuries sustained by an employee

arising out of and in the course of such employment within
this state.

In addition to those persons authorized to receive personal
service as in civil actions as permitted by chapter 17A, such
employer shall be deemed to have appointed the secretary of
state of this state as its lawful attorney upon whom may be
served or delivered any and all notices authorized or reguired
by the provisions of this chapter, chapters 8547, 86, 87, and
17A, and sections two (2) through fifteen {15) of this Act,
and to agree that any and all such services or deliveries
of notice on the secretary of state shall be of the same legal .
force and validity as if personally served upon or delivered

to such nonresident employer in this state.

Sec. 17. Section eighty-five point twenty (85.20), Code
1979, is amended to read as follows:

85.20 RIGHTS OF EMPLOYEE EXCLUSIVE. The rights and
remedles provided in this chapter ex, chapter 85A or sections
two {2) through fifteen (15) of this Act for an employee o¢on

account of injury e¥, occupational disease or occupational

hearing loss for which benefits under this chapter e¥, chapter
85A oxr sections two (2) through fifteen (15) of this Act are

recoverable, shall be the exclusive rights and remedies of

such employee, his the emplovee's personal or legal

representatives, dependents, or next of kin, at common law
or otherwise, on account of such injury ex, occupational

disease, or occupational hearing loss against his or her

employer; or any other employee of such employer, provided
that such injury e¥, occupational disease, or occupational .

-Ta
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hearing loss arises out of and in the course of such employment

and is not caused by the other employee's gross negligence
amounting to such lack of care as to amount to wanton neglect
for the safety of another.

Sec. 18. Section eighty-five point twenty-two (85.22),
unnumbered paragraph one (1), Code 1979, is amended to read
as follows:

when an employee receives an injury or incurs an

occupational disease or an occupational hearing loss foxr which

compensation is payable under this chapter ex, chapter 85A
or sections two (2) through fifteen (15) of this Act, and
which 1njury or occupational disease or occupational hearing

loss is caused under circumstances creating a legal liability
against some person, other than his or her employer or any
employee of such employer as provided in section 85.20 to

pay damages, the employee, or his the emplovee's dependent,

or the trustee of such dependent, may take proceedings against
hxs the employer for compensation, and the employee or, in
case of death, hzs the employee's legal representative may

also maintain an action against such third party for damages.
When an injured employee or his the employee’s legal

representative brings an action against such third party,

a copy of the original notice shall be served upon the employex
by the plaintiff, not less than ten days before the trial

of the case, but a failure to give such notice shall not
prejudice the rights of the employer, and the following rights
and duties shall ensue:

Sec. 19. Section eighty-five point twenty-six (85.26),
subsections one (1), two (2) and three (3), Code 1979, are
amended to read as follows:

1. No original proceedings for benefits under this chapter,
chapter 85%A or 86 or sections two (2) through fifteen (15)
cf this Act, shall be maintained in any contested case unless

such proceedings shall be commenced within two years from
the date of the occurrence of the injury for which benefits

-8~
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are claimed except as provided by section 86.20. .
2. Any award for payments or agreement for settlement
provided by section 86.13 for benefits under the workers'

compensation or occupational disease law or the Iowa

occupational hearing loss Act may, where the amount has not

been commuted, be reviewed upon commencement of reopening
proceedings by the employer or the employee within three years
from the date of the last payment of weekly benefits made

O O 0 N e w

under such award or agreement. Once an award for payments

[
(o]

or agreement for settlement as provided by section 86.13 for

—
—

benefits under the workers' compensation or occupational

[
b

disease law or the Iowa occupational hearing loss Act has

-
L

been made where the amount has not been commuted, the

=4
S

commissioner may at any time upon proper application make

[ad
(5]

a determination and appropriate order concerning the

=
()]

entitlement of an employee to benefits provided for in section

17 85.27.
18 3. Notwithstanding the terms of chapter 17A, the filing .
19 with the industrial commissioner of the original notice or

3
<

petition for an original proceeding or an original notice

oV ]
=

oxr petition to reopen an award or agreement of settlement

¥
M

provided by section 86.13, for benefits under the workers'

3]
[}

compensation or occupational disease law or the Iowa

K
W

occupational hearing loss Act shall be the only act

b
9]

constituting "commencement" for purposes of this statutory

b
o}

section.

[\M]
~J

Sec. 20. Section eighty-five peoint thirty-four (85.34),

[+
[40]

subsection two (2), paragraph r, Code 1979, is amended by

o
W

striking the paragraph and inserting in lieu thereof the fol-

W
e}

lowing:

W
(-]

r. For the loss of hearing, other than occupational hear-

W
38 ]

ing loss as defined in section four (4), subsection one (1)

W
w

of this Act, weekly compensation during fifty weeks, and for

W
s

the loss of hearing in both ears, weekly compensation during
one hundred seventy-five weeks. For occupational hearing .

W
W
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loss, weekly compensation as provided in the Iowa occupational
hearing loss Act.

Sec. 21. Section eighty-five point thirty-four (85.34),
subsection three (3), unnumbered paragraph two (2), Code 1979,
is amended to read as follows:

Such compensation shall be in addition to the benefits
provided in sections €5.27 and 85.28. No compensation shall
be payable under this subsection for any injury for which
compensation is payable under subsection 2 of this section.

In the event compensation has been paid to any person under
any provision of this chapter er¥, chapter 85A or sections

two (2) through fifteen (15) of this Act for the same injury
producing a total permanent disability, any such amounts so

paid shall be deducted from the total amount of compensation
payable for such permanent total disability.

Sec. 22. Section eighty~five point thirty-five (85.35),
unnumbexed paragraph one (1), Code 1979, is amended to read
as follows:

The parties to a contested case, or persons who are involved
in a dispute which could culminate in a contested case may
enter into a settlement of any claim arising under this
chapter, chapter 85A e¥, chapter 86, or sections two (2)
through fifteen (15) of this Act providing for final
disposition of the claim, provided that no final disposition

affecting rights to future benefits may be had when the only
dispute is the degree of disability resulting from an injury
for which an award for payments or agreement for settlement
under section 86.13 has been made. The settlement shall be
in writing and submitted to the industrial commissioner for
approval. The settlement shall not be approved unless evidence
of a bona fide dispute exists concerning any of the following:

Sec. 23. Section eighty-five point thirty-five (85.35%5),
subsection seven (7) and unnumbered paragraph two {2), Code
1979, are amended to read as follows:

7. This chapter or chapter 85A, 86 e¥, 87 or sections

-10~
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

two (2) through fifteen (15) ¢of this Act, applies to the party
making the claim.
Approval by the industrial commissioner shall be binding

on the parties and shall not be construed as an original

proceeding. Notwithstanding any provisions of this chapter
and chapters 85A, 86, amd 87, and sections two (2) through
fifteen (15) of this Act, an approved settlement shall

constitute a final bar to any further rights arising under
this chapter and chapters 85A, 86, ard 87 and sections two
(2) through fifteen {(15) of this Act. Such payment shall
not be construed as the payment of weekly compensation.

Sec. 24. Section eighty-five point thirty-eight (85.38),
subsection two (2), Code 1979, is amended to read as follows:

2. CREDIT FOR BENEFITS PAID UNDER GROUP PLANS. In the
event the disabled employee shall receive any benefits,
including medical, surgical or hospital benefits, under any
group plan covering nonoccupational disabilities contributed
to wholly or partially by the employer, which benefits should
not have been paid or payable if any rights of recovery existed
under this chapter er, chapter 85A or sections two (2) through

fifteen (15) of this Act, then such amounts so paid to said

employee from any such group plan shall be credited to or
against any compensation payments, including medical, surgical
or hospital, made or to be made under this chapter e¥, chapter
85A or sections two (2) through fifteen (1S) of this Act.

Such amounts so credited shall be deducted from the payments

made under these chapters. Any nonoccupational plan shall
be reimbursed in the amount so deducted. This section shall
not apply to payments made under any group plan which would
have been payable even though there was an injury under this
chapter or an occupational disease under chapter 85A or an
occupational hearing loss under sections two (2) through

fifteen (15) of this Act. Any employer receiving such credit

shall keep such employee safe and harmless from any and all
claims or liabilities that may be made against them by reason

=11~
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of having received such payments only to the extent of such
credit.

Sec. 25. Section eighty-five point forty~nine (85.49),
unnumbered paragraph one (1), Code 1979, is amended to read
as follows:

wWhen a minor or mentally incompetent dependent is entitled
to weekly benefits under this chapter er, chapter 85A or
sections two (2) through fifteen (15) of this Act, payment
shall be made to the clerk of the district court for the
county in which the injury occurred, who shall act as trustee,

and the money coming into ki#s the clerk's hands shall be

expended for the use and benefit of the person entitled thereto
under the direction and orders of a judge of the district
court, in which such county 1s located. The clerk of the
district court, as sueh trustee, shall qgualify and give bond
in such amount as the judge may direct, which may be increased
or diminished from time to time as the court may deem best.
The cost of such bond shall be paid by the county as the court
may direct by written order directed to the auditor of the
county who shall issue a warrant therefor upon the treasurer
of the county. If the domicile or residence of such minor
or mentally incompetent dependent be within the state but
in a county other than that in which the injury to the employee
occurred the industrial commissioner may order and direct
that weekly benefits to such minors or incompetents be paid
to the clerk of the district court of the county wherein they
shall be domiciled or reside.

Sec. 26. This Act is effective January first following
its enactment.

SF 359
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SENATE FILFE 359

AN ACT
RELATING TO WCRKERS' COMPENSATION FOR OCCUPATIONAL HEARING

LOS5.

BF IT ENACIED BY THE GENERAL ASSEMBLY QF THE STATE OF I10WA:

$section 1. NEW SECTIQMN. Sections two (2) through fiftcen
{15) of this Act ghall be khown as the "lowa occupational
hearing loss ActY.

Sec. 2. NiEW SECTION. All employers as defined in chapter
eighrty-five (85) of the Code are subject Lo sections two (2)
througn fifteen (15) of this Act.

Sec. 3. NEW SECTION. All employees az defined 1n chapter
elghty-five (85) of the Code who incur an occupational hearing
lose arising out of and in the course of employment, are
subject to sectlons two (2) through fifteen (1%) of this Act.

S¢c. 4. NEW SECTICN.

1. “Ceocupatlonal hearing loss" means a permanent sen-
sorinevral loss of hearing i1n one or both warg in axcess of
twenty-five decibels 1f measured from international standards
organization or American national standards institute zero
reference level, which arises out of and i1n the course of
employnent. caused by prolonged exposure to excessive noise
levels.

In the evaluation of occupational hearing loss, only the
hearing levels at the frequencies of tive hundred, one thou-
sand, two thousand, and three thousand Hertz shall be
considered.

2. "Excessive nolsae level" means sound cdpable of producing
Gccupationai hearing loss.

Selute File 3%9, P. 2

Sec. 5. NEW SECTION. An excessive roise level is sound
“hich exceeds the times and intensities listed in the following
table:

Duration Sound level, Duration Sound leve!l,
per day dBA slow per day dBA slow
hours tesponse uinutes response
a 20 52 196

al 45 197

92 37 108

93 33 109

34 30 110

9% 26 ill
172 94 22 112

27 rE 113
172 98 i6 114
L/4 99 1% ils

100 No exposure Greater than
374 101 permitted 115
1/2 102
1/4 103
1/8 104

105
the 1ndustrial commissioner pay promuligate rules pursuant
t¢ chapter seventeen A (17A) of the Code to amend this table

-
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13
1
1
L
1

based upon changes recormended in nationally recognized
consensus standards.

An employer shall immediately inform an cmployee if the
erployer learns that the employee is being subjected to sound
levels and duration in excess of those indicated in the above
tabie. In instances of occupational hearing loss alleged
tc have cccurred, either in whole or in part prior te the
effective date of this Act, an employer shall provide upon
request oy an affected employee whatever evidence is available
to the employer of the date, duration, and intensities of
noise to which the employee was subjected in employment.

w

-
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Sec. &. KEW SECTION. C(ompensation is payable for a maximum
of one hundred seventy-five weeks for total occupatignal
nearing loss. ¥or partial occupational hearing loss
corpensation is payable for a period proporticnate to *he
relation which the celculated binaural, both ears, hearing
loss bears Lo one hundred percent., or total loss of bearing.

§ec. 7. NEW SECTION. Corpensation 1s noet payable %o an
amployee whe willfully fails to submit for reasonable perindic
physical and audiometric examinations. Reasonable written
roticae of the dates and timkes of examinat:ons required by
the emplover shall be given the emploveec. Fxaminations shall
be scheduled during times the employee, examining perscnnel,
angé examination facilities sre reasonably available. Fhysical
and audiometric examlhations shall be at the expenso of the
exployer. ‘Tne «mplovee shall be compensated fcr any time
lost frorm work cccasioned by empleyer examinatlonsg.
LUocmpensation is not payable to an employee 1f the crployec
taila ¢r refuses ¢ use employer~provided hearing prosective
devices requirced by tne employer and communicated in writing
to the amplovee a%t the time the employea 15 employed or at
the time the protective devices are provided by the employer.

Sec. 8. NWEW SRECTION. A claim for cccapational hearing
loss due to excessive nolise levels may be flled six ronths
after separation from the employment in which Lhe emplovee
wug exposed to excessive noilse levels. The date of the injury
shall be the date of occurrence of any one of the following
events:

1. Transfer from excassive noise leve! employment by an
enplovyer.

2. Retirement.

3. Termination of the employer-employee relationehip.

The date of injury for a layocff which continuee for a
period longer than one yvear shall be si1x monihs after toae
date of the layoff. However, the date of the injury for any
lose of hearwing incurved prior to the effective date ¢f this
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Azt shall not be earlier than the cccurrence of any one of
the above events.

Sec. 9. NEW SECTION. Pure tone air conduction audionetric
instruments, properly calibrated according Lo acsepted national
standarde used to define occupational hearing loss shall be
uged for measuring hearing loss, and the audiograms shall
be taken and the tests given in an enviromnment such as 15
prescrined by acoepted national standards. If rore than one
audiogram is taxen following rotice of an occupational hearing
less claim, the audiogram having the lowest threshold will
pDe used to calculate occupational hearing loss. [f the losses
¢f hearing average less than tnose levels that constitute
an occupational hearing loss, the lasses of hearing are not
a compensable hearing disability. If the leosses of hearing
average ninety-two decibels American national standards
institute (ANSI) ov interrational standards organization
[1580). or more i1 the four frequencies, ther the losses are
total, or one hundred percent., compensable hearing loss.

In measuring hearing impaliment the lowest measured losses

cn sach af rthe four freguencies shall be added togethar and
divided by four te determine the average decibel loss. For
eacn resulting decibel of i1osg exceeding twenLy-tive decibvels
ANSI or 180, an sallowance of one and one-half gpercent shall
be rade up to the maximum of one hundred percent. wnich is
reached av ninety-two decibels ANSI or 18C. In determining
the bitaural percentage of lose, the percertage of impairment
1n the better ear shall be oultipliied by five. Tne resulting
figure shali be added to the percentage of i1mgalrment in the
poorer ear, and the sum of the two divided dy six. The final
perventage shall represent Lhe binaural hearing impairment.
Audionetrrc examinations sphal. be made by persons trained

by formal course work in airr conduction audioretry at an
accredited educational institution or liacensed as audiologists
under chapter one hundred forty-seven {(i47) of the Code. as
ghysiclans under chapter one hundred forty-eight (148) of
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tae Code, as osteopathic physicians under chapter one nundred
fifty (150) of the Code, or as osteopathie physicians and
surgeons under chapter one nundred fifty A (1504) of tae Code
it such [icensed persons are trained an air condeataion
audioretry. The interpretation of the audiemetric examination
shall be by the enplover's regular or consultiag paysialan

who 18 trained and has had experience with guca Interpretation,
or by & licensed audiologist. {f the empleyee disprtes the
interpratation, the emplovee nhay select a ghysician gimlarly
trained and experienced or a livensed audiolaglist to give

an interpretation of the aadiometric examnatien. This section
15 appiicable in the event of partial perranent ot total
permdnent. occupational hearing loss 1n one or both ears.

Sec, 10, NEW $ECTION. The erployer shall comrunicate
to the employeas, 1n writing, the results of an audicmetric
exanination or physical examination of an employee which
reflects an average hearing loss of the enployee in one or
both ears in excess of Lwenty-five decibels ANSI or 180 fter
the test frequencies of five hundred, one thousand, iwo
thousand, and three thousand Hertz, as soon as practicable
after the examination. The communicatlon shall include the
pame and address of the person conducting the audiomegric
examination or physical examination, the kind o<t Lype of test
or exaninations given, the results of each, the average decibel
loss, 1n the four trequencies, in ecach ear, 1f any., and, 1f
known to the employer, whether the loss 16 sensorineural
hearing loss and, if the hearing loss regulted from another
cause, the name of the cause.

Sec. 11, NEW SECTIOR. An employer is liable, as provided
in this Act and subject to the provasions of chapter eightly-
five (85) of the Code, for an ¢ccupational hearing loss to
which the employment has contrabuted, but if previous hearing
logs, whether occupational or not, is cstablished by an
audicmetric examination or other competent evidence, whether

or notl the enployee was exposed Lo excessive noise level
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witnzn £1x% cponths preceding the test, the erployer 15 not
liable for the wrevious loss, nor s the employer liabie for

& loss tor which <orpensataon has previously cesn pard or
awatded. The erployer 18 liable only for the difierence
between the percent of cucupational heariny loss detertined

At of the date of the audlometric examination uséed to deternne
ocaupational hearinyg iogss and the peicentage of loss
established by toe preecployment audionmetric examinaticn.

An ameunt pajd to an employee for ocgupational hearing loss

by any other employer shall be credited agalnst compensaticn
pavable by an ewployer fo: the nearving loss. An erployee

shall oot receive in toe agyregate greater conpensalion fraom
all ecployers for occupational hearing Joss than that provided
in this sectien for total ocfupational hearing loss. A peayment
sna.l not be made to an employee unless the employee nas

worked 150 excessive nolse level erployment for o wotal period
ot at least ninety days for the employer from whom compensation
is <laimed.

Sce. L2, NEW SECTION. A reduction of the compensation
parvable to an employee for occcupational aearing lass shall
net be made because the ewmplovee's ability to comuunicate
may be inproved by the use of & hearirng aid., An cnployer
who 1% liable for occupational hearing lass of an ewployee
15 required to provide the employse with 4 heating aid unless
1t will not materially irprove the employee's ability to
communlcate.

Sec. 13. HEW SECTION. Paywents of compensation and
compliance with other provisions of sectaions two (2) through
fifteen {15) of this Act by the employer or the employer's
insurance carrler in accuordance with the findings and orders
of the industrial commigsioner or a court making & final
adjudication in appealed cases, dlscharges the cmployer from
further obligation.

Sec. l4. Chapters seventeen A (17A), eighty-
five (8%), and eighty-six (36) ¢f the Code, so far as

b
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applicable, and not inconsistent with sections two (2) through
fifteen (1%) of this Act, apply in cases of compensable
occupational hearing loss.

Sec. 15, KEW SECTION. The industrial cormissiouer has
jurisdiction over the operation and administration of the
compensation provisions of sections two (2) through fifteen
(15) of this Acst,

Sec. i6. Section eighty-five point three (BS.3). subsec~
tion two (2). Code 1979, i& anended to recad as fellows:

2. Any ecployer who 1s a nenresident of the state, for
whom services are pertormed within the state by employees
entitled to rights under this er chapter. chapter 854 or
sectione two (2) through fifteen (15) of this AcL, by virtue

of having s.ch services perforwed shall be subject to the
jurisdiction of the industrial commissioner and to all of
the provisicns of this chapter, chaplers 85A. 86, and 87,
and sections two (2) through fifteer (15) of this Act, as

to any and ail personal injuries sustained by an employee
arising out of and in the course of such employrent within
this state.

In addition to those persons authorized to receive personal
service as in civil actions as permitted by chapter L7A, such
employer suall be deemed to have appolnted the secretary of
state of this state as ite lawful attorney upon whom may be
served or delivered any and all notices authorized or reguired
by the provisions of this chapter. chapters 85A, &6, 87, and
17A. and sections two (2) through fifteen {l5) of this Act,
and to agree that any and all such services or deliveries

of notice on the secretary of state shall be of the same legal
force and validity as if personally served upon or delivered
to such nonresident employer in this state.

sec. 17. S$ection eighty-five polint tuenty (85.20}), Code
1979, 1is amended to read as follows:

85.20 RIGHIS OF EMPLOYEE EXCLUSIVE. The rigots and
remedies provided in this chapter ey, chapter 3%5A or s2ctions
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two {2) chrough fifteen {15} of thisz Act for an egpioyee oOn

account of i1njury e¥, occupational disease or occupational
hearing loss for which benefite under this chapter sr, chapter
ESA or sections twg (2) through fifteen {1S) of this Act are
recoverable, shall be the exclusive rights and remedies of

representatives, dependents. or next of kin, at common law
or otherwise. onh account of such injury s¥, occupational
disease, or occupational hearing loss againet his ot her

employer: or any other employee of such employer, provided
that such injury ee, occupational discase, of oceupational

hearing loss arises out of and in the course ¢f such employment
and i1s not caused by the other employee’s gross negligence
amounting to such lack of care as Lo amount to wantob neglect
for the safety of another.

Sec. 18. Section eighty-five point twenty-two (85.22).
unnhurbered paragraph one (1), Code 1979, is anended to read
as follows:

when an enployee receives &n 1lnjury Or LOCUrs an
occupational disease or_an cccupational hearing loes for which
compensation is payable under this chapter e, chapter 85A
or cections two (2} through fifteen (15} of this Act. and
which injury or ocecupational disease or occupational hearing

1088 is caused under circumstances creating a iegal liability
againet some person, other than his or her employer or any
amployee of such erployer as provided in section 85.20 to

pay damages, the employee, or his the cmployee's dependent,

or the trustee of such dependent, may take proceedings against
kis the employer for compensation, and the employee or, 1n
case of <death, hse the employes's legal representative may
also maintain an action against such third party for damages.
when an injured employse or his the erployee's legal
representative brings an action against such third party,

a copy of the original notice shall be served upon the employer
by the plaintiff, not less than ten days before the triai
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of the case, but a failure o give suca notlce Shali nut
prejudice the rights of the employer, and tae following riaghts
and dutics shall ensue:

sec. 1%. Section eighty-five point twenty-s1x (85,261,
subsections one (1), two {2) and three (3}, Code 1979, are
amendad Lo read as follows:

1. Mo original proceedings for benafits under this chapter
chapter %A ot 86 or sections two (2] through fifteen {(1%)

of thag Act, shall ke aintained in any contested case unless
zuch proceedaings shall be cormenced within two years from

the date of the occurrence of the injury for whicn benefits
are claimed except as provided by section 86.20.

2. Any award for payments or agrecment for settlerent
provided by section 86.13 for benetits under the workers'
compensation or occupational disease law or the lowa
ogcupational hearing lose_hct may, where the amount has not
been cormuted, be reviewed upon commencement of recpening
proceedings by the employer or the employee within thiee years
from the date of the last payment of weckly benefits made
uider such award or agreement. Once an award for payments
or agreement for settlcment as provided by section #6.13 for
penefits under the workers' compensation or occupational
disease law or the lowa occupational hearing loss Act has
been madce where the amount has not been commuted, the

commissioner oay at any tisme upon pruper application make

a determination and appropriate order concerning the
entitlement of an employee to bencilts provided for in section
85.27.

3. Notwithstanding the terms of chapter 174, the filing
with the industrial commissioner of the original hotice or
petition for an original proceceding or an original notice
or petition to reopen an award or azgreement of settlement
provided by section 86.13, for benctits under the workers'
compensation or occupatienal discase law or the Towa
occupational hearing loss Act shall be the only act
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constituiiag Ccomrencenent” for purposes of this statutory
Geetion.

sec. 200 Secticn eighty-five point thirty-four (85.34),
subsection two (2}, patagraph r, Code 1979, is amended oy
sTriking the patagraph and inserting 1o Iiew thereof the fol-
lowinag:

r. FPor the loss of hearing, other than cocupations. hedar-
1ng luss as defined 1n section tour {4%). subsection one (1)
of this Act, weekiy compensation during fifty weecks, and tor
the loss of hearing 1n both cars, weekly compensation duriag
one aunkdred seventy-flve weeks. For oscupational hearing
loss, weekly compensation as provided in the Iowa occupational
nearing loss Act.,

Sec, 21. Section eighty-five porat thirty-four (8%.34).
subsection three (3), uanumbered paragraph twe {(2). Code 1979,
15 amended to cead as follows:

Such compensation shall be in addition to the benefits
provided in sectiony 85.27 and B85.28. Ho conpensation shall
be payable under this subsection tor any injury for which
compensation is paysble under subsection 2 0f this section,
In the event compensation has been pald to any person under
any provision of this chapter ey, chapter 8%A oI sections

producing a total permanent disability, any such amounts 30
paid shall be deducted from the total anount of compensation
payable for such pernanent total disability.

Sec. 22. Section ecighty-five point thirty-five {B5.35},
unnurbered paragraph one (1), Code 1979, 1s amended to read
as follows:

The parties to a contested case, or per=ons who are invoived
in a dispute which could culminate in a contested case may
enter into a scttlement of any claim arising under this
chapter., chapter 8SA e¥, chapter 86, or sections two (2}

disposition ot the claim, provaded that ne final dispogsition
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aftecting rights to future benefits may be had when the only
digpute is the degree of disability resulting from an injury
for which an award for payments or agreement for settlerent
under section 86.13 has been made. The settlecent shall be
in writing and subnitted to the industrial commissionet for
approval. The settlement shall not be apptoved unless evidenhce
of a bona fide digpute exists concerning any of the following:
Sec. 23. Section eighty-five point thirty-five (85.35),
subsection seven (7} and unnumbered paragraph two (2), Code
1979, are amended to read as follows:
7. This chapter or <chapter B5A, 86 ey, 87 or sections
two (2) through fifteen (15) of this Act, applies to the party
making the claim.

Approval by the industrial cormissioner shall be binding
op the parties and shall not be construed as an original
proceeding. HNotwithstanding any provisions of this chapter
and chaptere 85k, 86, amd 87, and sections two (2) through
fifteen (i>) of this Act, an approved sett]emont shall
constitute a finmal bar to any further raghts arising under
this chapter and chapters 85SA, A6, and 87 and scctions two
(2) through fifteen (15} of this Act. Such payment shall
not. oe coenstrued as the payment of weekly compengation.

$ec. 24, Section elghty-=five point thirty-cight (85.38),
subsection twe (2), Code 1979, 1s amended to read as follows:

2. CREDIT FOR BEMEFITS PAID UNDER GROUP PLARS. In the
event the disabled eoployee shall receive any benefits,
1ncluding medical, surgical or hospital benetits, under any
group plan covering nonoccupational disabilities contraibuted
to whol.y or partially by the cnployer, which penetfits should
not. have been paid or payable 1f any rigats of recovery existed
under this chapter er, chapter #oA of sections two {2) through
f1frteen (15) of this ACT, then such amounts so pald teo said

exployee from any such group plan shall pe credited to or
against any compensatlon payments, including medlcal, surgicacl

ot hospital, made or Lo br made under th.s chapter ey, chapter
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85A or sections two (2) through fifteen (15) of this Act.
Such amounts go <redited shall be deducted from the payments

made under these chapters. Any nohoccupational plan shall
be reimpursed in the amount so deducted. This section snall
not apply to payments made under any group plan which would
have been payable even though there was an 1njury under this
chapter or an occupational dieease under chapter B5A or _an
occupational hearing logs under sections two {(2) through
fiftean {15) of this Act. Any employer receiving such credit
shall keep such employee safe and harmless from any and all
claims or liabilities that may be made against them by reason
of having received such payments only to the extent of such
credit.,

Sec. 25. Section eighty-~five point forty-nine (85.a49),
unnumbered paragraph one (1), Code 1979, is amended to read
as follows:

when ¢ minor or mentally incompetent dependent 1s entitled
to weekly benefits under this chapter o¥, chapter 85A or
sections two (2) through fifteen (l%) of this Act, payment
shall be made to the clerk of the district court for CUhe

county in which the injury occurred, who shall act as trustee,
and the roney coming into has the clerk's hands shall be
expended for the use and benefit of the gerson entitled thereto
under the direction and orders of a judge &f the district
court, 1n which such county is located. The clerk of the
district court, as sweh trustee, snall qualify and give bond

in such amount as the judge may direct, wnich may e 1ncreased
or diminished from tLime Lo tinme as the court may deer best.

The cost of such bond shail be paid by the county as the court
may direct by written order directed to the auditor of the
county who shall issue a warrant therefor upon the treasurer

of the county. It the domicile or residence of such minor

or mentally .ncompetent dependent be within the state but

in a county other thar that in which the 1njury to the employee
occurred the 1ndustrial commissioner may order and direct
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that weekly benefits tc such minors cor inconmpetents be paid
to the clerk of the district court of the county wherein they
shall be domiciled or reside.

Sec. 26. This Act is effective January first following

its enactment.
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