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An Act to propose changes in the rules of criminal procedure.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

1
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CcPB-16191 12/72

Ty e "
IR A o el



0o ~N o W

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

JF. ‘__g 5’2 H.F.

Section 1. Chapter one thousand two hundred forty-five
(1245), Acts of the Sixty=-sixth General Assembly, 1976 Session,
chapter two (2), section one thousand three hundred one (1301),
rules two (2) through twenty-three (23) and rules twenty-five
(25), twenty-six (26), and twenty-nine (29), are amended by
sections two (2) through seventy-two (72) of this Act as
follows: .

Sec. 2. Rule two (2), subsection two (2):

2. STATEMENT BY THE MAGISTRATE. The magistrate shall
inform a defendant who appears before the magistrate after
arrest, complaint, summons, or citation of the complaint
against the defendant, of the defendant's right to retain
counsel, of the defendant's right to request the assignment

appointment of counsel if the defendant is unable by reason

of indigency to obtain counsel, of the general circumstances

under which the defendant may secure pretrial release, of

the defendant's right to review of any conditions imposed

on the defendant's release and shall provide the defendant
with a copy of the complaint. The magistrate shall also
inform the defendant that he or she is not required to make
a statement and that any statement made by the defendant may
be used against him or her. The magistrate shall allow the
defendant reasonable time and opportunity to consult counsel.
Sec. 3. Rule two (2), subsection three (3):
3. COUNSEL., Frema-iist-approved-by-the-district-cours N
judges-the The magistrate shall have authority to appoint
counsel to represent the defendant in the event the defendant ,
requests representation by counsel and is entitled to same.
Counsel will be assigned to assist the defendant only upon
a showing as required in section three hundred thirty-six
A point four (336A.4) of the Code. Counsel so appointed may
make application in the district court for compensation for
such services.
Sec. 4. Rule two (2), subsection four (4), paragraph a:
a. PRELIMINARY HEARING. The magistrate shall inform the .
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defendant that he or she is entitled to a preliminary hearing

unless the defendant is indicted by a grand jury or a +wue

trial information is filed against the defendant or unless

he or she waives the preliminary hearing in writing ox on

the record. If the defendant waives preliminary hearing,

the magistrate shall order the defendant held to answer in
further proceedings. If the defendant does not waive the
preliminary hearing, the magistrate shall schedule a
preliminary hearing and inform the defendant of the date of
the preliminary hearing. Such hearing shall be held within
a reasonable time but in any event not later than ten days
following the initial appearance if the defendant is in custody
and no later than twenty days if he or she is not in custody.
Upon showing of good cause, the time limits specified in this
paragraph may be extended by the magistrate.

Sec. 5. Rule two (2), subsection four (4), paragraph c:

c. CONSTITUTIONAL OBJECTIONS. Rules excluding evidence
on the ground that it was acquired by unlawful means are not
applicable. Motions to suppress must be made to the trial
court as provided in rule elewven-<34}> ten (10), subsection
two (2).

Sec. 6. Rule three (3), subsection two (2), paragraph

b,'subparagraph three (3), part (a):

(a) The juror is a preseeuter complainant upon a charge

against the defendant.

Sec. 7. Rule three (3), subsection four (4), paragraph
d:

d. SECRECY OF PROCEEDINGS. Every member of the grand
jury, and its clerks and bailiffs, shall keep secret the
proceedings of that body and the testimony given before it,
except as provided in rule thirteen (13). No such person
shall disclose the fact that an indictment has been found
except when necessary for the issuance and execution of a
warrant or summons, and such duty of nondisclosure shall

continue until the indicted person has been arrested. The

CPA-34948 1/71
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eeunty prosccuting attorney shall be allowed to appear before

the grand jury on his or her own request for the purpose of
giving information or for the purpose of examining witnesses,
and the grand jury may at all reasonable times ask the advice

of the eeunty prosecuting attorney or the court. However,

neither the eeuney prosecuting attorney nor any other officer

or person except the grand jury may be present when the grand
jury is voting upon the finding of an indictment.

Sec. 8. Rule three (3), subsection four (4), paragraph

e. SECURING WITNESSES AND RECORDS. The clerk of the court
must, when required by the foreman of the grand jury or eeuney

prosecuting attorney, issue subpoenas for witnesses to appear

pefore the grand jury. The grand jury is entitled to free
access at all reasonable times to county institutions and
places of confinement, and to the examination without charge
of all public records within the county.
Sec. 9. Rule four (4), subsection six (6), paragraph b:
b. COPY TO DEFENSE. Such minutes of evidence shall not

be open for the inspection of any person except the judge

of the court, the eounty prosecuting attorney, or the defendant
and his or her counsel. The clerk of the court must, on
demand made, furnish the defendant or his or her counsel a
copy thereof without charge.
Sec. 10. Rule four (4), subsection eight (8), paragraph
d:
d. CONTINUANCE., Ne When an application for amendment
is sustained, no continuance or delay in trial shall be granted

because of such amendment unless it appears that defendant
should have additional time to prepare because of such
amendment.

Sec. 11. Rule five (5), subsections one (1), two (2),
three (3), four (4) and five (5):

1. PROSECUTION ON INFORMATION. All indictable offenses

may be prosecuted by a trial information. The prosecuting

CPA-34947 (/7




attorney may at any time, whether or not the grand jury is

in session, file &n such information with & the clerk of the

district court Judge-or-distriecr-assecrate—-Iudge-charging
a-persen-with-an-indtetabie-offense,

2. ENDORSEMENT. An information shall be endorsed "a true
information" and shall be signed by the prosecuting attorney
or-in-his-er-her-name~-by-an-asststant-prosecuting-attorney.

3. WITNESS NAMES AND MINUTES. The prosecuting attorney

O ~N O W

9 shall, at the time of filing such information, endorse or

10 cause to be endorsed thereon the names, occupations, and last
11 known addresses of the witnesses whose evidence the prosecuting
12 attorney expects to introduce and use on the trial of the

13 same, and shall also file with such information, of each

14 witness whose name is endorsed upon the information, a

15 atatement—-3uffierent-to-enabie-the-defendant-teo-prepare-hig

16 defense minute of the evidence relating to the guilt of the

‘ 17 accused of the offense charged.
18 4. APPROVAL BY JUDGE. Prior to the filing of the
19 information, a district judge ex, district associate judge

20 or magistrate having jurisdiction of the offense must approve

21 the information by a finding that the evidence contained in

22 the information and the minutes of testimony, if unexplained,
23 would warrant a conviction by the trial jury. If not approved,
24 the charge may be presented to the grand jury for

25 consideration. At any time after judicial approval of an

26 information, and prior to the commencement of trial, the

27 court, on its own motion, may order said information set aside
28 and said case submitted to the grand jury.

29 5. INDICTMENT RULES APPLICABLE. The information shall

30 be drawn and construed, in matters of substance, as indictments
31 are required to be drawn and construed. The term "indictment"
32 embraces the trial information, and all provisions of law

33 applying to prosecutions on indictments apply also to

. 34 informations, except where otherwise provided for by statute

35 or in these rules, or when the context requires otherwise.
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Sec. 12. Rule six (6), subsections one (1), two (2), and
three (3):
1. MULTIPLE OFFENSES. When the conduct of a defendant

may establish the commission of more than one public offense

arising out of the same transaction or occurrence, the

defendant may be prosecuted for each of such offenses. Each
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of such offenses may be alleged and prosecuted as separate

counts in a single complaint, information or indictment,

unless, for good cause snown,

the trial court in its discretion

determines otherwise. Where the public offense which is

alleged carries with it certain %esser necessarily included

offenses, the latter should not be charged, and it is

sufficient to charge that the accused committed the pubiie

major offense.

2. PROSECUTION AND JUDGMENT.

public offense, the defendant may be convicted of either the

erime public offense charged or aa a necessarily included

erime offense, but not both.
3. DUTY OF COURT TO INSTRUCT. In cases where the erime

public offense charged may include some lesser erime offense

it is the duty of the trial court to instruct the jury, not

only as to the erime public offense charged but as to all

lesser erimes offenses of which the accused might be found

guilty under the indictment and upon the evidence adduced,

Upon prosecution for a erime

even though such instructions have not been requested ex-hawve

been-ebjected-to.

Sec. 13. Rule seven (7), subsection two (2), paragraph

b:

b. SUMMONS. The summons shall be in the form described

in section four hundred two (402) of this chapter, except

that it shall be signed by the clerk. A summons to a

corporation shall be in the form prescribed in section seven

hundred five (705) of this chapter.

Sec. 14. Rule seven (7), subsection three (3), paragraph

CPA-34947 1/71
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a. EXECUTION OR SERVICE., The warrant shall be executed
or the summons served as provided in division four (IV) of
this chaptecr. A-summens—to-a-corporation-shati-be-in-the
form-preseripbed-in—-acctron—-seven-hundred-£rve-{705r-of-this
enapters Upon the return of an indictment or upon the filing
of trial information against a person confined in any penal
institution, the court to which such indictment is returned
may enter an order directing that such person be produced
before it for trial. The sheriff shall execute such order
by serving a copy thereof on the warden having such accused
person in custody and thereupon such person shall be delivered
to such sheriff and conveyed to the place of trial.

Sec. 15. Rule eight (8), subsection one (1), unnumbered
paragraph one (1):

Arraignment shall be conducted in open court witheut

unnecessary-detay as soon as practicable, If the defendant

appears for arraignment without counsel, the defendant must,
before proceeding therewith, be informed by the court of his
or her right thereto, and be asked if he or she desires

counsel; and if he or she does, and is unable by reason of

indigency to employ any, the court must assign-the-defendant
appoint defense counsel, who shall have free access to the

defendant at all reasonable hours. Where-the-defendant-makes
an-tnformed-watrver—-of-counseis—the-ecouret—in-ita-diseretion
may-assign-standby-counsel-to-assise-the-acedseds Arraignment
shall consist of reading the indictment to the defendant or
stating to the defendant the substance of the charge and
calling on on the defendant to plead thereto. The defendant
shall be given a copy of the indictment or information before
he or she is called upon to plead.

Sec. 16. Rule eight (8), subsection two (2), paragraph

a. IN GENERAL. A defendant may plead guiltys or not
guiltys-net—guiity-by-reasen-ef-insantey;-not—t¥riabte-by

reasen-of-present—insanrtyy-er-a-feormer- judgment-of-conviection

CPA-349468 1/71
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or-acqutttat-ef-the-offense-charged. If the defendant fails
or rcefuses to plead at arraignment, or if the court refuses
to accept a guilty plea, the court shall enter a plea of not
guilty. At any time before judgment, the court may for good
cause shown permit a guilty plea to be withdrawn and ether

piea-er-pieas a not quilty substituted. A-defendant-who-does

net-piead-guiiey-may-enter-one-or-mere—-of-the-other-pleass
Sec. 17. Rule eight (8), subsection two (2), paragraph
b:
b. PLEAS OF GUILTY., The court may refuse to accept a
plea of guilty, and shall not accept such plea without first
addressing the defendant personally and determining that the

plea is made voluntarily and intelligently and has a factual

basis. Phe-defendant-sheaiti-be-itnformed-eof-the-foliowings

Before accepting a plea of guilty, the court must address

the defendant personally in open court and inform the defendant

of, and determine that the defendant understands, the

following:

(1) The nature of the charge to which the plea is of-
fered.
(2) The mandatory minimum punishment, if any, and the
maximum possible punishment provided by the statute defin-
ing the offense to which the plea is offered.
(3) That the defendant has the right to piesd-net-guii-
ty7-or-to—-persise—in-that-pltea-i+f-ie-has-atready-been-mades .

e¥-te—-pitead-guit+y be tried by a jury, and at such trial has

the right to assistance of counsel, the right to confront

and cross—examine witnesses against him or her, and the right

not to be compelled to incriminate himself or herself.
(4) That if the defendant pleads guilty there will not

be a further trial of any kind, so that by pleading guilty
he the defendant waives the right to a trial by-jury-ex

etherwise-and-the-right-to-be-confrented-with-the-witnesses

agairnst-him-or-hew,

Fhe-coure-shati-aceeps—-the-guitty-pitea-onty-af+er-de-
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termining-that-the-defendant-understandas-these-mattera;—+has
the-pltea-ira-vetuntarys-and-that-there-itas-a-facetuat-bagsirs-for
Sames

Sec. 18. Rule eight (8), subsection two (2), by adding
the following new paragraph:

c¢. INQUIRY REGARDING PLEA AGREEMENT. The court shall
also inquire as to whether the defendant's willingness to
plead guilty results from prior discussions between the
attorney for the state and the defendant or the defendant's
attorney. The terms of any plea agreement shall be disclosed
of record as provided in rule nine (9), subsection two (2)
of the rules of criminal procedure.

Sec. 19. Rule eight (8), subsection three (3):

3. RECORD OF PROCEEDINGS. A verbatim record of the
proceedings at which the defendant enters a plea shall be
made andy-tf-there-is-p-plea-of-guitty;-the-record-shatd
inetudes-withount-iimitations-the-ceurela-advice-to~the

defendanty-the-ingutry—into-the-votuntariness-of~-tne-piea

ineluding-any-piea-agreement.

Sec. 20. Rule nine (9), subsections one (1) through four
(4):

1. 1IN GENERAL. The prosecuting attorney and the attorney
for the defendant may engage in discussions with a view toward
reaching an agreement that, upon the entering of a plea of
guilty to a charged offense or to a lesser or related offense,
the prosecuting attorney will meve-fer-dismissat-ef-other
ehargess~or-witt-recommend-or-not-eppose—~+hRe-imposreion—ef

a-par+trentar-sentenees-or-wiii-de-beth make a charging or

sentencing concession.
2. ADVISING COURT OF AGREEMENT. If a plea agreement has
been reached by the parties which-econtemplates—-entry-of-a

piea-ef-guirity-in-the-axpectatien-that-a-gpecirfic-sentence
witi-be-imposed-or-that-other-charges-pefore-the-court-wiii
be-digmisseds the court shall require the disclosure of the

agreement in open court at the time the plea is offered.

i

CPA-34946 1/71
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Thereupon, if the agreement requires concurrence of the court, .

the court may accept or reject the agrecment, or may defer
its decision as to acceptance or rejection until receipt of
a presentence report.

3. ACCEPTANCE OF PLEA AGREEMENT. %<4 When the court's

concurrence is required, and the court accepts the plea

agreement, the court shall inform the defendant that it will -
embody in the judgment and sentence the disposition provided
for in the plea agreement or another disposition more favorable
to the defendant than that provided for in the plea agreement.
4., REJECTION OF PLEA AGREEMENT. If the court refuses

to be bound by or rejects the plea agreement, the court shall

inform the parties of this fact, advise-the-defendanst
persenaiiy—-in-epen-coure-that-the-eoure-is-net-bound-by-the
ptea-agreements afford the defendant the opportunity to then

withdraw his or her plea, and advise the defendant that if

he or she persists in his or her guilty plea the disposition

of the case may be less favorable to the defendant than that .
contemplated by the plea agreement.

Sec. 21. Rule ten (10), subsection two (2), paragraph

c. Motions to suppress evidence en~the-ground-that-i+¢
was-i+itegaity-obtatned,

Sec. 22. Rule ten (10), subsection two (2), by adding
the following new lettered paragraphs:

NEW PARAGRAPH. Motions for change of venue or change of

judge.

NEW PARAGRAPH. Motion in limine.

Sec. 23. Rule ten (10), subsections three (3), four (4)
and five (5):

3. EFFECT OF FAILURE TO RAISE DEFENSES OR OBJECTIONS.

Failure of the defendant to timely raise defenses or objections

or to make requests which must be made prior to trial under

this rule shall constitute waiver thereof, but the court for .

good cause shown, upon-meotion-supported-by-affidavits may

CPA-34947 1/71
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grant relief from such waiver.

4. TIME OF FILING. Motions hereunder, except a motion
for a bill of particulars er—-a-enange-ef-venue, shall be filed
either within thirty days after arraignment or prior to the
impaneling of the trial jury, whichever event occurs earlier,
unless the period for filing is extended by the court for
good cause shown.

5. BILL OF PARTICULARS. When an indictment or information
charges an offense in accordance with this rule but fails
to specify the particulars of the offense sufficiently to
fairly enable the defendant to prepare his or her defense,
the court may, on written motion of the defendant, require

the eeun+y prosecuting attorney to furnish the defendant with

a bill of particulars containing such particulars as may be
necessary for the preparation of the defense. A motion for

a bill of particulars may be made any time prior to or within
ten days after arraignment unless the time be extended by

the court for good cause shown. A plea of not guilty at
arraignment does not waive the right to move for a bill of
particulars if such motion is timely filed within this rule.

The eeunty prosecuting attorney may furnish a bill of

particulars on the eeunty prosecuting attorney's own motion,

or the court may order a bill of particulars without motion.
Supplemental bills of particulars may be likewise ordered
by the court or voluntarily furnished, or a new bill may be
substituted for a bill already furnished. At the trial the
state's evidence shall be confined to the particulars of the
bill or bills.

Sec. 24. Rule ten (10), subsection six (6), paragraph

6. DISMISSING INDICTMENT OR INFORMATION.

a. IN GENERAL. 1If it appears from the bill of particulars
furnished pursuant to this rule that the particulars stated
do not constitute the offense charged in the indictment or

information, or that the defendant did not commit that offense

-10-
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or that a prosecution for that offense is barred by the statute
of limitations, the court may and on motion of defendant shall
dismiss the indictment or information unless thc eeunty

prosecuting attorney shall furnish another bill of particulars

which so states the particulars as to shew—+hat-the-partieuiars
eenstitute—the-offense-charged-in-the-indreement-or-information
and-that-the-offense-was-committed-by-the-defendant-and-+hat

+4-3i3-net-barred-by—-the-seature-of-iimitartons cure the defect.

Sec. 25. Rule ten (10), subsection six (6), paragraph
c, subparagraph three (3):

(3) When the information has not been approved as required
under rule £ive-+45% four (4).

Sec. 26. Rule ten (10), subsections seven (7) aﬁd eight
(8):

7. EFFECT OF DETERMINATION, If the court grants a motion
based on a defect in the institution of the prosecution or
in the indictment or information, it may also order that the
defendant be held in custody or that the defendant's bail
be continued for a specified period pending the filing of
a new indictment or information if the same was dismissed
by the court, or the amendment of any such pleading if the
defect is subject to correction by amendment. The new
information or indictment must be filed within thirey twenty
days of the dismissal of the original indictment or information
and-+he-defendant-muse-be-brought—to-triat-within-+he-+ime
timiea-gpeecified-in-rate—-twenty-seven~-{27+ r-rutes-of-eriminat

proeedure. Such time shall not be included in the forty-five

day period allowed for filing an indictment under rule twenty-—

seven (27), subsection two (2), paragraph a. Moreover, the

ninety day period under rule twenty-seven (27), subsection

two (2), paragraph b for bringing a defendant to trial shall

commence anew with the filing of the new indictment or

information.
8. RULING ON MOTION. A pretrial motion shall be determined

before-tr+at without unreasonable delay. Where factual issues

-11-
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are involved in determining a motion, the coﬁrt shall state
its essential findings on the record.

Scec. 27. Rule ten (10), subsection nine (9), paragraphs
a through c, by striking the subsection title and the
paragraphs and inserting lieu thereof the following:

9. MOTION FOR CHANGE OF VENUE OR CHANGE OF JUDGE.

a. FORM OF MOTION. A motion for change of venue or change
of judge shall be verified on information and belief by the
movant.

b. VENUE. If the court is satisfied from a motion for
change of venue and evidence adduced in support thereof that
such prejudice exists in the county in which the trial is
to be had that there is a substantial likelihood a fair and
impartial trial cannot be had there, the court shall transfer
the proceeding to another county in which no such situation
exists.

c. CHANGE OF JUDGE. If the court is satisfied from a
motion for change of judge and evidence is adduced in support
thereof that prejudice of the judge exists, the chief judge
of the district shall name a new presiding judge. The trial
need not be moved to a different county.

Sec. 28. Rule ten (10), subsection nine (9), paragraph

d. PROCEEDINGS ON TRANSFER., When a transfer of the case
is ordered to another county the clerk shall transmit to the
clerk of the court to which the proceeding is transferred
all papers in the proceeding or duplicates thereof and any
bail taken, and the prosecution shall continue in that county.
If the defendant is in custody, the court may order the
defendant to be delivered to the sheriff of the county to
which transfer of the case is allowed, and upon such delivery
with a certified copy of the order therefor, the sheriff last
mentioned must receive and detain the defendant. All expenses
attendant upon the change of venue and trial, including the
costs of keeping the defendant, which shall be allowed by

-12_ CPA-34946 1,71
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the court trying the case, may be recovered by the county
to wihich the case is transferred from the county in which
the prosecution was commenced. The eeunty prosccuting attorney
in the original county snall be responsible for the proscecution
in such other county.

Sec. 29. Rule ten (10), subsection ten (10); paragraph
a, subparagraph one (1):

(1) NOTICE. A defendant who intends to offer evidence
of an alibi defense shall, within the time provided for the
making of pretrial motions or at such later time as the court
shall direct, inform-the-attorney-for-the-gevernment-ef-aneh

intention-and file sueh written notice of such intention.

The notice shall state the specific place or places at which
the defendant claims to have been at the time of the alleged
offense and the names and addresses of the witnesses upon
whom the defendant intends to rely to establish such alibi.
In the event that a defendant shall file such notice the

prosecutingrattorney $feor—+he-gevernment shall file and-serve

upen-the-defendant written notice of the names and addresses

of the witnesses the gevernmmenmt state proposes to offer in
rebuttal to discredit the defendant's alibi. Such serviee
notice shall be eempteted filed not less than £iwve ten days
after reeeipt filing of defendant's witness list, or within
such other time as the court may direct. ff-eitner—-party
shati-fati-teo-abide-by-the-time~perioda-heretofore-desenibed
the-propenent-must-move-the—court-for-lteave-to-rntreduce-sueh
evidence;-shewing-diitgence-supperted-by-affidavies

Sec. 30. Rule ten (10), subsection ten (10), paragraph
a, subparagraph two (2), by striking the subparagraph and
inserting in lieu thereof the following:

(2) FAILURE TO COMPLY. If either party shall fail to
abide by the time periods heretofore described, such party
may not offer evidence on the issue of alibi without leave

of court for good cause shown. In granting leave, the court

may impose terms and conditions including a delay or ‘

-13-
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continuance of trial. The right of a defendant to give

- evidence of alibi in his own testimony is not limited by the

provisions of this rule. ’
Sec. 31. Rule ten (10), subsection ten (10), paragraph
b, subparagraphs one (1) and two (2), by amending the paragraph
title and subparagraph one (1), and by striking subparagraph
two (2):
b. INSANITY AND DIMINISHED RESPONSIBILITY.
(1) DEFENSE OF INSANITY AND DIMINISHED RESPONSIBILITY.

If a defendant intends to rely upon the defense of insanity

or diminished responsibility at the time of the alleged crime,

the defendant shall, within the time provided for the filing
of pretrial motions er—at-such-tater—time-as-the-court-may
directs-inform—-the—attorney-£for-tae-government—-o f-sueh

tntentron-and—-fi+te-sneh-netree file written notice of such

intention. The court may for good cause shown allow late
filing of the notice or grant additional time to the parties
to prepare for trial or make such other orxrder as may be
appropriate.

Sec. 32. Rule ten (10}, subsection ten (10), paragraph
b, subparagraph three (3), by striking the subparagraph and
inserting in lieu thereof the following:

(3) STATE'S RIGHT TO EXPERT EXAMINATION. Where a defendant
has given notice of the use of the defense of insanity or
diminished responsibility and intends to call an expert witness
or witnesses on that issue at trial the defendant shall within
the time provided for the filing of pretrial motions file
written notice of the name of each such witness. Upon such
notice or as otherwise appropriate the court may upon
application order the examination of the defendant by a state-
named expert or experts whose names shall be disclosed to
the defendant prior to examination.

Sec. 33. Rule eleven (11), by striking the rule.

Sec. 34. Rule twelve (12), subsection one (1), unnumbered

paragraph one (1):
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A defendant in a criminal case, etther-after-pretiminary .
infermationy-indietments-or-informationy; may examine all
witnesses listed by the state on the indictment or information
or notice of additional witnesses, conditionally or on notice
or commission, ih the same manner and with like effect and

with the same limitations as in civil actions except as

otherwise provided by statute and these rules. Depositions

before indictment or trial information is filed may only be

had with leave of court.
Sec. 35. Rule twelve (12), subsection two (2}, by striking

unnumbered paragraph two (2) and paragraphs a and b.
Sec. 36. Rule twelve (12), subsection three (3), by
striking the subsection and inserting in lieu thereof the
'following:
3. LISTING OF DEFENDANT'S WITNESSES. Within the time
provided for filing pretrial motions, the defendant shall
file a list of all witnesses, except the defendant, expected
to be called for the defense at trial. There shall be a .
continuing duty to disclose additional defense witnesses.

All defense witnesses shall be subject to being deposed by
the state, in the same manner and subject to the same
limitations as govern depositions by the defendant.
Sec. 37. Rule thirteen (13), subsections one (1), two
(2), three (3), and four (4):
1. WITNESSES EXAMINED BY THE PROSECUTING ATTORNEY. When
a witness subpoenaed by the prosecuting attorney pursuant
to rule five (5) is summoned by the prosecuting attorney after
complaint, indictment or information, the defendant shall

have a right to be present and have the opportunity to cross-

examine any witnesses wnose appearance before the county
attorney is required by this rule.
2. DISCLOSURE OF EVIDENCE BY THE GOVERNMENT UPON DEFENSE
MOTION OR REQUEST.
a. DISCLOSURE REQUIRED UPON REQUEST.
(1) Upon pretrial motion of a defendant the court shall .
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order the attorney for the gevermment state to permit the
defendant to inspect and copy or photograph¢--any and, in

addition any relevant written or recorded statements made

by the defendant or copies thereof, within the possession,
custody or control of the gevernment state, unless same shall
nhave been included with the minutes of evidence accompanying

the indictment or information; the substance of any oral

statement made by the defendant which the gevernment state
intends to offer in evidence at the trial, including any voice
recording of same; and the transcript or record of testi-
mony of the defendant before a grand jury, whether or not
the gevernment state intends to offer same in evidence upon
trial.

(2) Wnen two or more defendants are jointly charged, upon
motion of any defendant the court snall order the attorney
for the gevernment state to permit the defendant to inspect
and copy or photograph any written or recorded statement of

a codefendant which the gevermment state intends to offer

in evidence at the trial, and the substance of any oral
statement which the gevernment state intends to offer in
evidence at the trial made by a codefendant whether before
or after arrest in response to interrogation by any person
known to the codefendant to be a geverament state agent.

(3) Upon motion of the defendant, the court shall order
the gevermment state to furnish to defendant such copy of
the defendant's prior criminal record, if any, as is then
available to the gevermment state.

b. DISCRETIONARY DISCOVERY,

(1) Upon motion of the defendant the court may order the

attorney for the gevernment to permit the defendant to inspect,

and where appropriate, to subject to scientific tests, items
seized by the gewvermament state in connection with the alleged
crime. The court may further allow the defendant to inspect
and copy books, papers, documents, statements, photograpns

or tangible obijects which are within the possession, custody

-16-~
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or control of thc gevermment state, and which are material
to the preparation of his or her defense, or are intended

for use by the gevemsnment statce as evidence at the trial,

or were obtained from or belong to the defendant.

(2) Upon motion of a defendant the court may order the
attorney for the gevernment state to permit the defendant
to inspect and copy or photograph any results or reports of
physical or mental examinations, and of scientific tests or
experiments, made in connection with the particular case,
or copies thereof, within the possession, custody or control
of the gevernment state,.

3. DISCLOSURE OF EVIDENCE BY THE DEFENDANT.

a. DOCUMENTS AND TANGIBLE OBJECTS. Zff-the-counrt-gran+ts
the-retitef-sought-by-+the-defendant-under—-subdiviston-ewe-<237
paragraph-b;-subparagraph-one-{t+1}r7-of-this-rute;-+the The court
may, upon motion of the gewernment state, order the defendant

to permit the goverament state to inspect and copy books,

papers, documents, statements other than those of the accused,
photographs or tangible objects which are not privileged and
are within the possession, custody or control of the defendant
and which the defendant intends to introduce in evidence at
trial.

b. REPORTS OF EXAMINATIONS AND TESTS. ZIf-the-court-grants
retief-songhe-by-the-defendant-under-subdiviston—+we-<2¥+
paragraph-by-subparagraph-one-tiry-of-tnis-—ratey-the The court
may, upon motion of the geverament state, order the defendant
to permit the gevernment state to inspect and copy the results
or reports of physical or mental examinations and of scientific
tests or experiments made in connection with the particular
case, or copies thereof, within the possession or control
of the defendant and which the defendant intends to introduce
in evidence at the trial or which were prepared by a witness
whom the defendant intends to call at the trial when such
results or reports relate to his or her testimony.

¢c. TIME OF MOTION. A motion for the relief provided under .
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subdivision twe-<2} three (3) of this rule shall be made,
if at all, witinin €4v¥e tcn days after any-order-granting

simttar-retief-so-the-defendant expiration of the period

provided for filing pretrial motions under rule ten (10),

subsection four (4) unless extended by the court for good

cause shown.

&< --FATRHRE-PO~-EMPLO¥-BVEBENCE-~—When—-evidenee—-intended
for-uae—-and-furnished-under-th+s~rulte-ia-—net-actuatty-empltoved
at-the—triatr-that-fact-shati-net-be-cormented-upon-at-+riats

4, CONTINUING DUTY TO DISCLOSE. If, subsequent to
compliance with an order issued pursuant to this rule, either
party discovers additional evidence, or decides to use evidence
which is additional to that originally intended for use, and
such additional evidence is subject to discovery under this
rule, the party shall promptly netify-the-other-parey file

written notice of the existence of the additional evidence

to allow the other party to make an appropriate motion for

additional discovery.

Sec. 38. Rule thirteen (13), subsection five (5), para-
graph a, subparagraph four (4), by striking the subparagraph.
Sec. 39. Rule thirteen (13), subsection five (5), para-
graph c:

c. FAILURE TO COMPLY. If at any time during the course
of the proceedings it is brought to the attention of the court
that a party has failed to comply with this rule or with an

order issued pursuant to this rule, the court may upon timely

application order such party to permit the discovery or

inspection, grant a continuance, or prohibit the party from
introducing any evidence not disclosed, or it may enter such
other order as it deems just under the circumstances.

Sec. 40. Rule fourteen (14), subsection three (3):

3. SERVICE. A subpoena may be served in any part of the
state. It may be served by any adult person. A peace officer
making service in a criminal case must serve without delay

in his or her county, city, or town any subpoena delivered

1
i
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to him for service and make a written return stating the time, ‘
place, and manner of service. When service is made by other

than a peace officer, proof thereof shall be by affidavit.

Service is made by showing the original to the witness and

delivering a copy to him or her. If-a-witness-conceasia-himaselsf
oer-herselrf-to—avotd-service-of-a-subpeena;-the-officer-may
break-open-deors-or-windows-fer-the-purpese-o f-making-gserviees

Sec. 41. Rule 15, subsections one (1) and three (3):

. 1. WHEN HELD. Where a plea of ether-thanr not guilty to
an indictment or trial information is entered on behalf of
the defendant, the court may order all parties to the action
to appear before it for a conference to consider such matters
as will promote a fair and expeditious trial.

3. STIPULATIONS AND ORDERS. The court shall make an order
reciting any action taken at the conference which will control
the subsequent course of the action relative to matters it
includes, unless modified to prevent manifest injustice.
A-stiputation-entered-into-at-such-conferance-shati-bind-+he .
defendant-at-trtats-on-appeals-or-in-a-post—convietion—proeceed-
ing-onty-tf-stgned-py-both-the-defendant-and-tne-defendantis
atterney-and-fited-with-the-ecterks

Sec. 42. Rule sixteen (16):

Rule 16. TRIAL BY JURY OR COURT.

1. TRIAL BY COURT ALLOWED. Cases required to be tried
by jury shall be so tried unless the defendant waives a jury

trial in-writing 1in a reported proceeding in open court.

2. FINDINGS. In a case tried without a jury the court
shall make-a-genevai-findingr--Where-requested-by-any-parey
before-or-during-triats—the-coure-shat: find the facts

specially and #n-wri+ing on the record, separately stating

its conclusions of law and directing an appropriate judgment.
A-reqtest-for-findings—-is-not-a-condition-precedent—for-review
of-the-sudgments

Sec. 43. Rule seventeen (17), subsection two (2), head- ‘

note:
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2. €E0HPREYEION DEPLETION OF PANEL.

Sec. 44. Rule seventeen (17), subsection five (5), para-
graph m:

m, Because the juror is defendant in a similar indictment,
or complainant er—private-preseeuntor against the defendant
or any other person indicted for a similar offense.

Sec. 45. Rule seventeen (17), subsection ten (10), un-
numbered paragraph two (2):

If the offense charged be & any other felony, the state
and the defendant shall each have the right to peremptorily
challenge four jurors and shall strike two jurors.

Sec. 46, Rule seventeen (17), subsection twelve (12):

12. MULTIPLE DEFENDANTS. In a case where two or more

than-ene-defendant-+3 defendants are tried, each defendant

shall have one-half the number of challenges allowed in
subdivision eleven (11) of this rule. The state shall be
limited to the challenges and strikes specified in subdivision
eleven (11). The defendants collectively shall be limited
to two strikes.

Sec. 47. Rule eighteen (18), subsection one (1), paragraph
a, subparagraphs one (1) and three (3):

(1) READING INDICTMENT AND PLEA. The clerk or prosecuting
attorney must read the indictment or the supplemental indict-

ment, as recquired-under-the-provisien-ef-the-cede appropriate,

and state the defendant's plea to the jury.

(3) STATEMENT OF DEFENDANT'S EVIDENCE, The attorney for
the defendant may then briefly state his or her defenses-er
the-attorney-for-the-defendant-may-waive-the-making-of-aneh
statements—the-attorney-for-the-defendant-may—reserve—the
right-to-make-such-statement—to-a-time-immediatety-prior-+eo
presentation-of-defendantlas-evidence,

Sec. 48. Rule eighteen (18), subsections two (2), three
(3) and four (4):

2. ADVANCE NOTICE OF EVIDENCE SUPPORTING INDICTMENTS OR
INFORMATIONS. The prosecuting attorney, in offering trial

-20-
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evidence in support of an indictment, shall not be permitted ‘
to introduce any withcss the minutes of whose testimony was

not presented with the indictment to the court; in the case

of informations, a witness may testify in support thereof

if the witness' identity and a minute of the witness' evidence

has been given pursuant to these rules. However, these

provisions are subject to the following exception: Additional

witnesses in support of the indictment or trial information

may be presented by the prosecuting attorney if he or she
has given the defendant's attorney of record, or the defendant
if he or she has no attorney, a minute of such witness'
testimony, at least sewven ten days before the commencement
of the trial,

3. FAILURE TO GIVE NOTICE. Whenever the prosecuting

attorney desires to intreduee-evidenee call witnesses to

support the indictmenty of which he or she shall not have

given seven ten days' notice because of insufficient time

therefor since the prosecutor learned said evidenee testimony .
could be obtained, the prosecutor may move the court for leave

to introduce such ewvidenee testimony, giving the same

particulars as in the former case, and showing diligence,

supported by affidavit or other evidence. Except where the

evidenee testimony goes to merely formal matters, if the court
sustains said motion, the defendant shall elect whether said

cause shall be continued on his motion, or the witness shall ‘
then testify. If said defendant shall not elect to have said

cause continued, the prosecuting attorney may examine said

witness in the same manner and with the same effect as though

seven ten days' notice had been given defendant or tne

defendant's attorney as hereinbefore provided, except the

prosecuting attorney, in the examination of witnesses, shall

be strictly confined to the matters set out in his or her

motion.
4, REPORTING OF TRIAL. All the provisions relating to
mode and manner of the trial of civil actions, report thereof, ‘
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translation of the shorthand reporter's notes, the making
of such reports and translation of the record, and in all
other respects, apply to the trial of criminal actions. Upon

request of any party, final arguments shall be reported.

Sec. 49. Rule eighteen (18), subsection five (5), para-
graphs a, ¢, d, £, and g:

a. VIEW.

(1) WHEN TAKEN. When Upon motion made, when the court

is of the opinion that it is proper, the jury sheuid may view
the place in-wateh where the offense is charged to have been
committed, or #m-whieh where any other material fact occurred.
¥+ The court may order the jury to be conducted in a body,
in the custody of proper officers, to the place, which shall
be shown them by a person appointed by the court for that
purpose.

(2) ATTENDING OFFICERS. The officers must be sworn to
suffer no person to speak to or communicate with the jury
on any subject comnected with the trial, or to do so
themselves, except the person appointed by the couft for that
purpose, and that only to show the place to be viewed, and

to return them into court without umrneeessaxy unreasonable

delay at a specified time.

Cc. ALTERNATE JURORS; SEPARATION AND DELIBERATION OF JURORS.
Phe-court-may-impanel-atternate-jurors;-whreh-may-repitace
Jurers—originatiy-setectedy-in-+the-manner-provided-in-etvit
easesas The jurors shall be kept together unless the court
permits the jurors to separate as in civil cases; and the
officers having charge of the jury shall suffer no person
to communicate with them except as provided for in civil
cases.

d. ADMONITION TO JURORS. The jury, whether permitted

to separate or kept together in charge of sworn officers,

must be admonished by the court that it is tneir duty not
to permit any person to speak to or communicate with them

on any subject connected with the trial, and that any and

=22~
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all attempts to do so should be immediately reported by them ‘
to the court, and that they should not converse among

themselves on any subject connected with the trial, or form

Oor express an opinion thereon, until the cause is finally

submitted to them, that they should not make an unauthorized

visit to the scene of tne alleged offense, and that they

should refrain from conducting any unauthorized experiments

or tests relating to the alleged offense. Said admonition

must be given or referred to by the court at each adjournment
during the progress of the trial previous to the final submis-
sion of the cause to the jury.

f. INSTRUCTIONS. Upon the conclusion of the arguments,
the court shall charge the jury in writing, without oral ex-
planation or qualification, stating the law of the case.

Tne rules relating to the instruction of juries in civil cases

shall be applicable to the trial of criminal prosecutions.

After hearing the charge, the jury may-either-deeide-in-court

e¥ shall retire for deliberation. ‘
g. REPORT FOR INFORMATION. After the jury nas retired

for deliberation, if there be any disagreemernt as to any part
of the testimony, or if it desires to be informed on any point
of law arising in the cause, it must require the officer to
conduct it into court, and, upon its being brought in, the
information required may be given, in the discretion of the
trial court. Where further information as to the testimony
which was given at trial is taken by the jury, this shall

be accomplisnhed by the court reporter or other appropriate
official reading from the reporter's notes. Where the court
gives the jury additional instructions, this shall appear

of record. Provided, that the procedures described in this

section shall take place in the presence of defendant and

counsel for the defense and prosecution, eor—aftser—orai-neotice

to-tne-eounty-attorney-and-defendantls—counset-and-previaien

ef-an-epportunity—-to-same-to-pe-present unless such presence .

is waived.
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Sec. 50. Rule eighteen (18), subsection six (6) , para-
graphs a, b and c:

a. ILLNESS OF JURORS AND OTHER CASES. The court may dis-
charge a jury because of any accident or calamity requiring
it, or by consent of all parties, or when on an amendment
a continuance is ordered, or if they have deliberated until
it satisfactorily appears that they cannot agree. The case
shall be retried immediately—or-at-a-—fature—time;—as—the-cours

étreets within ninety days unless good cause for further delay

is shown.

b. LACK OF JURISDICTION; NO OFFENSE CHARGED. The court
may also discharge the jury where when it appears that it
has no jurisdiction of the offense, or that the facts as
charged in the indictment do not constitute an offense
punishable by law.

c. CRIME COMMITTED IN ANOTHER STATE. If the jury be dis-
charged because the court has-ne+ lacks jurisdiction of the

offense charged in the indictment, the offense being committed

out of the jurisdiction of this state, the defendant must
be discharged, or ordered to be retained in custody a

reasonable time until the prosecuting attorney shall have
a reasonable opportunity to inform the chief executive of
the state in which the offense was committed of the facts,
and for said officer to require the delivery of the offender. i

Sec. 51. Rule eighteen (18), subsection seven (7),
paragraph c:

c. ADJOURNMENTS DECLARED BY TRIAL COURT. While the jury
is absent, the court may adjourn from time to time as-+e for
other business, but it shall be nevertheless deemed open for
every purpose connected with the cause submitted to the jury
until a verdict is rendered or the jury is discharged.

Sec. 52. Rule eighteen (18), subsection eight (8), para-
graph a:

a. MOTION BEFORE SUBMISSION TO JURY. The court on motion

of a defendant or of on its own motion shall order the entry

CPA-34946 1.7
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of judgment of acquittal of one or more offenses charged in .
the indictment after the evidence on either side is closed

if the evidence is insufficient to sustain a conviction of

such offense or offenses. If a defendant's motion for judgment

of acquittal at the close of the evidence offered by the

prosacuting attorney is not granted, the defendant may offer

evidence without having waived his or her right to rely on

such motion.

Sec. 53. Rule eighteen (18), subsection nine (9):

3. TRIAL OF QUESTIONS INVOLVING PRIOR CONVICTIONS. After
conviction of the primary or current offense, but prior to
pronouncement of sentence, if the indictment or information
alleges one or more prior convictions which by the Code sub-
jects the offender to an increased sentence, the offender
shall have the opportunity in open court to affirm or deny
that he or she is identical with the person previously
convicted, or that he or she was not represented by counsel ‘

and did not waive counsel. If the offender denies he or she

is the person previously convicted, sentence shall be postponed
for such time as to permit a trial before a jury on the issue
of the offender's identity with the person previously
convicted. Other objections shall be heard and determined

by the court, and these other objections shall be asserted
prior to trial of the substantive offense in the manner

presented in »ute-ten-<{4063 these rules. On the issue of

identity, the court may in its discretion reconvene the jury
which heard the current offense or dismiss that jury and
submit the issue to another jury to be later impaneled. If
the offender is found by the jury to be the person previ-
ously convicted, or if the offender acknowledged that he or
she 1s such person, the offender shall be sentenced as
prescribed in the Code.

Sec. 54. Rule nineteen (19), subsection three (3), para-

graph a: .
a. Before any witness shall be compelled to answer or
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to produce evidence in any judicial proceeding after having

assereed cstablished that such answer or evidence would tend

to render him or her criminally liable, incriminate him or
her or violate his or her right to remain silent, the witness
must knowingly waive his right or:

Sec. 55. Rule nineteen (19), subsection three (3), para-
graph a, subparagraph one (1), unnumbered part one (1):

A county attorney or the aétorney general must file with
a district court judge ex—distriet-assecitate—judge a verified
application setting forth that:

Sec. 56. Rule nineteen (19), subsection three (3), para-
graph b:

b. A complete verbatim transcript of testimony given pur-
suant to an order of immunity shall be made and filed with
the application and the order of court. The application,
order granting immunity and all transcripts filed shall be
sealed upon motion of the defendant, county attorney, or
attorney general and shall be opened only by order of the
court. This section shall not bar the use of the transcript
as evidence in any proceeding except the transcript shall
not be used in any proceeding against the witness himaseif

except for perjury or contempt.

Sec. 57. Rule twenty (20), subsection one (1):

1. RULES. The rules of evidence prescribed in civil pro-
cedure shall apply to criminal proceedings as far as applicable
and not inconsistent with the provisions of this-wuie statutes

and these rules.

Sec. 58. Rule twenty (20), by striking subsection five
(5).

Sec. 59. Rule twenty (20), subsection six (6), unnum-
bered paragraphs one (1) and three (3):

6. EVIDENCE OF PAST SEXUAL CONDUCT IN TRIALS OF SEXUAL
ABUSE. In prosecutions for the crime of sexual abuse, evidence
of the prosecuting witness' previous sexual conduct shall

not be admitted, nor reference made thereto in the presence
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of the jury, except as provided herein. Evidence of the
prosecuting witness' previous sexual conduct shall be

admissible upon appropriate order of the court if the defendant

shall make application to the court befere-omr-during—-+he not

latcer than five days before trial.

In no event shall such evidence of previous sexual conduct
of the prosecuting witness committed more than one year prior
to the date of the alleged crime be admissible upon the trial,
except previous sexual conduct with the defendant. Nothing
in this section shall limit the right of either the state
or the accused to impeach credibility by the showing of prior

felony convictions which are otherwise admissible.

Sec. 60. Rule twenty-one (21), subsection one (1):
1. FORM OF VERDICTS. In open court the jury must render
a verdict of "guilty", which imports a conviction, or "not

guilty" or "not guilty by reason of insanity" or "not guilty

by reason of diminished responsibility" which imports

acquittal, on the material allegations in the charges-howevery
upen-a-ptea-of-former-conviction-or—-acaquittat-of-the—-same
offenses-tre-snati-be-Lfor-the-statel-or-Lfor-phe-defendanttl,
The jury shall return a verdict determining the degree of
guilt in cases submitted to determine the grade of the offense.

Sec. 61. Rule twenty-one (21), subsection eight (8):

8. ACQUITTAL ON GROUND OF MENFAL~-FBBNESS INSANITY OR
DIMINISHED RESPONSIBILITY; COMMITMENT. If the defense is

mentat-+iiness insanity or diminished responsibility of the

defendant, the jury must be instructed, if it acquits the

defendant on that ground, to state that fact in its verdict.

Upon nearing, the court may thereupon, if the defendant is

found to be dangerous to the public peace and safety, order

the defendant committed to one of the mental health institutes

or tne Iowa security medical facility, or retained in custody,

until he or she demonstrates good mental health and is

eonsidered no longer dangerous to the public peace and safety

or to himself. .
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Sec. 62. Rule twenty-two (22), subsection three (3),
paragraph d: .

d. JUDGMENT ENTERED. If no sufficient cause is shown
why judgment should not be pronounced, and none appears to
the court upon the record, judgment shall be rendered. Prior
to such rendition, counsel for the defendant, and the defendant
personally, shall be allowed to address the court where either
wishes to make a statement in mitigation of punishment. 1In |
every case the court snall include in the judgment entry the
number of the particular section of the Code under which the

defendant is sentenced. The court shall state on the record

its reason for selecting the particular sentence.

Sec. 63. Rule twenty-two (22), subsection three (3),
paragraph e:

e. NOTIFICATION OF RIGHT TO APPEAL. After imposing sen-
tence in a case, the court shall advise the defendant of his
or her statutory right to appeal as provided in rule fifteen

point one (15.1) of the rutes-ef-the supreme court.

Sec. 64. Rule twenty-two (22), subsection three (3), by
striking paragraph g.

Sec. 65. Rule twenty-three (23), subsection two (2),
paragraph b, subparagraph eight (8): _

(8) When the defendant has discovered important and mate-
rial evidence in his or her favor since the verdict, which
the defendant could not with reasonable diligence have
discovered and produced at the trial. A motion based upon

his ground may shall be made without unreasonable delay and,

in any event, within two years after final judgment, but such

motion may be considered thereafter upon a showing of good
cause. When a motion for a new trial is made upon the ground
of newly discovered evidence, the defendant must produce at

the hearing, in support thereof, the affidavits or testimony

of the witnesses by whom such evidence is expected to be
given, and if time is required by the defendant to procure

such affidavits or testimony, the court may postpone the
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hearing of the motion for such length of time as, under all ‘
circumstances of the case, may be reasonable.
Sec. 66. Rule twenty-three (23), subsection two (2),
paragraph d:
d. EFFECT OF A NEW TRIAL. %he-granting-e£f Upon a new
trial piaces—-the-par+ieas-in-the-same-peogsition-as-if-ne—triat
had-been-hads-ati-the-testimony-must—be-produeed-anew-and,
the former verdict cannot be used or referred to either in
evidence or argument.
Sec. 67. Rule twenty-three (23), subsection four (4),
paragraph a:
a. EXTENSIONS. The time for filing motions for new trial
or in arrest of judgment may be extended to such further time
as the court may fix during-the-sin-day-peried,
Sec. 68, Rule twenty-three (23), subsection four (4),
paragraph e:
e. REINSTATEMENT OF VERDICT. In the event the supreme
court reverses the order of the trial court arresting Jjudgment .
or granting a new trial, it shall order that the verdict be

reinstated, unless the supreme court finds other reversible

errors, in which event it may erdexr-+hat-the-verdirer-be-ses

aside-and-a-new—-triat-be-granted enter an appropriate different

order.

Sec. 69. Rule twenty-three (23), subsection five (5),
paragraph a:

a. TIME WHEN CORRECTION OF SENTENCE MAY BE MADE. The
court may correct an illegal sentence at any time and-may
correct-a-sentence—-impoesed-in-an—-itiegat-manrer-within-one
hAundred-twenty-days-afeer-reecerpt-by-the-counre-of-a-mandate
issued-upon-affirmance-of-the-sudgrent-or-di smissai-of-the
appeat,

Sec. 70. Rule twenty-five (25), subsection four (4), by
striking paragraph a, and by relettering the remaining
paragraphs. ‘

Sec. 71. Rule twenty-five (25), subsection four (4), .

-29-~
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paragraph c:

c. When a magistrate reasonably believes a person who

is present in the courtroom is-suppesed-by-a-magistrate—-+eo

have-upen-his—-or-her—-persen has a weapon in his or her

possession, the magistrate or judge may direct that such
person be searched, and any weapon be retained subject to
order of the court.

Sec. 72. Rule twenty-six (26):

Rule 26. RIGHT TO ASS5%6NEB APPOINTED COUNSEL.

1. REPRESENTATION. Every defendant who is an indigent
as def:ned in section three hundred thirty-six A point four
(336A.4) of the Code shall be entitled to have counsel asaigned
appointed to represent him or her at every stage of the

proceedings from the defendant's initial appearance before

the magistrate or the court through appeal, including probation
and parole revocation hearings, unless the defendant waives
such appointment.

2. COMPENSATION. When counsel is assigned appointed to
represent an indigent defendant, ew-te-serve-as-standby-ecounsel
as-previded—-in-rute—etght-<{8+7 compensation shall be paid
as directed in division fifteen (XV) of this chapter.

Sec. 73. Rule twenty-nine (29), by striking subsection
one (1) and inserting in lieu thereof the following:

1. DISTRICT COURT PRACTICE RULES. The supreme court and
district court shall have authority to adopt rules governing
practice in the district court which are not inconsistent
with these rules and applicable statutes.

Sec. 74. Chapter one thousand two hundred forty-five
(1245) , Acts of the Sixty=-sixth General Assembly, 1976 Session,
chapter two (2), section one thousand three hundred two (1302),
rules thirty-three (33), thirty-four (34), fifty-four (54),
and fifty-five (55) are amended by sections seventy-four (74)
through seventy—-eight (78) of this Act as follows:

Sec. 75. Rule thirty-three (33):

Rule 33. APPLICABILITY OF BISFRIEP-COURP-RUBES INDICTABLE
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OFFENSLE RULES. Procedures

governced by the provisions
nature applicable relating
and by the statutes of the

not provided for herein shall be
of tnese rules which are by their
to trial of indictable offenses,

state of Iowa.

Sec. 76. Rule thirty-four (34):

Rule 34. TO WHOM TRIED.

Judicial magistrates and district

associate judges mus+ may hear, try and determine all simple

misdemeanors. District judges may transfer any simple

misdemeanors pending before them to the nearest judicial

magistrate or district associate judge.
Sec. 77. Rule fifty-four (54), subsection one (1):
1., NOTICE OF APPEAL. An appeal may be taken by the

plaintiff only upon a finding of invalidity of an ordinance

or statute. In all other cases, an appeal may only be taken

by the defendant and only upon a judgment of conviction.

Execution of the judgment shall be stayed upon the filing

with the clerk of the district court an appeal bond with

surety approved by the clerk, in the sum specified in the

judgment. The defendant may take an appeal, by giving notice

orally to the magistrate that he or she appeals, or by

delivering to the magistrate not later than ten days

thereafter, a written notice of the defendant's appeal, and

in either case the magistrate must make an entry on its docket

of the giving of such notice. Payment of fine or service

of a sentence of imprisonment does not waive the right to

app2al, nor render the appeal moot. When an appeal is taken,

the magistrate shall forward to the appropriate district court

clerk a copy of the docket

entries in the magistrate's court,

together with copies of the complaint, warrant, motions,

pleadings, the magistrate's minutes of the witness' testimony

and the exhibits or copies

thereof and all other papers in

the case. A district judge shall promptly hear the appeal

upon the record thus filed without further evidence. Within

ten days after an appeal is taken, unless extended by order ‘

of a district judge or by stipulation of the parties, any

.
Rt
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party may file with the clerk, as a part of the record, a
transcript of the official report, if any, and, in the event
the report was made electronically, the tape or other medium
on which the proceedings were preserved. If the original
action was tried before a district judge acting as a judicial
magistrate, the appeal shall be to a different district judge.
Tne judge shall decide the appeal without regard to
technicalities or defects. Judgment shall be rendered as

though the case were being originally tried. The right to

further appeal is governed by section one thousand four hundred
six (1406) of this Act.

Sec. 78. Rule fifty-four (54), by striking subsection
four (4).

Sec. 79. Rule fifty-five (55):

Rule 55. NEW TRIAL. The magistrate, on motion of a

defendant, may grant a new trial pursuant to the grounds set
forth in rule twenty-three (23), except that a motion for

a new trial based on newly discovered evidence must be made
within six months after the final judgment. A-metiten-fex
a-new-txriat-based-en-the-ground-ef-newiy-discovered-evidence
may-be-made-oniy-before—or-within-thirty-days-afcer-£finat
Judgments A motion for a new trial based on any other grounds
shall be made within seven days after a finding of guilty

or within such further time as the court may fix during the
seven-day period.

Sec. 80. Chapter one thousand two hundred forty-five
(1245), Acts of the Sixty-sixth General Assembly, 1976 Ses-
sion, chapter two (2), forms one (1) through nine (9) and
A through D are amended by sections eighty (80) through ninety-
two (92) of this Act as follows:

Sec. 81. Form one (1), heading:

FORM 1
SEARCH WARRANT
State of Iowa
County of
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Criminal Case No.
Scc. 82. Form two (2):

FORM 2
ARREST WARRANT ON A COMPLAINT
State of Iowa

County of

Criminal Case No.

To any peace officer of the state:

Complaint upon oath or affirmation having been this day
filed with me, charging that the crime (naming it) has been
committed and accusing A B

thereof:

You are commanded forthwith to arrest the said A

B and bring such

person before me at (naming the place), or, in case of my
absence or inability to act, before the nearest or most
accessible magistrate in this county, without unnecessary

delay.
Dated at : : this - day of

c D

(with official title)
Sec. 83. Form three (3), heading:
FORM 3
ARREST WARRANT AFTER INDICTMENT OR INFORMATIQON
State of Iowa

County of

Criminal Case No.

Sec. 84. Form four (4), heading:
FORM 4§
ARREST WARRANT WHEN DEFENDANT FAILS TO APPEAR FOR SENTENCING
State of Iowa

County of

Criminal Case No.

Sec. 85. Form five (5), heading:

-33-
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FORM 5
BAIL BOND
State of Iowa

County of

Criminal Case No.

Sec. 86. Form six (6), heading:
FORM 6
ORDER FOR DISCHARGE OF DEFENDANT UPON BAIL
State of Iowa
County of

Criminal Case No.

Sec. 87. Form seven (7), heading:
FORM 7
ORDER FOR DISCHARGE OF DEFENDANT UPON BAIL: ANOTHER FORM

{(For endorsement on warrant or order of commitment)

State of Iowa
County of

Criminal Case No.

Sec. 88. Form eight (8), heading:

FORM 8
TRIAL INFORMATION
(also designated County Attorney's Information)
IN THE DISTRICT COURT OF COUNTY
STATE OF IOWA
vs. INFORMATION
A B

Criminal Case No.

Sec. 89. Form nine (9), heading:
FORM 9
GENERAL INDICTMENT FORM
IN THE DISTRICT COURT OF IOWA IN AND FOR COUNTY
STATE OF IOWA
Vs, INDICTMENT
A B

Criminal Case No.
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Sec. 90. Form A:

FORM A
COMPLAINT
State of Iowa Before (Judge, Magistrate)
County of (insert name of lower court judge

or magistrate)

Criminal Case No.

State of Iowa

Vs,
A B , Defendant

The defendant is accused of the crime of (here name the
offense and previde-numerieal-~desiegnation code or ordinance

section), in that the defendant on the day of
' , at the (here

locate the city, or township where the offense occurred),

in county, did (state the acts or -omissions

constituting the offense) .

/s/

Sec. 91. Form B:
FORM B
CONSENT TO FORFEITURE OF COLLATERAL
AS DISPOSITION OF MISDEMEANOR
State of Iowa

County of

Criminal Case No.

I, the undersigned, agree to have the amount of $

forfeited as a fine and my case terminated. I do this with
the following understanding:

1. I have been charged with the offense of

(here name the of-

fense and previde-numerical-designatien code or ordinance

section) .
2. I understand my rights, including my right to trial
before the court on such charge, and voluntarily waive same,

understanding that forfeiture of the aforesaid amount ter-

-35=-
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1 minates my right to a trial and constitutes a conviction of

2 the offense charged.

4 (Signature of defendant)
5 Sec. 92. Form C, heading:

6 : FORM C

7 NOTICE OF APPEAL TO A DISTRICT COURT JUDGE

8 FROM A JUDGMENT OR ORDER

9 State of Iowa

10 County of

11 Criminal Case No.

12 Sec. 93. Form D, heading:
13 FORM D
14 BAIL BOND ON APPEAL TO DISTRICT COURT

15 State of Iowa
16 County of

17 Criminal Case No.
18 EXPLANATION
19 This bill contains proposed changes in the rules of criminal

20 procedure which the supreme court was authorized to prepare
21 by the provisions of chapter 1245, Acts of the Sixty-sixth

22 General Assembly, 1976 Session, chapter 4, section 530.

23 Sections 2 through 73 of the bill contain proposed amendments
24 to the rules for indictable proceedings, sections 75 through
25 79 contain proposed amendments to the rules for nonindictable
26 proceedings, and sections 81 through 93 contain proposed

27 changes in the appendices of forms for both types of

28 proceedings.

LSB 8858
mr/rh/8A
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'SENATE FILE 289

S-3263
1 Amend Senate File 289 as follows:
. 2 1. Page 1, by inserting after line 7 the following:
3 "Sec. . Rule one (1), subsection one (1):
4 Rule 1. SCOPE OF RULES AND DEFINITIONS.
) 1. SCOPE. The rules in this section provide
6 procedures £fer-indictable-eriminal-eases applicable
7 to indictable offenses.”
8 2. Page 2, by inserting after line 25 the
-9 following:
10 "Sec. . Rule three (3), subsection two (2),

11 paragraph b, subpatagraph three (3), part (b) ;

12 subsection four (4), paragraphs h and i; and subsection

13 four (4), paragraph j, unnumbered paragraph one (1):

14 (b) The juror has formed or ‘expressed such an

15 opinion as to the guilt or innocence of the defendant

16 as would prevent the juror from rendering a true

17 we=die+ indictment upon the evidence submitted.

18 nh. REFUSAL OF WITNESS TO TESTIFY. When a witness

19 under examination before the grand jury refuses to

20 testify or to answer a question pus-ite-~nim—ew-nex,

21 it shall proceed with the witness before a district

22 eeur+ judge, and the foreman shall then distinctly

23 state before a district eeu=+ judge the guestion and

24 the refusal of the witness, and if upon hearing the

25 witness the court srai=z-deeise decides that the witness
‘ 26 is bound to testify or answer the guestion propounded,

27 the judge shall inquire of the witness if he or she

28 persists in his or her refusal, and, if he or she

29 does, shall proceed with the witness as in cases of

30 similar refusal in open court.

31 i. EFFECT OF REFUSAL TO INDICT. If, upon

32 investigation, the grand jury refuses to find an

33 indictment against one charged with a public offense,

34 it shall return all papers to the clerk, with an B

35 endorsement thereon, signed by the foreman, to the

- 36 effect that the charge is ignored. Thereupon, the
j 37 district eeux: judge must order the discharge of the
. 38 defendant from custody if in jail, and the exoneration

39 of bail if bail be given. Upon good cause shcwn,
40 the district eeu=+ judge may direct that the charge
41 again be svbmitted to the grand jurv. Such ignoring
42 of the charge does not prevent the cause from being
43 submitted to another grand jury as the court may
44 direct; but without such direction, it cannot be again
45 be submitted.
46 The crand jury shall inguire into all indictable
47 offenses broucht kefore it which may be tried within
48 the county, and present tnem to the court by
42 indictment. The grand jury snall meet at times

" 50 specified by order of a district judge. 1In addition
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S-3263
Page 2

1 to those times, the grand jury shall meet at the

2 request of the county attorney or upon the request
3 of a majority of the grand jurors."

4 3. Page 6, line 6, by inserting after the word
5 "of" the word "a".

6 4, Page 6, by striking line 14 and inserting in
7 lieu thereof the words "paragraphs one (1) and two

8 (2):10 i

9 5. Page 6, line 18, by striking the word "his"
10 and inserting in lieu thereof the word "his",

11 6. Page 6, line 19, by striking the words "or

12 her" and inserting in lieu thereocf the words "ew-her
13 the".

14 ~ 7. Page 6, line 28, by striking-the words "on

15 on" and inserting in lieu thereof the worcds "on en'".
16 8. Page 6, by inserting after line 30 the

17 following:

18 "The defendant must be informed that if the name

19 by which he or she is indicted or informed acgainst

20 1s not his or her true name, he or she must then

21 declare what his or her true name is, or be prcceeded
22 against by the name in the indictments-anéd-asking

23 the-defendans-whae-he-or-she-ansvers—<co-—tae—indicemens,
24 If the defendant gives no other name or gives his

25 or her true name, the defendant is thereafter precluded
26 from objecting to the indictment or infcrmation upon

27 the ground of being therein improperly named. If

28 the defendant alleges that another name is his or

29 her true name, the court must direct an entry thereof
30 in the minutes of the arraignment, and the subseguent
31 proceedings on the indictment shall be had against

32 the defendant by that name, and the indictment amended
33 accordingly."”

34 9. Page 18, line 31, by striking the word

35 "subsection" and inserting in lieu thereof the words )
36 "subsections two (2} and". |
37 10. Page 18, by inserting after line 31 the ’
38 following: :

39 "2, FOR PRODUCTION OF DOCUMENTS--DUCES TECUM.

40 A subpoena may contain a clause directing the witness
41 to bring with him or her any book, writing, or other
42 thing under +the witness' control which he or she is
43 bound by law to produce as evidence. The court cn

44 motion may euash dismiss or modifv the subpoena if

45 compliance would be unreasonable or oppressive."”

46 11. Page 18, line 35, by striking the words

47 "county, city, or town" and inserting in lieu thereof
48 the words "countyy or citysy-er-tewn', -

u9 12. Page 19, line 1, by inserting atfter the word
50 "him" the words "or her".
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Page 3

'. 1 13. Page 20, by inserting after line 6 the
2 following section:
3 "Sec. . Rule seventeen (17), subsection six
y (6):
5 6. EXAMINATION OF JURORS. Upon examination the
¢ Jurors shall be sworn. If an individual juror is
7 challenged, the juror may be examined as a witness
g to prove or disprove the challenge, and must answer
g every cuestion pertinent to the inquiry thereon,

10 but the juror's answer shall not afterwards be

11 testimony against -him or her. Other witnesses may

12 also be examined on either side. The rules of evidence
13 applicable to the trial of other issues shall govern

14 the admission or exclusion of testimony on the trial

15 ©of the challenge, and the court shall determine the

16 law and the faet facts, and must allow or disallow

17 the challenge.”

18 14. Page 20, by striking lines 7 and 8 and

19 inserting in lieu thereof the following:

20 "Sec. ___. Rule seventeen (17), subsection ten

(10):"

é; 15. Page 20, by inserting after line 8 the

23 following:

24 "10. PEREMPTORY CHALLENGES--NUMBER, If the offense
‘ 25 charged in the indictment or information is er-maw

‘96 be-punispabile-witl-impwisenmens-fer-zife a class A

27 felony, the state and defendant shall each have the

2g Yight to peremptorily challenge eight jurors and shall
29 strike two jurors.”

30 16. Page 20, by inserting after line 11 the
31 following: .
32 "If the offense charged ke is a misdemeanor, the

33 state and the defendant shall each have the right

jy4 to peremptorily challenge two jurors and shall strike
35 two jurors.” e

36 - 17. Page 20, by inserting after line 31 the
37 following section:
+ 38 "Sec. ___. Rule eighteen (18), subsection one
39 (1), paragraph b: .
40 b. ORDER OF ARGUMENT--ARGEHEN®S. When the evidence

41 is concluded, unless the case is submitted to the

y2 Jjury on both sides without argument, the prosecuting

y3 attorney must commence, the defendant follow by one

gy Or two counsel, at the defendant's option, unless

y5 the court permits the defendant to be heard by a

4g larger number, and the prosecuting attorney conclucde,

y7 confining himself to a response to the arcuments of

yg the defsndant's counsel. Where two or more defendants

yg &re on trial for the same offense, they may be heard
. 5g DY one counsel each.”
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1 18. Page 26, line 9, by striking the word "court"”
2 and inserting in lieu thereof the word "eeure".

3 19. Page 27, line 10, by striking the word

4 "section" and inserting in lieu thereof the words

5 "seetieor rule".

6 20. Page 28, by striking line 22 and inserting

7 in lieu thereof the words "paragraph b, subparagraphs
8 one (1) and eight (8) and subsection four (4),

9 paragraphs 4 and e:"

10 21. Page 28, by inserting after line 22 the

11 following: -

12 "(1) When the trial has been held in the absence

13 of the defendant, in cases where such presence is

required by law, except as provided in rule twenty-
five (25) of the rules of criminal procedure."

22. Page 29, by 1inserting after line 2 the
following:

"d. CUSTODY PENDING APPELLATE DETERMINATION.
Pending determination by the supreme appellate court
0of such appeal, the trial court shall determine whether
the defendant shall remain in custody, or whether,
if in custody, the defendant should be releaszd on
bail or his or her own recognizance. Where the trial
court has arrested judgment and an appeal is taken
by the state, and it further aprears to the trial
court that there is no evidence sufficient to charge
the defendant with an offense, the defendant shall
not be held in custody.

e. REINSTATEMENT OF VEPRDICT. In the event the
supreme appellate court reverses the order of the
trial court arresting judgment or granting a new
trial, it shall order that the verdict be reinstated,
unless the supreme appellate court £finds other errors,
in which event it may order that the verdict be set
aside and a new trial be granted."

23. Page 29, by inserting after line 31 the
following section:

"Sec. ___. Rule twenty-four (24), subsection one
(1), paragraph e and subsection two (2), paragraph
a:

e. EXECUTION IN OTHER CASES. When the judgment
is for the abatement or removal of a nuisance, or
for anything other than confinement or payment of
money by the defendant, an execution ccnsisting of
a certified copy of the entry of such judgment,
delivered to the sheriffi of the proper county, shall
authorize and require the sheriff to execute such
Fudeemen+ judcment, and he or she shall return the
same, with the sheriff's doings under the same thereon
endorsed, to the clerk of the court in which the
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1 .. judgment was rendered, within a time specified by
‘ » the court but not exceeding seventy days after the

3 date of the certificate of such certified copy.

4 . a. CONFINEMENT. A sentence of confinement shall

s be stayed if an appeal is taken and the defendant

g 1s released pending disposition of appeal pursuant

7 Yo charter two (2), division fourteen (XIV) of this

8 -A_C_Ec " R

9 24, Page 29, by inserting after line 34 the

10 following section: -

11 "Sec. _ . Rule twenty-five (25), subsection four

12 (4), paragraph c:

13 c. When a person who is present in the courtroom

14 1is supposed by a magistrate to have upon his or her

15 person a weapon, the magistrate ex-sudee may direct

16 that such person be searched, and any weapon be

17 retained subject to order of the court.”

18 25. Page 30, by inserting after line 27 the

19 following section:

20 "Sec. . Section one thousand three hundred

21 one (1301) is amended by striking rule thirty-one

(31) .n
§§ 26. Page 31, by inserting after line 10 the
24 following sections:

"Sec. . Rule thirty-six (36), subsection three .
(3): ’

NN
oy Ut

27 3. A bxief-end concise statement of the act or

28 acts constituting the offense, including the time

29 and place of its commission as near as may be, and

30 identifying by number the provision of law alleged

31 to be violated.

32 Sec. . Rule thirty-nine (39):

33 Rule 39. ARREST. The officer who receives the

34 warrant shall arrest the defendant and bring the

35 defendant before the magistrate without unnecessary

36 delay or serve ¢kat the citation in the manner provided
37 in chapter two (2), division £iwve-<5} four (IV) of N
38 this Acct.

39 Sec. . Rule forty-two (42), subsection three

4o (3), unnumbered paragraph two (2):

41 In apm=emriate cases where the defendant faces

42 the vossibilitv cf imprisonment, the court shall

43 appolint counsel for an indigent defendant in accordance
4y with procedures established under rule two (2),

y5 sukdiviaien subsection three (3) cf the rules of

46 criminal orocedure. The magistrate shall allow the

47 deiendanc reasonable time and opportunity to consult
4g with counsel, in the event the defencdant expresses

‘ 49 a desire to do so. ‘
50 Sec. . Rule forty-eicht (48), subsection nine




S-

3263

Page 6

NONNNODNNRNN - e b ad b dwd bbb ,
\IO\U'IJ:NN—‘O\D&)QO\WS‘&N—‘O\DG)QO\U‘FUN—‘

wNN
O O

W W
N —

FEWWwWwwWwwww
OoOWwom~loOwnm & W

= EE
W =

by
45
46
u7

48
49
50

(9):

9. RECORD. GUpen-the-triai;-the-judieial-magistrate
shati-make-minutes-of-the-ceseimony-of-each-witness
and-append-the-exhibres-or-copiea-thereof- The
proceedings upon trial shall not be reported; unless
a party provides a reporter at such party's expense.
By agreement of the parties the magistrate may cause
the proceedings upon trial to be reported
electronically. 1If the proceedings are being
electronically recorded both parties shall be notified
in advance of that-recording. If the defendant 1is
indigent and requests that the proceedings upon trial
be reported, the judicial magistrate shall cause them
to be reported by a reporter, or electronically, at
public expense. If the proceedings are not recorted
electronically, the judicial magistrate shzll make
minutes of the testimonv Of each witness and aorend
the exhiblts or covies thereof. If the proceedings
have been reported electronically the recording shall
be retained under the jurisdiction of the magistrate
and upon request shall be transcribed only by a person
designated by the court under the supervision of the
magistrate. The transcription shall be provided
anyone requesting same it upon payment of actual cost
of transcription or to an indigent defendant as herein
above provided.

Sec. . Rule fifty-three (53) is amended by
striking the rule and inserting in lieu thereof the
following:

Rule 53. FORFEITURE OF COLLATERAL IN LIEU OF
APPEARANCE. When authorized in the judicial district
as provided in this rule, a court may accept a
forfeiture of collateral security in lieu of apvpearance
as a proper disposition of a simple misdemeanor charge.
Prior to termination of the case by forfeiture under
this rule, the defendant must execute a written consent
to forfeiture as disposition of the action. Unless
vacated upon application within thirty days of the
forfeiture, such forfeiture shall. constitute a
conviction of the charge and satisfaction of the
penalty.

Each judicial district, by action of a majority
of the district judges, may determine the simple
misdemeanor offenses which shall ke subject to
disposition by forfeiture under this rule and shall
promulgate by court rule and disseminate a list of
those offenses to all magistrates in the district.

A copy of the rule shall be transmitted to the clerk
of the supreme court.

This rule shall not authorize, and a court shall
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not accept, the forfeiture of ccllateral in lieu of
appearance in an action in which the defendant is
charged either with a nonscheduled traffic violation
or with a scheduled violation, including a scheduled
traffic violation, in which a court appearance is
required under chapter seven hundred fifty-three (753)
of the Code."

27.- Page 32, line 17, by inserting after the words
"twenty-three (23)“ the words "of the rules of criminal

- 10 Erocedure

VONOUE WN -

1 28. Page 32, by 1n=ert1nc after line 25 the L
12 following section: _
13 "Sec. ___. Rule flfty~51x (56)° ' ‘i‘ﬂjf‘“-
14 Rule 56. CORRECTION OR REDUCTION OF SENTENCE.

- 15" The magistrate may correct an illegal sentence at - = W.-n
16 any time and may correct a sentence imposed in an - e Tl
17 1illegal manner within the time provided herein for - --—-
18 the reduction of sentence. The magistrate may reduce
19 a sentence within ten days after the sentance is
20 imposed or within ten days after the receirzt by the
21 magistrate of a mandate issued upon atffirmance of
22 the judgment or dismissal of the appeal, or within

cb 23 ten days after entry of any crder or judgment of the
2t supreme avpellate court denying review of, or having
25 the effect of upholding, a judgment of conviction.

26 The court may also reduce a sentence upon revocation
‘. 27 of prebtie=n probation as provided by law."
28 29. Page 32, line 28, by striking the word and

29 ficure "nine (9)" and inserting in lieu thereof the
30 word and figure "ten (10)".

31 30. Page 34, by inserting after line 35 the
32 following section:
33 "Sec. . Form ten (10), unnumbered paragravhs

34 seventeen (17), thirty-one (31), thirty-five (35),

35 forty-nine (49), £fifty-one (51), and sixtyv-two (62):

36 Driving under suspension: A.B. operated a motor

37 vehicle while his or her license was (under suspens*on)
38 (revoked).

39 Homtexde Murder: A.B. committed hemieide murder

40 in the cdegree, resulting in the death of C.D.
& Indecent exposure: A.B. indecently exposed himself
42 or herself to C.D.

43 Prostitution: A.B. committed prostitution by

yu offering hiefhax his or her services for sale (or

45 selling his or her services) as a partner in a sex
86 act; A.B. purchased. (or offerad to purchase) C.D.

47 Services as a parctner 1n a Sex act.

o
9, ug Revkieasg-eadangermenbrs-—Ar3r~resklagglu-endangexed
yg human~-Iife-er—safedy- {chereby-seriousiv-injuring

‘ 50 E€x-B8+r7<




1 A similar short form indictment may be used for

2 offenses not appearing in this table, provided it

3 complies with the reguirements of rule four (4), L
4 subsection seven (7) Zewa-Rules- -oi-€Eriminal-Proceduxe :

5 ‘rules of criminal procedure.”
6
7
8
9

31. - Page 35, line S5, hy strlklng the words "(1nsert
name of lowexr court judga" and inserting in lieu. L
thereof the words "{imnsext-name-ef-lowex-eourt~judge". = = .
: - 32. *~Page 35, line 6, by striking the words "or ...
‘10 naglstrate)”'and lnsertlng in lleu thereof the wordsf
N 11 . eu-r.ag-;s—aakc}" - T P IR T e ~- v
512 33.::zPage 36, by lnsertlng axter llne 17 the
13 followlng sectlon. L T B
"Sec." .- Chapter two - (2),»dlv1510n bh1rtenn R SR :
15 (XIII): ‘is amended by adding the following new sectlon T
"16 before secticn one thousand three hundred one (1301): ' EES
47  NEW SECTIQON TITLE. These rules shall be known . °
18 as the rules of criminal procedure. - (R. Cr. P.).
19 343. . By renumbering sections and by corracting -
" 20 intermal references to conform with thlS amendment.-

S-3263 FILED & ADOPTED (p 6¢¢/ ~ BY GENE W. GLENN
MARCH 31, 1977 ’ -

e . -

SENATE FILE 289

§-3262
1 Amend Senate File 289 as follows: , -
T 2 1. Page 11, line 12, by striking the words andé DIV.A
; 3 figures "£ive-+5}y four (4)" and inserting in lieu :
} 4 thereof the words and figures "five (5), subsection
R 5 four (4)". -
6 2. Page 22, line 23, by striking the words
7 TALTERNATE JURORS;" and inserting in lieu thereof
g the words "AnISRNRTE-SHRERST"
9 3. Page 23, line 30, by stri<ing the words DIV.B
10 "record. Provided” and inserting in lieu thereof the
11 words "-—--Broevided record; provided".
T 12 4. Page 32, line 10, by inserting after the word DIV.A
13 "by"” the words ", Division Fourteen (XIV),".
14 5. Page 32, line 11, by striking the words
15 "of this Act".
-3262 FILED BY RICHARD R. RAMSEY

MARCH 31, 1977
DiV. A - ADOPTED {(p #57)
pIVv. B - W/D (f,gfr)

e —— e e e e v———————— e — e e e e




~3252 SENATE FILE 289
Amend Senate File 289, page 31, line 33, by

inserting after the word "evidence" the words "if
the original action was tried by a district judge,
district associate judge, or magistrate appointed
under sections six hundred two point fifty-one (602.51)
or six hundred two point fifty-nine (602.59) of the
Code. -If the original action was tried by a magistrate
appointed under sections six hundred two point fifty
(602.50) or six hundred two point fifty-eight (602.58)
of the Code, the district judge shall promptly hear
the appeal de novo".

S OWVWONOTNEWN-=

- b

S-3252 FILED - &bpld acambb  BY  GENE W. GLENN
MARCH 28, 1977 ~%7 3757 A (- .

SENATE FILE 28¢

S-3253

1 Amend Senate File 289, page 16, line 30, by

2 inserting after the word "gevewrmment" the word

3 "state".

S-3253 FILED & ADOPTED (7.83¢) BY RICHARD R. RAMSEY
. MARCH 29, 1977

SENATE FILE 289

S-3254

1 Amend Senate File 289, page 15, line 9, by
2 inserting after the word "court" the words "for
3 good cause shown".

S-3254 FILED & LOST (p.52¢<) BY RICHARD R. RAMSEY
MARCH 29, 1977

SENATE FILE 289

-3259

Amend the Glenn amendment, S-3252, to Senate
File 289 as follows:

1. Page 1, line 7, by inserting after the word
"code" the words "unless the district court judge
hearing the appeal either upcn application of any party
or on the district judge's own motion orders the appeal
heard de novo on the grounds the record is inadeguate."”

dqownmeswNneE 0

‘ §-3259 FILED - 4bplid #/5/(9.955) BY JAMES M. REDMOND
MARCE 30, 1977 LUCAS J. DE KOSTER




SENATE FILE 289 .

-3255
Amend Senate File 289 as follows:
1. Page 7, by striking lines 8 through 35 and DIV.
inserting in lieu thereof the following: A
"Sec. 17. Rule eight (8), subsection two (2), W/D

paragraph b:

b. PLEAS OF GUILTY. The court may refuse to
accept a plea of guilty, and shall not accept such
plea without first addressing the defendant personally
and determining that the plea is made voluntarily
10 and intelligently and has a factual basis. The
11 defendant-shati-be-infermed-of-+he-fotlowing=
12 Sec. 18. Rule eight (8), subsection two (2),

13 paragraph b, subparagraphs one (1) through four (4),
"14 by striking the subparagraphs.”

WONOWL & W=

15 2. Page 8, by striking lines 1 through 12,

16 3. Page 28, by striking lines 1 through 12. DIV,B
17 4. By renumbering sections as necessary. DIV.C
$§-3255 FILED BY RICHARD R. RAMSEY

MARCH 29, 1977

DIV. A - W/D

DIV. B - LOST%(W-?35)
DIV. C - W/D

SENATE FILE 289
-3256

Amend the Glenn amendment, S-3252, to Senate
File 289 as follows:

1. Page 1, line 7, by inserting after the word
"Code" the words "unless the judge upon application
or on the judges own motion and at the court's discretion
orders a de novo appeal because the record is inadequate."

AWM W0

S-3256 FILED-46’”*”*“‘&G/(*ij) BY JAMES M. REDMOND
MARCH 29, 1977

SENATE FILE 289

S-3257

1 Amend Senate File 289 as follows:'

2 1. Page 9, by striking from lines 9 and 10 the

3  words "or another disposition more favorable to the

4  gefendant than that provided for in the plea

5  agreement" and inserting in lieu therecf the words

6 "or ancther disposiiicn mere favorabie to Lhe

7 defandant than =kat previded fox in the plea

8 agreement”. \J)
S-3257 FILED'<%€0*473/(%-§°*/ BY RICHARD R. RAMSEY

MARCH 29, 1977
Ao B Pircarmitirs st %5 (p 779)




SENATE 3
MaY 9, 1977

WO 00~ U bW N 6)]

House Amendment to Senate File 289

-3515

Amend Senate File 289 as follows:

1. Page 1, by striking lines 4 and 5 and inserting
in lieu thereof the words "rules one (1) through
twenty-six (26) and rules twenty-nine (29) and thirty-
one (31) are amended by".

2. Page 1, line 6, by striking the words "three
(3) through seventy-nine (79)" and inserting in lieu
thereof the words "two (2) through eighty (80)".

3. Page 1, by inserting after line 12 the
following:

"Sec. ____ . Rule one (1), subsection two (2),
paragraph b is amended to read as follows:

b. "Judicial officer” means justices of the supreme
court, justices of the court of apveals, and committing
magistrates.”

4. Page 5, by inserting after line 6 the following
section: . . '
"Sec. ___. Rule five (5), subsection one (1) is
amended by striking that subsection and inserting

in lieu thereof the following: ,

1. PROSECUTION ON INFORMATION. All indictable
offenses may be prosecuted by a trial information.

An informaticn charging a person with an indictable
offense may be filed with the clerk of the district
court at any time, whether or not the grand jury is
in session. The county attarney shall have the sole
authority to file such a trial information unless
that authority is specifically c¢ranted to other
prosecuting attorneys by statute.,"

5. Page 5, line 7, by striking the word "one
(x},".

6. Page 5, line 8, by striking the word and figure
"three (3)". .

7. Page 5, by striking lines 9 throdgh 14.

8. Page 5, by striking lines 18 through 27,

9. Page 6, line 21, by striking the words "lessew
necessarily" and inserting in lieu thereof the word
"lesser”.

10. Page 6, line 27, by striking the words "a=
a necessarily"” and inserting in lieu thereof the word
llanlt .

11. Page 38, lines 28 and 29, by striking the words
"for good cause shown'.

12. Page 8, line 30, by inserting after the word
"guilty” the word "plea®.

13. Page 11, lines 11 and 12, by st
words "en-itkRe-gzmound-ihab-if-was-izlega
and inserting in lieu thereof the words "on the ground
that it was illegally obtained including, but not
limited to, motions on any ground listed in rule -




SENATE 4

MAY 9, 1977
$-3515
PAGE 2
1 eleven (11] of the rules of criminal procedure”.
2 l4. Page 13, by striking lines 16 through 18 and
3 inserting in lieu thereof the words "puseeédure. The'".
4 15. Page 16, by striking line 22 and insexrting i
5 in lieu thereof the following: '
6 "Sec, 35. Rule eleven (11}, headnote, is amended :
7 to read as follows:
8 Rule 1ll1. SUPPRESSION OF EVIDENCE OBTAINED BY AN
9 UNLAWFUL SEARCH AND SEIZURE."
10 15. Page 15, by striking lines 34 and 3S5.
11 17. Page 17, by striking lires 1 through 11.
12 18. Page 17, line 21, by striking the word
13 "GOVERNMENT" and inserting in lieu thereof the words
14 "GSo¥3R=H=ENE STATD".
15 19. Page 17, lines 26 and 27, by striking the
16 words "photograph+-Any and, in addition any" and
17 inserting in lieu ther=of the words "photograoh: Any™.
18 20. Page 19, by striking lines 3 through 3 and
19 1inserting in lieu thereof the following:
20 "a. DOCUMENTS AND TANGIBLEZ 0O3JECTS. If the court
21 grants the relief sought by the defencdant under
22 supa&swisisen subsaction two (2}, paragraph b,
23 subparagraph one (1), of this rule, the court".
24 21. Page 19, by striking lines 13 through 13 and
25 1inserting in lieu therzcf the following:
26 ", RIPORTS OF ZXAMINATIONS AND TESTS. If the
27 court grants relief scugnt by the defendant under
28 gumadxzwiatan subsection two (2), paragraph b,
29 subparagraph one (1), of this rule, the court'™.
30 22. Page 19, by striking lines 26 through 31 .and
31 inserting in lieu thereof +the following: "subkdiwzazen
32 +=we—=<2} subsection three (3] of this rule shall be
33 made, if at all, within five davs after any order
34 granting similar relief to the defsandant.”
35 23. Page 19, by striking lines 32 through. 34 and
36 1inserting in lieu thereof the Zollowing:
37 "4, FAILURE TO IDMPLOY EVIDENCI. When evidence.
38 1intended for use and furnished under this rule 1is
39 not actually employed at the trial, that fact shall
40 not be commented upon at trial."
41 24. Page 21, by striking line 6 and inserting
42 1in lieu thersof the words:
43 "Sac. 43. Rule 15, subsection cne ():™.
44 25. Page 21, by striking lines 12 through 19.
45 26. Page 23, by striking line 3 and inserting .
46 in lieu thereof the words "a, subparagraph one (L)Y".
4 27. Page 23, by striking lines 3 through 13.
48 28. 2age 24, line 35, by strixking the latter "c,™.
49 29. Page 25, by striking lines 17 througn 24.
50 30. Page 28, line 19, by striking the words "ruie




SENATE 5
MAY 9, 1977

§=-3515
PAGE 3

1 %*en—-<£%33% these rules" and inserting in lieu thereof

2 the words "rule ten (@Q0}".

3 31l. Page 28, line 31, by striking the words

4 "asserted established" and inserting in lieu thereof

S the word "asserted".

6 32. Page 30, line 28, by striking the word

7 "eensidexmed" and inserting in lieu thereof the word

8 "considered".

9 33. Page 31, line 12, by striking the words "ruies
10 ef-ere" and inserting in lieu thereoi the words "rules
11 of the". -

12 34. Page 33, by striking lines 32 throcugh page

13 34, line 3.

14 35. Page 34, line 9, by striking the words "or

15 Jjudge" and inserting in lieu thereof the words "es

16 3Iudge".

17 36. Page 35, by striking lines 2 through 4 and

18 inserting in lieu ther=0f the following: "rules

19 thirty-three (33), thirty-Zour (34), thirty-six (36},
20 thirty-nine (39), forty-two (42], forty-eight (43),
21 and fifty-three (33) through fifty-six (58] are amended
22 by sections eighty—-two (82) through ninety-=two (92]
23 of this Act as follows:".

24 37. Page 353, line 13, by striking the word "all"
25 and inser+ing in lieu thereof the word "azx'".,

26 38. Page 39, by striking lines 26 thxcugh 35.

27 39. Page 37, by striking lines 1 through 16.

23 40. Renumbering and by correcting internal

29 references as necessary.

S-3515 FILED RECEIVED FROM THE HOUSE

MAY 6, 1977

)/M I SN § \5—/10 (J ’43/)
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PAGE 4
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SENATE FILE 289

Amend Senate File 289 as amended, passed and
reprinted by the Senate as follows:

1. Page 1, by striking lines 4 and 5 and inserting
in lieu thereof the words "rules one (1) through
twenty-six (26) and rules twenty-nine (29) and thirty-
one (31) are amended by".

2. Page 1, line 6, by striking the words "three
(3) through seventy-nine (79)" and inserting in lieu
thereof the words "two (2] through eighty (80)".

3. Page 1, by inserting after line 12 the
following:

"Sec. . Rule one (1), subsection two (2),
paragraph b is amended to read as follows: ‘

b. "Judicial officer" means justices of the supreme
court, justices of the court of appeals, and committing
magistrates.”

4, Page 5, line 8, by striking the word and figure
"three (3)".

5. Page 5, by striking lines 18 through 27.

6. Page 6, line 21, by striking the words "lessex
necessarilv" and inserting in lieu thereof the word
“Tesser”.

7. Page 6, line 27, by striking the words "an

a necessarily” and inserting in lieu thereof the word
7" ]
an".

8. Page 7, lines 25 and 26, by striking the words
"wishout-unnecessa=v-dezay as soon as practicakle"
and inserting in lieu thereof the words "without
unnecessary delay".

_J___.,___,X_ ~

8. Page 8, lines 28 and 29, by striking the words
"for good cause shocwn”.

10. Page 8, line 30, by inserting after the word
"quilty" the word "plea".

11. Page 13, by striking lines 16 through 18 and
inserting in lieu thereof the words "preeedumse. The".

12. Page 16, by striking line 22. -

13. Page 16, by striking lines 3¢ and 35.

14, Page 17, by striking lines 1 through 11.

15. Page 17, line 21, by striking the word
"GOVERNMENT" and inserting in lieu thereof the words
"COVERNMEN® STATE".

16. Page 17, lines 26 and 27, by striking the
words "photograph+-amy and, in addition any” and
inserting in lieu thereof the words "photograph:
Any".

17. Page 19, by striking lines 3 through 5 and
inserting in lieu therecf the following:

"a. DOCUMENTS AND TANGIBLE OBJECTS. If the court
grants the relief sought by the defendant under
sukdivisien subsection two (2), paragraph b,




H-3719

Page 2 r" ‘ _-]

subparagraph one (1), of this rule, the court”,

18. Page 19, by striking lines 13 through 15 and
inserting in lieu thereof the following:

"L, REPORTS OF EX2MINATIONS AND TESTS. If the
court grants relief sought by the defencdant under
sukdivisien subsection two (2}, paragraph b,
subparagraph one (1), of this rule, the court".

19. Page 19, by striking lines 26 through 31 and
inserting in lieu thereof the following: I sukdiwizien
10 &we-+£2+ subsection three (3} of this rule shall Le
11 made, if at all, within five dayvs after any orcder
12 granting similar relief to the defendant.”

13 20. Page 19, by striking lines 32 through 34 and
14 inserting in lieu thereof the following:

WO EWN=

15 "y, FAILURE TOC EMPLOY EVIDENCE. When evidence
16 intended for use and furnished under this rule is
17 not actually employed at the trial, that fact shall 2®

18 not be cormented upon at trial.".

19 21. Page 21, by striking line 6 and inserting

20 in lieu therecof the words:

21 "Sec. 83. Rule 15, subsection one (1):".

22 22, Page 21, by striking lines 12 through 19.

23 23. Page 23, by striking line 3 and inserting

24 in lieu thereof the words "a, subparagraph one (1)".

25 24, Page 23, by striking lines 8 through 13.

26 25. ©Page 24, line 35, by striking the letter "c,".

27 26. Page 25, by striking lines 17 throuvgh 24.

28 27. Page 28, line 19, hy striking the words "rule
ben-£39% these rules" and inserting in lieu thereof -

30 the words "rule ten (10)".

28. - Page 28, line 31, by striking the words

32 "aggexred established" and inserting in lieu thereof

33 the word "asserted”.

34 29. Page 30, line 28, by striking the word

35 "eemsiderad™ and inserting in lieu thereof the word

36 "considered”.

37 30. Page 31, line 12, by striking the words "»ules

38 ef~&he™ and inserting in lieu thereof the words "“rules

39 of the".

4o 31. Page 33, by striking lines 32 through page
4134, line 3.

42 32. Page 34, line 9, by striking the words "“or

43 judge" and inserting in lieu thereof the words "e=

Ll 3usge", - -~ —

45 33. Page 35, by striking lines 2 through 4 and

U6 inserting in lieu thereof the following: "rules

47 thirty-three (33), thirty-four (34), thirty-six (36),
48 thirty-nine (39), forty-two (42), forty-eight (48),

49 and fifty-three (53) through fifty-six (56) are amended
50by sections eighty-two (82) through ninety-two (92)

H~3719 !
rPage 3

1 of this Act as follows:". ‘

2 34. Page 35, line 13, by striking the word "all"

3 and inserting in lieu thereof the word "axz",.

u 35. By renumbering and by correcting internal

5 references as necessary. '

A- Ao, .
H#-3719 FILED 3- ddsplA BY COMMITTEE ON JUDICIARY
ARPIL 22, 197779 4/;9 (p-/7¢4) AND LAW ENFORCEMENT

B JESSE of Polk, Cheir




SENATE FILE 289

H-3854
1 Amend Senate File 289 as follows:
2 l. Page 5, by inserting after line 6 the following
3 section:
4 "Sac. . Rule five (5), subsection one (1) is
5 amended by striking that subsection and inserting in
6 lieu thereof the following:
7 "l1. PROSECUTION ON INFORMATION. All indictable
8 offenses may be prosecuted by a trial information.
] An information charging a person with an indictable
10 offense may be filed with the clerk of the district
11 court at any time, whether or not the grand jury is in
12 session. The county attorney shall have the sole
13 authority to file such a trial information unless that
14 authority is specifically granted to other prosecuting
15 attorneys by statute."
16 2. Page 5, line 7, by striking the words "one (1,".
17 3. Page 5, by striking lines 9 through 14,
18 4. By renumbering sections as necessary.
H-3854 FILED - dckp %A 7/29 BY BRANSTAD of Winnebago
APRIL 28, 1977 (p /765) JESSE of Polk

SENATE FILE 289

886

H-3
1 Amend H-3719 to Senate File 289 as follows:
2 1. Page 1, by inserting after line 33 the following
3 section:
4 " . Page 11, lines 11 and 12, by striking the
5 words "em-the-greund-that-ib-vas-iltlegaily-ektained”
6 and inserting in lieu thereof the words "on the ground
7 that it was illegally ohtained including, hut not
8 limited to, motions on any ground listed in rule
9 eleven (11) of the rules of criminal procedure"."
10 2. Page 1, line 36, by inserting after the number
11 "22" the words "and inserting in lieu thereocf the
12 following:

13 "Sec. 35. Rule eleven (11}, headncte, is amended
14 to read as follows:
15 Ruie 11. SUPPRESSION OF EVIDENCE OBTAINFD BY AN

16 UNLAWFUL SEARCH AND SEIZURE.""

H-3886 FILED - GelypZel %59 BY JESSE of Polk
APRIL 29, 1977 (¢ '7¢7)

SENATE FILE 289

H-3887
1 Amend Senate File 289, as passed by the
2 Senate and reprinted, as follows:
3 1. Page 36, by striking lines 26 through 35.
4 .2. Page 37, by striking lines 1 through 16.

H-3887 FILED, ADOPTED BY JESSE of Polk
BY UNANIMOTS CONSENT(fJ?éS)
APRIL 29, 1977
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Senate File 289
Judiciary and Law

Enforcement
Jesse, chair SENATE FILE z sq

: Newhard A
' ewhar¢ By COMMITTEE ON JUDICIARY

Branstad
Gentleman
Nielsen

(AS AMENDED AND PASSED BY THE SENATE APRIL 5, 1977)
Passed Senate, ﬁflzjiihz.77(mj430)Passed House, Date «.29.77(3./765”
Vote: Ayes £/ Nays 550 Vote: Ayes 7/ Nays ;;
Approved ?A 0{/_77
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A BILL FOR

1 An Act to propose changes in the rules of criminal procedure.
2 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
3
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Section 1. Chapter one thousand two hundred forty-five
(1245) , Acts of the Sixty-sixth General Assembly, 1976 Session,

chapter two (2), section one thousand three hundred one .(1301),
rules two (2) through twenty-~three (23) and rules twenty-five
(25), twenty-six (26), and twenty-nine (29), are amended by
sections three (3) through seventy-nine (79) of this Act as
follows: '

Sec. 2. Rule one (1), subsection one (1):

=~ = = - e
Rule 1. SCOPE OF RULES AND DEFINITIONS.

1. SCOPE. The rules in this section provide .procedures

. - ./
fer-indiectabte-eriminat-eases applicable to indictable
.- - — —— —— ~— — /]
offenses.

Sec. 3. Rule two (2), subsection two (2):

2. STATEMENT BY THE MAGISTRATE. The.magistrate.shall
inform a defendant who appears before the magistrate..after
arrest, complaint, summons, or citation of the complaint
against the defendant, of the defendant's right to retain

counsel, of the defendant's right to request the assignment

appointment of counsel if the defendant is unable by reason

of indigency to obtain counsel, of the general circumstances

under which the defendant may secure pretrial release, of

the defendant's right to review of .any conditions imposed

on the defendant's release and shall provide .the .defendant

with a copy of the complaint. The magistrate..shall also

inform the defendant that he or she is not required to make ’
a statement and that any statement made by the defendant may

be used against him or her. The magistrate .shall allow the

defendant reasonable time and opportunity to consult counsel.

Sec. 4. Rule two (2), subsection three (3):

3. COUNSEL., ¥From-a-iist-approved-by-the-district—court
judgey-the The magistrate shall have authority to appoint
counsel to represent the defendant in the event the defendant
requests representation by counsel and is entitled to same.

Counsel will be assigned to assist the defendant only upon

a showing as required in section three hundred thirty-six

-1-
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A point four (336A.4) of tne Code. Counsel so appointed may
make application in tine district court for compcnsation for
such services.

Sec. 5. Rule two (2), subsection four (4), paragraph a:

a. PRELIMINARY HEARING. The magistrate snall inform the
defendant that ne or she is entitled to a preliminary hearing
unless the defendant is indicted by a grand jury or a ¢rue
trial information is filed against tne defendant or unless

ne or she waives the preliminary hearing in writing or on

the record. If the defendant waives preliminary hearing,

the magistrate shall order the defendant aeld to answer in
further proceedings. If the defendant does not waive the
preliminary nearing, tne magistrate shall schedule a
preliminary hearing and inform the defendant of the date of
the preliminary hearing. Sucn hearing shall be held within
a reasonable time but in any event not later tnan ten days
following the initial appearance if the defendant is in custody
and no later taan twenty days if he or she is not in custody.
Upon showing of good cause, the time limits specified in this
paragrapn may be extended by the magistrate. _

Sec. 6. Rule two (2), subsection four (4), paragraph c:

c. CONSTITUTIOJIAL OBJECTIONS. Rules excluding evidence
on the ground that it was acquired by unlawful means are not
applicable. Motions to suppress must be made to the trial
court as provided in rule ereven-<343 ten (1J), subsection
two (2).

Sec. 7. Rule three (3), subsection two (2), paragraph

b, subparagraph turee (3), part (a):

(a) The juror is a preseenter complainant upon a charge

against the defendant.
Sec. 8. Rule taree (3), subsection two (2), paragraph

b, subparagraph three (3), part (b); subsection four (4),

unnumbered Earagraeh one (1):
(b) The Zuror nas formed or expressed such an opinion

-2-
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1 as to tne guilt or innocence of tne defendant as would prevent

2 tne juror from rendering a true wvex¥die+ indictment upon the
A

3 evidence submitted.
4 1. REFUSAL OF WITNESS TO TCLSTIFY. When a witness under

5 ,examination before the 2rand jurx refuses to testify or to

6 answer a question put-+e—nim-er-aer, it shall proceed with
. __________________- ]

7 the witness before a district eeuwr+ judge, and the foreman
e

8 shall then distinctly state before a district eeurt judge

g9 the guestion and the refusal of the witness, and if upon
]

10 hearing the witness the court snaii-deeide decides tnat the

11 witness is bound to testify or answer tne question propounded,

12 the judge shall inquire of the witness if he or she persists

13 in his or her refusal, and, if he or she does, shall proceed

14 with the witness as in cases of similar refusal in open court.

15 i. EFFECT OF REFUSAL TO INDICT. If, upon investigation,

]
16 the grand jury refuses to find an indictment against one

17 cnarged with a public offense, it shall return all papers

18 to the clerk, with an endorsement thereon, signed by the

19 foreman, to the effect that the cnarge is ignored. Thereupon,

20 tiae district eeur+ judge must order tie discharge of tne

21 defendant from custody if in jail, anu the exoneration of

22 bail if bail be given. Upon good cause shown, the district

23 eeurt judge may direct that the cnarge again be submitted

24 to the grand jury. Suca ignoring of the cnarge does not

25 prevent the cause from being submitted to another grand jury

26 as the court may direct; but without suca direction, it cannot

27 pe again be submitted.

28 Tne grand jury shall inquire into all indictable offenses

29 brougnt before it which may be tried within the county, and

30 present them to the court by indictment. The grand jury shall

31 meet at times specified bz order of a district judge. In
L . o J

32 addition to those times, tihe grand jury shall meet at the

33 request of the county attorney or upon the request of a

34 majority of the grand jurors.
35 Sec. 9. Rule three (3), subsection four (i), paragraph ‘

-3-

CPA-34947 1 /7



0 N O W N -

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

S.F. g 8 2 H.F.

d. SECRECY OF PROCLEDINGS. Every member of the grand
jury, and its clerks and bailiffs, shall keep secret the
proceedings of that body and the testimony given before it,
except as provided in rule thirteen (13). No such person
shall disclose tne fact taat an indictment nas been found
except when necessary for the issuance and execution of a
warrant or summons, and sucn duty of nondisclosure shall
continue until the indicted person has been arrested.. The

eeunty prosecuting attorney shall be allowed to appear before

the grand jury on nis or her own request for the purpose of
giving information or for the purpose of examining witnesses,
and tne grand Jjury may at all reasonable times ask the advice

of tne eeunty prosecuting attorney or the court. However,

neither the eeunty prosecuting attorney nor any other officer

or person except tne grand jury may be present when the grand
jury 1is voting upon the finding of an indictment.
Sec. 10. Rule three (3), subsection four (4), paragraph

e. SECURING WITNESSLS AND RECORDS. Tne clerk of the court
must, when required by tne foreman of the grand jury or eounty

prosecuting attorney, issue subpoenas for witnesses to appear

before the grand jury. Tne grand jury is entitled to free
access at all reasonable times to county institutions and
places of confinement, and to the examination without charge
of all public records within the county.
Sec. 11. Rule four (4), subsection six (6), paragraph
b:
. COPY TO DEFENSE. Sucn minutes.of evidence shall not
be open for the inspection of any person except the judge
of the court, the eeunty prosecuting attorney, or the defendant

and nis or ner counsel. The clerk of the court must, on
demand made, furnish the defendant or nis or her counsel a
copy thereof without charge.

Sec. 12. Rule four (4), subsection eight (8), paragraph

-4
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d:

d. CONTINUANCE., #Ne When an application for amendment

is sustained, no continuance or delay in trial shall be granted

pecause of such amendment unless it appears that defendant

should have additional time to prepare because of sucn

amendment.

Sec. 13. Rule five (5), subsections one (1), two (2),
three (3), four (4) and five (5):
7. PROSECUTION ON INFORMATION. All indictable offenses

may be prosecuted by a trial information. The prosecuting

attorney may at any time, whether or not the grand jury is

in session, file an suca information with. & the clerk of the

district court Judege-er-distriet-asseciate-Jjudge-ecrarging

a-persen—-with-an-indietable-effense,
2. LENDORSEMENT. An information shall be endorsed "a true

information" and shall be signed by the prosecuting attorney

er—-in-his-er-her-name-by-an-assistant-proseenting-ateorney,
3. WITNESS NAMES AND MINWUTES. The prosecuting attorney

shall, at the time of filing such information, endorse or

cause to be endorsed thereon the names, occupations, and last

known addresses of the witnesses whose evidence the prosecuting

attorney expects to introduce and use on the trial of thne

same, and shall also file wita suca information, of each

witness whose name is endorsed upon the information, a

statement-suffieient-to-enable-the-defendant-to-prepare-hsis

defense minute of the evidence relating to the guilt of the

accused of the offense charged.

4, APPROVAL BY JUDGE. Prior to tne filing of tne

information, a district judge er, district associate judge

or magistrate naving jurisdiction of the offense must approve

the information by a finding that the evidence contained in

the information and the minutes of testimony,

would warrant a conviction by the trial jury.

the charge may be presented to the grand jury for

consideration.

At any time after judicial approval of an

-5-
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information, and prior to the commencement of trial, the
court, on its own motion, may order said information set aside
and said case submitted to tne grand jury.

5. INDICTMENT RULES APPLICABLE. The information shall
be drawn and construed, in matters of substance, as indictments
are required to be drawn and construed. The term "indictment"
embraces the trial information, and all provisions of law

applying to prosecutions on indictments apply also to

informations, except where otherwise provided for by statute
or in these rules, or when the context requires otherwise.

Sec. 14. Rule six (6), subsections one (1), two (2), and
three (3):

1. MULTIPLL OFFENSES. Wnen the conduct of a defendant
may establish the commission of more than one public offense
arising out of the same transaction or occurrence, the
defendant may be prosecuted for eacn of suca offenses. Each
of such offenses may be alleged and prosecuted as separate
counts in a single complaint, information or indictment,

unless, for good cause shown, the trial court in its discretion

determines otherwise. Where the public offense which is

alleged carries with it certain 2esser necessarily included
offenses, the latter should not be charged, and it is

sufficient to charge that the accused committed the pubilie

major offense.
2. PROSECUTIOJ AND JUDGMENT. Upon prosecution for a erime

public offense, the defendant may be convicted of eithexr the

erime public offense charged or an a necessarily included

erime offense, but not botn.
3. DUTY OF COURT TO INSTRUCT. In cases where the erime

public offense charged may include some lesser erime offense

it is the duty of the trial court to instruct the jury, not

only as to the erime public offense charged but as to all

lesser erimes offenses of whicn tne accused might be found
guilty under the indictment and upon the evidence adduced,

even though such instructions have not been requested er-have

-G-
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Sec. 15. Rule seven (7), subsection two (2), paragraph
b:

b. SUMMONS. The summons shall be in tne form described
in section four hundred two (402) of this cnapter, except

that it shall be signed by the clerk. A summons to a

corporation shall be in the form prescribed in section seven

nundred five (705) of this chapter.

Sec. 16. Rule seven (7), subsection three (3) , paragraph

a. LEXECUTION OR SERVICE. The warrant shall be executed
or the summons served as provided in adaivision four (IV) of
tnis cnapter. A-summens-te-a-cerperatien-shati-be-in-the
ferm-prescribed-in-section~gseven—-hundred-£five-{785)-0f~-this
ehapters Upon the return of an indictment or upon the filing
of a trial information against a person confined in any penal
in;zitution, the court to whichh such indictment is returned
may enter an order directing that such person be produced
before it for trial. Tne sheriff shall execute such..order
by serving a copy thereof on the warden having such accused
person in custody and thereupon such person shall be delivered
to such sheriff and conveyed to the place of trial.

Sec. 17. Rule eight (8), subsection one (1), unnumbered
paragraphs one (1) and two (2):

ArraiéZment shafz-;;-;;:E:;ted in open court witheut

unnecessary-detay as soon as practicable. If the defendant

appears for arraignment without counsel, the defendant must,
before proceeding tnerewith, be informed by the court of his
er-her the right thereto, and be asked if he or she desires

L]
counsel; and if he or she does, and is unable by reason of

indigency to employ any, tne court must assign—thé—defendant

appoint defense counsel, who shall have free access to the

defendant at all reasonable hours. Where—-the-defendant-makes

an-infermed-watver-of-counsel;-tae-court—-itn-+es-diseresion

may-assign-standby-ecounsel-te-assise-+ne—aeenseds Arraignment
-7-
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1 shall consist of reading the indictment to the defendant or

2 stating to tne defendant the substance of tne charge and

3 calling on en the defendant to plead thereto. The defendant
4 shall be g;;;; a copy of the indictment or information before
5

6

7

8

he or she is calleud upon to plead.
Tne defendant must be informed that if the name by which

he or she is indicted or informed against is not his or her

true name, ne or she must then declare what nis or ner true

9 name is, or be proceeded against by the name in the indictmentsy

10 and—asking—the-defendant—what—he—or-she-answers-to—the

11 indietment. If the defendant gives no otner name or gives

12 nis or her true name, the defendant is thereafter precluded

13 from oojecting to the indictment or information upon the

14 ground of being therein improperly named.. .If the defendant

15 alleges that another name is nis or her true name, the court

16 must direct an entrx thereof in the minutes of the arraignment,
17 and the subseguent Eroceedings on the indictment shall be
18 had against the defendant bx that name, and the indictment

19 amended accordingly.
. ]

20 Sec. 18. Rule eignt (8), subsection two (2), paragraph
21 a:
22 a. IN GENERAL. A defendant may plead guiltys or not

23 guiltys-net-guitty-by-reason-of-insanttyr-net-triabie-by

24 reasen-ef-present-insanityr;-or-a-fermer-Jjudgment-ef-convietion
25 er-seguittat-of-+the-offense-enarged. If the defendant fails
26 or refuses to plead at arraignment, or if the court refuses

27 to accept a guilty plea, the court shall enter a plea of not
28 guilty. _ At any time before judgment, the court may for good
29 cause shown permit a guilty plea to be withdrawn and ether

30 piea-er-—-pieas a not guilty substituted. A-defendant-whe-dees

31 net-piend-guiity-may-enter—-ene-er-mere-of-tne-ether-pieass

32 Sec. 19. Rule eight (8), subsection two (2), paragraph
33 b:
34 b. PLEAS OF GUILTY. The court may refuse to accept a

35 plea of guilty, and shall not accept such plea without first

-8-
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addressing the defendant personally and determining that the .

plea is made voluntarily and intelligently and has a factual

basis. %Yne-defendant-shaii-be-informed-of-the-follewings

Before accepting a plea of guilty, the court must address

the defendant personally in open court and inform the defendant

of, and determine that the defendant understands, the

following:

(1) The nature of the charge to which the plea is of-
fered.

(2) The mandatory minimum punishment, if any, and the
maximum possible punishment provided by tne statute defin-
ing the offense to which tne plea is offered.

(3) Tnat tne defendant has the right to ptead-net-guii-
ty7-or—to—-persise—in-+has-pltea-i+f-it-has-atready-been-mades

er—+o-piead-guitey be tried by a jury, and at such .trial has

tne right to assistance of counsel, the right to confront

and cross—-examine witnesses against him or her, and the right

not to be compelled to incriminate himself or herself. .

(4) That if the defendant pleads guilty there will not
be a further trial of any kind, so that by pleading guilty

ne the defendant waives the right to a trial by-gury-eor

etherwise-and-the-right-to-be-confronted-with-the-witnesses
against-aim-or-her,

Phre-court-shati-accept-the-guilty-pitea-oniy-after—-de-
termining-that-the-defendant-understands—-these-matters;—+hat
the-piea-ia-vetuntaryy-and—-that-there—is-a-£factual-basrs—-fer
same=

Sec. 20. Rule eignt (8), subsection two (2), by adding
the following new paragraph:

c. INQUIRY REGARDING PLEA AGREEMENT. The court shall
also inquire as to whether the defendant's willingness to
plead guilty results from prior discussions between the
attorney for the state and the defendant or the defendant's

attorney. Tne terms of any plea agreement shall be disclosed

of record as provided in rule nine (9), subsection two (2) .

-9-
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of the rules of criminal procedure.

Sec. 21. Rule eight (8), subsection three (3):

3. RECORD OF PROCLEDINGS. A verbatim record of the
proceedings at which the defendant enters a plea shall be
made andy-tf-there-is-a-plea-of-guit+tys;-the-record-shaii
tnetudes—-withent—3iimteation;—the-courets-advice—-to-the
defendanty;-the-inquiry—-inte-the-voluntariness—of-the-piea
inetuding-any-piea-agreement.

Sec. 22. Rule nine (9), subsections one .(1) through four
(8):

1. IN GENERAL. The prosecuting attorney and the attorney
for the defendant may engage in discussions with a view toward
reaching an agreement that, upon the entering of a plea of
guilty to a charged offense or to a lesser or related offense,
the prosecuting attorney will move-fer-d:ismissai-ef-other
charges;-er-wiiti-reconmend-oer—neot-eppese-tne-imposition—-of

a-partieutar-sentences;-or-witi-de~-beth make a charging or

sentencing concession.
2. ADVISING COURT OF AGREEMENT. If a plea agreement has

been reached by the parties whien—-centemplates-entry-of-a
ptea-ef-guiitey—~in-+the-expectation-tnat-a-specifie-3entence
witi-be-imposed-or-+hat-other—-charges-before-tha-court-witld
be-dismiaseds the court shall require .the disclosure of tne

agreement in open court at the time the plea is offered.

Tnereupon, if the agreement requires concurrence of the court,

the court may accept or reject the agreement, or may defer
its decision as to acceptance or rejection until receipt of
a presentence report.

3. ACCEPTANCE OF PLEA AGREEMENT. ¥#€ When tne court's

concurrence is required, and the court accepts the plea

agreement, the court snall inform tne defendant that it will

embody in the judgment and sentence the disposition provided

for in the plea agreement or another disposition more favorable

to the defendant than that provided for in the plea agreement.
4., REJECTION OF PLEA AGREEMENT. If the court refuses

-10~-
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to be bound by or rejects the plea agreement, the court shall

inform the parties of this fact, advise-+he-defendant
persenatiy-in-epen—-eeure-+that-the-court-ia-net-pbound-by-tne
ptea-agreementy afford tne defendant the opportunity to then
withdraw his or her plea, and advise the defendant that if
he or she persists in his or her guilty plea the disposition
of the case may be less favorable to the defendant than that

contemplated by the plea agreement.

Sec. 23. Rule ten (10), subsection two (2), paragraph
c:

c. Motions to suppress evidence en-the-greund-that-ié&
was-itlegatiy-epbtained.

Sec. 24, Rule ten (10), subsection two (2), by adding
the following new lettered paragraphs:.

NEW PARAGRAPH. Motions for change of venue or change of
judge.

NEW PARAGRAPH. Motion in limine.

Sec. 25. Rule ten (10), subsections three (3), four. . (4)

and five (5):
3. EFFECT OF FAILURE TO RAISE DEFENSES OR OBJECTIONS.

Failure of the defendant to timely raise defenses .or objections

or to make requests which must be made prior to trial underx
this rule shall constitute waiver thereof, but the court for
good cause shown, upon-metien-supported-by-affidavies; may
grant relief from such waiver.

4, TIME OF FILING. Motions hereunder, except a motion

for a bill of particulars er-a-ehange-ef-venue, shall be filed

either within thirty days after arraignment or prior to the
impaneling of the trial jury, whichever event occurs earlier,
unless the period for filing is extended by the court for

good cause shown,

5. BILL OF PARTICULARS. Wnen an indictment or information

charges an offense in accordance with this rule but fails
to specify the particulars of the offense sufficiently to

fairly enable the defendant to prepare his or her defense,

-11-
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the court may, on written motion of the defendant, require

the eeunty prosecuting attorney to furnish the defendant with

a bill of particulars containing such particulars as may bc
necessary for the preparation of the defense. A motion for

a bill of particulars may be made any time prior to or within
ten days after arraignment unless the time be extended by

the court for good ¢« :use shown. A plea of not guilty at
arraignment does ncc waive the right to move for a bill of
particulars if such motion is timely filed witiain this rule.

The eeunty prosecuting attorney may furnish a bill of

particulars on the eeunty prosecuting attorney's own motion,

or the court may order a bill of particulars without motion.
Supplemental bills of particulars may be likewise ordered
py the court or voluntarily furnished, or a new bill may be
substituted for a bill already furnished. At the trial the
state's evidence shall be confined to the particulars of the
bill or bills.

Sec. 26. Rule ten (10), subsection six (6), paragraph

6. DISMISSING INDICTMENT OR INFORMATION,

a. 1IN GENERAL. If it appears from the bill of particulars
furnished pursuant to this rule that the particulars stated
do not constitute the offense charged in the indictment or

information, or that the defendant did not commit tnat offense

or that a prosecution for tanat offense is barred by the statute
of limitations, the court may and on motion of defendant shall
dismiss the indictment or information unless the eeunty

prosecuting attorney shall furnish another bill of particulars

which so states the particulars as to shew-tnat-the-partiecutars
censtitute—the-offense-enarged-in-+the-indietment-or-information
and-that-the-offense-was-committed-by-the-defendant—and-+hat

t¢t-ts-net-barred-py-the-statute-of-timitatiens cure the defect.

Sec. 27. Rule cen (10), subsection six (6), paragraph
c, subparagraph three (3):
(3) When the information has not been approved as required

-12=-
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under rule five (5), subsection four (4).
Sec. 28. Rule ten , subsections seven (7) and eight
(8):

7. EFFECT OF DETERMINATION. If the court grants a motion

based on a defect in the institution of the prosecution or
in the indictment or information, it may also order that the
defendant be held in custody or that the defendant's bail

be continued for a specified period pending the filing of

a new indictment or information if the same was dismissed

by the court, or the amendment of any sucn pleading if the
defect is subject to correction by amendment. The new

information or indictment must be filed within +hir+ey twenty

days of the dismissal of the original indictment or information

and-the-defendant-must-pe-brevght-to-triat-within-the-+ime

timita-speeified-in-rute-twenty-seven-<{27(;-rutes-of-eriminal

preeedure. Such time shall not be included in the forty-five

day period allowed for filing an indictment under rule twenty-

seven (27), subsection two (2), paragraph a. . Moreover, the

ninety day period under rule twenty-seven (27), subsection

two (2), paragraph b for bringing a defendant to trial shall

commence anew with the filing of the new indictment or

information.

8. RULING ON MOTION. A pretrial motion shall be determined
before-+riat without unreasonable delay. Where factual issues

are involved in determining a motion, the court shall state
its essential findings on the record.

Sec. 29. Rule ten (10), subsection nine (9), paragraphs
a through c¢, by striking the subsection title and the
paragraphs and inserting lieu thereof the following:

9. MOTION FOR CHANGE OF VENUE OR CHANGE OF JUDGE.

a. FORM OF MOTIOJ. A motion for change of venue .or change

of judge shall be verified on information and belief by the
movant.
b. VENUE. If the court is satisfied from a motion for

change of venue and evidence adduced in support thereof that

-13-
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such prejudice exists in the county in which the trial is

to be had that there is a substantial likelihood a fair and
impartial trial cannot be had tnere, the court shall transfer
the proceeding to another county in which no such situation
exists.

c. CHANGE OF JUDGE. If the court is satisfied from a
motion for change of judge and evidence is adduced in support
thereof that prejudice of the judge exists, the chief judge
of the district shall name a new presiding judge. The trial
need not be moved to a different county.

Sec. 30. Rule ten (10), subsection nine (9), paragraph
d:

d. PROCEEDINGS ON TRANSFER. When a transfer of the case
is ordered to another county the clerk shall tranémit to the
clerk of the court to which the proceeding is transferred
all papers in the proceeding or duplicates thereof and any
bail taken, and the prosecution shall continue in that county.
If the defendant is in custody, the court may order the
defendant to be delivered to the sheriff of the county to
which transfer of the case is allowed, and upon such delivery
with a certified copy of the order therefor, the sheriff last
mentioned must receive and detain the defendant. All expenses
attendant upon the cnange of venue and trial, including the
costs of keeping the defendant, which shall be allowed by
the court trying the case, may be recovered by the county
to which the case is transferred from the county .in which

the prosecution was commenced. The eeunty prosecuting attorney

in the original county shall be responsible for the prosecution
in such other county.

Sec. 31. Rule ten (10), subsection ten (10), paragraph
a, subparagraph one (1):

(1) NOTICE. A defendant who intends to offer evidence
of an alibi defense shall, within the time provided for .the
making of pretrial motions or at such later time as the court

shall direct, inferm—-the-attorney—fer—-the-government-of-suech

-1 4=
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intention-and file sueh written notice of such intention.

Tne notice shall state the specific place or places at which
the defendant claims to have been at the time of the alleged
offense and the names and addresses of the witnesses upon
whom the defendant intends to rely to establish sucn alibi.
In the event that a defendant shall file such notice the
prosecuting attorney fer-t+he-gevernment shall file and-serve

apen-the-defendant written notice of the names and addresses

of the witnesses the gevernment state proposes to offer in
rebuttal to discredit the defendant's alibi. Such serviee
notice shall be ecempieted filed not less than £ive ten days
after reeeipt filing of defendant's witness list, or within

such other time as the court may direct. 3If-either-party

shati-fait-te-abide-by-the-time-periodas-heretofore-deseriped;

tre-propenent-musl+-meve-the-court-for-teave-to-introduee-suen

evidences;-shewing-ditigence-supported-by-affidavies

Sec. 32. Rule ten (10), subsection ten (10), paragraph
a, subparagraph two (2), by striking the subparagraph and
inserting in lieu thereof the following:

(2) FAILURE TO COMPLY. If either party shall fail to
abide by the time periods heretofore described, such party
may not offer evidence on the issue of alibi without leave
of court for good cause shown. In granting leave, the court
may impose terms and conditions including a delay or
continuance of trial. The right of a defendant to give
evidence of alibi in nis own testimony is not limited by the
provisions of this rule.

Sec. 33. Rule ten (10), subsection ten (10), paragraph

b, subparagraphs one (1) and two (2), by amending the paragraph

title and subparagraph one (1), and by striking subparagraph
two (2):

b. INSANITY AND DIMINISHED RESPONSIBILITY.

(1) DEFENSE OF INSANITY AND DIMINISHED RESPONSIBILITY.

If a defendant intends to rely upon the defense of insanity

or diminished responsibility at the time of the alleged crime,
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the defendant shall, within the time provided for the filing
of prctrial motions er-at-sueh-later-time-as-the-court-may
direet;-inform-the-attorney-for-the-government-of-sueh

intention-and-£fite-auveh-noeitee file written notice of such

intention. Tae court may for good cause shown allow late
filing of the notice or grant additional time to the parties
to prepare for trial or make such other order as may be
appropriate.

Sec. 34. Rule ten (10), subsection ten (10), paragraph
b, subparagraph three (3), by striking the subparagraph and
inserting in lieu thereof the following:

(3) STATE'S RIGHT TO EXPERT EXAMINATION. Where .a defendant
has given notice of the use of the defense of insanity or
diminished responsibility .and intends to call an expert witness
or witnesses on that issue at trial the defendant shall within
the time provided for the filing of pretrial motions file
written notice of the name of each. .such witness. Upon such
notice or as otherwise appropriate the court may upon
application order the examination of the defendant by a state-
named expert or experts whose names shall be disclosed to
the defendant prior to examination.

Sec. 35. Rule eleven (11), by striking the rule,

Sec. 36. Rule twelve (12), subsection one (1), unnumbered
paragraph one (1):

A defendant in a criminal case, etxther—-after-preiiminary
infermatieny-indiectments;-er-informationy may examine .all
witnesses listed by the state on the indictment or .information
or notice of additional witnesses, conditionally .or on notice
or commission, in the same manner and with .like effect and

with the same limitations as in civil actions except as

otherwise provided by statute and these rules. Depositions

before indictment or trial information is filed may only be

had with leave of court.
Sec. 37. Rule twelve (12), subsection two (2), by striking

unnumbered paragraph two (2) and paragraphs a and b.

-16-

CPA-34948 1/71




O N O W=

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

.F. !2 g i H.F.

Sec. 38. Rule twelve (12), subsection three (3), by

striking the subsection and inserting in lieu thereof the
following:

3. LISTING OF DEFENDANT'S WITNESSES. Within the time
provided for filing pretrial motions, the defendant shall
file a list of all witnesses, except the defendant, expected
to be called for the defense at trial. There. shall be a
continuing duty to disclose additional defense witnesses.
All defense witnesses shall be subject to being deposed by
the state, in the same manner and subject to the same
limitations as govern depositions by the defendant.

Sec. 39. Rule thirteen (13), subsections one (1), two
(2), three (3), and four (4):

1. WITNESSES EXAMINED BY THE PROSECUTING ATTORNEY. When
a witness subpoenaed by the prosecuting attorney pursuant
to rule five (5) is summoned by the prosecuting attorney after

complaint, indictment or information, the defendant shall

have a right to be present and have the opportunity to cross-

examine any witnesses whose appearance before the county
attorney is required by this rule.

2. DISCLOSURE OF EVIDENCE BY THE GOVERNMENT UPON DEFENSE
MOTION OR REQUEST.

a. DISCLOSURE RECJUIRED UPON REQUEST.

(1) Upon pretrial motion of a defendant the court shall
order the attorney for tne gevermment state to permit the
defendant to inspect and copy or photograph+--Any and, in

addition any relevant written or recorded statements made

by the defendant or copies thereof, within the possession,
custody or control of the gevernment state, unless same shall
have been included with the minutes of evidence..accompanying
the indictment or information; the substance of any oral
statement made by the defendant which the gevernment state
intends to offer in evidence at the trial,. including any voice

recording of same; and the transcript or record of testi-

mony of the defendant before a grand jury, whetner or not .
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the gevernment state intends to offer same in evidence upon
trial.

(2) When two or more defendants are .jointly charged, upon
motion of any defendant the court shall order the attorney
for the government state to permit the defendant to inspect
and copy or photograph any written or recorded statement of
a codefendant which the gevermment+ state intends to offer
in evidence at the trial, and the substance .of any oral
statement which the gevermment state intends to offer in
evidence at the trial made by a codefendant whether before
or after arrest in response to interrogation by any person
known to the codefendant to be a govermment state agent.

(3) Upon motion of the defendant, the court shall order
the gevermment state to furnish to defendant such copy of
the defendant's prior criminal record, if any, as is then
available to the gevernment state.

b. DISCRETIONARY DISCOVERY.

(1) Upon motion of the defendant the court may order the
attorney for the gevernment state to permit the defendant
to inspect, and where appraggfzg:rix>subject to scientific
tests, items seized by the gevernment state in connection
with the alleged crime. The court may further allow the
defendant to inspect and copy books, papers, documents,
statements, photographs or tangible objects which are .within
the possession, custody or control of the gevernment state,
and which are material to the preparation of his or her
defense, or are intended for use by .the goeverament state as
evidence at the trial, or were obtained from or belong to
the defendant.

(2) Upon motion of a defendant the court méy.order the
attorney for the gevernment state to permit the defendant
to inspect and copy or photograph any results or reports of
physical or mental examinations, and of scientific tests or
experiments, made in connection with .the particular case,

or copies thereof, within the possession, custody or control
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of the gevermment state.

3. DISCLOSURE OF EVIDENCE BY THE DEFENDANT.

a. DOCUMENTS AND TAWNGIBLE OBJECTS. If-the-eeurt—-grants
the-reiief-seughe-by-the-defendant-under-subdivision—two-{2)7
paragraph-by-subparagraph-ene-<ir7-ef-+this-rute;-+the The court
may, upon motion of the gevernment state, order the defendant
to permit the gevermment state to inspect and copy books,
papers, documents, statements other than those of the accused,
photographs or tangible objects which are not privileged and
are within the possession, custody .or control of the defendant
and which the defendant intends to introduce .in evidence .at
trial.

b. REPORTS OF EXAMINATIONS AND TESTS. Zf-the-court-grants
reltief-sought-by-+the-defendant-under—-subdivisien—twe-+{2}7
paragraph-b;-subparagraph-one-<{1ry-o0f-this-rutes-the The court
may, upon motion of the gevernment state, order the defendant

to permit the gevernment state to inspect and copy the results

or reports of physical or mental examinations and of scientific ‘
tests or experiments made in connection with the particular
case, or copies thereof, within the possession or control
of the defendant and which the defendant intends to introduce
in evidence at the trial or which were prepared by a witness
whom the defendant intends to call at the trial when such
results or reports relate to his or her testimony.
c. TIME OF MOTION. A motion for the relief provided under
subdivision twe-+42% three (3) of this rule shall be made,
if at all, within €five ten days after eny-erder-granting

simitar-retief-to-the-defendant expiration of the period

provided for filing pretrial motions under rule ten (10),

subsection four (4) unless extended by the court for good

cause shown.

é---FAIRURE-TO-EMPLO¥-BYIDENEEs—-When-evidenee—~intended

for-use-and-furnished-under-+his-rute-is-not-actualtiv-empioyed
at-the-triaty-that-fact-shalti-net-pe-cemmented-upon—at-triats
4, CONTINUING DUTY TO DISCLOSE. If, subsequent to
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compliance with an order issued pursuant to this rule, either
party discovers additional evidence, or decides to use evidence
which is additional to that originally intended for use, and
such additional evidence is subject to discovery under this
rule, the party shall promptly netify-the-other-party file

written notice of the existence of the additional evidence

to allow the other party to make an appropriate motion for
additional discovery.
Sec. 40. Rule thirteen (13), subsection..five (5), para-
graph a, subparagraph four (#4), by striking the subparagraph.
Sec. 41. Rule thirteen (13), subsection five (5), para-
graph c:

c. FAILURE TO COMPLY, If at any time during the course
of the proceedings it is brought to the attention of the court
that a party has failed to comply with .this rule or with .an

order issued pursuant to this rule, the court may upon .timely

application order such party to permit the discovery or

inspection, grant a continuance, or prohibit the party from
introducing any evidence not disclosed, or it may enter such
other order as it deems just under the circumstances.

Sec. 42, Rule fourteen (14), subsections two (2) and three
(3):

2. FOR PRODUCTION OF DOCUMENTS--DUCES TECUM. A subpoena
I s —

may contain a clause directing the witness to bring with him
.

or her any book, writing, or other thing under the witness'
. _________________________________________J

control which he or she is bound bx law to Eroduce as evidence.
L

The court on motion may euash dismiss or modify the subpoena
e 4

if comBliance would be unreasonable or oeeressive.

3. SERVICE. A subpoena may be served in any part of the

state. It may be served by any adult person. A peace officer
making service in a criminal case must serve without delay

in his or her countyy or cityry-e¥-¢ewn any subpoena delivered
to him or her for se?f-ic-e andmritten return stating
the tiﬁgf-;ngé, and manner of service. When service .is made

by other than a peace officer, proof thereof shall be by
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affidavit. Service is made by showing the original to the
witness and delivering a copy to him or her. 3If-a-witness
cenceats-himsetf-or-herself-to-aveid-serviee-of-a-subpeenas
the-officer-may-break-open-doers-er-windows-for-the~-purpese
ef-making-gserviees

Sec. 43. Rule 15, subsections one (1) and three (3):

1. WHEN HELD. Where a plea of ether-+han not guilty to
an indictment or trial information is entered on. behalf of
the defendant, the court may order all parties to the action
to appear before it for a conference .to consider such.matters
as will promote a fair and expeditious trial,

3. STIPULATIONS AND ORDERS. The court shall make an .order
reciting any action taken at the conference which will control
the subsequent course of the action relative to matters it
includes, unless modified to prevent manifest injustice.
A-stipulation-entered-into-at-such-eenference—-shali-bind-+he
defendant-at-triat;—en-appeat;-or—in-a-post-eonvietion—proceed-
tng-enity-i+f-asigned-by-betn-tne-defendant-and-the-defendantls
atterney-and-£fited-with-+he-eterks

Sec. 44, Rule sixteen (16):

Rule 16. TRIAL BY JURY OR COURT.

1. TRIAL BY COURT ALLOWED. Cases required to be tried
by jury shall be so tried unless the defendant waives a jury

trial +n-writing in a reported proceeding .in open court.

2. FINDINGS. In a case tried without a jury the court
shall make-a-generai-finding<s--Where-requested-by-any-parey
before-er-during-+riat;-the-court-shaitt find the facts

specially and tn-writing on the record, separately .stating

its conclusions of law and directing an appropriate judgment.
A-request-for-findinga-is-net—a-condition-precedent-£for-revyiew
eof-the-judgments

Sec. 45. Rule seventeen (17), subsection two (2), head-
note:

2. €OMPREFION DEPLETION OF PANEL.

Sec. 46. Rule seventeen (17), subsection five .(5),. para-
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graph m:
m. Because the juror is defendant in a similar indictment,

or complainant er-private-presecuter against the defendant

Sec. 47. Rule seventeen (17), subsection .six (6):

6. EXAMINATION OF JURORS. Upon examination the jurors

shall be sworn. If an individual juror is challenged, the

1

2

3

4 Or any other person indicted for a similar offense.
5

6

7

8

juror may be examined as a witness to prove or disprove. the

9 challenge, and must answer every question.pertinent to the

10 ingquiry thereon, but the juror's answer shall not afterwards

11 be testimony against him or her. Other witnesses may also

12 be examined on either side., The rules of evidence applicable

13 to the trial of other issues shall govern the admission .or

14 exclusion of testimony on the trial of the challenge, and
15 the court shall determine the law and the faet facts, and

16 Must allow or disallow the challenge.
17 Sec. 48. Rule seventeen (17), subsection .ten (10):
18 10. PEREMPTORY CHALLENGES--NUMBER. If the offense charged

. r . 3
19 in the indictment or information is er-may-be-punishabie-with

20 tmprisonment—fexr-31ife a class A felony, the state.and defendant
21 Shall each have the right to peremptorily challenge eight_
22 Jjurors and shall strike two jurors.

23 If the offense charged be a any other felony, the state

24 and the defendant shall each have the right to peremptorily

25 challenge four jurors and shall strike two jurors.

26 If the offense charged be ig a misdemeanor, the state and
e

27 the defendant shall each have the right to peremetorilz

28 challenge two jurors and shall strike two zurors.

29 Sec. U49. Rule seventeen (17), subsection twelve (12):

30 12. MULTIPLE DEFENDANTS. In a case where .two or more

31 <+han-ene-defendant-+3 defendants are tried, each defendant
32 shall have one-half the number of challenges allowed in

33 subdivision eleven (11) of this rule. The state shall be

34 limited to the challenges and strikes specified in subdivision

35 eleven (11). The defendants collectively shall be limited
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to two strikes.

Sec. 50. Rule eighteen (18), subsection one .(1), paragraph
a, subparagraphs one (1) and three (3):

(1) READING INDICTMENT AND PLEA. The clerk .or prosecuting
attorney must read the indictment or the supplemental indict-

ment, as required-under-t+he-provisien-ef-the-€ede appropriate,

and state the defendant's plea to the jury.

(3) STATEMENT OF DEFENDANT'S EVIDENCE. The .attorney for
the defendant may then briefly state his or her défense7—er
the-attorney-for-the-defendant-may-waive-the-making-ef-sueh
statement;~the-attorney-for-the-defendant—may-reserve—the
right-to-make-such-statement-to—a-time-immediatety-prior-te

presentatien-of-defendantls~evidence,

Sec. 51. Rule eighteen (18) , subsection one (1),_para2raph

b:
b. ORDER OF ARGUMENT-—-ARGUMEN®S. When the evidence is
. |
concluded, unless the case is submitted to the jurz on both

sides without argument, the prosecuting attorney must commence, ‘
- ____________________________________________J

the defendant follow by one or two counsel, at the defendant's
e ]

ogtion, unless the court Eermits the defendant to be heard

by a larger number, and the prosecuting attorney conclude,
-

confining himself to a response to the arguments of the
__ R ———

defendant's counsel. Where two or more defendants are on
e -/ - ]

trial for the same offense, they may be heard by one counsel
e ]

each,
L

Sec. 52. Rule eighteen (18), subsections two (2), three
(3) and four (4):

2. ADVANCE NOTICE OF EVIDENCE SUPPORTING INDICTMENTS OR
INFORMATIONS. The prosecuting attorney, in offering trial
evidence in support of an indictment, shall not be permitted
to introduce any witness the minutes of whose testimony was
not presented with the indictment to the court; in the case
of informations, a witness may testify in support thereof

if the witness' identity and a minute of the witness' evidence

has been given pursuant to these rules. However, these

-23-

CPA-34947 1/71



W N & W N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

S.F. ;Zg 2 H.F.

provisions are subject to the following exception: Additional

witnesses in support of the indictment or trial information

may be presentcd by the prosccuting attorney if he or she
has given the defendant's attorney of record, or the defendant
if he or she has no attorney, a minute of such witness'
testimony, at least seven ten days before. the commencement
of the trial.

3. FAILURE TO GIVE NOTICE. Whenever the prosecuting

attorney desires to intreduee-evidenee call witnesses to

support the indictments of which he or she shall not have
given seven ten days' notice because of insufficient time
therefor since the prosecutor learned said evidenee testimony
could be obtained, the prosecutor may move the court for leave
to introduce such evidenee testimony, giving the same
particulars as in the former case, and showing diligence,

supported by affidavit or other evidence. Except where the

evidenee testimony goes to merely formal matters, if the court
sustains said motion, the defendant shall elect whether said
cause shall be continued on his motion, or the witness shall
then testify. If said defendant shall not elect .to have said
cause continued, the prosecuting attorney may examine said
witness in the same manner and with .the same effect as though
seven ten days' notice had been given defendant or the
defendant's attorney as hereinbefore provided, except the
prosecuting attorney, in the examination..of witnesses, shall .
be strictly confined to the matters set out in his .or her
motion.

4. REPORTING OF TRIAL. All the provisions relating to
mode and manner of the trial of c¢ivil actions, report thereof,
translation of the shorthand reporter's notes, the making
of such reports and translation of the record, and in all
other respects, apply to the trial of criminal actions. .Upon

request of any party, final arguments shall be reported.,

Sec. 53. Rule eighteen (18), subsection five .(5),.para-

graphs a, ¢, d, £, and g:
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a. VIEW.
(1) WHEN TAKEN. When Upon motion made, when the court

is of the opinion that it is proper, the jury sheuid may view
the place tn-whieh where the offense is charged to have been
committed, or in-whieh where any other material fact occurred.
¥+ The court may order the jury to be conducted in a body,
in the custody of proper officers, to the place, which .shall
be shown them by a person appointed by the court for that
purpose.

(2) ATTENDING OFFICERS. The officers must be sworn..to
suffer no person to speak to or communicate with..the jury
on any subject connected with the trial, or to do so
themselves, except the person appointed by the court for that
purpose, and that only to show the place .to be viewed, and

to return them into court without unneecessary unreasonable

delay at a specified time.
Cc. ABPERNAFE~-JURORS+ SEPARATION AND DELIBERATION OF JURORS.
]

FThe-court-may—impanet—-atternate-jurersy-which-may-reptace .
jurers-eriginatiy-seiected;~in-the-manner-provided-in-eivid
easess The jurors shall be kept together unless the court
permits the jurors to separate as in civil cases; and the
officers having charge of the jury shall suffer no person
to communicate with them except as provided for in civil
cases.
d. ADMONITION TO JURORS. The jury, whether permitted
to separate or kept together in charge of sworn officers,
must be admonished by the court that it is their duty not
to permit any person to speak to or communicate with .them
on any subject connected with the trial, and that any and
all attempts to do so should be immediately reported by them
to the court, and that they should not converse among
themselves on any subject connected with the trial, or form
Or eXpress an opinion thereon, until the cause is finally
submitted to them, that they should not make an unauthorized
visit to the scene of the alleged offense, and that they .
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should refrain from conducting any unauthorized experiments

or tests relating to the alleged offense. Said admonition

must be given or referred to by the court at each adjournment
during the progress of the trial previous to the final submis-
sion of the cause to the jury.

f. INSTRUCTIONS. Upon the conclusion of the arguments,
the court shall charge the jury in writing, without oral ex-
planatiocn or qualification, stating the law of the case.

The rules relating to the instruction of juries in civil cases
shall be applicable to the trial of criminal prosecutions.
After hearing the charge, the jury may-either-deeide-in-court
er shall retire for deliberation.

g. REPORT FOR INFORMATION. After the jury has retired
for deliberation, if there be any disagreement as to any part
of the testimony, or if it desires to be informed on. .any point
of law arising in the cause, it must require .the officer to
conduct it into court, and, upon its being brought in, the
information required may be given, in the discretion of the
trial court. Where further information as to the testimony
which was given at trial is taken by the jury, this shall
be accomplished by the court reporter or other appropriate
official reading from the reporter's notes. Where .the court
gives the jury additional instructions, this shall appear
of record. Provided, that the procedures described in this

section shall take place in the presence of defendant and

counsel for the defense and prosecution, er-afte¥-erail-netiece
to-the-county-attorney-and-defendantla-counset-and-provisien

of-an-epportunity-to—-same-to—-be-present unless such presence

is waived.

Sec. 54. Rule eighteen (18), subsection six (6), para-
graphs a, b and c:

a. ILLNESS OF JURORS AND OTHER CASES. The court may dis-
charge a jury because of any accident or calamity .requiring
it, or by consent of all parties, or when on an..amendment

a continuance is ordered, or if they have deliberated until
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it satisfactorily appears that they cannot agree. The case .
shall be retried immediately-or—-at-a-future-+time;-as-the-cours

dtree+s within ninety days unless good cause for further delay

is shown.

b. LACK OF JURISDICTION; NO OFFENSE CHARGED, The court
may also discharge the jury where when it appears that it
has no jurisdiction of the offense, or that the facts as
charged in the indictment do not constitute an offense
punishable by law.

c. CRIME COMMITTED IN ANOTHER STATE. If the jury be dis-
charged because the court has-ne¢ lacks jurisdiction .of the
offense charged in the indictment, the offense being committed
out of the jurisdiction of this state, the defendant must
be discharged, or ordered to be retained in custody a
reasonable time until the prosecuting attorney shall have
a reasonable opportunity to inform the chief executive .of
the state in which the offense was committed of the facts,
and for said officer to require the delivery of the offender. '

Sec. 55. Rule eighteen (18), subsection seven .(7),
paragraph c:

c. ADJOURNMENTS DECLARED BY TRIAL COURT. While .the jury
is absent, the court may adjourn from time to time as-+e for
other business, but . shall be nevertheless deemed open for
every purpose connected with the cause submitted to the jury
until a verdict is rendered or the jury is discharged.

Sec. 56. Rule eighteen (18), subsection eight (8), para-
graph a:

a, MOTION BEFORE SUBMISSION TO JURY, The court on motion
of a defendant or ef on its own motion shall order the entry
of judgment of acquittal of one or more offenses charged in
the indictment after the evidence on either side is closed
if the evidence is insufficient to sustain a conviction of
such offense or offenses. If a defendant's motion for judgment

of acquittal at the close of the evidence offered by the

prosecuting attorney is not granted, the defendant may.offer ‘
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evidence without having waived his or her right to rely on
such motion.

Sec. 57. Rule eighteen (18), subsection nine .(9):

9. TRIAL OF QUESTIONS INVOLVING PRIOR CONVICTIONS. After
conviction of the primary or current offense, but prior to
pronouncement of sentence, if the indictment or information
alleges one or more prior convictions which .by the .Code.sub-
jects the offender to an increased sentence, the offender
shall have the opportunity in open court to affirm or deny
that he or she is identical with the person previously
convicted, or that he or she was not represented by counsel

and did not waive counsel. If the offender denies he or she

is the person previously convicted, sentence .shall be postponed
for such time as to permit a trial before .a jury on..the issue
of the offender's identity with .the person previously
convicted. Other objections shall be heard and determined

by the court, and these other objections shall be asserted
prior to trial of the substantive offense in the manner

presented in ruile-+en-<t3183) these rules. On the issue .of

identity, the court may in its discretion reconvene the jury
which heard the current offense or dismiss that jury and
submit the issue to another jury to be later impaneled. If
the offender is found by the jury to be the person previ-
ously convicted, or if the offender acknowledged that he or
she is such person, the offender shall be sentenced as
prescribed in the Code.

Sec. 58. Rule nineteen (19), subsection three . (3), para-
graph a:

a. Before any witness shall be compelled to answer or
to produce evidence in any judicial proceeding after having

asser+ted established that such..answer or evidence.would tend

to render him or her criminally .liable, incriminate him or
her or violate his or her right to remain silent, the witness
must knowingly waive his right or:

Sec. 59. Rule nineteen (19), subsection three (3), para-
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graph a, subparagraph one (1), unnumbered part one .(1):

A county attorney or the attorney general must file with

a district eeur+ judge er-distriet-asseciate-dudge a verified
L]
application setting forth that:

Sec. 60. Rule nineteen (19), subsection .three (3), para-
graph b:

b. A complete verbatim transcript of testimony given. pur-
suant to an order of immunity shall be made .and filed with
the application and the order of court. . The application,
order granting immunity and all transcripts filed shall be
sealed upon motion of the defendant, county attorney, or
attorney general and shall be opened only by order of the
court. This section shall not bar the use of the transcript
as evidence in any proceeding except the transcript shall
not be used in any proceeding against the witness himsezf

except for perjury or contempt.

Sec. 61. Rule twenty (20), subsection one .(1):

1. RULES. The rules of evidence prescribed in civil pro-
cedure shall apply to criminal proceedings as far as applicable
and not inconsistent with the provisions of +«his-¥uite statutes

and these rules.

Sec. 62. Rule twenty (20), by striking subsection five
(5).

Sec. 63. Rule twenty (20), subsection six (6), unnum-
bered paragraphs one (1) and three (3):

6. EVIDENCE OF PAST SEXUAL CONDUCT IN TRIALS OF SEXUAL
ABUSE. In prosecutions for the crime of sexual abuse, evidence
of the prosecuting witness' previous sexual conduct shall
not be admitted, nor reference made thereto in the presence
of the jury, except as provided herein.  .Evidence_..of the
prosecuting witness' previous sexual conduct shall be

admissible upon appropriate order of the court if the defendant

shall make application to the court befere-er-durimg-+he not

later than five days before trial.

In no event shall such evidence of previous sexual conduct '
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of the prosecuting witness committed more .than .one .year prior
to the date of the alleged crime be admissible upon .the trial,
except previous sexual conduct with the defendant. Nothing

in this seetien rule shall limit the right of either the state
or the SEZEEZE'?Z'TEEeach credibility by the showing of prior

felony convictions which are otherwise admissible.

Sec. 64. Rule twenty-one (21), subsection one (1):
1. FORM OF VERDICTS. 1In open court the jury must render
a verdict of "guilty", which imports a conviction, or "not

guilty" or "not guilty by reason of .insanity" or "not guilty

by reason of diminished responsibility" which imports

acquittal, on the material allegations in the charges-hewewvers
upen-a-plea-eof-former-eonviction-er—acqutttat-ef-the-same
effense;-it-shati-pe-Lfor-the-statel-or-Lfor-+he-defendane!l,
The jury shall return a verdict determining the degree of
guilt in cases submitted to determine the grade of the offense.

Sec. 65. Rule twenty-one (21), subsection eight (8):

8. ACQUITTAL ON GROUND OF MENPABL-IHENESS INSANITY OR
DIMINISHED RESPONSIBILITY; COMMITMENT. If the defense is

mentat-itiness insanity or diminished responsibility of. .the

defendant, the jury must be instructed, if it acquits the
defendant on that ground, to state that fact in its verdict.
Upon hearing, the court may thereupon, if the defendant. is
found to be dangerous to the public peace.and safety, order
the defendant committed to one of the mental health institutes
or the Iowa security medical facility, or retained in .custody,
until he or she demonstrates good mental health and is
eenstdered no longer dangerous to the public peace. and safety
or to himself.

Sec. 66. Rule twenty-two (22), subsection three .(3),
paragraph d:

d. JUDGMENT ENTERED. If no sufficient cause is shown
why judgment should not be pronounced, and none .appears to
the court upon the record, judgment shall be rendered. Prior

to such rendition, counsel for the defendant, and the defendant
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personally, shall be allowed to address the court where .either .
wishes to make a statement in mitigation of punishment. 1In

every case the court shall include in the judgment entry the

numpber of the particular section of the Code under which the

defendant is sentenced. The court shall state on .the record

its reason for selecting the particular sentence.

Sec. 67. Rule twenty-two (22), subsection .three .(3),

0 N O W N =

paragraph e:
e. NOTIFICATION OF RIGHT TO APPEAL. After imposing sen-

o

tence in a case, the court shall advise the defendant of his

=
o

or her statutory right to appeal as provided in rule fifteen

—
Pt

point one (15.1) of the ruies-of-+he supreme court.

=
[

Sec. 68. Rule twenty-two (22), subsection three (3), by

=
w

striking paragraph g.

[y
Fal

Sec., 69. Rule twenty-three (23), subsection two (2),

-
w

1¢ Pparagraph b, subparagraphs one (1) and eight (8) and subsection
SR [ = = = e

17 four (4), paragraphs d and e:
18 meen held in the absence.of the '
19 defendant, in cases where such presence.is required by law,
20 except as provided in rule twenty-five (25) Of the rules of

|

21 criminal procedure.

22 (8) When the defendant has discovered important.and mate-
23 rial evidence in his or her favor since .the verdict,‘which

24 the defendant could not with reasonable diligence have

25 discovered and produced at the trial. A motion based upon

26 this ground may shall be made without unreasonable delay and,

27 in any event, within two years after final judgment, but such

28 motion may be considered thereafter upon a showing of good
29 cause. When a motion for a new trial is made .upon the ground
30 of newly discovered evidence, the defendant must produce.at ~

31 the hearing, in support thereof, the affidavits or testimony

32 of the witnesses by whom such evidence .is expected to be
33 given, and if time is required by the defendant to procure

34 such affidavits or testimony, the court may postpone the

35 hearing of the motion for such length of time as, under all ‘

-31-
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circumstances of the case, may be reasonable.
d. CUSTODY PENDING APPELLATE DETERMINATION. Pcending

determination by the supreme appellate court of such appeal,

L " ]
the trial court shall determine whether the defendant shall

remain in custody, or whether, if in custody, the defendant
— ]

should be released on bail or his or her own recognizance.

Where the trial court has arrested judgment and an appeal
]

W N O WN

is taken by the state, and it further appears to the trial
_ R ]

court that there is no evidence sufficient to charge .the

e

defendant with an offense, the defendant shall not be held
<

in custody.

c________________________J
€., REINSTATEMENT OF VERDICT. In the event the supreme
.

appellate court reverses the order of the trial court arresting

[
o

- e
[ R

-
w

judgment. or granting a new trial, it shall order that the
L

verdict be reinstated, unless the supreme appellate court

finds other errors, in which event it may order that the
o _______________________________ ]
verdict be set aside and a new trial be granted.
. ]
Sec. 70. Rule twenty-three (23), subsection .two (2),

-
»

Pt
w

=
o)}

[
\l

[
(o]

19 paragraph d:

20 d. EFFECT OF A NEW TRIAL. Fhe-granting-ef Upon a new

21 trial ptaces—-the-partires—in-+he-same-pesitien—as-rf-ne-erialt

22 had-been-had;-ati-the-testimeny-must-be-produced-anew—-and,

23 the former verdict cannot be used or referred to either in

24 evidence or argument.

25 Sec. 71. Rule twenty-three (23), subsection .four (4),

26 paragraph a:

27 a. EXTENSIONS. The time for filing motions for new trial

28 or in arrest of judgment may be extended to such .further time

29 as the court may fix durinmg-the-six-day-peried,

30 Sec. 72. Rule twenty-three (23), subsection.four (4),

31 paragraph e:

32 e. REINSTATEMENT OF VERDICT. In the event the supreme

33 court reverses the order of the trial court arresting judgment

34 or granting a new trial, it shall order that the verdict be
' 35 reinstated, unless the supreme court finds other reversible
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errors, in which event it may order—-taat-the-verdiet—-be-set ‘

aside-and-a-new-triat-be~granted enter an appropriate different

order.

Sec. 73. Rule twenty~three (23), subsection five (5),
paragraph a:

a, TIME WHEN CORRECTION OF SENTENCE MAY BE MADE. The
court may correct an illegal sentence at any time and-may
correct-a-sentence~-imposed-in-an—-ittegat-manner-within-one
hundred-twenty-days-afeer-receipt-by-the-court-ef-a-mandate
+ssved-upen-affirmanece-of-+he-judgment-or-dismiasal-ef-+he
appeat,

Sec. 74. Rule twenty-four (24), subsection one .(1),
. . __________________ ]

paragraph e and subsection two (2), paragraph a:
- - - J

e, EXECUTION IN OTHER CASES. When the 2udgment is for
L

the abatement or removal of a nuisance, or for anything other
-.gq

than confinement or payment of money by the defendant, an
L ]

L

execution consisting of a certified copy of the entry of such
L -~ J

judgment, delivered to the sheriff of the proper county, shall .
L ___________________________________________________

authorize and require the sheriff to execute such .judgement
L _________________________________________________________ - " " 3
judgment, and he or she shall return the same, with..the

Sheriff's doings under the same thereon endorsed, to the clerk
OO

of the court in which the judgment was rendered, within a

. J
time specified by th- court but not exceeding seventy days
w _______________________________________________________________________________J

c________- 9

after the date of the certificate of such.certified copy.

. J
a. CONFINEMENT. A sentence of confinement shall be stayed

if an aEEeal is taken and the defendant is released pending

disposition of appeal pursuant to chapter two (2), division
o ___________________________J
fourteen zXIV$ of this Act.

Sec. 75. Rule twenty—zlve (25), subsection .four (4), by

striking paragraph a, and by relettering the remaining

paragraphs.

Sec. 76. Rule twenty-five (25), subsection four (4),
L - - R

paragraeh c:

c. When a person who is present in the courtroom is
L o ]

supposed by a magistrate to have upon his or her person a .
L ]
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weapon, the magistrate er-3judge may direct that such person
L ]

R
be searched, and any wecapon be retained subject to order of

the court.
Sec. 77. Rule twenty-five (25), subsection four (4),

c. When a magistrate reasonably believes a person who

1

2

3

4

s paragraph c:
6

7 1is present in the courtroom is-supposed-by-a-magistrate-+eo
8

have-upen-hig-er-he¥-persen has a weapon in his or her

9 possession, the magistrate or judge may direct that such

10 person be searched, and any weapon be retained subject to

11 oxder of the court.

12 Sec. 78. Rule twenty-six (26):
13 Rule 26. RIGHT TO ASSE6NEDP APPOINTED COUNSEL.
14 1. REPRESENTATION. Every.defendant who is an indigent

15 as defined in section three hundred thirty-six A point four

16 (336A.4) of the Code shall be entitled to have .counsel assigned
17 appeointed to represent him or her at every stage .of the

18 proceedings from the defendant's initial appearance .before

19 the magistrate or the court through appeal, including probation
20 and parole revocation hearings, unless the defendant waives

21 such appointment.

22 2., COMPENSATION. When counsel is asaigned appointed to

23 represent an indigent defendant, er-te-serve-as-standby-eounsel
24 as-previded-in-ruie-exgh+-+{8%7 compensation shall be paid

25 as directed in division fifteen (XV) of this chapter.

26 Sec. 79. Rule twenty-nine (29), by striking subsection
27 one (1) and inserting in lieu thereof the following:
28 1. DISTRICT COURT PRACTICE RULES. The.supreme .court and

29 district court shall have authority to adopt rules governing
30 practice in the district court which .are .not inconsistent

31 with these rules and applicable statutes.

32 Sec. 80. Section one thousand three .hundred one..(1301)
. ___________________________________________ ]
33 is amended by striking rule thirty-one .(31).
. ________________________________________________J
34 Sec. 81. Chapter one thousand two hundred forty-£five

35 (1245) , Acts of the Sixty-sixth..General Assembly, 1976 Session,

=34~
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chapter two (2), section one thousand three hundred two (1302), ‘.
rules thirty-three (33), thirty-four (34), fifty-four (54),
and fifty-five (55) are amended by sections eighty-two (82)
through ninety-one (91) of this Act as follows:
Sec. 82, Rule thirty-three (33):
Rule 33. APPLICABILITY OF BESPRIEP-EOBRF-RUEES INDICTABLE
OFFENSE RULES. Procedures not provided for herein shall be

governed by the provisions of these rules which .are by their

00 N O W N

O

nature applicable relating to trial of indictable offenses,
and by the statutes of the state of Iowa.

Sec. 83. Rule thirty-four (34):

Rule 34. TO WHOM TRIED. Judicial magistrates and district

s
w N~ O

associate judges mus+ may hear, try and determine.all simple

—
o)

misdemeanors. District judges may transfer any simple

o
w

misdemeanors pending before them to the nearest judicial

-
[,

magistrate or district associate judge.
Sec. 84, Rule thirty-six (36), subsection.three (3):

18 3. A brief-and concise statement of the act or acts
e e

19 constituting the offense, including the time .and place of
A R

20 its commission as near as may be, and identifying by number
N - __ ]

21 the provision of law alleged to be violated.
.- ___________ ]

22 Sec. 85. Rule thirtx-nine (39):

23 Rule 39. ARREST. The officer who receives the warrant
.- < /]

24 shall arrest the defendant and bring the defendant before

25 the magistrate without unnecessary delay or serve .tha+ the

[
~

r - __________________________________________________
26 citation in the manner provided in chapter two (2), division
27 f£ixve-45% four (IV) of this Act.

C . J
28 Sec. 86. Rule forty-two (42), subsection three (3),

L N R
29 unnumbered paragraph two (2):
L /]
30 In epprepriate cases where the defendant faces the

S
31 possibility of imprisonment, the court shall appoint counsel
32 for an indigent defendant in accordance w1th4proceaures
e

33 established under rule two (2), sukdivisien subsection three

34 (3) of the rules of criminal procedure. The.magistrate shall

35 allow the defendant reasonable time and Opportunity to consurt .
L . _ o ———————— e ]
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with counsel, in the event the defendant expresses a desire
L .~ =

to do so.

Sec. 87. Rule forty-eight (48), subsection nine .(9):
. -

]
9. RECORD. HEen-the—triai7—the—2udiciai—magistfate—sha&i
]

make—minutes—ef—the—testimoqy—ef-eaeh—witness—and-aEEend-the

exhibits-or-eopies-+hereefs The proceedings upon .trial shall
_J

not be reporteds unless a party provides a reporter at .such
. - ]

party's expense. By agreement of the parties the magistrate
s/

may cause the proceedings upon trial to be reported
< D

electronicallx. If the Eroceedings are .being electronically
recorded both Earties shall be notified in advance of that

recording. If the defendant is indigent and requests that
L - ]

the proceedings qun trial be reEorted, the judicial magistrate

shall cause them to be reported by a reporter, or
]

electronically, at public expense. If the proceedings are
e
not reported electronically, the judicial magistrate shall

Mmake minutes Of the testimony of .each witness and appena the
exhibits or copies thereof. If the proceedings have .peen

reportea eIectronlcaIIy The ILEecCOoralng snarll Pe retained under
o ]

the jurisdiction of the magistrate and upon request shall
R

be transcribed only by a person designated by the .court under
. - _______________________ -~ ]

the supervision of the magistrate. The..transcription shall

S s ___________________________________________J

be provided anyone requesting same it upon payment of actual
-}

cost of transcription or to an indigent defendant as herein
_ L

above provided.
Sec. 88. Rule fifty-three (53) is amended by striking

the rule and inserting in lieu thereof the following:
____________________________________J

Rule 53. FORFEITURE OF COLLATERAL IN LIEU OF APPEARANCE.
L

When authorized in the judicial district as provided in this
o ———————

rule, a court may acceet a forfeiture of collateral securitz

in lieu of appearance as a proper disposition of .a simple

misdemeanor charge. Prior to termination of the case by

forfeiture under this rule, the defendant must execute a

written consent to forfeiture as disposition of the action.

Unless vacated upon application within thirty days of the

-36-
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forfeiture, such forfeiture shall constitute .a conviction

_ o ___________________________J
of the charge and satisfaction of the penalty.
L ]

Each judicial district, Ly action of a majority of the
ey _____ ¢/ ]

S L

district judges, may determine the simple misde anor offenses
&, ]

which shall be subigct to disposition by forfeiture under
R R

this rule and shall promulgate by court rule.and disseminate

a list . * those offenses to all magistrates in the district.
L________________-—___________ _________________________________- 3

A copy of the rule shall be transmitted to the clerk of the

supreme court.
L

This rule shall not authorize, and a court shall not accept,
A

the forfeiture of collateral in lieu of appearance.in an
L EERR SRR

action in which the defendant is charged either with..a

nonscheduled traffic violation or with a scheduled violation

r

Iincluding a scheduled traffic violation, in which a court
. -

N
appearance is required under chapter seven hundred fiftx—three

(/53) of the Code.

Sec. 89. Rule fifty-four (54), subsection one .(1):

1. NOTICE OF APPEAL. An appeal may be taken by the
plaintiff only upon a finding of invalidity of an .ordinance
or statute. In all other cases, an appeal may only be taken
by the defendant and only upon a judgment of conviction.
Execution of the judgment shall be stayed upon..the filing
with the clerk of thc¢ district court an appeal bond with

surety approved by the clerk, in the sum specified in the

judgment. The defendant may take an appeal, by giving notice

orally to the magistrate that he or she appeals, or by
delivering to the magistrate not later than ten days

thereafter, a written notice of the defendant's appeal, and

in either case the magistrate must make an entry on its docket

of the giving of such notice. Payment of fine or service
of a sentence of imprisonment does not waive the right. to

appeal, nor render the appeal moot. When an appeal is taken

’

the magistrate shall forward to the appropriate .district court

clerk a copy of the docket entries in the magistrate's court

together with copies of the complaint, warrant, motions,

-37-

' @

CPA-34947 /71



W ~N Ot W N

O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
* 28
29
30
31
32
33
34
35

S.F. 2{2 H.F.

pleadings, the magistrate's minutes of the witness' testimony
and the exhibits or copies thereof and all other papers in
the case. A district judge shall promptly hear the appcal
upon the recordbthus filed without further evidence .if the
original action was tried by a district judge, district

associlate juage, or maglstrate app01nte3 unaer sectlons six

< - e ———————————————— e ]
hundred two point fifty-one (602.51) or six hundred two point

Elfgy—nlne 2852.555 Or the CoJde unless tne alstrlct court

judge hearing the appeal either upon application or any party

or on the district judge's own motion orders the appeal heard
L L y y
de novo on the grounds the record 1s 1lnadequate. 1t the

original action was tried by a magistrate .appointed under
sections six hundred two point fifty (602.50) or six hundred

two point fifty-eight (602.58) of the Code, the district jdﬁ&e

]
shall promptly hear the appeal de novo. Within ten days after

an appeal 1s taken, unless extenaeq By order of a district

judge or by stipulation of the parties, any party may file
with the clerk, as a part of the record, a transcript of the
official report, if any, and, in the event the report was
made electronically, the tape or other medium on.which the
proceedings were preserved. If the original action was tried
before a district judge acting as a judicial magistrate, the
appeal shall be to a different district judge. The judge
shall decide the appeal without regard to technicalities or
defects. Judgment shall be rendered as though the case were
being originally tried. The right to further appeal is

governed by Division Fourteen (XIV), section .one thousand
four hundred six (1406).

Sec. 90. Rule fifty-four (54), by striking subsection
four (4).

Sec. 91. Rule. fifty-five..(55):

Rule 55. NEW TRIAL. The magistrate, on motion of a

defendant, may grant a new trial pursuant to the grounds set

forth in rule twenty-three (23) of the rules of criminal

. ___ __________ _________J
procedure, except that a motion for a new trial based on newly
L/
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discovered evidence must be made within six months after the .

final judgment. A-metion—-fer—-a-new—triat-pased-en-the-ground
of-newlty-discevered-evidence-may—-be-made-onty-before-or-within
thirety~-days-after-£finat-judgments A motion for a new trial
based on any other grounds snall be made within seven days
after a finding of guilty or within such further time as the
court may fix during the seven-day period.

Sec. 92, Rule fifty-six (56):
L ____ ]

Rule 56. CORRECTION OR REDUCTION OF SENTENCE. .The
e

magistrate may correct an illegal sentence at any time and
]

may correct a sentence imposed in an illegal manner within
]

the time provided herein for the reduction of sentence. The

magistrate may reduce a sentence within ten days after the

sentence is imposed or within ten days after the receipt by

the magistrate of a mandate issued upon affirmance of the

jﬁdgment or dismissal of tne appeal, or witnin ten days after

entry of any order or judgment of the supreme appellate court

denying review of, or having tne effect of upholding, a
—
judgment of conviction. The court may also reduce .a sentence
upon revocation of prebtien probation as provided by law.

Sec. 93. Chapter one thousand two nundred forty-five
(1245) , Acts of the Sixty-sixth General Assembly, 1976 Ses-
sion, chapter two (2), forms one (1) through ten (10) and
A through D are amended by sections ninety-four (94) through
one hundred seven (107) of this Act as follows:

Sec. 94. Form one (1), heading:

FORM 1
SEARCH WARRANT

State of Iowa
County of
Criminal Case No.

Sec. 95. Form two (2):

FORM 2
ARREST WARRAWNT ON A COMPLAINT

State of Iowa ‘
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County of

Criminal Case No.

To any peace officer of the state:
Complaint upon oath or affirmation having been this day
filed with me, charging that the crime (naming it) has been

committed and accusing A B

thereof:

You are commanded fortnwith to arrest the said A

B and bring such

person before me at (naming the place), or, in case of my
absence or inability to act, before the nearest or most
accessible magistrate in this county, without unnecessary

delay.
Dated at . this = day of

C D

(with official title)
Sec. 96, Form three (3), heading:
FORM 3
ARREST WARRANT AFTER INDICTMENT OR INFORMATION
State of Iowa

County of

Criminal Case No.
Sec. 97. Form four (4), heading:
FORM 4
ARREST WARRANT WHEN DEFENDANT FAILS TO APPEAR FOR SENTENCING

State of Iowa

County of
Criminal Case No.
Sec. 98. Form five (5), heading:
FORM 5
BAIL BOND

State of Iowa
County of

Criminal Case No.

-40-
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Sec. 99. Form six (6), heading:
FORM 6
ORDER FOR DISCHARGE OF DLFENDANT UPON BAIL

State of Iowa

County of

Criminal Case No.

Sec. 100. Form seven (7), heading:
FORM 7
ORDER FOR DISCHARGE OF DEFENDANT UPON BAIL: ANOTHER FORM

0 N O W N e

O

10 (For endorsement on warrant or order of commitment)
11 State of Iowa
12 County of

13 Criminal Case No.

14 Sec. 101. Form eight (8), neading:

15 FORM 8

16 TRIAL INFORMATION

17 (also designated County Attorney's Information)
18 IN THE DISTRICT COURT OF ) COUNTY
19 STATE OF IOWA

20 vS. INFORMATION

21 A B

22 Criminal Case No.

23 Sec. 102. Form nine (9), heading:

24 FORM 9

25 GENERAL INDICTMENT FORM

26 IN THE DISTRICT COURT OF IOWA IN AND FOR . COUNTY
27 STATE OF IOWA

28 vSs. INDICTMENT

29 A B

30 Criminal Case No.

31 Sec. 103. Form ten (10), unnumbered paragraphs seventeen
. __________________________ ]

32 (17), thirty-one (31), tnirtx—five (35), forty-nine (49),

33 fifty-one (51), and sixty-~two (62):

. ]
34 Driving under suspension: A.B. operated a motor vehicle .

35 while his or her license was (under suspension) (revoked).
. ____________________________________________________ ]
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

S.F. Eg & 2 H.F.

Hemieide Murder: A.B. committed hem:zeizde murder in the
]

R
degree, resulting in the death of C.D.

Indecent exposure: A.B. indecently exposed himself or

herself to C.D.

I
Prostitution: A.B. committed prostitution by offering
L

hRis/her his or her services for sale (or selling his or her

services) as a partner in a sex act; A.B. purchased (or ozgered

to purchase) C.D.'s services as a partner in a sex act.
)

Reekless-endangerment+——Ar-Br-—reekiessiy-endangered-human
_ L

tife-er-safety-{tthereby-seriousty-injuring-€:bBr <
L - ]

A similar short form indictment may be used for offenses

not appearing in this table, provided it complies with the
I

requirements of rule four (4), subsection seven (7) ¥owa-Rutes

ef-Eriminat-Procedure rules of criminal procedure.

. _____________________________________________ " 7
Sec. 104, Form A:

FORM A
COMPLAINT
State of Iowa Before (Judge, Magistrate)
County of {insert-name-of-ltewer-court—judge

er—magistrate+

Criminal Case No.

State of Iowa

vs.
A B L ., Defendant

The defendant is accused of the crime of (here name. the

offense and previde-numerieat-desiegnatien code or ordinance

section), in that the defendant on the .. . day of
’ , at the . . .. .. ... (here

locate the city, or township where the offense occurred),

in county, did (state the acts or omissions

constituting the offense).

/s/ i L

Sec. 105. Form B:
FORM B
CONSENT TO FORFEITURE OF COLLATERAL

-4 2=-
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S.F. 2?2 H.F.

1 AS DISPOSITION OF MISDEMEANOR

2 State of Iowa

3 County of

4 Criminal Case no.

5 I, the undersigned, agree to have the amount of §

¢ forfeited as a fine and my case terminated. I do this with
7 the following understanding:

8 1. I have been charged with the offense of

9 (here name the of-

10 fense and previde-numericai-designatien code or ordinance

11 Section).

12 2. I understand my rights, including my right to trial
13 before the court on such charge, and voluntarily waive same,
14 understanding that forfeiture of the aforesaid amount ter-
15 Mminates my right to a trial and constitutes a conviction of

16 the offense charged.

17

18 (Signature of defendant)
19 Sec. 106, Form C, heading:

20 FORM C

21 NOTICE OF APPEAL TO A DISTRICT COURT JUDGE

22 FROM A JUDGMENT OR ORDER

23 State of Iowa
24 County of

25 Criminal Case No.

26 Sec. 107. Form D, heading:
27 FORM D
28 BAIL BOND ON APPEAL TO DISTRICT COURT

29 State of Iowa
30 County of

31 Criminal Case No.

32 Sec. 108. Chapter two (2), division thirteen
.4

33 (XIII) is amended by adding the following new section
-« R

34 before section one thousand three hundred one .(1301):

]
35 NEW SECTION. TITLE. These rules shall be known ‘
L ]

-1 3=
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as the rules of criminal procedure. (R. Cr. P.).
L~~~ " EEEE—————,———— ]

s.F. LET n.r. |

EXPLANATION

This bill contains proposed changes in the rules of criminal
procedure which the supreme court was authorized to prepare
by the provisions of chapter 1245, Acts of the Sixty-sixth
General Assembly, 1976 Session, chapter 4, section 530.
Sections 2 through 73 of the bill contain proposed amendments
to the rules for indictable proceedings, sections 75.through
79 contain proposed amendments to the rules for nonindictable
proceedings, and sections 81 through 93 contain proposed
changes in the appendices of forms for both types of

proceedings.

SF 289
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SENATE FILE 289

AN ACT
TO PROPOSE CHANGES IN THE RULES OF CRIMINAL PROCEDURE.

BE IT EWNACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

Section 1. Chapter one thousand two hundred forty-five
(1245), Acts of the Sixty-sixth General Assembly, 1976 Session,
chapter two (2), section one thousand three hundred one (1301),
rules one (1) through twenty-six (26) and rules twenty-nine
(29) and thirty-one (31) are amended by sections two (2)
through eighty (80) of this Act as follows:

Sec. 2. Rule one (1), subsection one (1):

Rule 1. SCOPE OF RULES AND DEFINITIONS,

1. SCOPE. The rules in this secction provide procedures
for-indictabie-eriminai-eases applicable to indictakble

offenses.
Sec. 3. Rule one (1), subsection two (2), paragraph b
is amended to read as follows:
b. "Judicial officer" means justices of the supreme court,
Justices of the court of appcals, and committing magistrates.
Sec. 4. Rule two (2), subsection two (2):
2. STATEMENT BY THE MAGISTRATE. The magistrate snall

inform a defendant who appears before the magistrate after

arrest, complaint, summons, or citation of the conmplaint
against the defendant, of the defendant's right to retain
counsel, of the defendant's right to request the assigmment
appointment of counsel if the defendant is unable by reason
of indigency to obtain counsel, of the general circumstances
under wnich the defendant may secure pretrial relecase, of
the defendant's right to review of any conditions imposed
on th Zendant's rclease and shall provide the defendant
with « copy of the complaint. The magistrate shall also
inform the defendant that he or she is not required to make
a statement and that any statement made by the defendant may

Senate File 289, P. 2

be used against him or her. Thc magistrate shall allow the
defendant reasonable time and opportunity to consult counsel.

Sec. 5. Rule two (2), subsection three (3):

3. COUNSEL. #Proma-itat-approved-ny-—tnu-distriet-conre
Judges-the Thc magistrate shall have authority to appoint
counsel to represent the detendant in tihe event the defendant
requests representation by counsel and is entitled to same.
Counsel will be assigned to assist the defendant only upon
a showing as required in section three hundred thirty-six
A point four (336A.4) of the Code. Counscl so appointed may
make application in the district court for compensation for
such services.

Sec. 6. Rule two (2), subsection four (4), paragraph a:

a., PRELIMINARY HEARING. The magistrate shall inform the
defendant that he or she is entitled to a preliminary hearing
unless the defendant is indicted by a grand jury or a true
trial information is filed against the defendant or unless

he or she waives the preliminary hearing in writing or on

the record. If the defendant waives preliminary “earing,
the magistrate shall order the defendant held to answer in
further procecedings. If the defendant does not waive the
preliminary hearing, the magistrate shall schedule a
preliminary hearing and inform the defendant of the date of
the preliminary hearing. Such hearing shall be held within
a reasonable time but in any event not later than ten days
following the initial appearance if the defenéant is in custody
and no later than twenty days if he or she is not in custody.
Upon showing of good cause, the time limits specified in this
paragraph may be extended by the magistrate.

Sec, 7. Rule two (2), subsection four (4), paragraph c:

¢c. CONSTITUTIONAL OBJECTIONS. Rules cxcluding evidence
on the ground that it was acquired by unlawful means are not
applicable. Motions to suppress must be made to the trial
court as provided in rule etevem—-<£+33} ten {(10), subsection
two (2).

Sec. 8. Rule three (3}, subsection two (2}, paragraph

68Z '4'S
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b, subparagraph three (3), part (a):

(a) The juror is a preseeuweer complainant upon a charge
against the defendant.

Sec. 9. Rule three (3), subsection two (2), paragraph
b, subparagraph three (3), part (b); subsection four (4),
paragraphs h and i; and subsection four (4), paragraph j,
unnumbered paragraph one (1):

(b) The juror has formed or cxpressed such an opinion
as to the guilt or innocence of the defendant as would prevent
the juror from rendering a true verdiet indictment upon the
evidence submitted.

. REFUSAL OF WITNESS TO TESTIFY. When a witness under
examination before the grand jury refuses to testify or to
answer a question pué-te-him-er-her, it shall proceed witih
the witness before a district eeurt judge, and the foreman
shall then distinctly state before a district eeur+ judge
the question and the refusal of the witness, and if upon
hearing the witness the court shaii-deeide decides that the
witness is bound to testify or answer the question propounded,
the judge shall inquire of the witness if he or she persists
in his or her refusal, and, if he or she does, shall proceed
with the witness as in cases of similar refusal in open court.

i. EFFECT OF REFUSAL TO INDICT. If, upon investigation,
the grand jury refuses to find an indictment against one
charged with a public offense, it shall return all papers
to the clerk, with an cndorsement thereon, signed by the
foreman, to the effect that the charge is ignored. Thereupon,
the district eeur+ judge must order the discharge of the
defendant from custody if in jail, and the exoneration of
bail if bail be given. Upon good cause shown, the district
eour+ judge may direct that the charge again be submitted
to the grand jury. Such ignoring of the charge does not
prevent the cause from being submitted to another grand jury
as the court may direct; but without such direction, it cannot
be again be submitted.

The grand jury shall inquire into all indictable offenses
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brought before it which may be tried within the county, and

present taem to the court by indictment. The grand jury shall
meet at times specified by order of a district judge. In
addition to those times, the grand jury shall meet at the
request of the county attorney or upon the request of a
majority of the grand jurors.

Sec. 10. Rule three (3), subsection four (4), paragraph
d:

d. SECRECY OF PROCEEDINGS. Every member of the grand
jury, and its clerks and bailiffs, shall keep secret the
proceedings of that body and the testimony given before it,
except as provided in rule thirteen (13). No such person
shall disclose the fact that an indictment has been found
except when necessary for the issuance and execution of a
warrant or summons, and suca duty of nondisclosure shall
continue until the indicted person has been arrested. The
eounty prosecuting attorney shall be allowed to appear before
the grand jury on his or her own request for the purpose of
giving information or for the purpose of examining witnesses,
and the grand jury may at all reasonable times ask the advice
of the eeuney prosecuting attorney or the court. However,
neither the eeouney prosecuting attorney nor any other officer
or person except the grand jury may be present when the grand
jury is voting upon the finding of an indictment.

Sec. 11. Rule three (3), subsection four (4), paragraph

e. SECURING WITNESSES AND RECORDS. The clerk of the court
must, when required by the foreman of the grand jury or ceuney
prosecuting attorney, issue subpoenas for witnesses to appear
before the grand jury. The grand jury is entitled to free
access at all reasonable times to county institutions and
places of confinement, and to the examination without charge
of all public records within the county.

Sec. 12. Rule four (4), subsection six (6), paragraph
b:

b. COPY TO DEFENSE. Such minutes of evidence shall not

L}

»
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be open for the inspection of any person ecxcept the judge
of the court, the eemney prosecuting attorney, or the defendant
and his or her counsel. The clerx of the court must, on
demand made, furnish the defendant or his or her counsel a
copy thereof without charge.

Sec. 13. Rule four (4), subsection eight (8), paragraph
d:

d. CONTINUANCE. Ne Wien an application for amendment

is sustained, no continuance or delay in trial shall be granted

because of such amendment unless it appears that defendant
should have additional time to prepare because of such
amendment.

Sec. 14. Rule five (5), subsection one (1) is amended
by striking that subsection and inserting in lieu thercof
the following:

1. PROSECUTION ON INFORMATION. All indictable offenses
may be prosecuted by a trial information. An information
charging a person with an indictable offense may bhe filed
with the clerk of the district court at any time, whether
or not the grand jury is in session. Thne county attorney
shall have the sole authority to file such a trial information
unless that authority is specifically granted to other
prosecuting attorneys by statute.

Sec. 15. Rule five (5), subsections two (2), four (4)
and five (5):

2. ENDORSEMENT. An information shall be endorsed "a true
information" and shall be signed by the prosecuting attorney
ar-im-hi9-or-har-name-by-—an-assistant-proseecuting-attorney.

4., APPROVAL BY JUDGE, Prior to the filing of the
information, a district judge er, district associate judge
or magistrate having jurisdiction of the offense must approve
the information by a finding that the evidence contained in
the information and the minutes of testimony, if unexplained,
would warrant a conviction by the trial jury. If not approved,
the charge may be presented to the grand jury for

consideration. At any time after judicial approval of an
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information, and prior to the commencement of trial, the
court, on its own motion, may order said information set aside
and said case submitted to the grand jury.

5. IADICTMENT RULES APPLICABLL. The information shall
be drawn and construed, in matters of substance, as indictments
are required to be drawn and construed. The term "indictment"
embraces the trial information, and all provisions of law
applying to prosecutions on indictments apply also to
informations, except where otherwise provided for by statute
or in these rules, or when the context requires otherwise.

Sec. 16. Rule six (6), subsections one (1), two (2), and
three (3):

1. MULTIPLE OFFENSES. When the conduct of a defendant
may establish the commission of more than one public offense
arising out of the same transaction or occurrence, the
defendant may be prosecuted for each of such offenses. Each
of such offenses may be alleged and prosecuted as separate
counts in a single complaint, information or indictment,

unless, for good cause shown, the trial court in its discretion

determines otherwise. Where the public offense which is

alleged carries with it certain lesser included offenses,
the latter should not be charged, and it is sufficient to
charge that the accused committed the pubite major offense.

2. PROSECUTION AND JUDGMENT. Upon prosecution for a erime
public offense, the defendant may be convicted of either the
erime public offense charged or an included erime offense,
but not both.

3. DUTY OF COURT TO INSTRUCT. In cases where the erime
public offense charged may include some lesser exime offcnse
it is the duty of the trial court to instruct the jury, not
only as to the erime public offense charged but as to all
lesser erimes offenses of wiich the accused might be found
guilty under the indictment and upon the evidence adduced,
even though such instructions have not been requested er-aave
peen-oblcered-to.

Sec. 17. Rule seven (7), subsection two (2), paragraph
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b:
b. SUMMONS. The summons shall be in the form described

in section four hundred two (402) of tails chawter, except

that it shall be signed by the clerk. A samiions to a

corporation shall be in the form prescra

:_1ln secticn seven

ilundred five {705) of this chapter.

Sec. 18. Rule seven (7), subsection t.rze (3), paragranih

a. LEXICUTION OR SERVICE. The warrant snall be exccuted
or the summons served as provided in division four (IV) cf
this chapter. A-summens-to-a-cosrperation—-gsaaii-pe-in-tne
form-praseribed-in-seetion~seven-aundred-£five-{785y-0f-+this
enapeer: Upon the return of an indictment or upon the filing
of a trial information against a person confined in any penal
institution, the court to which such indictment is returned
may enter an order directing that sucu person be produced
before it for trial. The sheriff shall exccute such order
by serving a copy thereof on the warden having such accused
person in custody and thereupon suci person shall be delivered
to such sheriff and conveyed to the place of trial.

Sec. 19. Rule eight (8), subsection one (1), unnumbercd
paragraphs one (1) and two (2):

Arraignment shall be conducted in open court witeheut

unneeceassary—detey as soon as practicable. If the defendant

appears for arraignment without counsel, the defendant nmust,
before proceeding therewith, be informed by the court of nis
er-her the right thereto, and be asked if he or she desires
counsel; and if he or she does, and is unable by reason of
indigency to employ any, the court must assiga-ehe-defendant
ap»oint defense counsel, who shall have frece access to tne
defendant at all reasonable hours. Where-ehe-defendant-makes
an-informed-watver-of-connset -thea-court-n-rea~diacrecion
may-as3trgn-seandby-counsei-+to-agaise-the-ncedseds Arraignment
shall consist of reading the indictmnent to the defendant or
stating to the defendant the substance of the charge and

calling on en the defendant to plead thereto. The defendant
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shall pbe given a copy of the indictment or information before
he or she is called upon to plead.

The defendant must be informed that if the name by which
he or she is indicted or informed against is not his or her
true name, he or she must then declare what his or her true
name is, or be »roceeded against by the name in the indictmentsy
and-asking-the-defendant-what-he-or-she-answers-to-tae
indietment, If the defendant gives no other name or gives
his or her true name, the defendant is thereafter precluded
from objecting to the indictment or information upon the
ground of being therein improperly named. If the defendant
alleges that another name is his or her true name, the court
must direct an entry thereof in the minutes of the arraignment,
and the subsequent proceedings on the indictment shall be
had against the defendant by that name, and the indictment
amended accordingly.

Sec. 20. Rule eight (8), subsection two (2), paragraph

a. IN GENERAL. A defendant may plead guiliyy or not
guiltys-nee-gquitey-by-reasen-of-insanity;-noe-triabite-by
reasen-of-preasent-insantty;-or-a-former- judgment-ef-convietion
or-acuuretat-of-the-offense-charged. If the defendant fails
or refuses to plead at arraignment, or if the court refuses
to accept a guilty plea, the court shall cnter a plea of not
guilty. At any time before judgment, the court may permit
a qguilty plea to be withdrawn and ether-piea-er-pieas a not
guilty plea substituted. A-defendant-who-dees-net-ntead

guitty-may-enter-ene-or-more-of-tae-other-pieass

Sec. 21. Rule cight (8), subsection two (2), paragraph
bz

b. PLEAS OF GUILTY. The court may refuse to accept a
plea of guilty, and shall not accept sucn plea without first
addressing the defendant versonally and determining that the
plea is made voluntarily and intelligently and has a factual
basis. %he-defendant-shaii-be-informed-of-the-foliowings

Before accepting a plea of guilty, the court must address
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the defendant personally in open court and inform tie defzcndant

of, and dctermine that the defendant understands, the

following:

(1) The nature of the charge to whicn the plea is of-

fered.

(2} The mandatory minimum punishment, if any, and the
maximum possible punishment provided by the statute defin-
ing the offense to which the plea is offcred.

(3) That the defendant has the right to miead-not-guii-
€y7-or-te-persise-tn-+that-plea-ri-re-has-atready-been-mades

or-teo-viead-guttey be tried by a jury, and at such trial has

the riunt to assistance of counsel, tae right to confront

and cross-cxamine witnesses against him or her, and the right

not to be compelled to incriminate himself or herself.

(4) That if the defendant pleads guilty there will not
be a further trial of any kind, so that by pleading guilty
ae the defendant waives the right to a trial by-jury-or
otaerwise-and-the-right- to-be-confronted-with-the-witnesses
agatnast-—him-or-her.

Fhe-court-shati-aecene-the-guiley-pren-onty-afser-de~
termintng-that-the-defendant-understanda-these-mateera;—that
the-piea-ia-voluntarys-and-that-thers-is-a-+aceual-vusis-for
sames

Sec. 22. Rule cight (8), subsection two (2), by adding
the following new paragraph:

c. INQUIRY REGARDING PLEA AGREEMENT. The court shall
also inquire as to whether the defendant's willingness to
plead guilty results f£rom prior discussions nctween the
attorney for the state and the defendant or the defendant's
attorney. The terms of any plea agrcement shall be disclosed
of record as provided in rule nine (9), subsection two (2)
of the rules of criminal procedure.

Sec. 23. Rule cight (8), subsection thrze (3):

3. RECORD OF PROCEEDINGS. A verbatim record of the
proceedings at which the defendant enters a plea shall be

made andy-té-there-is-a-piea-of-gquilty;-the-reeord-shait
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tnetudes-wrehout-iimitations—the-counrelas-—advice-to—the
defendents-tne—itngquiry—into-the-vetuntariness-of-the-piea
inetuding-any-piea-agreement,

Sec. 24. Rule nine (9), subsections one (1) through four
(4) :

1. IN GEJWRAL. The vrosecutling attorney and thc attorney
for the defendant may engage in discussions with a view toward
reaching an agrecement that, upon the entering of a plea of
guilty to a charged offense or to a lesser or related offense,
the prosccuting attorney will meve-fer-dismissat-ef-otner
cagrges;-—or-wiil-recommend-or-net-opposc-the-impeaitton-of

a~-particuntar-sentences-or-witi-de—-bets make a charging or

sentencing concession.
2. ADVISING COURT OF AGREEMENT. If a plea agrcement has

been rcached by the partics whien-eontemplases-enery-of-a
niea-of-guiity-in-the-expectation-that-a-spectfic-sentence
witi-be-imposed-or-that-other-charges-pefore-the-counre-witd
be-d:+amtaaedy the court shall require the disclosure of the
agreement in open court at the time the plea is offered.

Thercupon, if the agreement requires concurrence of the court,

the court may accept or reject the agreement, or may defer
its decision as to acceptance or rejection until receipt of
a presentence report.

3. ACCEPTANCi. OF PLEA AGREEMENT. £ When the court's

concurrence is required, and the court accepts the plea

agreement, the court shall inform the defendant that it will

cembody in the judgment and sentence the disposition provided

for in the plea agrecment or another disposition morc favorable

to the defendant than that provided for in the plea agrecment.
4, REJZICTION OF PLEA AGRIELMENT, If the court refuses

to be bound by or rejects the plea agreement, the court shall

inform the parties of this fact, advise-ishe-defendantd
pargenatiy-in-open-coure-thae-the-conrt-rs-not—pound-by-tcne
wiea-agreementy afford the defendant the opvortunity to then
witindraw his or her plea, and advise the defendant that if

he or she persists in his or her guilty plea the disposition
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of the case may be less favorable to the defendant than that
contecnplated by the plea agrecment.

Sec. 25. Rule ten (10), subsection two (2), paragrapn

c. Motions to suppress evidence on the ground that it

was illccally obtained including, but not limited to, motions

on any ground listed in rule eleven (11) of the rules of

criminal procedure.

Sec. 26. Rule ten (10), subsection two (2), by adding
the following new lettered paragraphs:

NEW PARAGRAPH. Motions for change of venue or change of
judge.

NLW PARAGRAPH. Motion in limine.

Sec. 27. Rule ten (10), subsections three (3), four (4)
and five (5):

3. EFFECT OF FAILURE TO RAISL DEFENSES OR OBJECTIOHNS.
Failure of the defendant to timely raise defenses or objections
or to make requests which must be made prior to trial under
this rule shall constitute waiver thereof, Hhut the court for
good cause shown, dpen-metien-supnerted-bpy-affidavies may
grant relief from such waiver.

4., TIME OF FILING. Motions hereunder, except a motion
for a bill of particulars er-a-ehenge-ef-venue, shall be filed
either within thirty days after arraigament or prior to the
impaneling of the trial jury, whichever event occurs earlier,
unless the period for filing is extended by the court for
good cause shown.

5. BILL OF PARTICULARS. When an indictment or information
charges an offense in accordance with this rule but fails
to specify the particulars of the offense sufficiently to
fairly enable the defendant to prepare his or her defense,
the court may, on written motion of the defendant, require
the eeunty prosecuting attorney to furnish the defendant with
a bill of particulars containing such particulars as may be
necessary for the preparation of the defense. A motion for

a bill of particulars may be made any time prior to or within
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ten days after arraignment unless the time be extended by
the court for good cause shown. A plea of not guilty at
arraignment does not waive the right to move for a bill of
particulars if such motion is timely filed within this rule.
The eeunty prosecuting attornecy may furnish a bill of
particulars on the esunty prosccuting attorney's own motion,
or the court may order a bill of particulars without motion.
Supplemental bills of particulars may be likewise ordered
by the court or voluntarily furnished, or a new bill may be
substituted for a bill already furnished. At the trial the
state's evidence shall be confined to the particulars of the
bill or bills.

Sec. 28. Rule ten (10), subsection six (6), paragraph

6. DISMISSING INDICTMENT OR INFORMATION.

a. IN GENERAL. If it appears from the bill of particulars
furnished pursuant to this rule that the particulars stated
do not constitute the offense charged in the indictment or
information, or that the defendant did not commit that offense
or that a prosecution for that offense is barred by the statute
of limitations, the court may and on motion of defendant shall
dismiss the indictment or information unless the eeunty
prosecuting attorney shall furnish another bill of particulars
which 530 states the particulars as to saew-that-the-partiectars
eonstitute-tne-offense-charged-in-the-indictment-or-information
and-that-the-offense-was-committed-by-the-defendant-and-taae
tt-ts-nee-barred-by-the-statute-eof-iimitations curc the defect.

Sec. 29. Rule ten (10), subsection six (6), paragraph
c, subparagraph three (3):

(3) When the information has not been approved as required

under rule five (5), subsection four (4).

Sec. 30. Rule ten (10), subsections seven (7) and eight
(8):

7. EFFECT OF DETERMINATION. If the court grants a motion
based on a defect in the institution of the prosecution or

in the indictment or information, it may also order that the

*




Senate File 289, P. 13

defendant be held in custody or that the defendant's bail

be continued for a specified period pending the filing of

a new indictment or information if the same was dismissed

by the court, or the amendment of any suci pleading if the
defect is subject to correction by amendment. The new
information or indictment must be filed within ehtrey twenty
days of the dismissal of the original indictment or information
and-the-defendant-must-be-brought-to-triat-within-tae—time
iimits-speeiéied-&n—ru}e—twenty—seven—423%7—ru}e9-né—eriminai

preeedure. The ninety day period under rule twenty-scven

(27), subscction two (2), paragraph b for bringing a defendant

to trial shall commence anew with the filing of the new

indictment or information.
8. RULING ON MOTION. A pretrial motion shall be determincd

pefore-eriat without unreasonable delay. Where factual issues

are involved in dectermining a motion, the court shall state
its essential findings on the record.

Sec. 31. Rule ten (10), subsection nine (9), paragraphs
a through c, by striking the subsection title and the
paragraphs and inserting in lieu thercof the following:

9. MOTION FOR CHANGE OF VENUi: OR CHANGE OF JUDGE.

a. FORM OF MOTION. A motion for change of venue or change
of judge shall be verified on information and belief by the
movant.

b. VENUE. If the court is satisfied from a motion for
change of venue and evidence adduced in support thereof that
such prejudice exists in the county in which the trial is
to be had that there is a substantial likelihood a fair and
impartial trial cannot be had there, the court shall transfer
the proceeding to another county in which no such situation
exists.

c. CHANGE OF JUDGE. If the court is satisfied from a
motion for change of judge and evidence is adduced in supnort
thereof that prejudice of the judge exists, the chief judge
of the district shall name a new presiding judge. The trial

neced not be moved to a different county.
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Sec. 32. Rule ten (10), subsection nine (9), paragraph
d:

d. PROCEEDINGS ON TRANSFER., When a transfer of the case
is ordered to another county the clerk shall transmit to the
clerk of the court to which the proceeding is transferred
all papers in the proceeding or duplicates thercof and any
bail taken, and the prosccution shall continue in that county.
If +he defendant is in custody, the court may order the
defendant to be delivered to the sheriff of the county to
which transfer of the case is allowed, and upon such delivery
with a certified copy of the order therefor, the sheriff last
mentioned must receive and detain the defendant. All cxpenses
attendant upon the change of venue and trial, including the
costs of keeping the defendant, which shall be allowed by
the court trying the case, may be recovered by the county
to which the case is transferred from tie county in which
the prosecution was commenced. The eounty prosccuting attorney
in the original county shall be responsible for the prosecution
in such other county.

Sec. 33. Rule ten (10), subsection ten (10), paragraph
a, subparagraph one (1):

(1) NOTICE. A defendant who intends to offer evidence
of an alibi defense shall, within the time provided for the
making of pretrial motions or at such later time as the court
shall direct, iﬂfczm—the—atterney-Eer-the-gevefnment—ef—sueh

intention-and file sueh written notice of such intention.

The notice shall state the specific place or places at which
the defendant claims to have been at the time of the alleged
offense and the names and addresses of the witnesses upon
whom the defendant intends to rely to establish such alibi.
In the event that a defendant shall file such notice the
prosecuting attorney fer-the-government shall file and-serve

upen-ehe-defendant written notice of the names and addresses

of the witnesses the gewernment state proposes to offer in
rebuttal to discredit the defendant's alibi. Such service
notice shall be eompieted filed not less than €£ive ten days

g e x
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after reemipt filing of defendant's witness list, or within
suca other uime as the court may direct. i€-eitaer-varey
snati-fari-+o-antde-py-¢ne-cime-nenioda-revarafore-describedy
tAC-Brenonene-mudst—move-the-Ccoure-tor-teave-to-inspsduce—yuch
svrdences-anowing-dittgence-supmorsed-by-atfidavres

s5¢c. 34, Rule ten (10), subscection ten (10), varagraph
a, subparagraph two (2), by striking the subparagrapa and
inserting in lieu thereof the following:

(2) FAILURE TO COMPLY, If either party shall fail to
abide by the time periods heretofore described, such party
may not offer evidence on the issue of alibi without lecave
of court for good cause shown. In granting leave, the court
may impose terms and conditions including a delay or
continuance of trial. The right of a defendant to give
evidence of alibi in his own testimony is not limited by tiae
provisions of this rule.

Sec. 35. Rule ten (10), subsection ten (10), paragraph
b, subparagravhs one (1) and two (2), by amending the paragraph
title and subparagraph one (1), and by striking subparagrapn
two (2):

b. JASANITY AND DiMINISHED RESPONSI3ILiTY.

(1) DEFENSE OF INSANITY AND DIMINISHIED RESPONSIBILITY.

If a defendant intends to rely upon the defense of insanity

or diminisned responsibility at the time of the alleged crime,

the defendant shall, within the time provided for the filing
of pretrial motions er-at-sueh-iater-time-as-the-conrt-may
directys-tnform-+he-attorney-£for-the-government-eof-auch

tneeneion-and-£1te-guen-notree file Wwritten notice of such

intention. The court may for good cause shown allow late
filing of the notice or grant additional time to the parties
to prepare for trial or make such other order as may be
appropriate.

Sec. 36. Rule ten (10), subsection ten (10), paragraph
b, subparagraph three (3), by striking the subparagraph and
inserting in lieu thereof the following:

(3) STATE'S RIGHT TO EXPERT EXAMINATION. Where a defendant
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has given notice of the use of the defense of insanity or
diminished responsibility and intends to call an expert witness
or witnesses on that issue at trial the defendant shall within
the time provided for the filing of pretrial notions file
written notice of the name of cach such witness. Upon sucha
notice or as otherwise appropriate the court may upon
application order the examination of the defendant by a state-
named cxpert or experts whose names shall be disclosed to
the defendant prior to examination.

Sec. 37. Rule eleven (11), headnote, is amended to read
as follows:

Rule 11. SUPPRESSION OF EVIDENCE OBTAINED BY AN UNLAWFUL
SEARCH AND SEIZURE.

Sec. 38. Rule twelve (12), subsection one (1), unnumbered

parayraph one (1):

A defendant in a criminal case, either-after-preiiminary
itnformaciony—indteementr-or-informacton; nay examine all
witnesses listed by the state on the indictment or information
or notice of additional witnesses, conditionally or on notice
or commission, in the same manner and with like effect and

with the same limitations as in civil actions except as

otherwise provided by statute and these rules. Depositions

before indictment or trial information is filed may only be

had with leave of court.

Sec. 39. Rule thirteen (13), subsections one (1), two
(2), three (3), and four (4):

1. WITNESSES EXAMINED BY THE PROSECUTING ATTORNEY. When
a witness subpoenaed by the prosecuting attorney pursuant
to rule five (5) is summoned by the prosecuting attorney after
complaint, indictment or information, the defendant shall
have a right to be present and have the opportunity to cross-—
exanine any witnesses whose appearance before the county
attorney is required by this rule.

2. DISCLOSURE OF EVIDENCE BY THE GOVERNMBN® STATE UPON
DEFENSE MOTION OR REQUEST.

a. DISCLOSURE REQUIRED UPON REQUEST.
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(1) Upon pretrial motion of a defendant the court shall
order thc attornecy for the gevernmen+ state to permit zhe
defendant to inspect and copy or photograph: Any relevant
written or recorded statements made by the defendant or copies
thereof, within the possession, custody or control of the
gevernment state, unless same shall have been included with
the minutes of evidence accompanying the indictment or
information; the substance of any oral statement made by the
defendant which the government state intends to offer in
evidence at the trial, including any voice recording of same;
and the transcript or record of testimony of the defendant
before a grand jury, whether or not the goveramene state
intends to offer same in evidence upon trial.

(2) When two or more defendants are jointly charged, upon
motion of any defendant the court shall order the attorney
for the gevewnment state to permit the defendant to inspect
and copy or photoygraph any written or recorded statement of
a codefendant which the goverament state intends to offer
in evidence at the trial, and the substance of any oral
statement which the govermment state intends to offer in
evidence at the trial made by a codefendant whether before
or after arrest in response to interrogation by any person
known to the codefendant to be a gevernment state agent.

(3) Upon motion of the defendant, the court shall order
the gevernment state to iurnish to defendant such copy of
the defendant's prior criminal record, if any, as is then
available to the gewvernment state.

b. DISCRETIONARY DISCOVELRY,

(1) Upon motion of the defendant the court may order the
attorney for the goveynment state to permit the defendant
to inspect, and where appropriate, to subject to scientific
tests, items seized by the gevernment state in connection
with the alleged crime. The court may further allow the
defendant to inspect and copy books, papers, documents,
statements, photographs or tangible objects which are within
the possession, custody or control of the gevermment state,
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and which are material to the preparation of his or her
defense, or are intended for use by the governmene state as
evidence at the trial, or were obtained from or helong to
the defendant.

(2) Upon motion of a defendant the court may order the
attorney for the gevernament state to permit the defendant
to inspect and copy or photograph any results or reports of
physical or mental examinations, and of scientific tests or
experiments, made in connection with the particular case,
or copies thereof, within the possession, custody or control
of the gevernment state.

3. DISCLOSURE OF EVIDENCE BY THE DEFENDANT,

a. DOCUMENTS AND TANGIBLE OBJECTS. If the court grants
the relief sought by the defendant under subdivisien subsection
two (2), paragraph b, subparagraph one (1), of this rule,
the court may, upon motion of the gevernmene state, order
the defendant to permit the government state to inspect and
copy books, papers, documents, statoements other than those
of the accused, photographs or tangible objects which are
not privileged and are within the possession, custody or
control of the defendant and which the defendant intends to
introduce in evidence at trial.

b. REPORTS OF EXAMINATIONS AND TESTS. If the court grants
relief sought by the defendant under subdivisien subsection
two (2), paragraph b, subparagraph one (1), of this rule,
the court may, upon motion of the gevernmene state, order
the defendant to permit the geverament state to inspect and
copy the results or reports of pnysical or mental examinations
and of scientific tests or experiments made in connection
with the particular case, or copies thereof, within the
possession or control of the defendant and which the defendant
intends to introduce in evidence at the trial or which were
prepared by a witness whom the defendant intends to call at
the trial when such results or reports relate to his or her
testimony.

¢. TIME OF MOTION. A motion for the relief provided under

ER]
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subdivisren—twe-423 subsection three (3) of tais rule shall

be made, if at all, within five days after any order granting
similar relief to the defendant.

4 4. TFAILURE TO EIlPLOY KVIDENCE. When eviidence intcended
for use and furnished under tinis rule is not actually cmployed
at the trial, that fact shall not pe commented upon at trial.

4 5. CONTIWNUIJG DUTY TO DISCLOSE. If, suosegquent to
compliance with an order issued pursuant to tals rule, eilther
party :liscovers additional evidence, or decides to use evidence
which is adiitional to that originally intended for use, and
such additional evidence is subject to discovery under tais
rule, the party shall promptly netify-the-other-party filc
written notice of the existence of the additional evidenc:
to allow the other party to make an appropriate motion for
additional discovery.

Sec. 40. Rule thirteen (13), subsection five (5), para-
graph a, subparagraph four (4), by s+riking the subparagrapn.
Sec, 41, Rule thirteen (13), subsection five (5), para-

graph c:

c. FAILURE TO COMPLY. If at any time during tie course
of the proceedings it is brougiht to tae attention of the court
that a party has failed to comply with this rule or with an
order issued pursuant to this rule, the court may upon timely
application order such party to permit the discovery or
inspection, yrant a continuance, or prohibit the party from
introducing any evidence not disclosed, or it may enter such
other order as it deems just under the circumstances.

Sec. 42. Rule fourteen (14), subsections two (2) and three
(3) s,

2. FOR PRODUCTION OF DOCUMENTS--DUCES TECUM. A subpoena
may contain a clause directing the witness to bring with aim
or her any book, writing, or other thing under tae witness'
control which he or she is bound by law to produce as evidence.
Tile court on motion may e¢quasin dismiss or modify the subpoena
if compliance would be unreasonable or oppressive.

3. SERVICE. A subpoena may be served in any part of tne
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state. It may be served by any adult person. A peace officer
making service in a criminal case must serve without delay

in his or her countys or cityy-er-tewn any subpocna delivered
to him or her for service and maxe a written return stating
the time, place, and manner of service. Whon service is made
by other than a peace officer, proof thereof shall be by
affidavit. Scrvice is made by showing the original to the
witness and delivering a copy to him or her. I£-e-witneas
eonecenls-hinsetf-or-herasetf-ta-avetd-service-of-a-subpoenay
the-offireecy-may-break-open-doors-or-windows-£for-the-purpose
of-making-services

Sec. 43, Rule fifteen (15), subsection one {(1):

1. WHEN HELD. Where a plea of ether-than not guilty to
an indictment or trial information is entered on behalf of
the defendant, the court may order all parties to the action
to appear before it for a conference to consider such matters
as will promote a fair and expeditious trial.

Sec. 44, Rule sixteen (16):

Rule 16. TRIAL BY JURY OR COURT.

1. TRIAL BY COURT ALLOWED. Cases reguired to be tried
by jury shall be so tried unless the defendant waives a jury

trial 4n-wrieing in a reported proceeding in open court.

2. FINDINGS. In a case tried without a jury the court
shall make-a-generai-£findingz--Where-requested-by-any-parey
before-or-during-triat;-the-court-shatrd find the facts
specially and in-wrieing on the record, scparately stating
its conclusions of law and directing an appropriate judgment.
A-request-for—-findings-is-net-a-condition-precedent-for-review
of-che-judgment s

Sec., 45. Rule seventeen (17), subsection two (2), head-
note:

2. €EOMPEBE®ION DEPLETION OF PANEL.

Sec. #6. Rule seventeen (17), subsection five (5), para=-
graph m:

m. Because the juror is defendant in a similar indictment,

or complainant er-private-presecuteor against the defendant
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or any other person indicted for a similar offense.

Sec. 47, Rnle seventeen (17), subsection six (6):

6. EXAMINATION OF JURORS. Upon examination tihe jurors
shall be sworn. 1If an individual juror is challenged, the
juror may be examined as a witness to prove or disprove the
caallenge, and must answer every question pertinent to the
inquiry thereon, but the juror's answer shall not afterwards
be testimony against him or her. Other witnesses may also
be examined on either side. The rules of evidence applicable
to the trial of other issues shall govern the admission or
exclusion of testimony on the trial of the chalienge, and
the court shall determine the law and the #ee® facts, and
must allow or disallow the challenge.

Sec. 48. Rule seventeen (17), subsection ten (10):

10. PEREMPTORY CHALLENGES--NUMBER. If the offense charged
in the indictment or information is er-may-be-sunishapie-wieh

imprisonment—for-iife a class A felony, the state and defendant

shall each have the right to peremptorily challenge eight
jurors and shall strike two jurors.

If the offense charged be a any other felony, the state
and the defendant shall each have the right to peremptorily
challenge four jurors and shall strike two jurors.

If the offense charged be is a misdemeanor, the state and
the defendant shall each have the right to peremptorily
challenge two jurors and shall strike two jurors.

Sec, 49, Rule seventeen (17), subsection twelve (12):

12. MULTIPLE DEFENDANTS. In a case where two or more
than-one-defendent-29 dcfcendants are tried, cach defendant
shall have one-half the number of challcnges allowed in
supdivision eleven (11) of this rule. The state shall be
limited to the challenges and strikes specified in subdivision
eleven (11). The defendants collqctively shall be limited
to two strikes.

Sec, 50. Rule eighteen (18), subsection one (1), paragraph
a, subparagraph one (1):

(1) READING INDICTMENT AND PLEA. The clerk or prosecuting
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attorney must read the indictment or the supplemental indict-
ment, as required-under-the-provisten-of-the-€ede avoropriate,
and state the defendant's plea to the jury.

Sec. 51. Rule eighteen (18), subsection one (1), paragraph
b: *

b. ORDER OF ARGUMENT--ARSUMENZS. When the evidence is
concluded, unless the case is submitted to the jury on both
sides without argument, the prosecuting attorney must commence,
the defendant follow by one or two counsel, at the defendant's
option, unless the court permits the defendant to be heard
by a larger number, and the prosecuting attorney conclude,
confining himself to a response to the arguments of the
defendant's counsel. Where two or more defendants are on
trial for the same offense, they may be heard by one counsel
each.

Sec. 52. Rule eighteen (18), subsections two (2), three
(3) and four (4):

2. ADVANCE NOTICE OF EVIDENCE SUPPORTING INDICTMENTS OR
INFORMATIONS. The prosecuting attorney, in offering trial
evidence in support of an indictment, shall not be permitted
to introduce any witness the minutes of ose testimony was
not presented with the indictment to the court; in the case
of informations, a witness may testify in support thereof
if the witness' identity and a minute of the witness' evidence
has been given pursuant to these rules. However, these
provisions are subject to the following exception: Additional

witnesses in support of the indictment or trial information

may be presented by the prosecuting attorney if he or she
has given the defendant's attorney of record, or the defendant
if he or she has no attorney, a minute of such witness'
testimony, at least sevea ten days before the commencement
of the trial.

3. FAJLURE TO GIVE NOTICE. Whenever the prosecuting
attorney desires to itneroduce-evidemee call witnesses to
support the indictmenty of which he or she shall not have

given seven ten days' notice because of insufficient time
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therefor since the prosecutor learned said evidemee testimony
could be obtained, the prosecutor may move thc court Zfor leave
to introduce such evidenee testimony, giving tiae same
particulars as in the former casc; and showing diligence,

supported by affidavit or other ecvidence. Except waerce the

evidenece testimony goes to merely formal matters, if the court
sustains said motion, the defendant shall elect whether said
cause shall be continued on his motion, or the witness shall
then testify. If said defendant shall not elect to have said
cause continued, the prosccuting attorney may cxamine said
witness in the same manner and with the same effect as though
seven ten days' notice had been given defendant or the
defendant's attorney as hereinbefore provided, except the
prosecuting attorney, in the examination of witnesses, shall
be strictly confined to the matters set out in his or her
motion.

4. REPORTING OF TRIAL. All the provisions relating to
mode and manner of the trial of civil actions, report thereof,
translation of the shorthand reporter's notes, the making
of such reports and translation of the record, and in all
other respects, apply to the trial of criminal actions. Upon

request of any party, final arguments shall be reported.

Sec. 53. Rule eighteen (18), subsection £ive (5), para-
graphs a, d, £, and g:

a. VIEW,

(1) WHEN TAKEN. When Upon motion made, when the court

is of the opinion that it is proper, the jury sheuid may view
the place tn-whieh where the offense is charged to have been
committed, or #n-waieh where any other material fact occurred.
¥¢ The court may order the jury to be conducted in a body,
in the custody of proper officers, to the place, which shall
be shown them by a person appointed by the court for that
purpose.

(2) ATTENDING OFFICERS. The officers must be sworn to
suffer no person to speak to or communicate with the jury

on any subject connected with the trial, or to do so
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themselves, except the person appointed by the court for that
purpose, and that only to show the place to be viewed, and
to return them into court without unneecesasary unreasonable
delay at a specified time.

d. ADMONITION TO JURORS. The jury, whether permitted
to separate or kept together in charge of sworn officers,
must be adrwonished by the court that it is their duty not
to permit any person to speak to or communicate with them
on any subject connected with the trial, and that any and
all attempts to do so should be immediately reported by them
to the court, and that they should not converse among
themselves on any subject connected with the trial, or form
or cxpress an opinion thereon, until the cause is finally

supbmitted to them, that they should not make an unauthorized

visit to the scene of the alleged offense, and that they

should refrain from conducting any unauthorized cxperiments

or tests relating to the alleged offens’. Said admonition

must be given or referred to by the court at each adjournment
during the progress of the trial previous to the final submis-
sion of the cause to the jury.

f. INSTRUCTIONS. Upon the conclusion of the arguments,
the court shall charge the jury in writing, without oral ex-
planation or qualification, stating the law of the case.

The rules relating to the instruction of juries in civil cases
shall be applicable to the trial of criminal prosecutions.

Af ter hearing the charge, the jury mey-either-deeide-in-conre
or shall retire for deliberation.

g. REPORT FOR INFORMATION. After the jury has retired
for deliberation, if there be any disagreement as to any part
of the testimony, or if it desires to be informed on any point
of law arising in the cause, it must require the officer to
conduct it into court, and, upon its being brought in, the
information required may be given, in the discretion of the
trial court. Where further information as to the testimony
which was given at trial is taken by the jury, this shall
be accomplished by the court reporter or other appropriate
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official reading from the reporter's notes. Where the court
gives the jury additional instructions, this shall appecar

of record. Provided, that the procedures described in this
section shall take place in the prescnce of defendant and
counsel for the defense and prosecution, er-after-erai-ne+iee
to-the-county-ettorney-and-defendantis-counsei-and-previsien

of-an-oppertunity-te-same—to-pe-present unless suca presence

is waived.

Sec. 54. Rule eighteen (18), subsection six (6), para-
graphs a, b and c:

a. ILLNESS OF JURORS AND OTHER CASES. The court may dis-
charge a jury because of any accident or calamity requiring
it, or by consent of all parties, or when on an amendment
a continuance is ordered, or if they have deliberated until
it satisfactorily appears that they cannot agree. The case
shall be retried tmmedietely-or-at-a-future-timey—as—+he-court
déreets within ninety days unless good cause for further delay

is shown.

b. LACK OF JURISDICTION; NO OFFENSE CHARGED. The court
may also discharge the jury where when it appears that it
has no jurisdiction of the offense, or that the facts as
charged in the indictment do not constitute an offense
punishable by law.

¢. CRIME COMMITTED IN ANOTHER STATE. If the jury be dis-
charged because the court hes-net lacks jurisdiction of the
offense charged in the indictment, the offense being committed
out of the jurisdiction of this state, the defendant must
be discharged, or ordered to be retained in custody a
reasonable time until the prosecuting attorney shall have
a reasonable opportunity to inform the chief executive of
the state in which the offense was committed of the facts,
and for said officer to require the delivery of the offender.

Sec. 55. Rule eighteen (18), subsection seven (7),
paragraph c:

c. ADJOURIMENTS DECLARED BY TRIAL COURT. While the jury

is absent, the court may adjourn from time to time as-+e for
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other business, but it shall be nevertheless deemed open for
every purpose connected with the cause submitted to the jury
until a verdict is rendered or the jury is discharged.

Sec. 56. Rule eighteen (18), subsection eight (8), para-
graph a:

a. MOTION BEFORE SUBMISSION TO JURY. The court on motion
of a defendant or ef on its own motion shall order the entry
of judgment of acquittal of one or more offenses charged in
the indictment after the evidence on either side is closed
if the evidence is insufficient to sustain a conviction of
such offense or offenses. If a defendant's motion for judgment
of acquittal at the close of the evidence offered by the
prosccuting attorney is not granted, the defendant may offer
evidence without having waived his or her right to rely on
such motion.

Sec. 57. Rule eighteen (18), subsection nine (9):

9. TRIAL OF QUESTIONS INVOLVING PRIOR CONVICTIONS. After
conviction of the primary or current offense, but prior to
pronouncement of sentence, if the indictment or information
alleges one or more prior convictions which by the Code sub~-
jects the offender to an increased sentence, the offender
shall have the opportunity in open court to affirm or deny
that he or she is identical with the person previously
convicted, or that he or she was not represented by counsel

and did not waive counsel. If the offender denies he or she

is the person previously convicted, sentence shall be postponed
for such time as to permit a trial before a jury on the issue
of the offender's identity with the person previously
convicted., Other objections shall be heard and determined

by the court, and these other objections shall be asserted
prior to trial of the substantive offense in the manner
presented in rule ten (10}, On the issue of identity, the
court may in its discretion reconvene the jury which heard
the current offense or dismiss that jury and submit the issue
to another jury to be later impancled. If the offender is
found by the jury to be the person previously convicted, or

T
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if the offender acknowledged that he or she is such person,
the offender shall be sentenced as prescribed in the Code.

Sec. 58. Rule nineteen (19), subsection three (3), para-
graph a:

a. Before any witness shall be compelled to answer or
to producc evidence in any judicial proceceding after having
asserted that such answer or evidence would tend to render
him or her criminally liable, incriminate him or her or violate
his or her right to remain silent, the witness must knowingly
waive his right or:

Sec. 59. Rule nineteen (19), subsection three (3), para-
graph a, subparagraph one (1), unnumbered part one (1):

A county attorney or the attorney general must file with
a district eoure judge er-district-asseeiate-3udge a verified
application setting forth that:

Sec. 60. Rule nineteen (19), subsection three (3), para-
graph b:

b. A complete verbatim transcript of testimony given pur-
suant to an order of immunity shall be made and filed with
the application and the order of court. The application,
order granting immunity and all transcripts filed shall be
sealed upon motion of the defendant, county attorney, or
attorney general and shall be opened only by order of the
court. This section shall not bar the use of the transcript
as evidence in any proceeding except the transcript shall
not be used in any proceeding against the witness himsesei§

except for perjury or contempt.

Sec. 61. Rule twenty (20), subsection one (1):

1. RULES. The rules of evidence prescribed in civil pro-
cedure shall apply to criminal proceedings as far as applicable
and not inconsistent with the provisions of ¢€hits-»ute statutes
and these rules.

Sec. 62. Rule twenty (20), by striking subsection five
(s).

Sec. 63. Rule twenty (20), subsection six (6), unnum-
bered paragraphs one (1) and three (3):
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6. EVIDENCE OF PAST SEXUAL CONDUCT IN TRIALS OF SEXUAL i
ABUSE. In prosecutions for the crime of sexual abuse, evidence
of the prosecuting witness' previous sexual conduct shall
not be admitted, nor reference made thereto in the presence
of the jury, except as provided herein. Evidence of the
prosecuting witness' previous sexual conduct shall be

admissible upon appropriatc order of the court if the defendant

shall make application to the court befere-esr-during-+he not

later than five days before trial.

In no event shall such evidence of previous sexual conduct
of the prosecuting witness committed more than one year prior
to the date of the alleged crime be admissible upon the trial,
except previous sexual conduct with the defendant. Nothing
in this seetien rule shall limit the right of either the state
or the accused to impeach credibility by the showing of prior

felony convictions which are otherwise admissible.

Sec. 64. Rule twenty-one (21), subsection one (1):

1. FORM OF VERDICTS. 1In open court the jury must render
a verdict of "quilty", which imports a conviction, or "not
guilty" or "not guilty by reason of insanity® or "not guilty
by reason of diminished responsibility" which imports

acquittal, on the material allegations in the charges-howevery
upon-a-plea-of-former-convietion-or-acquiteat-of-the-same
offenses-te-shali-be-Lfor-che-statel-or-lfor-the-defendantl,
The jury shall return a verdict determining the degree of
guilt in cases submitted to determine the grade of the offense.

Sec. 65. Rule twenty-one (21), subsection eight (8):

8. ACQUITTAL ON GROUND OF MENPAL-FILENESS INSANITY OR
DIMINISHED RESPONSIBILITY; COMMITMENT. If the defense is

mentai-iiness insanity or diminished responsibility of the

defendant, the jury must be instructed, if it acquits the
defendant on that ground, to state that fact in its verdict.
Upon hearing, the court may thereupon, if the defendant is
found to be dangerous to the public peace and safety, order
the defendant committed to one of the mental health institutes

or the Iowa security medical facility, or retained in custody,
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until he or she demonstrates good mental healt: and ig
considered no longer dangerous to the public ueace and safety
or to himself.

Sec. 66. Rule twenty-two (22), subsection three (3,
paragraph d:

d. JUDGMENT ENTERED. If no sufficient cause is shown
why judgment should not be pronounced, and none appears to
the court upon the record, judygment shall be rendered. Prior
to such rendition, counsel for the defendant, and the defendant
personally, shall be allowed to address the court where either
wishes to make a statement in mitigation of punishment. In
every case the court shall include in the judgment entry the
number of the particular section of the Code under which the

defendant is sentenced. The court shall statc on the record

its reason for selecting the particular sentence.

Sec. 67. Rule twenty-two (22), subsection three (3),
paragraph e:

e. NOTIFICATION OF RIGHT TO APPEAL. After imposing sen-
tence in a case, the court shalli advise the defendant of his
or her statutory right to appeal as provided in rule fifteen
point one (15.1) of the rules of the supreme court.

Sec. 68. Rule twenty-two (22), subsection three (3), by
striking paragraph g.

Sec. 69. Rule twenty-three (23), subsection two (2),
paragraph b, subparagraphs one (1) and eight (8) and subsection
four (4), paragraphs d and e:

(1) When the trial has been held in the absence of the
defendant, in cases where such presence is required by law,
except as provided in rule twenty-five (25) of the rules of

criminal procedure.

(8) When the defendant has discovered important and nate-
rial evidence in his or her favor since the verdict, which
the defendant could not with reasonable diligence have

discovered and produced at the trial. A motion based upon

this ground may shall be made without unreasonable delay and,

in any event, within two years after final judgment, but such
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motion may be considered thereafter upon a showing of good
cause. When a motion for a new trial is made upon the ground
of newly discovered evidence, the defendant must produce at
the hearing, in support thereof, the affidavits or testimony
of the witnesses by whom such evidence is expected to be
given, and if time is required by the defendant to procure
sucn affidavits or testimony, the court may postpone the
hearing of the motion for such length of time as, under all
circumstances of the case, may be reasonable.

d. CUSTODY PENDING APPELLATE DETERMINATION. Pending
determination by the supreme appellate court of such appeal,
the trial court shall determine whether the defendant shall
remain in custody, or whether, if in custody, the defendant
should be released on bail or his or her own recognizance.
Where the trial court has arrested judgment and an appeal
is taken by the state, and it further appears to the trial
court that there is no evidence sufficient to charge the
defendant with an offense, the defendant shall not be held
in custody.

e. REINSTATEMENT OF VERDICT. In the event the supreme
appellate court reverses the order of the trial court arresting
judgment or granting a new trial, it shall order that the
verdict be reinstated, unless the supreme appellate court
finds other errors, in which event it may order that the
verdict be set aside and a new trial be granted.

Sec. 70. Rule twenty-three (23), subsection two (2),
paragraph d:

d. EFFECT OF A NEW TRIAL. Phe-granting-eof Upon a new
trial piaeces-the-partiecas-in-the-same-position-as-tfé-ne-triat
hed-been-had7—aii—the—testimeny—must—be-pfodaced—anew—aﬂdL
the former verdict cannot be used or referred to either in
evidence or argument.

Sec. 71. Rule twenty-three (23), subsection four (4),
paragraph a:

a, EXTENSIONS. The time for filing motions for new trial
or in arrest of judgment may be extended to such further time
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as the court may fix during-the-six-day-peried.

Sec. 72. Rule twenty-tnrce (23), subsection four (4),
paragraph e:

e. REINSTATEMENT OF VERDICT. In the event the supreme
court reverses the order of the trial court arresting judgment
or granting a new trial, it shall order that the verdic:t be
reinstated, unless the supreme court finds other reversible
errors, in which event it may order—+hac-the-verdies-pe-set

astde-and-a-new-triai-be-granted conter an appropriate different

order.

Sec. 73. Rule twenty-three (23), subsection five (5),
paragraph a:

a. TIME WHEN CORRECTION OF SENTENCE MAY BE MADE. The
court may correct an illegal sentence at any time and-may
correct-a-sentence—imposad-—in-an-1itegat -manter-witnin-one
hundred-+twenty-days-afeer-recetnt-by-the-court-of-a-mandace
t3sned-unon-affirmance-ei-the- yudgment-or-drarissei-of—the
appea,

Sec. 74, Rule twenty-four (24), subsection one (1),
paragraph e and subsection two (2), paragraph a:

e. EXECUTION IN OTHER CASES. When the judgment is for
the abatemcnt or removal of a nuisance, or for anything other
than confinement or payment of money by the defendant, an
execution consisting of a certified copy of the eatry of such
judgment, delivered to the sheriff of the proper county, shall
authorize and require the sheriff to execute such judgement
judgment, and he or she shall return the same, with the
sheriff's doings under the same thereon endorsed, to the clerk
of the court in which the judgment was rendered, within a
time specified by the court but not exceeding seventy days
after the date of the certificate of such certified copy.

a. CONFINEMENT. A sentence of confinement shall be stayed
if an appeal is taken and the defendant is released pending
disposition of appeal pursuant to chapter two (2), division
fourteen (XIV) of this Act.

Sec. 75. Rule twenty-five (25), subsection four (4), by
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striking paragraph a, and by relettering the remaining
paragraphs.

Sec. 76. Rule twenty-five (25), subsection four (4),
paragraph c:

c., When a magistratec reasonably believes a person who

is present in the courtroom ts-suppesed-py-a-magretrate-teo
aave-upon-his-or-her-persen has a weapon in nis or her
vossession, the magistrate er-3judge may direct that such
person be searched, and any weapon be retained subject to
order of the court.

Sec. 77. Rule twenty-six (26):

Rule 26. RIGHT TO ASB6%6NEB APPOINTED COUNSEL.

1. REPRESENTATION. Every defendant who is an indigent
as defined in section three hundred thirty-six A point four
(336n.4) of the Code shall be entitled to have counsel asssgned
appointed to represent him or her at every stage of the
proceedings from the defendant's initial appearance before
the magistrate or the court through appeal, including probation
and parole revocation hearings, unless the defendant waives
such appointment.

2. COMPENSATIOHN. When counsel is assigned appointed to
represent an indigent defendant, er-¢e-serve-as-standby-ecounsed
as-provided-in-rate-eight-$83y compensation shall be paid
as directed in division fifteen (XV) of tnis chapter.

Sec. 78. Rule twenty-nine (29), by striking subsection
one (1) and inserting in lieu thereof the following:

1. DISTRICT COURT PRACTICE RULES. The supreme court and
district court saall have authority to adopt rules governing
practice in the district court which are not inconsistent
with these rules and applicable statutes.

Sec. 79. Section one thousand three hundred one (1301)
is amended by striking rule thirty-one (31).

Sec. 80. Chapter one thousand two hundred forty-five
(1245), Acts of the Sixty-sixth General Assembly, 1976 Session,
chapter two (2), section one thousand three hundred two (1302),

rules thirty-three (33), thirty-four (34), thirty-six (36),
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thirty-nine (39), forty-two (42), forty-zight (48), and fifty-
three (53) tnrough fifty-six (56) arc amended by sections
eighty-one (81) through ninety (90) of this Act as follows:

Sec. 81. Rule thirty-three (33):

Rule 33. APPLICABILITY OF BISPRICP-COURP-RELES INDICTABLE
OFFENSE RULES. Procedures not provided for herein saall be
governed by the provisions of these rules which are by taeir
nature applicable relating to trial of indictable offenses,
and by the statutes of the state of Iowa.

Sec. 82. Rule thirty-four (34):

Rule 34. TO WHOM TRIED. Judicial magistrates and district
associate judges must may hear, try and determine eit simple
misdemeanors, District judges may transfer any simple
misdemeanors pending before them to the nearest judicial
magistrate or district associate judge.

Sec. 83. Rule thirty-six (36), subsection three (3):

3. A pbrief-and concise statement of the act or acts
constituting the offense, including the time and place of
its commission as near as may be, and identifying by number
the provision of law alleged to be violated.

Sec., 84, Rule thirty-nine (39):

Rule 39. ARREST. The officer who receives the warrant
shall arrest the defendant and bring the defondant before
the magistrate without unnecessary delay or serve ehat tae
citation in the manner provided in chapter two (2), division
five-+5% four (IV) of this Act.

Sec. 85. Rule forty-two (42), subsection three (3),
unaumbered paragraph two (2):

In appromriate cases where the defendant faces the

possipility of imprisconment, the court shall appoint counsel

for an indigent defendant in accordance witn procedures
established under rule two (2), subdivisien subsection three

(3) of the rules of criminal wrocedure. The magistrate siall

allow the defendant reasonable time and opportunity to coasult
witn counsel, in the event the defendant expresses a desire

to do so.
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Sec., 86. Rule forty-eight (48), subscction nine (9):

9. RECORD. Hpon-the-triats-the—-judiciat-magiserate-anaid
make-minutes o f-the-tesermony-or—cach-witness—-and-append-+he
exntbtta-or-copies—-tnereess The proceedings upon trial shall
not be reporteds; unless a party provides a reporter at such
party's expense. By adreement of the parties the magistrate
may cause the proceedings upon trial to be reported
electronically. If the proceedings are being electronically
recorded both parties shall be notified in advance of tnat
recording. If the defendant is indigent and requests that
the proceedings upon trial be reported, the judicial magistrate
shall cause them to be reported by a reporter, or

electronically, at public expense. If the proceedings are

not reported electronically, the judicial magistratc shall

make minutes of the testimony of eacin witness and append tne

exhibits or copics thereof. If the proceedings nave been

reported electronically the recording shall be retained under
the jurisdiction of the magistrate and upon request shall

be transcribed only by a person designated by the court under
the supervision of the magistrate. The transcription saall
be provided anyone requesting seme it upon payment of actual
cost of transcription or to an indigent defendant as hnerein
above provided,

Sec. 87. Rule fifty-four (54), subsection one (1}:

1. NOTICE OF APPEAL. An appeal may be taken by the
plaintiff only upon a finding of invalidity of an crdinance
or statute. In all other cases, an apweal may only be taken
by the defendant and only upon a judgment of conviction.
Execution of the judgment shall be stayed upon the f£iling
witn the clerk of the district court an appeal bond witn
surety approved by the clerk, in the sum specified in the
judgment. The defendant may take an appeal, by giving notice
orally to the magistrate that he or she appeals, or by
delivering to the magistrate not later than ten days
thereafter, a written notice of the defendant's appeal, and

in either case the magistrate must make an entry on its docket
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of the giving of such notice. Payment of fine or service

of a sentence of imprisonment does not waive tne right to
appeal, nor render the appeal moot. Waen an appeal is taken,
the magistrate shall forward to the apvropriate district court
clerk a copy of the docket entries in tne magistrate's court,
together with copies of the complaint, warrant, motions,
plzadings, the magistrate's minutes of the witness' testimony
and the exhibits or copies thereof and all other papers ia
the case. A district judge shall promptly near the appeal
upon the record thus filed without further evidence if the
original action was tried by a district judge, district

associate judge, or magistrate appointed under sections six

hundred two point fifty-one (602.51) or six hundred two point

fifty-nine (602.59) of the Code unless the district court

judge hearing the appeal either upon application of any party

or on the district judge's own motion orders the appecal heard

de novo on the grounds the record is inadequate. If the

original action was tried by a magistratce appointed under

sections six hundred two point fifty (602.50) or six hundred

two point fifty-eignt (602.58) of the Code, the district judge

shall promptly hear the appeal de novo. Within ten days after

an appeal is taken, unless extended by order of a district
judge or by stipulation of the parties, any party may file
with the clerk, as a part of the record, a transcript of tihe
official report, if any, and, in the event the report was
made electronically, the tape or other medium on whilch the
proceedings were preserved. If the original action was tried
before a district judge acting as a judicial magistrate, the
appeal shall be to a different district judge. The judge
shall decide the appeal without regard to technicalities or
defects. Judgment shall be rendered as though tihe case were
being originally tried. The right to further appeal is

governed by division fourteen (XIV), section one taousand
four hundred six (1406).

Sec. 88. Rule fifty-four (S54), by striking subsection
four (4).
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Sec. 89. Rule fifty-five (55):
Rule 55. NEW TRIAL. The magistrate, on motion of a
defendant, may grant a new trial pursuant to the grounds set

fortin in rule twenty-three (23) of tne rules of criminal

procedure, excevt that a motion for a new trial based on newly
discovered evidence must be made within six months after the
final judygment. A-metien-{fer-a-new-triai-based-en-the-ground
of-newiy-discovered-evidence-may-be-made-onity-before—or-within
thirey-days-afeter-£inat-judements A motion for a new trial
based on any other grounds shall be made within seven days
after a finding of guilty or within such further time as the
court may fix during the seven-day period.

Sec. 90. Rule fifty-six (56):

Rule 56. CORRECTION OR REDUCTION OF SENTENCE. The
magistrate may correct an illegal sentence at any time and
may correct a sentence imposed in an illegal manner within
the time provided herein for the reduction of sentence. The
magistrate may reduce a sentence within ten days after the
sentence is imposed or within ten days after the receipt by
the magistrate of a mandate issued upon affirmance of the
judgment or dismissal of the appeal, or within ten days after
entry of any order or judgment of the supreme appcllate court
denying review of, or having the effect of upholding, a
judgment of conviction. The court may also reduce a sentence
upon revocation of prebtioen probation as provided by law.

Sec. 91. Chapter one thousand two hundred forty-five
(1245), Acts of the Sixty-sixth General Agsembly, 1976 Ses-
sion, chapter two (2), forms one (1) through ten (10) and
A through D are amended by sections ninety-two (92) through
one hundred five (105) of this Act as follows:

Sec. 92, Form one (1), heading:

FORM 1
SEARCH WARRANT
State of Iowa
County of

Criminal Case No.
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Sec. 93. Form two (2):
FORM 2
ARREST WARRANT ON A COMPLAINT
State of Iowa

County of

Criminal Case No.

To any peace officer of the state:
Complaint upon oath or affirmation having been this day
filed with me, charging that the crime (naming it) has been

committed and accusing A B

therecof:
You are commanded forthwith to arrest the said a

B and bring such

person before me at (naming the place), or, in case of my
ansence oOr inability to act, before the nearest or most
accessible magistrate in this county, without unnecessary

delay.
Dated at this day of

Cc D

37

(with official title)
Sec. 94. Form three (3), heading:
FORM 3
ARREST WARRANT AFTER INDICTMENT OR INFORMATION
State of Iowa
County of

Criminal Case Wo.

Sec. 95. Form four (4), heading:
FORM 4
ARREST WARRANT WHEW DEFENDANT FAILS TO APPEAR FOR SENTENCING
State of Iowa

County of
Criminal Case No.
Sec. 96. Form five (5), heading:
FORM 5
BAIL BOND
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State of Iowa
County of

Criminal Case No.

Sec. 97. Form six (6), heading:
FORM 6
ORDER FOR DISCHARGE OF DEFENDANT UPON BAIL
State of Iowa
County of

Criminal Case No.

Sec. 98. Form seven (7), heading:
FORM 7
ORDER FOR DISCHARGE OF DEFENDANT UPON BAIL: ANOTHER FORM
(For endorsement on warrant or order of commitment)
State of Iowa
County of

Criminal Case No,

Sec. 99. Form eight (8), heading:
FORM 8
TRIAL INFORMATION
(also designated County Attorney's Information)
IN THE DISTRICT COURT OF COUNTY
STATE OF IOWA
vSs. INFORMATION
A B

Criminal Case No.

Sec. 100, Form nine {(9), heading:

FORM 9
GENERAL INDICTMENT FORM
Ii THE DISTRICT COURT OF IOWA 1IN AND FOR COUNTY
TATE OF IOWA
vs. INDICTMENT
A B

Criminal Case No.

Sec. 101. Form ten (10), unnumbered paragraphs seventeen
(17), tnirty-one (31), thirty-five (35), forty-nine (49),
fifty-one (51), and sixty-two (62):
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Driving under suspension: A.B, operated a motor veihicle
while his or her license was (under suspension) (revoked).

Homtetde Murder: A.B. committed nemieide murder in the

degrec, resulting in the death of C.D.

Indecent exposure: A.B. indecently exposed himself or
herself to C.D.

Prostitution: A.B. committed prostitution by offering
his/Rer his or her services for sale (or selling his or aer
services) as a partner in a sex act; A.B. purciased (or offered
to purchase) C.D.'s services as a partner in a sex act.

Reekiess-endangermentr—-A-Br-reekiessty-endangered-human
Itfe-or-safeby-{thareby-serionsiy-inyuring-€+-Bris

A similar snort form indictment may be used for offenses
not appearing in this table, provided it complies with the
requirements of rule four (4), subsection seven (7) Iewa-Ruies
efé-griminat-Procedure rules of criminal procedure.

Sec. 102. Form A:

FORM A
COMPLAINT
State of Iowa Before (Judge, Magistrate)
County of {tinsere-name-of-tower-coure-judge

or-magistratey

Criminal Case No.

State of Iowa
vs,
A B , Defendant

The defendant is accused of the crime of (here name the

offense and previde-numericat-designatien code or ordinance

section), in that the defendant on the day of
B , at the (here

locate the city, or township where the offense occurred),

in county, did (state the acts or omissions

constituting the offense).

/s/

Sec. 103. Form B:
FORM B
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CONSENT TO FORFEITURE OF COLLATLERAL
AS DISPOSITION OF MISDEMEANOR
State of Iowa
County of

Criminal Case No.

I, the undersigned, agree to have the amount of $
forfeited as a fine and my case terminated. I do tnis with
the following understanding:

1. I have been charged with the offense of

(here name the of-

fense and previde-numerieai-designatten code or ordinance

section).

2. I understand my rights, including my right to trial
before the court on such charge, and voluntarily waive same,
understanding that forfeiture of the aforesaid amount ter-
minates my right to a trial and constitutes a conviction of
the offense charged.

(Signature of defendant)
Sec. 104. Form C, heading:
FORM C
NOTICE OF APPEAL TO A DISTRICT COURT JUDGE
FROM A JUDGMENT OR ORDER
State of Iowa
County of

Criminal Case No.

Sec. 105. Form D, heading:
FORM D
BAIL BOND ON APPEAL TO DISTRICT COURT
State of Iowa
County of

Criminal Case No.

Sec. 106. Chapter two (2), division thirteen
(XIII) is amended by adding the following new section
before section one thousand three hundred one (1301):
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NEW SECTION. TITLE. These rules shall be known

as the rules of criminal procedure. (R. Cr. P.).

ARTHUR A. NEU
President of the Senate

DALE M. COCHRAN
Speaker of the House

I hereby certify that this bill originated in the Senate and

is known as Senate File 289, Sixty=-seventh General Assembly.

STEVEN C. CROSS
‘ Secretary of the Senate

Approved 7//0/7 7 , 1977

ROBERT D. RAY

Governor




