
Senate File 49 

• '," ~' 

An Act relating to various amendments to the probate Code. 

Be It Enacted h', the General .4.~s"rnbl!l or lin State of Iowa: 

1 Section 1. Section three (:3) of chapter three hundred twenty-

2 six (326). Acts 60th General A"gemhly i, amended hv- gn'iking from 

:, line, forty-six (4(;) and forty-seven (47) the words .. to whom let-

4 ters have been i,sued". 

1 Sec. 2. Section twenty-one (21) of chapter three hundred 

2 twenty-six (:126). Act., 60th General Assembly is amended by addlllg 

~ in line four (4) before the word "other" the words "inheritance 

-1 tax appraisers,", 

Sec_ :3. Section twenty-eight (28) of chapter three hundred 

2 twenty-six (:326). Acts uOth General Assembly is "mended by adding 

:3 aT the end thereof the following: 

4 "When the clerk dockets a trust proceedings under thig ,;ecti,)Jl_ 

5 he shall place and keep in guch file a t,'Ut copy of the will 

6 creaTing ollch (rusC" 

1 Sec_ -L Section thirty-two (:l~) of chapter three hundred twen-

• 2 ty-"ix (:126). ACT, 601 h General A,sembly is amended by numhering 

:, the paragraphs as "ubsection,; one (1) and two (2) and adding a 

4 new subsection as follows: 

5 ":1. Th~ reports required uy this section thirty-two (32) shall 

(j indicate thereon all case, in which the aHorney. or the fiduciary 
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7 or his surety, i:-; rleceaged. or insolvent, or call not be found, or 

il has removed from thi~ ,tate. and where it is shown by said reports. 

9 or it otherwise appears that there are no known ailset, belonging 

10 to the e$tate. the Judge may. on his own motion. order said estate • 11 closed, and may, in his rli~cretion. waive costs. or, On I'eagonable 

12 notice to the fiduciary. tax coste agamst the fiduciary. Such 

1·, 
.j order shall not operate to prevent I he reopening of ouch "state." 

1 Sec. 5. Section thirty-eight (38) of chapter Ihree hundred 

2 twenty-six (:>26). Acts 60th General A"embly is amended by stl'ik-

3 ing from line one (1) the word "The" and inserting in lieu Ihere. 

,1 of the words "Except as otherwio" provided in this Cooe, the ". 

1 Sec. 6. Section forty ('10) of chapter three hundred twenty. 

2 six (326). AcL, 60th General ASRembly is hereby repealed amI the 

:, following enacted in lieu thereof: 

<I "Sec. 40. l\otice in probate proceeding~. 

;; "1. Court prescribing notice. Except as otherwi!;e provided 

6 in this Codc. the court shall fix the tim,- and place of hearing 

7 of any m~tt~r requiring notice and ~halJ prescribe the time and 

8 manner of servire of the notice of such hearing. 

9 "2. Notice by publication. In the case of proceedings against 

10 unkno\vn per:50ns Or pergong whose address or whereabouts are 

11 unknown, the court shall prescribe that notice ma~' be gen"ed uy 

J 2 publication within the time and in the manner provided 1.>0' the Rules 

):>, of Civil Procedure. • 14 "3. ,",0 notice by posting. No notice :;hall be sen'cd at any 

1.5 rime b,' posting." 

Sec. 7. Section sixty.foul' (64) of chapter three hundred 

2 twcnty-six (326). Acts 60th General Assembly is hereby repealed 

3 and the following scctions are enacted in lieu thereof: 
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4 "Sec. 63. Qualification of fiduciary. Any nat\II'al pero'wn of 

5 full age, and any corporation authorized to do busines in this 

6 $tate and to act in a fiduciary capacity, is qualified to serve 

7 a5 a fiduciary in this state except the following: 

8 "1. One who i, a ment,11 retardate, mentally ill, a chronic 

9 alcoholic, or a spendthrift. 

10 "2. Any other person whom the court determines to be lIllsuit-

11 able. 

12 ·'Sec. 64. Nonresident fiduciaries. A nonresident of this 

13 state who i~ qualified under the provisions of section sixty-three 

14 (6:,) may, upon application, be appointed fiduciary. provided iI. 

15 resident fiduciary is appointed to serve with such nonresident 

16 fldudary; and provided further that the court, for good cause 

17 shown, may appoint such nonresident fiduciary to sen'e alone \Vith-

18 out the appointment of a resident fiduciary." 

1 Sec. 8. Division three (III) of chapter three hundred twenty­

Z six (326), Acts 60th General Assembly is amended by adding at the 

3 beginning of Part three (3) a new section as follows: 

·1 '·Sec. 93. Limitation on actions affecting deed;;. No action 

;; for recovery of any real estate sold by any fiduciary can be 

6 maintainecl by any perRon claiming under the deceased. the ward, 

i or a beneficiary, unless brought within five years after the 

8 date of the recording of the conveyance." 

1 

2 

:3 

4 

;3 

(, 

Sec. 9. Section one hundred twenty-three (123) of chapter 

three hundr~cI twenty-six (326), Acts 60th General Assembly is 

hereby repealed and the following enacted in lieu thereof: 

"Sec. 123. Model prudent man investment Act. 

"1. Im'estments hy ficluciaries. In acquiring, in\'esting, re­

inveRting, exchanging, retaining, selling and managing property 
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7 for the benefit of another, a fiducial',Y shall exercise th~ judg'-

t' mt:'nt and care under the circumstances then prevailing. which men 

D of prudence, di~cretioll and inl~lligt'nte t"xerci:':)C in ttw manag<:-

10 ment of their own affairs. not for the purpose of speculali,,,!. ;)ul. 

11 wit h regard to the permanent dispo,ition of their fund" consider-

12 ing- the prohahle income, 4t$ well as the proh'l.h!e ::-::.tf~h·, (,f theil' 

13 capital. Within the limitations of the foregoing ,tandard;;, " 

14 fiduciary is allthorized to acquire and retain ever), kind of prop-

15 erl)' and e\'ery kind of in\'Cstment, specifically including, but 

Hi not by way of limitation, bonds, debentures, and other corporate 

17 obJigation~, and :-;Iock:-:: ami ~hare;... prefprred or eommon, which 

1 X mf"n ot prudence. discretion and intelligence acquire or retain 

I n for their own account. 

20 "2. Limitatioll~. ~othinJ! containeo in thi~ ('ode ~hall he c()n-

21 ~trued as authorizing an~' departure h.\' a fiducian' from. or hi::-

22 variation of, the express term:; or limitation5 set forth in any 

23 will. agreement, court order, or other instrument creating or 

2·1 defining- the fiduciary', dutieo and powers, but the lerm, 'Ieg!d 

25 in\'estment' or 'authorized investment', or words of similar im-

26 port, ag used in any ~uch instrument. ::;hall he taken to mean any 

27 im'estment that is permitted by the pro\'isions of ,uu,ection one 

28 (1) hereof, 

29 "3, Powers of tourt to authorize investment. ~othing con-

30 taincd in this section one hundred twenty-three (l2~) shall be 

31 <'onstl'ued as restricting the power of the court, after such notice 

:l2 as the court mal' prescribe, to permit a fiduciary to de\'iate from 

33 the term, of all\' will, agreement, or other instrument relatinp; 

:::4 to the acquisition, investment, reinvestment. exchange. ,·dent ion. 

35 ""Ie or management. of fiduciary property, 

• 
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36 "4, Scope of application, The provi~ions of this section 

;-)7 one hundred twenty-three (12:) shall govern all tiduciari~s ading 

38 under the jurisdiction of the court whether the wills, agreement, 

:39 or other instruments under which they are acting now exist. or 

40 ;We hereafter made," 

1 Sec, 10, Section one hundred twent)'-four (t21) of chapter 

2 three hundred twenty-six (826), Acts 60th General Assembly is 

:; amended by striking from line two (2) the words "If court approval 

4 is first obtained,", 

Sec. 11. Section one hundred fift)'-flVe (15.5) of chapter three 

6 hundred twenty-six (326), Acts 60th General Assembly is amended 

'i by adding at the end thereof the following: 

",,8 .~. , "Every application of a fiduciary ~eeking an order under the '. ~- .. , 
9 provbions of this section shall specify in detail the reasons 

10 fOl' ~uch application and the facts justifying- the requested order, 

11 The notice shal! ha\'e a copy of the application attached, or, if 

12 published, it shall contain a detailed statement of the rea"on~ 

13 and tacts justifyin!! the requested order" 

1 Sec. 12. Section One hundred se"enty (170) of chapter three 

2 hundred twenty-six (326), Acts 60th General Assembly ie amended 

:1 hy numbering as subsection one (I) and adding as suh,eetion two 

4 (2) the following: 

ii "2, Bonds fixed by clerk. 'Cnless a hond is waived by will 

6 under the authority of section One hundred seventy-two (172), or 

7 by other instrument creating the estate, or in accorclance with 

8 section One hundred seventy-three (l73), or by prior order of 

!l Court, the clerk shall fix the bond in the amount provided by 

10 subsection one (1) of this section One hundred seventy (170). 

The clerk shall not thereafter increase or decrease a bond." 11 
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1 Sec. 1:3. Section two hundred twenty (220) vf chapter three 

2 hundred twenty-,ix (326), Acts 60th General Assembly is amended 

g by striking from line~ one (1) allu two (2) the words "De;;cendant;; 

4 and other". 

1 Sec. 14. Section two hundred twent.y-three (22:3) of chapter 

2 three hundred twenty-six (326), Act, 60th General A""embly ie 

:; amended by adding at the end thereof the following: 

4 "A lawful adoption terminates all rights of inheritance 

5 from, through and to the natural parents of the adopted pergon. 

6 provided, however, thaI nothing herein .hall limit the right to 

7 inherit from, through or to the natural parent when the nalural 

t\ parent was married hi the adoptini! parent at the time of the 

\J adoption." 

1 Set. 15. Section two hundred twenty-nine (229) of chapter 

2 three hundred twenty->ix (326), Acts 60th General Asse",bly is 

:; amended by striking: lines t~n (10) and cleven (ll) and inserting 

.1 ill lieu thereof the following': 

5 "4. Th~ ""timatea \ alue of the personal property of the 

6 estate plu:-. the estimated gros~ annual income of the e~tate during 

7 th~ period of adminigtration." 

1 Sec. 16. Section two hundred thirty (230) of chapter three 

2 hundred tw~nty-six (326), Act, 60th General As,embly is amended 

3 by striking lines seven (7) to eleven (11). inclusive, and in-

.J serlin!:, in jipu thereof the following: 

6 

7 

""otice of appointment of administrator and notice to creditor, 

In the District Court of Iowa 

in and for. County. 

8 In the Estate of ..... . .......... . Probate No. 

9 deceased 

• 

• 
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10 To All Pf,l':;ons Interested in the Estate ()f 

11 ......... deceased: 

12 You are hereby notified that on the _ .. . day of . 

13 19 ...... the undersigned was appointed administrator of said estate. 

H Notice is herebY given that all per;;ons indebted to said 

15 estate are", 

Sec, 17_ Section two hundred thirty-sc\'cn (237) of chapter 

Z three hundred twenty-six (326). Acts 60th G~neral A'>embly is 

3 hereby repealed and the followlllg enacted in lieu thereof: 

,j "Sec. 2:17, Presumption that surviving spouse elects to t'lke 

5 under will. In case the surviving spouse does not make an elec-

6 tion to take against the will and file it with the clerk of court 

7 within six months from the date of second publication of notice 

8 of admission of such will to probate, such surviving ~pouse shall 

9 take under the provisions of the will, pro"ided, however, thut 

10 if within such periou an affida"it i, (iled setting forth that 

11 such our\'jl'ing 'pou~e is incapable to make ,uch election, the 

12 court shall determine whether there shall be an election to take 

1:3 against the will in accordance with ,eetion two hundred thirty-

14 eight (238); provided, further, that the court on application 

15 may, prior to the expiration of stich period, for cause shown, 

16 enter an orde,' extending the time fOl' muking Stich election." 

1 Sec. 1>:\, Substitute for the head notes of section two hundred 

2 ninety-one (291) of chapter three hundred twenty-,ix (326), Acts' 

3 60th General Assembly the words "Contents of petition for probate 

.::1 of win." 

1 Sec. 19_ Substitute for the head notes of section two hundred 

2 ninety-two (292) of chapter three hundred twenty-six (326), Acts 

:j 60th General ,Assembly the words "Contents of petition for appoint-
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4 ment ()f executor." 

;) ::;t:'tt'ion tW() hundn.'d ninety-h ..... o (292) of chapler thref> hundl'f~(l 

6 tW"nt:,'-;;IX (:>'26). Ac\~ 60th General A,sembly i, amended by strikIng 

, linf'.' eight (8) and nj~le (9) and in~l'rting in liell thereof th<.' 

8 fuliowing': 

9 "of the per$onal pruperlv c,f th0 e,t"te plu;; the estimated 

l() gross annual income of lhe estate during the period of admin-

11 i,tration." 

1 Sec. 20 Section two hundred ninety-three (29:» of chapter 

:2 three hundred twentY-5ix (226). Act;; 60th (;ener,,1 Assembly IS 

:1 herehy repealed rind the lollowing enacted in lieu thefl:of: 

1 "Sec. 29:l. Hearing upon petition. Cpon the filing of a 

G petitiOIl for probate of a will. the court or the c!cl-k may, in 

G it::: or hi~_ dist.'J'(:lion. hf'ar it forthv..-ith, (w at such time and. 

7 p;;t(:e as the court or clerk may direct. with or wjthout }"(.'(llliring 

~ notice. and upon proof of due execution of the will. admit tlw 

9 :-:;)'mc to prouat~." 

1 ~et. 21. Sectiof! two hundred ninety-fivp. (295) of chapter 

2 three hundred twenty-six (:\26), Acts GOth General Assembly IS 

3 helT!.>Y repealed and ;;ections two hundred ninety-,ix (296) to 

4 three hundred two (:'102), inclusi;·e. are !'enumbered as two hundred 

5 Tlil~ety-fl' .. ·e (2~~f») to three huncired (Hlf> (30l). incJu:-::ive. 

Sec. 22. Chapter three hundred twcnt~'-six «(\26), Acts 60th 

G('neral A"em!.>I~ .. is amended by addin~ as s<,tlions three hundred 

:{ two (302) ann three hundred three (:~03) the followinl(: 

.4 "Set. :)02. Clerk filing copies of will. WheII the' clerk placei' 

i1 ,II) original will in .a :::.eparate file at: pro\-idcu in sectioll three 

f; hundred two (:102). he shall plac~ and keep a true copy of slJch 

, will in the probate file containing the proceedings in the estate 

• 

-,'- -.'-
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8 \\·hich it g'ovel'n~.·· 

9 "Sec. 30:1. Charitable trusts-copy of wills to attorney 

t .. · ... · ...... · • , ""'~.'«" 10 general. When a will creating a charitable trust hag been admit-

•••• 11 ted to probate, or when any instrument' ~stablishing a charitable 

12 tru,l has been filed with the clerk. the clerk shall forthwith 

13 mail a copy of weh will Or instrument to the attorney gener81. 

l'l At any time, the attorney gener{ll mil.\' investigate for the purpo:-:;e 

- 15 of determining and agcertaining whether Or not such estate or 
" 
~,;. ~-"'r 

16 trust is being adminbtered in accordance with law and within 

17 the terms and purpose.s thereof, and. may. at any time, make appliw 

1); cation to the court for such order:; therein as may appear to be 

19 reasonable and proper to carry out the purposes of the trust. 

20 The words 'ch,.citable trust' as used in this section shall mean 

21 any fiduciary relationship with respect to property arising as 

22 a result of manifestation of an intention to create it and sub-

2:~ jecting the peroon by whom the property ig held to equitable 

:24 dutie, to deal with the property for charitable, educational or 

2:1 reiig-iouE\ purposes," 

1 Sec. 2:3. Section three hundred three (:303) of chapter three 

2 hundred twent)·.gix (a2G), Act~ 60th General Assembly is hereby 

3 repealed and the following enacted as section three hundred fOlll' 

4 (304) in lieu thereof: 

5 '·Sec. 304. Notice of probate of will with administration. 

• G On admisoion of a will to probate, the executor shall, lie soon 

7 as letters arc i'Sued, cau~e to be published once each week for 

f( two consecuti\'e weeks in a daily or weekly newspaper of general 

9 dl'eulation publighed in the county in which the egtate ig pending, 

JO a llotice of admiSAion of the will to prohate and of the appoint-

11 ment of lhe <>xecutor, in which shall be included a notice that 
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J2 ~ny action to ,et aside the prohal" of gaid will must be bfought 

13 within ~ix months from the date of the second publication of Raid 

14 notke or thereafter ue forever barred, and there ,hall also be 

15 Included therein a notice to debtol'~ to make payment, and to cred-

16 itor~ having claims against ,aid e,;tate to file them with the 

17 clerk within OlX months from the Recond puulication of ,aid notice, 

If> or thereafter IJe fore,'er barred, 

19 Such notice shall be ,ubstantially in the following form; 

20 ~oticc of Probate of Will. of Appointment of Executor, and 

21 :-Iotioe to Creditorg 

22 In the Dist";ct Court of 10w:'l 

23 in and for .......... County Probate 1\0, , .. 

In the Estate of ........... .. .................... , Dcce,\,ed 

2:; To All Persons Interested in the Estate 

26 of .................. "",, ... . Deceased: 

27 You are hereby notified that on the. day of 

28 

29 

19, .... , the last will and testament of 

., .. , deceased, bearing date of the ...... , ..... day 

:lO of ... , ... ,,'" ................... , 19 ... " .. , was admitted to prohate in the above 

named court and that .............. , .................... was appointed executor of 

32 said e~tate, Any action to set agide said will must be brought 

33 in the district court of ,aid county within six months from the 

34 date of the second publication of this notice, or thereafter be 

35 forever harred, 

:16 :-rotice i~ further given that all persons indebted to said e5-

37 tate are requested to make immediate payment to the undersigned, 

38 and creditors having claims against said estate shall file them 

:)9 \vith the clerk of the above named district court, as provided by 

10 law, duly authenticated, for allowance: and unless 80 filed with-

• 

• 
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41 ill six month, from the second publication of this notice (unless 

42 otherwise allowed or paid) such claim shall thereafter be forever 

43 barred . 

4·1 

45 

46 

47 

48 

49 

Dated this .. ... .. ..... day of ... .................... 19. 

Executor of said estate 

Address 

50 Attorney for said executor 

51 

52 Address 

53 Date of second publication 

54 ............ day of ................. . .. .... 19 ........ . 

55 (date to be inserted by publisher)" 

2 

3 

4 

5 

G 

7 

8 

9 

10 

11 

12 

13 

14 

Sec. 2·1. Section three hundred four (304) of chapter three 

hundred twenty-six (326). Acts 60th General Assembly is hereby 

repealed and the following enacted as section three hundred five 

(305) in lieu thereof: 

··Sec. 305. Notice where no administration. On admig,ion of 

a will to probate without administration of the estate. and upon 

advanced payment of the costs thereof by the proponent, the cerk 

shall cause to be published. in the manner prescribed in the 

preceding section, a notice of the admission of the will to pro­

bate in which ;;hall be included a notice that ally action to set 

aside oaid will mu,t be brought within six months from the date 

of the gecond publication of ;;aid notice or thereafter be barred. 

Such notice shall be substantiall,' in the following form: 

Notice of Proof of Will Without Administration 
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15 In the Di8lrict ('ourl of Iowa 

16 in and for. 

17 In the Estate of 

. .... County. Prouate 1\0 .. ' . 

......• Deceased 

1» To All Per,ons J nterested in the ~"'late of 

1 !) . ..• Decc,':jed: 

:!O You are herehy notified that On the. 

21 day of . 19.. .. the ia.,t will 

22 and testament of .. " .............. ". . .........• deceased. 

2;; bearing' date of th" . . ......... t!"y of . 

24 19 ..... , was "omitted I.() probate jn the above namert court and 

25 there '~vjJl be n(1 present administration of the estate. Any 

2'> a<:t-ion to ~el agide sai(l will must be brought in : he district 

2; tourt of said county within ~jx month, from the date of the 

28 ~"cond publication of thi~ notice or thereafter be forever 

29 barred. 

Dated this. . .......... day of . ..• 19. 30 

31 

32 Clerk of the dist,.ict court 

g:3 

:14 Attorney for said estate 

35 

% Address 

37 Date of second publication 

day of ......... 19 

:19 (date to be in,ertea hy publisher)" 

~et. 25. Section three hundred eight (308) of chapter three 

2 hundred twenty-,;x (:;26). Acts 60th G~nHal Assembly is amenued 

3 hy gtriking from line three (:)) the word:::. h()ne year" and insert-

4 in!, in lieu thereof the words "six months". 

• 

• 
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Sec. 26, Sections three hundreel five (305) to three hundred 

2 nineteen (319). inclusive of chapter three hundred twenty-gix 

;3 (326), Acts 60th General Assemoly are renumhererl as section, 

4 three hundred six (306) to three hundred twent,· (320), inclusive. 

1 Sec. 27. Section three hundred thirty-six (336) of chapte,' 

2 three hundred twenty-six (326), Act~ 60\h General Assembly is 

;, amended hy adding in line five (5) after the word "estate" the 

.j following: 

5 ". except debb and chargei' of the first, ;;eeond, third and 

6 fifth classes", 

1 Sec, 28. Chapter three hundred twenty-,dx (326), ACT' GOth 

2 General Assembly ig amended by adding a new section before sec-

3 tion three hundred forty-nine (:349) as follows: 

4 "Sec. ;,48. Right. to retain existing property. Kot.wit.hstanding 

.'i the provisions of section one hundred twenty-three (12;,), an)' 

6 personal representative may continue to hold any invegtment or 

7 propert.y originally received by him and also any incl'ease there-

8 of." 

1 Sec. 29. Section three hundred flfty-two (;352). of chapter 

2 three hundred twent)'-six (326), AcT.s 60th General Aol,emuly is 

3 amended by i;trildng from line three (:I) the words ",uch property" 

-1 and inserting in lieu thereof the words ··the property of whkh 

5 h~ has pos,::.egsion". 

I Sec. ;lo. Section three hundred sixty-five (;)6:;) "I chapter 

2 three hundred twenty-six (:l2(», Acts 60th General Assembl>' i" 

g amended oy in;;crting a COmma in lin~ two (2) after lhe word 

4 "purposes". 

1 Set. 31. Section three hundred eightv-,ix (386) of chapter 

2 three hun(h'ed twent~'-i;ix (326), Acts 60th General A"cmbl)' i, 
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:; hereby repealed and the following enacte(i In lieu thereor. 

4 "Sec. 386. Sale, mortgage, pledge, lease or exchange of 

1) property-purposes. 

" "I. AllY real or per,onal property belonging- to the decedent, • 7 except exempt personal property and the homestead, mal' be ~old, 

8 mortgaged, pledged, leased or exchanged uy the personal repre. 

9 sentative for all)' of the following purpo3es: 

.10 a. The payment of debt; and charges against the estate; 

11 b. The distribution of the ":ltate 01' any part thereof: 

J2 c. Any othP.lo purpose ill the best in'-f're~ts of the estat~. 

)3 '12. Exempt personal property under such pr()d~ion5 W~ the 

14 court may direct, if not set off to the surviving spouse, mal' be 

15 sold, mortgaged, pledged. leased, or exchanged, provided that 

16 the sun'iving spouse consents thereto. 

17 "3. The homestead. under ouch provision~ as the court may di· 

18 rect, if not .'jet off to the SUITivin1! :-:pouse ~nd if the .-;un'jdng 

J9 spouse has not elected to OCcupy the homestead, may be sold. 

20 mortgaged, pledged, leased or exchanged. 

21 "4. The proceeds from the ,ale of ally exempt per,onal prOp· 

22 erty or from the sale of the homestead shall be held by the 

persona) representati"f subject to the rights of the surviving 

24 spouse or b:5ue, unless such surviving :"pouse or issue has ex-

pres~ly waived his rightg to such proceed;.;.o, 

1 Sec. 32. Section three hundred eighty·seven (387) of chapter • 2 three hundred twent.y·gix (326). Acts 60th General Assembly i~ 

3 hereby repealed and the following enacted in lieu thereuf: 

4 "Sec. 387. Sale of personal property without order of court. 

5 Personal property of a perishable "ature and personal pI'operty 

G for which there i, a regularly egtabli"hed mllrket may' be sold by 
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7 the personal repre~entative without order of court." 

1 Sec. 33. Section three hundred eighty-nine (389) of chapter 

Z three hlmdred twenty-six (326), Acb; 60th General Assembly i~ 

;; hereby repealed and the following enacted in lieu thereof: 

4 "Sec. ;~89. Notice and hearing on sale, mortgage, exchange, 

5 pledge or lease of propel·t)'. Upon the filing of the petition. 

S the court shall fix the time and place of hearing of the petition. 

7 and prescribe the time.! and manner of :-;en"ice of the notice of 

~ such hearing on all persons intere~ted In such pl·opert)'. pro\'id-

9 ed, however, that as to persollal property and as to the lease of 

10 I'eal property not speeificall;' devised, for a period of not to 

11 exceed one year, the court rna.\', in its discretion, hear the pcti. 

12 tion without notice. In those instances where notice is required. 

13 the notice ghall ,tate briefly the nature of the application. 

14 At the he'll'ing and upon satisfactory proof. the court may order 

15 the :;ale, mortgage, exchang~. pledge Or leage of the property 

16 described. or any part thereof, at such price and upon such 

17 terms and conditions as the court may aothorize." 

1 Sec. 31. Section three hundred ninet)' (~90) of chapter three 

2 hundred twenty-six (:126), Act., 60th General As,;embl,l' is hereby 

3 repealed and the following enacted in lieu thereof: 

4 "Sec. 390. Sale subject to mortgage. \Yhen a claim is secured 

5 by a mortgage on property, the court may, with the consent of 

6 the mortgag-ce, order the sale of the property subject to the 

7 mortgage. and such consent ~hail rele;lgC the estate should a 

8 deficiency later appear." 

1 Sec. :15. Section three hundred ninety-one (;.91) of chapter 

2 three hundred twenty-six (326), Acts 60th General Assembly is 

:, hereby repealed and the following enacted in lieu thereof: 
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,1 "Sec. g~n. Quieting ad\'t~r~e claim~. A petilion to cietermine 

S qUt'.!'tion3 of conflicting awi controverted title, or to remO\'e 

6 cloud, from any title Or interest of property im·olved. may be 

7 comhined with the petition provided in ,ection three hundred 

H eighty-eight (38ll).'· 

1 Sec. 36. Section three hundred ninety-four (:>94) of chapter 

2 three hundred twentv-six (g~6). Acts GOth General A"embly i, 

:l hereby repealed and the following enaded in lieu thereof: 

4 "Sec. 394. Order to sell. mMtgage. pledge. exchange Or lease 

G to be refused if bond given. 

6 "1. Bond to prevent :-I:8.1e. An:~· p'".T-S()n interested in the estate 

7 may prevent a sale. mortgage. pledge. exchange or lea;;. of the 

x whol{~ or any p~ut of the re ... .l estalt.~ or per::;onal propf:rty foJ' any 

9 purpose. by giving boo(1 to the satisfaction of the court. condi-

J /) tioned that he will pay ,:"eh demand." ,,~'ain't the e."atc iI" th" 

j 1 court shall require. not \0 exceed the "alue of the property 

12 thus kept from ,ale. mortgage. pledge. exchange. or lease. as 

13 SOOIl as call~d upon bv the court for that purpose. 

14 '·Z. Breach of bond-procedure. If the conditions of ,ueh 

15 bond !ire broken. the property wiII be liable for the dehts. un-

16 Ie" it ha~ passed into the hands of innocent pureh",er,. and 

17 the executor or admini:-.rrat0)" may takf> pos.'('s::don thereryi anci 

1" sell it under the din·(:tion of the court. or he may prosecute 

19 the bond. or pursue both remedie~ 8.t the slime time. if the court 

20 so elirects. 

21 "3. Effect of bond. If the conditions of the bond arc com-

22 plied with, the property "hall pass by devi"e. hequest. distri-

23 !)ution. or descent in the same manner :l" though then, had been 

24 nO debt~ again:::t the !'!oCate:' 

• 

• 
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1 Sec. 37. Section three hundred ninely-nine (3~~) of ~hapter 

2 three hundred twenly-~ix (326). Acts 60th General A,£;embly I; 

:1 hereby repealed and the following enacted ill lieu thereof: 

4 "Sec. 399. Report for approval. After making any '"eb ,ale. 

5 mortgage. exchange Or lease of real property, the personal rep-

6 resentativc shall make a verified report thereof to the court. 

.7 The court ,hall examine "aid report. and if satisfied that the 

8 
'. - sale. mortgage. exchange. or lea,e has been at a price Iwd upon 

9 terms advantageol1s to the estate. and, in all respect~, m~\de in 

.:": 10 '. , conformity with law. and that it oug-th to be eOnllrmed. shall .. . ' : 
11 confirm the ,arne and order the personal repre,enln(ive to deliver 

,:. 

12 a deed, mortgage, lease or othE'l" p"opcr instrument.:.t to the persons 

13 entitled thereto; provided. however. that in the event said real 

14 property has been sold. at private sale without an appntisal for 

15 inheritance tax purposes or for purpose of such sale. or. if it 
; 

1G has been so appraised and has heen sold at private ~ale for less 

17 than the appraised value thereof. then. upon the filing of such 

: " ;"1. 
...... 18 report, the court may enter an order fixint: a time and place for 

'. , 
.'. 19 hearing thereon and prescribe a notice of such hearing to be 

" 20 served upon all interested perRon::>, anyone of whom. prior to the' 

;.21 time fIxed for such hearing. may file written objections to the 

22 

23 

24 

25 

26 

1 

2 

3 

entry of an order approving said sale. If not sati:,fled that 

the sale, mortgage. exchange. or lease has been made in r.onformity 

with law and that it is to the best intere,ts of the estate, the 

court may reject the sale, mOli.gage. exchange, or lea;;e. and 

enter such orders as the court may deem advisable." 

Sec. 88. Section four hundred (400) of chapter three hundred 

twenty-six (326). Act~ 60th G~neral Assembly is hereby repealed 

and the following enacted in lieu thereof: 
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4 "See. 400. Joining report with peti1;ion. The report of any 

5 private sale, mortgage, exchange, or lease of real property, as 

6 provided in section three hundre.d ninety-nine (399), may be joined 

7 with the petition pro\'ided in section three hundred eight.v.eight 

8 (388) of thi;; Code." 

1 Sec. :39. Sections four hundred one (401), foul' hundred two 

2 002) and four hundred four (404) of chapter three hundred twenty-

3 six (:,26), Acts 60th General Assembly are hereby repealed and 

4 section four hundred three (403) renumbered a, section four hun-

5 dred one (401). 

1 Sec. 4(). SecUon four hundred ten (410) of ch,'pter three hun-

2 dred twenty-six (326), Act' 60th General A,"embly is amended by 

;{ striking from line hvo (2) the words '-'co:-;tx of aoministratjoTl" 

4 and in;;erting. in lieu thereof the word "charges". 

1 Sec. 41. Section four hundred thirty-nine (.139) of ch"pter 

2 three hundred t.went),-"i" (:{26), .\cts 60th General A"emblo' is 

:~ amended by ~triking {rum line three (:{) the word ",han" and in-

4 serring in lieu thereof the word "may". 

1 Sec. 42. Section four hundred forty-four (4,J.1) or chapter 

2 three hundred twenty-,ix (326), Act, 60th General Assembly is 

:> amended by gtriking from lines six (6) and ~e"en (7) the words 

4 ""s otherwise prO\'ided herein" and inserting in lieu thereof the 

5 following: 

6 ": provided, however, that a restatement of such claim shall 

7 not be barred by the provigiong of section four hundred ten (410) 

8 of this Code." 

1 Sec. 4:l. Section four hundred forty-nine 019) of chapter 

2 three hundred twenty-six (326). Acts 60th Geneml ,\;semhly is 

3 amended hy 'triking from line four (4) the words "and, in !estate 

• 

• 
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4 mut-ten{, from the re~iduc of the estate,". 

1 Sec. 44. Change t.he word "Proce~d~P in the he~,l not(' 10 :::cc-

2 tion four hundr<>d sQventy-two (472) of chapter three hundred 

a twenty-six (326), Acts 60th General Assembly to the word '·Property". 

1 Sec. 45. Section four huncit'eu se,'enty-eight (478) of chapter 

2 three hundred twenty-six (326), Acts 60th General Assembly IS 

3 hereby repealed and the following enacted in lieu thereof: 

4 "Sec. '1'18. )lotice of application for di;;charg-e. Cnle% 

5 notice be waived in writing-, no pergonai rcpre3enta(i,e shall be 

6 discharged from further duty or responsibility upon fin,,] settle-

7 ment until notice of hearing on his final report Or of an appli-

8 cation for discharge shall have been served upon all persons 

9 interested at such lime and in such manner as the court may pre-

10 scribe by an order m,\de before or after the filing of the final 

11 report." 

1 Sec. ·16. Change the head note to section four hundred eighty 

2 (180) of chapter three hundred twenty-six (326), Acts 60th Gen-

3 eral Assembly to "Certificate to county allditor for tax purposes 

4 with administration." 

1 Sec. 47. Change the head note to section four hundred eighty-

2 One (481) of chapt"r three hundred t.wenty-~ix (326), Acts 60th 

3 General Assembly to "Certificate to county auditor for tax pur-

4 poses without administration." 

1 Sec. 48. Section four hundred eighty-seven (487) of chapter 

2 three hundred twenty-six (326), Acts 60th G~neral Assembly is 

a amended by striking from lines eleven (11) and twelve (12) the 

4 words and figures "one hundred ninety (190)" and inserting in 

5 lieu thereof the words and figures "one hundred cighty-;;ix (186) ". 

1 Sec. 49. Section four hundred ninety-seven (497) of chapter 
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2 three hundred twenty-.,ix (326), Acts 60th General Assemhly is 

:~ amended by ~\rildng from line, two (2) and three (:{) the words 

4 and figure, "provided in section three hundred thirty-one (331)" 

5 and inserting in lieu then'of the word~ "from the date of the 

6 death of the decedent". 

1 Sec. 50. Sect10n four hun(\<'(:(\ ninety-niue (.1!l~) of chapter 

2 three hundred twentY->Ix (:326), Acts 60th General Assembly is 

:3 hereby repealed. 

1 Sec. 51. Section the hundred (500) of chapter three hundred 

2 twenty-,ix (:1213), Ad, 60th General A."embiy i." amended by strik­

g ing from line one (1) the word "If' and in,erting ill lieu thereof 

4 the words ":\olwithstanding any othH provbion of this Code, if". 

1 See. fi2. ::3relion five hundred I wo (502) of chapter three hun-

2 dred twenty-3;" (326), Acts tiOth General Assembly is amended by 

3 ,Viking from linc one (1) the word "The'· and inserting' ill lieu 

<I thereof the words ":-;otwithstanding any other proviSIOn Qf this 

;; Code. the". 

1 Sec. 5:1. Section fi\'e hundred twenty-se\'en (527) of chapter 

2 three hUIllJrerl twent,r-.'ix (~1~G), Acto 60th Ceneral Assembly is 

3 amended uy striking from line tlNO (~) the n'ords and ngufeEl "and 

4: fIve hum.hed t\\"I.'Tlt~'-four (112(1)" and ingerting in lieu lher(;of 

:; the following: 

6 ". five hundred twenty-four (524) and five hundred t.wenty-six 

• 

7 (026)". • 

1. S,,,·. 5.J. S~ction 11\·e hundred sixty-six (566) of chapter 

2 thre~ hundred twenty-six (:;26), Acts 60th General Assembly is 

:~ am<.:nded by ::-:trikin;?: Bubscdion fOlll' (4) unci im:erting in lieu 

4 thereof the following: 

;; "4. The esl imatcd !"'e,ent value of the real estate, the 
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e:lt.imated "alue of the personal property, and the e;;timated gr<)SS 

annu~J 11lL:Ol1lp. of the estate. 1f .;Jny mone.v is payable. Or to 

become pay~ble, to the proro,cd ward by the Cnited Stale, t.hrough 

the Veteran;; Administration, the petition shall sO slate." 

Sec. 5fi, Section the hundred eighty (5g0) of chapter three 

hundred twenty-,ix (326), Act" 60th Ceneral Assembly is amended 

by striking sub,cc1;ioll four (4) anu inS<'rling in lieu thereof 

4 the following: 

5 "4. A general description of the property of the proposed 

G ward within this st<ite and of his right to re(:~ive property: 

7 also, the cstimalen pre;;ent value of the real estate, the csli-

c mated ,'aJue of the personal propert~·, and the estimated g'I'Oes 

9 annual income of the estate, If any money is payable, or to be-

10 come payable, to the proposed ward by the Cnited St.ate~ through 

II the Veteran, Admini~tration, the petition shall "0 state," 

1 See. 56, Section ~ix hundred ,ixteen (616) of chapter three 

2 hundred twenty-six (326), Acb GOth General Assembly i;; amended 

3 by striking from line five (5) the word "wal'(j" and inserting ill 

4 lieu thereof the w"rd "veteran". 

1 Sec. 57, Section six hundred eighteen (618) of chapter thi'ee 

2 hundred twenty-six (326), Act:l60th General Assembl~' is amended 

3 by 'triking from line six (6) the word "twenty-five" and inserting-

4 in lieu thereof the word "fifty". 

1 Sec. fiX. Add as a head note to section six hundred twenty-two 

2 (622) of chapter three hundred twenty-,ix (32G), Acts 60th General 

3 Assembly the words "Powers and re,trictions", 

4 Said section is amended UY :;triking all of subsection three 

5 (3) and renumbering the following ,ubsection;;. 

1 Sec. 59. Section six hundred thi.-ty-five (635) of chapter 
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2 three hundred t\\'~nl.v-;ix (:)26), :\cts 60th General Assembly is 

3 ",,,ended hy strikini! all of lines ,ix (6) and se,'en (7) and in-

.:1 serting in lieu thereof the follov .. 'ing-: 

5 "court shall combine the hearing on such petition:; and deter-

G mine who shall be appointed guardian or con,ervator, and such 

7 petition shall be triable to the court." 

Sec. liO. Section ;ix hundred forty-five (645) of chapter 

2 three hundred twenty-six (:)26), Acts 60th General Asserr:bly is 

a amf'llded by :-:.triking from line three (3) the word "either", 

1 Set. G1. Section six hundred forty-six (646) of chapter three 

2 hundred twenty-,;ix (326). Act, 60th General Assembly is hereby 

:3 repealed and the following enaded In lieu thereof: 

4 ·'Scc. 646. Powers of t.he tonsern;tor without order of court. 

" The conservator shall have t.he full power, without prior order 

G of court, with relation to the estate of his ward: 

7 "1. To collect, recei I'e, receipt for any principal or income, 

S and to enforce, defend again:')t or P!'o::tE"cute any claim by or 

!l against the ward or the conger;ator; to ~uc on and defend claims 

10 in fayor of, or against, the ward or the consel·vator. 

11 "2. To scil and transfer personal property of a perishable 

12 nature and personal property for which there is a regularly es-

13 tablished market. 

14 .. ;~. To vote at corporate rn~ctings in pel'son or by proxy_ 

15 "·1. To receive additional property from any source. 

16 "5. ~otwith::ttanding lhe provisions of section one hundred 

17 twent>,-three (12:1), to continue to hold any investment or other 

18 property originally received by him, and also any increase there-

19 of, pending the timely filing of the tirst annual report." 

1 Sec. 62. Section six hundred forty-seven (647) of chapter 

• 

• 
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2 t.hree hundred twenty-six (:\26), Act" 60th General A""moly is 

:3 amended by inserting after subsection four (,I) a new 6ub,ectlOD 

4 as follov..·s rmd renumbering the next . .::.ubscction: 

5 "5. To compromise 01" settle ,a.ny claim hy or again:;t the ward 

6 or the conservator; to adju,t, arbitrate or compromise daiIlls in 

7 fa\'or of or against the wart! 0,' the conservator," 

Sec. 63. Section .,ix hunul'~<i fort)'-eight (G4H) of chapter 

2 three hunured twcnty-,ix (:~26), Acts 60th General ";;;;embl)' is 

:\ amended by ,h'ikirtg from line three (3) the word and fi!!llreS 

4 "forty-six (646) Hand in:::.erting ill lieu lhereof UIP. follo\\-ing-: 

5 "forty-seven (647)". 

1 Sec. 64. Sectioll six hundred se.·enty-one (671) of chapter 

2 three hundred twenty-six (:326), Ad. 60th General Assembly is 

3 amend~d by striking subsection three (:>') and in,ertillj! in iicll 

4 thHeof the following: 

5 j'3. Any change:::. in investment." since the la~t preyjoll.:.;, report. 

6 including a list of all assets, and recommendation, of the con-

7 ,er\'at"r for the retention or disposition of any p,'opert)' held 

8 by the conservator." 

1 

2 

:3 
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9 

10 

Sec, 6,). Section six hundred seventy-seve" (677) of chapter 

three hundred twenty-~ix (326), Acts 60th Genenll Assembly is 

hereby repealed and the following enacted in lieu thereof: 

"Sec. 677, Accounting to ward-notice of hearing, Cpon the 

termination of a conservatorship, the conservator ;;hall pay the 

costs of administration, and render a full and complete account­

ing to the ward or his personal representati\'e and to the court. 

Xotice of hea.ring on the final report of a consen'ator shall be 

sen'cd on the ward Or his personal representative, tlnlpss such 

notice is waived, at such time and in such manner as the (;ourt 
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11 may prescrihe." 

1 S~c. GG. Sedi')ll ,;IX hundrerl llillety-nin~ ((;99) of chapter 

2 three hllndred t\\"ent~'-~ix (326), Act.:; 60th Cenel'al Assembly IS 

3 amen(l~rl by ,triking ,u\)section two (2) and inserting: in lieu 

4 I he"eof the followillg: 

5 "2, T<) a(:quire. manage. invest. rein\'e~t, exchange, r~tain. 

6 grant options. Ofl, contract to :,:ell, to :sell at pllblic auction 

7 or pri\'ate sale. and, to con\'ey. any Or all property. real or 

8 per,onal. "t any time, forming a part of the trust e~tatc, in 

9 such manner and upon ouch tcrmR and ('ondition, a, :;hall be deemed 

to I,y such t.rustee to be for t.he best intere;;is of the trust." 

1 Sec. 67. Section seven hundred 1700) of chapter three hundred 

2 twenty-six (326), Acts 60th General A:;,;embly b ,)mcnded by strik­

g jng sub::;ection thrc(> (3) and in~l.'rting in lieu thereof the 

4 f(,llowing: 

5 ":{, Any change in inve:;tmentf' ::;ince the la::.l prc\'ious report. 

G including a list of all a"et:;, and recommendation:; of the trus-

7 tt:>t.) for the retention or dispo::;ition of any property helcI by the 

8 tru;;lee." 

1 Set. G~. Section ,0\'en hund)'ed one (701) of chapter three 

2 hundred twenty-six (:126), Acts 60th Gelleral Asgembly is hereby 

3 repeal~d and the foll()wing enacted in lieu thereof: 

4 "Set. 701. Final report of trustee, Cpon the partial or 

G total termination of a trust, or upon the trangfer of the tru:;­

G teeship due to resignation, rcmo\'al. dis~olution, or oth~r dis-

-; qualification of the trUf'tee of any tru;")t pCIlding in court, the 

R il'ootee shall make a final report to the court, showing for the 

9 period ,illcr the filing "f the last report the fact, !'cquired 

10 for an intermediate report; provided, however, that unless specir-

• 

• 
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11 ieaJJ)' required by the court to do so, he .haJJ not "' an)' e\·cnt. 

12 01' required to report such facts for any period of time "s to 

13 which he has, under any of the provisions of gedian seven hun-

14 dred (700), been expressly relieved from reporting. In any 

15 event. the final report of the trustee ,haJJ include the 

16 following: 

17 HI. The name and last known address of each beneficii1.l'Y. 

18 "2. A Matement as to tho::;e beneficiarie;; who are j-:nowrl to 

19 be minors oj' under any other legal disa!)ili,)'. 

20 ":,. Distributions made or to be made to each beneficiary at 

21 the time of such termination." 

1 Sec. 69. Setlion ~e\'en hundred t\\'o (702) of chapter three 

2 hundred twentY-Rix (326). Acts 60th General AssemoJy j, hereby 

g l'f'peakd and the following enacted in li€"ll thereof: 

4 "Sec. "702. ~()titC or application fot' di~that·ge. 1.i nless lIotire 

5 is waiw~(l in writing. no tinal report of a tr;l::-;tee of a tl"u:-tt 

6 penoing ill court shall be approved, and no such ,n,,;tee ~hall 

7 be discharged from fllrthe'- duty or re~p()J"ilJility upon final 

8 settlemenl, until noti('e of his application for di,rharge ,hall 

!) havc heen served upon all petROns interested at such time and in 

10 such manner as the CUU1't may prc:;e;dhe hy an ordet' made eilhel' 

11 before or afler the filing of the flllal report of the trustee." 

Sec. 70. Sectiong six hundred eighty-two point forty-eight 

2 (682.'113) to six hundred eighty-two point fiftY-lline (682.59), 

3 inclusive, Code 1962. are hereby repealed . 
. ," 

Sec. 71. Scttion two hundred forty-nine point nineteen 

2 (249.19). Code 1962, is amended by stnkillg from line eight (8) 

:3 the word 4',second" and inserting in lieu thereof th~ word '·~ixt.h" . 

.,;, .. , -------------------------------------------
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EXPLANATION OF SE:-':ATE FILE ·10 

Thi:; bili containg wchnical :Im~ndments and re\"isions to make ccrta.in sections of thu 
Io\va Prob!lte Code mort! clear and concise. Uniform Probate Rules Ko. 1,2, ,1, 5, nnd 6 
udoph:d by the Supreme Court of Iowa under the pro"isions of the lawn Prob::l.te Code 
are now included as part of the hill. The pro\'il;lionli for notice in probate proceedings 
and the procedure for sale o! prOpHty are mude mor~ sp~dfic. The bill also provides 
as tollows: 

Till'! C"':rk of C{):irt is r4:'quired to mail copies of instrument.<:, creuting charitable 
trusts to the Atlorney G(>neral with the provision that the Attorney General may 
appear in the interest of the public and request that his office receive notitt' of any 
m.9.t~rs in th~ J)!'obate proceedings. Actions to recover property sold by a fiduciary 
arc limitkd to fi\"f~ ye:u::=.. Thi:-; iH un !1cinptation at Se<:tion (;35.'10 of the 191;2 Code. 

La'\\-ful adoption cuts off right:.: or inherita;,.cc from natural parent, except where 
one of tht! natural par~nt:5 ia marril:'d to the adopting parent. This pro\'ision is in 
keeping with the laws relating to adoption which require that the adoption rceord~ be 
~nlt!d a III I iJ neW birth certili(,}JU;o i%a~ t() the adopte<i child. The present b,w on 
inheritan("e makes for uncertainty in titles to renl cstnte and the pro\isions for the 
sealing of the !ldoptioll recon15 make it almost impossible to trace the parentage of 
adopted children. 

The siJ.,."nat.ure W a will m:ty be proved '\\;thout prior notice. The present law re­
quiring one publication in il newspaper at leil:,;t ;.:cven day~ prior to proving' the signa­
tun~~ (;rt>.a~" adOI'd p;,:pl?n~·e~ in the est..""\u> and delays the opening of administration of 
estate where there is a will. The right:.; of any p!.2rson to later contest the signature.') 
or due exeeution of th~ will arc prot(!cted. The periotl for contc:-<ting wills h~ reduced 
from 1I year to si;.: month~, This period of six months is the same period provided for 
creditors to file claims against the estate. 

The Uniform Prudtc'nt ')'lan Inve~tmt!nt Rule is ineluded a') a pa.rt of this bill. This is 
a. rule of conduct <tS well as i;,.ve:;tmcnt and hns heen adopted in a majority of ')tates. 

The sur ..... i .. ·ir.~ l:Ipuu:-:e i'> presumed to take under the pro\"isions of the' wi!! uolt!-:...s 
:-he tile::. an election to take the share to which 1)hc 'would he entitlen had there been 
YlO 'Q. .. m. 

2 

S!';:\.\Ti'; FILE ·1~1 

((Of';I;;:~~"'''' AI)',,':~d!:h'at) 

;\Il.n·,d S~n<.Jt.e F ~~ ... ~ ~y :ilrikir:r. ;(;ctivn:-l 
i 1 ;1)1(; 2,:" !:I.r.rl renu:r.!-wri ... r: ~LC' !',·m.'1.i ... :!:!!: ~(;tlon." 

Fi:~'d 

February 10, 196~ 
i;:: ("":>.!r:':'J:.- 'i."\ .1t:t..:IClARY, 
Ct-,f,RCr: r: O':';:.J.J.~Y, Chairman.. 

SE:NATJ:: FII.E 4" 

A n:f'lld St"natC' fo'jjp '1~' by ::triking from ;1:"':) G 
a!:d'i o! c;eCllOn 22 tht:: w')rd!" and figul"PS "threE' 
hU!I(:rcd two (302)" ~nd in'!erting in lit?u th<'Y(:::nf t.he 
word~ ,Iud f:gures "lhree h~r.dn~d (tn~ {~(I1) ". 

}<"ded 
February:,. I~G5. 

• ;, 

" 
1<' 
!! 
1:;. 

l':il:d 
FehnJ<J.f\· i.....:. l?G ..... 

,. 
F-::' :1 

;~. ;1:,,;:,<1 

'~'( ~. (. l' . 

I: ('"';l \;:t ~.:, __ ", 

By SHAtT . 

H.'. 0' \! \! ; , ' 

• 
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SE:>iATE FILE ~n 

1 Amend Sl!nate File 49 as follows: 
2 1. By :nscrting II Jlt!W section following section 26 3:; 

3 follows: 
-1 "Chapt('r three hundred twenty-six (326), Acts of th,· Sixtieth 
5 General Assembly. h amended by addin~ as section three-
6 hundred twenty-one (321) the following; 
7 ·Sec. 321. Validity of a.cts C)f personal- representativt! wh~rc 
8 the proba.~ of the wiil i:; sub:;~quently set aside. The r<!IDo'Ja.t 
9 of:l per~o!'1111 repnsentat.ive, after letters have been issut«l 

10 to him, in connection with the setting aside of the preVi()llS 
II proba~ of a will. shall not inv"alidate the official BCts of the 
12 personal representative performed prior to removal, includir.g 
12 sales of )"eal estate to good faith purchasers for value.''' 
14 2. By renumbering the rt.maining s~tions. 

Filed 
February 21, 196G, 

By RILEY, 

I 
2 
3 
4 
5 
6 
7 

S£:(ATE fILE 49 

Amend Senate File 49 as follows: 
\_ Amend scet:on twenty-three (23), hne ,ever.tcer. O'i), 

0\' slrikins:: the words "six months" and lnsertin~ in lit:~: 
thf>r~of the word::. "one year", 

2. Amend ;;ection cwenty#four (24), line twenty·:-eVf>~ (2';'), 
bv ~trikine: the words "SIX month!:'" and'inscrt"mg in neu 
th~re()!' the words "one y"ar" 

Fiied 
lIarch 1:), 196,'5 

SE:-1 ATE FILE 49 

,0\ ml'~d Senate File 49 ll!-. follows: 
2 1. By adding: a new s«tion fol1owin~ section fol'ly t 40) 
3 a~ fuHows: 
4 "S~ction fOUl hundred fift«n (415) of chaptkr three h\lndred 
5 twent)',six (326), Acts of the 60th General Assemhly i~ amended 
6 by ~trjk:ng the first two paragraphs there<>f and '5uhsti~ut~ng 

in lieu thereof the following: 
g 'Any action pending against the decedent at the thlle of h;~ 
9 death that survive!;, shall .Is() be (;("n:-;idereci !) claim filed 

10 against thE: estate if notice of substitution i:-; :;.erved upon the 
11 peT~onStl repl'esentative as dt-fcndant within the lime pruvided 
12 for filing dllim~. in ~ction four hundred ten (410). A !.:Qm of 
13 the proof of !".E:Y"viee of notkl! of such prO('e~inJ:':5 sha!J 1* filed 
14 in the probate prol..-ee<iinl;J; but ::-hall not he jurisdictloT:l\l 
15 A separate action based on a debt or I,)th~r lia.hilitv of the 
I6 de<.'ooent mar be commenced ag'ainst a personal Y"{>pr~scntnti\"t.. 
17 of the dece~lent in Jjeu of filing a claim in th~ t~t3lt':. Su('", 
18 an action :::hsIl be commenced by !;et"\·ing a.n oriL-inal notice an 
19 th~ per')onal representative witMn the time pr~\'ided for filin~: 
20 claim'5 in section four hund~ ten (410) and !;.uch action :;hull 
21 t.dro be considered a cbim filed aR"ainsr the ~stntE' Such :\(,{i"r, 

22 ma~' be commenced only in a tount)' wherein the v~nUC would ha\'e 
23 been propel" had the dec~ent ~ul"\'i\'ed and the g(:tion b~i:n 
24 commenced against him. A copy of the proof C)f s~r\"lc~ of 
25 notice :;hall be filed: in the pt"obate proC~ing" but shall not 
26 be .it:rif>dictional,' 
2i 2. By ~nurnbering the remaininK,..scetions. ,I': 

Fil~d ,'.' . ,\ -o!! 'S..,;,~\\ t:,':'.Jcr}iciA.R~· COMMITTf..E. 

19 ~5, ,'\'\-','\:\ -,: ,~-' ~f.ar('h 21, \." . JOIf:""-: flurry. ('hc:I,'rttan, 



SENATE FILE 4~1 

1 Amend Senate File 49 bo' striking- lines 4 through Ie (Jf 
2 section 17 th('r~()f, alld su\"tituting therdo)' the following: 
:-~ ··Sec. 2~31. Presumption 1hat ~ul'\"ivjn.!! ~p()ll:-;e (,lects to 
4 take under will. \\'here a \'oluntary election to take 01' refuse 
5 
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to take und"l' a will has not b('('n filed b~' a sUr\'i,'ing ,'pOllse 
within two (2) montl" of the date of the second Jlublication of 
notice of admission of the will to prolJ<,te, and the sllrviving 
spouse is not the executor of such will, it shall be the duty of 
the executor to cause to be served a written notice llpon the 
survi"ing- spou'C' in the manner directed bo' the COllrt, advising 
illt' survi,'ing' spouse that the will of such decedent has \J,,('n 
admitted to prohat(', stating the naJ)W (If the cOllrt \\'here the 
will was admitted and the date when the will was admitted to 
probate, and notif~'ing such sllOl"e that unless within foul' (.1) 
1110nths after ~el'vi('e of such l1utice, hp file . ...; an election in 
writing with tb" ('Jr.rk of ,u~h court r('fusing to lake uncl!'r the 
pl'ovi:..;ions of such will) such surviYlng' spou:-:-e ~hall take under the 
provisions of the will; provided that if the sUl'vi\'ing' spuuse tiles 
his ejection to take und"r the will al any time tbe )'equirenlC'nb 
of this section for sen'ing notice are then'by waived; pl'o\'idcd, 
furtlwl', that if within the befOle described period of foul' (4) 
months an "ffHl:!\'it is filed setting' forth that such surviving 
spouse is incapahh, \0 make such election, the court shall 
determine w[wlhc)' there shall be an election to take against 
the will in ,"C'ordarH'e with seelion \wo hundn'd thirt~'-('ight 

(2;)8) ; provid"d further, lhat the court on application may, prior 
to th" expiration uf such llcriod of four (J) munths, for cause 
shown, enter an order extending the til1le for making such 
election, If such suniving spouse shall be an executor of 
tbe will and fails, within six (G) months after the date of the 
second publication of notice of arlmissi(,n of the will to probate, 
to file witb th,c cJerk of the ('ourt an ph-(,tio)) to )'pfuse to tnk" 
under the pl'ovisi(Jns of the will of the deceased, it shall be 
conclusi"el~' precumed that such sur"i,'ol' c(m,cents to the 
proyisiol1s of the will and elects to take thereunder," 

Filed ';",\,~,,'V\( ,\ ", l; \." -""',-" '~:_,~2'-' no" ·-;"",l.\: 
;\1arch ;W, 1~16,~, ',~_",(,~,-- ' .. ~ ;"_,,,_, ,:,-,/.) BAILEY of Wl'igbt. 

A,l11pnd Senate Vi Ie J!l as follows: 
,j 

1. B~' strikilll! all of section twento' (21)), 
2. Rr renulllhl'rini_:~: the remaining- :-,cctinn. 

hl"d, 
\ \ .~ \ 

April" 1!'li;>. Kr;.\TPTER of Ja('k~OlL 

SE>JATE FILE ~!I 

I Amend the .Jackson amendment to Senate File 
2 49 as fullows: 
3 L Section 1, line 2, strike "seventeen (17)" 
4 and insert in lieu tlwreof "thirteen (1 ~l), alld 
5 line tbirty-three en I," 
6 2, Sedi"ll 2, line 5, after" (27)," incert "and 
7 line eleyen (11) ," 

Filed and adopted 
Ap)'il 12, I ~lIiG, JACKSON IIf Clinton, 

AMENDMENT TO SEN..\. n: FILE 49 
(Corrective A nlPndnH'nt to .J >lebon of Clinton 

Amendment Filed on '\1>lTl'h ii, 1965) 

1 Amend Spnate File 4~) as follows: 
2 1. A mend se(,tion twenty-two (22). line seventeen (17), 
" h~' striking the words "six month,;" and inserting in lieu 
4 thereof the words "one year", 
I) 2. Amend section twenty-three, line tWl'nty-o'evcn (27)' 
6 by striking- the words "six months" and inserting' in liell 
I ther(~of the woros "Olle' year". 

Filed and adopted',. 
April 12, 1 %;,), ,L\( h,.;O,< of Clinton, 

SENATE AMENDMENT TO HOUSE AMENIHIENT TO 
SENATE FILE 49 

1 Amend the House amendment to Senate File 49, by striking 
2 the period in line 35 of division 1 and inserting in lieu thereof 
3 the following: 
4 "; provided, further, that the court on application may, prior 
5 to the expiration of such period of six (6) months, on cause 
6 shown, enter an order extending t,he time for making SUChf;' 
7 election." /1' ' c, /'" 

VL'C£ -0.. _ l,.), ",-. " '" {'( ,;;.,) 
Filed and adopted 
April 14, 1965. ' By RILEY, O'MALLEY and VANCE. 


