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An Act to amend, revise and codify the law relating to probate, 
inclmling descent and distribution, wills, administration and 
distribution of estates of decedents, trusts, administration 
of estates of persons under conservatorship, custody of per­
sons under guardianship and to establish a probate code. 

Be It Enacted by the Gpneml A81wmbly of the State of Iowa: 

DIVISION I-INTRODUCTION AND DEFINITIONS 

PART 1. INTRODUCTION 

1 Section 1. Short title. This Act shall be known and may be 

2 cited as the "Iowa Probate Code". 

1 Sec. 2. How Code to take effect. 

2 1. Effective date. This Code shall take effect and be in 

3 force on and after July 4, 1963. The procedure herein prescribed 

4 shall govern all proceedings in probate brought after the effec-

5 tive date of this Code. It shall also govern further procedure 

6 in proceedings in probate then pending, except to the extent 

7 that, in the opinion of the court, its application in particular 

8 proceedings or parts thereof would not be feasible or would work 

9 injustice, in which e\"ent the former procedure shall apply. 

10 2. Rights not affected. No act done in any proceeding com-

11 menced before this Code takes effect and no accrued right shall 

12 be impaired by its provisions. When a right has been acquired, 

13 extinguished, or barred upon the expiration of a prescribed 

14 period of time governed by the provision of any statute in force 

15 before this Code takes effect, such provision shall remain in 
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16 force and be de~med a part Clf this CoJe with re'pect to ~uth 

17 right. 

18 :3. Severability. If any pro\'ision of this COOt or the appli-

• 
21 of this Code which ~an be given effect without the im'alid provi-

22 sion or application, and to this end the prodsions of this Code 

23 are declared to be se\·erable. 

24 Comment: Adapted from "ections 1 and 2 of lhe Model Prob"te 

2{; Code. 

PART 2. DEFINITIONS AND DSE OF TERMS 

Sec. 3_ Detinitions and use of term,,_ When used in thi~ (,,,,de. 

2 unleos otherwise required by the context, the following word~ and 

a phrases shall be construed as follows: 

-1 1. Administrator-"n;- person appointed by the court to admin-

5 ister an intestate estate. 

n 2. Beque«th-include3 the word "ded.e" when u"ed as a verb_ 

7 3. Bequest-includes the word "devise" when used as a noun. 

8 4_ Charges-includes costs of administration. funeral expenses. 

9 cost of monument, and federal and state e:;tate taxes. 

10 3. Child-inc1ude~ au adopted ~hild but do~s not include a 

II grandchild or other more remote descendant~, nor, except as pro-

12 vided in sectiolls two hundred twenty-one (221) and two hllndred 

13 twenty-two (22~). an illegitimate child_ • 14 6_ Clerk-"Clerk of the District Court" III the county in 

15 which the matter i. pending and include" the term "Clerk of lhe 

16 Probate Court". 

17 7. Conservator-I. person appointed by the court to h~ve th~ 
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18 custl)dy and control of the property of " ward under the pravi. 

19 sitono of thi" Code. 

20 

21 

2:! 

23 

24 

25 

8. CV5tS of "dministl"lttion-incluctes court costs. fiduciary's 

fep~. att()rne~· fee!;. 311 appl'aiser~' fees. premiumg on ~orporate 

,urety bond,. sUlttltory allowance for support of surviving 

spouse and children. cost of continuation of abstracts of 

title. recl.'rcting fees. transfer fees. tran,fer taxes. agents 

fees allowed uy order of court. and all other fees and e;(pen~e. 

~Q allowed by order of court in connection with the adminl.tration 

27 of the e,tate. 

28 9. Court-the dbtrict court sitting in probate. and include, 

29 any judg~ of the judicial district in which the est.ate "dll1inistra-

30 t.ion is pending. 

:H 10. I)ebt.&-illdude~ liabilities of the decedent which 5ur\"i,·e. 

:l:! whether arising in cont.ract. tort or otherwise. 

33 11. Devise--when used as a noun. include, testamentary dispo~i· 

34 tioll of propertr. both real and iJ~,,'onal. 

35 12. Devise-when llsed <15 a ¥erb. t" dispose of property. bl)th 

36 renl and per,onal, by a will. 

37 13. Devisee-includes legatee. 

38 14. Distributee-a person entitled to any prop~l"ty t,f the 

39 decedent under hi. will or under the statutes of inte~tate suc-

40 cession. 

4 \ 15. E~t"te-t.he real and peI""onal property c>f a decedent. a 

42 ward, or a trust. as from time to time changed in form by sale. 

43 reinvestment or otherv.·i~~. and augmented by an~· accretiOll$ or 

44 addition:; t.heret.o and substitution, theref(,r. or dlmini:!hed by 

45 any decrease. and di~tribution:; therdrOll1. 

46 16. Executor-lne<lns allY person appointed by the co~rt to 
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47 administer the estate of a testate decedent. 

48 17. Fiduciary-includes personal representative, executor, 

49 administrator. guardian. con~er\'ator and trustee to whom letters 

;30 ha ,'e been issued. 

51 18. Full age-the state of legal majority attained through 

52 arri"ing at the age of twenty·one year. or through having married, 

53 even though such marriage is terminated by divorce. 

54 19. Guardian-the perse'n appointed by the court to have the 

55 custody of the per <on <Jf the ward under the provisions of thi, 

56 Code. 

57 20. Guardian of the property--at the el""tion <>f t"~ person 

.';8 apPolllted by the court to have the custody and care of the property 

59 of a ward. the term "guardian of the property" lTIay be used, which 

60 term shall 1)0 s~'nonl'mous with the term "consen'ator". 

61 21. Heir--any person. except the ,urviving spouse, who is 

62 entitled to property of a decedent under the .t&tutcs of intestate 

6:'. ;~ucces~ion. 

64 22. InNOlpetent-include3 any person who ha~ been adjudicated 

65 to be incapable of managing his property. or caring for his own 

136 per>on, or both. 

()i 23. J~sue-for the purpose::; of intestate flucce$!don, includes 

68 all lawful lineal descendants of a person, whether natural or 

69 adopted. e.xc~pt those wh\) are the lineal de,cendants of his living 

70 descendants. 

71 24. Legacl'-a testamentary disposition of personal property. 

72 25. Legatee---a person entitled to personal property under a 

73 will. 

74 26. Lettero'--includes letter~ testamentary, letten, of ad min· 

75 i,tration. letters of g'uardianship, letters of conservator· 

• 

• 
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76 shi\!. and letters of trustee~hip. 

77 27. ).!inor-a person who i~ not of full age. 

78 28. Per"on-inc1udes natural person, and cOI'Porations . 
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79 29. Peri'oonai representative-inciun.- executor ;tnd adminis-

80 trator. 

81 30. Propert)'-inc1ud~:; both real and personal property. 

82 31. Sur\,jving spouse-the surviving wife or hu=,band. a:l the 

S:, case may be. 

84 32. Temporary administrator-any person appointed b~' the 

85 court to care for an estate pending the probating' of a proposed 

86 will, 01' to handle any special matter de,igned by the court. 

87 33. Trustee-the person or persons apPointed as trust •• by 

88 the instrument creating the tru:;t. or the person or person; 

89 appointed by the court to admini>ter the tru:;t. 

90 34. Trllst;;.-include only: testamentary trust,: express trusts 

91 where jurisdiction is specifically conferred on the court by the 

92 trust in.trument; expre.s tr""I., where the jUI'i.qdiction of th~ 

93 court is invoked by the trustee, beneficiary or an), interested 

94 party for a limited purpose. or otherwise; and trllst~ which are 

95 e.tablished by a judgment or a decree of court which re",lt. in 

96 admini"tration of the trust by the court. and the cour enterilll'; 

97 the judgment or decree establishing ~uch trust order. the ~dmin-

98 istl'ation of the trust transferred to the probate court. 

99 35. Will-include" c(><iicil; it also includes a testamentary 

100 instrument that merely appoints an executor, and a testamentary 

101 instrument that merely revokes or re\'i\'e~ another will. 

1 Sec. 4. Gender and number. When used in this Code, unless 

2 otherwise required by the context, the masculine gender includes 

3 the feminine and the neuter; the singular number includes the 
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-1 plural and the plural number include~ the singular. 

S~<.:tion~ 5 to 9. indu!':'l\'€'. reserved CDr future use. 

DIVISIO:-< II-PROBATE COCRT. CLERK OF PROBATE COURT 

AXD PROCEDCRE IN PROBATE 

PART 1. PROBATE COCRT 

Sec. 10. Juri,diction. The district court sitting in probate 

2 shall h:.\'e j uri,rlriion of: 

3 1. E,tates of decedent' :.nd absentee,. 

4 The probak and contest of will,,; the appointment of IWr;onal 

" reprcsenUiti"es; th~ granting of letters tei;tamentar, ilnd of admin-

6 i,tration; the administration. ,ettleme"t and di.tribution of 

7 e,tates of decedents and absentee.>. whether ,uth estates consISt 

8 of real ')1' per'<mal property 01' both. 

9 2. Construction of wills and tru.! Instruments. 

10 The con:;truction (If will~ and trust in~truments during the ad-

II ministration of the estate or trust. whether "aid construction be 

12 incident to such admini$tration. 01' as a separate proceeding. 

13 3. Conservatorships and guardianship8. 

14 The :lJ>pointm~nT of conservators and guardians; the granting of 

15 letters of con,ervatori;hip and guardiani;hip; the administration. 

16 settlem.n! and closing of conservatorship$ and guardianship~. 

17 4. Trust.' and trustees. 

18 The appointment of trustees; the granting of letters of trus-

19 tee~hip: the admini.tration of test.amentary trugts; the adminis-

20 tration of express trusts where jurisdiction is specifically 

21 C<.",ferred on the court by the trust ini;trument; the administra-

22 tion of expre" tJ'u;ts where the adnllnistration of the court is 

2:l invoked by the trustee. benefkiary or any interested party; the 

24 administration of trusts which are esUibli~hed by a detree of 

• 

• 

• 
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25 court and result in the admini~tration thereof by the court; and 

26 th~ settlement and closing of an such trusts. 

27 Comment: New. Patterned after section 6 of the )Iooel Pr<,bate 

28 Code. Closel)' follows g604.3 and 1;04.4 and R.c.P. !\o. 264 . 

Sec. II. Declaratory judgments--<lt\erminatioll of heirahip-

2 distribution. During the adnlinistration of an egtate, the dis-

3 tri~t court sitting in probate shall have full, legal and equi-

4 t..~ble power.; to make dedaratory judgments in all matters invoh'ed 

5 in the admini~tration of the estate, including thosE' pertaining 

6 to the title of real estate. the determination of heirship, and 

7 the distribution of the est..~te. It shall have full. legal and 

II equitable power;; to enter final orders and decrees in all probate 

9 matter;; to effectuate its jurisdiction and to carrr out its ar-

lO del'S, judgment"- and decl·ees. The .am" pre .• umption shall exist 

II as to the "slidit)' of such orders. judlrm~nt" and decr~"s in pro-

12 bate as in other actions. 

13 Comment: !\ew. Codification of exi"tin!! law. Adapted from 

14 R.C.P. !\o. 264. 

I Sec. lZ. County of jursdiction. The ",)urt of each cOllllt)' 

2 ~hall have original and exclusive .llIrisaiction to admini"t~!' the 

3 esutes of Ill! persons who are re.idenls of the county, or who 

4 were residents at th" time of their death, and all nonre,identl; 

.) of th~ ~tate who haw property. or wh" die. leaving property in 

6 the county subject to administration, or whose property I~ after­

.. ward brought into the <'ounty; to appoint COllserV.1tors for nOll­

S residents having property ill the COUllty: alld to appoint con-

\1 sen'ators and guardIans of re,id"nt' of the county. 

10 Comment: Adapted from %~6()4.3 and 604.4. 
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1 Sec. J 3. Extent of J urhdiction. The court of the county 

2 in which a will i. probated. or in which administration. con-

:l senat.orship or guardianship i~ ((ranted. shall have juri.diction 

4 c<)extensive with the state III the settlement of the eSUlte. and 

;; In the sale and distribution thereof. 

() Comment; Adapted from §631.7. 

Sec. 14. Concurrent Jurisdiction. When a case i~ originally 

2 within the jurisdiction of the courts of two or more counties. 

3 the one which first takes cognizance thereof by the commencement 

4 of the proce<:dings shall retain the same throughout. 

5 Comment: Same :ll< §631.6. 

Sec. J 5. Probate court aiways open. The cOUrt sitting in 

2 probat~ ;;hall alway~ be open for the transaction of probate 

3 business. 

4 Comment: Same as §631.1. 

1 S~c, 16. Control of prohate record., The court shall have 

2 jUrisdiction and supervi$ion of the probate records of the clerk. 

:l and may dir~ct the destruction <)f records it deems to ~ old. 

4 obsolete or unnec~ssary. exc~pt that the probate record prodded 

5 for in ,ection twenty-nine (29) and the will record provided for 

6 in section three hundred two (302). Or a COpy thereof. shall he 

7 pre,;erved at all time~. 

g Comment: :S-ew. 

1 Sec. 17. Judge dhqualified-procedure. Wher" the judge is 

2 a party. or is connected by blood or affinity with a perSOn in-

S terested nearer t.han the fourth degree. or ig personally inter. 

~ ested In allY probate matter. the ,arne 5ha11 be heard before 

5 another judge of the same district. or be tran8ferred to the 

• 

• 

• 
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6 court of another district. or a judge of another district shall 

j be procured to hold court for the hearing of ~uch matter. 

8 Comment: Adapted from §631.5 . 

1 Sec. 18. Cniform rules in probate. The supreme court shall 

2 have power to adopt rules of procedur/> in probate not inconsis-

3 tent with the provisions of thi~ Code. The judges of the district 

4 court sitting en bane may adopt rules of proceduro> In probate 

5 matter~ within their respective districts not inconsistent with 

6 the rules adopted by the supreme court and the provisions of 

j thi. Code. 

8 Comment: );ew. 

1 Sec. 19. Process revoked. Any process 0r authority emanating 

2 from the court in probate matters may for go<)<.1 caU~e be re,'oked 

~ ~I\d a new one issued. 

4 Comment: Same as §631.9. 

1 Sec. 20. Refer~.-examination of account ...... fees. For the 

2 auditing of the accounts of fiduciaries and for the performxnce 

:3 (If such other ministerial duties a. the court may direct. the 

4 court may appoint a referee in probate whenever in the opinit.n of 

:; the court it ~eems fit and proper to do so. The referee may be 

6 the clerk. All f"". received by any ~ounty officer serving in 

7 the capa~ity of referee in probate shall become a part of the 

8 fee, of his office and shall be accounted for as such. 

9 Comment: ReYi~ion of §63S.1. 

Sec. 21. Appraiser"' fees and referees' fees fixed by rule. 

2 The dIstrict court sitting en banc shall by rule fix the fees of 

3 probate referees. It shall also by rule pl'ovide, insofar as 

4 pra~ticable. a uniform ~chedule of compensation for other ap-
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5 praiser •. brokers. and agents employed at e~tate expense. 

6 Comment: Net\'. 

PART 2. CLERK OF PROBATE COLRT 

1 Sec. 22. Probate powers of clerk. Th~ clerk shall have and • '2 may exercige wIthin his county all the powers and jurisdiction 

3 of the court and <>f the illdge thereof. in the following matters: 

.I 1. The appointment of "enonai representatlveB who are Tt'si-

.5 dents of the ~tate. gtJardian::t and conservators f()}" minor~. the 

,; fixing and determining of the amount of the bond. or wai'·ing the 

-; sanlt .. ' when pel1nitted by law or by will. and the appro\'al (If any 

8 and "II bNH!S given by tidutiaries in the digcharge "f their 

10 2. "h~ ~xamination and approval (If all intermediate and 

1 J intc..'rloclltory (lCCQunt.s and I't'port~ ()f tiduciarled. 

12 3. The admi"i,," ',f wilb of decedents tf) probate. when not 

I:; c',ntest.d. and the making of necessary orders in relation 

14 th€'ret(J, includIng order::s for th€.- issuance of commi::i$ions to 

15 tab; depositions. Proof may be made before the clerk in the 

16 ~am~ mann~r a~ ig made in open court. 
• 

17 4. The making of ail Ile<:es.'arr order;. in relation to the 

lK per,.onal effects of a deceased person. where no objectIOn is 

19 filed. and !,uiorm "II other act~ within its Jurisdiction. as 

211 pro,·,d"d in this ("ol!e. 

21 (:,)mnwnt: Adapted from §632.l. 

S~c. 2:~. Clerk\; actions reVIewed. Any perg(," aggrieved hy • any Mder made or entered by the clerk m,der the powers conferred 

? .. in gection twenty-two (22) m"y have the same reviewed in court 

"POll motion tiled within ,ix months or before the he .. rillg On 
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5 tile final report of the fiduciary. whichever is tile earlier. and 

6 upon wch notiee lIS tile court may prescribe. 

I 

1 

2 

:.3 

Comment: Adapted from §632.3. 

See. 24. Docketing and hearing. Upon the tiling of ,uch a 

motion, the r1erk shall place the cau,e Or proc~ding on the 

d('oket witllout additional dooket fee. and the matter .qhall 

4 'tiind f'Jr hearing or trial de novo in op~n court. 

5 Comment: Same as ~632.4. 

1 Seo. 25. Validity of clerk's orders. The record,. orders, 

2 and judgments made and entered b)' the clerk, as hereinbefore 

3 provided, and not reversed. set a~ide, or modified by the 

4 court. shall .!and. and shall be of the ,ame force. validity. 

:; and effect, and be entitled to the same faith and credit, as if 

~ t.hey had heen made bl' the court. 

I Comment: Adapted from §632.5. 

Ste. 26. Clerk not to prepare reports. N" clerk, deputy, or 

2 en1ployee (If the clerk shall act as attorney for a fiduciary. or 

:3 make or a"i,t in making, drafting, or filling out any report of 

4 any fiduciary or any other report tt) be tiled in his office . 

.5 Comment: Adapted from §632.6. 

Sec. 27. Probate docket. The clerk 'hall keep a book to be 

2 kn'Jwn as the Prohate Docket. which shall sllo\\': 

3 1. The name (If t:"\°t;\ry d~ceased ptr~on whose e:;tate h:, admin-

4 istered Or who,e will i~ admitted to probate, and the date of 

5 hi;. death. 

6 2. The name of each person ,<5 to .... Ilom application for con<erv-

7 ator"llip or guardianship is made. 

(\ :l. The names of all the heirs in intestate estate~ and tile 
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9 ~urviving spou.~ of such dec~a.,<ed inte,tate. and their ages ann 

10 places of r~sidtnce. so far a, they can be ascertained. 

II 4. The titl. of each tru,l where letter~ of tn"tee.hip are 

12 issued. 

13 5. A note of everY .ale of real .;;tate made under the order 

14 of the court. with a reference to the volun1e and page of the 

15 rtcord whert a complete record thereof may be found. 

16 Comm{'nt: Adapted from ~632.1O. 

Sec. 28. Docketing trust proceedings. When Ii trust is 

2 created by a will. th~ administration thereof shall be treated 

3 '"'' separate proceeding. with a separate docket nllmber. from 

4 the date of the order of appointment or confirmation of the orig--

5 inal trustee. unless oth.rwbe ordered by the court. 

6 ("mment: :\ew. 

I Sec. 29. prohate record. The clerk shall also keep & book 

2 to be knowlI as the Probat~ Record that .hall contain full and 

~l complete .i()urnal entries of all orders made in relation to the 

4 busine;;; of each tst&te. When teal estate is ,old or mortgaged 

5 by a fiduciary under an order of court therefor, a cvmpl.te rec­

S ord of the "arne ,hall be mad~ in the probate record. including 

i the I!etition. the notice. the returns of service. and all other 

8 pap"I, filed. with the orders made relating thereto 

9 Comment: Adapted from §63Z.1l. 

t SI'C. 30. Bonds given by fidUciaries. The clerk shall also 

~ keep 3 book kllo,,"n as Record of Bonds. in which he shall record 

3 a11 bond;; given by fIduciaries. 

4 Comment: Adapted from §6a2.12. 

1 Se<·. :31. Calendar. The clerk shall keep & court calendar. 

2 and enter thereon such malters as the court may pr~;;crihe. 

• 

• 
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:3 

1 

Con\l\\ent: Substit\lte for §632.l
3

. 

Sec. 32. DelinQuellt inv~J\torie:; uno ref'Orts. On Ma)' I l\Ild 

2 

1 

4 

;; 

}:ovember 1 of ~ach year. the clerk sha\l notify the fiduciarY 

and his attorney of any delinquent inventories or report. due 

by laW in an, pending estllt.>. trust. guardianshiP. or conserv­

ator:<hip. and that unless such delinquent inventory Of report 

is filed within sixW days thereafter, the matter ,hall b~ 
6 

7 

reported to the presiding judge. If the delinquent in\'entOO' 

i. not fI\"d "ithin the time so spt'dfted. the fiduciary will be 

3 
9 subject to l'emoval under the pro";,,io!>s of s,,~tion si"tJ-ft~e 

1(\ (65) of this C(lde. 
11 On July 1 and JallUl\l'Y 1 of cach year. the clerk ~hall report 

12 to the presiding judge all delinq\lent in\'e!>\ories or reports in 

13 estnte
g
. trugts. gu.rdiatl5'nips or conser\'at'lrshipS on which such 

14 notice has been given and no report or in"e
ntor

), ha; been filed 

15 in response to the notice. 

16 Comnle-nt: :';ubstituted for ~632.14. 
PART 3. PROCEDURE 11' PROBATE 

1 Sec. 3:3. Sature of proceedings in probste. Actiof\S to set 

2 agide I)r contest wills. for the ill"oluntar)' appointment of 

S guardians and conser~ators. and {(lr the establishmtnt of con-

4 test~d c\ainl
S 

sh3.11 be triable in probate a.q law actions. 3.11'\ 

" all other matterS triable in probate shall be trie<\ by the pro· 

S b ... te court as II proceedillll in equity . 

1 comment: ~ew. 
1 Sec. 34. APplic"bilit~ of Rilles of (Wil Procedure. All 

2 actioll
S 

triable in prob~te shall be governed by he Rl\\e~ of 

3 Civil Procedure. except as pro\'ided otherwi!o. in thi~ Code. 

4 Comment: :-;ew. 
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Sec. 35. Reports and ilPplJcations for vrder$. .-\Jl ~eport8 
:2 and apPlk~tion" for order, in prObate ,"ust be in writ in/!. 

:l 'e'ifie<1 anu .,elf.eXPlanatory, so that the clerk or Court from 

4 a perusal thereof may undt'r~t«nd the rdief Sought without 
5 explanations. 

6 Comm~nt: Adarltt:rJ f1'\)m §638.35. 

Sec 36. Ol'd«rs III prubatt-. All orders and deaees of the 

2 c!)Urt ~itting in vrobare are filial decree~ a<; to the parties 

:{ hllvinJ! noti,', and thc>se "'ho h,1\'" apPeared without notice. 
4 ConmWnt: Sew. 

1 Sec. 37. Order .• without notice. All Qrder, entert'd Without 

2 flOtke Or Ilppearance Rre revi~,,"fchle by the Court at an." time 

·3 PrJ or to the entry of the order apprOVing the r;nal report. 
4 Comment: S .. w. 

I Sec. 38. 'rime and p!it('e of hearillg. {he hearing of any 

2 matt~t te'jUihng Mtke ~hall be had at SUch time and Place as 
~ th~ court may fi>;. 

4 ('Olhlhent: Similar!(, ~631.2. 

1 S<'C. :Jr.. Pla.c·e of heari1lg-nOllCOntest Or agreement. In 

:2 C3>e, where no fJbj~ction. re,istance Or apPearance has been 

3 filed. Or b~' agreement, ~llch hearing may be had at an), pjace 

4 ",it)-lin the .iudicial di,<trict. 

5 Cornu:«nt: Adapte-d from §6,31.3. 

1 S€<!o 4(1. Xotice. When tbe COurt /il<es a time and place of ., 

hearing, it ma.l· direct What nvtice shall be given. :md no heAr_ 

inS; sh"ll be had until 1>r·)o£ of the giving or of the wah'.-r of 

4 su~h notke ha~ been made. When the manner of Service of notice 

{, js not pre,;cribed by the COUrt or br this COde, such notice 

6 shall b" ~er\'ed in the "alllt' manuer that is Provided by the Rules 

• 

• 

• 
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7 of Civil Procedure for the commencement of attions. In the ca.c 

8 of pt<)ceeding~ against unknown persons. notice mal' be given by 

9 publication in accordance with the Rules of Ch'il Procedure. In 

10 no e\'ent shall notice be given by publication. except under order 

II of court. nor shall notice be given at any time by posting. 

12 Comment: Adapted from §631A and R.C.P. ~69. with pro\;isions 

13 for pm;ting eliminated. 

1 Sec. 41. Consular representatives-notice. Whenever in the 

2 tour~e of the administration of any e~t3te. it shall appear that 

:3 any subject. citizen. or national of a foreign country is inter-

4 ested as an heir. del'i.ee. legatee. or otherwise. and the address 

5 of such person is unkno ..... n to the personal representative, the 

6 personal representative shall give notice by mail to the consu-

7 lar repre,entative of .uch country for Iowa of the pendency of 

8 such proceedings and of the particular interest of such foreill'll 

9 subject. If such consular representative shall not have tiled 

10 his cie$ignation and address with the clerk. then such notice 

II shall be mailed to the chief diplomatic representative of such 

12 foreign country at Washington. D. C. Failure to give $l1ch notice 

13 shall in no event and in no manner affect title to property. 

14 Comment: Adapted from §632.15. See 47 Iowa Law Review, 

15 pp. 29·103. 

I Sec. 42. Request" for notke. At any time after the issuance 

2 of letters testamentary or of admini~tration upon a decedent' • 

3 edtale. any person interested in the estate may tile with the 

4 clerk a written request. in duplicate, for notice of the time and 

5 place of all hearings in such estate for which notice is required 

6 by law, by rule of court, or by an order in such estate. Such re-
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7 quest for notice shall state the name and pogt-office address of 

8 such person and the name and po't-office addre" of the attorney 

9 for the party requesting the notice. The clerk ~hall docket ~uch 

10 request. and transmit the dupli<'ate to the personal representa-

II tive of the estate of the decedent. Thereafter, the personal 

12 representative ghall, unles.~ otherwise ordered by the court. 

1:3 ~erv('. by ordinary mail, upon such perf.tQll. or his ~aid attorney. 

14 a notice of each ~uch hearing. 

I:; Comment: New_ 

I Sec. 43_ :-:otice and appearance. In any matter pending m 

2 the probate court, the attorney general may request notice of all 

3 hearings therein as provided by section forty-two (42), and may, 

4 with the appr<'>Val of the court, intervene in behalf of the public 

5 interest. The court, on its own motion, in any such matter in-

6 volving the public interest, may direct the fiduciary to give 

7 notice of the hearing to the attorney general. 

8 Comment: New. 

Sec. 44. Waiver of service of notice. Any notice required 

2 under this Code, or by order of court, mar be wah'ed in writing 

:3 by the person. or the fiduciary, entitled to recei\'e such notice. 

4 Comment: !\ew. 

Sec. 4&. :-.iotice of order may be sel'\'ed on attorney. W)len the 

SEN ATE FILE 16& 

, end S(!na~ FIi~ 166 ~~t.ion "c,. line 1, by ~trtkmg 
. ..,,111 .... I .. d· tlng In 

_ ";\'('Itlce o! ('IrJ~r may b(? served on attorn~y an Inser 
::: lu:'u ther~or the following: ":\(">tice of order "hall be !\erved on 
J nduC'lary and hl~ II;U('lrn9Y.", 

~I'!~~h ~O. 1~1E>a. ~5" S ..... H ... of JohnlOn. 

6 Comment: Adapted from §638.15 and §638.16. 

1 Sec. 46. Proof of publication. Proof of the publication of 

• 

• 
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2 all notices that are by tllis Code or by order of court required 

:3 to be published shall be made by an affidavit of the publisher 

4 or of any employee having knowledge of the facts . 

1 See. 47. Proof of service and taxation of costs. Proof of 

2 service of any notice. required by this Code Or by order of court, 

3 including those by publication, shall be filed with the clerk. 

4 The costs of serving any notice given by the fiduciary shall he 

S taxed by the clerk as part of the costs of admini~tration in 

6 said e.~tate. 

7 Comment: New. 

1 Sec. 48. Certified copies affecting foreign real estate. 

2 A certified copy of any proceedings. order. judgment. or deed, 

3 affecting real estate in any county other than that in which 

4 administration or <,onserY3torahip is originally granted, shall 

5 be furnighed to the clerk of the court of the county where such 

6 real est.1te is situated. and shall by him be entered in the 

7 Probate Record. 

8 Comment: §631.8 reworded. 

1 Sec. 49. Transfer to another county. In any proceeding 

2 in probate, the court may, upon written showing, supported by 

3 Affidavit, and on such notice to interested parties as the 

4 court may prescribe, transfer ~uch proceeding to any other 

5 county. when it is made to appear that such transfer will be 

6 in furtherance of justice. Thereupon, the matter shall be 

7 pending in such other (ounty. 

8 Comment: Same as §631.11. 

1 Sec. 50. Certified copy filed. The clerk of the court 

2 which orders such a transfer shall retain the original files and 
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3 papers. but shall make a certified copy thereof and of all 

4 record entries pertaining to the proceedings. He shall at 

5 once file the same in the office of the clerk of the court to 

6 which the transfer has been made. 

7 Comment: Same as §631.12. 

1 Sec. 51. Certified copy recorded. The clerk ot the cOUrt to 

2 which the proceedings are transferred shall record at length. 

S in the probate record of his county. the certified copy of the 

4 record entries referred to in section forty.nine (49). 

5 Comment: Same as §631.13 (except for section number). 

1 See. 52. Mistakes corrected. Mistakes in settlements may 

2 be corrected at any time before the final discharge of any fidu. 

3 ciary on ~uch notice. if any, lUI the court may direct. 

4 Comment: See §638.9. 

1 Sec. 53. Submission and retention of voucher~ and receipta. 

2 In all accountings filed by fiduciaries. vouchers or receipts 

3 for all disbursements shall be filed or submitted by the fiduci· 

" ary upon written reque;;t of anJ' intere~ted p,trty. or UPOIl order 

5 of court. After an order, or decree, has been elltered approving 

6 such accounting. any vouchers or receipta which have been filed 

7 may be withdrawn under order of the court. Vouchers or receipts 

8 not filed. or which have been withdrawn. shall be preserved by 

9 the fiduciary until the accounting of such fiduciary becomes 

10 final. 

11 Comment: !'\ew. 

1 Sections 54 to 63. inclusive. reser\'ed for future use. 

• 

• 
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DIVISION Ill-GENERAL PROVISIOKS RELATING 

TO FIDUCIARIES 

S. F. 165 

PART 1. QUALIFICATION, APPOINT}lENT, StJBSTITL'TION 

AND REMOVAL OF FIDUCIARIES 

1 Sec. 64. Qualification of fiduciary. Any person of full age 

2 is qualified to serve as a fiduciary in this state except the 

3 following: 

4 1. One who is a mental retardate, mentally ill, Ii chronic 

6 alcoholic, or a spendthrift. 

6 2. Any othel· person whom the court determines to be unsuit-

7 able. 

S Comment: Adapted from §§633.27 and 633.28. 

1 Sec. 65. Removal of fiduciary. When any fiduciary is, or 

2 becomes, disqualified under section sixty-four (64), has mis-

3 managed the estate, failed to perform any duty imposed by law, 

4 or by any lawful order of court, or ceases to be a resident of 

5 the state, then the court may remove him. The court may upon 

6 its own motion, and shall upon the filing of a verified petition 

7 by any person intere~ted in the e~tate, including a surety on the 

8 fiduciary's bond, order the fiduciary to appear and show cause 

9 why he should not be removed. Any such petition shall specify 

10 the grounds of complaint. The removal of a fiduciary after lettel"ll 

11 are duly issued to him shall not invalidate his official ads 

12 performed prior to removal. 

18 Comment: Taken from Model Probate Code. section 98. See 

14 ~Ii/lnesota statute section 525.501 (1941). 

1 Sec. 66. Appointment of successor fiduciary. When any 

2 fiduciary fails to qualify, dies, is removed by the court, 

3 or re~igns, and such resignation is accepted by the court, the 
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4 court may. and if he were the sole or IMt surviving fiduciary. 

5 and the administration has not been completed. the court shall 

6 appoint another fiduciary in his place. 

7 Comment: Adapted from ~633.29 of the lo\\'a Code and .ection 

8 99 of the Model Probate Code. 

1 Sec. 6;. Powers of surviving cofidudary. When the instrument 

2 creating the estate or trust requires two or more fiduciaries, 

3 and a "acany occurs on account of the death, resignation. or 

4 removal of one of the tiduciarie~, during the period of the 

5 vacancy thus created, the remaining fiduciary or fiduciarie~ shall 

6 have all the rights. title. and power" whether discretionary 

7 or otherwise. of all the fiduciaries. 

8 Comment: Adapted from ,ection 101 of the :Model Probate 

9 Code. 

1 Sec. 68. Powers of successor fiduciary. When a successor 

2 fiduciary is appointed. he shall have all the rights. powers. 

3 titles and duties of his predecessor. except that he shall 

4 not exercise powers given in the instrument creating the powers 

5 that by its express terms are personal to the fiducial'), therein 

6 designated. 

7 Comment: Adapted from section 100 of the Model Probate Code. 

1 Sec. 69. Substitution-effect. The substitution of a fiduci-

2 ary shall occagion no delay in the administration of an estate. 

:1 The p.riods herein specified within which acts are to be 

4 performed after the appointment of a tiduciar), shall. unless 

5 otherwise ordered by the court, be computed from the iSduing of 

6 the letters to the first fiduciary. 

7 Comment: Adapted from §633.31. 

I Sec. 70. Property delivered-penalty. Cpon the remO\'sl of 

• 
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2 any fiduciary, he shall be required by order of the court to de-

3 liver to the per50n who may be entitled thereto all the property 

4 in hid hands or under his control belonging to the estate. and 

5 if he fails or refuseg to comply with any proper order of the 

6 court, he may be committed to the jail of the COUllt)' until he 

7 does. 

8 Comment: Same as §638.32. 

1 Sections 71 to 7.5, inclusive, reserved for flltur~ use. 

PART" POWERS APPLICABLE TO ALL FlDCCIARIES 

1 Sec. 76. Two or more fiduciarie;;.--exercise of power5. Where 

2 there are two or more fiduciarie~, they shall all concllr in the 

3 exercise of the powers conferred upon them. unless the instru-

4 ment creating the estate provides to the contrary. In the event 

/; that the fiduciaries canllot concur lIpon the exerci~e of any 

6 power. anyone of the fiduciaries may apply to the court for di-

7 rections, and the court shall make such ord~rs a, it may deem to 

8 be to the bedt interests of the estate. 

9 

1 

2 

3 

4 

5 

6 

7 

1 

2 

3 

Comment: New. 

Sec. 77. Receiptd by one fiduciary. One of the several fidu­

ciaries mal' receive and receipt for any money, which receipt 

shall be given by him in his own name onl)" and he must individ­

uallJ' account for all the money thus received and receipted for 

by himself. and this shall not charge his cofiduciary, except 

insotal' as it can be shown to have come into his hands. 

('omment: Adapted from §63S.14. 

Sec. 78. Third parties prot~cted. A pe«on who in good faith 

pays or tran.fer5 to a fiduciary any money 01' other property 

which the fiduciary as such is authorized to receive, is not re-
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4 sponsible for the proper application thereof by the fiduciary; 

5 lind any right or title acquired from the fiduciary in considera-

6 tion of such payment or transfer is not invalid in consequence 

7 of a misapplication by the fiduciary. 

8 Comment: Adapted from section 2 of Uniform Fiduciaries Act. 

1 Sec. 79. Fiduciaries con~idered as one. In an action against 

2 several fiduciaries. in their fiduciary capacity. they shaIl be 

3 considered one person. and judgment may be taken against all 

4 as such, although not all were served with notice. 

D Comment: Adapted from §638.22. 

1 Sec. 80. Fiduciary of a fiduciary. A fiduciary haa no au-

2 thority to act in a matter wherein his decedent or ward was merely 

3 a fiduciary, except that he 'hall file a report and accounting 

4 on behalf of his decedent or ward in said matter. 

;; Comment: Adapted from §63S.18. 

1 Set·. 81. Suit by and against fiduciary. Any fiduciary may 

2 sue. b~ ~ued and defend in ~uch capacity. 

3 Comment: Adapted from R.C.P. 2. 

1 Sec. 82. Designation of attorney. The designation of the at-

2 tome), or attorneys employed by the fiduciary to assist him in 

3 the administration of the estate ~hall be tiled in said estate 

4 proceedings. Such designation shall state the attorney's name 

5 and po~t-office address. 

6 Comment: New. 

1 Sec. 83. Continuation of busine-'ls. Upon a showing of ad-

Z vantage to the estate. the court may authorize the fiduciary 

3 to continue any business of the estate for the benefit thet·eof. 

4 The order mllY be without notice, or after such notice as the 

• 

• 
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5 court may prescribe. The court may on its own motion, and upon 

6 the application of any intere~ted party shall. review such au· 

7 thorization. and upon such review. may revoke or modify the same . 

8 The order may provide: 

9 I. For the conduct of the business solely by the fiduciary, 

10 or jointly with one or more other persons: for the formation of 

11 a partnership for the conduct of such business; or for the for· 

12 mation of. or for the fiduciary to join in the formation of a 

IS corporation for the conduct of such business; 

14 2. For the extent of the liability of the estate. or any 

15 part thereof. or of the fiduciary, for obligations incurred in 

16 the continuation of the business; 

17 3. As to whether liabilities incurred in the conduct of the 

18 business are to be chargeable solely to the part of the est.'\te 

19 set aside for U$e in the business. or to the estate as a whole; 

20 4. As to the period of time for which the business may be 

2i conducted; and 

22 5. Such other conditions. restrictions. regulations and reo 

23 quirements a~ the court may order. 

24 Comment: Adapted from section 131 of the ~Iodel Probate Code. 

1 See. 84. Delegation of authont)'. Lnder order of court, 

2 with or without notice. a fiduciary may engage, at estate ex· 

3 pense, outside specialists, and he may delegate to them, or con· 

4 suIt with them for advice regarding the performance of aspects 

5 of the estate management which require professional skills or 

6 facilities which he does not possess, or does not possess in 

7 sufficient degree, and he may employ. at estate expense. sub. 

S ordinates and agents to perform ministerial acts and carry on 
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9 or complete detail. of e:;tate business under the policies and 

10 terms est.lblished by him. 

n Comment: :\ew. See \'01. 46 Iowa Law Review. p. 127. 

S~. 1:'5. LiabilIty of fiduciary employing agents. The Mud· 

2 <try shall not be per::.onally liahle for the' arts or omissions of 

:3 any such speciali,t. ",bordinate or agent. unless it can be 

4 sh(,wn th~t Shid act, 0r omi"i<>n~ would hav~ been a breach 

5 of <iut;· lw the tiducia.ry had he done it himself. and. 

6 I. Th" liduciary directed or permitted the breach; 01' 

7 .) He did n<..t select or retain the said specialist. sub-

8 ordina~ or agent '\-ith rc:a:;onablc: care; or 

9 3. The fiduciary did no! properly :<upen'i"e the speciali"t. 

10 ,ubordinate or M),ent : Or 

11 ·1. The fiduciary approved. acquie,ced or col-operated in the 

12 neglect. omiSSIOn. mi,conduc! or default by the speciali:;t, 

l~ ~uht")rdinate' or agent. 

14 Cnmmt'nt· Nt·w. 

1 Sec. 86. Reduction of fees when agents are employed. The 

2 court shall. in fixing the fees of any fiduciary. consider the 

3 compensatiun allowed to any person employed by the fiduciary 

4 under the provisions of section eighty-folur (84). If the 

5 court determines that the services rendered by such person 

(; were services that would normally have been performed by the 

7 fiduciary, the compensation of the fiduciary may. in the 

8 court's di.cretion. be reduced by all or any part of the com-

9 pensation allowed to any .uch per:;on. 

10 Comment: )lew. 

1 Sec. 87. Depo,it of money in banks. A fiduciary may deposit 

• 

• 
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2 mon~ys and other as.ets belonging to the estate in any banking 

3 institution authorized to do business in the stat~ of Iowa. 

4 Comment: Kew . 

1 Sec. 88. Law governin!; adminbtration of estates of nonresi-

2 dents. Except as otherwi,e provided in this Code. all provisions 

3 of the law relating to the administration of domestic e~tate~ 

4 and to the tiduciarie, appointed therein, ,hall apply to the 

5 administration of the estate of a nonresident. the appointment 

6 of the tiduciary therein, and the granting of letters. 

7 Comment: New. 

1 Secti<ms 89 to 9:3, inclu,ive, reserved for future use. 

PART 3. SPECIAL PROVISIOKS RELATI"G TO PROPERTY 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

2 

3 

4 

5 

Set. 94. Platting. When it j;, for the be:;t interest:; of the 

estate in order to dispose of real property, the court may, upon 

application br the fiduciary, or an)' other interested person, 

after notice and upon good CaUse shown, authorize the fiduciary, 

either alone or together with other owners, to plat any land be­

longing to the estate in accordance with the .tatutes in regard 

to platting. The court may authorize the fiducial'y to execute 

any instrumenL. which may be required of the titleholder or pro­

prietor in connection with the platting of ,ueh land. 

Comment: Adapted from section 17u of the Model Probate Code, 

Cross reference: eh. 409 of the Code of Iowa. 

Sec. 95. Release of liens and mortgages. Any flduciar), Qual­

ified under the laws of this state may, without prior order of 

court, release, assign or discharge. in whole or in part any 

mortgag~. judgment or other lien held by the estate. 

Comment: Kew. See §633.53. 
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1 Sec. 96. Speeific performance \·olulltary. When an estate is 

2 under stich an obligation to convey property as might be enforced 

3 by suit for specific performance, the fiduciary may without prior 

4 order of court execute such com·eyance. 

5 Comment: Adapted from §63S.21. 

1 Sec. 97. Specific performance involuntary. When an estate 

2 is under obligation to convey property. the court may, upon ap-

3 plication of any interested person, with or without notice as the 

4 court may direct, require the fiduciary to execute such a convey-

5 anee. 

6 Comment: Adapted from §6aS.21. 

1 Sec. 98. Certificate of appointment and authority. When allY 

2 in.trument executed in accordance with the preceding three sec-

3 tions i~ to be recorded in a county other than the county in which 

4 the estate is pending, there .hall also be l'ecorded a certificate 

5 executed by the clerk of the court making the appointment, with 

6 seal affixed, showing the name of the court making the appoint-

7 men!, the date of the same, and that such fiduciary had not been 

S discharged at the time of the execution of stich instrument. 

9 Comment: Adapted from §6:3:3.54. 

1 Sec. 99. Federal .tock authority to purchase. When the 

2 court shall enter an order authorizing the fiduciary to execute 

3 a mortgage to encumberacy property of the estate to .ecure a 

4 loan obtained from any association or corporation created, or 

5 which may be created, by authority of the United States and as 

6 an instrumentality of the United States, the court may authorize 

7 the fiduciary to purchase stock in an association or corpora-

8 lion. wh~n such a purchase of stock is necessary or required 

• 

• 
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9 ag an incident ro, or condition of. obtaining the loan, and ro 

10 mortgage the estate property for such purpose, as well as to 

11 make payment for the stock so purchased from the proceeds of 

12 the loan so obtained. 

1S Comment: Simplified yer.ion of §635.41. 

1 Sec. 100. Waiver of exemption. Any deed or mortgage executed 

2 by a fiduciary under order of court shall have the effect of 

3 waiving any exemption as to homestead or otherwise of any per-

4 SOn owning an interest ill said real estate as fuJly as such 

5 owner could do if he were sui juris. 

6 Comment: Adapted from §635.43 and chapter 673. 

1 See. 101. Appraisal. At any time that the court may determine 

2 it to be to the best interestg of the estate, it may order an 

3 appraisal of any or all of the property of an estate. 

4 Comment: New. 

1 Sec. 102. Costg and expenses. In connection with the sale, 

2 mortgage, lease, pledge or exchange of property, the court may 

3 authorize the fiduciary to pay, out of the proceeds realized 

4 therefrom or out of other funds of the estate, the customary 

5 and reasonable auctioneers' and brokers' fees and any necessary 

6 expenses for abstracting. survey, revenue stamps, and other 

7 necessary costs and expenses in connection therewith. 

8 Comment: New. Adapted from.s<:>etion 169 of the Model Probate 

9 Code . 

1 Sections 103 to 107, inclusive, reserved for future use. 

PART 4. PROVISIONS RELATING TO ADMINISTRATION 

BY ALL FIDUCIARIES 

GENERAL PROVISIONS 

1 Sec. 108. Small legacies to minors--payment. Whenever a 
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2 minor shall become entitled under the t.rms of a will to a 

:\ b~que"t or legdc),. to a share of the estate of Itn int~"tl<te. 

4 or to a beneficial interest in a trust fund upon the distribu-

5 tion thereof. and the \'nlue of such bequbt. legacy. share. or 

G interest shall not exceed the sum of one thousand dollars, and 

7 no conservator for ~uch minor has theretofore been appointed. 

8 the court ha\'lng Jurisdiction of the distribution of such 

9 funds may, in its di~cretion, upon the application of the tiduci-

10 ary, enter an order authorizing such fiduciary to pay ,uch be­

II 'lllest. legacy. ,har>: or interest to the parents of such minor. or 

12 to the per,on with whom such minor re~ides, for the use of such 

13 minor, and the receipt of such person or persons therefor. when 

14 presented to the cOllrt or filed with the report of distribution 

15 of any such fiduciary. shall have the s;~me force and effect a.; 

16 though ,"d, payment haei been made to a duly appointed and qllali­

I, tied con~ervat(lr for such minor. 

18 Comment: Adapte(1 from §638.41. Amount increased to $1000.00. 

1 Sec. 109. Inability to digtribute estate fund,. Any 

2 fiduciary having in his possession or under his control an)' 

3 fund •. moneys or securities due or to become due to any other 

4 person to whom payment or delivery cannot be made as shown by the 

5 report of the fiduciary on file. may. upon order of court. 

6 deposit such property "ith the clerk and t.~ke the receipt of the 

7 clerk for the same. Such re~eipt shall specifically state from 

8 whom said property was derivtd. the description thereof, and 

9 the name of the person entitled to the same. Thereafter. such 

1 0 fund~ ~halJ b~ held and disposed of br the clerk in accordance 

11 with the provisions of chapter six hundred eighty-two (682) of 

• 

• 
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12 the Cooe of Iowa. 

13 Comment: Adapted from §§682.31 and 682.34. 

1 Sec. 110. Receipts taken. If such fiduciary shall otherwise 

2 discharge all the duties imposed upon him by such appointment, 

3 he may take the receipts of th~ clerk for such funds. moneys, 

4 or .ecuriti .. so deposited. which receipts shall specifically 

5 set forth from whom said fund~, moneyEo. or sel.!urities were 

6 derived. the amount thereof. anu the name of the person to 

7 whom due or to become due. if known. 

8 Comment: Adapted from §682.32. 

I Sec. 111. Final discharge period. Such fiduciary may rile 

2 such recEipts with his final report, and it it shall be made to 

3 appear to the satisfacti'ln of the court that he has in all 

4 other respect. complied with the law governing his appointment 

5 and dutiES, the court may approve such final rEport and enter 

6 his discharge. 

7 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 

Comment: Adapted from §682.33. 

Sec. 1l~. Disco\'ery of property. The court may require 

any person suspectEd of having po~~ession of any property, 

including records and documents. of the decedent, ward, or 

the e~tate. or of having had such property under his control, 

to appear and submit to an examination under oath touching such 

mnttel's, and if on such examination it appears that he has the 

wrongful possession of any such property, the court may order 

the delivery thereof to the fiduciary. Such a per~on 'hall be 

liable to the ~~tate for all damage~ caused by his acts. 

Comment: Ba;;ed on §~6;)5.14 and 638.19. 

Sec. 113. Commitment. If. upon being served with an order 
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2 of the court requiring him to appear for interrogation. a. pro-

S vided in the preceding sections hereof. any person fails to appear 

4 in accordance therewith. or if. having appeared. he refuses to 

5 answer any question which the court thinks proper to be put to 

6 him in the course of such examination, or if he fails to comply 

7 with the order of the court requiring him to deliver the property 

8 to the fiduciary. he may be committed to the jail of the county 

9 until he does. 

10 Comment; Adpated from §635.15. 

1 Sec. Ill. Compromi'e of claims held by an estate. When it 

2 appears for the best interest of the estate, the fiduciary may 

3 effect a compromise with any debtor or other obligor. or extend. 

4 renew. 01' in any other manner. modify the terms of any obligation 

5 owing to the estate. If the fiduciary holds a mortgage. pledge, 

6 or other lien upon property of another person, he may. in lieu 

7 of fore·c1o~ure. accept a com'eyance or transfer of such encum-

8 be red assets from the "wner thereof in satisfaction of the indebt-

9 ednegs secure'; by such lien, if it appears for the best interests 

10 of the estate, and if the court shall so order. 

11 Comments; Ba,ed on Section 126 of Model Probate Code, in 

12 lieu of §635.17. 

1 Sec. 115. Compromise of claims again;;t an e.tate. When 

2 a claim against an estate has been filed. or suit thereon i. 

3 pending, the creditor and the fiduciary may. if it appears 

4 for the best interests of the estate. compromise the claim, 

S whether it is due or not due. absolute 01' contingent. liqui-

6 dated or unliquidated. 

7 Comment; Adapted from section 14i of the }Iodel Probate 

8 Code in lieu of §635.17. 

• 

• 
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1 Sec. 116. Abandonment of property. When any property is 

2 valueless. or is so encumbered. or in such condition. that it 

3 is of no benefit to the estate. the court may order the fiduciary 

4 to abandon it. or make such other disposition of it as rna,' be 

5 suitable in the premises. 

6 Comment: ~ew. This is §128 of :,\Iodel Probate Code. 

1 Sec. 117. Encumbered ;,ssets. When any assets of the 

2 estate are encumbered by mortgage, pledge or other lien, the 

3 fiduciary may pay such encumbrance or an~' part thereof. renew 

4 or extend an)' obligation secured by the encumbrance, or may 

6 conveyor transfer such assets to the creditor in satisfaction 

6 of hi, lien, in whole or in part. whether or not the holder 

7 of the encumbrance ha' filed a claim. or he may purchase lands 

8 claimed or contracted for by the decedent, if it appears to be 

9 f<)r the best interests of the estate and if the court shall so 

10 order. The making of such payment shall not increase the share 

11 of the distributee entitled to such encumbered assets. 

12 Comment: Based on section 149 of Model Probate Code and 

18 adapted from §685.72. 

14 

1 

2 

3 

4 

5 

6 

7 

1 

2 

Cross reference: See section 423. 

Sec. 118. Attorney appointed for persons not represented. 

At or before the hearing in any proc~dings under this Code. 

where all the parties interested in the estate are required to 

be notified thereof. the court. in its discretion. m.~y appoint 

"ome competent attorney to represent an~' interested person who 

has been sen'ed with notice and who i, otherwise unrepresent~d. 

Comment: Adapted from §638.37. 

Sec. 119. Order and authority thereunder. The order making 

the appointment of such attorney must specify the names of the 
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3 parties,;o far as known, for whom he is appointed, and he will 

4 be authorized to repre,ent such parties in all such proceedings 

.5 subsequent to hi~ appointment. 

6 Comment: Adapted from ~6;l8.38. 

1 Sec. 12\}. Compel)~"\iol). Any attorney '0 appointed under the 

2 authority of section one hundred eighteen (118) shall be paid 

3 for hi" services out of the e'tate. ag a part of the CO"t. of 

" administration. a fee to be fixed by the court. and upon distri-

5 buti<ln of the estate, th~ f~e may be Chal"ge<1 to the party 

6 represented hy him. 

7 Comment: Adapted from §638.39. 

1 Sec 121. Substitution-divi,ion of fee. The court may 

2 "ubstitute another attorney for the one nrgt appointed under 

3 the authority of section One hundred eighteen (118), in which 

" case the fee> mu~t be divided in proportion to the services 

5 rendered. 

6 Comment: Adapted from ~63S.40. 

1 Sec. 122. Settlement contested. The acts of the fiduciary 

2 without priur approval of court after notice, may be contested 

S by any interested person at or before the entry of the order 

" di,charging the tiduciar~· . 

.5 Comment: Adapted from §6aS.IO. 

IKVEST:lIE~TS BY FIDUCIARIES 

1 Sec. 123. Iove$tments by fiduciaries. In acquiring, invest-

2 ing, reinvesting, txchanging, retaining, selling and managing 

3 propert.y for the benefit of another, a fiduciar,' shall exerci.e 

4 the judgment and care under the circumstance~ then prevailing, 

5 which men of prudence. discretion and intelligence exercise 

6 in the management of their own affairs, not for the purpo~e of 

• 

• 
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7 speculation. but with regard to the permanent diWosition of 

8 their funds, considering the probable income, as well as the 

9 probable safety, of their capital. Within the limitations of 

10 the foregoing standard. a fiduciary is authorized to acquire 

11 and retain every kind of property and every kind of investment, 

12 specifically including. but not by way of limitation. honds, 

1:3 debentures. and othH corporate obligations, and stocks and 

14 shares, preferred or common. which men of prudence, discretion 

15 and intelligence acquire or retain for their own account. 

I Sec. 124. Limitations. Nothing contained in this Code shall 

2 be construed as authorizing any departure by a fiduciary from, 

3 or his variation of, the expre.;$ term~ of limitations set forth 

4 in any will. agreement, court order, or other inatrument creat-

5 ing or defining the fiduciary'~ <luti~s and power., hut the terms 

6 "legal im'estment" or "a uthoriz~d investment" or words of similar 

7 import, as used in any such instrument, shall be taken to mean 

8 any invegtment that is permitted by the terms of section one 

9 hundred twenty-three (123) hereof. 

1 Sec. 125. Powers of court to authorize investment. Nothing 

2 contained in sections one hundred twenty-three (123) and one hun-

3 dred twenty-four (124) shall be construed a8 restricting the power 

4 of the court, after such notice as the court may pre.icribe, to 

5 permit a fiduciary to deviate from the terms of any will, agree-

6 ment, or other instrument relating to the acquiSition. invest-

7 ment, reinvestment, exchange, retention, sale or management of 

8 fiduciary property. 

1 Sec. 126. Scope of application. The provisions of sections 

2 one hundr~d twenty-thl'e~ (123), one hundred twenty-four (124) 
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3 and one hundred twenty·five (125) shall govern all fiduciaries 

4 acting under the jurisdiction of the court whether the wills. 

5 agreement.~ or other instrument, under which they are acting now 

6 exi~t, Or are hereafter made. 

7 Comment: The foregoing four gections 123, 124, 125 and 

S 1~6 are adapted from tI,e Model Prudent·~lan 1nvegtment Act. 

1 Sec. 127. Exi,ting inve~tments. Any fiduciary may, by and 

2 with the consent of the court haVing jurisdiction over such fi-

3 duciary or under permission of the will or other instrument cre-

4 ating the estate, continue to hold any investment originally 

5 r~("eived by him. and, aho, any incrf:ase thereof. The fiducian' 

6 ma.v also make in\'estments which he may deem necessary to protect 

7 and gaf"guard in"estment~ already made. 

8 Commt'nt: Adapted from §632.25. 

APPOI:>ITMEKT OF A KO)II:-IEE BY BA:-JKI:>IG INSTITCTIONS 

ACTING I~ FID1.'CIARY (' APACITY 

Sec. 128. Inv"~tment m'ly be held in name of nominee of bank 

2 or trust company. An;' state or national bank or trust company, 

3 when acting with the consent of its cotiduciary. if any, may 

4 cau'e an;- ill\'e~tment held in any ~uch capacity to be registered 

5 and held in the name of a nominee or nominees of such bank or 

6 trug( company. Such cofiduciary is hereby empowered to gi"e 

7 ,uch consmt unle,o it i, 'pecifically forbidden ill the instru-

8 ment creating the fiduciary relationship. Such bank or trust 

9 c(,mpany shall be liable for the act. of an;- such nominee w,th 

10 respect to any investment $0 regj:itered. 

II Comment: Ree comment under ,ection 129. 

1 Sec. 12\1. Records of bank or tru.t cc>mpany to show ownership. 

."-:" 

, , 
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2 The records of said bank or trUst company shall at all times show 

3 the ownership of any such im'estment, which in"" .. tment shall be 

4 in the posse;;sion and control of such bank 01' trust company and 

6 be kept separate and apart from the asset. of such bank or tru.t 

6 compan)', 

7 Comment: The substance of the auove two sections is presently 

8 incorporated in section 5~l2.21 of the 1962 Code. 

COM;'IO:-; TRUST FU~DS 

1 Sec. 130. Definitions. 

2 1. "Common trust fund" means a fund maintained by a bank 

3 01' trust company exclusively for the coUecth'e im'e3tment and 

4 reim'estment of moneys c,mtributed thereto by the bank or 

5 trust company in its capacity as a fiduciary or cofiduciary. 

6 2. "Fiduciary", for the purposes of ,ections one hundreu 

7 thirty (l30) to one hundred thirty-three (la3). inclusi've, of 

8 this Code, means acting in allY of the following capacities, 

9 narnel~': te.tamentary trustee appointed by any court, trustee 

10 under any written agreement, dedar!<tion or in,trument of 

11 trust, executor, adminh;trator. guardian. or conserv&toJ'. 

12 Comment: This section and the following three sections are 

13 the Common Trust Funds Act adopted by the 59th G.A. in 

14 Chapter 263 [Ch 533A ot the Codp]. 

1 Sec. 131. Egtablbhment of common trust funds. Any I)"nk 

2 01' trust company qualified to act as fiduciary in thi$ state 

:~ may e.tabli~h common trust funds for the purpose of furni.hing 

4 investments to itself as fiduciary, Or to itself <Ind "th~r>, as 

5 cofiduciaries.: and may, as such fiduciary or wfiduciltl'l', invest 

6 funds which it lawfully hold< for investment in interests in 
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7 such commOn trust funds. if such investment is not prohibited 

8 by the ingtrument. judgment. decree. or order creating such 

9 fiduciary relationship. and if. in the case of cofiduciaries. 

10 th~ bank or trust c(.mpany procures the consent of its condu-

11 ciaries to ,<ueh inve,tment. If the ir,strument creating the 

12 fiduciary relation:;hip giv~s to the bank or trust company the 

13 exclu.ive right to ~.elect investment,. the consent of the co-

14 fiduciary shall not be required. 

1 Sec. 1:32. Court accountings. Cnless ordered by a court 

2 of competent jurisdiction. the bank or trust company operating 

3 ,uch common trust funds is not required to render a court 

4 accounting with rfgard to such funds; but it may. by applics-

5 tion to the court. secure appro\'a! of ~uch an accounting on 

6 ~uch conditions a$ the court ma,' establish. 

7 When an accounting of a COmmon trust fund is presented to a 

8 court for approval. the court .hall assign a time and place for 

9 hearing. and order notice thereof by: (1) publication once 

10 each week for three consecutive weeks in a newspaper of general 

11 circulation. published in the county in which the bank or trust 

12 company operating the common trust fund is located. the /irst 

13 publication to be not less than twenty days prior to the date 

14 of hearing. and (2) sending by ordinary mail not less than 

15 fourteen day" prior to the date of hearing. a copy of the notice 

16 prescribed to ,,1I beneficiaries of the trust partiCipating in 

17 the common trust fund whose names are known to the bank or 

18 trust company from the records kept hy it in the regular course 

19 of bu~iness in the administration of said trusts. directed to 

20 them at the addresses shown by such records. and (3) such further 

21 notice. if any. as the court may order. 

• 

• 
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1 Sec. 133. Uniformity of interpretation. Sections one 

2 hundred thirty (130). one hundred thirty-one (131) and one 

3 hundred thirty-two (132) shall be so interpreted and construed 

4 as to effectuate their general purpose to make uniform the law 

.5 of those states which enact the common trust funds. 

SntPLIFICATION OF FIDUCIARY SECTRITY TRANSFERS 

1 Sec. 134. Registration in the name of a fiduciary. A cor-

2 poration Or transfer agent registering a ~ecurity in the Ilame of 

3 a person who is a fiduciary or who is de"cribed as a fiduciary 

4 is not bound to inquire into the existence. extent. Or correct 

5 description of the fiduciary relationship. and thereafter 

6 the corporation and its transfer agent may assume without 

7 inquiry that the newly registered owner continues to be the 

S fiduciary until the corporation or transfer agent receives writ-

9 ten notice that the fiduciary i~ no longer acting a~ such with 

10 respect to the particular security. 

11 Comment: Sections 134 to 142 are adapted from the Uniform 

12 Act for Simplification of Fiduciary Security Trall3fers_ 

I Sec. 135. Assignment b)' Il fiduciary_ Except as othendse 

2 provided in this Code. a corporation or transfer agent 

3 making a transfer of a security pursuant to an assignment 

4. by a fiduciary: 

5 1. ~ay aSSUme without inquir~- that the as~ignment, even 

6 though to the fiduciary himself or to his nominee. is within 

7 his authority and capacity, and is not in breach of his 

8 fiduciary duties; 

9 2. May assume without inquiry that the fiduciary has com· 

10 plied with any controlling instrument and with ·this Code, 

11 includillg an)' law requiring 'the fiduciary to obtain court 
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12 appro\'al of the transfer; and 

13 3. I~ not charged with notice of. and is Mt bound to 

14 obtain or examine, any court record, or any recorded or un record-

15 ed document. relating to the fiduciary relationship or the 

16 assignment. e\'en though the record or document is in its 

17 possession. 

1 Sec. 1:36. Evidence of appointment or incumbency. A cor-

2 poration or tr&n,ftr agent making a tran.fer pur~uant to an 

3 assignment by a fiduciary who is not the registered owner shall 

4 obtain the following evidence of appointment or incumbency: 

5 1. In the Case of a fiduciary appointed or qualified by a 

G court. a certificate i«ued by Or under the direction or super-

7 \·i.ion of that court or an officer thereof. and dated within 

8 sixty days before the tran,fer: or 

9 :? In any other case, a copy of a document showing the ap-

10 pointment or a certificate issued by or on lwhalf of a person 

11 reasonably belie\'ed by the corporation or transfer agent to be 

12 respon,ible, or, in the absence of such a document or certiti-

13 cate. other e\'idence reasonably deemed by the corporation Or 

14 tran,fer agent to be appropriate. Corporations and transfer 

1.5 agents may adopt standard. with respect to evidence of appoint-

16 men! <or incumbency under this ,ubsection tWI) (2), provided ,uch 

17 standard. are not manifestly unreasonable. )/either the corpora-

18 tion nor transfer agent is charged with notice of the contents of 

19 any do<:ument obtained pursuant to this subsection two (2). ex-

20 cept to the extent that the contents relate directly to the ap-

21 pointment or incumbency. 

1 Sec. 1S7. Adverse claims. 

2 1. A person a •• erting a claim of benefic·ial interest adverse 

• 
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3 to the transfer of a security pursuant to an assignmtnt by a 

4 fiduciary may give the corporation or transfer agent written 

5 notice of the claim. The corporation or transfer agent is not 

6 put on notice unless the written notic~ identifies the claimant. 

7 the registered owner and t he i~$ue of whkh the .ecurity is a 

8 part. provides an address for communiclotions directed to the 

~ claimant and is received before the tran$fer. t\othing in this 

10 act relie\'es the corporation or tran~fer agent of any liability 

11 for miling or refusing to make the transfer after it is put 

12 on notice. unless it proceed, in the manner authorized in sub-

13 section two (2). 

14 2. As soon as practicaLlt after the presentl<tion of a 

15 security for tran~fer pursuant to an assignment by a fiduciary. 

16 a corporation or transfer agent which has received notice of a 

17 daim of beneficial intere,t adverse to the transfer may send 

18 notice of the presentation by certifled or registered mail to 

19 the claimant at the addre .. given by him. If the corporation 

20 or transfer agent so mails such a notice. it shall withhold 

21 the transfer for thirty days after the mailing. and shall then 

22 make the transfer unless restrained by a court order. 

1 Sec. 138. !\onJiability of corporation and transfer agent. 

2 A corporation or transfer agent incurs no liability to any 

3 person by making a transfer or otherwise acting in a manner 

4 authorized by sections ont hundred thirty·four (134) through 

5 one hundred thirty-seven (137). 

1 Sec. 139. Nonliability of third per,ons. 

2 l. )10 person who participates in the acquisition. di~· 

3 position. assignment or transfer of a s«Curity by or to a 

4 fiduciary. including a person who guarantees the $igllature of 



S. F. 165 -40-

5 the fiduciary, is liable for participation in any breach of 

6 fiduciary duty by reason of failure to inquire whether the 

7 transaction im'01\'05 ,uch a breach unless it is shown that 

8 he acted with actual kn"wl~dge that th~ proceed. of the tran.ac-

9 tion were being, or were to be, u~ed wrongfully for the 

10 individual benefit (.f the fiduciary, or that the transaction 

11 was otherwise in breach of duty, 

12 2. If a corporation or transfer agent make. a transfer 

I:~ pur~uant to an assignment bv a fiduciary, a per;;on who guaran-

14 teed the signature of the fiduciary is not liable on the 

15 guarantee to any per,on to whom the corporation or transfer agent 

16 by reason of sections one hundred thirty-four (134) through 

Ii one hundred thirty-se\-en (137) incurs no liability. 

18 3. This section doe, not impose any liability upon the 

19 corporation or its transfer agent. 

1 Sec. 140. Territorial application. 

2 1. The rights and duties of a corporation and its transfer 

3 agent" in regi,tel'ing a security in the name of a fiduciary, or 

4 in making a transfer of a security pursuant to an as~ignment 

5 by a fiduciary. are govemed by the law of the jurisdiction 

6 under whose laws the corporation is organized. 

7 2. Sections one hundred thirty-four (134) through one 

8 hundred thirty-nine (139) apply to the rights and dutie, of 

9 a pe~on other than the corporation and its transfer agent$ 

10 with regard to a(:t. and on:i.sions in this state in connection 

11 with the acqubition. di'po,ition, assignment or transfer of 

12 a security by or to a fiduciary. and of a person who guarantees 

13 in this state the signature of a fiduciary in connection with 

14 such a transaction. 

• 
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1 Sec. 141. Tax obligations. Sections one hundred thirty-

2 four (134) through one hundred forty (140) do not affect any 

3 obligation of a corporation or transfer agent with respect to 

4 estate. inheritan~e, succession, or other taxes imposed by 

5 the law" of this state. 

1 Sec. 142. t:niformity of interpretation. Sections one 

2 hundred thirty·four (134) through one hundred fortr·one (141) 

3 shall be so construed as to effectuate their general purpose 

4 to make uniform the transfers of securities by fiduciaries. 

1 Sections 143 to 147, inclusive, reserved for future use. 

1 

2 

3 

4 
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18 
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16 

16 

PART 5. POWERS OF FOREIG)1 FrDrCIARIES 

Sec. 148. ~lortgages and judgments. Judgments rendered 

by any court in the "tate of Iowa and mortgage. belonging to 

an estate, trust. or to a person under conser~ator~hip 

may, without prior order of court, be released, discharged 

or assigned, in whole or in part as to any particular property, 

and deeds may be executed in performance of real estate Con­

tracts entered into before the creation of the estate, 

trust, or conservatorship. by any foreign fiduciary, receiver, 

referee, assignee or commissioner. or by any other person 

acting in a fiduciary capacity appointed by a court of record 

of any foreign state or countt·y, where a statement is filed by 

said fiduciary that no fiduciary, receiver, referee, assignee, 

or commissioner has been appointed and qualified in this state. 

Such release, sati$factioD, di~cha,.ge, assignment or Med lDay 

be made without any order of court in any manner or by any 

instrument which would be valid and effectiye if made by a like 

17 officer qualified under the law of this state. 
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18 Comment: Adapted from §633.53. 

1 Sec. 149. Certificate of appointment and authority. 

2 Before any in.trument executed by such foreign fiduciary or 

S officer a. authorized by .ection one hundred forty· eight 

4 (148) .hall be effective. a certificate executed by the 

5 court or clerk making the appointm~nt. with seal attached. if 

6 such officer has a seal. shall be recorded. Such certificates 

7 shall state the name of the court making such appointmtnt. the 

8 date of the appointment. and that such fiduciary or officer has 

9 not been discharged at the time of the execution of said in-

10 strument. 

11 Comment: §633.54 reworded. 

I Sec. 150. Filing of certiticate_ The certifieate aforesaid 

2 shall be tiled for record: 

3 I. In the case of judgment'!. in the office of the elerk in 

4 which the judgment is of record or in which it has been tiled. 

5 and 

6 2. In the case of mortgages and deeds executed in performance 

7 of real estate ('ontract~. in the office of the appropriate 

8 county recorder. 

9 Comment: Adapted from ~6:33.55_ 

Sec. 151. Record. Such certificate shall be reeorded by the 

2 proper OffiCH in the judgnlent records of the court in which 

3 the same appear. of record. or in the appropriate chattel or 

4 real estate retords. as the case may be. 

5 Comm~nt: Adapted from §633.56. 

1 Sec. 152. ?Iaintaining actions. When t.here is no adminis-

., tration of an estate nor a petition therefor pending. in this 

• 

• 
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3 state, a foreign fiduciary may maintain actions and proceedings 

4 in this state subject l() the requirements and conditions imposed 

5 upon nonre~ident suitors generally . 

6 Comment: :-lew. Adapttd from section 257 of the Model 

7 Probate Code. 

1 Sec. 15S. Filing of bond. At the time of commencing any 

2 action or proceeding in any court of this state, the foreign 

3 fiduciary ~hall file with the court an authenticated copy of 

4 hi:; appointment, and of his official bond, if he has given a 

5 bond. If the court believes that the security furnished by him 

6 in the domiciliary administration i3 insufficient to cover the 

7 proceeds of the action or the proceeding, or for an), other 

8 reason or cause, it may at any time order the action or 

9 proceeding stayed until wfficient security h furnished in the 

10 action or proceeding. 

11 Comment: 1\ew. Adapted from section 258 of Model Probate 

12 Code. 

1 Sections 1.54 to 158, inclll~ive, reserved for future use. 

PART 6. LIABILITY OF FIDFCIARIES 

1 Sec. 159. Self-dealing by fiduciary prohibited. No fiduciary 

2 shall in any manner deal with himself, and shall derive no profit 

3 other than his distributive share in the ~state from the sale or 

4 liquidation of any proptrty belonging to the estate. 

5 Comment: Codification of present case law governing 

6 fiduciaries. 

1 Sec. 160. Deposits by corporate fiduciarie •. Section 

2 one hundred fifty-nine (159) shall not be construed to prohibit 

3 a corporate fiduciary from making a deposit of estate funds in 



S. F. 165 -44--

4 its own banking department. 

S Comment: );ew. 

1 Sec. 161. Liability for property of estate. Every 

2 fiduciary ghall be liable for, and chargeable in his accounts 

3 with. all of the eswte that cumes into hi, Po,g~s.i(Jn at 

4 any time. including all the income therefrom: but he shall 

5 not ue ac<:ountable for any debts due to the estate or other 

6 a;;sets of the estate that remain uncollected without his fault. 

7 He shall not be entitled to profit from the increase in value 

8 of any asset of the estate, nor shall he be chal'geable with 

9 I()s~ re"ulting. without his fault, from the decrease in value 

10 or the destruction of any part of the estate, excepting, only 

11 to the extent of his pro rata share in such gain or loss as one 

12 of the distributees of the estate. 

13 Comment: Adapted from section 172(a) of the )Iodel Probate 

14 Code in lieu of §§638.6 and 638.7. 

1 Sec 162. Liability for property not a part of estate. 

2 Every fiduciary shall be chargeable in his accounts with 

3 property not a part of the estate that comes into his hands 

4 at any time, and shall be liable to the persons entitled 

5 thereto, if: 

6 1. The property was received under a duty imposed upon 

7 him by law in the capacity of fiduciary; or 

8 2. He has commingled such property with the assets of the 

9 estate. 

10 Comment: Adapted from section 172(b) of the ~Iodel Probate 

11 Code. 

1 Sec. 163. Judgment-execution. If judgment is rendered 

• 
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2 against a fiduciary for cos!.i in any action prosecuted or 

3 defended by him in that capacity, execution shall be awarded 

4 against him as for his own debt, if it appears to the court that 

5 such action was prosecuted or defended without reasonable cause. 

6 Comment: Adapted from §638.13. 

1 Sec. 164. Breach of duty. Every fiduciary shall be liable 

2 and chargeable in his accounta for neglect or unrea.~(>nable delay 

3 in colJeeting the credit3 or other a~sets of the e.!Itate or in 

4 selling. mortgaging or leasing the property of the e.tate: for 

5 neglect in paying over money Or delivering prop~rtl' of the estate 

6 he shaIl have in his hands: for failure to account for or to 

7 close the estate within the time provided by this Code; for any 

8 loss to the estate arising from his embezzlement or commingling 

9 of the asset3 of the estate with other property; for loss to the 

10 est. .. te through self-dealing; for any loss to the estate arising 

11 from wrongful :lcta or omissions of his cofiduciaries which he 

12 could have pre\'ented by the exercise of ordinary care; and for 

13 any other negligent or willful act or nonfeasance in his adminis-

14 tration of the estate by which loss to the estate arises . 

15 Comment: Section 172 (c) of the :1>Iodel Probate Code. 

1 Sec. 16.5. Examination of fiduciaries. The fiduciary may 

2 be examined under oath by the court upon any matter relating to 

3 his account.. 

4 Comment: Adapted from §638.5 . 

1 Sec. 166. Penalty. In fixing the fees of any fiduciary. 

2 the court shall take into consideration any violation of this 

3 Code by the fiduciary, and may diminish the fee of such fiduci-

4 ary to the extent the court may determine to be propel'. 
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5 Comment: Adapted from §63S.17. 

1 Sections 167 to 171, inclusive, reserved for future use. 

PART 7. OATH AKD BO);D OF FIDUCIARIES 

1 Sec. 172. Oath. Every fiduciary, before entering upon the 

2 duties of his office and within such time as the court or clerk 

:3 direct~, shall "ub5cribe an oath that he will faithfully dis-

4 charge the duties impo$ed upon him by law, according to the best 

5 of hi~ ability. 

6 Comment: See comment following section 175. 

1 Sec. 173. Bond. Except as herein otherwise pro\'ided, every 

2 fiduciary shall execute and file with the clerk a bond with 

3 sufficient .urety or wreties. as hereinafter provided. It shall 

4 be conditioned upon the faithful discharge of all the duties of 

5 his office a("cording to law, including hi; duty t(l aCCI)unt. It 

6 shall be procured at the expen$e of the e~tate, if an approved 

7 surety company bond ig furnished. 

8 Comment: See comment following section 175. 

1 Sec. 174. Amount of bond. Except as herein otherwise pro-

2 \'ided, the court or the clerk shall fix the penalty of the bond 

3 in an amount equal to the value of the personal property of the 

4 estate. plus the estimated gross annual income of the estate 

5 during thE: period of adminbttoation. 

6 Comment: See comment following section 175. 

1 Sec. 17.5. Approval by clerk. The bond shall not be deemed 

2 sufficient until it has been examined and appro\'ed by the clerk 

3 who shall endorse such approval thereon. In the event that the 

4 bond is not approved, the fiduciary shall. within such time as 

5 the court or the clerk directs, secure and file So bond with ;;at· 

• 
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6 isfactory surety or 3ureties. 

7 Comment: The preceding four sections replace §§631.IO, 

8 632.7, 633.32, 633.43, 668.5. 668.6. 668.7. and 672.9 . 

9 Section. 64.2 and 64.4 would continue to fix the particular 

10 condition. of the bond. Sections 682.11 through 682.22 would 

11 continue applicable to corporate sureties. Sections 682.4 

12 through 682.9 would continue applicable to the manner of quali-

13 fkation by the sureties. 

1 Sec. 176. Will-waiver of bond. When, by the terms of the 

2 will, the testator has directed 01' expresoed the desire that no 

3 bond shall be required, ,;uch direction 01' expression shall be 

4 construed to be II waiver of the posting of a bond by the fiduci-

5 ary for all purposes, and no bond shall be required unless the 

6 court for good cause finds it proper to require one: if no bond 

7 is initiall:; required. the court may neverthelesg, for good cau.e, 

8 at any subsequent time require that a bond be given. 

9 Comment: Adapted from section 107 (a) of the Model Probate 

10 Code. 

1 Sec. 177. Waiver of bond by distributee,. If the distribu-

2 tees, in writing wa;,'e the statutory requirement that a bond 

3 shall be filed by the fiduciary with the clerk. and the court 

4 finds that the interest;; (>f the creditors will not thereby l)e 

5 prejudiced, no uond shall be required. 

6 Comment:,:\ ew_ 

1 Sec. 178. Guardians-bond. Wh~n the guardian appointed for 

2 a person is not the conservator of tht property of that pers"n, 

3 no bond shall be required of the guardian, unless the court for 

4 good ('a use finds it proper to require one. If no bond is ini-
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5 tially reqUired. the court may. nevertheless. for good cause. 

6 at any suboequent time. require that a bond be given. 

7 Comment: Ntw. 

I Sec. 179. Waiver of bond by court. The court may. for good 

2 l'ause shown. exempt any fiduciary' from giving bond. pro"ided the 

3 court finds that the interests of creditors will not thereby be 

4 prejudiced. 

6 Comment: ~ew. 

1 Sec. 180. Reduction of bond by depo.it. Personal property of 

2 the estate may be deposited .... ith a bank or trust company located 

3 in the state of Iowa upon such term~ as may be presc;ribed by 

4 order of the court. The amount of the bond of the fiduciary 

5 may be th~n reduced as the court may cetermine. 

6 Comment: Adapted from Model Code section 107 (c). 

1 Sec. 181. Deposit in lieu of bond. The court may ~rmit the 

2 fiduciary to deposit cMh or other preacribed securities of his 

S own in lieu of bond. 

4 Comment: Adapted from §6&2.1. 

1 Sel'. 182. Letters. Upon the filing of an oath of office .and 

2 a bond. if any is required. the clerk ~hall issue letters 

3 under the seal of the court. giving the fiduciary the powers 

4 authorized by law. 

5 Comnlent: §633.45 rewlitt~n. 

1 Sec. 183. Review by clerk when inventory is filed. At the 

2 time the inventory of the eMate is tiled. the clerk shall 

3 review the amount of bond. 3nd report to the court as to any 

4 apparent insufficiency thereof. 

5 Comment: New. 

• 
.. 

• 
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1 Sec. 184. Bond changed. The court may at any time reqllire 

2 a new bond. or increase or decrease the amount of the penalty 

3 of the bond of any fiduciary, when good cause therefor appears . 

4 Comment: Adapted from §633.44 and ~Iodel Probate Code section 

5 115. 

1 Sec. 185. Obligees of bond-joint and several liability. 

2 The bond of the fiduciary shall run to the use of all per80n~ 

3 interested in the estate, and shall be for the security and 

4 benefit of such persons. The sureties ~hall be jointl~' and 

5 ge,·eraU,. liable with the fiduciary, and with each other. 

6 Comment: Section 109 of the Model Probate Code. 

1 s~c. 186. Qualifications for sureties. Qualifications for 

2 sureties on probate bonds shall be the same as those provided 

3 by section six hundred eighty·two point four (682.4) or section 

4 .~ix hundred eighty-two point fourteen (682.14) of the Code of 

5 Iowa, provided, however, that no "ttorney shall act as surety 

6 on any such bond. 

7 

1 

2 

3 

4 

5 

6 

7 

8 

() 

10 

11 

Comment: );ew. 

Sec. 187. Authority for fiduciary and surety to enter into 

agreement for deposit of property or joint control. It shall 

be lawful for the fiduciary to agree with his surety for the 

deposit of an), or aU moneys and other property of the ~~t..te 

..... ith a hank. safe deposit or trust company. authorized hy law 

to do business as such, or other depo;;itory approved by the 

court, if ;;uch deposit i~ otherwise proper, in such manner as to 

prevent the withdrawal of stich moneY3 or other property 

without the writtell consent of the .• urety, 01" on (>rd~r of the 

court made on such notice to the surety as the court may direct. 

Comment: Adapt~d from :'fodel Probate Code ~ection lOS in 
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12 lieu of §682.47. 

1 Sec. 188. Release of sureties before estate fully administered. 

2 1. Release for cause. For good cause, the court rna),. before 

3 the e;;tate is fully administet·ed. order the release of the sureties 

4 of the fIduciary and require the fiduciary to furnish a new bond. 

5 2. Extent of liability of original and n~w sureties. The 

6 original suretie~ shall be liable for all breaches of the obliga· 

7 tion of the bond up to the time of filing of the new bond and the 

8 approval thereof by the clerk. but not for acts and omissions of 

9 the fiduciary thereafter. The new bond shan bind the sureties 

10 thereon with respect to act. and omissions of the fiduciary from 

II the time when the sureties on the original bond are no longer 

12 liable therefor. 

13 Comment: Adapted from ).Iodel Code section 116 (a) and (c). 

1 Sec. 189. Insolvency of fiduciary. If. at any time. a 

2 fiduciary becomes insoh'ent after qualifying a" such fiduciary, 

3 and after the maturity of a debt owing by such fiduciary to the 

4 estate. then the fiduciary and the sureties on his bond shall 

5 be liable to the estate for the indebtedness owing by the fiduciary 

6 to the estate. If the fiduciary is not solvent .. t any time after 

7 his qU3lification and after the maturity of the debt, the sureties 

8 on hb bond shRn not be liable to the estate for the indebted· 

9 n~ss. 

10 

1 

Comment: Codification of present Iowa case law. 

Sec. 190. Suit on bond. 

2 1. Execution (If bond deemed as appearance. The execution 

3 and filing of the bond by a fiduciary. any other pro\'isions of 

4 law notwithstanding. shall be deemed an appearance by the surety 

5 in the proceeding for the administration of the estate induding 

• 
I 

• 
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6 all hearings with respect to the bond. 

7 2. Summary enforcement in proceedings for administration. 

8 Subject to the provisions of subsection three (3) hereof. the 

9 court may. upon the breach of the obligation of the bond of a 

10 fiduciary. after notice to the obligors on the bond and to such 

11 other persons as the court direct~. summarily determine the damages 

12 as a part of the proc<!e<iing for the administration of the estate. 

13 and by appropriate process enforce the collection thereof from 

14 those liable on the bond. Such determination and enforcement 

16 may be made by the court upon its own motion Or upon application 

16 of a successor fiduciary. or of any other interested person. 

17 The court may hear the application at the time of settling the 

18 accounts of the defaulting fiduciary or at such other time 

19 as the court may direct. Damages shall be asse".,ed on behalf of 

20 all interested persons and may be paid over to the successor or 

21 other non defaulting fiduciary and distributed as other assets 

22 held by the fiduciary in his official capacity. 

28 3. Enforcement by ~eparate suit. If the estate is already 

24 distributed. or if, for any reason. the procedure to recover 

25 on the bond pro\'ided in sub.~ection two (2) hereof. is inadequate. 

26 any interested person may bring a separate suit in II court of 

27 competent jurisdiction on hi, own behalf for damage, suffered by 

28 him by reason of the default of the fiduciary. 

29 4. Bond not \'oid upon first recovery. The bond of the 

30 fiduciary shall not be void upon the first recovery. but may be 

81 proceeded upon from time to time until the whole penalty is 

32 e"hausted. 

33 5. Denial of liability by surety-intervention. If the 

34 court has already determined the liability of the fiduciary. 
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35 the sureties shan not be permitted thereafter to deny ~uch 

~l6 . liability in any action or hearing to determine th~ir liability; 

;37 but the surety may intervene in any hearing to determine the 

38 liability of the fiduciary. 

39 Comment: ~lodel Code section 118 adapted in lieu of §§635.79 

40 and 635.80. 

J Sec. 191. Limitation of action on hond. No proceeding'S 

2 upon the bond of a fiduciary shall be brought subsequent to two 

3 ~'ears after the discharge of the fiduciary or six n:onths after 

4 the discovery of fraud. ",hithever is later. 

S Comment: Adapted from Model Probate Code. section 119. 

1 Sections 192 to 196, inclusive, reserved for future use. 

PART 8. COl\fPE~SATIO:-I OF FIDUCIARIES A~D ATTORNEYS 

1 Sec 197. Compen"3tion. Personal representatives shall be 

2 allowed such reasonable fee~ as may be determined by the court 

3 for service, rendered. but not in exces, of the fonowing commis-

4 sion. upon the gross assets of the estate Ii$t~d in the probate 

5 inventory for IOWA inheritance UlX purposes, which shall be re­

G c~i\'ed as full compen~ati()n for all ordinary ser\'ices: 

7 For the tirst one thou~and dollar3, ~ix percent; 

8 For the overplus between one and fi"e thousand dollars, four 

9 percent: 

10 For all ,ums over fiv~ thou.and dollRrg. two percent. 

II Comment: Sam~ I" §638.23 except the wor<h "personal repres.,l.-

12 tative" are used in li~l1 of ((executors and administrat()r::;". 

13 Cross reference: See ~ections 86 and 166. 

1 Sec. 198. Attorney fee. There shall also be allowed Rnd 

2 taxed a3 part of the costs of administration of estates as an 

• 

• 
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3 attorney" ree for the personal representative's attorn~y. such 

4 reasonahle fee as may be determined by the court. for services 

5 rendered. but not in exces.~ of the schedule of fees h~rein pro-

6 \'ided ["r per.onsl representatives. 

7 Comment: Same as ~:3S.24. except "personal repre:;entative"s" 

:3 u;ied for "administrator's or execI.Jtor·~". 

1 Sec. 199. Expen3es and extraordinary services. Such furthet· 

2 allowances 3-' are just and rea.onable may be made by the court to 

3 personal representatives and their attorneys for actual nete3sary 

4 nnd extraordinary expenses or s~n'kes. ~eces,ary and extra-

S ordinary services shall be construed to al~o include services in 

. 6 connettion with real estate. tax matters, and litigated matt~r" 

7 Comment: Same as %638.25 e"cept "litigated matters" added to 

8 conform with present court d~i,ions. 

1 Sec. ~OO. Compensation of other fiduciaries and their 

2 attorneys. The court shall allow and fix from time to time the 

3 compensation for fiduciaries. other than per;;ona! represent,\tives. 

4 and th~ir attorneys for such services as they :;hall re.nder as shown 

5 by an it~miz.;d claim or report made and filed setting- forth 

o what such services cOnSi:-5t of during the period of time they 

7 continue to act in such capacitie$, 

8 Comment: Same as §638.26 except "fiduciaries (other than 

(\ per.onal representative;;)" have been used in lieu of "of 

10 guardians. tru~teea. and receivers" . 

1 Sec. 201. Court officeq as fiduciariea. Judges. referets 

2 . in probate, clerks and deputy clerk, serving as fiduciaries 

3 shall not b~ allowed any compensation for sen·ic~" a" such lidu-

4 daries. 
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5 Comment: New. 

1 Sec. 202. Affidavit relative to compensation. In no case 

2 shall the compensation of fiduciaries and their attorneys 

3 be allowed or paid until there shall have been filed with the 

4 clerk of the district court in which administration of the 

5 estate is pending an affida,it of the fiduciary. or attorney, as 

6 the case may be, stating that there is no contract, agreement. 

7 or arrangement. either oral or written. express or implied. COD­

S tern plating any division of compensation for such services. or 

9 participation therein, directly or indirectly. by any other 

10 person, firm, or corporation with ~uch fIduciary or attorney. 

11 unless it be with a regular and bona fide law partner. or with 

12 one jointly serving with them in the same capacity in relation 

13 to the estate in which such compensation is allowed. in which 

14 ev~nt the affida,it shall show such fact. 

15 Comment: Same as §63S.27 exc~pt for the use of "fiduciary" 

16 instead of "executors, administrators. guardians, trustees. 

17 reC'eivers". 

Sec. 203. Affidavit for corporate fiduciary. In any case 

2 where a corporation is acting as a fiduciary under and by virtue 

3 of the provisions of chapter five hundred thirty-two (532) of the 

4 Code of Iowa. the affidavit required by section two hundred two 

5 (202) shall be executed and made by an officer of such corpora-

6 tion. 

7 Comment: Adapted from §63S.2S. 

1 Sec. 204. Fees of deceased fiduciary. When a fiduciary dies. 

2 his personal representative and his attorney shall be paid out of 

3 the estate assets all fees to which they are entitled before the 

4 assets are turned over to the successor tid uciary. 

• 

• 
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6 Comment: New. 

1 Sections 205 to 209, inclusive, reserved for future Use. 

1 

DIVISION IV-INTESTATE SUCCESSION 

PART 1. RULES OF INHERITA:-ICE 

Sec. 210. Rules of descent. The estate of a person dying 

2 inte~'tate shall descend as provided in Eections two hundred 

3 eleven (211) through two hundred twenty-six (226). 

1 Sec. 211. Share of surviving spouse if decedent left issue. 

2 If the decedent dies intestate leaving a surviving spOuse and 

3 leaving issue, tile surviving SpOus~ shaH receive the following 

4 share: 

5 1. One third in value of all the legal or equitable estates 

6 in real property possessed by the decedent at any time during the 

7 marriage. which have not been sold on execution or other judicial 

8 sale. and to which the surviving "pouse has made no relinquishment 

9 of his right. 

10 2. All personal property that. at the time of death. was, in 

11 the hands of the decedent as the head of (i family, exempt from 

12 execution. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

3. One third of all other personal property of the decedent 

which is not necessary for the payment of debts and charges. 

4. If the pro pert}" received by the surviving spouse under 

subsections one (1), two (2) and three (3) of this section is 

not equal in value to the sum of fifteen thousand dollars, then 

so much additional of the remaining real and per~onal property of 

the decedent that is subject to payment of debts and charges 

against the decedellt's estate, after payment of such debta and 

charges, even to the extent of the whole of the net estate, as 
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Z~ may be neces~Hry t() make the amount ()f fiftet"n thousand dollar$. 

~3 ('omm~nt: AdaptM frvm §~ti36.5. 6-%.1 and 635.7. with th~ 

24 ~Jditional Jlr<lvi~ion that the surviving spoose. where ther~ i~ 

Z."; iS5U~. shall take the whole of the estate up tv the amount 

~'3 <)f $J~.(lOI). ~ee .I(Ines· Estate. 239 low" 1364. 35 ~.W.2d 3(;. 

1 Sec. :!12. Shan' of surviving- spollse where decedent I~ft no 

Z i~~tlc. If the decedt"nt dies intestate leilving a sur\'iving spouse 

3 a.nd It"'avin~ no i~5ue, tht" survIving spou::.e shall receive the 

4 f'.lllowing share: 

5 1. One third in "alue of all the legal or equitable estates 

6 in fcal property P')!':-::'t'ssed by tht'" decedt'nt at any time during 

'j the marriage. which have nut been <old (In execution or other 

8 judicial :;ale. and tCI whkh the surviving spouse has made no 

9 relinqui,hment of his right. 

10 2. All per'Olll.1 property that. at the time of death. was ill 

II the hand., .of th~ decNknt '" the head of a family. exempt from 

12 exel"ution. 

13 :;. One third of all other personal property of the decMent 

1 i whkh j, not nec'e,"ary for the payment of debts and ~harge~. 

15 4. If the property rec'eived by the surviving spou~~ under sub-

16 'ections one (J) :lIld three (3) of this s~ction i~ not equal in 

17 value to the sum of fifteell thousand dollars, then so much addi-

18 tional of the nonexempt real and personal property of the decedent 

l~ remaining after payment of the debts and charges against the es· 

ZO tate, a~ may be nec~,sary (e"en to the extent oi the entire net 

21 estate) to make the amount of fifteen thou,and dollars. 

2~ 5. So much additional of the remaining real and pel':;unal pl'()P-

:!3 etty belonging to the decedent as is nec€sgary to make the entire 

• 

• 
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24 share of the surviving spouse, including the property received 

25 under "ubsections one (1). three (3) and four (4) of this sec-

26 tion. equal in value to the aforesaid sum of fifteen thousand 

27 dollars plus one half of the /let value of the estate over and 

28 above the said sum of filteen thousand dollars and the ,'alue of 

:?9 the exempt pe"sonal property. 

30 

I 

2 

:3 

4 

5 

6 

7 

8 

9 

10 

Comment: Adapted from §636.!l2 . 

Sec. 213. Apprai$al. Prior to the sf.ttlement of every in­

testate estate in which there is a sUl'\'i":ng "l",use. and in 

which appraisal has not been waived by the surviving spouse and 

all the heirs of the d~edent. it shall be the duty of the court. 

upon application of the personal representative. the surviving 

spouse. or any of the heirs of the decedent. to appoint three 

competent disinterested appraisers to appraise such estate and 

to make their report to the court, at such time as the court may 

direct by order, unless the court, after notice, finds further 

apprai"al unnecessary. In such apprai~ement, the homestead, if 

II any, shall be appraised separately. 

12 Comment: Adapted from §636.33. 

1 Sec. 214, Procedure determined by court. At the time it 

2 appoints the appraisers provided for by section two hundred 

3 thirteen 1213), the court shall prescribe the kind of notice and 

4 the method of :;en'ice thereof, whether by publication or other· 

5 wise, 

6 Comment: Adapted from ~636.34. 

1 Sec. 215. )iotice. Such notice shall designate the names of the 

2 appraisers, the time and place of the appraisement, and the date 

3 on which the apprai~ers .hall file with the clerk the report of 

4 their appraisement, directed to all persons interested in such 



S. F. 165 -58-

5 appraisement. 

6 Comment: Adapted from §636.35. 

1 See. 216. Obiedions. All persons interested in such report 

2 and having objections to it and the appraisement, shall file 

3 their objections within ten days after the date fixed in said 

4 notice for the filing of the report of such appraisement. 

5 Comment: Adapted from §636.36. 

1 Sec. 217. TriaL Such objections. if any. shall be tried to 

2 the court a., in equity, and the court "hall enter a final order 

3 in the matter. 

4 Comment: Adapted from §636.37. 

1 Sec. 218. Right of spouse to select property. After such 

2 proceedings, and after payment of debts and charges, the surviv-

3 iog spouse shall have the right to select from the property so 

4 appraised. at its appraised "alue thus fixed, property equal in 

5 value to the amount to which ,he is entitled under section 

6 two hundred eleven (211) or two hundred twelve (212) which selec-

7 tion shall be in "Titing filed with the clerk of court. 

8 Comment: Adapt~d from §636.38. 

1 Sec. 219. Share of others than surviving spouse. The portion 

2 of the estate remaining after the pa,'ment of the debts and 

3 charges, and not distributed to the sur\'i"ing spuuse, as pro-

4 vided in this Code. or if there is no surviving spouse. then 

5 the remaining estate after payment of the debts and charges, shall 

6 descend and be distributed as follows: 

7 1. In equal shares to the decedent's children, unless one or 

8 more of them is dead, in which case the issue of such deceased 

9 child shall inherit his or her share in accordance with the rules 

• 
f' 

• 
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10 herein prescribed. in the same manner as though said ·child had 

11 outlived his parents. 

12 Comment: Adapted from §636.31. 

13 2. If there is no p~rson to take under subsection one (1) of 

14 this section. then to the surviving parents in equal shares; and 

15 if either parent is dead. the portion that would have gone to 

16 such deceased parent. shall go to the survivor. 

17 Comment: Adapted from §§636.32. 636.39 and 636.42. 

18 3. If there is no person to take under either subsection one 

19 (1) or two (2) of this section. the portion un inherited shaII go 

20 to such persons as would have been entitled to take if the par-

21 ents of the decedent had outlh'ed the intestate and had died in 

22 possesidon and ownership of the portion thus falling to their 

23 share. and so on. through their ascending ancestors and their 

24 heirs. 

25 4. If heirs are not thus found under subsection one (1). two 

26 (2) or three (3) of this section. the portion uninherited shall 

27 go to the S"j)Ouse of the intestate; and if the spouse is dead. 

28 then to the heirs of the $pOU$e. according to like rules. U 

29 such intestate has had more than one spouse who either died or 

30 survh'ed in lawful wedlock. it shall be equalIy divided between 

31 the one who is living and the heirs of those who are dead. or 

82 between the heirs of alI such heirs. taking per stirpes and not 

33 per capita . 

34 Comment: Adapted from §636.41. 

35 5. If there is no person who qualifies under either subsec· 

36 tion one (1) .• two (2). three (3) or four (4) of this section. the 

37 intestate property shaII escheat to the state of Iowa. 

1 Sec. 220. Afterborn heirs-time of determining relationship. 
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2 De,cendants and other h~irs of an intestate, begotten before hi. 

:l death but born thereafter. shall inherit a~ if they had be~n born 

4 in the lifetime of the intestate and had 3un'i"ed him. With thi~ 

. 5 exception. the inte,tate Su(c~ssion shall be determined by the 

6 rel~tivn~hip existing at the time of the death of the intestate. 

7 Comment: ~ection ~5 of the Model Probate Code. 

Sec. 221. Illegitimate child-inherit from rrother. Fnless 

2 he has been adopted. an illegitimate chIld shall inherit from 

:3 hi, natural mother. and she from the child. 

4 Comment: Adapted from ~636.45. 

St:c ~~2. Illegitimate child-inherit from father. l·nles$ 

2 he has been au()pted. an ill~gitimate child shall inherit from 

3 hi::; n&fural fdtlH:r wh€n the patenlity is proven during the fa-

4 ther'., bfdlme. '.>r when the child ha$ been r;,{OJ;nized uy the 

5 father af.;. hi:.;. (:hild: but ~uch recognition must have bt'el1 g(:tH!r~,l 

6 and notoriou!o\. or d::.e in writing. l.:nder such circumstan(;~:::.. if 

7 the recognition has been mutual, and the child has not been adopt. 

S ed, the father may inherit from his illegitimate child. 

9 Comment: Adapt~d from §636.46. 

1 Sec. 223. Effect of adoption. A lawfully adopted person and 

2 his heir~ shall inherit from and through th~ adopti,·" parents 

:3 the same as a natural born child. The adoptive parents and their 

4 heir:; ,hall inherit from and through the i,dopted person the same 

5 85 though he were a natural born child. 

6 A lawful adoption terminates al1 right~ of inheritance from, 

7 through and to the natural parents of the adopted person, pro­

S ,·idecl. however. that nothing herein shall limit the right to ill-

9 herit from, through (lr to the natural parent when the natural 

10 IJarent was m~rried to the adopting parent at the time of the 

• 
, 

• 
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11 adoption. 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Comment: New. In part codifies present case law in Iowa. 

Sec. 224. Advancement~-in general. When the owner of prop­

ert)' transfers it as an advancement to 3 person who would be an 

heir of such transferor were the latter to die at that time, and 

the transferor dies intestate, then the property thus advanced 

shall be counted toward the share of the tr..nsferee in the estate, 

(which for this purpose only shall be increa~ed by the value of 

the advancement at the time the advancement was made). The trans­

feree shall have nO liability to the estate for such part, if 

any, of the ad,'ancement as may be in excedS of his share in the 

eMate as thus determined. Every gratuitous inter vh'os tran.­

fer is presumed to be an absolute gift, and not an advancement. 

12 Such presumption i, rebuttable. 

13 Comment: Adapted from section 29 (a) of the Model Probate 

14 Code in lieu of ~636.44. 

1 Sec. 225. Valuation of advancements. An advancement under 

2 section two hundred twenty-four (224) shall be ,'alued as of the 

3 time when the ad\'anC'~ came into possession or E'nJoyment t"lf a$ 

4 of the date of the death of the inte:;tate, whichever tirdt occurs. 

5 Comment: Adapted from section 29(b) of the Model Probate 

6 Code in lieu of §636.H. 

I Sec. 226. Death of ad\'ancee before intestate. If an advan-

2 cee under section two hundred twenty-four 1224) dies before the 

:3 intestate, leaving an heir who takes from the intestate, the 

4 advancement shall be taken into account in the same manner a" 

5 if it had been made dir~etly to ,ueh heir. If ,uch heir is en-

6 titled to a lesser share in the estate than the advanc~ would 

7 have been entitled to, had he survived the intestate, then 
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8 the heir shall be charged with only such proportion of the 

9 advancemellt as the amount he wOllld ha\'e inherited. had there 

10 been no advancement, bears to the amount which the advancee 

11 would have inherited. had there been no advancement. 

12 Comment: Section 29(c) of the Model Probate Code, in lieu 

13 of §636.44. 

PART 2. PROCEDURE FOR OPENING ADMINISTRATION OF 

I~~ESTATE ESTATES 

1 Sec. 227. Administration granted. Where there is no wil!. 

2 administration ~hall be granted to any QlIalified peri'on 011 the 

3 petition of: 

4 l. The surviving spollse; 

5 2. The heirs of the decedent; 

6 3. Creditors of the decedent; 

7 4. Other persons "howing good grounds therefor. 

S Comment: Adapted from ~633.39. 

1 Sec. 228. Time allowed. To tile sllch petition, there shall 

2 be allowed. commencing with the death of the decedent: 

3 1. To the surviving spouse. a period of twenty day"; 

4 Z. To each other class in succession, a period of ten days. 

5 The period allowed each class shall be ad\'anced to the 

6 period allowed the preceding class if there is no member of such 

7 preceding class. Any member of any class may file such petition 

S after the e.xpiration of the period allowed to him it' letters 

9 ha\'~ not been i,sued prior thereto. 

10 Comment: §633.40 rewritten. 

1 Sec. 229. Petition for administration of an inte$tate e~tate. 

2 The I~tition for administration of an intestate estate shall 

3 contain the following: 

• 

• 
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4 1. The name, domicile snd date of death of the decedent. 

S 2. If the decedent was domiciled outside the state at the 

6 time of hb death, a statement that he had property within the 

7 rounty in which the petition is filed, or any other basj~ for 

8 jurisdiction in such county. 

9 3. The name and address of the surviving spouse, if any, and 

10 the name and address of each heir ~o far as known to the peti-

11 tioner. 

12 4. The estimated ,'alue of the property belonging to the dece-

13 dent that might be readily con\'ertible into money. 

14 Comment: I\e ...... 

1 Sec. 230. I\otice in intestate estates. In intestate matters, 

2 the administrator shall, a~ soon as letters al'e i~sued, Cause to 

3 be published once each week for two consecutive weeks in a daily 

4 or weekly newspaper of general circulation published in the coun­

o ty in which the estate is pending, a notice of his appointment 

6 which shall be in sub.,tantially the following form: 

7 Notice of Appointment of Administrator 

8 In the District Court of Iowa 

9 in and for. County. 

10 In the Estate of Probate )\'0 ........ . 

11 Deceased. 

12 You are hereby notified that all persons indebted to said 

13 es(',te are requested to make immediate payment to the under-

14 signed, and creditors having claims against said e~tate shall 

15 tile them with the clerk of the above named district court, 

16 as prodded by law, duly authenticated, for allowance, and 

17 unless so tiled within six months from the ;econd publication 
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18 of this notice (unle.s otherwise allowed or paid) such claim 

19 shall thereafter be forever barr~d. 

20 Dated this. . . day of .......... .. . ..... 19 

21 

22 Adminbtrator of said estate 

23 

24 Address 

26 Attorney for said administrator 

?~ _I 

28 Address 

29 Date of second publication 

30 day of . 19 

31 (Date to be inserted by publisher) 

32 Comment: Provides for notice to creditors in inte.,tate 

33 matters. 

St:ctimlA 2:H to 2:35, inclu:\ive, regen'ed for future us€'. 

DIVISION V-RIGHTS OF Sl'RVIVI:-<G SPOCSE 

PART 1. RIGHT TO TAKE AGAIXST THE WILL 

1 Sec. 236. Right of sur\'i"ing spouse to elect to take 

2 against will. When a married person dies testate as to any part 

3 of hi. egtate, the surviving spOllse shall have the right to 

4 elect to take again"' the will under the provisions of sections 

5 two hundred thirty-seven (237) through two hundrerl forty-six 

6 (246), 

7 Comment: Affirmative statem~nt of present law permitting 

8 >lll'\'l\'ing ,pouse to el~ct t<) take against will. 

1 Sec. 237. Presumption that surviving "PO use elects to take 

• 

• 
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2 under wili. In case the $urvi\'ing spou.,e does not make an 

:l election to l<1ke again~t the will and file it with the clerk of 

4 court within ~ix months after the will is admitted to probate. 

• 5 such ~urviving spouse shall take under the provision~ of the 

6 will. provided. however. that if within such period of ~ix 

~ , months an affidavit is tiled setting forth that such surviving 

8 spou~e i, incapablt to make such election. the court shall 

9 determine whether there _hall be an election to take "gainst 

10 the will in accordance with section two hundred thirty-eight 

II (:~:38); pro\'ided further. that the court on application may. 

12 prior to the expiration of such period of ,ix months. for cau'e 

13 shown. enter an order extending the time for making such elec-

14 tion. 

1.5 Comment: This is similar to §636.26 with the following 

16 changes: 

17 1. The .ix-month period runs from the date the probaw 

18 of the will instead of from the daw of giving notice. 

19 2. The words "surviving ,po use" have bE*:n substituted for 

20 the word "survivor". 

1 Sec. 238. Share of .urvidng spouse who elects to take 

2 against will. If the surviving spouse elect~ to take against 

3 the will, the share of such surviving _po use will be: 

4 1. One third in value of all the legal or "'luitable estates 

5 in real property possegsed by the decedent at any time during the • 6 marrIage, which have not been sold on execution or other judicial 

7 sale. and to which the surviving spouse has made no relinquish-

8 ment of hi. right. 

9 Z. All per:;onai property that. at tht' time of death. \\'a$ in 
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10 tllt' h.lT:d~ l)t the deced~nt :1:' the head of &. family. exempt from 

11 ('xecutimL 

12 ~,nne third ,,f ~II otht'l" per.>('nill prl)pert~· "f the rl~c'dent 

13 that if; not nt'ce:::::;ar~; for tht' pa~ mt'llt of debt~ ~lnd charges. 

II Comment: Thi~ d~fin.s the ,hare of th~ surviving- ,pc'"se who 

l.=) t'1~cts to take against the ' ... ·ill and i$ adapted from §~6a6.:). 

16 636,1 and (:;;;; 7 

Sec. 239. Share to tomhr;,i<.:e h()me.~te~d. Th(' share of tht: ~ur­

:2 \'iving spvUf;e in fmch real E.'!-I.Utte ::;hall h~ set off in ~uch manner 

:l '" t(> include the ordinar,' rlwelling- hOll,e g-iwn by law to the 

4 h,'mci'tead. or '0 much thereof ,,~ will he e<lllal t(, the ~har" allot-

5 t.d t,-, him by ;;ection two l1Undred thirty-eight (2:l8) unle,~ he 

t'i prt'ft'r.~ ~t ditferc-nt ~trr"ngement; but no !-tuch different arrRnge-

7 ment ,h,,11 he pl'rmitted unless there be sufficient property re-

8 maining to pay the claim::: and cha,.g'~s ~g'ain~1 the dt:"ctdtnt'~ 

9 (: .. :::t~,te. 

)0 Comment: Reworded for c1arificati(,n ',f §6:l6.7. 

I Sec. 2~O. Election to occupy home'tead. In intestate 

2 e:::.tate~, or where the surviving gpouse electg to take against 

:3 the will. the survivinl( spouse may, in lieu of his dhare in 

4 the real property po'~e.;~ed I»), the deced.'nt at any tIme during 

:) thpir marriage WhH:h has not been sold on execution or other 

6 Judicial sale. and to which the ::-urviving !'(p()u~e ha~ made no 

7 relin'jlli~hnH'nt of hi, riKht. el.ct to occupy the hOlllestead. 

8 Su,'h electioll ,hall be made and entered of record a, provided 

~I in ~ecti(,n t\\'o hundred forty-five (245). In makin;: slich 

III election. the surviving Sp(lll~e ;;hall hav~ all the rights as to 

II personal property pl'o\'ided in ~ub~ectioM two (2) and three (3) 

• 

• 
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1~ of ,<!Ction two hundre.d thirty-eight (238). In ea~e of failure 

13 to make such election, the right to oecupy the homestead shall 

14 be waived . 

15 

.) 

3 

5 

6 

8 

9 

10 

1 

2 

3 

4 

5 

6 

2 

3 

4 

1 

Comment: Adapted from ~~636.27 and 636.28. 

Sec. :?41. TIme for election to oecupy home,tead. In cas~ 

the ~ur\'iving ~pouse dot'~ not make an election to occupy the 

home.tead and tile it with the clerk within six months from 

the dat.: of the ,e~ond publication of the notice to creditor •. 

it shall be condusiwly presumed that .;uch sun·;"ing spou .• e 

wah'es th., right to make such election. The court on applica­

tion m~i:-. prior to the expiration 0f $uch period of six months. 

for cauSe "hown. enter an order extending the time for making 

such election. 

Comment: !\ew. 

Sec. 242. Rights of election personal to surviving spou,e. 

The right of the sur"i"ing :;pouse to elect to take against the 

will and the right of the sUl'viving spouse to occupy the home­

_tead are personal. They are not transferable. and cannot be 

exercised f'JT him ;uboequent to his death. 

Comment: Adapted from section 37 of the Model Probate Code. 

Sec. 243. Filing elections. The election to take again.t 

the \\'ill :,nd the election tQ occupy the home:;tead shall be 

filed in the office of the clerk. 

Comment: Adapted from section 36 of the Model Probate Code. 

Sec. 244. Incompetent spouse-election by court. In case 

2 an affidavit is filed that the surviving spouse i, incapable 

:~ of making an .I"ction to take aga;n~t the will, or to elect 

~ to OCCllPY the home,tead. the court shall fix " time and place 
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5 of hearing on the matter, and cause a notice thereof to be 

6 sen'~d upon said surviving spouse in slIch manner and for such 

7 time as the court may direct. At the hearing. a guardian ad Ii· 

S tem shall be appointed to repr~sent ;;uch spouse. and the court 

9 

10 

11 

1 

., 

3 

4 

c> 

shall ent~r ~u("h orders as it m&y deem to he for the best 

interests of such person. 

('omment: Adapted from §6:l6.:36. 

Sec. 245. Record of election. The elections of the surviv­

ing spou,e under section two hundred thirty·six (236), two 

hundred forty (240) or two hundred forty-four (244) shall be 

entered on the proper records of the court. 

Comment: Adapted from §636.23. 

1 Sec. 246. Electioll not subject to change. An ele(·tion by 

., 

3 

4 

7 

8 

or on b~half of a surviving spouse to take the share pro\'ided 

in either ,ectinn two hundred thirty-six (236) or two hundred 

forty 1240) or two hundred forty-four (244) hereof once made 

shall be bindin!! and shall not be subject to change except 

for ouch causes as would justify an eqUItable decree for the 

rescission of a deod. 

Comment: Adapted from section 38 of the }Iodel Probate Code. 

PART 2. PROCEDURE FOR SETTING OFF SHARE 

1 Sec. 247. Setting off share of sun'iving spouse when 

2 electing to take against the will-time limit. The share of 

3 the surviving sJlouse under section two hundred thirty-six 

4 (286) m&y be set off by the mutua.! consent of all parties in 

5 Interest. or by referees appointed by the court. An applica-

6 tion to have it set off by referees shall be made in writing 

7 within six months after the second publication of notice of 

• 

• 
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8 the probate of the will. or within one month aft~r the elt<'-

9 tion to take again;;t the will is tiled with the clerk, whith-

10 e\'er i" the longer. The application must describe th~ land 

II in which the share is claimed, and pray for the appointment of 

12 referees to set it off. 

IS Comment: Adapted from ~6S6.9. 

1 Sec. 2'18. Referee-notice. In the absence of mutual consent 

2 to the appointment of refer~e;;. the court shall fix a time and 

3 place for hearing upon such application and of the fact that 

4 referees will be appointed if such application is grant.ed. and 

5 shall pre~cribe the time and manner of the ~crvice of notice 

6 of the hearing, 

i Comment: Adapted from §636.10, 

1 Sec. 249. ~Iode of setting (Iff .hare in real estate. The 

2 referees may employ a surveyor, and may cause th~ shares in 

:l real estate to be set off by legally sufficient land descrip. 

4 tions. They shall make a report of t heir proceedings to the 

5 court as early as reasonably possible. 

6 Comment: Adapted from ~636.1 1. 

I Sec. 250. Report-<lelinquency. The court may require a 

2 report by such a time as it deems reasonable. If the ,'eferees 

3 fail to obey this or any other of its order.>, the court may 

4 discharge them and appoint others in their stead. and impose 

5 upon the tirst referees the payment of all costs previOusly 

6 made. unless they ;;how good cause against it. 

7 Comment: Adapted from 636.12. 

1 Sec. 251. Contirnlstion-new reference. The court may .et 

2 the report for hearing and prescribe the notice to be given 

3 to int~re$ted parties. The court may confirm the report. or 
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·1 may .,~t It aside and r~fer lht' matter to the same or other refer­

,:; e~:'.. at it~ discretion. 

6 Comment: Same ai' ~636.13. 

1 Sec. 252. Confirmation concJusive-po~se'~ion. An order 

2 t()nfirminll a n'port .,f the referees shall be binding and con-

a du:::;ive unltss appealed fr(lm Within thirty days. and the sur-

4 viving !';tlwu::,~ may bring an ILction to obtain pos~e::::.s.ion of the 

ii land set apart to him. 

" Comment: S:.me as ~6:36.14. 

1 Sec. 2.53. Ri",ht contested. :O;othing in sections two hundred 

2 forty-,even (247) through two hundrerl fifty-two (252) shall pre­

:j vent any l.~r:-:.c)n illtt:"n.·:~tt:"d from (.;t}ntron,"rting ~he rIght of the 

.:1 ~un'i\'ing ::;;pous,e to the .... hare thus ~et apart b~fore conflnnation 

,) ()f the report of the referee:', 

6 Comment: Same 85 ~636.15. 

1 Sec. 2.54. Sale-division of proceeds. If It appears to the 

.) 

3 

4 

5 

6 

7 

8 

court. upon application of the personal representative. the sur­

viving spouse. or the rejJort of the referee. that the property. 01' 

any part of it. cannot be ad\·anlageou.ly divided. the e'}urt may 

(,rder the whole. Or all;' part of such property. sold. and the 

:-:;hare of th~ :,urviving sJx)u~e in the proc~eds paId over to him. 

f'omment: Thi. is an enl~rgem~nt of ~6:36.16 providing for 

setting off the share of the sun'l\'ing spou~e. 

1 Sec. ~!)5. Purch"'e of new homestead. 1n case the homestead 

2 i::> ::-old. the :.ourvi\·ing spouse may u:-;e any or ali of her share 

3 to prncurE" H ht-,mestead which shal1 be exempt from liability for 

4 all debt. from which the former home~tead would ha\'e been exempt. 

6 Comment: Adapted from §636.li. 

1 Sec. 256. Security to avoid sale. 1\0 sale shall be made 

• 

• 
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2 under ~ecti(Jn two hundred fift~'-follr (2.54) If anyone inter~::o.t.ed 

3 gll'es security to the s.lti:-:;fatti.)n 1)1" the court, l~ondjtjoned to 

4 pay the ,un·iving- spous" the appraIsed value oj the ,hare with 

:> seven percent interest on the same. within :-iuch rca~l)n~ble time 

6 as the court may fix, not exceeding one year. 

7 ('omment: Adapted from ~6:l6.18. Interest changed from "eight 

8 percent" to ":-3-@'ven pt~r(;ent··. 

Sec. 2,57. Security by wrvi'·ing spouse. If no ,uch arrange­

~ m~nt i. made, the sun'i"ing SpOl1g~ may keep the property by 

3 giving like security to pay the claims of all others int~re~ted 

4 upon like term:;. 

fi Comment: Same a~ §6:;6.19. 

Sec. 258. SaJ~ pr(,hibited. Such sale under ,N·tion tW(' 

2 hundred fifty-four 1~54) shall not be ordered ,', long a, tho,e 

3 in intere~t :4hall express a conrrar~' de .... irt: and agree upon 

4 some mode of sharing and dividing the rent~, profits. or u,e 

5 thereof. or shall con~ent th«t the court shall order the divi-

6 sion of such rents. profits or use. 

.. Comment: Adapted from §636.20. 

1 Sections 259 to 263. inclusive, resen-ed for future USe. 

2 

:, 
4 

.5 

DI\'181O;\ VI-WILLS 

PART 1. GE:s'ERAL PRO\'ISIO:\S RELA T1I\G TO WILLS 

Sec. 264. Dispo>al of property by will. Subjett to the 

rights of the surviving spouse t(, elect to take aga11lst the will 

a, provided by ,ection two hundred thirty-,i" (2:,6), allY per>on 

of full age and ~oulld mind may di,po;;e by will of all hi;; prop­

Hty. exc€pt sufficient to pay the debt$ and tharges against 

6 hi, e;;tate. 

7 Comment: Adapted from §633.1. 
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1 Sec. 265. Procedure prescribed by will. When the interest. 

2 of creditors WIll not thercby be prejudiced, a te.tator may 

3 prescribe the entIre m"nner in which hb est<lte shall be admin-

4 i.tercd, and, als<), the manner in which his affairs shall be 

G conducted until hi;. est.,te is finally settled. 

6 Comment: Adapted from §63,5.,51. 

7 Cros, reference: Section 176. 

1 SeC. 266. Limitation on dispo;.al by will. If the tot.,1 of 

2 the devises in the decedent';. will to corporations organized 

:\ under the ("hapter relating to corporation;; not for profit, 

4 to foreign corporations of a ::;imilar character. to unin('or-

5 porated associ~ltion~ t)f a ~imilar character. Or to a trustee 

6 for the use and benefit of any "uch organization i;. in exce" 

7 of one fourth of the testator's e;.t"te "alued as of the date of 

8 death after the payment of debts and charges, then the sun'iv-

9 ing spouse, ;,ny child, child of a decea;.ed child or parent of 

10 the decedent shall have the right to make an election a, follows: 

11 1. The amount by which such de\,;;.e;. described in this ,"ction 

12 exceeds ,uch one fourth of the te,tator', estate shall be first 

13 determined. 

14 2, Each of such per.ons shal! have the right to elect to 

15 receiw the portion of such exce." to which he would have 

16 been entitled had <uch excess been intestate property, pro-

17 vided, that in no event .hall he receive in the aggregate under 

18 the will and as the result of such election, an amount greater 

19 than he ,,<,uld ha"" recei\'€d had the decedent died intestatt'. 

20 3. Such election shall b. made in writing bl' said person 

21 and filed with the clerk within six months after the ~econd pub-

22 liration of t.he notice of appointment of the personal representa-

• 

• 
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n tive. unless the time is extended by ordtr of eourt. Or unless 

24 an affidavit is tiled under the provi~ions of subsection four 

25 (4) here,)f . 

26 

27 

28 

29 

30 

31 

82 

33 

34 

35 

4. In ea,e an affidavit is tiled within six months after 

the seeond pUblication of the notice of appointment of the 

personal representative that tht ,aid ,ut\'iving 'pou,~. 

child. child of a deceased child or parent is under lel1al 

disability or is otherwi3e incapable of making the election 

provided for in this section. the eourt shall tix a time and 

place ,)f hearing on the matter and cau,e a notIce t hereof to be 

s(::rved upon said per:ion in such n~anntr and for $Udl time as th~ 

court may determine. At the hearing. 3 guardian ad litem ,hall 

be appointed to represent such person. and the eourt shall 

:.\6 enter .ueh orders as it mal' deem to be for the best interests 

37 of such person. 

:lS 5. Any portion of the excess determined under the provisions 

39 of this section which is not distributed under an election pro-

40 vided in this section. ~hall be di~tribl1ted under the will (If 

41 the decedent the ,ame as if no election had been made under sub-

42 section two (2) by anyone. 

43 6. The right of election a, pro\'id~d for in this section 

44 is personal. i. not transferable. and cannot be txercised for 

45 him sub~equent to hi, death. 

46 7. All elections hereunder shall be entered upon the records 

47 of the court. shall be binding. and shall not be subject to 

48 change except for such cause as would justify an equituble 

49 decree for the r~,cis.ion of a deed. 

50 8. In the event that there is more than one devise atfeettd 

51 by the election provided for in this section. any reduction 
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;:)2 shall be made ratabl~' in tht: ab::;.ence of expres:-:. tt:stamentary 

5~ intent t., the contrary. 

34 (\lmment: :\fW. In hl.'lI I)f ~f):t~,:~ 

1 ~t'C 267. Cl111dr~n bt")rn Ijf adoptee aiter eXlK'uti(lll of will. 

'2 \\'h~n a tt.':~ta'(')r faib to pro\,id-= in hi'30 win flw any of his 

~ children born to or ad(lpted by him after the makinJ:! (If 

4 his la~t will. such chIld. Wll~th~r born before or "ner the 

5 tdtator's death. shall r<:eei"e a ghare 1n the estate of the 

G testator t'qu!11 in \'alue to that which hp. would have receh·ed 

7 ir the testator had died int~~tate. unle:;::-. It appears fn.,"1 the 

o will th.:lt such l)mi:5sic..I!I WJs illtentioJutl. 

~', Comment: Substantially . .:;ectil~Jl l!a. Yodt.'1 Probat~ Code. 

1 St:(:. 268. Pr~SlJrrpti(1f) altendin:: de\'j:;e to spouse. \\~here 

., 

:~ 

6 

7 

the h'stator':'. "pOlbe is named ~lS il ... j(>\,is<.;t· in ~ will, it 

.,h;dl he presumed. lllllt:'.'=' tht" intfont j" clear an explIcIt to 

tht"' contr,try. and eX('ept a::; provIded 1!1 sc,:ti(,n hql hllndr~d 

:,f\'l'nly-t\\t) (272). that such devise i:-::. in lieu ()f the inte~tate 

=->h~1re and homestead rights ()f the- ~ur\'i\'ing :=;pouse. 

Comment: A<lapt~d from §6:l:'.2. 

I Sec. 2',9. After acquired property. Any prop~rt~· acquired 

2 by the testator after the making of his will shall pass thereby. 

:; and ill like mannt'l' as if titk then .. t ... ) wel'e \'t!sted in him at 

.J the time of making the will. unle;. the intent is dear and 

~ ~xplicit to the contrary. 

Ii Comment: Adapted from ,~(ti"" ';Ii of the }lc>del Probate Code 

7 as suu::stitute for §6:3:3A. 

S,'c 270. Contractual or mutual wills. "0 will ;hall 

2 bt: <:on:::.trued to be contractual or mutual. unless in :.mch will 

3 the te~tator ghaJJ expressly state his intent that sllch will 

• 

• 
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4 shall be so cOllstrued. 

5 Comment: ~e ...... 

I Sec. 271. Effect of divorce. If after making- a will the 

2 testator is divorcr:d, all provision~ in the will in fa"or of 

:l the testator's spouse so divorced are thereby revoked. 

'I Comment: :-<"w. Adapted from section 53 of the Model Probate 

5 Code. 

I Sec. 272. Partial intestacy. If part but not all of the 

2 estate of a decedent is valIdly disposed of by will, the part 

3 not disposed of by will shall be distributed as pro\'ided herein 

4 for int".!"te estateg. If the testator left a surviving 'pouse, 

5 and the spouse does not elect to take against th~ will. sll('h 

6 .;pouse shall receive. in addition to the property gi\'en to him 

7 by the will, one thIrd of the inte~tate property, and that one 

~ third .hall be subject to the payment of debts and char~e,; again.t 

9 the estate. 

)0 Comment: Adapted from ~e.:tion 23 of the ~fodel Probate Code. 

Sel'. 273. Antilap,e statute. If a de"isee die before the 

2 te,lator, his heirs shall inherit the property devised to him, 

:, ullles. from the term, of the will, the intent i, <.:lear and e,,­

.j plicit to the contrary. 

,5 Comment: Adapted ft'om §tl33.16, 

Sec. 274. Exception to antilapse ,tatute. The de\'ise to 

2 a spou:$e t)f thE: testator. where the ;:4pOUSe doe:; not survive 

3 the testator, .,hall lapse not ..... ith'tanding the provisions of 

4 .ection two hundred seventy·three (273), unless from the terms 

5 of the will, the intent is clear and explicit to the contrary. 

6 Comment: );ew. 
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1 Sec. 27!>. Te~tam~ntary additions to trusts. A de\'ise or be-

2 que.t, the \'alidity of \\'hich is determinable by the la\\' of thi. 

3 atate, may be made by a will to the tru~tee (If a trust estab-

4 lished, or to be e.tablished, by the testator. or b)" the testator and 

5 some other per:-:ton or persons, or by 90me other person or persons. 

6 (including a funeled or unfunded life insurance trust, although 

7 the tru~tor has reaer\'ed some or all rights of owner~hip of the 

8 insurlmce contract.s) if the trust i~ identifiecl in the testator's 

9 will, and if its terms are set forth in a written instrument 

10 (other than a will) executed before or concurrently with the e"e-

11 cut ion of the te,tator', will, or in the \'alid last will of a 

12 person who has predecea_ed the teglator (regal-dies. of the exiat-

1:3 ence, "iz~. or character of the corpus of the trust), The de-

14 vise or bequest shall not be im'alid because the trust is amend-

15 able or revocable, or both, or because the trust was amended 

16 after the execution of the will or after the death of the tes-

17 tator, llnless the testator's will provides otherwise, the prop-

18 erty so devised or bequeathed: (1) shall not be deemed to be 

19 held under a te.tamentary trust of the testator, but ~hall be· 

20 come a part of the trust to which it i. given; and, (2) shall 

21 be admilll.tered and disposed of in accordance with the pro-

22 \'iSlOnS of the instrument or wili setting forth the terms of 

23 thc trust, including any amendments thereto made before the 

24 death of the tegtatol' (regardle", of wh~ther any such amendment 

25 w,,, made before or after the execution of the testator's will), 

26 and, if the testator's will so provide., including any amend-

27 ments to the trust made after the death of the testator. A 

28 revocation or termination of the tru~t l",fMe the death of the 

• 

• 
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29 test«tor shall cau.e the devise 01' bequest to lapse. 

30 Comment: This section is from the Uniform Testamentary Addi-

31 tions to Trust Act and is in lieu of the Model "Pour-Over" 

• 32 Will Act. 

1 Sec. 276. Effect on prior wills. Section two hundred .eventy-

2 th'e (275) shall not invalidate any devise or bequest made by a 

• 3 will executed prior to the effective date of this Code . 

4 Comment: Adapted from Cniform Testamentary Additions to 
Trust 

I) Act. 

1 Sec. 277. l-niformity of intt'rpretation. Section two hundred 

2 ~eventy-th'e (275) shall be so construed a~ to effectuate its 

3 general purpose to make uniform the law of those states which 

4 have adopted a similar provision. 

5 Comment: Section 275 is the :'>Iodel Cniform Testamentary Addi-

6 tion. to Trust Act. 

Sec. 278. Devise of encumbered property. When any property 

2 ,ubject to a mortgage or other lien is specifically devi~ed. the 

3 devisee shall take such property so de\'ised 3ubject to such mort-

4 gage or other lien. unless the will provides expressly or by 

:; nece~S8ry implication that ~uch mortgage or other lien be other-

6 wb~ paid. If there is a testamentary direction to di~charge 

7 such mortgage 01' other lien. the rules of abatement specified 

8 in ~ection four hundred thirty-six (436) of this Code shall be 

• 9 

10 

applied. The term "mortgage or other lien" as used in this sec-

tion shall not include a pledge of personal property. 

11 Comment: Based on section 189 of the )lodel Probate Code. 

PART 2. EXECCTIO~ AND REVOCATION 

Sec. 279. Formal execution. All wills and codicils. except 
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2 as prond~<l in ~ection two hundred eighty-three (~83J. to be 

:, valid. must I). in writing. signed by the te<tator. or by "ome per-

4 $on in his presenre and by hi:::. express direction writing his name 

o thereto. and declared by the testator to he hi. will. and wit-

6 ne.5s~d. a1 hi .... ft!quest, by two c~)mpetent persons wn() $lg'ned ad wit~ 

i nesses In t~e pr~<ence of the testator anel in the presence of 

8 each "ther. pnwided. however. that the validity of the execution 

9 of any will I.)f instrument whi('h Wag executed pri,)r to the efl'ec-

10 ti"e date of th'" Code shall be detennllled by the law in fffeet 

11 immediately prior to the effective date of this Code. 

12 Comment: §63:'.7 revised to eonform with pre5ent Iowa practice. 

1 Stl'. 280. ('()mpetency of wjtnc..·~f.\~:::'. Any person who i::. six-

2 t~n ye~H~ of age. or older, and Whf) jg ('ompetent to be a wit-

3 nes, generally in this state. may act as an attesting witness 

4 to a will. 

5 Comment: Section 46t8) of Model Probate Code. 

1 Sec. 281. interest of witnesses. 1'0 will is invalidated 

2 becau.e attested by an intere"ted witness: but any intere.ted 

:~ witn"'~ shall. unles~ th~ wili is also atte,;t~d bJ' two competent 

4 and dislIlterested witnesse •. forfeit 50 much of the provisions 

5 therein made fol' him as in the aggregate exceeds in value. a:; 

6 of the date of the decedent'" death. that which he would 

7 have received had the t~;;tat(lr died intestate. 1'0 atte~tjng 

8 witness" interested unless he IS devised 01' bequeathed some 

9 portion of the testat(lr'~ e~tate. 

10 Comment: Adapted from 5e<·tlOn 46 of the )Iodel Probate Code 

11 and §6:'3.9. 

1 Sec. 282. Defect cured by codicil. If a codicil to a defe<'-

• 
• 

• 
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2 lively executed will i, duly executt'<i. and such will is clearly 

:l identified in said codicil, the will and th,' codicil shall 

~ be consIdered as one in~trument and the execution of both shall 

.5 be deemed sufficient. 

6 Comment: Adapt~d from §6:33.8. 

1 Set. 283. Wiil executed in foreign state or country. A 

2 will ex~cuted outside thi, ;;tate, in the mode prescribed by the 

:3 law. either of the place where e.xecut<'<l 01' of the testator', 

4 domicile, ,hall be d~emed to be legally executed. and .hall 

5 be of the ,arne force and effect as if executed in the mode 

6 pre~('ribed by the law. of this st.ate, pro\'ided .aid will is in 

7 writing and sub:..criued by the tt'"stator. 

8 Comment: Adapted fTom §633.49. 

Sec. 284. Revocation--cancelJation-revival. A will can be 

2 revoked in whole or in part only be being canceled or destroyed 

3 by the act or direction of the te;tator, with the intention of 

4 revoking it, or by the execution of a subsequent will. When 

.5 done by cancellation, the revocation must be witnessed in the 

f:i same manner as the making of a new will. No wiil, nOr any part 

7 thereoi. which .hall be in any manner revoked, or which shall be 

S or become invalid, can be revived otherwise than by a re-execu-

9 tion thereof, Or by the execution of another will or codicil 

10 in which the revoked or invalid will. or part thereof, is in-

11 corporated by reference . 

12 Comm~nt: Same as §633.10, except last sentence added. La~t 

13 sentence taken from section .55. Model Probate Code. 

PART 3. CCSTODY 

Sec. 285. Custodian-filing-penalty. After being informed 
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2 of the death of the testator, the person having custody of 

3 hi~ will ghall deliver it to the court having jurisdiction 

4 of his ~.'ltate. Every person who willfully refuses or fails 

fi to deliver a will after being ordered by the court to do so shall 

6 be guilty of contempt of court. He shall also be liable to any 

7 person aggrieved for the damage~ which may be sustained by such 

R refu.al or failure. 

9 Comment: Adapted from s""tion 63, )fodel Probate Code in 

10 lieu of §633.17. 

I Sec. 286. Depo.it of will with c1ex-k. The clerk shall 

2 maintain a file for the safekeeping of wills. There shall be 

3 placed therein wills deposited with the clerk by living tes-

4 tators or by pe,"ons on their behalf, and wills of deceas(>(l te3-

5 tators not accompanied by petitions for the probate thereof, 

6 when deposited with the clerk by persons having custody thereof 

7 a" provided in section two hundred eighty-five (285) of this 

S Code. 

9 Comment: Adapted from section 59 (a) of the Model Probate 

10 Code in lieu of §633.11. 

1 Sec. 287. Manner of deposit. Every such will shall be en-

2 closed in a sealed wrapper. The clerk shall endorse thex-eon the 

3 name of the testat"r, the nRme of the depositor, the date of 

4 ctepo,it, and. if provided, the n~rne of the person to be notified 

5 of the dep,,"it ',f such wIll upon the death of the testator. 

6 The c1t'rk shall hold such will until di,poged 'Jf a~ provided 

7 in .ectwn two hundred eighty-eight (288) or two hundred eighty­

S nine (289)_ 

9 Comment: Adal!ted fn'm section 59 (b\ of the Model Probate Code. 

• 

• 
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I Sec. 288. Delivery by clerk during lifetime of testator. 

2 During the lifetime of the te~tator, such will shall be delivered 

3 only to him. or to some person authorized by him by an order in 

4 writing dull' acknowledged. 

5 Comm~nt: Adapted from section 59(c) of the ;\lodel Probate Code. 

I Sec. 289. Deli\'ery by clerk after death of testator. After 

2 being- informtd of th .. death of " tt~tator. the clerk shall noti-

3 fy the per~on, if any. named in the endorsement on the wrapper 

4 of said will. If no petition for the probate thereof has been 

5 filed within thirty days after the death of the testator, it 

6 shall be publicly opened. and the court shall make such orders 

7 as it deems appropriak for the dis"o~itioll of .aid will. The 

8 clerk shall notify the executor nallled therein and such other per-

9 ~on~ as the court ~hall designate of such action. If the proper 

10 venue is in another court. the clerk. upon request. sh,,11 trans­

I I mit such will to such court. but before such transmi"ion, he 

12 shall make a true copy thereof and retain the same in hi~ file •. 

13 Comment: Adapted from section 59 (d) of the ;\Iodel Probate Code. 

PART 4. PROCEDCRE FOR PROBATE OF 

WILLS 

14 General Comment: The following sections, 290 through 304, 

15 inclusive, provide a new procedure for the admission of will~ 

16 without notice. 

I Sec. 290. Petition for probate of will. At the time the 

2 will of a decedent is filed with the clerk. or thereafter. any 

3 interested person may tile a verified petition in the district 

4 court of the proper county: 

5 I. To have the will admitted to probate; 

6 2. For tlw appointment of the executor. 
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7 A petition for probate may be combined with a petition for ap-

8 pointment of the executor, and any person interested in either 

9 the probate of a will or in the appointment of the executor, 

10 may petition for both. 

11 Comment: Kew. 

1 Sec. 291. Contents of petition. A petition for probate of 

2 a will shall state: 

3 1. The name, domicile, and date of death of the decedent. 

4 2. If the decedent ""_ not domiciled in the stat~ at the 

5 time of his death, then, that he had property within the county 

6 in which the petition i~ tiled, or any other basis for juri~dic-

7 tion in such county. 

8 Comment: Kew. 

1 Sec. 292. Petition for appointment of executor. A petition 

2 for the appointment of an executor shall state the name and ad-

3 dress of the person nominated or proposed as executor, and that 

4 such person is qualified to act as executor. If the person pro-

S posed in ~aid petition is not t he person nominated in t he will, 

G the petition shall ~tate the reason why the person nominated 

7 is not proposed as executor. Unless bond is waived in the 

8 will, the petition shall state the estimated \'alue of the prop-

9 erty belonging to the decedent which might be readily converti-

10 ble into money. 

11 Comment: New. 

1 Sec. 293. Hearing upon petition. Upon the filing of a 

2 petition for probate, the court or the clerk may, in its or 

3 his discretion, hear it forthwith. or at such time and place 

4 as the court or clerk may direct, with or without requiring 

(; notice. 

• 

• 
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6 Comment: New. 

1 Sec. 294. Order of preference for appointment of executor. 

2 Letters testamentary may be granted to one or more persons 

8 found to be qualified. Preference for appointment shall be 

4 in the following order: 

6 1. TIle person designated in the will; 

6 2. Any beneficiary named in the will. or a person nominated 

7 by the beneficiaries; 

8 3. Any creditor of the decea~ed. or a per.on nominated by 

9 such creditor; 

10 

11 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 

2 

3 

4 

4. Such other person as the court may find to be qualified. 

Comment. JS' ew. 

Sec. 295. Xonresident executors of resident decedents. A 

nonresident of this state. named as executor in the will of a 

resident of thig state. Inal'. upon application. be appointed 

executor after said will hM been admitted to probate in this 

state. pro\'ided a resident executor be appointed to serve with 

the nonresident executor named in said will. ,,-'<cept that the 

court for good cause shown may appoint the nonresident executor 

to serve alone without the appointment of a resident executor. 

Comment: Xew. 

Sec. 296. Testimony of witnesses. The proof may be made by 

the oral ot· written testimony of one or more of the subscribing 

witnesses to the will. If such testimony is in writing. it shall 

be sub~tantially in the following form executed and sworn to 

5 after the death of the decendent: 

6 In the District Court of Iowa 

7 In and for ........ . County 

8 In the )1aU.,r of the Estate of Probate Xo ........ . 
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9 

10 State of.. ...... 

11 

-84-

.. Deceased 

) 
) ~s 

County ) 

Testimony of Subscribing 

Witne.s on Probate of Will. 

12 I. ... being tir~t duly sworn. state: 

13 I resid~ in the County of ......... State of . 

14 1 knew the testator on the day of • 19 ......... the 

I!) date of the in~trument. the original or exact reproduction of 

16 which is attached her\'to. now shown to me. and purporting to be 

17 the last will and te~tament of the said .... . . ..... decea..ed; I 

18 am one of the subscribing witnesses to said instrument; at the 

19 said date of said instnlment. I knew .. .. the other 

20 subscribIng witness; that .... id instrument was exhibited to me 

21 and to the other subscribing witness by the testator. who de-

22 dared the same to be his last will and testament. and was signed 

23 by the testator at ........ in the County of .. ......... State 

24 of ......... on the date shown in said instrument. in the pres-

25 ence of myself and the other subscribing witne,.; and the other 

26 subscribing witne>s and I then and there. at the request of the 

27 testator. in the presence of said testator and in the presence 

28 of each other. SUbscribed Our names thereto as witnesses. 

29 

30 

31 

32 

33 

34 

3.5 

36 

37 

!'ame of "itness 

Addre~s 

Subscribed and sworn to before me this ........... day of .... . 

19 ....... 

!'otary Public in and for the 

County of 

.... ..... , 

• 

• 
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38 (SEAL) State of .... 

39 Comment: New. Provides for the use of written testimony of 

40 witnes$es, and a form therefor. The form is adapted from that 

• 41 in use in California. V~e of this affidavit in contest of 

42 wills prohibited by section 318. 

1 Sec. 297. Deposition. If it is desired to prove the execu· 

2 tion of the will by depo~ition, rathel' than by use of the affi-

3 davit form pr(,vided in section two hundred nintty·.ix (2~6). upon 

4 application, the clerk shall issue a (om mission to some officer 

.5 authorized by the la,,' of this state to take deposition, with the 

6 will annelCed, and the officer taking the deposition shall exhibit 

7 it to the witnes;; for identification. and. when identified by 

8 him. shall mark it as "Exhibit ..... .. and ('aUge the witness to 

9 connect hi. identification with it a~ such exhibit. Before .end-

10 ing out the commi~sion. the clerk shall make and retain in his 

11 office a true copy of such will. 

12 Comment: This ~ection pre~erves the right of use of depogi-

I" .) tions provided for in ~633.21 where deemed addsable. 

1 S~c, 298. Witnesses unavailable. If all of such witnesses 

2 are deceased Or otherwise not available, then it shall be 

3 permissible to prove said will by the ~worn testimony of 

4 two credible disinterested witnesses that the signature to 

5 the will is in the handwriting of the person whose will it 

6 purports to be, and that the signatures of the witnesses are 

• 7 in the handwriting of such witnesses. or it may be proved by 

8 other sufficient evidence of the execution of such will, 

9 Comment: Adapted from §633.22, 

1 See, 299. Order admitting or disallowing probate of will. 

2 The court or the clerk shall entel' an order eith~r admitting 
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3 said will to probate. or disallowing probate because of insu!-

4 ficient proof thereof. 

6 Comment: New. Kecessary under new procedure. 

1 Sec. 800. Order appointing executor. If a petition for 

2 appointment of an executor has been filed. the order admitting 

3 the will to probate shall include appointment of an executor 

4 thereof. unless the court or clerk shall determine that no ap-

5 pointment should be made at such time. 

6 Comment: New. 

1 Sec. 301. Certifi~te of probate. When a will has been ad-

2 mitted to probate the clerk shall have a certificate of such 

3 fact. endorsed thereon Or annexed thereto, signed by the clerk 

4 and attested by the seal of the court; and. when so certified, 

5 it. or the record thereof, or the transcript of such record 

6 properly authenticated, may be read in evidence in all courta 

7 \\'ithout further proof. 

S Comment: Same 8.8 §633.23. 

1 Set. 302. Record-copy for executor. \ .. 'hen a will has been 

2 admitted to probate, it, together with the certificate herein 

3 required, shall be recorded in a book kept for that purpose, 

4 and the clerk shall cause an authenticated copy thereof to be 

5 placed in the hands of the executor to whom letters are issued. 

6 The clerk shall retain the will in a separate file provided for 

7 that purpose until the time for contest has expired, and promptly 

8 thereafter shall place it with the tiles of $<lid estate. 

9 Comment: Adapted from §633.34. 

1 Sec. 308. Kotice of appointment. On admission of a will 

2 to probate, the executor shall, as soon as letters are issued, 

3 cause to be published once each week for two consecutive weeks 

• 

• 
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4 in a daily or weekly newspaper of general circulation published 

Ii in the county in which the estate is pending. a notice of ad-

6 mission of the will to probate and of the appointment of the 

7 e"ecutor, in which shall be included a notice that any action 

8 to set aside the probate of said will must be brought within six 

9 months from the date of the second publication of said notice 

10 or thereafter be forever barred. and there shall also be in-

11 eluded therein a notice to debtors to make payment, and to 

12 creditors having claims against said estate to file them with 

13 the clerk within six months from the second publication of said 

14 notice. or thereafter be forever barred. 

15 Such notice shall be substantially in the following form: 

16 Notice of Probate of Will. of Appointment of Executor, and 

17 to Creditors 

18 In the District Court of Io\\'a 

19 in and for ......... ' County. Probate No .............. .. 

20 In the Estate of 

21 Deceased 

22 To all persons interested in the e~tate of ... ....... deceased : 

23 You are hereby notified that on the ... .dayof 

24 19 ... , the last will and testament of • deceased. 

25 bearing date the . . .. day of .................... • 19 ........• was admitted 

26 to probate in the above named court and that .. 

27 was appointed executor of said estate. Any action to set aside 

28 said will must be brought in the district court of said county 

29 wjthin six months from the date of the second pUblication of 

30 this notice. or thereafter be forever barred. 

31 Notice is further given that all persons indebted to said 
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a2 estate are request~d to make immediate payment to the under-

33 signed. and creditors having claims against said estate shall 

34 file them with the clerk of the above named district court. as 

:~5 provided by law, duly authenticated, for allowance; and unle.s 

3t) ,0 filed within six months from the seconu publication of this 

:li notice (unle" otherwise allowed or paid) such claim shall there· 

:38 after be forever bal'red. 

Dated thi. day of . • 19 .. 39 

40 

41 

42 

4:l 

44 

Executor of said estate 

Address 

45 Attorney for ,aid executor 

46 

4i Addr.", 

18 Oat., of second publication 

~9 day of .... . ................. 19 

50 (date to b~ inserted by publisher) 

51 Comment: Substitute for §633.46. 

1 Sec. 304. :-<otice where no administration. On admission of 

2 a will to probat~ without admini~tration of the estate. the 

3 clerk shall cause to be published, in the manner prescribed in 

4 the preceding section. a notice of the admission of the will to 

;; probate in which shall b~ includ~ a notice that any action to 

6 set aside said will must he brought within six months from the 

i date of the second publication uf said notice or thereafter be 

8 barred. 

• 

• 
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9 Such notice shall be sub.tantially in the following form: 

10 ?\otice of Probate of Will 

11 In the District Court of Iowa 

12 in and for .. County. 

13 In the Estate o~ Probate ~o ........... . 

14 Deceased 

1.5 To all persons interested in th~ estate ot deceased: 

16 You are hereby notified that on the day of.. ... ....... , 

Ii 19 .. , the last will of . 

18 date the .. da~' of ..' ,19 

., decell.'led, bearing 

.• was admitted to 

19 probate in the above named court and there will be no presellt 

20 admini;ltration of the estate. Any action to set aside said will 

21 must be brought in the di~trict court of said count~· within six 

22 months from the date of the ;econd publication of thi$ notice 

23 or thel'e;,fter be forever barred. 

24 Dated this. 

25 

26 

27 

day of 

28 Attorney for said estate. 

29 Dnte of second publication 

30 . da)' of . 

. 19 .. 

Clerk of the district court 

.. 19 

31 (Above date to be inserted by publisher) 

32 Comment: !\ew. Provide, fQr admis.ion of will. without admin-

3.3 istrntion, as .. muniment of title. 

1 Sec. 305. Record in foreign county. Whene\'er it shall appear 

2 that the testator died sei7.ed of real ~state located in a county 

3 of this state other than that in which probate is granted. a com-

4 plete trallscript. properly autheIlticated, ,)f the record entry 
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5 of the order of court admitting the will to probate, and, if a 

6 copy of such will is not contained therein, a certified copy 

7 of 3uch will shall be attached thereto. and the same shall be 

8 tiled by the clerk in the office of the clerk of the district 

9 court in slIch other county, who ~hall cause the same to be entered 

10 in the prouate docket, and said transcript shall be recorded 

11 in full in the book kept for the recording of wills in such 

12 county. When;;o recorded. such record may be read in evidence 

13 in all courts WIthout further proof. 

14 Comment: Same as §633.2o. 

15 Cross reference: Sections 403 and 404. 

1 Sec. 306. C05ts of transcript. The CO$t of 5uch transcript 

2 and of the recording thereof shall be taxed against t he estate 

3 of the dec~dent unless administration thereof is closed. in 

4 which event it shall be paid by the owner of the real estate 

)) involved. 

6 Comment: Same as §633.26. 

PART 5. ACTIONS TO SET ASIDE OR CONTEST OF WILLS 

1 Sec. 307. Setting asid~ probate of will. Any interested per· 

2 ;;on may petitIon to set aside the probate of a will by tiling a 

3 written petition in the probate proceedings. The petition for 

4 such purpose ,hall state the grounds therefor. 

D Comment: Adapted from section 72 of the }Iodel Probate Code. 

1 Sec. :308. Time within which petition must be tiled. A peti. 

2 tion to conte~t or set aside the probate of a will must be 

3 tiled in the court in which the will was admitted to probate 

4 within six months from the d:>.te of second publication of notice 

5 of admi~sion of such will to probate and not thereafter. 

• 
, 

• 
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6 Comment: Adapted from §614.1 (3) and shortens period of 

7 limitations to six months. 

I Sec. 309. Objections prior to ndmission of will to probate. 

Z Nothing herein contained ~hall pre,'ent any interested person from 

S tiling objections to probate of a proposed will prior to probate 

4 thereof. If such objections are filed prior to the admission 

5 of the will to probate. the "'ill shall not be admitted to pro-

6 bate pending trial and determination a~ to whether or not said 

7 instrument is the last will of the decedent. 

8 Comment: Designed to protect the same rights that a party 

9 now has under the present Iowa law. 

1 Sec. 310. Contest or objection shall be tried as a law action. 

2 An action objecting to the probate of a proffered will, or to 

3 set aside a will, is triable in the probate court as an action 

4 at law. and the Rules of Civil f'l-ocedure governing law actions, 

5 induding demand for jury trial. shall be applicable thereto. 

6 Comment: Codification of present Iow& law. 

I Sec. 311. Joinder of partie,. In all actions to contest or 

Z set aside a will, all known interested parties who have not 

3 joined with the contest.,n!s as plaintiffs in the action, shall 

4 be joined with proponent~ as defendants. When additional inter­

S ested parties become known, the court shall order them brought 

6 in as party defendants. All such defendants shall be brought 

7 in by serving them with notice pursuant to the Rules of Civil 

S Procedure. 

9 Comment: This section is entirely new. 

1 Sec. 312. Election of defendants to join with contestants. 

2 Any person named as a defendant in an /lction to contest or set 

3 aside a will may, at time of appearance, or by leave of court 
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4 at any time therufter. elect to join with the contestants. 

5 Comment: :-'-ew. 

Sec. :H:l. Taxation of co~ts. The court shall tax the cost~ 

2 in an action to contest Ot· ~et aside a will. :-10 costs shall 

a be taxed against a losing party who ha, been joined in the 

"1 action but whl.l dOes not appear. 

5 Comm~nt: ~ew. 

I S~C. 314. Allo\\'anc~ for defending will. When any per.on 

2 is d",;gnated 'IS ~xeeutor in a wiIl. or has been appointed 

:3 as executor. and defends or prosecutes any proc€eding~ in good 

4 faith and with just cau~e. whether snccessful Or not. he shaH 

5 be allowed out of the e,tate his nec~~sarr expenses and dis-

6 bUrsement.,. including reasonable attorn~)' fees in such proceed-

7 ings. 

8 Comment: Adapted from ,ection 104 of the Model Probate Code. 

1 Sec. 315. :-Iotice to devisee, in other wills. If the ground 

2 of objection is that another will of the decedent has been db-

3 covered. each devisee nam~d in ~uch other will shall be joined 

4 in the action. 

5 Comment: Adapted from section 74(b) of the Model Probate Code. 

Sec. 316. Where will is tiled after letters of administration 

2 have been gr3nted. If. after letters of administration have 

3 been granted. a will of the decedent is admitted to probate. such 

4 Idters of administration are thereby revoked. and the person 

5 to wh':om such INters were issued sh"ll promptly tile a final 

6 report :.nd make an accounting to the court. 

7 Comment: ~ew. Adapted from section 75 (bl of th~ )Iodel Probate 

8 C"de. 

• 

• 
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1 Sec. 317. Where will is filed after letters testamentary 

2 have been granted. If. after a will has been admitted to pro-

3 bate. another instrument purporting to be the will of the dece-

4 dent, which has not been previously presented for probate, is 

S tiled, the court shall determine wheth~r or not the former grant 

6 of l~tter' should be revoked pending determination of which in-

7 ,trument constitute~ the will of the decedent. 

S Comment: New. Adapted from section 75(b) of the )Iodel Probate 

9 Code. 

1 Sec_ 318. Presumptions. If the lack of the due execution of 

2 a will constitutes a ground for objection, the burden of proof 

3 of such due execution shall be on the proponent regardl~ss of 

4 wh~ther or not the wiJI has been theretofore admitted to probate 

5 and proof 0f such exeeution shall not be made by affid:lvit as 

6 provided in ~ection two hundred ninety-six (296). 

7 Comment: New. 

1 Sec. 319. Declaratory Judgment to determine last will. The 

2 executor or any person named as (\ beneficiary in a will may bring 

3 an action for a declaratory judgment to have sllch will declared 

4 to be the la$t will of the decedent. In such action, nil known 

5 interested person~, including heirs of the decedent and persons 

6 Ilamed as beneficiaries in said instrument and other known instru-

7 ments purporting to be wills of the decedent. shall be joined <15 

8 partie~ . 

9 Comm~nt: Adapted from R.C.P. 264. 

1 SectioM 320 to 329, inclusive, reserved for future use. 
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DIVISION VIl-AD~lINISTRATlON OF ESTATES OF DECEDENTS 

PART 1. GE:-<ERAL PROVISIO)lS 

LIMITATION 

1 Sec. 330. Character of proceedings. The administration of 

2 the estate of a decedent from the tiling of the petition for pro-

3 bate and admission ()r for administration until the order approv-

4 ing the final report and discharge of the last personal reprei!en· 

5 tative shall be considered a3 one proceeding for purpOdes of 

6 jurisdictivn. Such entire proceeding is a proceeding in rem. 

7 Comment: Adapted from section 62 of the ~rodel Probate Code. 

1 Sec. 331. Limitation of administration. Probate of " will. 

2 original administration of an intestate estate, or ancillary 

:3 admini.tration of an estate, shaH not be granted after five 

4 year. from the death of the decedent, whether he die within or 

5 without this state, unlesd a petition therefor is tiled prior 

6 to the expiration of the ti"e-yeal' period. 

7 Comment: ~633.47 rewritten. 

EXEMPT PROPERTY A)lD Il,SCRA)lCE 

1 Sec. 332. Exempt personal property. When the decedent left 

2 a sun'iving spouse all personal property, which in the hands of 

3 the decedent as head of a family would be exempt from e..'Cecution, 

4 after being inventoried and appraised, shall be set aside to the 

5 surviving spouse, and be exempt in the hands of such surviving 

6 spouse as in the hands of the decedent. 

7 Comment: Adapted from §S35.7. 

1 Sec. 333. Proceeds of insurance. The avails of any life or 

2 accident insurance, or other sum of money made payable by any 

3 mutual aid or bene"olent society upon the death or disability 

• 
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4 of a mtmber thereof. are not .ubject to the debts of the dece-

5 dent. except by contract or by express provision in the will. 

6 and shall be disposed of like other property left by the dece-

7 dent. 

8 Comment: Adapted from §635.8. 

1 Sec. 334. Survi\'ing spouse included as "heir". The words 

2 "heirs" and "legal heir3··. and other equivalent words used to 

3 designate the beneficiarie~ in any life insurance policy or 

4 certificate of member.hip in any mutual aid or benevolent asso-

S ciation. where no contrary intention is expressed in such instnt-

6 ment. shall be construed to include the surviving husband or 

7 wife of the insured. 

8 Comment: Same as §635.10. 

I Sec. 335. Share of survi\"or. The share of such survivor 

2 in the proceeds of such policy or certificate made payable as 

3 aforesaid shall be the ~ame a~ that provided b~' law for the dis-

4 tribution of the personal propert)· of intestate •. 

I; Comment: Same as §635.11. 

WRONGFUL DEATH 

1 S~c. 336. Damages for wrongful death. When a wrongful act 

2 produces death. damages reco\'ered therefor shall be dispo$ed of 

3 as personal propert,' belonging to the estate of the deceased. 

4 but if the deceased leaves a spouse. child. or parent. it shall 

5 1I0t be liable for the payment of debts of the estate except debt • 

6 and charges of the first. second. third and fifth classes. 

7 Comment: Adapted from §635.9. 

1 Sections 337 to 341. indusi\'e. resen'ed for future UBe. 

PART 2. TE~IPORARY ADMINISTRATION 

1 Sec. 342. Temporary administration. ·When. from any cause. 
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2 probate of a will or administration cannot be immediately 

3 In·arlted. a temporary admini,trator may be appointed to collect. 

4 manage. preserve and dispose of the property of the deceased. 

5 as t he court may prescribe. and no appeal from .ueh appoint· 

6 ment shall prev~nt hi~ proceeding in the discharge of his duties. 

7 Comment: Adapted from ~633.41. 

1 Sec. 343. Inventory-presenation of pl'C>perty. Such tern· 

2 porary administrator shall make and tile an inventory of the 

3 l)r<)pery of the deceased in the eame manner as i. nquired of 

4 personal rcpresentative~. and shall preserve such property 

5 from injury. and may do all needful acts under the direction 

6 of the court. including the 5al~ of property and the payment of 

7 claim, as directed by the court. Upon the granting of adminis-

8 tration. the powers of the temporary adminbtrator shall cease. 

9 and the administration of the e~tate shall be transferred to 

10 the personal repre$entati\'e to whom letters are granted. 

11 Comment: Adapted from §633.42. 

1 Section:; 844 to 348. inc\u,ive. resernd for future use. 

PART 3. TITLE A~D POSSESSIOK OF DECEDE::-<T'S 

PROPERTY 

1 Sec. 349. Security to sustain de\'ise or bequest. When a 

2 per,on by his will makes such a disposition of his property as 

3 to prejudice the rights of creditors. the will may be sustained. 

4 by giving security to the satisfaction of the court for the 

5 payment of the debts and charges to the extent of the value of 

6 the property devised. 

7 Comrr.ent: Adapted from §635.19. 

1 Sec. 350. Title to decedent's estate-when property pa.~ses-

2 possession and control thereof-liability for admini3tration 

• 
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4 

5 

6 

3 expenses, debts and family allowance. Except as otherwi"t pro· 

vided in this Code, when a person dies. the title to his prop· 

erty. real and per.onal. passes to the person to whom it is 

devised by his last will, or, in thp absence of such disposi-

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

tion. to the persons who succeed to his estate as provided in 

this Code, but all of his property shall be subject to the pos­

session of the personal representative as provided in section 

three hundred tifty-one (351) and to the control of the court 

for the purposes of administration. sale. or other disposition 

under the pro\';sions of law. and such property. except home· 

stead and other exempt property, shall be chargeable with the 

payment of debts and charges against his estate. There shall 

be no priority"" between real and persCll1RI property, except as 

provided in this Code or by the will of the decedent. 

Comment: This statute is based on section 300 of the 

California Probate Code. It codifies the present Iowa rule 

with re3pect to title upon d~ath in the case of real estate 

and adopts the same rule with respect to personalty. See 

21 21 Iowa L. Rev. 793 (1936). 

1 Sec. 351. Possession of real and personal property. Every 

2 personal representath'e shall take possession of all the 

3 real And personal property of the d~cedent, except t he home· 

4 stead and other property exempt to the ~urviving spouse. The 

5 personal representative may maintain an action for the posses-

6 sion of such property or to determine the title to said property. 

7 Comment: );ew. 

1 Sec. :352. Collection of rents and payment of taxes and 

2 charges. l'nless otherwise provided by tht will. the personal 

S represent..~tive shall collect the income from such property. 
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4 pay the taxes and fixed charges thereon and apply the balance 

5 of such income to general estate obligations. l'nle.$ other-

6 wige pl"(l"ided. any unexpected portion of such income dhalll>e-

7 come a part of the general as~ets of ~uch estate. 

8 Comment: Xew. 

1 Se.::. 353. Surrender of possession upon application b~' per· 

2 gona\ repre5i(·ntative. lipon application by the pen~onal repre-

3 sentative. and "fter such notice. if any. as the court may 

4 pre.cribe. for good cause .hown. the court may enter an order 

5 authorizinA' said per$onal representative to surrender any of 

6 such property to the person or persona who. under the will or 

7 under the rule, (If inte.tate succe"ion. will ultimately be 

8 entitled to ~uch property. 

9 Comment: l-:ew. 

St:(·. 354. Surrender of po .. ession upon application by any 

:? inter~skd per,on. Upon application of any intere,ted per~on 

:~ and after such noti('e to the personal repredentative and to such 

4 other per,ons. if any. :IS the court may pre.,clihe. and for good 

5 caus.e ::;hoWJl. the court may ent~r ,m order authorizing said per-

6 sonal representdti\'e to ,urrender any of such property to the 

7 penon or person, who, under the will or under the rules of in-

S tegt:.te Sllcce"ion. will ultimatel~' be entitled to gllch propert\". 

9 The court mal' require a bon.1 or other ,ecurity c(JOditioned as 

10 it may determine in connection with the delivery of such property. 

11 Comment: !\ew. 

1 Sec. 35~. Delivery of ;;pecific devi.e after nine month,. en· 

2 I~ss the court. for cause ;;hown. determines that the posges;;ion 

3 of the. personal reprp.,en(a(i\'~ shall continue for a longer period. 

4 the personal representative shall deliver all speCifically de\'ised 

• 
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5 property to the devisees entitled thereto after the expiration of 

6 nine months from the date of appointment of the personal represent· 

7 alive. Thb section ~hall not preclude the court from directing 

8 that ~uch delivery be made before ,uch period has eltpired. nor 

9 ~hall the personal representative be prevented from _ooner set· 

10 tling the estate and delivering such property. 

11 Comment: ~ew. 

1 Sections 356 to ;~60. inclu~ive. reserved for luture use. 

PART 4. I!\VENTORY 

1 Sec. 361. Inventory and report. Within sixty da;';; after 

2 his qualification. unless a longer time ;;hall ue granted by the 

3 court. the personal representati"e shall tile with the clerk. 

4 in duplicate. a verified. full and detailed repurt and im'entory 

5 of the property of the d~ce"sed. sO far as the ~ame ha.~ come 

6 to his kn<'wledge. as follows: 

7 1. Name. age and last residence of decedent. 

8 2. Date of death. 

9 3. Whether decedent died testate or intestate. 

10 4. Name and post ·office address of personal representative. 

11 5. Name. age and post·office address of ~ur\'iving spouse. if 

12 any. 

13 6. If test .• t", name. age. relation.hip and post·off',ce 

14 addre_~ of each benefiri:try under will. 

15 7. If te~tate. the name. age :tnd address of each child. if 

16 an),. born to or adopted by decedent after e.xecution of Ihe will. 

17 8. If intestate. name. age. relationship and !-,ost-office 

18 address of each heir. 

19 9. Im'entory of .. II the real estate of the decedent in the 
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20 state of Iowa. giving value and accurate description of each 

21 tract. 

22 10. Any real property located outside of the st.ate of Iowa 

23 not otherwise reported. 

24 11. Personal property regarded as exempt from execution. 

25 12. All personal property. 

26 13. All propert)" whether subject to probate or not, not other-

27 wise listed which is subject to t he Iowa inheritance tax as 

28 provided in chapter four hundred fifty (4.50) of the Code of Iowa. 

29 14. A statement as to whether or not there is any property not 

30 therein inventoried which must be reported for federal estate tax 

31 purposes. 

32 Comment: §635.1 revised. 

I Sec. 362. Filing mandatory. Such inventory must be tiled 

2 in all cases. notwithstanding the provisions of any will or the 

3 action of any heirs or devisees waiving the filing thereof, and 

4 no administration shall be closed until the same has been tiled. 

5 Comment: Adapted from §635.4. 

I Sec. 363. Reporting failure to court. The failure of the 

2 personal representative promptly to make said inventory and 

3 report shall be forthwith reported by the clerk to the court 

4 for such order a~ may be necessary to enforce the making and 

5 filing of the same. 

6 Comment: Adapted from §635.2. 

I Sec. 364. Supplementary inventory. Whenever any additional 

2 information or property not mentioned in the inventory comes 

3 to the knowledge of a personal representative, he ~hall make a 

4 supplementary inventory thereof, such supplementary inventory 

5 to be tiled within thirty days after such discovery. 

• 
• 
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6 Comment: Based on seetion 121 of the ::.todel Probate Code in 

7 lieu of §635.,3. 

1 Sec. 365, Appraisement. Property belonging to the estate 

2 need not be appraised unless required for inheritance tax pur-

3 poses under the provisions of this Code, or by order of court. 

4 Comment: Substitute for §§635.5 and 63.5.6. 

Sec. S66. Debta of executor. The naming of an), person as 

2 executor in a will shall not operate as Ii discharge or bequest 

3 of any right of action owned by the testator against such per-

4 sons, if it is a right that otherwise survives against such 

5 person. Every such right of action shall be included among the 

6 assets of the decedent in the inventory. 

7 c<>mment: Codification of present Iowa case la\\'. 

I Sec. 367. Inventory and apprai3ement as e\·idence. Inven-

2 tories and appraisements may be gh'en in evidence in all pro-

3 ceedings, but shall not be conClusive, and other evidence may 

4 ~ introduced to vary the effect thereof. 

5 Comment: New. Section 123 of ::'lodel Probate Code. 

1 Sec. 368. Property for payment of creditor's claims. The 

2 property liable for the payment of debts and charges against 

3 a decedent's estate shall include all property transferred by 

4 him with intent to defraud his creditors or any of them, Or 

6 transferred by any other means which is in law void or voidable 

6 as against his creditors or any of them; and the right to reeover 

7 such property, so far as neces;;ary for the payment of the debts 

8 and charges agninst the "state of the decedent, shall be exdu· 

9 givel), in the pel',qonal representative, who shall rake such .• teps 

10 as may be necessary to recover the same. Such property shall 

II con3titute general assets for the payment of all creditors. 
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12 Comment: :-lew. Based on section 125 of ~Iodel Probate Code. 

13 The only comparable provision in the Iowa law i. contained 

14 in ~635.16. 

Sections 369 to 373. inclusive. reserved for future use. 

PART 5. ALLOWANCE FOR SURVIVING SPOUSE AKD MI:-IOR 

CHILDRE:-I 

I See. :374. Allowance to surviving spouse. The court shall, 

Z upon application. get off .. nd order paid to the surviving spouse, 

3 as part of the C09ta of admini9tration, sufficient of the dece-

4 dent's property as it deems reasf>nable for the proper support 

5 of the surviving spouse for the period of twelve months follow-

6 ing the death of the decedent. When ~aid application is not 

7 made by the pers(lI\al representative, notice of hearing upon the 

8 application shall be given to the p"rsonal represent.,tive. The 

9 court shall t.~ke into consideration the ,tat ion in life of the 

10 Hlno jying spOU$e and the assets and condition of the estate. 

11 The allowance shall also include such additional amount as the 

12 C<)lIrt deem, reasonable for the proper support, during such pe· 

I~ riod. of dependents of the dec~de.nt who reside with the surviv-

14 ing spOU$e. Such allowance to the surviving spouse shall not 

15 abate upon the death or remarriage of ;;uch spouse. 

16 Comment: Adapted from §635.12. 

Sec. :37!>. Review of allowance to surviving dPouse. The court 

2 may, upon the petition of the spouse, or other person interested, 

3 and after hearing pursuant to notice to all interested partied, 

4 review such allowance and increase the same. 

5 Comment: :-lew. 

1 Sec. 376. Allowance to minor children who do not reside with 

• 
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2 surviving spouse. The court may also make an aHowance to the 

3 mInor children of the decedent. who do not reside with the sur-

4 viving spouse. of such an amount as it deems reasonable in the 

a light of the assets and condition of the estate. to provide for 

6 their proper support during such period of twelve m()nth~. 

7 Comment: Kew. 

1 Sec. 377. Review of allowance to minor children. The court 

2 may. upon the petition of any intere.ted person. review the al-

3 lowance made to the minor children who do not reside with the 

4 surviving spouse and may increage or dec.rease thE same and make 

5 such other ord~rs ,,~ it may deem proper. 

6 Comment: Kew. 

1 Sections 378 to 382. inclusive. resen'ed for future use. 

PART 6. SALE OF PROPERTY 

1 S~('. :3&.3. \\'hen power given in will. When power to sell. mort-

2 gage. lea,c. pledge Or exchange property of th" e~tate has been 

:3 given to any personal representative und~r the terms of any will. 

4 the statutory requirem~nb with rderence to procedure for .uch 

5 purposes shall not apply. 

6 Comment: ~ew. Present Iowa case law. 

1 S~c. 384. Equitable conversion and power of sale. A testa-

2 mentar), direction to ,ell real property. and the exercise of a 

3 testamentary power of sale of real property .• hall constitute 

4 an equitabl~ conversion of real estate into personal property • 

5 but shall not affect distribution of the estate under the pro-

6 vision. of the will. 

7 Comment: );'ew. 

1 Sec. 385. Conversion. 

2 1. When realty treated as personalty. Real property acquired 
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3 by the personal representative by the completion of foreclo~ttre 

4 procePdings. or by the forfeiture of real estate contract~. after 

5 the death of the decedent shall be deemed to be per;;onal property 

6 for the purpose of admini.tration and distribution of the egtate . 

. , 2. When IJC"onalty treated as realty. In all cases t,f gale 

8 of real propert}· hy a p~r.onal repre."ntative under order of 

9 court. the ","plu. of the procee<i:< of such sale remaining after 

10 the payment of debts and charge. ;;ha\l be deemed to be real 

11 property and disposed of in the same proportions as the real 

12 property would have been if it had not been sold. 

13 Comment: Based on section 127 of ~Iodel Probate Code. 

I Sec. 386. Sale. mortgage. pledge. lease or exchange of 

2 property-purposes. Any real or person;\1 property belonging to 

a the decfdent. except exempt personal property and the home,tead. 

4 if set off. may be sold. mortgaged. pledged. leased or exchanged 

5 for any of the following purposes: 

I) 1. The payment of debts and charge., again.t the estate: 

7 2. TI:e ili.trihutioll of the c,tate or any part tbereof: 

8 3. Any other purpose in the be;;t interests of the estate. 

9 Comment: X ew. Adapted from ~§635.2I. 635.22 and 635.23. 

1 Sec. 387. Sale of personal property. Personal property 

2 belonging to the estate may be .old and transferred as follows: 

3 1. Personal property of a peri;;hable nature and personal 

4 property for which there ig a regularly estabJi~hed market 

5 may he sold bv the per.onal repreoentative without order of 

6 court. 

7 2. Any p."onal property belonging to the decedent rna" b~ 

8 sold. mortgaged. exchanged. pledg-ed or leailed under order of 

9 .. court by the personal N'pregentative with or without notice as 

• 
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10 the court may determine. 

11 Comment: New. and ad..pted from §635.21. 

1 Sec. 388. Petition to .tll. mortgage. exchange. pledge or 

2 le"~e pr0perty. A petition to sell. mortgage. exchange. pledge 

3 or lease any real or personal property shall set forth the rea-

4 ~ons for the application and describe the property im'oh'ed. 

5 It rna)' apply for different authority as to separate part.~ of the 

6 property; or it rna)' apply in the alternative for authority to 

7 sell. mortgage. ex~hange. pledge or lease. Whene"er it i~ for 

8 the best interest~ of the estate. r~al and personal property 

9 of the egtate may be sold. mortgaged. exchanged. pledged or 

10 leased a;; a II ni t. 

11 

1 

2 

3 

4 

6 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Comment: New. 

Sec. 389. Notice and hearing on sale. nlOrt[!age .• xchanl1'e. 

pledge or lease of property. t;pon the filing of the petition. 

the court shall fix the time and place for the hearing thereof. 

provided. however. that as to personal property the court may. 

in its discretion. hear the petition without notice. In those 

instances where notice is required. the notice shall state 

briefly the nature of the application and shall be such noti~e 

as th~ court mal' prescribe. At the hearing and upon "ati~factor: 

proof. the COllrt may order the sale. mortgage. exchange, pledge 

or lease of the property described. or an)' part thereof. at ;;uch 

price and upon such terms and conditions as the court mayall, 

thorize. In any tran:;.action involving only personal property. no 

report or confirmation shall be necessary except as required by 

the court. When a claim secured by a mortgage on real property 

is. under the pro\'isions of this Code. payable at the time of 

distribution of the estate or prior thereto. the L'ollrt may 
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17 with the consent of th~ mortgagee. order the sale of the real 

18 property subject to the mortgaJ{e, but such COMent shall release 

19 the estate should a deficiency later appear. 

20 Comment: ~ew. 

1 Sec. 39(1. Leasing f(lr te~m of not to e:<c~d one year. The 

2 personal representative may lease any property not specifically 

3 de\"i,~d for a period of not to exceed one year without order of 

4 court and without notice. 

5 Comment: :\ew. 

1 Sec. 391. Quieting adverse claims. Upon any petition to 

2 sell or mortgage real property, the court shall have power to 

:l inv€stigate and determine all questions of confiicting and con­

-1 trU\'erted title. remove douds from any title or interest in-

5 '·oll·ed. and invest purcha,.rs or mortgagees with a markeuble 

G title to the property sold or mortgaged. \Vhen the petition to 

7 sell or mortgage :leeks such relief, notice shall be given as 

S pro\'ided by the Rules of Ch·jJ Procedure, and subsequent pro-

9 cl'edings shall be in the manner of an equiuble action, and 

10 .hall be govern~d by suth Rules. 

11 Comment: Adapted from section 162 of the !I:!odel Probate Code 

12 and gh'es the cou.-t jurisdictIOn to try title to property 

13 involved in estate proceedings in probate. 

1 Sec. :l92. Terms of sale. In all sales of property, the court 

2 may authorize credit to be given b}' tlle personal repre~.entative 

3 Oil such terms as the court may prescribe. Credit for more than 

4 twelve months ~hal! be extended only after hearing pursuant to 

.5 notice to interested parties. 

6 Comment: Adapted from §63.5.27. 

1 Sec. :393. Purchase by holder of lien. At any sale of real 

• 
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Z or personal property upon which there is a mortgage. pledge or 

3 other lien. the bolder of such lien may become the purchaser, 

4 and may apply the amount of his lien on the purchase price in 

5 the following manner. If no claim thereon has been filed or 

6 allowed. the court. at the hearing on th~ report of sale and 

7 for confirmation of the sale. may examine into the yalidity and 

8 enforceability of the lieD or charge and the alllount due there-

9 under and secured thereby. and may authorize the personal repre-

10 sentative to accept the receipt of such purchaser for the amount 

11 due thereunder and secured thereby as payment pro tanto. If such 

12 mortgage. pledge or other lien is a valid claim against the 

13 estate and has been aJlow!'(\. the receipt of the purchaser for 

14 the amollnt due him from the proceeds of t he sale is a payment 

15 PI'\) tanto. If the amount f,.r which the property is purchased. 

16 whether "r not a claim for it has been tiled or allowed. is in-

11 sufficient to defray the expenses and di;charge hi" mortgage. 

18 pledge or other lien. the purchaser must pay an amount ,mfficient 

19 to pay the balance of 8uch expens~s. ~othing permitted under the 

20 terms of this ~ection shall be deemed to be an ~Jlowance of a 

21 claim based upon such mortgage. pledge or other lien. 

22 Comment: Section 156 of the Model Probate Code. 

1 Se~. 394. Order to sell. mortgage. pledge. exchange or lease 

2 to be refused if bond given. An order authorizing a personal 

3 representative to sell. mortgage. pledge. exchange or l~ase 

-1 real or personal property for the payment of oblig-ations of the 

5 estate ~ha1J not be granted if any of the persolls interested in 

G the estate shall execute and flle in the court a bond in such 

7 sum and with such 8uretie~ as the court may approve. conditioned 
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8 to pay all obligations of the e~tate to the extent that the 

9 other property of the estate i5 insufficient therefor, within 

10 such time as the court ~ha!l direct. An a~tion may be main. 

11 tained on ~uch bond by the personal representative on behalf 

12 of any person interested in the estate who is prejudiced by 

13 breach of any obligation of the bond. 

14 Comment: Based on section 153 of the ;l.lodel Probate Code in 

15 lieu of §Sf>35.;~O, 635.31 and 685.32. 

1 Sec. 395. Validity of proceedings. No proceedings for sale, 

2 mortgage. pledge. leage, exchange or conveyance by a pt:rsonal 

3 representa!i,·. of property belonging to the e~tate shall be 

4 subject to collateral attack On account of any irregularity 

5 in the proceedings which is not such a~ to deprive the Nurt 

6 of j IIri~dktion. 

7 Comment: Codification of present Iowa case law. 

1 Sec. 396. Order for sale, mortgage, pledge, exchange or 

2 lease of real property. The order shall describe the property 

3 to be sold. mortga!!ed, pledged. exchanged or leased. and may 

4 deRignate the ~equence in which the several parcels shall be 

5 sold, mortgaged, pledged, exchanged or leased. An order for 

6 ~ale may direct whether the property shall be sold at private 

7 sale or public auction, and, if the latter. the place or places 

8 of sale. The order of sale may prescribe the ~rms, conditions 

9 and mannt:r of sale. The court may, in its discretion, provide 

10 for apprabal for its guidance as to value of the property, and 

11 determine ",hether or not additional bond shall be deposited by 

12 the p~,"onal representat.ive. If real property is to be mort· 

I:) gaged. it may tix the maximum amount of principal. the earliest 

14 and latest d:.te$ of maturity, and the purpO$es for which the 

• 
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15- proceeds shall be used. An order for sale. mortgage. pledge. 

16 exchange or lease shall remain in force until terminated by the 

17 court. 

18 Comment: Adapted from section 163 of the !>lodel Probate Code 

19 to replace present §§635.26 throuith 635.29. 

1 Sec. 397. Sale lit public auction. In all s"les of property 

2 at public auction. the peri;onal representative shall give such 

3 notice. in such form and manner. and to such persolls Or parties, 

4 as the court rna)' prescribe. If no provision for notice is made 

5 by the court. the notice shall be published unce each week for 

6 two consecuth'e w~ks in ,;ome newspaper of general circulation 

7 in the county where ~ale is to be held. the last publication to 

8 be not less than one day n('r more than seven days before the day 

9 of sale. If the property to be sold is located in more than 

10 one count~·, the ~aJe lIlay be held and notice given in anyone or 

11 more of .aid counties. tJnles~ otherwise provided by order of 

12 the court. the notice shall state the time and place of the 

13 sale and describe Ihe property to be sold. Proof of service 

14 of the nutice required shall be filed before confirmation of the 

15 sale. 

16 Comment: Adapted from §635.27. 

1 Sec. 398. Adjoumment of sale at public auction. The per~onal 

2 representative rna,. adjouMl all)' ~aJe from time to time when. in his 

3 discretion, it is deemed for the I)est interests of the estate to 

4 do so. but no adjournment shall be to 1\ time more t han three 

5 months from Ihe date first fixed for the sale. Every adjournment 

6 shall be announced publicly at the time and place at which ad-

7 j<>ul'nment is made. 

8 Comment: Adapted from §63.5.27. 
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1 S@c. 399. Report and confirmation. Within thirty days after 

2 making ~ny sale. mortgage. exchange. or lease of real property. 

3 the p~rsonal repre,entati"e 'hall make a \'erified report of hi~ 

4 proceedings to the court. The court ~hall examine said report . • .5 and if sati::;fied that the sale. mortgage, exchange, or lease has 

6 b~en at the pric~ and terms advantageous to the e3ta<lte. and. in 

7 all respects. made in conformity with law. and that it oU\lht to 

8 be ~onfirmed. ,hall contLrm the same and order the per~onal repre-

9 ,entative to execute" deed. mortgage, lease or other proper 

10 instr\1ment~ to the persons entitled thet'eto; provided, however, 

11 that in the ev~nt said real property hilS been sold at pri\'ate 

12 ~ale without an appraisal made for the purpose (If 3uch ~ale, or 

13 if it has heen "ppraised and ha, heen sold at private sale for 

14 Ie" than the appraised "alue thereof, then. upon the filing of 

15 such report. the ()urt sha!1 enter an order fixing 11 time and 

16 place for heann(!' thereon. and <hall prescribe" notice of such 

17 hearing to he '~f\'ed upon all interested per~on;;, anyone of 

IS whom, prior to th~ time fixed for such hearing. may file ",ritten 

19 objection., to the entry M an order :lpproving said sale. If 

20 not ~ati;;fied thar the ,alp.. mortljag~. exchange. or lease has 

21 been made in conformity with law and th&t it is to the best inter-

22 e'ts of the estate, ,the COilrt may reject the sale. mortgage, 

23 exch'll1ge. or le .. ,e, and require a re-exe.:ution of the order upon 

Comment: S~e comm"nt following nexT section. • 24 such terms and conditions as it may direct. 

I Sec. 400. Execution of ~on\'e.'·ance or other in;;trument. Upon 

2 the confirmation of any sale. mortgage, exchanlje or lea.>e in 

3 accordance with the pre('edinl!' secti"n hereof, the personal repre-

4 sentati"e shall ex('cute the deed, mortgage, lease or other in;;tru-
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Ii ment a<'cording to the order of confirmation. 

6 Comment: This procedure is new and i. taken in part from 

7 ~ection~ 166 and 167 of the Model Probate Code . 

1 Sec. 401. Endorsement of confirmation. The derk shan. 

2 without further order of COUI·t. endorse such confimlation upon 

3 such instrument. and cause Buch instrument to be recorded in the 

4 recordB of his office . 

S Comment: Adapted from §§6.35.3.5 and 635.36. 

1 Sec. 402. Effect of conveyance-presumption. When so en-

2 dorsed. said instrument ~hall be presumptive e\'idence of the 

3 validity thereof and of the regularity of all the proceedingB 

4 connected therewith. 

5 Comment. Adapted from §635.37. 

1 Sec. 403. Record in foreign C'lunt,. When real property so 

2 tonveved or encumbered i. located in a county other than that 

3 in which Stich proceedings are had. a complete transcript of the 

4 record of ,,11 proceedings relating thereto ;;hall be filed by 

5 the personal repre"entative in the office of the clerk in stich 

6 county. 

7 Comment: Adapted from §635.38. 

1 Sec. 404. Transcript of Nurt con\·eyance-record-effecl. 

2 An." prr,on inter~"ted therein may procure from the clerk a tran-

3 script of "ny ~uch com'eyante or ,)ther in~trument which ha. been 

4 so recorned in the office of the clerk for more than five years . 

5 and such transcript. when certified by the clerk under th~ seal 

6 of his office. may b. filed in the office of the recorder of 

7 the coullty in which said property is located. and shall ha\'e the 

8 ~3me effect. when so recorded. as the original conveyance. 

9 Comment: Adapted from §t>35.39. 
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1 Sections 405 to 409, inclusive, reserved for future use, 

1 

PART i. CLAmS AGAI:-<ST DECEDENT'S ESTATE 

THIE A)lD MAKl\ER OF FILING CLAI;\lS 

Sec. 410. Limitation on tiling claims against decedent's 

2 estate. All claims against 3 decedent's estate, other than costs 

3 of administration, whether due or to become duE', absolute or 

4 contingent, liquidated or unliquidsted. founded on contract or 

5 otherwise. ~hall be forever barred against the estate, the per· 

6 sonal representative. and the distributees of the estate, unless 

7 filed ..... ith the clerk within six mouths after the date of the 

8 second publication of the notice to creditors; provided, however, 

9 that the personal representati"e may waive such limitation on 

10 filing; and this pro,igion shall not har claimants entitled to 

II equitable reli.;f due to peculiar circumstances. 

12 Comment: Adapted from §635.68. 

1 Sec. 411. Waiver of statute of lirr.itations by personal repre-

2 selltative. It ghall be within the discretion of the personal 

3 repre<eutative to determine whether or not the applicable statute 

4 of limitations "hall be invoked to har a claim which he belie\'eg 

5 to be just. and his decision as to the invoking of such statute 

6 ~hall be final. provided, however, that this section shall not 

i apply where the personal repre.entative was appointed upon the 

8 application of a creditor. 

9 

1 

Comment: l'ew. 

Sec. 412. When claim not affected by statutes of limitation. 

~ :-<(l claim shall be harred by the ~tatute of limitation which .... as 

3 Ilot harred thereby at the time of the dectdent's death, if the 

4 claim shall be tiled within six months after the date of the 

5 se~olld publication of the notice to creditors. 

• 

• 



• 

• 

-113- S. F. 165 

6 ('on,ment: Adapted from §6:35.68. 

1 Sec. 413. Claim, barred when no administratIOn commenced. All 

2 claim> barrable under the provisions of section four hundred ten 

3 (410) .hall. ill any event. be barred if administration of th~ 

4 estate. whether testate or intestate. odginal or ancillary is 

."> not commenced within th'e years after the death of the decedent. 

6 C()mm~nt: Adapted from ~633.47. 

1 Se(·. 414. Lie.n, not affected by failure to lile claim. :\oth-

2 ing in sections four hundred ten (410). four hundred twelve (412) 

3 and four hundred thirteen (413) shall affect or prevent "ny 

4 action or proceeding to enforce any mortgage. pledge or other 

5 lien upon property of the tstatt. 

6 Comment: Statement of the present Iowa law. 

Sec. 415. ('ommtllCement or continuance of ,cparate action. 

2 Any action pending against the decedent at tht tillle of his death 

:3 that survives. shall also be c(msidtred a claim filed again>t 

4 the estate if notice of substitution is served on the personal 

5 representative as defendant. and a duplicate of the proof of 

6 servi~ of notice of such proceeding is !iled in the probate 

7 proceedings within the time pro"ided for filing claimg in "ec-

8 tion four hundred ten (410). 

9 A separate action based on a deut or other liabIlit~· of the 

10 decedent may be commenced again.t the personal representative 

11 of the decedent in lieu of filing a claim in the estate. Such 

12 an aC'tion shall be commenced by serving an origin&1 notice on 

18 the personal repre~entative and filing a duplicate of the proof 

14 of service of notice of such proceeding in t he probate proceed-

15 inp:~ within the time provided for filing claims in section four 
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Hi hllndn,d ten (410). and ,uch action ~hall al~o be considered R 

17 claim tIled agamst the e:l.tate. Such action mar be commenced 

18 (jnJ~' in a (:<)un'<, wh,=,reln the venue would have be~n proper had 

19 the clec~d~l1t :~ur\'i\'cd and the actIon been commenced aJ!~tinst him. • A Judgment or decree in favor (If the plaintiff in xn~' 5-i.uch 

21 action !-thall c(:nstitult:' ~fl adJluiication agamst tht! t'statf:'. 

In all ca::;e~' \\ ilf't"t' h.\· the dt>ath of tht party to ~ charged. 

the bnnging of th~ action agnin:-(t hb t:'~tafe ~h~ll hav~ b~n 

24 d~lay~d beyond the period provi,:ed by the .tatute of limitation,. 

the action may be brought if the original notiC'~ i~ $.;:rved 1)11 

the per:;onal representati\'~ a::; d~fennant. and ply,of (If :=;ervice 

of IlMH.:t> of .511ch procceding is filed in the probate proceeding:::;. 

28 \\'Ithin thE.' timt= provided f(It" tiling claim=-:: in =-::e('tiotl ff.llll" hlllld-

red tm (410). 

:~o ('()mmcnt· !\e\\' draft to replace §§614.2 and ():>'5.6f<. 

Sec 416. Compulsory eounterclaim.-Rule> of Ci"i! Procedure. 

.) In !'tn :1cti(Jn commenced by or ag-ain:-.t the f10uciary under th~ 

prod.;ion, of s~ction four hundred fifteen (415). or in any 

action pending- iJy Or against th~ decedent that sl1rvive5-i. under 

5 the pro\'ision~ of sectiun {{)ur hundreo tift{>("n (413). the Rides 

{lf Civil Prf)ct"(!IIn." as 1< .. compulsory counterclaims shall appl.\· 

7 In :;uch :-Iction 

8 Comment: :\ew. Se~ R.C'.P. 29 and R.C.P. 30. 

Sec. 417. SE.-paratt- adiml in lit-u of proc~eding on claims. • .) 

3 throu~h f"ur hundred f""tv-eight (448). inclusive. a ... not appli-

4 cable to actions continued or commenced under ~ection four hund-

5 r~d fifteen 14151 of thl.> Code. 



• 

• 

2 

3 

~ 

5 

6 

7 

8 

n 

10 

11 

12 

1:l 

-115- S. F. 16') 

Sec. 418. Form and verification of claim,-general require. 

ment,. Xo cla:m <hall h~ allowed against an estate on application 

of the claImant Ullies. it .hall be in writing. filed in dupli-

cate with the cltrk. stating the claimant's name and addre ... 

de::-cribing the nature and the amount ther~of. if ascertain:tble. 

and accompallled by the affidavit of the claimant. or SOme<Jn~ for 

him. that the amount is justly due. or if not yet due. when it 

will or may bt'<'ome due. that no payments have betn made thereon 

,\hkh are not credited. and that there are no o/f;;ets to the 

<ame. to the knowledge of the affiant. except a~ therein stated. 

If the claim is contingent, the nature of the contingency shall 

abo he ';tated. The duplicate of said claim shall be mailed b. 

the clerk to the per.onal representative or hi;; attorney of 

14 record. 

15 Comment: Adapted from §§635.53 and 63.5 .. 54. 

I Sec. 419. Requirements when claim founded on wl'itkn in,tru· 

2 m~nt. If a claim is founded on a written in.trument, the original 

3 or a cop" thereof with all endorsements must be attached to the 

4 claim. Th" original in;;trument mU3t be exhibited to the personal 

5 representative or court, upon demand. unless it is lost or des-

6 troyed, in which case its loss or destruction must be stated in 

7 the claim. 

8 Comment: Adapted from §635.53. 

I Sec. 420. How claim entitlerl. All claims filed against the 

2 e.tate shall he entitled in the name of the claimant against the 

3 per.onal repreaentative as such, naming the estate, and in all 

4 further proceedings thereon that title shall be preserved. 

5 Comment: Adapted from §635.56. 
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I Sec. 421. Cnsecured claIms not yet due. Upon proof of an 

2 unoecured claIm which will become due at some f"ture time, 

3 the .ame may be paid if the claimant will consent to ,uch dis-

4 count as the court thinks reasonable; otherwise, the court shall 

5 direct the investment of an amount which will provide for the 

6 payment of the claim when it becomes due. 

7 Comm~nt: Adapted from §636.70. 

Sec. 422. Secured claims not yet due. Wh~n a creditor holds 

2 aoy ,ecurit)' for" claim not yet due, he may file hi,; claim as 

:~ a claim not )'et due with the right of withdrawing the claim if 

4 the cf.mpromi<e offer is not satIsfactory. and, after ~uch with-

;) draw,,1. rely ;,ntirely on his security, or he may eject to rely 

I, entirely on hIS security without the necessity of filing a claim. 

7 Comment: This provi:;ion ii\ new. 

Sec. 423. Proc~dul'e for secured claims. When a creditor 

2 holds any security for hi:; claim, the security shall be described 

3 in the claim. If the claim is secured by a mortgage, pledge 

4 or other lien which h", been recorded, it shall be sufficient 

5 to d,,~cribe the lien by dMe, and refer to the volume, page and 

6 place of record1l1g. The claim shall be allowed in the amount 

7 rem31l1ing unpaid at the time of its allowance, and the Judgment 

8 allowing It sha~1 de~crihe the <<>curit)'. Payment of the claim 

9 shall be upon the bas;' of the full amount thereof if the eredi-

10 tor shall surrender his security; other"i,. payment shall be 

11 upon the basis of one of the following: 

12 1. If the creditor shall exhaust his security uefore recei,·-

1:3 ing payment. then upon th~ full amount of the claim allowed. 

14 le5s the amount realized UpOIl exhausting the security; or 

• 

• 
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2. If the creditor ~h811 not have ~xh&usted, or shall not 

have the right to exhau~t, his security, then upon the full 

amount of the claim allowed, le<s the value of the ,eo",,!.\" 

detemlinecl uy agreement. or as the court may direct. 

S, F. 166 

Comment: Adapted from ,eotion 139 of the Model Probate Cooe. 

See Kraner v. Chambers, 92 Iowa SRI, 61 N.W. 373: and In re 

Estate of Butterfield, 196 Iowa 633, 195 ~.W. 188. 

Sec. 424. Contingent claims. Contingent claims which cannot 

be allowed as ab~olute debts shall, nevertheles~, be tiled in 

t he court and proved. If alluwed ,,' II contingent claim. the 

order of allowance shall slate the nature of the contingenc)'. 

If such c1<lim shall become absolute before distribution of the 

estate, it shall be paid in the same manner a, nb~olute claims 

of the ~me class. In all other cases. the court mal' provide 

for the payment of contingent claims in anyone of the follow-

9 ing method,: 

10 1. The creditOr and personal representative m3)' determine. 

11 by agreement. arbitration or compromi.e, the value there"f. 

12 according to its probable present worth, and upon approval 

13 thereof by the court. it ma)' be allowed and paid in the game 

14 marmer as all ab~olute c.laim. or 

15 

16 

17 

18 

19 

20 

21 

~2 

2. The court may order the personal representative to 

make distribution of the estate but to retain in hi~ hands 

slillicien! funds to pay th~ claim if and when the sam" becomes 

absolute: but, for this purpose. the estate shall not be 

k~pt open longer than two yenrs after distribution of the remain­

der of the estate; and if such claim ha~ not be~ome absolute 

within that time. distribution shall be made to th" di5tributee. 

of th~ fund;; <0 retained. after paying any costs and expenses 
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accruing dunng ,uch \Jeriod. and .u~h dhtnbllte..s shall be 

24 liable to the cr~ditor to the extent of the "state received by 

them. if sl1ch contlllgent claim thereafter becomes ,,\:»olute. 

:26 "ll~n distribution is so made to distributees, the court may 

Zi require .• uch distributee;; to give bond for the satisfaction 

~1J of their liability to the contingent creditor, Or 

29 :3. The court. may urder di.tribution of the eS\<lte a5 though 

30 ,uch contingent claIm did not exist. but the distributee$ shr.1l 

:31 b.; liable to the <:reditor to the extent of the e.tl>te recel\'ed 

32 by them. if the contingent claim thereafter becomes absolute: 

:;3 and the court may require. slIch d,stributees to give bond for 

34 the \Jerformance of their liability to the contingent creditor, or 

35 .1. Such other method a5 the court may order. 

36 Comment: Adapted from section 140 of the Model Probate Code 

37 "ith additioll r,f I. S~e Blanchard v. Congel·. til Iowa Ii):>,. 

38 16:-< W. 59. 

CLASSIFICA TIOX, ALLOWAKCE AKD PA Y~IE:-JT OF DEBTS 

AXD CHARGES 

Sec 425. Classification of debts and charges. In any 

2 est.~te in which the assets are. or appear to be, insufficient 

3 to pay in full all debt3 and charges of the e.<tate. the per-

oj sc,nu} representativt! f:haJl cJa~$ify :,;urh d~bts il.Jld charges .&.~ 

5 f(Jllow~: 

6 I. Court co::.; ts. 

7 2 Other C()st~" of adnllllistration. 

8 a. Re&:;ona tIe funeral ~lnd burial expenses. 

9 4. All debb and taxes having preference lInder the laws of 

10 the United States. 

11 5. Reasonable and necessar;' medical and hospital expen~e~ 

• 

• 
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12 of the last ilJnes" of the tip-cedent. including c()mpens.,tion of 

1:3 pers'l/l~ attending him at his la$t illness. 

14 6. All taxes having- preferen(t" under the laws of this state. 

• 15 7. All debts owing to eml)lo),e.e. for labor performed during 

16 the ninety days next preceding th .. death of the decedellt. 

17 8. All ot het· claims .. lIowed. 

18 Comment: Adapted from section 112 of :'lodel P"clbate Code. 

19 General approach the ,ame as III §§6~5.6:; through v35.69, 

20 635.71. The following dilferencb: "'preme COllr! ha. 

21 allowed Dilly reasonable fUMral expo!nses although statute 

22 now doe, not ,ay "reasonable". thus provisIon reflects tht 

23 Iowa case law. A$ to medical expenses., they al~o. al:(;t)rding 

24 to the provision, must be reasonable and nece •. qary. which 

.,-_0 reflects common law. Medical €>xpen::o.es art" now subordinated 

26 from present second class posilion to fifth cia's, this due 

27 to the federal statute which provides that United States 

28 daims shall only be subordinate to administratioll. burial, 

29 and allowance. Preference for labor c1aim< (§63,'5.('7) re-

30 tained. See: Re O'Donnell's E,Iate, 253 Iowa 607, 113 

31 :-I.W. 2d 246. 

SeC. 426. Order of payment of debt., and charges. Payment of 

2 debts and charges of the e.tate .hall be made in Ihe order pro· 

3 vided in the preceding section, without preference of any claim 

4 o\'er another of the same t!a.~s. If the as,d .. < of the estate are • ,j in.ufficient to pay in full all of th~ claims of a class, Ulen 

6 such claims shall be paid on a pro rata basis, without prefer· 

7 ence between claims then due and those of the same class not due. 

8 Comment: Adapted from §635,69. 

Sec. 427. Payment of contingent claims by distributees-
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2 contribution. If a contingent claim shall have been filed and 

3 allowed against an e~tate and all the assets of the esttlte shall 

4 have been di~tribllted, and the claim shall thereafter become 

5 ab~olut., the creditor shall have the right to recover thereon 

I.> again;t thoge di.tributees wh,,~~ distributive shareR have been 

7 increased by reason of the fact that the amount of said claim 

8 as finally determined was not paid prior to final distribution, 

9 provided an action therefor shall be commenced within .ix months 

10 after the claim b~omes absolute. Such distributees shall be 

11 jointly and severally liable, but no distributee shall ~ liable 

12 for an amount exceeding the amount of the estate or fund so 

13 di~tributed to him. If more than One di.tributee is liable to 

14 the <reditor. the creditor shall make partieg to the action all 

1.'; guch di.tributees who ('an be reached by process. By it;; jlldg-

16 ment. the court <hall determine the amount of the liability of 

17 each of the distributee. as between them~elves, but if any be 

18 in~oh'ent or unable to pay his prop(,rtion, or beyond th~ reach 

19 of process, the others. to the extent of their respective liabili-

20 tie~, shall nevertheless be liable to th. creditor for the whole 

2J amount of his debt. If any pergon liahle for the debt fail" 

22 to pay IllS Just proportirm to the creditor •. he shall be liable 

23 to IJldemnify all who, by reason of such failure on his part, 

24 ha\'e paid more than their just proportion of the debt. the in-

25 demnity to be reco\'ered in the same action or in separate action~. 

26 Comment: Adapted from ,~<·tion 141 of Model Probate Code. 

I Sec. 428. Allowance by per~<)Jlal representative. Where a 

2 claim has been filed and is admitted in writing by the personal 

3 repre;entative, it shall ~tand allowed in the absence of fraud 

• 

• 
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4 or collusion. 

5 Comment: Adapted from §635.57. 

1 Sec. 429. Compelling payment of claims. No claimant shall 

2 be entitled to compel payment unle~s hb claim has b~n duly 

3 /lIed and allowed. 

4 Comment: New. 

1 Sec. 4:30. Execution and levies prohibited. No execution 

2 shall i5sue upOn, nor shall any levy be made against, any 

:3 property of the estate under any judgment against a decedent 

4 or a personal representative, but the pro\'i~ions of this section 

5 shall not be construed to prevent the enforcement of mortgage~, 

6 pledges or liens upon prt>p~rty in an appropriate proceeding. 

7 Comment: Thi~ is section 14.) of Model Probate Code. Reflects 

8 present Iowa law and replaces ~635.63. 

1 Sec. 431. Claims of personal repre~entati\'e. If the per-

2 ~onal representati"e is a creditor of the decedent. he ~hall 

3 file his claim as other creditor~, and the court shall appoint 

4 some competent per "on as temporary administrator to represent 

5 the estate ill the matter of allowing or di""llowing such claim. 

6 The "ame procedure shall be followed in the case of corepre~ent&-

7 ti"es where all such repre~entati"es are creditor~ of the estate: 

8 but if one of the corellresen!atives i;; not a creditor of the 

9 estate, such disinterested representati"e shall represent the 

10 e~tate in the matter of allowing or di~lIowing such claim 

11 against the estate by a corepre"entative. 

12 Comment: Adapted from §635.64. 

Sec. 432. Allowance or disallowance of claim of personal 

2 representative. The temporary administrator shall. aft~r inve,-

3 tigation, tile a report with the court recommending the allow-
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4 ance or disallowance of .,uch claim. l'nle", the Cl,"rt allows 

5 th< cbim. it shall then be di,pv~ed of a, It (ollte.t~d claim 

(i ill ~l(;(:ordam:t· with th€ provisions. of sections foul' hundrE:d 

7 thirty-nine (439) through four hundred forty-eight (448). 

~ Cvmment: ~C\\'. 

S~C. 43:·~. PaymE:nt (,f df'hts and charges. b~f0re expiration 

2 1..11 SIX months period. As 500n a?o thE: peL:;on~1 repre:itntati\'e 

a i:-. p'()s~esst'd of :3UffiClent means over and above the other 

.J co::-b of administratic)n, ht' ~hall pay any allowance madE: by the 

-5 court for the survi,·ing "pou"~ and ("hildrcn ',f the decedent. 

(j and may pay the expens<s of funeral. and burial and last illness. 

7 Prior to the expiration of :-.ix !1'0~:ths after the date of the 

S :-E:cOllCl puhlicil tion of not i<.:t> to (.'n. dl tors. the per:::onai r~pTe-

9 ::tentative ::..hall pay :,uch otht'T dt:'bts and charges again::;t the 

10 e,tate as th~ c')urt shall order. and the court may requIre bond 

11 or other security to ue given by the creditor to refund su("h 

12 part of such payment a, may be necessary to make payment in 

1:~ accordance with the provision, of thi. code. All payments made 

14 by the per,onal repr"~entative without order of court shall be 

15 a t his own pen I. 

16 Commellt: Adapted from ~§635.65. 635.69. 6:~5.71 and section 

17 14~ of the Model Probate C.()de. 

Sec. 4:34. Pa.vment l.f debts alld charge, aft.,. .xpiratioll of 

2 six months period. lTpon the expiration of ,ix months after the 

3 date of the second publication of notice to creditor~. the 

4 personal representati'·e ;;hall proceed to pay the debb and 

5 charges against the estate in accordance with the provisions 

6 of this code. If it appears at any time that the e.tate is or 

7 may be insolvent. that there are in.ufficient funds On hand. 

• 

• 
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8 or that there is other good and sufficient cause. the personal 

9 representati\'e m ... y report that fact to the court and apply for 

10 any (lrd~r that he d~ems necessary in connection therewith. 

11 Comment: Adapted from §~635.65, 635.69, 635.71 and sedion 

12 148 of the !\lodtl Probate Code. 

I Sec. 435. Debt, and ('harges not tiled. Th .. per,onal repre-

2 sentative may pay any valid d~bts and charge5 ag-ainst the estate 

3 ~ven though no claim for such debts and charges has been filed, 

4 but all such payments made by the personal repre,entative shall 

5 be at his own peril. 

6 Comment: Statement of present Iowa case law. 

I Sec. 436. General order for abatement. EXt'cpt as provided 

2 in section two hundred eleven (211) hereof. shares of the dis-

3 tributees ,hall abate. for the payment of debts and charges. 

4 feder"l and ~tate estate taxes. legacies, the ;;hares of children 

.) born or adopted after the makinl!: of a will. or th~ share of the 

6 sllr\,i\'ing spou;;e who elects to take against the will. without 

7 any preference or priority as between real and personal prop· 

S erty. in the following order: 

9 1. Property not disposed of by the will; 

10 2. Property devised to the re~iduary devisee. except property 

11 dev;;;ed to a surviving ~pouse who takes under the will; 

12 3. Property dispo,ed of b), the will. but not 'pe(incally 

13 devbed and not de\'i;;~d to the re~idu"r)' de\·;see. except property 

14 devised to a ,uni\'ing spouse who t.1kes under the will; 

15 4. Property specifically devised. except property de\'i~ed 

16 to a sun'iving ~pouse who takes under the will; 

17 5. Property dedged to a suniving spouse who take~ under 

18 the will. 
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19 A general devise charged on any specific property or fund shall. 

20 for purposes of abatement. he deemed property .ql>ecifically 

21 d~vi,"d to the extent of the value of the property on whkh it 

22 is charred. Cpon th" failure or insufficienc)' of the property 

23 on which it is ('harl:ed. it shall be dtemed property not ,peci-

24 ticially de\'i$~d to the extent of such rai/ure or insufficiency. 

25 Comment: Based on section 184 of )lodel Probate Code with 

26 codification of Iowa law that share of stln'iving $pou.e 

27 abat" last. 

1 Sec 437. Contrary provision as to abatement. If the 

2 prodsions of the will. the testamentary plan. or the express 

:l or the implied purpose of the de"i".. would be defeated by the 

4 order of abatement stated in section four hundred thirty-silt 

fi (436) hereof. the share~ of distrlbutees shall abate in ~uch 

Il other manner as mal' be found necessary to give effect to the 

7 intention of the testator. 

R Comment: Statement of pre.ent Iowa law. 

DENIAL A:-:D COl\"TEST OF CLAIMS 

1 Set·. 4:lS. General denial of claims. Where a claim has 

2 b~n filed. but not admitted in writing by the personal repre-

3 sentative before a request for hearing has been given as here-

4 inafter provided. the claim ~hall be con~idered as denied with-

5 out any pleading on behalf of the pergonal representati ..... 

6 Comment: Adapted from §635.57. 

1 See. 439. Disallowance by personal representative. At 

2 any time after the filing of a claim against an estate. the 

:.l personal representative may give the claimant written notice 

4 of disallowance of claim. Such a notic~ shall be given by 

5 certified mail addressed to the daimant at the addre~' stated 

• 
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6 in the daim. 

7 Comment: New. 

Sec. 440. Content; of notice of disallowance. Such a 

2 notice of disallowance shall advi.e the claimant that the 

:.1 daim has been disll.lIowed slid will be fOl"e"er barred (lnless 

4 the claimant shall within twenty days after the date of mail-

5 ing the notice. file a request for hearing on the claim ,dth 

6 the clerk. and mail a copy of such request for hearing to the 

7 personal representati\'e by certified mail. 

8 Comment: ::-<ew. 

Sec. 441. Proof of service. Proof of sen'ice of the notice 

2 of disallowance 'hall be made by affida\·it. shall shOw the 

3 date and place of m~iling. and :,hall be tiled with the clerk. 

4 Comment: ~e"'. 

1 Sec. 442. Claim~ barred after twenty day •. Vnless the 

Z claimant shall within twenty days after the date of mailing 

3 said notice of disallowance. tile a reque~t for hearing with 

4 the clerk, and mail a COpy thereof to the per30nal representa­

S li,·e. the claim shall be deemed di:lsllo,,·.d, "lid ,hsll be for-

6 e\'er barred. 

7 Comment: New. 

1 Sec. 44:,. Request for hearing by claimant. AI the lime 

2 of the tiling of a claim against an eslate, or at any time 

3 thereafter prior to the time that the claim may be barred by 

4 the provision3 of section four hundred forty-two (442). or 

5 the appro\'al of the final report of the personal I'epresentative 

6 after notice to the claimant. the claimant may tile a written 

7 request. in duplicate, for hearing on hb claim with the 
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g c\~rk "he' sll~lI mail the duplicate to the personal representa­

Y tivt". or tt) hi;. .',ttornE'Y of record. 

III ('omment: :\ew. 

S~c. 44-1. Applicability of rules of civil procedure. Within 

2 twenty day~ from the filing of the requ .. qt for hearing "n a 

3 claim. the p~rsonal representa! ive shall move or plead to said 

4 cl~im in the same m"nner as though the claim wore a petition 

;; filM in an ',rdinary action. and thereafter, all provision, of 

6 law and Rule, of CivIl Procedure applic"ble to motions, pleading, 

7 and the trial of ordinary adioM shall appl)' as otherwise prl)-

8 \'i<led herein. 

H Commpnt: !'\~W. 

1 Set'. 445. Offsets :.nd counterclaim.. At the time of the 

:? tliing t)f an o:enswer t() a claim. the per$onal repre:::entative shall 

!l plea,1 all <.Iff.<ets against the claim, and .hall plead all c'.lunte,·· 

,j <"lain'" against the claimant of which he has knowledge. An Ilffset 

3 or C'otlnter~laim ma~' or ma~' not diminish or defeat th4? reeovery 

6 sought hy the opposing part\". It mal' claim relief exceeding t.he 

i am(,unt. or differtnt in kind. from that ,ought in the claim. 

S ("omment: l\,·w. 

1 Sec.-. 441) Burden of pr'lof. The burnen of prc"'ing that a 

2 elmm h 1.1 npOl J(i shall not be placed upon the party tiling a 

:1 claim against the e,tate: but the per.on<11 re"resentat;,'e may 

4 <)n the trial of the cause, subject the claImant to an examination 

5 on the qlle::o.tion of p(tym~nt or (;on~irl~r(lti()n, and the e~Utte slHtll 

6 not he concluded or bound thereby. 

7 Comment: Adapted from ~635.:;8. 

1 Sec. 447. Trial and hearing. The trial of a clnim and the 

• 

• 
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2 o/f,ets or counterclaims. if all~·. shall be to the court without 

3 a jury; provided. however. that the court may. in it< dbcretion. 

4 either on its own motion 01' upon the motion of any party. ~l1bmit 

~ th~ same to a jury; and provided further. that in th. "v~nt that 

(; the amount of the claim or a c(lUnterclaim exceeds the ,,1m of 

~ , three hunored nollar'. either party shall be entitled to a jury 

8 trial. if written demand therefor is madt as provided in the Rules 

9 of Civil Procedure in relation to the trial of ordinary action;. 

10 Comment: New. 

1 Sec. 448. Allowance and Judgment. Upon the trial of a claim. 

2 othets and counterclaims. the amount owing by or to the e~tate. 

:~ i( any. shall be determined. A claim again"t the e~tate shall 

4 be allowed (or the net amount. Judgment shall be rendered for 

5 any amount found to be due the e~tate. If a judlfment i. rendered 

6 against a claimant for any net amount. exe('ution may is~ue in 

7 the same manner as on judgments in civil case$. 

8 Comment: New. 

1 Sec. 449. Payment of federal e~tate taxe~. All federal and 

2 state e~late t.axes (a~ distinguished from state inheritance taxes) 

3 owing by the estate of a decedent shall be paid from tht' property 

4 vf the estate. and. ill te~tate matters. from the residue of tht' 

5 estate. unless the will of the decedent. or other trust instru-

6 ment. provid~s expressly to the contrary. 

7 Comment: !'\ew. Sec Killtzinlfer v. Millin. 254 Iowa 

8 IIi:-;-W 2d 68. 

1 Sections 450 to 468. inclusive. reserved for future use. 

PART 8. ACCOtIXTING. DlSTRIBUTIO!\'. FINAL 

REPORT A:-D DISCHARGE 

I Sec. 469. Interlocutory report. The personal repre~elltative 
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2 may at any time tile an interlocutory accounting to the court 

a showing the condition of the estate. its debts and property. 

4 the amount of money re<:eived. and the disposition made of any 

:; of the assets of the e~tate. 

6 Th~ court. may (In (lpplication of ally intere .... tt'd party. Or on 

7 it, own motIOn. order such an accounting at any time. Such an 

8 acclllmting shall embrll('e all matters directed by the court. The 

9 ('OllTt may order 3uch further accountings from time to tim" as 

10 it may determine to he to the best interest~ of the estate. 

11 Comment: Restatem,nt of §§638.2 and 638.3 and part of %638.22. 

Sec. 470. Waiver of accounting. The dHributee. if under 

2 no legal disability. may waive the accounting. 

:{ Comment: J\ew. 

1 Set. 471. Right of retainer. When u di .• tribute. of an estate 

2 b indebted to the e,tate. or if a distributee takes as an heir 

3 of a deceased de\"i~ee indebted to the .state. the amount of ,uch 

4 indel)tedness. jf due. or the present worth of the indebtedness. 

5 if not due. shall be treated a5 an offset and retained bl' the 

6 personal repre"entative out of ilny testate or inte~tate property. 

7 real or personal. of the estate to which such distributee IS en-

8 titled. The nght of .etoff and retainer shall be prior and 

9 superior to the right.s of judgment credItors. heirs or assigns 

10 of such di.tributee and $hall not be barred by the ~tatute of 

11 limitations. nor by a discharge in bankruptcy. 

12 Comment: Adapted from s~ction 187 of the :\lodel Probate Code. 

I S~C. 472. Proceeds distributed in kind. Property not other-

2 wise disposed of by the personal representative may be distributed 

3 ill kind. 

• 

• 
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4 Comment: Adapted from §636.3. 

1 Sec. 473. Final settlement-time limit. Final settlement 

2 shall be made within three years, after the second publication 

3 of the notice to creditors, unle-_s otherwise ordered by the court 

4 after notice to all interested parties. 

5 Comment: Adapted from §638.4. 

1 Sec. 474. Certilicate as to payment of penonal taxe,. 

2 Prior to or at the tim~ of filing the final report. there shall 

3 be tiled in the estate proceedings, the certificate of the 

4 treasurer of the county in which the administration of the estate 

" is pending, that all personal taxeg due and to become due the 

6 county in 8uch estate matter have been paid in full. When no 

7 assets remain in the hands ,'f the personal representative after 

8 the payment of debts and charge, having priority under the pro­

!) visions of section four hundred twenty·five (425). such certifi-

lOcate need not be filed. !:\ 0 charge ~hall be made by the county 

11 treasurer for the issuance of 8uch certificate. 

12 

1 

2 

S 

4 

5 

6 

7 

8 

9 

10 

Comment: See comment under $ection 475. 

Sec. 475. Compromise of personal taxes. For the purpose of 

facilitating the speedy settlement and distribution of e"tates, 

the county treasurer of such county, by and with the consent of 

the board of supervisors may compromise and agree upon the 

amount of p~rsonaJ taxes at any time due or to become due the 

county from an ~;;tate, and payment in accordance with such com­

promise or agreement shall be for the satisfaction of all taxes 

in such estate matter. No compensation shall be allowed any 

person because of such compromise or agreement. 

Comment: S~ctions 474 and 475 are adapted from present 
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11 §§682.35 and 682.36. 

1 Sec. 476. Action against· di8tributee~osts---tender, In 

2 an action against the di~tributees. where the judgment is to 

3 be against them in p"oportion to the respect ive arnount~ received 

4 by them from the e~tate. costs swarded against them shall be 

5 in like proportion. and anyone may tender the amount due from 

6 him to the plaintiff. which shall han, the same effect. llS far 

7 a. he i~ concerned. as though he were tht' sole defendant 

8 Comment: Adapted from §63S.20. 

1 Sec. 477. Final report. Each personal representative shall. 

2 in his final report. "et forth: 

3 I. An accurate description of all the real estate of which 

4 the decedent died ,eized. stating the nature and extent of his 

5 intere.t therein. which hag not been "old and conveyed by the 

6 personal representative. 

7 2. Whether the deceased died testate or intestate. 

8 3. The name and place of residence of the .urviving spouse. 

9 or that none 5urvived the deceased. 

10 4. In intestate estates. the name and place of re.;idence of 

11 each of the heirs and their relationship to the deceased. 

12 5. In testate estates. the name and place of residence of 

1:) each of the devisees and their relationship to the deceased. 

14 and the name and residence of after-born children. if any. as 

15 dt>fined in .ection two hundred sixty-seven (267)_ 

16 6. Whether any legacy or devise remains a charge On the real 

17 e~tate. and. if so. the nature and amount thereof. 

18 7. Whether any distributee is under any legal di5ability. 

19 S The name of the conservator or trustee for any di~triblltee. 

20 and the court from which his letters were is~ued. 

• 

• 



• 

• 

-131~ S. ·F. 165 

21 9. An accounting of all the moneys and personal property 

22 coming into the hands of the pel":lonal representative. The ac-

23 counting may be omitted if waived by all interested parties . 

24 10. A statement as to whether or not all statutory require· 

25 ments pertaining to taxes have been complied with. 

26 Comment; Adapted from §638.34. No. 4 has been confined to 

27 intestate estates; No. ;) is confined to testate estate; 7, 9 

28 and 10 are new; and a requirement has been added to include 

29 the name and residence of after-born children. 

1 Sec. 478. Notice of application for discharge. Unless notice 

2 be waived in writing, no personal representative shall be dis-

3 charged from further dut)' or responsibility upon final settle-

4 ment until notice of hearing on his final report or of an applica-

5 tion for discharge shall have been served upon all persons 

6 interested as required for the commencement of a civil action, 

7 unless a different service be ordered by the court. Such an 

8 order may be made before or after the filing of the final report. 

9 Comment; Adapted from §688.36. 

1 Sec. 479. Discharge. upon final settlement of an estate, an 

2 order shall be entered discharging the personal representative 

3 from further duties and responsibilities. The order approving 

4 the nnal report shall constitute a waiver of the omission from 

5 the final report of any of the recitals required in section four 

6 hundred seventy-seven (477) . 

7 C-omment; Adapted from §638.12. 

1 Sec. 480. Change of tit Ie certificate with administration. 

2 After the entry of the order approving the final report, the 

3 clerk shall issue a certificate under the provisions of chapter 

4 live hundred fifty-eight (558) of the Code of Iowa relative to 
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5 each parcel of real estate de,crib.>d in the final report of the 

6 per.onal represent<ltive which has not been .old by the personal 

7 representative. and deliver such certificate to the county 

8 auditor of the county in which .uch real e"tate is situated. 

9 Comment; J\ew. Codifi., procedure u.ed in most counties in 

10 connection with chan~e of title authorized under ~558.66. 

1 Sec. 481. Change (.f title certificate without administration. 

2 \Vhen~,·e:.r an order is entered under the provisiollii of section 

3 four hu,"lred fifty point forty (450.40) of the Code of Iowa. 

4 without admini.tration of the estate of a decedent. the clerk 

1; ,hall is""e and deliver to the county auditor of the county in 

6 which .uch real e,tate is situated a lik(' c('rtificate pertaining 

7 to ~ach parcel of real estate describ.>d in the application for 

8 such order. 

9 Comment: New. 

1 Section, 482 and 486. inclush·e. reserved for future use. 

PART 9. REOPENING 

1 Sec. 48;. Limitation on rights. No person. having been served 

2 with notice of the hearing upon the tinal report and accounting 

3 of a personal repre.entative on having waived .uch notice. shall, 

4 after the entry of the tinal order approving the same and dis-

5 charging the said per.onal representative, ha\'e any right to 

6 contest. in any proceeding. other than by appeal, the correct-

i ne,g or the legality of the inventory. the accounting, distri-

8 bulion, Or ,.ther acts of the per.,onal representative. or the Ii,t 

9 of heir" set forth in the final report of the per,onal repre· 

10 ,entati"e, provided. however. that nothing cont<Lined in this 

II section shall prohibit any action againgt th~ per;;onal representa-

12 ti\'e and his bondsman under the pro\'ision, of ,ection one hundred 

• 
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13 ninety (190) on account of any fraud committed by th~ per$onal 

14 representative. 

15 Comment: Xew. Enlarge, upon §63S.36. 

Sec. 488. Reopening :;ettlement. Whene"er a tina 1 report 

2 has been approved and a tinal accounting has been settled in the 

3 abs~nce of any pe"on adversely affected and without notice to 

4 him. the hearing on such report and a(counting may be reopened 

5 at a.llY time within five years from the enu"y (If the order appro\'-

6 ing the same. upon the application of such per,on. and, upon a 

7 hearing. after ,ueh notice as the court may prescribe to bt 

8 ,erved upon the personal representath'e and th~ dbtributees. 

9 the court may require a new accounting, or a redlstribution 

10 from the di,tributees. In no event. howe"er, shaJJ any distrib· 

11 utee be liable to account for m"r~ than th~ property (hstlibut~d 

12 to him. If any property of the estate ohall have passed into 

13 the hando of good faith purchasers for value, the rights of such 

14 purchas~rs ~ha1! not. in any way, be aff""t~d. 

15 

1 

2 
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10 

11 

Comn,ent: Xew. 

Sec. 489. Reopening administration. Cpon the petition of 

any interested person. the court may, with :;ueh notice as it may 

pre,cribe. order an estate reopened if other property b~ dis· 

covered. if any ntcessary act rtmains unperformed. or for any 

other proper cause appearing to the (ourt. It may reappoint 

the penonal representath·e. or appoint another r~rson<t\ r~pre· 

,entative. to administer any additional property or to perform 

other such acts as may be de~mt:J ne(.;e~~~ry. The provisions of 

law as to original adminbtration .,hall apply. insofar as 

applicai:lle, to accomplish the purpose for which the estate i. 

r~oventd, but a claim which is already barred can. jn no.tvent, 
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12 be asserted in the r('(l~ned admini~tratiorl. 

13 Comment: Adapted from section 194 of the Mooel Probate Code 

14 and is a substitute for §638.9. 

1 Sections 490 to 494. inrlusive. reserved for future ust':. 

DlVISIOK VIII-FOREIGN WILLS AXD A)lCILLARY 

AD:\II~ISTRATIO)l 

PART 1. FOREIG:-< WILLS 

1 Sec. 495. Admis.ioll of wills of nonresidents. A will of a 

2 nonresident of this state. not probated in any other state or 

3 county. may be admitted to prohate in any county of this state 

4 where either real or personal property of the decea~ed nonresi-

5 d~nt i. located. 

6 Comment: )lew. 

1 Sec. 496. Foreign probated wills. A will probated in any 

2 other .tate or country shall be admitted to probate in this 

3 ,tate upon the production of a COpy thereof and of the original 

4 record of probate. authenticated by the atte,tation of the clerk 

6 of the court in which such probation was made. or. if there 

6 be no rlerk. then by the attestation of the judge of such court. 

7 and by the seal of office of such officer if he or his office 

8 has a seal. 

9 Comment: Same as §6:33.:33. except phra .. pertaining to notice 

10 omitted. 

1 Sec. 497. Foreign wills as a muniment of title. After the 

2 expiration of the five-year period provided in <ection three hun-

3 dred thirty-one (331). an exemplified copy of a will which has not 

4 been denied probate in Iowa. and of the order admitting it to 

5 probate in a foreign state or country, may be recorded in the 

6 office -of the county recorder· of ·any county where real estate 

• 
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S. F.l65 

owned by the testator is' located. Tbe I')'Cord of "uch a will and' 

of the order. admitting the will to probate ~hall operate to dis­

pose of said property as though said will had been admitted to 

probate in this state. Nothing contained in this section shall 

operate to defeat the rights, acquired prior to such record, of 

purchasers for value whose rights are shown of record. 

Comment: New. 

1 

2 

3 

Sec. 498. Foreign wills-procedure. All provisions of law 

relating to the carrying of domestic wills into effect after 

their probate shall apply. so far as applicable, to foreign wills 

4 admitted to probate in this state. 

;; CAlmment: Same as §633.34. 

1 Sec. 499. Appointment where no foreign probate. The fidud-

2 ary named in the will of a nonresident that has not been probated 

3 in any other state, may. upon application. after such will has 

4 been amitted to prouate in this state, be ap~ointed fiduciary in 

6 this state; provided that a resident fiduciary be appointed to 

6 serve with the nonresident fiduciary; provided, further, that, 

7 for good cause shown. the court may appoint the nonresident 

8 fiduciary to act alone without the appointment of a resident 

9 fiduciary. 

10 Comment: !\ew. 

PART 2. A)lCILLARY ADMI)lISTRATlO!\ 

Sec. 500. Appointment of foreign administrator. If adminis-

2 tration of the estate of a deceased intestate nonresident has 

3 been granted in accordance with the law of the state where he 

4 resided, the duly ·qtmlified administrator of the estate of the 

5 nonresident may upon applicati()n be appointed adminiatrator III 

6 this state,unle.~s another has already been appointed and ,pro. 
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7 \'id~ that a r~.id.nt admini,trator b~ appointed to serv~ with 

8 th~ nonre~ident adlllllllstrator; provided further, howe\'er, that 

9 for good cause ~ho\Vn, the court may appoint the nonl'e,ident ad-

10 ministrat(lr It') act alone witlll)ut the appointment (,f a rf~ident 

11 administr~'tor. 

12 ('(,mlllent: §63~l,50 rewritten, 

I Sec, 501. Application for appointment of foreign :.dmini"tl'a-

2 tor. The ~lpr,lkation for any ~uch appointment under st"ction 

3 fLve hundred (;jOO) .hall contain the name an(1 addre~" of th~ 

4 foreign ndminis.tratof and of th~ resid~nt Hdmini~tl'ator, if any, 

5 tt) be apP<..Iinted. and f.!.hall bt' accompanied by a. certific~te of 

6 the clerk (of the C()III't of original jurisdicti,'n certifying- that 

7 such est~te i. under administration, anel a certification of the 

8 (,riglll;tl letters "I' other authority authori.ins: the nonresident 

9 admini::-tr(~tl)r to art in that estate. 

10 (~omnwnt· Nt'w. 

I ;,;~c, 50::!, Appointment of f"reign fiduciary, The dul,' quali-

2 fled tidllciary under :l will admlttE:d to pr()batE: in ~Inother stale, 

3 may upon application be appointed fiduciary in this .tate, "fter 

,1 "id will has be.!n admitted to probate in this state, provid~d 

5 that f.l r€~idt'llt fiducia.ry be appointed t.o serv~' with the non· 

6 re5HI.::nt fiduciary; pro\'id~tl further, h0\\'ever, that, for go<,d 

7 caus~ ~ho\\'n. the court may appoint the nonresident tiduciary 

8 to act al()ne WIthout the appointment of a r..:::::.irlent firluciar~·. 

9 Comment: New_ 

Sec. 503. Apphcati(ln for appointment (If foreign ~Xecutor I.lr 

" frustee_ Th~ application ror appointment of a n(,nresident exec-

~~' ~for 'or' t-rlistee shall'include the name and address of the non-

• 
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4 re~ident executor or trustee. and the nllJne and address of the 

5 re$ident ~x~c\\tQr ()r truste~. if any. to be appointed. It ~han 

6 be accompanied by a certificate of the clerk of the foreign 

7 court granting the original letters Or other authority confer· 

8 ring the power upon the nonresident e.xecutor or trll.,tee to 

9 act M such. The application shall al80 state the cause for 

10 the appointment of the nonr~sident executor or trllstee to act 

11 as the sole ex"cutor or trustee. if such appointment is desired. 

12 When the will ha, m,t b""n admitted to probate in anr other 

13 state. the application :;hall include the name and address of the 

14 executor or trustee. if any. named in the will of the nonresident. 

13 and of the resident executor or tru,tee to be appointed. 

16 Comment: 1\ew. 

Sec. 504. Removal of property-payment of claims. In all 

2 estates of nonresidenu. being administered in this state. the 

3 court may require payment of all cJaim~ tiled and allowed 

4 belonging to resident .. of this .tate. and all legacie. or 

5 distributive ,hares parable to residents of this state. b~fore 

6 allowing any of the property in the estate to be removed from 

7 the state. 

8 Comment: Adapted from ~633.52. 

9 Sections 505 to 509. inclusive. reserved for future use. 

DIVISIO)1 IX-ESTATES OF ABSENTEES 

1 Sec. 510. Administration auth(,l·ized-petition. Admini"tra • 

2 tion may be had upon the estate of an absent~. A petition 

3 therefor mllst be filed in the office of the clerk and mllst 

4 allege: 

5 1. Whether the absente.> wag a resident or a nonresident of 
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6 this state, and his address at his last known domicile; that he 

7 has, without known cause, absented himself from his usual 

8 place of residence, and concealed his whereabout~ from his 

9 family, for a period of 1h'e years. 

10 2. That the said absentee ha. property in thi~ .tate (de-

II scribing it with reasonable c .. rtainty). alI or part of which i~ 

12 situated in the county in which the petition is filed. 

13 3. The names of the persons. so far a. known to the peti-

14 tioner, who would be entitled to share in the estate of the 

15 ab.ent .. e jf he were dead. 

16 4. In the case of a nonresident. whether administration 

17 upon the estate ha~ be .. n granted in the stat .. of last known 

18 domicile. 

19 5. Fact~ showing that the p .. titioner is a party who would 

20 be entitled to administer the estate of the said absentee in 

21 case the absentee were known to be dead. 

22 Comment: Revision of §634.1 to include the estates of nOIl-

23 resident absentees. Seven-year absence period is changed to 

24 five. 

1 Sec. 511. :-Ivtice. Lpon filing of such petition. the court 

2 ,hall, by a pn)per order. prescribe the notice and the return 

a day therein. which shalI be addre~sed to and served upon such 

4 absentee and the alleged distributees of his estate. 

S Comment: Adapted from §634.2. 

1 

2 

Sec. 012. Service. Said notice .hall in all cases be served: 

1. By publication in the county in which the petition is 

S filed, once each week for three consecutive weeks. in a ·news-

4 paper designated by the court; and 

• 

• 
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5 2. Upon all the alleged distributees of the estate of said 

6 absentee by ordinary mail addressed to them at their laat known 

7 address. 

8 Comment: Subsection 1 is the same as in §634.3, except that 

9 it substitutes 3 weeks for 8 ..... eeks. Subsection 2 is the same 

10 except that it substitutes "all the alleged distributees" for 

11 "all the known or alleged beneficiaries". 

1 Sec. 513. Proof of service-filing. Proof of the publication 

2 and ~ervice of such notice shall be filed with the clerk afore-

3 said on Or before the day set for hearing. 

4 Comment: Adapted from §634.4. 

1 Sec. 614. Hearing-continuance-orders. If, on the day set 

2 for hearing. the absentee fails to appeal', the court shall 3P-

3 point Some disinterest~ person as guardian ad litem to appear 

4 for the absentee and all distributees not appearing, and said 

5 cause shan thereupon stand continued for twenty days. The court 

6 shall have authority to make further continuance upon proper 

7 showing. The guardian ad litem shall inv~stigate the matter 

8 and things alleged in the petition. Upon further hearing. 

9 the court shall hear the proofs, and, if satisfied of the truth 

lOaf the allegations of the petition, shall enter an order establish. 

11 ing the death of the absentee as a matter of la ...... 

12 Comment: Adapted from ~634.5 with the new provision that such 

IS an order shall establish his death as a matter of law . 

1 Sec. 515. Administration. Upon the entry of such further 

2 order.under section five hundred fourteen (014), administration 

3 of the estate 'of such absentee, whether testate or intestate, 

4 shall proceed as provided .herein· for thE: administration of the 
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5 est"te~ of other de<·edents. notwith~tanding the provigions of 

6 section three hundred thirty (3:30). 

'i Comment: Substituted for §631.6. 634.7. n34.8. !l34.9. and 

8 634.10. 

1 Sec. 516. Righb of ab$entee barred-sale hy sP()u:;~. Such 

2 an "rder establishing- the death of an absent"" :;hall forever bar-

3 the rillht;; t>f homdtead and distributive share of the ab$entee. 

4 and hi:; interest in and to any real e~tate owned or held by the 

5 5pou:;e of :;ueh absentEe. and in which said spou~e may have a 

6 1,>g.1 or e'luitable intere~t. Conveyance of any ~uth real 

7 edtat(' b!-' Slh~h :;WlU~~, after six months or more from d4te of 

8 publicati<m of se<;<)nd notice of appointment of a J)<'rsonal repr~-

\1 sentative. shall be free and clear of :.ny claim or l'ight of home-

10 .tead or distnl)utiw sh:He on the part of such absentee. 

II Comment: Adapted from §634.1l. 

I Sec. 51i. )Ii;;sinl: soldier,; or sailor:;-pre>umption of d~ath. 

2 1. A written finding of pre;;umed death. made by the secretary 

3 of defen.e. or other officer or employee of the ~nited States 

4 authorized t,) make _uch finding. pursuant to the ftderal Mi:;;.ing' 

;) Person~ Act (56 Stat. 143, 1092, and P.L. ~08, eh. 371. 2d Session 

f) 78th Congress; 50 ~.S.C. App. Supp. 100l·li), as now or hereafter 

7 amended. or a duly certified copy of such a finding. shall be 

8 recei\'cd in any c(.urt. office or other place in thL; state. a8 

9 evidence of the death of the person therein f<ound to be dead. 

10 and of the date. circumstances. and place of hi;; disappearance. 

11 ~. An official \\'ritt~n report or record. or a duly certified 

12 copy therc'Of. that a person i~ mis.ing. missing in action. in-

13 tel'lled in a neutral country. or beleaguerer. besieged. <ir captured 

• 
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14 by an enemy, or is dead, or is alive, made by any officer or 

15 emplo)·..., ,)f th~ l'nited States authorized by the act referred to 

16 in subsection one (1) of this section, or by any other lliw of 

17 the United States. to make ~uch a report or record, shall be 

18 received in any court, office or other place in this state as 

19 evilltnce·that such person is missing, mis,ing in action, interned 

20 in a neutral country. or beleaguered, besieged, or captured by 

21 an enemy, or is dead. or is alive, as the ca.;e may be. 

22 3. For the purpl).,e~ of ~uhsections one Cl) and two (2) of 

23 this section, any finding, report. or record, or duly certified 

24 copy thereof. purporting to have been signed by such an officer or 

25 employee o{ the L'niterl Stat~3 as is described in said "ub~ection;;, 

26 shall prima facie he deem~d to have been signed and i;;o;ued by ,uch 

2i .'in officer or employee punuant to law, and the person signing 

28 the same shall prima facie be deemed to have acted within the 

29 scope of his authvrity. If a copy purports to have been c~rti-

30 lied by a per;;on authorized by law to certify the ;;ame .. ,ueh 

31 certified copy shall be prima facie evidence of hi3 authority 

32 .~O to certify. 

33 Comment: Same as §634.12. 

1 Sections 518 to 522. inclusive, reserved for future use. 

DIVISIO:-1 X-UXIFOR).I SI:'!ULTA)lEOUS DEATH ACT 

2 Comment: Sections 523 through 528 are adapted from §§6S7.1. 

3 637.2, 637.4 and 637.4 . 

1 Sec. 523. No Rufficient eddence of survivorship. Where the 

2 title to property or the d~volutil)n thereof dep~nd9 upon priority 

3 of death. and there is nO ~ufficient e\'idence that th~ persons 

4 ha\'e died otherwi~e than simultaneoll$ly. the property of each 
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5 person shall be disposed of as if he had survived, except as pro-

6 vided otherwise in sections five hundred twenty-four (524) to 

7 five hundred twenty·seven (527) inclusive. 

1 Sec. 524. Beneficiaries of another person's disposition of 

2 property. Where two or more beneficiaries al'e designated to 

a take successively. by re8~on of survivorship, under another 

4 person'" disposition of property, and there is no sufficient evi· 

5 d(>nce that theile beneficiaries ha\'e died otherwbe than simul· 

6 taneously, the property thus diilp",ed of shall be divided into 

7 as many equal portions as there are successive beneficiaries, 

8 and these portions shall be distributed respecth·el,. to those who 

9 would have takfn in the event that each designated beneficiary 

10 had survived. 

Sec. 525. Joint tenants. Where there is no sufficient e\·i· 

2 dence that two joint tenants have died otherwise thlln sirnultane­

:l ously. the property so held shall be distributed one-half as if 

4 one had "urvived and one·half 8' if the other had survi"ed. If 

5 th(>re are more than two joint tenants and all of them have so 

6 died. the propert~· thus dii;tribut.ed shall be in the proportion 

7 that one bears to the whole number of joint tenants. 

8 ('"mment: Adapted from ~637.3. 

Sec. 526. Insurance policies. Where the insured and the 

2 beneficiary in a policy of life or accident insurance ha\'e died, 

3 and there i" no sufficient evidence that they ha\'e di<>d otherwise 

4 than simultaneously. the proceed" of the policy shall be di.trib· 

5 uted a. if the insured had survived the beneficiary. 

1 Sec. 527. Limitation of application. Sections five hundred 

2 twenty·three (.523) and five hundred twenty·four (524) shall not 

• 

• 
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3 apply in the case of wills. living trusts, deeds, or contracts of· 

4 insurance wherein pro\'ision has been made for distribution of prop-

6 erty different from the provisions of said sections . 

6 Comment: Adapted from §637.6. 

1 Sec. 528. Cniformity of interpretation. Sections five hun-

2 dred twenty-three (523) through five hundred twenty-seven (527) 

3 shall be so construed and interpreted a3 to effectuate their gen-

4 era! purpose to make uniform the law relating to simultaneous 

5 death. 

6 Comment: Adapted from §637.7. 

1 Sections 629 to 534, inclusive, reserved for future use. 

DIVISION XI-FELONIOUS DEATH 

1 Sec. 535. Feloniou3ly causing death. No person who feloni-

2 ousl.v takes or cause3 or procures another to take the life of 

3 another shall inherit from such person, or receive any interest 

4 in the estate of the decedent as ~urviving spouse. or take by 

5 devise or legacy from him, any portion of hi~ e3tate. 

6 

1 

Comment: Same as §636.47. 

Se<;. 536. Insurance beneficiary feloniously causing death. 

2 No beneficiary of any policy of insurance or certificate of mem-

3 bership issued by any benevolent association or organization, 

4 payable upon the death or disability of any per;;on, who feloni-

5 ou.ly takes or cau'e' or procures to be taken the life upon which 

6 such policy or certificate is issued. or who feloniously causes 

7 or procures a disability of such person, shall take the proceeds 

S of such policy or certificate. 

9 Comment: Same a. §636.48. 

1 Sec. 537. Distribution to other heirs or insured. In every 
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2 in.t .. nce nlentioned in sections five hundred thirty-th'e (535) and 

3 th'e hundred thirty-six (5:36). all benefits that would accrue 

4 to any .uch per~on upon th~ death or disability of the person 

. 5 whose life is t1111$ taken (lr who is thus disabled $hall be distrib-

6 uted to the other per.ons who would take under the will of the 

7 deced~nt or according to the rules of intestate :mcces:;ion, as 

8 the case may be. 

9 Comment: Adapted from §636.49. 

1 Section~ 5:~8 to .)4~, indusive, reserved for futurt U:-:te. 

Dl\'ISION XIl-PROCEEDINGS FOR ESCHEAT 

S<'C. 5~3. Proceedings for escheat. When the court has reason 

2 to believe that any property of the estate of a decedent within 

~ the county should by law escheat, he must forthwith inform the at­

I t!)me)' general of the dtate of Iowa thereof, and appoint some 

5 :::.uitable pE:r:-;Oll as personal repre:=;entative to take charge of such 

6 property. unless a personal representative has already been ap-

7 pointed. 

8 Comment: Adapted from ~636.;;1 with notice to the attorney 

9 ~eneral instead of the comptroller. 

1 Sec. 544. Notice to pers.ms interested. The personal repre-

2 sentative mUdt give such notice of the death of the deceased, and 

3 of the amollnt and kllld of property left by him within the state, 

4 as. in the opinion of the court appointing 111m shall be best 

5 calculated to notify thl)ge intere;:;ted. or ~uppO~trl to bt" inter· 

6 ested, in the property. 

7 Comment: Adapted from §636.52. 

1 Sec. 545. Sal~-proce.ds. If within six nwnths from the 

2 gi\'ing of such notice. no claimant thereof appear,;. such prop-

3 erty may be gold and the pr(lceed~ paid over by the per,onal 

• 
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4 repre5entative to the state comptroller for the benent of the 

5 school fund. 

6 

1 

2 

:j 

4 

5 

1 

Comment: Adapted from §6~6.53. 

S"". 546. Payment to per~on entitled. The mone~' or any por­

tion of it shall be paid at any time within ten years after the 

sale of the property or the appropriation of the money. but not 

afterwards. to anyone ,howing himself entitled thereto. 

Comment: Same a< §636.54. 

Section;. 547 to 551. inclusive. reserved for future u<e. 

DIVISION XlII-OPE!'II!'IG GUARDIA::-<SHIPS A!\D 

CONSERV ATORSHIPS 

PART 1. OPE!'IING GUARDIAKSHIP::; 

Sec. 55:!. Petition fvr appointment of guardian. An)" per90n 

2 may file with the clerk a verifien petition for the appointment 

3 of a guardian. The petition shall state the following informs-

4 tion so far as known to the petitioner 

5 1. The name. age and post-otfice address of the proposed 

6 ward. 

7 2. That the proposed ward is: a minor. a mental retardate. 

S mentally ill. senile, a chronic alcoholic. or a spendthrift. 

9 3. The n"me and post-olliee addre"s of the proposed guard-

10 ian. and that such per,on is qualified to serve in that capacity. 

11 4. That the proposed ward is a reSIdent of the state of Iowa 

12 or is pregent in the state, and that hig be"t interests require 

13 the appointment of a guardian 111 this state. 

14 !>. The name and address of the pe"OTI or institution. if any, 

15 having the care. custody or control of the proposed ward. 

16 Comment: Adapted from new Ores-on Act on Guardianships. 

1 Sec. 553. No notice required-minot'. No notice of the filing 
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2 of ~lIch petition need be given when the proposed ward i~ a minor 

:l and ,uch petitIOn i. tiled by the person h.,ving cu"tody of the 

4 prop1.lsed ward 

Comment: ~ew. • 1 S"<:. 554. Xotice !;(lverlled b..- Rules of Civil Procedure. In 

2 .,11 other cnses. notice (If the filing of such petItion shall be 

:-\ served upon tht proposed ward in the manner of an original notice 

4 and the Rule, of e"'il Procedure governing original notices 'hall 

5 also govern ,uch notice as to content. 

f) C'mnment: :\ew. 

I Sec. 555. Pleadings and trial-Ru'e. of Civil Pr(leedure. All 

2 other pleadings and the trial (If the calise shall be governed by 

3 the Rulb Cof Civil Procedure. The c"use shall be tried as a law 

4 action. and either party shall he entitled to a jury trial if de-

5 mand is made therefor ct:i prOVided by the Rules of Civil Procedure. 

6 Comment: )lew. 

I Sec. 556. ApJXlintment of guarrlian. If the a!legations of the 

2 petition as to the status of the propo,ed ward and the necessity 

? ., for the appointment of a guardian are proved. the court may ap-

4 poinf a guardian. 

Comment: Adapte,; from pan of §670.2. 

Sec. 5.57. Appointment of guard,an on voluntary petition. 

2 A guardian may also be appointed by the court or the clerk lIpon 

4 than" men:al retardate. a mentall, ill person, or a minor • 3 the "trified petition (If the propo,ed ward. if he is other 

5 under the age of fourt«n ;'ears. provided that the court or the 

6 derk determine that such an appointment inures to th~ best 

i interest of the applicant. 

8 Comment: Adapted from §§668.4 and 670.5. 
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9 Cross refert'ncf': S~e section~ 572 and 635. 

1 S~c .. ;58. Appointment of temporary guardian. A temporary 

2 guardian may be appointed. but only after a hearing on such 

3 notic~. and subject to such conditions. as the court shall 

4 pre,cribe. 

5 Comment: Adapted from §670.8. 

1 Sec. 559. Preferenc~ a, to appointment. The parents of a 

2 minor. or either of them. if qualified and suitable. shall be 

3 preferred over all oth~rs for appointment as guardian. Pref-

4 erence shall then be gh'en to any person. if qualified and suit· 

5 able. nominated 3S guardian for a minor child by a will executed 

6 by the parent having custody of a minor thild. and any qualified 

7 and SUItable person requested by a min"r fourteen year. of a~e 

8 or older. Subject to these preferences. the court shall appoint 

9 as guardian a qualified and suitable pel'son who is willing to 

10 serve in that capacity. 

11 Comment: Adapted from §§668.1. 668.2 and 668.4. Creates a 

12 testamentary guardianship. now nonexistent in Iowa. See 

13 Re: Guardianship of Johnson. 87 Iowa laO. 54 N.W. 69. 

Sec 560. Appointment of guardian on 3 standby basis. A 

2 petition for the appointment of a guardian on a ~tandby ba.~i8 

3 may be filed by any person under the same procedure and require-

4 ments as provided in sections five hundr~d ninety-one (591) 

;; through five hundred ninety-seven (597). both inclu.ive, for 

6 appointment of standby consef\·ator. insofar as applicable. 

7 Comment: l\ew. 

1 Sections 561 to .';65, inclusive. reserved for future use. 
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Part 2. OPENING COl'SERVATORSHIPS, 

1 S~c. 566. Petition for appointment of conservator. Any per-

2 ,on may file with the clerk a verified petition for th" app(lint· 

:l ment of a conservator. The petition shall state the followin(! 

4 Information, so far as known to the petitioner: 

5 1. Th~ l,an1t"', agt: and post-offite addp~~s of th(:: vroposcd 

t) ward. 

7 2. That the proposed ward is: a minol', a mental retardate, 

i! mentally ill, ,.nile. a ("hronlt alcoholIc. or a spendthrIft. 

9 3. The name and post-()ffice addre:;:; t)f the proposed con-

1 f) ,ervator. and that su("h person is Qualified to serve in that 

II capacity. 

12 4. A general description of the property of the propo"ed 

13 ward within thi' ,tate and of the right to reteive property, to-

14 ,:rether WIth the probable present value of such property and 

15 right" If any money is payabk or to become payable, to the 

H; proposed ward by the l'nited States through the Veterans Adminis­

J I tration. the petiti.)n ,hall ~o ~tate. 

18 .,>, The name and address of the per>on (,r institution. if 

HI any. having the care. custody or control of the proposed ward. 

20 6, That the proposed ward resides in the state of Iowa, is 

21 a nonresident. Or that his residence i, unknown, and that his 

22 be..t interest" require the appointment of a con,ervator ill the 

23 state of Iowa. 

24 Comment: Adapted from new Oreg-on Act on Guardianships. 

Sec. 567. Xo notke required-minor. ~o notice of th" filing 

2 of 'lith petition need be given when the proposed ward is a minor 

3 and such petition i" filed by the per,on having custody of the 

• 
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4 proposed ward. 

5 Comment: Xew. 

1 Sec. 568. l'otice governed by Rules of Ch'i1 Procedure. In 

2 all other case •. notice of the filing of such petition "haJJ be 

3 sel'ved upon the proposed ward in the manner of an original 

4 notice and the Rules of Civil Procedure governing original 

5 notice shall also govern such notke as to cont"nt. 

6 Comment: New. 

Sec. 569. Pleading~ and trial-Rules of Civil Procedure. All 

2 other pleadinlfs and the trial of the cause ,hall be g""~rn~d 

3 by the Rules of Civil Procedure. The c~use shall be tried as a 

4 law action. and either party shall be entitled to a jury trial 

5 if demand i~ made theret"<.r as provided by the Rules of Ci\'il Pro-

6 cedure. 

7 Comment: N~w. 

1 Sec. 570. Appointment of conservator. If the aJJegations 

2 of the petition as to the status of the proposed ward and the 

3 nece~~ity for the appointment of a comervator are proved. the 

4 court may appoint a con~ervator. 

5 Comment: Adapted from a portion of §670.2. 

1 Sec. 571. Preference as to appointment of conservator. The 

2 parents of a minor. or either of them. if qualified and ~uitable. 

3 shall be preferred over all others for appointment as con-

4 sen·atar. Preference shaJJ then be given to any per~on. if 

5 qualified and suitable. nominated as conservator for a minor 

6 child by a will ~xecuted by the parent having custody of a 

7 minor child. and any qualified and suitable person requested 

8 hy.'1 minor fourteen year~ of age or older. Subject to these 
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9 preferences, the court shall appoint as conservator a qualified 

10 and suitable person who is willing to serve III that capacit)'. 

II Comment: Thi" ,ection is ,imilar to ,ection 574 of the 

12 

1 

Probate Code. 

S.c .. 372. Appointment of conservator on "oluntar), petition. 

2 A c(Jn~ervator may also be appointed b:' the court LJIXln th(> \'E'ri­

a ned petition of the proposed ward, if he i, other than a men-

4 tal rHardate, or a "'entail), iII per",n, M a minor under the 

5 age of fourteen years, provided that the court det"rmine~ that 

6 such an appointment inure, to till' b,·,t Interest of the applicant. 

7 Such petition shall ,tate whether a notice of involuntary 

8 petition for the appointment of a c',",ervator ha, been served 

9 on the proposed ward. 

10 Comment: Adapted from ~§668.4 ,mri 67() .. 5. Last sentence is 

11 new. 

12 Cro,",s reference: See sectiong 557 and 6:35. 

Sec. 573. Appointment of temporary conservator .. -'\ temporary 

2 conservator may be appointed but only after a hearing on such 

:l notice. and subject to such conditions, as the court shall pre-

4 ~cribe. 

5 Comment: Adapted from §670.8. 

I Sec .. 574. Procedure in lieu of conservatorship. If no con-

2 servator has been appointed, money due a minor or other property 

3 to which a minor is entItled. not exceeding in the aggregate 

4 the gum of one thousand dollars in ndue. rna)' be paid or deliv-

5 ered to a parent of the minor who i~ entitled to the custody 

6 of such minor. upon written statement verified by the oath of 

7 such parent, that all money or property of ,uch minor does not 

8 exceed in the aggregate the ,Um of one thousand dolla,,; and 

• 
• 
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9 the written receipt of such parent shall constitute an acquit-

10 tallce of the person making $uch payment of mone.'" or de!i\'ery 

11 of such property . 

12 Comment: Adapted from §i;68.3, amount changed to $1,000. 

13 Cross reference: See chapter 565A of the 1962 Code of Iowa. 

I Sections 57~ to 579, inclu~h'e, reserved for future use. 

PART 3. COKSERVATORSHIPS FOR ABSDITEES 

I Sec. 580. Petition for aPPointment of t(>n~en'ator for ab~en-

2 tee. When a person owns property lo('ated in the state of Iowa, 

3 his whereabouts are unknown. and no provision for the care, con-

4 trol and supervision of such property has been made. with the 

.:; re$ult that such property i~ likely to be lo~t 01' damaged. or 

6 that the dependents of such owner are likely to be deprived of 

7 m~ans of support be~au:-5e of such ab~en(:~. it shall be proper for 

8 any per~on to tile with the clerk a petition for the appointment 

9 of a coniSen'ator of such propert)' of t he ah.~entee. The petition 

10 shall state the following informatif)ll, so far as known to the 

11 petitioner: 

12 1. The name, age and ia$t known pMt-office address of the 

1:3 proposed ward. 

14 2. The facts concerning the disappearance of the absentee. 

15 

16 

17 

18 

19 

20 

21 

3. The name and post-<lffice address of the proposed consen-a­

tvI'. and that he is qualified to s.rve in that capacit)'. 

4. A general description of the property of the absentee 

within this ~tate and of his right to recei,'e property; also, 

the probable present value of such property and right. If any 

money is payahle, or to herome payable to the absentee by the 

Cnited States through the veterans administration, the petition 

22 shall so $tal..!. 
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:23 5. That th. pH'I,ert,' <,1 the :.o,entee i, likely to be lost 

21 or dam3Io!ec.i. or that hi;; dep"ndents are likely to be' derr"'ed 

25 of mea)):' of :-;Ilpport. bec~u"t: (If h i:-::. ~lb~·ence. and that no proper 

26 pro\'i:-:.ion has been n12tdt' f(lr the care, <':fmtrol and supervigh)tl 

27 Over ~uch property. 

28 Comment: K"w. 

Sel'. 581. Original notice goverrwd by Rule::. of Ch il Proce-

2 dure ~()tiC'e of tht: f!lin:; of such a pE-titiotl and of the- heariTll:' 

~i thereon shall be sen'ed upon the abs~nte" 1,,' publi<ation in the 

4 manner of an original notke and the Rules of Civil Procedure 

5 gO"erniJl!! original notice. by publiclitlon shall al~o J!1.I\'trn 

G .,)lJch a notict:' as tQ content. 

7 Comment: :'\e\\'. R.placc.; ~ti7I.Z. 

1 Sec. ,j8~. ~()tj('e on count.\" at'()rne~·. ~t.:ch rll.ltlcf ~hall 

:~ 

4 

5 

6 

7 

ftlso h~ :-ien'ed on the ("Ounty attorr~ey ()f the COlUlt~· in which 

the petition i" filed ~Jld on th" 'I.ouse and l'hildren of the ab. 

sentee as provided by the Rule" of Civil Procedure. If th~r. 

are no · .... P(lll.~€' or childre-fl. ~uch rwtice ...-hall bc· ,"e!'\"i~d on su:,:'h 

pt'rsons and itl ~uch mAnner a~ t.h~ court n1:l.y prescrihto. 

Comm~lIt: Replaces §fj71.3. 

1 :';ec . . ';83. Pleading.; and trial-Rules of ("h'i! Procedure. All 

3 

4 

other pleading, lind the trial 1.lf ~h~ cau'e 'hall b~ f!Overned by 

the Rule, <Jf Civil Proccdure. 

Comment: );'e\\,. 

So<. 584. Appolntnlent of co,,;;ervator. In the event th:..t the 

2 absent .. e doe~ not appear at said h~aring, the C0urt shall he:<t 

3 the petition and the proof offered All e\'idence shall he made 

4 a part of a tran.cript to be filed in ,uch pl'oc.;edings. If the 

5 all"gation;; of the petition are proved, the COllrt may appoint a 

• 

• 
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6 cons.ervator. 

"i Comment: Adapted from §~671.5. 671.6 ~1nd 671.8. 

1 Sec. 585. Appointment of temporal')' con,ervator. A temporary 

2 conservator may be appointed. but only after a hearing on su~h 

:3 nut ice. and subi~t to such conditiuns as the court shall pre-

4 scribe. 

5 Comment: New. 

1 Sections 586 to 590. inclusive. reserved for future use. 

PART 4. ST Al\DBY COl\SERV ATORSHIPS 

1 Sec. 591. Voluntary petition for appointment of conservator-

:3 

4 

5 

6 

7 

8 

9 

10 

11 

1 

2 

3 

4 

5 

6 

7 

1 

2 

standby basis. Any lJE'r:;(In of full age and sound mind may execute 

a verified petition for the voluntary apPoIntment of a conser\',t.-

tor of his property upon the express condition that "uch petition 

shall lie acted upon by the court only upon t he occurrence of an 

event specified or the eXIstence of a des~ribed condition of the 

mental or physical health of the petition~r. the occurrence of 

which event. or the existence of which condition. shall be estab· 

lished in the manner dir~ted in said petition. 

Comment: New. 

Cro~s reference: See section 63.5. 

Se~. 592. Petition may nominate con,ervator. Such petition 

may nomin&te a pt:rnon for appointment to serve as such (:ons~rVa­

tor. and may request that the appointment be made without bond. 

or with bond of a ~ertain stated sum. The court in appointing 

the con,ervator shall give due regard to su~h nomination and 

other reque~ts and r~ommendations contained in the petit.ion. 

Comment: New. 

Sec .. 59:3. Depo,it of petition. Such petitiun may be deposit· 

ed with th~ derk of the count)' in which the party regides. or 
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3 with any person. firm. bank Or tru~t company selected by the peti-

4 tioner. 

5 Comment: ~ew. 

1 Sec. 594. Re\'oca!ion of petitIOn. Such petition may be reo 

2 vohd bv the petitJOner at any time before app<.intment of a con-

3 "'rvator by the court. provided that the petil inner is of sound 

4 mind. Revocation shall be accomplished by the destruction (,f 

:; the petition by th~ petitioner. or by the e,(ecution of an ac· 

6 kn"....-Iedged in.trument of revocation. If the petition hM been 

7 depogited with the clerk. the revocation may Iikewbe be deposit· 

S ed there. 

9 ('omm€'nt: Nt'\\'. 

1 Sel'. 595. Filing petition up')~ occurrence of condition. At 

2 ;,nv time after the deposit of the petition with the clerk. and 

'l he fore its re\·ol·ation. it may be brought On for hearing by the 

4 tiling of a verined statement to tht' effect that the occur-

.5 renCe of the e\'ent or the condition provided for in the peti-

6 tion has come to P""s. If the petition hag not been deposited 

7 with the clerk under the provisions of section tive hundred 

8 ninety·three (59:>). then it ma)' be brought on for hearing at 

9 an), time by the tiling of it and such a verified "tatement with 

10 the clerk of the county in which the per,on who executed the 

11 petition then reside~. 

12 Comment: Kew. 

1 

5 

Sec. 596. Time of appointment of conservator. At the time 

such petition is tiled. the court. Without any notice. may 

appoint the consen'ator nominated in such petition or may set 

the petition for hearing on duch notice as the court may pre­

scribe. 

• 
• 

• 
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6 Comment: New. 

I Sec. 597. Con$ervator shall have same powers and duties. 

2 The powers and duties of such a conservator shall ~ the same 

• 3 as those of a conservator appointed in response to any of 

4 the other petitions authorized in this Code. 

5 Comment: New. 

Section~ 598 to 602, inriusive, reserved for future use. 

PART 5. FOREIGN CONSERVATORS 

1 Sec. 603. Appointment of foreign conservators. When there 

2 is no conservatorship, nor any application therefor pending, 

3 in thi;; state, the duly qualified foreign con~ervator or guard· 

4 ian of a nonresident ward may, upon application, be appointed 

5 conservator of the property of such person in this state; pro· 

6 vided that a re~ident con.ervator is appointed to serce with 

7 the foreign conservator; and provided further, that, for 

g good cause ghown, the court may appoint the foreign conservator 

9 to act alone without the appointment of a resident conservator. 

10 Comment: !\ew. 

1 Sec. 604. Application. The application for appointment of 

., 
~ a foreigll conservator 01' guardian as conservator in thig st.~te 

3 ~hall include the name and address of the nonresident ward, and 

4 of the nonresident conservator or guardian, and the name and 

5 address of the re.ident conservator to be appointed. It shall 

6 be accompanied by an exemplified copy of the original letters • 7 or other authority conferring the power upon the foreign con-

8 ,ervator or guardian to act as such. The application 3hall also 

9 st.1te the cau.e for the appointment of t.he foreign conservator 

]0 to act as sole conservator, if such be the case. 
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11 Comment: :-Jew. 

1 Sec. l;(I~. Per80nal property. A foreign con;;ervawr lIr guard-

ian of " n('nre5idrnt ma~' be authorIzed by the court of the <:<)tlll-

3 ty whel"~in :'ouch ward h,ts pel'sonal property to l'(>ceive the same 

4 upon compliant!t' with th~ prod~i(lns of ::tections $ix hunched six 

" 16061. ,is hunch'ed "even (60i) and .ix hundred eight (60$). 

6 C('mm~nt: Adapted frum ~669.4. 

1 Sec. 606. Copy ,)f bond. Such forcign c',"~ervato .. or guardian 

? 
c' 

4 

"hall fil~ 10 the office of the clerk in the county wh~re the 

p\"Operly i.; situated. a certified Cup v <.f hi~ official bond. duly 

authenticated by the court granting hi' letters. and ,hall ,,1'0 

e"ecute" receipt for the property received by him. 

l' ('"mmen!: Adapted from §669.5. 

1 Sec. 60i. Order for delivery. llpon the tiling of the bond as 

abcl\·e provided, and tlw court ,*ing satisfied with the amount 

thel·~"f. it ,h,dl order the personal propert'· of the ward deli\'-

4 ered to c;uch Ci.mser\"at()l" or guardian. 

5 

Sec. 608. Recorciing of bond-notice !o cOllrt. The clerk 

2 shall record the bonds and the receipt. and notify by mail the 

:l COUl'l which granted the lett~rs of conservatorship or Iruardian-

4 ,hip of the &"""'lI\t of pmperty delivered to the fidllciary and 

.j the date of deJi\'t'ry therfoQf. 

6 Comment: Adapted from §669.i. 

PART 6. COKSERYATORSHIPS IN\'OLvI~G 

VETERA:-.1S AD:.n:-<ISTRA TlON 

1 S~. 614. Application of other pro"i,ions to v<"teratb' con-

• 

.' 
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2 ser\'atorship~. Whenever monen are paid or ar~ payable pursuant 

a to any law of the United States through the Veterans Admini8tra. 

4 tion to a conservator 01' a guardian, the provisions of section~ 

5 six hundred rifteen (615) through six hundred twent),-<lne (621) 

6 shall apply to the administration of said moneys. However. such 

7 provisions shall be construed to be supplementary to the other 

8 provisions for con.ervatol'~. and shall not be exclusi\'e of $uch 

9 provisions . 

10 Comment: Adapted from §672.2. 

Sec. 6J 5. Admini.tratCIr of veteran; affairg-party in inter­

est. Th" administrator of veterans affairs of the United States. 

his succe,g(\l". or the designee of either. shall be a party in 

intere.;t in any proceeding for the appointment or remo,",~1 of 

a con~ervator. or for the termination of the conservatorship, 

and III any ,uit or other proceeding. including reports and ac· 

counting •• affecting in any manner the administration of those 

"'Set, that were derived in whole or in part from l>enetits paid 

by the veterans administration. ~ot less than fifteen day, 

pI'jor to the tim~ set for a hearing in any such matters. notice. 

in ",riting. of the time and place thereof shall be given hy 

mail to the office of the veterans administration having juris. 

diction over the area in which such matter is pending. 

Comment: l\ew. Replaces ~~670.11 and 670.14. 

~ec. 616. Ward rated incompetent by veterans administration. 

Cpon the trial of an i,sue arising upon a prayer for the appoint· 

ment of either a temporary or 11 permanent conservator. a certifi­

eate of the administrator of veteran~ adminigtration. or his 

representative. setting forth the fact that the defendant ward 
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I) has b<:en rated incompet~nt by the veterans administration upon 

., ex,'lmina!ion in accordance with the la\\'~ and regulatIOns govern. 

8 ing the vet~'ans admini~tration; and that the appointment of 

~) a consen'ator j~ " condition pr~edent to the payment of any 

10 moneys du~ :;ueh person by the veterans admini.tration, shall 

II be prima facie e,idence of the necessity for such appointment, 

12 and the cOllrt may ;'ppoint a conservator for the property of 

13 such per~(.In. 

14 C()mn1t;"nt: Adapte.1 frnn1 §G72.7. 

S~C. 617. Lmlitation on conservator acting for more than 

2 ten ward,. Except as her~inafter provided. it shall be unlawful 

3 for any ptr.~on h) accept appointment as conser\'stor for any 

4 ""rd If such pr(,posed conservator shall at that time be acting 

5 as conservHto:- for as many as ten wards. In any cade. upon 

6 preser;tation of it petition by an attorney of the veterans 

7 administration under this section al!eging that a conservator 

8 i" acting in a fiduciary capacity for more than ten ward" 

9 and requesting hi3 discharge for that reason, the COUrl. upon 

10 proof substantiating the petition, shall require a final 

11 accounting forthwith from such conservator, and shall di!<Charge 

12 such conservator in the particular case. The limitations of 

13 thi. section shall not apply where the conservator is a bank 

14 or a trust company. A person may be conservator of more than 

15 ten ward. if they are all m~mbers of the ~ame family. 

16 Comment: Adapted from ~672.IO. 

I Sec. 618. Compensation in conser\' .. tor~hips involving \'eteranJI 

2 administration. In conse"'atorships involving the veterans 

3 administration, compensation payable to conservators for 

• 

• 
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4 ordinary services shall not exceed fi"e per cent of the income 

5 of the ward during any accounting year. provided. however. 

6 that the court may grant compen$sti()n to such conservator in 

7 a dum not to exceed twenty-the dollar. where five per cent 

8 of the income of the ward during the 2.ccounting year will not 

~ adequately tompensate the conservator for .ervices performed. 

10 In the event vi extraordinary ser\'ice~. however. the Nurt may. 

11 upOn p~tition and after hearing thereon. allow the conservator 

12 additional compensation. Su~h petition shall set out the 

1~ extraordinary servi~es rendered by the conservator. Compensa-

14 tion as conservator and a fee as attorney shall not be allowed 

I!) to the same person. No compensation shall be allowed on the 

16 corpus of an estate received from a predecessor con.ervator. 

17 Comment: Adapted from §672.I3. 

1 Sec. 619. Order for support and maintenance of ward. A 

2 ton,ervatot· 'hall not apply any r'ortion of the ~stat~ of hid 

3 ward for the support and maintenance of any person other than 

4 his ward. except upon order of the ~ourt after a hearing. 

I; Comment: Adapted from §67Z.15. 

1 Sec. 620. Dual conservatorship proceedings not required. 

2 Sections six hundred fourteen (614) through six hundred nine-

3 teel\ (619) shall not be construed as requiring dual consen',,-

4 tor$hip proceedings of the property of the same person. but 

5 when a conservator i:; such. both as to moneys paid by the 

6 Vnited States through the veterans administration and to other 

7 property of the ward. the accounts of the money received 

8 through the veterans administration ~hall be kept separate and 

9 apart from the accounts of other property. 
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J II (:(.mnwnt: Adapttd from §672.20. 

1 Sec. 621. Liberal construction. Sections SIX hundred (our-

2 t<'Cn (614) throu~h six hundred t ..... enty (620) shall be construed 

:l liberally to geeure the beneficial inknt and purpose thereof. 

4 and ,hall apply only to beneficiari •• o{ the veterang adminig­

f> tr&ti(ln. 

("<.mment: Adapted from §672.16. 

1 Section, 622 to 626, inelu.ive, reserved for future use. 

PART 7. CO)'IBII'1N"G PETITIO:\ FOR GUARDIAI' 

A:\D COKSERV ATOR 

1 S • .:. 627. Combining petition,. The petitions for the ap-

2 pOintment of a guardian and a (.'onSE'rvntoT may be c()mbined and 

3 th~ ,'aUSe tried in the same manner as a petition for the 3P. 

4 pointment ("If & conSen"ator. 

5 Comment: New. 

1 S.t. 628. Same ~rson as g'lar<iian ?nn con~ervator The ."mt 

2 per<on may he appointed to Strve a, both guardian and con~ervator. 

a Comment: Codifies present Iowa law. 

1 Sections ';29 t(l 6:3:3, inclusive, reserved {or future uge. 

DIVISIO:-I XIV-AD:'IINISTRATIOI' OF Cl'ARDIAK­

SHIPS A:>;D CONSERV ATORSHIPS 

PART I. APPOI:-ITME~T Al-ID QUALIFICATION OF 

GCARDIA!'S A:-ID CONSERVATORS 

1 Sec. 634. Pro"isions applicab!e to all fiduciaries ghall 

2 govern. The provisions of this Code applicable to all fiduci-

;l arie, _hall govern the appointment, qualification, oath and 

4 bond of guardIans and conservatDrs, except that a guardian 

5 shall not be require,l to give bond unle,s the court, for good 

• 

• 
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6 cause, finds that the best interests of the ward require a 

7 bond. The court shall then fix the terms and conditions of 

8 such bond. 

9 

1 

Comment: ~ew. 

Sec. 635. Combination of voluntary and standby petitions 

2 with involuntary petition for hearing. If prior to the time 

3 of hearing on a petition for the appointment of a guardian 

4 or a conservator, a petition is filed under the provisions of 

5 sections five hundred fifty-seven (557), five hundred seventy-

6 two (572) or five hundred ninety· one (591), the court may com-

7 bine the hearing on ~uch petitions and determine who shall be 

8 appointed guardian or conservator. 

9 Comment: See );eidermyer vs. Neidermyer, 237 Iowa 685, 

10 22 N.W.Zd 346. 

PART 2. RIGHTS A);D TITLE OF WARD 

1 Sec. 636. Effect of appointment of guardian or conservator. 

2 The appointment of a guardian or conservator sha1l not constitute 

3 an adjudication that the ward is of unsound mind. 

4 Comment: New. 

1 Sec. 637. Powers of ward. A ward for whom a con~en'ator has 

2 heen appointed ~hall not ha"e the power to com·e)". encumber or 

a di~pose of property in any manner. other than by will. 

4 Comment: );ew. 

1 Sec. 638. Presumption of fraud. If a conservator be appoint . 

2 ed. all contracts, transfers and gifts made by the ward after the 

3 tiling of the petition shall I:>e pre~umed to be a fraud against 

4 the rights and interest of the ward. 

5 Comment: Adapted from §670.10. 
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1 Sec. 639. Title to ward's property. The title to aU prop. 

2 ert}" of the ward is in the ward and Dot the conser,'ator subject. 

3 however, to the possession of the consen'ator and to the control 

4 of the court for the purpo.'e~ of administration, sale or other 

5 disposition, under the provisions of the law. 

6 Comment: Codifie$ present Iowa law. 

1 Sec. 640. Conservator's right to possession. Every conser\"a· 

2 tor shall ha,'e a right to, and ~hall take. p05>e~>ion of all of 

3 the real and personal property of the ward. He shall pal' the 

4 taxe" and collee! the inwme therefrom until the conservatorship 

5 is terminated. He may maintain an action for the po;;session of 

6 the property, and to determine the title to the ,arne. 

7 Cumment: Kew. 

PART 3. Ol'TIES AND POWERS OF COXSERVATOR 

1 Sec. 641. General duties of conservator. It is the duty of 

2 the conservator of the estate to protect and preserve it, to in-

3 vest is prudently, to account for it a. herein pro"ided, and to 

4 perform all other dutie;; required of him by law, and at the term i-

5 nation of the con,en:atorship, to delh'er to the assets of the ward 

6 to the person entitled thereto. 

7 Commen!: Adapted from section 219(b) of the }lodel Probate 

8 Code. 

1 Sec. 64'2. Im'entory of ward's property. Within sixty days 

'2 aft"r the date of his appointment, or, within such further time 

3 as the court may allow, a consen'atol' shall tile in the cons~rva-

4 torship a verified inventory of all of the l'rop~rty of the ward 

5 that h'IS come into his possession or of \\'hich he h'ls knowledge. 

6 Whene\'er any property of the ward not mentioned in the invent~ry 

7 comes into the possession, or to the knowledge, of the conserva· 

• 
-; 

• 



• 

• 

• 

-163- . S. F. 165' 

8 tor, he shall tile in the conservatorship -Il verified supplemental 

9 inventory witbin thirty days after the· property comes into his 

10 possession, or becomes known t~ him; or he lllay include the prop-

11 erty in his next accounting. 

12 Comment: New. Replaces §66S.8. 

1 Sec. 643. Disposal of will by consen·ator. When an instru-

2 men! purporting to be the will of the ward COmes into the hands 

3 of a conservator, the conservator shall immediatel)' deliver it 

4 to the court. 

6 Comment: New. 

1 Sec. 644. Will deposited with clerk by ward. If the ward 

2 has deposited with the clerk an instrument purporting to be 

3, his will, as provided in sections two hundred eighty-six (286) 

4 through two hundred eighty-nine (289), the clerk shall deliver 

5 said will to the court at the time of the appointment of the 

6 conservator. 

7 Comment: New. 

1 Sec. 645. Court order to presen'e testamentary intent of 

2 ward. 'Cpon re~eh'ing an instrument purporting to be the will 

3 of a living ward under the provisions of section six hundt'ed 

4 forty-three (643) or six hundred forty-four (644). the court 

5 shall open said will and read it. The court with or without 

6 notice, as it rna)' determine. mar enter such orders in the 

7 conservatorship as it deems ad\'i~able for the proper adminis-

8 tration of the conservatorship in light of the expressed testa· 

9 mentary intent of the ward. 

10 Comment: New. 

1 Sec. 646. Court to deliver will to clerk. An instrument 

2 purporting to be the will of a ward coming into the hands of 
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3 the court under the provi.ions of either s~(ti.m six hundred 

4 forty-three (64.3) ur section six hundred forly-four (644), 

5 shall thereafter be re.ealed by the court and be d~posited 

6 with the clerk to be held by said clerk as provided in sectioDS 

7 two hundred eighty-six (286) through two hundred eighty-nine 

8 (289). 

9 Comment: New. 

1 Sec. 647. Powers of the conservator without order of court. 

2 The conservator .hall ha\'e the full power, without prior order 

3 of court, with relation to the estate of hi. ward to: 

4 1. Collect, receh'e, receipt for any principI<I or income, 

5 and to enforce. defend against, pro~ecute, compromise or settle 

6 any claim by or against the ward 01' the conservator: to adjust, 

7 arbitrate, compromise .• ue on and defend claims in favor of, or 

8 against, the ward or the C(lns~rvator. 

9 2. Sell and transfer personal property uf a perishable na-

10 ture and per.onal propert)' for which there is a regularl)' estsb-

11 lished market. 

12 3. To vote at corporate meetingg in person or by proxy. 

13 4. To recei\'e additional property from any SOUl'ce. 

14 Comment: :-<ew. 

Sec. 648. Po,,·er. of c')Jlserv"tor subject to the appro\'al of 

2 the court. Consen'ators shall have the following powers subject 

3 to the approval of the court after hearing on sllch Ilotice. if 

4 ~1ny, as the court may prE'.5cribe: 

5 1. To invest the funds belonging to the ward, 

6 2. To execute leased. 

7 3. To make payments to, or for the benefit of, hi. ward in 

• 
.... 

• 
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8 any of the following ways: 

9 a. Directly to the ward: 

10 b. Directly for the maintenance, welfare and education of 

11 the ward: 

12 c. To the legal guardian of the per~on of the ward; or 

13 d. To anyone who at the time shall have the custody and care 

14 of the p"r>on {.f the ward. 

IS 4. To apply any portion of the income or of the estate of 

16 the \\'ard for the support of any person for whose support the 

17 ward is legally liable. 

18 5. To do any other thing that the court determine;; to be 

19 to the best interests of tht ward and hi;; e.tate. 

20 Comment: Kew. 

I Sec. 649. Appointment of att<lrney in compromise of pergonal 

2 injury ""ttlement;;. Notwithgtanding the pro,·isions of section 

3 six hundred fOl·tY·Stven (647) of this Code, prior to authoriz.. 

4 ing a compromise of a claim for damages on account of personal 

.5 injuries to the ward, the court may order an inuependtnt 

6 investigation by an attorney other than by the attorney for 

7 the conservator. The co~t of such investigation, induding 

8 a reasonable attorney fee, shall be taxed as part of the cost 

9 (.f the conservatorship. 

10 Comment: )lew. 

1 Sec. 650. Powers of conservator.-,amt as all fiduciaries. 

2 Except as exprts",ly modified herein, con,ervators shall have 

3 the po\\·ers relating to all fiduciaries as set out in sections 

4 sixty-four (64) through one hundred sixty-six (166). 

5 Comment: )Ie\\,. 
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1 Sec. 651. Breach of contracts. Under order of court, for 

2 good cause shown, after such notice as the cOllrt may prescribe, 

3 a conservator shall have the power to breach contracts of the 

4 ward entered into by the ward prior to the appointment of the 

5 conservator, thereby incurring such liability of the ward's 

6 estate for such breach a~ the ward would have incurred for such 

7 breach if he had been competent. 

8 Comment: !\ew. 

9 Cross reference: See section 638. 

1 Sec. 652. Tort liabilit)" of conservatol". The fact that a 

2 person is a consen-ntor or a guardian shall not in itself make 

3 him personally liable for damages for the acts of his ward. 

4 Comment: Xe\\". 

PART 4. TRANSFERRIXG. EKCCMBERIXG AND 

LEASING PROPERTY BY CONSERVATOR 

1 Sec. 6Sa. Procedure applicable to personal representatives 

2 shall govern. Conservators shaIl have the power to sell, mort­

:3 gage, exchange, pledge and lease real and personal property 

4 belonging to the ward, including the homestead and ... '(empt per-

5 ~ollal property, when it appears to be to the best interests 

6 of the ward, in the same manner and by the .ame procedure that 

7 is prodded in thi" Code [Ot· sale, mortgage, exchange, pledge 

8 and lease b~' personal representatives in administration of 

9 estates of decedents. 

10 Comment: New. 

PART 5. CLAIMS 

1 Sec. 654. Claims against the ward, the conservatorship or 

2 ·the conservator in that capacity. Claims accruing before or 

• 

• 
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after the appointment of the conservator. and whether arising 

in contract or tort or other\Yi~e. after being allowed or 

e~tablished as provided in sections six hundred fifty·five (655) 

through six hundred fifty-seven (657). shall be paid by the 

conservator from the a~ets of the conservatorship. 

Comment: New. 

Sec. 656. Fonn and verification of claims-general require­

ments. No chum shall be allowed again;;! the estate of a ward 

upon application of the claimant uniesa it shall be in writing. 

filed in duplicate with the clerk. stating the claimant's name 

and address. and de$cribing the nature and the amount thereof. 

if ascertainable. It shall be accompanied by the aflida,·it 

of the claimant. or of someone for him. that the amount is 

justly due. or if not due. when it will or may become due. 

that no payments have been made thereon which are not credited. 

and that there are no offsets to the same. to the knowledge of 

the affiant. except as therein stated. TI,e duplicate of said 

claim shall be mailed by the clerk to the conservator or his 

attorney of record; however. valid contract claims arising in 

the ordinary course of the conduct of the business or affairs 

15 of the ward by the consen·ator may be paid by the conservator 

16 without requiring affidavit or filing. 

17 Comment: Adapted from 635.53 and 635.54. 

1 Sec. 656. Requirements when claim founded on written instru-

2 ment. If a claim is founded upon a written instrument. tbe 

3 original of such instrument. or a copy thereof. with all en-

4 dorsements. must be attached to the claim. The original instru-

5 ment must be exhibited to the conserva.tor or to the court, upon 
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6 demand. unless It has been lo~t 01' destroyed. in which ca.e. 

7 its I()s~ or ,I .. truction must b~ stated in th~ claim. 

S Comment: Adapted from §635.53. 

1 S"e. 657. How claim entitled. All c1aim< fil"d against 

2 the ~st.1te of th~ ward shall be entitl"d in the name of the 

3 claimant again::-t thp C()fl~t'r\'ator as ~HH:h. naming the C'onserva .. 

4 tor. and in all further proceedlllgs thereon. this title shall 

5 oe prE'SE:rved. 

6 Comment: Adapt~d from §6:l5.56. 

1 Sec. 658. Filing' of claim required. The filing of a claim 

2 in the conservatorship tolls the statute of limitations applica-

3 bit: t() such claim. 

4 Comment: :-<ew. 

1 Sec. 659. Compelling payment of claims. No claimant :;hall 

2 be entitled tll compel payment until his claim ha. be"n duly 

:3 fIled and allowed. 

4 Comment: >lew. 

Sec. 660. Allowance by conservator. When a claim ha.. be"n 

2 filed and has been admitted in writing by the consen·ator. it 

3 shall stand allowed. in the abs~nce of fra ud or collusion. 

4 Comment: New. 

1 Sec. G61. Exetutilln and levy prohibited. No execution shall 

2 is::;uE' UJlon, nor ~hall any ltvy bt: n-:.ade against. any property t"lf 

3 the estate of a ward under any judgment against the ward or a 

.j conser\'ator. but the provisions of thi. ~ection shall not be 

5 so ('onstrued as to prevent the tnforeement of a mortgage. pledge 

6 or other lien upon property in an appropriate proceeding. 

7: Comment: );ew. 

• 

• 
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1 Sec. 662. Claims of conservators. If the con~er\'ator is a 

2 creditor of the ward, he shall file his claim as other creditors, 

S and the court shall appoint some competent perS0n as temporary 

4 conservator to represent the ward at the hearing on the con-

5 s~rvlltor's claim. The same procedure shall be followed in the 

6 case of coconservators where all su~h conservators are creditors 

7 of the ward; but if one of the cO"ong~rvato" i. not a creditor 

8 of the ward, such disinterested cons"r\'ator shall represent the 

9 ward at the hearing on an~' claim against the ward by a cocon-

10 sen·ator. 

11 ('omment: Adapted from ~635.64. 

1 Sec. 663. Claims not tiled. The con;:ervator may pay any 

2 valid claim against the esttlte of the ward even though ~uch claim 

3 has not been tiled. but all such payments made I»" the COlldervator 

4 shall be at his o ... -n peril. 

5 Comment: Statement of present Iowa case la\\'. 

I g"c. 664. Waiver of statute of limitations by con.ervator. 

2 It shall be within the discret ion of the conservator to deter-

3 mine whether or not the applicable statute of limitation shaH 

4 be invoked to bar II claim which he belie"es to be just, and his 

5 decision as to the itl\'oking of such ;tatute shall be final. 

6 Comment: l\ew. 

1 Sec. 665. Liens not affected by failure to file claim. 

2 !\othing in section~ six hundred fifty-five (655) and six hundred 

3 fifty-nine (659) shall affect or prevent an action <.11' pl'oceeding 

4 to enforce any mortgage, pledge or other lien upon the property 

5 of the ward. 

6 Comment: Statement of present Iowa law. 
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1 Sec. EKi6. Separate ~tions and claims. Any IICtion pending 

2 against the ward at the time the conservator ill appointed 

3 shall also be considered a claim filed in the conservatorship 

4 if notice of substitution is ~erved on the conservator as defend-

5 ant, and a duplicate of the proof of service of notice of 8uch 

6 proceeding i;. tiled in the conservatorship proceeding. 

7 A "eparate action based on a debt or other liability of the 

8 ward may be commenced against the con,ervator a, such in lieu 

9 of tiling a claim in the conservatorship. Such an action shall 

10 be commenced by ,en'ing an original notice on the conservator 

11 and filing a duplicate of the proof of service of notice of 

12 such proceeding in the conservatorship proceeding. Such an 

13 action ~hall al~o be con~idered a daim tiled in the conservator-

14 ship. Such an action may be commenced only in a county where 

15 th .. venue would ha\" .. been proper if th .. re were no conser"ator-

16 ship and the action had been commenc~d against the ward. 

17 Comment: :\ew. 

1 Sec. 667. Denial and contest of claims. Th .. provisions 

2 of sections four hundred thirty-eight (438) through four hum'ed 

3 forty-eight (448) shall b~ applicable to the denial and contest 

.J of claims against conservator3hips, but shall not be applicable 

5 to actions continued Or commenced under section six hundred 

6 sixty-six (666) of this Code. 

7 Comment: ~ew. 

I Sec. 668. Parm .. nt of claims in insolvent conservatorship". 

2 Wh~n it appears that the assets in a conservatorship are insuf-

3 ticient to pay in full all the claims against such tonsen'ator-

4 ship, the conservator "haIl report such matter to the court. 

5 and th .. court shall, L1POIl hearing. with notice to all persons 

• 

• 
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6 who have tiled claims in the conservatorship; make an order for 

7 the pro rata payment of elaims gh'ing claimants the same prior-

8 ity, if any, as they would ha\'e if the ward were not under con-

9 ser.ator~hip. 

10 Comment: ~ew. 

PART 6. GIFTS 

1 Sec. 669. Conservator may make gifts. For good cause shown 

2 and under order of court. a conservator may make gifts on be· 

S half of the ward out of the assets under a. conservatorship to 

4 persons or religiou~, educational, ~cientific. charitable, or 

S other nonprofit organizations to whom or to which such gifts 

6 were regularly made prior to the commencement of the conser va-

7 torship. The making of gifts out of such lL~~ets must not fore-

8 seeably impair the ability to provide adequately for the best 

9 interests of the ward. 

10 Comment: )lew. See In re Guardianship of Brice, 233 Iowa 

II 183. 8 X.W.2d 576 (1943). 

PART 7. GCARDIA)I'S REPORT 

1 Sec. 670. Guardian's report. Immediately after the appoint-

2 ment of the guardian. he shall make a report to the court advi~ing 

3 the court as to the physical condition and whereabouts of the 

4 ward. At such times thereafter as the court may order. a guard­

S ian shall present to the court and file in the guardianship pro-

6 ceedings a written report of the condition of the ward and of the 

7 guardian'~ exerci.~e of authority and perfonnance of hig duties. 

8 C{)mment: This section i~ taken from section 25 of the new 

9 Oregon Act. 

PART 8. CO:>iSERVATOR'SREPORT 

1 Sec. 671. ({)nseT<'1ltor 'shall rt!part and account. A 'conSeT<-a-
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2 tor ~hall pres~nt to the court and til. in the cOll,en'storship 

:3 proceedings a written verilied report 311d accounting of hi, ad· 

·1 ministration: 

5 1. Allnllidl)' within ,ixty day" following the <lnniYersar)' date 

t) of his appointment, unh:ss the court t)th~r\,,:i::;,t: orders on good 

7 tall:::.(: ;-;:ho,,"11. 

8 2. lipon tiling hIS resignation and before his resignation 

9 is accepted h," the court. 

10 3. Within thirty days following th" date of hi' removaL 

11 4. Within sixty days following the datt: of the termination 

12 of tht: «(m::';t'rvi.ltor~hip undt'r the provh;ions of section six hun-

13 dred ,evellt,"-5ix (676), unless that time is extendNI by the c(,urt, 

14 5. At such other times as the court may or(ler. 

1:; (:omn,.nt: l\ew, See comment under sectIOn 672, 

1 Se<.. 672, R~quir"ment" of report and accounting. The rep'Jrt 

~ ,,"d &ccounting- required by section six hundred >eventy·one (671) 

:l shall account f,'r all of the period ,ince the close of tht: ac· 

4 counting- ,x,nt&ined in the next previou~ report. and shall include 

.5 the following information as far a. applicable: 

6 1. The balance of fund. on hand at the close of the last 

7 previolls accounting', and all amount:o; received from whatever 

8 source during the period covered by' the accounting. 

9 2. All di,bur~ement' made during the period covered b), the 

10 account mg. 

11 ~l. Anv ch;',nge> in the inventor)' of propel·t), of the ward in 

12 the consel'\·ator>hip. 

13 4. The amount of the bond and the name of the surety' on it. 

14 .), The re,idence or phy,icaJ locat ion of the ward. 

15 6. The general phy,ic:.l and mental condition of the ward. 

• 
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16 7. Such other information as shall be necessary to ghow the 

17 condition of the affairs of the con;;ervatorship. 

18 Comment: New. This ~ection and section 671 replace §668.24. 

PART 9. COSTS A)l"D ACCOCNTS 

1 Sec. 673. Payment of court cost. in conservatorship~. No 

2 order shall be entered approving an annual report of a conserva-

3 tor until the court costs which have been docketed have been paid 

4 or pro\'ided for. 

Ii Comment: New. 

I Sec. 674. Court costs in guardianships. The ward Or his 

2 estate shall be charged with the court costs of a ward'g guardian­

S ship, including the guardian's fee~ and the fees of the attorney 

4 for the gUaI·dian. 

5 Comment: Codifies present Iowa law. 

1 Sec. 675. Settlement of account.. The court ~hall settle 

2 each nccount filed by a conservator by allowing or disallowing 

3 it. either in whole or in part, or by surcharging the account 

4 against the con~er\'ator. 

5 Comment: );ew. 

PART 10. TER~UXATION OF G\.jARDlA::-<SHIPS A)l"D 

CONSERV ATORSHIPS 

I Sec. 676. Cause for termination. A lrllardianship shall cease, 

2 and a conseT\'atorship shall terminate. upon the occurrence of 

a any of the following circumstances: 

4 1. If the ward is a minor, when he reaches full age. 

S 2. The death of the ward. 

S S. A determination by the court that the ward is compttent 

7 and capable of managing his property and affair •. and that the 

8 continuance of the guardianship or conservatorship would not 
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9 be in hi.~ best intere~ts. 

10 4. Upon determination by the court that the conservatorship 

11 or guardianship i. no longer neeessary for any other reason. 

12 Comment: New. 

1 Sec. 677. Assets exhausted. At any time that the assets 

2 of of the ward's estate do not exceed the amount of the charges 

3 and claims against it. the court may direct the conservator 

4 to proceed to terminate the consen·atorship. 

5 Comment: Xew. Formerly included within §66S.33. 

1 Sec. 678. Accounting to ward-notice of hearing. 'Cpon the 

2 termination of a conservatorship, the conservator shall pay 

3 the coots of administration. and render a full and complete 

4 accounting to the ward or hi. personal representative and the 

5 court. Notice of hearing on the final report of a conservator 

6 .hall be served on the ward or his personal representative in 

7 accordance with the Rules of Civil Procedure, unless such notice 

S is waived. The court may direct notice of hearing On the final 

9 report to be given to such other persons, at such time and in 

] 0 ,uch manner as t he court may pre~cribe. 

11 Comment: New. 

1 Sec. 679. Delivery of assets. Upon the termination of a con-

Z servatorship, all a~sets of the conservatorship shall be deliv-

3 ered. under direction of the court. to the per"on or persons enti-

4 tied to them. 

Comment: New. 

1 Sec. 680. Petition to terminate. At any time, not less than 

2 six months after the appointment of a guardian or conservator, 

S the person under guardianship or conservatorship may apply to the 

4 court by petition, alleging that he is no longer a proper sub-

• 
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5 jed thereof, and asking that the guardiaDshipor conservatorship 

6 be terminated. 

7 Comment: Adapted from §670.11. 

1 Sec. 681. Limit on application to terminate. If any petition 

2 for terminating such guardianship or conservator~hip shall be 

3 denied. no other petition shall be filed therefor until at least 

4 six months shall have elapsed since the denial of the former one. 

5 Comment: Adapted from §6iO.15. Period increased from 4 to 

6 6 months. 

1 Sec. 682. Assets of minor ward exhausted. Whenever the 

2 assets of a minor ward's conservatorship are exhausted or con· 

3 sist of personal property only of an aggregate value not in 

4 excess of one thousand dollars, the court, upon application 

5 or upon its own motion, may terminate the consen'atorship and 

6 direct the conservator to deliver such property to the parent 

7 or other person having the custody of the minor ward. for the 

8 use of such ward, after payment of allowed claims and expenses 

9 of administration. Such delivery shall have the same force and 

10 effect as if delivery had been made to the ward after he attains 

11. his majority. 

12 Comment: Adapted from §668.33. $500.00 increased to $1000.00. 

1 Sec. 683. Discharge of conser,'ator and release of bond. 

2 Upon settlement of the tinal accounting of a conservator, and 

3 upon determining that the property of the ward has been delivered 

4 to the person or persons lawfully entitled thereto, the court 

6 shall digcharge the conservator and exonerate the surety on his 

6 bond. 

i Comment: New. 
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1 Sections 684 to.698, inclusive, reseT\'ed for future use. 

DIVISlO:\ XV-TRtlSTS 

1 Sec. 699. Powers of trustee.. t'nless it. is otherwise pro-

2 vided by the will creating a testamentary trust. the instrument • ? ., creating an express trust, or by an order or decree duly entered 

4 by a court of ~ompetent juri$diction, a trustee shall have all 

the general powers of a fiduciary. including, but not limited 

6 to. the following power,: 

7 I. To collect, receive and receipt for any principal or 

8 income, belonging to the trust e:>tate, and to enforce, sue upon, 

defend againdt, prosecute, abandon. adjust, compromise. arbitrate 

It) or settle. any claim by or again,t the trust. 

11 2. To acquire, manage, invest. reinvest, exchange, retain, 

12 V"3nt options on. contract to sell, and to sell at public auc-

13 tion or pri\'ate sale; also, to com'ey nn)' or all 11I'Ope11y, real 

14 or personal. at any time. forming a part of the trust estate, 

I.; in such manner and upon "uch terms and conditions as shall be 

16 deemed by such trustee to be fOr the best interestd of the trust. 

17 :3. To vote in person, or to execute proxies t() vote, corporate 

18 share~ belonging to the trust at all regular and special meetings 

19 of shareholders. 

20 4. To borrow money for the benefit of the trust e.st.1te. and 

21 to secure loans by pledge or mortgage of trust property. upon 

22 good cause shown and subject to the approval and direction of 

23 the court. • 
21; real ,""late invoh·ed. 110t to extend beY0nd tht tennination date 

26 of the trust without the ~pecific approval and direction of the 
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27 court, provided that in any event, leases may be made for as 

28 long as one year. 

29 6. To make payments to, or for the benefit of. any benefi· 

30 ciary in any of the following ways: 

31 a. Directly to the beneficiary; 

32 b. Directly for the maintenance, welfare, and education of 

:3:3 the beneficiary; 

:34 c. To th~ guardian or conservator of the beneficiary: or 

35 d. To anyone who at the time ohall have the custody and care 

:36 of the person of the beneficiary. 

37 A trustee shall not be obliged to see to the application of the 

38 funds so paid, but the receipt of the person to whom the funds 

39 w~re paid ~hall constitute a full acquittance of the trustee. 

40 i. To make any required division or distribution in whole 

41 or in part in money, ,~urities, or other propert~', and in un· 

42 divided interests therein, and to continue to hold any remaining 

43 undivided interest in trust. 

H 8. To receiv~ additional property from any .ource. 

45 ('omment: :-lew. 

1 Sec. iOO. Intermediate report of trustees. Cnless specifical-

2 ly relieved from sO doing. by the instrument creating the trust, 

3 or by order of the court. the trustee shall make a ,nil ten re-

4 port, under oath, to the court, once each year. and oftener. if 

5 required by the court. Such report shall state: 

6 1. The period covered by the report. 

7 2. All change. in beneficiaries since the last previous re-

8 port. 

9 3. All change~ in investments since the last previous report, 
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J () an,l a iI.! of all h •• et.'l on hM,d. 

11 -I. A detaile,j accounting for all tash receipts and disburse­

I::' ment~. and for all property of the trust, unless such atcount· 

I~ ing ,hall be wa"'ed in writing by all beneficiarl~s. 

14 Comment: Adapted from §682.2S. 

Sec. 701. Final report of tru.tees. Upon the partial or 

2 tot., I ternllnation of " lI'U't, or upon the transfer of the trus­

:~ l.;e,hip due to re~ignation. removal. di"olution, or other dig· 

4 qualification of the trtlst~e of any tru,t pending In court. the 

[) trustee shall make a final report, under oath, to the court. 

6 showing for the period since the filing of the la.t report the 

7 facts required for an intermediate report. and. in addition 

8 thereto, the following: 

9 1. The name and la"t known addre.5s of such beneficiary. 

10 "A 'tlltement lli! to thode beneficiarie. who are known to 

11 be mlno," or under an)' other legal disabihty. 

1~ :l. The am"unt distributed or to he dbtributed to each bene· 

la ficiary. 

14 Comment: New. 

S~c. 7(12. !\otice of application for discharge. Cnle~. notice 

2 is wal\'ed in writing, no tinal re!>Ort of a trust .... of a trust 

3 pending ill court _hall be approved. and nO .ueh trustee shall 

4 be discharged from further duty or responsibility upon final 

.5 setll~ment. until notice of his applIcation for di.charge shall 

6 ha"e heen sen'ed upon all persons intel'e;;ted as required for the 

7 Ct)mmencement of a civil ac-tion. unle~~ a different service be 

i> ordered by the cOllrt bv an order made either befor~ or after 

9 the tiling of the tinal report of the trustee. 

• 
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10 Comment: New. 

Sec. 703. Discharge. Upon final settlement of a tru~t, an 

2 order 'hall be entertd di,charging the trust~ from further 

3 duties and responsihilitie$. The order approving the tina I 

4 l'eport shall constitute a waiver of the omission from the final 

5 report of any of the recitals required in section seven hundred 

6 one (701). 

7 Comment: New. This is essentially section 479 adapted 

8 to final reports of trustees. 

1 Sec. 7Q4. The following chapters of the 1962 Code of rowa 

2 are hereby repealed: 

3 Chapter til'e hundred thirty-three A (o33A); 

4 Chapter ,ix hundred thirty.one (631) : 

5 Chapter .ix hundred thirty.two (632) ; 

6 Chapter six hundred thirty-three (633) ; 

7 Chapter ,ix hundred thirty.four (634) ; 

8 Chapter six hundred thirty.five (635) ; 

9 Chapter six hundred thirty-six (636) ; 

10 Chapter six hundred thirt."-seven (637) ; 

11 Chapter six hundred thirty-eight (638) ; 

12 

13 

14 

15 

16 

17 

Chapter six hundred sixty-eight (668) ; 

Chapter six hundred sixty.nine (669) : 

Chapter six hundred seventy (670); 

Chapter six hundred seventy-one (671); 

Chapter six hundred seventy·two (672); and 

Chapter six hundred seventy.three (673). 

1 Sec. 705. The following ;;ection< of the 1962 Code of Iowa 

2 are hereby repealed: 
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3 Section the hundred thirty-two point twenty-one (532.21); 

4 Section gix hundred four point four (604.4); 

5 Section six hundred eighty-two point thirty-five (682.35); 

6 Section six hundred eighty-two point thirty-six (682.36); 

7 Section six hundred eighty-two point forty-eight (682.48); 

8 Section six hundred eighty-two point forty-nine (682.49); 

9 Section six hundred eighty-two point fifty (682.50); 

10 Section six hundred eighty-two "oint fifty-one (682.51); 

11 Section ,ix hundred eight~·-two point fifty-two (682.52); 

12 Section six hundred eighty-two point fifty-three (682.53); 

13 Section six hundred eighty-two pCJlnt fifty-four (682.54); 

14 Section ,ix hundred "ighty-tw" point fifty.five (682.55); 

15 Section ;ix hundred eighty-two pomt fifty-six (682.56); 

16 Section six hundred eighty-two point fifty-seven (682.57); 

17 Section",,, hundred eighty-two point fifty-eight (682.58); and 

18 Section six hundred eighty-two point fifty-nine (682.59). 

1 Sec. 706. Section six hundred four point three (604.S), Code 

2 1962. is hereby repealed and the following enacted in lieu t here-

3 of: 

4 "The di.trict court of each county shall have general. orig-

5 inal and excJu~i\'e JurisdictIOn of all probate matters as 

6 pro\'ided in the probate Code:' 

1 Sec. 707. Section six hundred fourteen point one (614.1), 

2 Code 1962, ;. hereby amended by striking [l'om ~ubsection three 

3 (3) all following the words "two years" in line four (4). 

1 Sec. 708. Section six hundred eighty-two point four (682.4), 

2 Code 1962, is hereby repealed and the following enacted in 

3 lieu thereof: 

4 "QualificatIOns of sureties. Each personal ~urety shall 

• 
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!; execute and tile with the clerk an affidavit that he owns real 

6 estate subjeet to execution. other than real estate held in 

7 joint tenancy. equal to double the amount of the bond. and 

8 shall include in such affidavit the total amount of his obliga-

9 tions M "urety on other official or st..~tutory bonds. Where 

10 there are two or more sureties in the same bond, they mu~t in 

11 the aggregate have the qualification prescribed in this section." 

12 Comment: Adapted from section 111 of the Model Probate Code 

13 and §682.4. 

1 Sec. 709. Section ~ix hundred eighty·two point twenty·three 

2 (682.23). Code 1962, is amended by inserting in line two (2) of 

3 subsection tift~en (15) after the word "shall" the word, "be 

4 con8trued as modifying the probate Code nor". 

1 Sec. 710. Section six hundred eighty-two point twenty-five 

2 (682.25), Code 1962, is amended by inserting in line two (2) 

3 after the word "fiduciary" the words "not governed by the probate 

4 Code". 

5 Said section ig further amended by striking from line four 

6 (4) the words "the will or other". 

Sec. 711. Section six hundred eighty-two point thirty-one 

2 (682.81), Code 1962 .. is amended by striking from lines one (1) 

3 and two (2) the words "Whenever any administrator. guardian. 

4 trustee, Or referee" and inserting in lieu thereof the words 

5 "Whenever any fiduciary not governed by the probate Code" . 

6 Said section is further amended by striking from line 

7 eight (8) the words "administrator. guardian, trustee. or 

8 referee" and inserting in lieu thereof the word .. tlduciary". 

1 Sec. 712. Section six hundred eighty-two point thirty-two 

2 (682.32), Code 1962. is amended by striking from Iine8 one (1) 
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:~ and two (2) the word. "admini.trator, guardian, trustee, or 

4 referee" and inserting in lieu thereof tllP worn "fiduciary". 

Sec. 713. Section ~ix hundred eIghty-two point thirty-thr~e 

., (682.33\. Cod~ 196~. " amended by dtriking from lines <lIle (1) 

3 &nd t\\'o (2) the word, "administrator, guardian, trustee. or 

4 referee" and inserting' in li~u ther.of the word "fiduciary". 

Sec. 714. Section six hundred eighty-two point thirty-four 

2 (682.34), Code 1962. is amended hy striking from line five (5) 

3 the w,)tel "administrator," and inserting in lieu thereof the 

4 words "per.onal representatives under the probate Code". 

1 S<'<:. 715. Ch&pter ,ix hundred eight)·-two (632). (>lIe 1962, 

2 I~ amend~d by adding thereto a new section as follow.: 

3 "P()wers and duties of trustee:::. not subject to court adminig.-

4 tration_ Trustees <)f ex pre" Iru,r, not being administered 

5 in the probate court. shall have all the powers and shall be 

6 subject to all the duties and liabilJti~s as provided in the 

7 Probate Code, except the duty of ~port ing to or obtaining 

8 approval of the court". 

9 Comment: New. 

1 Set. 716. Section two hundred forty-one A point eleven 

2 (241A.Ill. Code 1962, is amended by striking from subsection 

:, two (2) all after the word "dollar~" in line thrpe (3)-

1 Sec. 717_ Section two hundred fort)"-nine point eighteen 

2 (249.18), Code 1962. is amended by striking from sub~ection 

:3 two (2) all after the word "dollars" III line five (5), 

1 Sec. 718. The explanatory material, table., index, notes 

2 and historical references incorporated in this Bill shall not 

S be considered as any PSTt of the enactment hereof and shall 

4 not be included in the enrolled A~t nor shall this ,ection 

• 

.. 

• 
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5 be included in ~aid enrollnlent. 

AXALYSIS 
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Divi~i.{)n 
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6. Con~trvatot.:.hlps. Involvln~ Vettrans .o\dminu.trotion 
i. Combining P",tition for Guardian and Con!:len(stor . 

XIV. ArnIINISTRATIO;>; OF GUARDIAXSHIPS AND CONSERVATOR· 
SHIPS 

Part. 
l. A ppoln~m(:ht and Qualification of Guardian:. dod Con!!oel ..... utur~ 
2. Rights and Tltl" ()f Ward .. 
.>. Dutlt:S and pow~rs vf C(\n!'eJ'v~t()r 
4, Transferring, Encum~ring and ~.~Hnl: Property b)' CUI\!$ervator 
5. C1Qim~ , ..... . ... 
6. Gifts 
7, Guardian's Report 
~, Conservawr's Report 
~. Co:"t~ and Accounts .. ,.. . ........ . 

10. Teorrrllnation of Guardilln:Jtllp:( and Conservat..Jn.hips 

XV. TRUSTS 

Sed.ion ... 
~.3r;-1)3'i 

o4::i-5.tli 

552-628 

552·~60 
&66-:; 74 
'SO·58& 
591-5~'j 
6()S·608 
614·621 
f.i27,6:?S 

634.62& 
63r._~O 
"_1·652 

W;; 
6~.·66S 

66~f 
tjiO 

671,672 
673-6'i5 
6~6-6S.1 

699· 70J 

. , . • 

• 



.( 11 afur the .... ord "aoerued" the words "or v.,ted .. , 
5 Add at the ~nd 01 Jih. 64 the- words "by a court". 
6 See. 11. Strike all b.,ginning with the- words "The samfo" in 
7 lint 10 aDd ending with th~ words "!)ther acti.ons." in line 12. 
8 See. 20. Add a nu,' ,entenc8 .iwr the word "clerk" in line 
9 6 &3 1olloW3: uNo persoD $hall ~ apPointed as refer~ in any 

10 matter whet't) he ii a.e~na: as a 6.dueiary or 9.$ the aUorntoy." 
11 Sec. 45. Strikfo from line 2 the word "may" snd Insert in lieu 
12 thereof the word ",haJJ". 
13 Strike from tine a the word u Oy' and lnsert in Ueu thereof 
14 the word Oland", 
IG Strike from lin" , and 5 the words "Such service shall be 
16 .. s effectual sa if personally made on the fidUciary." 
17 Sec. 64. Insert in line 1 .rur the work "are" the follOwing 
18 "and any corporation authonud to act in a fidutiary capacity"'. 
19 S~, 85. lnatrt aftfr the word nand" and before the last comma 
20 in Jine 5 the word t"that". 
Z1 S~e. 114. In~t in line 2 .Ite!' the word "may" the words 
22 • ., 3ubjeet to approval C1! the court .... 
23 Set. 115. Insert in lino , after the wore! "estate" the- word9 
24 «, subject to appro ... ,l of the court". 
25 Soc 123. Strike.1I of this soetion. 
26 Sec. 124. Strike all ot thu section. 
Z7 See. 125. Strike all of this section. 
28 Sec. 126. Strike an of this s6('tlon. 
tg Sf'<:. 169. InSft't in line 2 after the word "mmeelf/' the 
30 word~ "except on order o{ court dter notice to all interHttod 
31 persons,". 
32 • SeC'. 179. Inaert in Hne 3 after the word ucreditors" the 
33 .orda <4 and distributees". 
84 See. 201. Strike trom lines 1 and 2 the words "referees in 
35 probate,". 
S6 Sec.~. Strik. aU of linn 2, 3 and 4 and insert in lieu 
37 thereof the !ollowinr: 
38 "aU fees to which his personal ~prest'1ltativt' and his attorney 
39 art entitled shall be a charce against the .-state asseta U~til ~ 
'0 paid." I. !" '" 
41 See. 223. Strike an of lines 6 throudl 11. inc:lQSt~e. ;. ;. / 
42 S«.. 231. Strike after the word ''will.'' in liD@ 2 and all ot 
'3 line, 3 aDd .. and insert in lieu thereof the foUowinco 

)a. .. .. _.. ". J .• ': 

' .. -- ---.- .": -
. .' \ . 

. • ....... ., _.J ... 

.. 49~"a:~~-:Dotice \ipon:e ·io·rqvin.g J'pO~~-in the manner ''required 
.SO·, ·:to·r ~e.~ of an .o~ual Dotice •• d1'iBilte-~~. survriing spouse 

"51"" that t1ieWin"of .ueh. decedent hasbHn admftted u,ptobate;" 
52 ·statiDg·tM name of the: court wbeore, the'~IL~ admitted .. 
53 and the dat.e .hm the .... -ilI was adautted to probate, and notifyiog 
64" such ::;pouse that unless within four mODths after the COn1pieted 
56 aervice- of BUds notice, be tiles an eJection in writing: with the 

.'·~66 . clerk..o! sach ,,'Ourt t'erasing- to ~ke uDder· the p~¥ions'of -such-
67 will." . 
58 Add at tht end of line 14 the follOwing: "The qoalification 
59" of the $~rviving spou~ as e-:rec:u.tor of • win shall CODStitut.e 

~;fiO ..... p~sumption that oach ,pouse taku under the will." 
J;1 ": Sec. Z42. "Insort at the end tbueo{.~ folio ..... "": 

- ~ . "It the "SlUYivinc sPOUIe' dies prior 10 Aliria' an eleetio.n 
"63 to" bik~ .pi",' the will, it ,,!>aU be eondusi ... ly presumed 

·4 that the "~";:Ug ~spouse take"!. 'Cllder t.he proT\$ions oi this 
.:,:; ~.Will_~.> ~ :. -:,' . 
IN ': See; 27~. Add in line 8 after the word "psyment" the Word5 
~ · ... of it.s ,propo_~nate .sbare", 
fdl " see.":293.; :.Strike' all &.fUr the word "petition." in liDe 1 
~:"I~ and. inMrt. the foUowi~: 
liD '. "UPoJ1 the ~ing of • petition for probate of 3 wilt, the 
·.i date' for provine it ebaJl be fixed by the court or the clerk. 
72 .nd the clerk sball give notice .dd~ .... d TO ALL WBO~1 IT MAY 
73 CONCER~, wlrOed by him. of such time !\xed. by one pubhcation 
74 in.a daily or ",",lcly new~paper published in the county where the 
75 will is. 'tiled, the publication to be at least lIeven d.y~ priQr 
76 t.o the time fixed for such huring." 
77 Sec:. 308. Strike-,11 beginning lItith the words .Iin which" 
'i8 in line 7 to ilfV! i.ne1udin: the word f'and" in line 10 and insert 
7t;) in lieu tbenof a period. 
S() Strike from line 10 the 'Gord "also", 

.- '.8.L lneert a.t. the beginning oi. lint 11 the ,'W'Or,d, "Nobte". 
~~, S~ke,..u ~~g with the words .'·Any IIction" in line 27 
~~. U; and·'ineTuding::'&l1· of: Tine 30 . 

.... :',. , .... ,; ••.. _ .... , ..... .......... ..a .. , ..... ).,'" .. .. 



85 S«. 304. Strike all after the word "-probate" in Hne 6 and 
86 all of lines, 6, 'j and 8. 
87 St.rik~ all o( line 10 and insert in lieo. thereof the words 
88 flNotice of Proof ot l\rill withoat Administr.stion·'. 
89 Strike 0111 ~C"lnning with t.he words "Any aC:lon" in hne 20 
90 and rndJng' o;I.'lth tht wordJ. "!orevtr ban-~." in lint' 23. 
91 S~e. 306 StrIke from line ~ th~ t;Io',;,rd3 ".,i~ ~l('fnths," and 
~'2 in!'ert in h~u thereof t.h~ words "one y(>ar". 
93 . Sec. 318. Sttlk~ (rom line 1 the word ··Pr~u:npt.ion~" and 
94 H,~ert In lieu thereof th(> w,;,rds "Proof ot II!xeeution". 
05 Strike all beglnnmg with the words "the burden" in fine 2 
91i :\nrl ending wit.h the word "and" in line 5. 
97 ~c. 331. Add .. tho .nd thereof th. following; "PrQvid«l, 
98 however, tha.t the limitation herein provided shall not. apply 

104 debts aad charges of tMo ftnt .. ~nd. third and 61th classcs". 
106 Sec. 351. St.rike all after the word "property," In line 1 
106 and insert in J;~tl thereof the following": 
107 "Ii there is no dlstri!;:lutee of t.h. real estate pre~Dt nnd 
If)~ compet(>nt t.o take po~session, Or 11 there IS :to lea3e o( such. 
t09 real est.att outstanding, Of if the rl:!.tnbutee!l pl'es~nt 3nd 
110 c()mpet~ut coo~nt ther.to, the pe:-sonal ~pl'esentative shall 
111 take posse~~lon of ,och re:d estate. e~ct"pt the homest~a.d and 
U2 other property ex~mpt to th(> SUrvlV'lOC- !lPOUS(>, Every ?erson31 
113 repl'~~nt.ative ~ha.U take po~ion of all th(> ;,ter!'lOnai property 
114 of the dKed~nt, u.cel>t the proper.}' ex(>mpt to t.he 5ur.'iving 
11& sP()U~. The pel'SOTlfll r~resentativf' m<'y mOlntAin an adion for 
116 the.. posses~ion o( .,u~h real and personal property or to determine 
117 the tit1t to any prop~rty of the deocedent." 
118 Sec 390, Strike all ~inlling wit.h the word "The" in liDe 1 
11' ar.J t:ldiru: W'lth the word unotice." in line 4 and inserling in 
120 heu therfO( the following: 
121 "Tb(> personal repre$6Dt.'\tiv/! may und~r order of court lease 
12"! any property not ,p~J6cally devi.sed for tI period of not to 
12~ 6eeed OT"~ year .. 
124 Sec. 411. Strike- all of this saction and Insert. the following: 
125 "P1Qadin~ stJ.tut~ of limitations. It sholl be within the dis· 
126 Crenon ot the personal representati."e to determine whether or 
127 not the applicable st.'\t.ute o( limitations shall be pleaded 
128 to bal" a claim which he belie .. ·f'S to be just. proV'ided, h()weT~r, 
129 'that this e~bon ~han not apply «-bert? the per~on:\! reprt!Hnta­
I:JO tiVt was appointed upon the application of a. creditor." 
131 S~e, 557. Strike trom lin4? Z the 1I"ord!t "or the clerW', 
132 Strike fron, hnes 15 and i5 the words "or the clerk". 
133 Sel~. 6..17. Add at the t1\d thereof a.!ter the wore "will" the 
134 'Q,'ords"'i( he possn~e, the requisite t.Htnment.ary capoC:ty". 
136 SO<:. 644. Strik •• 11 of thi • ...non. 
136 Sec. 646, Strike from line 4 the foUoWlng "or six hundred 
137 forty-four (644) ". 
138 Smke from Jine 5 the word "sh.111" and insert in lieu thereof 
139 th. word "may". 
140 5«. 646. Stnke from li7lf' 4 thf' following: "or section 
141 oix huudred forty-four (644)". 
142 Sec. 699. Strike all of lines 11 to 16, inchl$ive and insert 
14:;' in lieu tbneof the following: 
144 2, To aequin, manage, invest, reinve$t. eschana:e and ret.a.in 
145 a.nd or an property, reai or pusan.f, a.t any time. tOnning 
146 3. part of the trait estau. as the court may direct; to grant 
147 options on, contract to sell, to sell, conv~y and tnttu!4tr or 
148 lease any or all property', real or ptnonal, at any time forming 
149 a part of the tru,t estate jp the same manner and by the same 
160 proCedure that is provided in this Code for sale. mortgag~, 
151 exchange, pledge, and lease by personal repAsentatives i11 &cim.i1l-
152 isttatioD of estates o( d~edepts: ... f~ J>-
~«l . ~~~ 
February 25, 1968. V rl~ By Sa ... ".. aDd LoNe. 
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SEN ATE FILE 166 

1 Amend Senate File 165 as fol101lf&: 
2 By striking- from section four hundred thirty 
3 nine 1-139) line three (3). the word "may" and 
" by in~~ti '\.in. li~1l thereof th~ word "shaU·'. 

/ \L-~, J 
Filed '\ ~." 
FebruaTJ 20. 1963. By DYKBOUSE.. 

---
A.mend \.be Shaft' and Lon~ Amendment filed February 25, 19~. 

2 found 00 pal'. 366 of th~ Journal by ~trikinS' following 
3 the" :" in line 58 and ~tnking hnes S9 and 60. and in 
4 lit'll the-reo! add the followinC : 
5 "If luch surviving spouse shall be the exeC"'.1tor 
6 of the will and !aW, within six Dlolltbs a!wr 
7 t.be will i~ admitted to probate, to file with 
8 the cl.rk of the- court an election to refuse to 
9 take und(-r the proVlsions of th. will ot the-

10 deceased. it shall be conclusively pr~umed tbat 
H su('h sun-j"'or con~.nts to the pro";sions of the 
12 will and el.ct/j ~ take thereunder." 

Filed and adopud 
February 26. 1963. By S!lAN'. 

lJ 
1; 

SE:-:ATE FjLE :.;; 

~u~a~'" Y:;1l :6::' :3 .),mt'r.de~~ t.y ,";CI:~~ .l~ :.e(,~:O:l o)2~ l~", 
:\)lJowin~ : 

·'Sec. i3Z:.! In acinunlstflt:'I!':C mon~y > ?a:d oy ~~e ':ete:a:'1S 
ad:'nt:'llitfar:on tht:: conservator sh ... i: ha\'(: !h~ !0:t0w;ng po·· .. ·e-u 
ano l,e i~:bi~ .. t tQ l:"I(" :OI!OWir.:;- ;'f'Slr:c·,:0:':S· 

1 ..;, ?o:'ld e.":-.''':Jted hy a. !~\·~trniz~e :':.J:~!"I C'om?»nr equal to 
~a:j .),$~e~3 Jnci tile a.n:'ll1:l: :r.cor:lO:: ·.:~e:-:-~:-,)rr.. j),:':3 ·.h~ e-\:P-e-t.:';.el\ 
an:l.Ua: \'et~:,~n~. adn~lnt!tt.:atl0:'l be-r:e~t f'::iY:l~en~s, ;:,a:: be !,/,::w 

·ju::E.'~j ~.) ",l'ote~:t S31a :l.:Ilt:~. 

:!. Ex,;~s~ !t;n.]s ?J.l(i ~o t~e -..·o:~:ier·,·J:Or ~ay ;}~ :~ ... esl~G :n 
H~:e:~5t ':>u:::1~ :~,j~:ai:y i:'l:;;;;.:eli a.:('·)~r:13. or ;:1 T_·llIt~d 
State~ <"a"I~~~ bor:c~. w:tr.o ... ~ a~~r" ... ai ·)1 :h~ ·:I)l:'!'~. 

:;. ,\1onE.'~' pale :~~y ~e appjj(,o ~::. :~.~ :a"€,, :Tl:t:na::3r:ce .~nc 
.:rllj)por~ 0: :r.e ... eterar: ar.d hIS !ega; je~~:'llients l,I,'ltr,o ... ~ pnor 
·"rp:·ova! v~ ',he CI)U::. 

-I \t.,ne: .. j)a1(:i "hall ,"'.o~ :>..t 3?piu~c ~(I :;,e ?"~T::e:~t ('It .)~ll, 

~:l~lon~ out!&W~ by !:'l~ st.H~I~o! ')! :~rr.lt:l:ior.!t ')1 :.i.Y J'.i'!':s<!ic· 
t:un. 

~. :-;1) money 9aid 3S a. i''!'a:·.:it.j· :('1 a ward r.l.iy be mad(" ~he s:J!r 
:E:':l f)i a li;".!·t :.n ::::d r3.;'t:~. e:,c("?', t~:at ~~e C~lI:: :"n:f.y. "In 
~e,::!:on .• · .. :!·101 :ze ~r:..? 3Dp;ICa',10rl )1 ::alci mor.ey!' :0 the 
JS:i;S~ .ance (,t 3. ":!O!l~ !"~;A:j\'e a:ter 3. :ind:ng th:lo; ,:!-,~ vet.e'T3n. 
:i ,-I)mpe:'r:t ...... oule 3':i~: .. ~ :he- ':'t>:al; ... e l() :r.~ ex~e!'l: .,! ':ht' or' 

t.",~ 

~n he-'J 

'~;I\n~:T;!:!: .)": ::':>li;:,\R'{ 1. 
;(IH:-': ).!Owp.,\'. ·:--~r.'n1W'" 

SE~ATE F!Lr': 16~ 

"\~~nd ~enat.e F:h: !O·') lS :oilows 
;":l:en.! ;~'::u::'l io::"~n :'.ur.t::,o,>ll :l""~ ;':'i):") ':>y 



SENATE FILE 165 

Am~"d Sena~ FII~ 165 b:-' ~tnklr.~ frnm l'n~ 3 of section 
~ 487 th~ word "on" and in~(o,.tltl~ In h~u ther 'of thf> word "or", 

Filorl ~!-.. fi.j-
March Z5. 19~:l. -- -1/ .. > ~ SWISKt:R of Joh"'-'On. 


