SCUI00LS:  Offsetting Tax:  Establishment Clause: U.S, Constitu-
tion, First Amendment; Iowa Code §§ 257.26, 282.1, 282.2, 282.6,
442, 4(1) The beneflt provided to quallfy110 faxoavers bv Towa
Code § 282.2 is available to offset tuition charged to nonresi-
dent puolls who receive shared-time -instruction pursuant to a
relatlonshlp between 'a public and an approved nonoubllc school.
(Fleming to Prﬂebe 1/27/83) #83-1-8 (L)

Jahuary 27,-1983

_The lonorable Berl E. Priebe
R.F.D. 2, Box 145 A
Algona, Iowa 50511

Dear Representative Priebe:

You have asked for our interpretation of Iowa Code § 282.2
(1981) in connection with tuition charges for private school
students who attend shared-time classes at a public school
district outside the district in which they reside.

Section 282.2 is as follows:

Offsetting tax. The parent or guardian whose
child or ward attends school in any district of
which he is not a resident shall be allowed to
deduct the amount of school tax paid by him in
said district from the amount oL tultlon required
to be paid.

The facts that gave rise to your question are: Garrigan High
School is an approved nonpublic school and is located within the
Algona Community School District. Garrigan students attend
shared-time classes at Algona High for instruction in agricul-
ture, industrial arts, and driver education pursuant to Iowa Code
§ 257 26 (1981). The governing authority of Garrigan High pavs
the tuition charges to the Algona District for “students who
attend the shared-time classes but who ars not residents of the
Algona district. Students who attend Garrigan High pay a tuition
fee to that school:

Your question is:

'When.Gartigén'or any non-public school pays
tuition to Algona School District or any public
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"school district for non-resident students, and the
non-public school student's parent pavs taxes to
the public schecol district, may the non-public
school deduct from the tuition bill .an amount
equal to the school tax paid by the parent to rhn o
~public school district? , .

The answer to your questlon is yes, if and Oan' if the
nonpublic school deducts the amount of the offsattlna tax from -
the student's tuition to the private school.

The United States Supreme Court, in a long line of cases
that interpret the Establishment Clause, has drawn very intricate
and specific lines in connection with aid to parochial schools
and aid to students or parents. Those cases involve the use of a
test which is as follows: -

. First, the statute must have a secular legis-
lative purpose; second, its principal or primarv
effect must be one that neither advanceés nor
inhibits religion, Board of Education v. Allen,
392 U.S. 236, 243, 20 L.Ed.2d 1060, 1065, 88 S.Ct.
1923 (1968); finally, the statute must not foster

"an  excessive government entanglement  with
religion." Walz, supra, at 674, 25 L.Ed.2d at
704, '

Lemon v. Xurtzman, 403 U.S. 602, 612-613, 91 S.Ct. 2105, 29
L.Ed.2d 745, 755 (1971).

The '"entanglement” prong of the test is usually at issue
when a statute or policy is challenged on the ground that it
violates the First Amendment because it provides state aid to a
parochial school. See, e.g., Everson v. Board of Education, 330
U.s. 1, 67 S.Ct. 504, 91 T..Ed. 711 (1947); Meek v. Pittenger, 421
U.S. 349, 95 S,Ct. 1753, 44 L.Ed.2d 217 (I975); Board of Educa-
tion v. Allen, 392 U.S. 236, 88 S.Ct. 1923, 20 L.Ed.Zd T060
(1968). ‘

It is well settled that the State has a substantial and
legitimate interest in insuring that its youth receive an ade-
quate secular education. Wolman v. Walter, 433 U.S. 229, 240, 97
S.Ct. 2593, 53 L.Ed.2d 714 (1977). It is also settled that the
secular education may be obtained at private schools. Pierce v.
Society of Sisters, 268 U.S, 5108, 45 S.Ct. 571, 69 L.Ed. 1070
(1925). Moreover, under the Court's decision, the state may, for
example, provide transportation to private school students -and
textbooks on secular subjects. The aid must be to the student or
parent and not to the religious o*ganlzatlon to avoid "entangle-
ment'" in the affairs of a church. : . _
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With these principles in mind, we turn to your question and

the relevant statutory scheme. Towa students are entitl ed tc
free education in a public school in the district .in which they
reside. See Iowa Code § 282.6 (1981). If a student attends

~public school outside his or her home district, the student is to
be charged tuitiori. See Iowa Code § 282.1 (1981). However, the
legislature has adopted. §282.2 as a special exception to
§ 282.1. 1If a parent or guardian OWﬂs'prone rty in a district in
which the student does not reside but attends school, the amount
of property tax paid for school purposes can be deducted from the
nonresident student's tuition bill. It is thus a narrow excep-
tion. The circumstance you describe falls within the narrow
exception of Iowa Code § 282.2. :

We assume that Garrigan pays the school district as a matter
of bookkeeping convenience but we assume also that the total
amount paid by Garrigan 1is based on a per pupil, per class
amount, i.e. the tuition charge can be attributed to each indi-

vidual student and class in which. the student is enrolled. See
Icwa Code § 442.4(1) (School Foundation Programs - formula for

state aid, including shared-time students).

In our opinion, a taxpayer who wishes to take advantage of

§ 282.2, must submit the appropriate documents,  i.e., tax
receipts, to the private school for submission to the school
district for an offset. The relevant amount then must be

deducted by the private school from the tuition the student is
required to pay. Otherwise, the result would be state aid to the
school and not an offset for the benefit of the parent or
guardian.

In sum, the benefit provided to qualifying taxpayers by
§ 282.2 is available to offset tuition charged to nonresident -
pupils who receive shared-time instruction pursuant to a rela-
tionship between a public and an approved nonpublic school.

Respectfully submitted,

Mol 1 F ey

MERLE W. FLEMING
Assistant Attorney GCeneral

MEF/3kp
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MUNICIPALITIES; SUBDIVISION PLATS; HOME RULE: Iowa Code

§§ 409.14, 409.4-409.7, 414.12, 306.21, 558.65 (1981). A
city under twenty-five thousand population which seeks to
regulate subdivision platting in the two-mile area outside
city limits under § 409.14 should pass an ordinance which
specifically adopts the restrictions of that section.
Subdivision ordinances may contain exceptions or provide for
variances if they are consistent with or more stringent than
those in state law. . (Ovrom to Stanek, Director, Office for
Planning &_Programmlng 1/27/83) - #83-1-7(L) '

January 27, 1983

Dr. Edward J. Stanek, Director
Office for Planning & Programming
Capitol Hill Church

LOCAL

Dear Dr. Stanek:

You requested our opinion concerning a city's power to
regulate subdivision platting outside city limits under Iowa
Code Section 409.14 (1981).

Your first question asks what action a city must take
to have authority to approve subdivision plats in the two-
mile area outside city limits. 1In cities of twenty-five
thousand or more people, landowners must obtain city council
approval of subdivision plats in the two-mile area outside
city limits under § 409.14, and city councils need take no
action to gain jurisdiction thereof. 1In cities under twenty-
five thousand, landowners may be required to obtain council
approval of subdivision plats if cities enact an ordinance
which specifically adopts Iowa Code § 409.14 (1981).

Chapter 409 requires owners of any parcel of land of
any size within a city or two miles of a city subject to
§ 409.14, who subdivides into three or more parts, to make
and record a subdivision plat. Iowa Code § 409.1 (1981).

" Section 409.14 requires city council approval of subdivision

plats in cities of twenty-five thousand or more people, or

smaller cities which by ordinance adopt the restrictions of
§ 409.14, or within two miles of such cities, prior to the

time the plat is recorded. Section 409.14 states:

No county recorder shall hereaftef file or
record, nor permit to be filed or recorded,
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any plat purporting to lay out or subdivide
any tract of land into lots and blocks with-
in any city having a population by the latest
federal census of twenty-five thousand or
over, or within a city of any size which by
ordlnance adopts the restrictions of this
section or, except as hereinafter provided,
within two miles of the limits of such city,:
unless such plat has been first filed with
and approved by the council of such city as
provided in section 409.7, after review and
recommendation by the city plan commission
in cities where such commission exists.

Iowa Code § 409.14 (1981), first unnumbered paragraph. (The
exception referred to is for cities which are less than four
miles from another city, in which case jurisdiction to
approve plats extends to a line equidistant between the two,.
Iowa Code § 409.14 (1981), second paragraph.)

City council review of rural subdivision plats under
§ 409.14 is mainly concerned with orderly development and
extension of existing street and alley systems, road grades,
etc. See Iowa Code § 409.14 (1981), fourth paragraph
Section 409.l4 also refers to council approval '"'as provided
in section 409.7," which requires streets, blocks, road
grades, and alleys to conform to those existing in the city.
See Iowa Code §§ 409.4, 409.5, 409.6, 409.7 (1981). The
lowa Supreme Court has recognized the importance of city
council review of subdivisions near city limits, since such
areas are often later annexed to the city. See Oakes
Construction Co. v. City of Iowa City, 304 W.W.2d 797, 805
(Iowa 198I). See also Note, 54 Iowa L.Rev. 1121, 1122-23
(1969); Tomain, Land-Use Control in Iowa, 27 Drake L.Rev.

254, 300-302 (1977-738).

Section 409.14 plainly requires city council approval
of subdivision plats in the two-mile area outside cities of
twenty-five thousand or more people; such cities need not
pass an ordinance so stating. Therefore your question
actually pertains to cities under twenty-five thousand,
which must pass an ordinance in order for the restrictions

of § 409.14 to apply.

Initially it should be noted that cities of any size
have certain powers over subdivisions outside city limits
apart from § 409.14. Road plans for rural subdivisions
within one mile of the corporate limits of any city must. be
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approved by the city engineer or city council before the
subdivision is laid out and platted. Iowa Code § 306.21
(1981). Conveyances or plats of subdivisions adjacent to
any city in which streets and alleys are sought to be '
dedicated to public use must be approved by the city council.
Iowa Code § 558.65 (1981). See Op.Att'yGen. #79-4-21, -
concerning the relationship between. these code provisions
and § 409.14 (copy enclosed). A city may by ordinance
extend its zoning powers up to- two miles beyond city limits
except for areas where county zoning exists or where city
limits are less than four miles from:the limits of another
city. Iowa Code § 414,23 (1981). Chapter 409 itself
requires city council approval of any plat of any addition
to any city or any subdivision within or adjacent to any
city of any size. Towa Code §§ 409.4-409.7 (1981).

Section 409.14 provides cities under twenty-five

- thousand population an additional enforcement power over the
entire two-mile area outside city limits: the county recorder
is expressly forbidden from filing or recording plats for
subdivisions in that area unless they have been approved by
the city council. This provision applies to cities under
twenty-five thousand people only if they adopt the restric-
tions of § 409.14. We think that a city under twenty-five
thousand people which wants to have this enforcement power,
and wants to apply it to all plats of subdivisions within
two miles of city limits, should pass an ordinance which
specifically adopts the restrictions of Iowa Code § 409.14
(1981).

Your second question asks if a city which has a subdi-
vision regulation ordinance can grant exceptions or wvariances,
and if so, what standards should be used to determine whether
an exception or variance 1s appropriate. Exceptions are
~contained in the ordinance itself and allow deviation from
the general rule when certain facts and circumstances are
found to exist which are specified in the ordinance as-
sufficient to warrant such deviation from the general rule.
See 8 McQuillan Municipal Corporations § 25.160 (3rd ed.
-1976); Iowa Code § &414.12(2) (1981). A variance, on the
other hand, is authority granted to the owner of property to
use it in a manner forbidden by the ordinance where literal
enforcement would cause unnecessary hardship. Board of
Adjustment of City of Des Moines v. Ruble, 193 N.W.2d 497,
503 (Iowa 1972); 8 McQuillan Municipal Corporations § 25.160.
This office has previously issued the opinion that under the
Municipal Home Rule Amendment to the Iowa Constitution a
city may establish subdivision regulations if they are more
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stringent than those imposed by state law, unless a statute’
expressly provides otherwise. Op.Att' yGen #80-2-9 (city
ordinance which required platting of land upon subdivision
into two or more parts was not unconstitutionally incon-
sistent with Chapter 409 requirement of platting upon sub--
division into three or more parts (copy enclosed)). See .
also Oakes Construction Co. v. City of Iowa City, 304 N.W.2d
797 (upholding city council disapproval of subdivision plat
on basis of inadequate access, a ground not specified in

§ 409.14).

We believe that a city's subdivision ordinance could
also contain exceptions, and that the city council could
grant variances to the terms of the ordinance in the unusual
circumstances where variances are appropriate. 0Of course,
exceptions and variances could be permitted only as provided
in the city's subdivision ordinance. The principles of the -
Home Rule Amendment and statute would govern whether a city
can grant an exception or variance to its subdivision
ordinance. That is, a city could grant a variance to its
own subdivision ordinance where appropriate, but could never
allow a variance or exception which would be inconsistent
with or less stringent than the subdivision requirements of
state law.

-Chapter 409 contains no specific provisions concernlng
variances to subdivision ordinances. However the Code
provides for variances to zoning ordinances in cases of
unnecessary hardship where such variance 1is not contrary to’
the public interest or the spirit of the zoning ordinance.
Iowa Code § 414.12(3) (1981). We think it likely that the
courts would apply the standards governing zoning ordlnances
‘to variances from local subd1v1s1on ordlnances

Variances are granted only in exceptlonal c1rcumstances,
and the burden of showing unnecessary hardship is on the
person seeking a variance. Ruble, 193 N.W.2d at 502-503;
Deardorf v. Board of Adjustment, ent, 254 Iowa 380, 384-385, 389-
390, 118 N.W.2d 78, 80, 83 (1962) The Iowa Supreme Court
has stated that a party must show the following in order to
establish an unnecessary hardship:

1) that the land in question cannot yield
a reasonable return if used only for a purpose
allowed under the ordinance;

2) the plight of the owner is due to unique
circumstances and not to general conditions
which may reflect the unreasonableness of the
ordinance itself; and
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3) the use authorized by the variance will
not alter the essential character of the
locality.

.~ Board of Adjustment v. Ruble, 193 N.W.2d at 505; Deardorf v.
- Board of Adjustment, 254 Iowa at 386, 118 N.W.2d at 81; see
also 8 McQuillan Municipal Corporations §§ 25.159-25.164"
(3rd ed. 1976). Since each variance must be decided on its
‘own facts, it is difficult for us to state when a variance
could be allowed to a municipal subdivision ordinance.
However we think these principles should aid in the decision
whether to grant a variance to a subdivision ordinance.

In summary, a city under twenty-five thousand popula-
tion which seeks to regulate subdivision platting in the
two-mile area outside city limits pursuant to Iowa Code A
§ 409.14 (1981) should pass an ordinance which specifically
adopts the restrictions of § 409.14. Cities with local
subdivision regulation ordinances may have exceptions or
grant variances thereto so long as they are no less stringent
than and not otherwise inconsistent with state law. A
variance should be granted only in the exceptional case
where the one requesting it can prove unnecessary hardship.

Sincerely,

EL é\aOVROM

Assistant Attorney General
EO:rcp -

Enclosures
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ELECTIONS: ELECTION BOARD; ELECTIONEERING. Iowa Code Chp. 49:
§§ 49.12, 49.13, 49.15, 49.16, 49,107, 49,108, A member of a
candidate's committee is not statutorily prohibited from serving
on an election board. A candidate transporting voters to the
polls does not constitute electioneering. (Pottorff to Norland,
Worth County Attorney, 1/25/83) #83-1-6 (L) .

Mr.Philllp N. Norland January 25, 1983
Worth County Attorney

99 7th Street North

Northwood, Iowa 50459

Dear Mr. Norland:
You have requested an opinion of the Attorney General con-

cerning issues which arose during the recent general election.
Specifically, you inquire: :

1. May a member of a candidate's campaign com-
mittee serve on an election board?

2. Does a candidate tranépofting voters to the
polling place constitute "electioneering"

within the statutory prohibition found in
Section 49.107(1) of the Code?

For the purpose of clarity these questions are treated separately
in the following discussion.

I.

Your first question focuses on the composition of the elec-
tion boards. Election boards are created by statute. Pursuant
to Section 49.12 of the Code '"[tlhere shall be appointed in each
election precinct an election board which shall ordinarily con-
sist of five precinct election officials." TIowa Code § 49.12
(1981).

The procedures for appointments to the election board are
controlled by statute. Members of each precinct election board
are appointed by the commissioner of elections- from an election
board panel. Iowa Code § 49.13(1) (1981). The election board
panel for each precinct is drawn up by the commissioner not less
than twenty days before each primary election and shall include
members of the two political parties whose candidates for presi-
dent or governor received the largest and next largest number of
votes- in the precinct in the last general election. Iowa Code
§§ 49.15, 49.13(2) (1981). Members of the two political parties
included in the election panel may be designated by the county
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chairpersons of each of the political parties. Iowa Code § 49.15
(1981). Alternate procedures are available to place names on the
election board panel when the county chairpersons fail to desig-
nate a sufficient number of names, when no candidates appear on
the ballot for either of the qualified political parties, or when
either the city council or the school board of qualified cities
has advised the commissioner of persons willing to serve without
pay. Iowa Code § 49.15 (1981).

Persons are disqualified by statute from membership on an
election board only under narrow, specific circumstances. Sec-
tions 49.16 provides in part that "[n]o person shall serve on the
election board at any election in which he [or she] or any person
related to him [or her] within the third degree of consanguinity
or affinity is a candidate to be voted upon in that precinct."
Iowa Code § 49.16(1) (1981). This disqualification is inappli-
cable when the candidate is unopposed. .1d.

Applying these principles to the specific question which you
pose, we find no statutory provision which would disqualify a
member of a candidate's campaign committee from membership on an
election board based solely on the factor of membership on the
campaign committee. Section 49.16(1), of course, would disqual-
ify a member of a candidate's campaign committee from membership
on an election board if the member were related to the candidate
within the third degree of consanguinity or affinity. '

II.

Your second question focuses on the activities prohibited on
election day. On any election day Section 49.107, in part, pro-
hibits the following acts, except as specially authorized by law:

Loitering, congregating, electioneering, posting
of signs, treating voters, or soliciting wvotes,

- during the receiving of the ballots, either on the
premises of any polling place or within three hun-
dred feet of any outside door of any building
affording access to any room where the polls are
held, or of any outside door of any building
affording access to any hallway, corridor, stair-
way, or other means of reaching the room where the
polls are held, except this subsection shall not
apply to the posting of signs on private property
not a polling place.

Iowa Code 49.107(1) (1981) (emphasis added). The violation of
this section constitutes a simple misdemeanor. Iowa Code

§ 49.108 (1981).
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"Electioneering', about which you specifically inquire, is
not further defined in Chapter 49. Generally, words which are
not defined differently by the legislature or possessed of a
peculiar and appropriate meaning in law should be given their
ordinary meaning. American Home Products v. Iowa State Board of
Tax Review, 302 N.W.2d 140, 143-44 (Iowa 1981l). The term "elec-
tioneering' is ordinarily defined as taking "an active part in an
election campaign'" as '"to try to sway public opinion." Webster's
Thid New International Dictionary at 731 (3rd ed. 1976). Since
the statute is penal, however, the language must be construed
narrowly. Knight v. Iowa District Court of Story County, 269
N.W.2d4 430, 437-38 (Iowa 1978). A narrow construction is
required in order to give all persons ''a clear and unequivocal
warning in language that people would generally understand as to
what actions would expose them to liabilities for penalties."
Id. at 437-38. :

Applying these principles, we do not believe that the bare
act of transporting voters to the polling place constitutes
"electioneering'" within the meaning of § 49.107(1). Transporting-
voters to a polling place does not necessarily rise to the level
of an attempt to sway public opinion. The act of transporting, -
unaccompanied by more overt campaign activities, may, in fact, be
carried out by civic groups for nonpartisan purposes. Under
these circumstances we do not believe the statute provides "a
clear and unequivocal warning in language that people would gen-
erally understand" that transporting voters to the polls would
expose a candidate to liability for penalty under § 49.107(1).

In summary, thefefore, we conclude that:

1. A member of a candidate's committee is not statutorily
prohibited from serving on an election board under Chapter 49.

4 2. A candidate transporting voters to the polls does not
‘constitute "electioneering" in violation of § 49.107(1).

- Sincerely,

“"JULIE F. POTTORFF
Assistant Attorney General

JFP/jkp



COUNTIES; County Public Hospitals: Iowa Code Ch. 347 (1981);
Iowa Code §§ 252.22, 252.27, 347.14, 347.16(2), and 347.16(3)
(1981). The county may, pursuant to home rule authority,
decide whether the expenses incurred for treating indigent
patients at a county hospital pursuant to Iowa Code § 347.16(2)
(1981) should be paid from the county hospital's budget,

from the county poor fund, or from both. The county hospital
board of trustees may exercise their discretion pursuant to
Iowa Code § 347.14(14) (1981) to determine whether, and upon
what terms, the county hospital will provide services to
nonresidents. (Weeg to Kenyon, Union County Attorney, 1/25/83)
$#83-1-~5(L)

January 25, 1983

Mr. Arnold O. Kenyon
Union County Attorney
Union County Courthouse
-Creston, Iowa 50801

Dear Mr. Kenyon:

" You have requestéd an opinion of the Attorney General
on two questions relating to the provision of medical services
at the county hospital. First, you ask:

Whether the County Hospital organized under
Chapters 347 and 348 of the Code of Iowa
which receives less than 10% of its revenues
from taxation is required to provide free

- medical care to indigents without reimburse-
ment from the County Poor Fund?

This question was addressed by our office in 1979 Op.Att'yGen.
388, a copy of which is enclosed. That opinion concludes in
part that the board of supervisors is responsibile for

paying the ''reasonable'" claims of the county hospital for

the care of indigent patients, except to the extent that
those patients receive financial assistance under Title XIX.
This conclusion was based on a number of statutory provisions
which have since been amended or repealed by the County Home
Rule Act, 1981 Iowa Acts, Ch. 117. A review of these provi-
sions follows.
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First, our 1979 opinion cites Iowa Code § 347.16(2)
(1979), which provides:

Free care and treatment shall be furnished
in a county public hospital to any sick or
injured person who has legal settlement
under § 252.16 in the county maintaining
the hospital, and who is indigent. The
board of hospital trustees shall determine
whether a person is indigent and entitled
to free care under this subsection, or may
delegate that determination to the overseer
of the poor or the office of the department
of social services in that county, subject
to such guidelines as the board may adopt
in conformity with applicable statutes.

This provision remains unchanged in the 1981 Iowa Code, and
continues to impose on the county hospital the mandatory
duty to provide medical services to the indigent. However,
this provision does not specifically address the question of
responsibility for the costs incurred for such services.

To determine that responsibility, our 1979 opinion
turned to several provisions in Iowa Code Ch. 252 (1979)
relating to support of the poor. First, § 252.22 provides
in relevant part that:

All laws relating to the support of the
poor as provided by this chapter shall be
applicable to care, treatment, and hos-
pitalization provided by county public
hospitals.

This section also remains unchanged by the County Home Rule
Act. Next, Section 252.27 provided:

The relief [for the poor] may be either in
the form of food, rent, or clothing, fuel
and lights, medical attendance, civil legal
aid or in money . . . [Emphasis added].

This section was amended by the County Home Rule Act to
provide in relevant part that:

The board of supervisors shall determine
the form of the relief . . . . The amount
of assistance shall be determined by
standards of assistance established by
the board of supervisors.
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Finally, the 1979 opinion cited § 252.39, which states:

All claims and bills for the care and

. support of the poor shall be certified
-to be correct by the proper trustees
and presented to the board of supervisors,
and, if they are satisfied that they are
-reasonable and proper, they shall be paid
out of the county treasury. '

This section was repealed by the County Home Rule Act, 1981
Iowa Acts, Ch. 117, § 1097.

In sum, our 1979 opinion relies on the above-cited
statutory provisions to conclude that the county hospital
was to bill the county for costs incurred by the hospital in
treating indigent patients who qualified under § 347.16(2)
and who were not receiving federal assistance. The county
was then to pay those costs from the county poor fund.

We believe the changes in the relevant statutes as a
result of the County Home Rule Act, taken in conjunction
with the concept of county home rule, confuse the rationale
of our 1979 opinion. Further, we believe the current statutes
are unclear as to whether the county hospital or the county
is responsible for payment of expenses incurred for treat-
ment of indigents at the county hospital. Indeed, after
discussion with individuals at the Iowa State Association of
Counties, at Broadlawns Polk County Hospital, and in the
State Comptroller's Office, it appears that billing practices
in county hospitals throughout the state vary widely. Some
hospitals pay the expenses of indigents not receiving federal
assistance from funds created by the county hospital tax
levy. When that fund is exhausted, the hospital then seeks"
~ assistance from the county. Other county hospitals bill the
counties directly for all medical services incurred by
indigents. .

It is our opinion that, while § 347.16(2) clearly
imposes a mandatory duty to provide treatment to qualified
indigent patients at a county hospital, the relevant statutes
do not conclusively establish liability for the expenses
incurred in providing that treatment. Thus, in the absence
of an express legislative mandate, we conclude that the
county, pursuant to home rule authority, may decide for
itself what billing policy should be followed by the county.
Indeed, § 252.27 now requires the board of supervisors to
establish standards by which the amount of assistance
received by an individual from the county poor fund is to be
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determined. As a part of these standards the board could,
for example, require the county hospital to bill the county
poor fund directly for services rendered to indigent patients,
to pay those costs from the county hospital tax levy until
that is no longer possible, or to pay those costs from both
the county poor fund and the county hospital tax levy in
some pre-determined ratio.

Further, it is our opinion that pursuant to home rule
authority, a county may also adopt a policy as to whether
and under what circumstances the county will provide assis-
tance to an indigent patient at a county hospital who is
already receiving some form of federal assistance.

In concluding, we note that any clarification of this
statutory confusion should be sought from the legislature.

Your second question asks:

Whether the County Hospital organized under
Chapters 347 and 348 of the Code of Iowa
would be allowed to charge different rates
to non-Union County residents for services
provided than to its residents in light of
the fact that those nonresident users are
not providing any tax support for the
hospital.

Iowa Code § 347.14 prov1des that the board of hospital
trustees may:

(4) Determine whether or not, and if so
upon what terms, it will extend the
- privileges of the hospital to nonresidents
of the county.

Further, § 347.16(3) provides in part as follows:

Care and treatment may be furnished in a
county public hospital to any sick or
injured person who has legal settlement
outside the county which maintains the
hospital, subject to such policies and
rules as the board of hospital trustees
may adopt. . . . (emphasis added)

These statutory provisions make clear that provision of
county hospital medical services to nonresidents of the
county is subject to the discretion of the county hospital
board of trustees. However, in order to satisfy constitu-
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tional requirements we note that the difference in charges
to residents and nonresidents must be reasonable and related
to the distinctions between the two classes.

In sum, the county may, pursuant to home rule authority,
decide whether the expenses incurred for treating indigent
patients at a county hospital pursuant to Iowa Code § 347.16(2)
(1981) should be paid from the county hospital's budget,
from the county poor fund, or from both. The county hospital
board of trustees may exercise their discretion pursuant to
Iowa Code § 347.14(14) (1981) to determine whether, and upon
what terms, the county hospital will provide services to

nonresidents.
HERESA O'CONNEL EG
Assistant Attorngy General
TOW:rcp

Enclosure



COUNTY; CLERK OF COURT; Fees for mailing child support
checks: Towa Code §§ 331.702(86), 598.22 (1981). A county
may not assess the cost of postage incurred by the county in
mailing out support checks pursuant to Iowa Code § 598.22.
(Weeg to Richter, Pottawattamie County Attorney, 1/18/83)
#83-1-4 (L)

January 18, 1983

Mr. David E. Richter
Pottawattamie County Attorney

- Pottawattamie County Courthouse

Council Bluffs, Iowa 51501 .

Dear Mr. Richter:

You have requested an. opinion of the Attorney General
on the following questions: . :

Is it legal to require postage be paid to.
the Clerk of District Court's Office before
mailing out the child support checks?

You state in your request that only postage is charged, not
any additional administrative fee, and further, that the
checks are held until postage is paid, but after the expira-
tion of a certain period of time the checks are mailed at
county expense with a reminder as to the county's postage
policy. 1In a recent telephone conversation, you informed me
that this question arises out of those situations where a
dissolution decree is entered and the court orders child
support to be paid through the clerk of court.

It is our oplnlon that the county may not charge
 postage for sending out child support checks. In support of
this conclusion we turn first to the provisions of Iowa Code
§ 331.702(86), which includes among the many duties of the
clerk of court the duty to:

Carry out duties relating to the dissolu-
tion of a marriage as provided in [Iowa
Code] Chapter 598 [1981].

In particular, § 598.22 provides that:

" All orders or judgments providing for
temporary or permanent Support payments
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shall direct the payment of such sums to
the clerk of the court for the use of the
person for whom the payments have been
awarded

A e i
w " w

An order or judgment entered by the court
for temporary or permanent support or for an
assignment shall be filed with the court
clerk. - Such orders shall have the same
force and effect as judgments when entered:
in the judgment docket and lien index and
shall be a record open to the public. The
clerk shall disburse the payments received
pursuant to such orders or judgments. All
moneys received or disbursed under this sec-
tion shall be entered in a record book kept
by the clerk, which shall be open to inspec-
tion by the parties to the action and their
attorneys. (emphasis added)

L N ot
ey " PaY

Consequently, § 598.22 requires that all child support
payments be paid to the clerk of court rather than paid
directly to the recipient. The clerk is then required, as a
part of that office's statutory duties, to distribute the
payments pursuant to the particular order or judgment.

There are no specific statutory provisions which authorize
the clerk to charge a fee for the expense incurred by the
county in mailing out these payments. By contrast, numerous
statutory provisions authorize the assessment of fees and
charges for the performance of certain other statutory
duties. See, e.g., Iowa Code § 331.705(1).

_ Accordingly, it is our opinion that the clerk may not
assess the postage costs for mailing support checks pursuant
to § 598.22. We believe that the salary received by a
county office and the money budgeted to that office encom-
passes performance of that office's statutory duties. When
the legislature has included a particular duty among the
other statutory duties of a county officer, that officer is
not entitled to impose a fee or charge for the cost of
performing that duty unless a fee or charge is expressly
authorized by the legislature. We note that the county does
not have authority in this area pursuant to home rule, as
the statutory scheme is so pervasive that state law preempts
the area. See Iowa Code § 331.301(1) (1981).
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We reached the same conclu51on in Op.Att yGen. #81-5-7(L),
a copy of which is enclosed. 1In that opinion we held that a
county may not assess a service charge for processing employee
payroll deductions. We cited numerous statutory sections as
examples of the various fees county officers were authorized
to assess, and concluded that in the absence of such an
express authorization, a fee could not be imposed. 1In
addition, we dlscussed the pollcy considerations in support
of our conc1u31ons and stated in part:

We are he31tant to sanction a policy which
would result in a situation wherein the
performance of a public duty turns .on
whether a fee is or is not paid, unless the
body establishing the duty has also autho-
rized the collection of a fee. Permitting
a public officer to require the payment of
a fee before he or she performs a mandatory
function established by a higher authority
would be detrimental to the effective

- carrying out of the higher authority's
mandate. ‘ :

In conclusion, it is our opinion that a county may not
assess the cost of postage incurred by the county in mailing
out support checks pursuant to Iowa Code § 598.22.

Sincerely,

e ). W

THERESA O'CONNELL
Assistant Attorne eneral

TOW:rcp

Enclosure



LIQUOR LICENSES: GAMBLING: Chapter 123, §§ 99B.6, 99B.12,
725.12, (1981) Discounting the purchase price of drinks in a
licensed establishment with the amount of the discount determined
by chance is illegal gambling. (McGrane to Anderson, Dickinson
County Attorney, 1/17/83) #83-1-3(L)

January 17,1983

Allen Anderson

Dickinson County Attorney
P.O. Box 257

Spirit Lake, IA 51360

Dear Mr. Anderson:
You have requested an answer to the question:

Whether a beer & liquor licensee may discount
prices based upon drawing marked tabs?

The answer is no. This would constitute gambling and would be:
forbidden. 1Iowa Code § 99B.6 (1981) limits the type of gambling
~which may be engaged in on a premises which has a Class "A", "B",
or "C" liquor license or a Class "B" beer license issued under
the Iowa Beer & Liquor Control Act, Iowa Code Chapter 123 (1981).
Iowa Code § 99B.6(b) (1981) states that the liquor licensee,
-his agent or employee shall not participate in any gambling
except as a participant on the same basis as every other
participant. Obviously, if the bartender is "conducting" the
"tab-pulling game" by supervising and collecting or paying off,
he or she is not participating as every other participant.
~Section 99B.6(c) (1981) states that only social games can be
engaged in on a premises with a beer or liquor license. Social
gambling is defined by § 99B.1(13) as those activities listed in
§ 99B.12, The "tab pulling" would not qualify as social
gambling. Briefly and specifically, the gambling associated with
the discount tabs would not be incidental to a bona fide social
relationship, § 99B.12(1)(a); the bartender is not necessarily
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participating as an individual, § 99B.12(1)(c); it appears a
concealed number is used, § 99B.12(1){(d); the operator of the

game would not change, 99B.12(1)(i). Section 99B.12(2)(a) in
addition expressly provides a "pull tab" game is not a soc1al
game.

.- An argument could be made that no payment is required to
play and thus there is no gambling. We conclude that is not
true. The scheme constltutes a 1ottery under JIowa law. See Iowa
Code § 725.12 (1981). Reducing the price is no different than
" requiring a full payment for the drink to qualify to play the
game with the payoff for winning a refund on the price of the
drink. It does not change the true nature of the transaction by
reducing the price actually paid when the tab is drawn instead of
requiring payment and then awarding a prize (refund) when the tab
is drawn. 1In determining whether a transaction is gambling, the
courts will look behind the name and style of the game to see
~ what its true character is. See e.g. State v. Wiley, 232 Iowa
443, 452, 3 N.W.2d 620, 625 (1942) (pinball machine actually a
gambling device). 1In addition, the means or nature of the
payment is not necessarily controlling if payment to participate
is required. State v. Mabrey, 244 Iowa 415, 421-22, 56 N.Ww.2d
888, 891-92 (1953) (pay for dinner to play bingo).

While the above is not an exhaustive analysis of why the
marked tabs would be illegal, it clearly indicates and supports
our conclusion that it is. See also 1976 Op. Atty. Gen. 371. It
should also provide a caveat to all beer and liquor license
holders to handle with the utmost care any kind of game or other
transaction which gives any kind of award, which includes any
kind of chance, or which in any way looks like it may be
gambling.

Slncerel

//f%@éﬁ

- 'THOMAS D. MCGRANE
Ass1stant Attorney General

TDM:djs



PODIATRISTS: Scope of Practice. 1Iowa Code §§ 149.1(2),.5 (1981).
A licensed podiatrist is authorized to amputate a human toe. (Brammer
to Smalley,; State Representative, 1/17/83) #83-1-2(L)

Honorable Douglas Smalley January 17, 1983
Iowa House of Representatives ‘

State Capitol

Des Moines, TIA 50319

"LoOCAL -

Dear Representative Smalley:

. You have requested an oplnlon of the Attorney General on the
question of whether a podiatrist is authorized, under Iowa law,
to amputate a toe. »

Towa Code Section 149.1(2) (1981). defines the scope of practice
of podiatry as including the examination, diagnosis, or treatment
of ailments of the human foot, medically or surgically. The only
statutory limitation imposed on surgery of-the foot by podiatrists
is contained in Iowa Code Section 149 5 which states, in pertinent
part, as follows: : - : Lo

A license to practice podiatry shall not authorize
the licensee to amputate the human foot or perform -
‘any surgery on the human body at or above the

ankle .

Based on the foregoing, it is our opinion that a 1lcensed
podiatrist is authorized to amputate a toe. This conc1u31on is
reinforced by the legislative history of section 149.5. Formerly,
this provision stated that, "A license to practice podiatry shall
- not authorize the licensee to amputate the human foot or toe. . . ."
(empha31s added) Iowa Code Section 2546 (1935). Elimination of the
words "'or toe' by amendment in 1937, evinces a legislative intent
to permit podiatrists to perform such amputatlons 1937 Iowa Acts,
Chapter 104, Section 6. S L

Very truly yours

éUSAN B. BRAMMER

- Assistant Attorney General

SBB/mel



TAXATION: Determination of Property Classifications. Towa Code

§ 427A.1(3) (1981). Equipment attached to leased buildings or ’
structures should be taxed as real property unless it is of the
kind of property ordinarily removed when the owner of the equipment
moves to another location. (Schuling to Avenson, State
Representative, 1/10/83) #83-1-1 (L)

January 10, 1983

The Honorable Donald D. Avenson
State Representative

State House

LOCAL

Dear Rephesentative Avenson:

You have requested the opinion of this office concerning the
assessment of tangible property. Specifically, you asked the
followling:

If a person rents a building and installs in
it automatic car wash equipment (which is remov-
able), should the equipment be assessed as real
or personal property? o ' «

In answer to your question, equlipment, machinery or improve-
ments attached to buildings or structures are taxed as real pro-
perty unless they are the kind of property ordinarily removed
when the owner of the property moves to another location. Iowa
Code §427A.1(3) (1981), states as follows:

Notwithstanding the definition of "attached"
in subsection 2, property 1is not "attached" if
it i1s a kind of property which would ordinarily
be removed when the owner of the property moves
to another location. 1In making this determina-
tion the assessing authority shall not take into
account the intent of the partlicular owner.
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This section was construed in Cowles Commun. v. Bd. of Rev.
of Polk County, 266 N.W.2d 626 (1973). The lowa Supreme Court
determined that §427A.1(3) requires property to be assessed as
personal property if it is of the kind of property ordinarily
removed when the owner moves to another location. Id. 266 N.W.2d
at 635. The Court went on to hold that an 1880 foot high televi-
sion tower was the kind of property ordinarily removed and should
be taxed as personal property.

- The question of appropriate assessment is thus determined by
the nature of the kind of property, not the particular location
where attached nor the intent of the owner. The determination of
whether the property is of the kind of property ordinarily
removed is a factual determination delegated to the assessor pur-
suant to Iowa Code §441.17 (1981).1 1If it is determined by the
assessor that the tangible property is not the kind of property
ordinarily removed when the owner moves then notwithstanding the
fact it is on rented property it should be taxed as real property.

Therefore, it is the opinion of this office that pursuant to
Iowa Code §#427A.1(3) (1981), equipment attached to leased
buildings or structures should be taxed as real property unless
.it is of the kind of property ordinarily removed when the owner
of the equipment moves to another location.

Yours truly,

s

ark R. Schuling——
Assistant Attorney General

WP5

1 The assessor would be required to make an investigation of the
industry to gather the necessary data needed to provide a factual
basls for the determination of the appropriate property
classification.



COUNTIES; Sanitary sewer districts; Indebtedness limitation
construed: Iowa Code Chs. 28E and 358 (1981); Iowa Code

§§ 28E.3 and 358.21. The indebtedness limitation of § 358.21
applies to all types of indebtedness and to the entire debt
of a sanitary district, but the amount of indebtedness does
not include interest that will accrue. The county board of
supervisors may not sell general obligation bonds using the
taxable value of the whole county as the tax base with those
bonds retired by a tax levied only on property in the sani-
tary district. A county and a sanitary sewer district may
enter into a Ch. 28E agreement to issue general obligation
or other bonds for the construction of a sanitary sewer
system. (Weeg to Harbor, State Representative, 2/18/83)
#83-2-12(L) :

February 18, 1983

Honorable William H. Harbor
State Representative
State Capitol

. LOCATL

Dear Representative Harbor:

You have requested an opinion of the Attorney General
on several questions concerning sanitary districts and the
interpretation of Iowa Code Ch. 358 (1981). We shall
address each question in turn.

Several of your questions involve interpretation of
Iowa Code § 358.21 (1981). That section provides in relevant
part:

Any sanitary district organized here-
under may borrow money for its corporate
purposes, but shall not become indebted in
any manner or for any purpose to an amount
'in the aggregate exceeding five percent on
the value of the taxable property within
such district, to be ascertained by the
last state and county tax lists previous to
the incurring of such indebtedness. Indebt-
edness within this constitutional limit
shall not include the indebtedness of any
other municipal corporation located wholly
or partly within the boundaries of such
sanitary district.
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Subject only to this debt .limitation,
any such sanitary district organized here-
under shall have and it is hereby vested
‘with all of the same powers to issue bonds,
including both general obligation and
revenue bonds, which cities now or may
hereafter have under the laws of this
state

* * *

The proceeds of any bond issue made under
the provisions of this 'section shall be used
. only for [purposes relating to treatment
and disposal of sewage]. Proceeds from such
bond issue may also be used for the. payment
of special assessment deficiencies. Said
bonds shall be payable in not more than forty
annual installments and with interest at a
rate not exceeding that permitted by chapter
74A, and shall be made payable at such place
and be of such form as the board of trustees
shall by resolution designate. Any sanitary
district issuing bonds as authorized in this
section is hereby granted authority to pledge
the future avails of a tax levy to the pay-
ment of the principal and interest of such
bonds after the same come due, and the power
to impose and certify said levy is hereby
.granted to the trustees of sanitary districts
organized under the provisions of this chap-
ter. (emphasis added)

We note as an initial matter that § 358.21 is a reitera-
tion of an identical constitutional limitation imposed on
the indebtedness incurred by '"'a county or other political or
municipal corporation." Towa Const., Art. XI, § 3. This
constitutional provision applies to sanitary districts as
well, as § 358.11 provides that a sanitary district is "a
body corporate and politiec . . ." The Iowa Supreme Court
has consistently held that the purpose of this constitu-
tional provision is to prevent taxes of a political subdi-
vision from becoming overly burdensome as a result of
various obligations. See, e.g., Richards v. City of
Muscatine, 237 N.W.2d 48 (Iowa 1975). We turn now to your
specific questions.
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I.
Your first question asks:

What types of indebtedness (general obliga-
tion bonds, revenue bonds, special assess-
ments, etc.) are being spoken to in 358.217

‘Several statutory provisions in Ch. 358 authorize a
sanitary district to incur certain types of indebtedness.
Section 358.21 authorizes a district '"to issue bonds,
including both general obligation and revenue bonds," in the
same manner as cities are authorized. Section 358. 22 autho-
rizes the district to impose special assessments.

The statute states that a sanitary district "shall not
become indebted in any manner or for any purpose' in excess
of the statutory amount. (emphasis added) While there are
no cases interpreting the indebtedness limitation of § 358.21,
Article XI, § 3 contains language almost identical to that
of § 358.21 and has been construed by the Iowa Supreme Court
in a number of cases. The Court has consistently held that
this constitutional restriction on indebtedness includes not
only bonded debt but all forms of indebtedness. ' See, e.g.,
City of Council Bluffs v. Stewart, 51 Iowa 385, 1 N.W. 628
(1879). However, to constitute a debt within the meaning of
this limitation, there must be an obligation which the
municipality must meet with its funds or property, and it
must be a pecuniary liability or a charge against the
municipality's general credit. ' Goreham v. Des' Moines Metro-
politan Area Solid Waste Agency, 179 N.W.2d 449, 458 (Iowa
1970); Interstate Power Co. v. Incorporated Town of McGregor,
230 Towa 42, 296 N.W. 770 (1941).

Therefore, certain methods of financing municipal
projects do not constitute indebtedness within the meaning
of Article XI, § 3. For example, revenue bond issues that
are to be paid off entirely from the operating revenues of a
municipality do not constitute debt and therefore do not
fall within constitutional and statutory limitations on
indebtedness, so long as the general taxing powers or
credits of the city are not pledged in any way. Gorehan,

supra, 179 N.W.2d at 461l. 1In the present case, § 358.21
provides that sanitary districts may issue bonds in the same
manner as cities are authorized. Iowa Code Ch. 384 (1981)
governs city finance. In particular, § 384.82(l) governs
issuance of revenue bonds, but expressly provides that
revenue bonds are ''payable solely and only out of the net
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revenues of the . . . project." Consequently, revenue bonds
issued by sanitary districts are payable only from the
revenue of the district and therefore do not constltute debt
within the meaning of § 358. 21.

This latter example is intended only to be illustrative.
We cannot, in this limited discussion of issues falling
within the complex area of municipal indebtedness and bonding,
enumerate every type of financing arrangement which does or
does not fall within the purview of constitutional and
statutory limitations on indebtedness. Such a determination
would necessarily require consideration of various factors,
including the terms and specific -language of a particular
arrangement. This determination could only be made on a
case-by-case basis, and because of its heavy reliance on
factual considerations could not properly be resolved by an
Attorney General's opinion.

II.
" Your second question asks:

Is the five percent (5%) limitation an, annual
aggregate or is it the total amount of indebt-
edness over the period of time necessary to
retire same?

We construe this question as asking whether the statutory
five percent limit applies to the indebtedness incurred in
each separate year, or to the total indebtedness incurred
over the number of years the district has been in existence.
"Again, we believe the language of § 358.21 1s clear: a
sanitary district is not to become indebted "in any manner
or for any purpose to an amount in the aggregate exceeding
five percent on the value of the taxable property within
such district." (emphasis added) The legislature has not
provided a definition of "aggregate,".and therefore we refer
" to its common meaning. - Webster''s New .World Dictiomary
defines '"aggregate'" as: ''gathered into a whole. or mass;
total . . . a total or whole-. . . to amount to, total."

See also Chapln v. Wilcox, 114 Cal. 498, 46 P. 457 (1896)
(Maggregate” is a sum, mass, Or assemblage of particulars; a
total or gross amount; a plurality of units, whose total
amount it represents); Mefford v. Wilson Concrete Co., 163
Neb. 137, 77 N.W.2d 895 (1956). Consequently, it is our
opinion that the § 358.21 indebtedness limitation applies to
all debts incurred by a sanitary district since its incep-
tion, and does not apply solely to the debts incurred by

the district in a particular year.
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ITI.
In your third question you ask:

Does the five percent (5%) limitation apply
to the levy only or to the levy plus interest?

To clarify your question, we assume that you are
addressing the five percent limitation on indebtedness found
in § 358.21, as § 358.18 provides that a sanitary district
levy shall not exceed fifty-four cents per thousand dollars
of the adjusted taxable valuation of the property within the
district. "

It is our opinion that the § 358.21 debt limitation
does not apply to the amount of interest the district pays
on the debt it incurs. We believe that '"indebtedness' in
§ 358.21 refers solely to the principal amount of the debt
incurred, and therefore does not include the interest to be
paid as a part of retiring that debt. This conclusion is
consistent with court decisions addressing this same ques-
tion. Wright v. Stapp-Zoe Consolidated School District No. 1,
191 Okla. 289, 123 P.2d 281 (1942) (unaccrued interest not
considered part of indebtedness when determining whether
bond issue created debt in excess of that authorized by
constitution); Ashland v. Culbertson, 103 Ky. 161, 44 S.W.
441 (1898) (constitutional limitation on indebtedness
includes only the amount on face of the bonds and does not
include the interest that will accrue).

IvV.
Your fourth question asks:

If the taxable property within the sanitary
.district is not of sufficient wvalue to reach
the amount necessary to finance a project,

would the county board of supervisors be
able. to sell general obligation bonds, using
thHe taxable value of the whole county as the
tax base with said bonds to be retired by a
tax levied on only those properties within
the sanitary district?

It is our opinion that the county board of supervisors
is not authorized to sell general obligation bonds under the
circumstances you describe.
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The statutory provisions of Ch. 358 relating to sani-
tary districts are lengthy and detailed, and we believe they
provide the exclusive means for establishing, financing, and
operating a Ch. 358 sanitary district. Indeed, such a
district constitutes '"a body corporate and politic" by
virtue of § 358.11, and thus is an autonomous governmental
body. Because of this, and because Ch. 358 expressly autho-
rizes a sanitary district to issue bonds and levy taxes as
needed, it is our opinion that absent statutory authority to
the contrary, the county board of supervisors may not assume
responsibilities delegated solely to a Ch. 358 district.
Therefore, the supervisors may not issue bonds using the
entire county as the tax base, tlhose bonds to be retired by
a tax levied only on the district.

A Furthermore, we have serious concerns about the author-
ity of the supervisors to.obligate the entire county for
debts to be incurred by a district within the county, and we
can find no authority which would support such action.

Finally, we believe a contrary result would effectively
circumvent the § 358.21 indebtedness limitation, a result
clearly not intended by the legislature. As we stated
above, strong policy considerations support this statutory
and constitutional indebtedness limitation: property subject
to a Ch. 358 or other levy relating to sewage treatment and
disposal is subject to numerous other levies as well, and
this limitation is designed to protect that property from an
excessive tax burden. See Richards v. City of Muscatine,

supra.

V.
Finally, you ask:

Can the sewer district trustees enter into

a 28E agreement with the board of supervisors
- for the-purpose of issuing general obliga-

tion bonds or any other type of bonds for

the construction of a sanitary sewer district?

It is our opinion that, while a Ch. 28E agreement could
not be used to circumvent the constitutional and statutory
indebtedness limitation on indebtedness of a Ch. 358 sani-
tary district, such an agreement would be permissible.

Iowa Code § 28E.3 (1981) provides that:

Any power or powers, privileges or authority
exercised or capable of exercise by a public
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agency of this state may be exercised and
enjoyed jointly with any other public
agency of this state having such power or
powers, pr1v1leges and authority .

A sanitary district created pursuant to Ch. 358 is
authorized in '§ 358.21 to issue bonds, including general
obligation and revenue bonds, for the purpose of treating
and disposing of sewage and industrial wastes. A county
board of supervisors is authorized by Iowa Code §§ 331.441.2
(b) (5) and 331.443 (general obligation bonds) and §§ 331.461
(1) (b) and 331.463 (1981) (revenue bonds) to issue general
obligation and revenue bonds for -the works and facilities
necessary for the collection, treatment, and disposal of
sewage and industrial waste of the county. In the case of
revenue bonds, the statute includes works and facilities:

. within or without the limits of the
county, and including works and facilities
to be jointly used by the county and other
political subdivisions.

Section 331 461(1)(b) (1981)

We conclude that both the county and Ch. 358 sanltary
districts are authorized to issue bonds. Therefore, the
requirement of § 28E.3, i.e., that a 28E agreement to
- perform a particular function be entered into only by those
public agencies who are independently authorized to perform
that function, is satisfied. Therefore, it is our opinion-
that a Ch. 358 sanitary district may enter into an agreement
with a county board of supervisors to issue bonds to finapce
construction of sewage treatment and disposal facilities. '
Of course, any bonds issued by the district would be retired
by taxes levied in the district, while bonds issued by the
county would be retired by taxes levied on a county-wide
basis.

) In conclusion, it is our opinion that the indebtedness
limitation of § '358.21 applies to all types of ‘indebtedness
“and and to the entire debt of a sanitary district, but the
amount of indebtedness does not include interest that will
accrue. The county board of supervisors may not sell general
obligation bonds using the taxable value of the whole county

1 Section 358.16 recognizes the possibility of a similar
type of joint undertaking by expressly authorizing a sanitary
district to contract with a city for the operation of local
municipal sewage facilities as part of the functioning of
the district.
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as the tax base with those bonds retired by a tax levied
only on property in the sanitary district. A county and a
sanitary sewer district may enter into a Ch. 28E agreement
to issue general obligation or other bonds for the construc-
‘tion of a sanitary sewer system.

Sincerely,
. THERESA O'CONNELL WEEG E

Assistant Attorney General

TOW:rcp



SCHOOLS: SCHOOLHOUSE FUND: Leases: Iowa Code §§ 278.1(7),
.279.26, 297.6, 297.12 (1981). Funds raised by Iowa Code § 297.5
levies may be used to improve a site owned by the district for
use as a football field, a track and a softball field. The terms
“"improvement of sites' and "major building repairs" as defined in
§ 297.5, do not apply to moving bleachers or installing lights.
Section 297.5.funds may not be used to improve a leased site.
School districts may accept gifts of materials and services as
well as money. (Fleming to Hultman, State Senator, 2/18/83)
#83-2-11(L) :

Senator Calvin O. Hultman February 18, 1983
701 Joy Street
Red Oak, Iowa 51566

Dear Senator Hultman:

You have asked for our opinion on a series of questions
pertaining to use of monies in the schoolhouse fund which were
raised by levies made pursuant to Iowa Code § 297.5 (1981)., The
questions areé as follows:

1. May the Red Oak Community School District
use funds in its schoolhouse fund raised by prior
levies and/or, future levies pursuant to Section
297.5 Code of Iowa for the following purposes:

a. Improving a site already owned by the
District to be wused as a football field,

including grading, tiling, irrigating,
seeding and moving bleachers? _

b. Improving a site already owned by the“
District to be used as a track, including
grading and laying the track?

c. Improving a site already owned to be used
as a softball field, including grading and
installing lights? ‘

d. Improving a site owned by the City of Red
Oak but leased to the District by renovating
athletic facilities thereon including grad-
ing, tiling, adjusting the track to meters,
installing lighting, seeding and remodeling
the field house?

2. Does the term "schoolhouse" contained in
the last unnumbered paragraph of Section 297.5
include athletic facilities, such as field houses,
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football fields and tracks, ‘such that the term
"major building repairs" includes repairs and
improvements to athletic facilities?

Your questions require us to examine with care the language
of Iowa Code § 297.5 (1981) and an amendment thereto. Prior to
amendment, the relevant language of § 297.5 was as follows:

The directors . . . may, . . . certify an
amount not exceeding twenty-seven cents per thou-
sand dollars of assessed value . . ., and the tax

so levied shall be placed in the schoolhouse fund
to be used for the purchase and improvement of
sites or for major building. repairs. Any funds -
expended by a school district for new construction
of school buildings or school administration
buildings must first be approved by the voters of
the district.

For the purpose of this section, "improvement
of sites" includes: Grading, landscaping, seeding
and planting of shrubs and trees; constructing new
sidewalks, roadways, retaining walls, sewers and
storm drains, ‘and installing hydrants; original
surfacing and soil treatment of athletic fields
and tennis courts; furnishing and installing for
the first time, flagpoles, gateways, fences and
underground storage tanks which are not parts of
building service systems; demolition work; and
special assessments against the school district
for capital improvements such as streets, curbs,
and dralns,

For purposes of this section, "major building
repairs" includes reconstruction, repair, imgrove-
ment or remodeling of an ex1st1ng schoolhouse and
additions to an existing schoolhouse and expendi-
tures for energy  conservation. = (Emphasis
supplied.) =

 The legislature amended the section by inserting the following
language aftexr the first paragraph set out above: -

Notwithstanding section 291.13, unencumbered
funds collected from the levy authorized in this
section prior to July 1, 1981, may also be
expended for the purposes defined in this section.

1981 Iowa Acts ch. 92, § 1.
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When construing a statute that regulates Iowa school dis-
tricts we must do so in the light of Dillon's rule: school
districts are limited to the exercise of those powers expressly
granted or necessarily implied in their governing statutes. See
McFarland v. Board of Education, 277 N.W.2d 901, 906 (Iowa 1979);
Barnett v. Durant Community School District v. Parker, 249 N.W.2d
626, 627 (Iowa 1977), Silver Lake Consolidated School District v.
Parker, 238 Iowa 984, 990, 29 N.W.2d 214, 217 (1947). Moreover,
because Iowa Code § 297.5 as amended authorizes specific lists of
uses of funds acquired by § 297.5 levies, we must apply a prin-
ciple of statutory construction known by the Latin phrase

"expressio unius est exclusio alterius." That principle may be
stated another way; express mention in a statute of a thing or
things implies the exclusion of others. Wilson Food Corp. V.

Cherry, 315 N.W.2d 756, 757 (Iowa 1982); Iowa Farmer's Purchasing
Ass™n. Inc. v. Huff, 260 N.W.2d 824, 8Z7 (Iowa 1977); 1In re
Wilson's Estate, 202 N.W.2d 41, 44 (Iowa 1972). With those sta-
tutory construction principles in mind, we turn to your
questions.

Questions la, lb, and lc

In our opinion, the statutory language of § 297.5 as amended
clearly encompasses all of the improvements listed in your ques-
_tions la, 1b and lc except "moving bleachers'" in ‘la and "instal-
ling 1lights" in 1lc. The words "original surfacing . . . of
athletic fields and tennis courts" surely includes a football

field, a softball field and a track.

Neither 'moving bleachers" mnor "installing 1lights" is
included in the 1list in § 297.5. This may appear to be an
unnecessarily mnarrow construction but we are sensitive to the
fact that when the legislature defines a term "for the purpose of
this section," see § 297.5, a narrow construction is required to
sustain the intent of the legislature. We recognize that the
word "include" in a statute is ordinarily a word of enlargement
and not of limitation, Lucke v. Lucke, 300 N.W.2d 231, 234 (N.D.
1980), but where "includes™ is used in connection with the defi-
nition of a term for the purpose of a particular section, as
here, it is a word of limitation. Surowitz v. City of Pontiac,
374 Mich. 597, 132 N.W.2d 628, 632 (Mich. I965). It seems to us
that although moving bleachers is not authorized by the defini-
tions in § 297.5, it does fall under ordinary maintenance.
‘Therefore, costs for that activity could be met from the school
district general fund.

On the other hand, installation of 1lights does not fall
under the "improvement of sites" or "major building repairs' as
those terms are defined for '"the purpose of" § 297.5. And
"installing 1lights" on a newly created softball field would
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surely not be ordinary maintenance. If the omission of installa-
tion of lights from the definition of "improvement of sites" in
this statute was unintentional or inadvertent, the legislature
may decide to add it to the list of specific items in the
definitions of § 297.5. This construction is in keeping with a
declaratory ruling, relating to § 297.5, issued by the Superin-
tendent of Public Instruction. We are mindful of the deference
due on administrative agency's interpretation of a statute.
Davenport Community School District v. Towa Civil Rights Commis-
sion, 277 N.W.Zd 907, 910 (Iowa 19797’ Superlntendent Benton
expressed the view that the word lncludes in § 297.5 was "one
of limitation, rather than enlargement.' 1 D.P.I. Dec.Rul.31
(1977). ' ‘

Question 1d

The issues presented for our opinion in question 1d are very
different from those discussed above. In our opinion, the
district does not have power to use § 297.5 funds to improve
31tes that are leased and not owned by 1t

The powers of a school district to lease property for school
purposes is limited. Voters may authorize a schoolhouse tax ''for
rental of facilities pursuant to chapter 28E," Iowa Code
§ 278.1(7) (1981). When the voters have authorized such a
tax, a district board is authorized by Iowa Code § 279.26 (1981)
to enter into rental or lease agreements 'consistent with the
purposes" for which the tax was approved. The Iowa Supreme Court
has held in two cases that the limited power to "rent a room and
employ a teacher" found in Iowa Code § 297.12 may not be extended
and that other Code sections do not enlarge the authority given a
- district board under that section. See Porter v. Iowa State
Board of Public Instruction, 259 Iowa 571, 536-577, 144 N.W.2d

920, 923 (1966); Cray v. Howard-Winneshiek Com. School Dist., 260

- Iowa 465, 150 N.W.2d 84 (1967). We note that the Tanguvage ~~
‘Towa Code § 297.12 (1981) has not been changed since those cass=

: 1 We express no view as to whether improvements could ‘e
made. to facilities leased by a school district pursuant to c ..
28E.. and authorized. by the voters according to . Iowa Ccile
§ 278.1(7) (1981). Chapter 300 also authorizes a school district.
to levy a tax to establish and maintain public recreation places
and playgrounds ''to carry on public educational and recreationa’
activities," Iowa Code § 300, 1 (1981) in school facilities an .
upon grounds and buildings under the ownership and management c:
cities. The tax to support this activity must be approved by a
majority of the votes cast on a proposal for such a levy,. ce
Iowa Code § 300.3 (1981).
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were decided. Cf. Iowa Code § 297.12 (1962). .Nothing in Iowa
Code § 297.5, at issue here, gives rise to an inference that a
school district holds power to improve or repair leased sites.

Question 2

In our opinion the term "major building repalrs in § 297.5
pertains to buildings only and does not authorize '"repairs" to
"athletic fields or tennis courts.'" By its terms, § 297.5 grants
power to use such funds for "original" surfacing of athletic
fields which leads us to conclude that the legislature did not
intend such funds to be used for "repair" of such surfaces. On
the other hand, such funds could be used to repair a gymnasium,
i.e., a building. This view is not in conflict with an earlier
opinion, 1980 Op.Att'yGen. 515. That opinion pertained to funds
raised by a bond issue pursuant to Iowa Code § 278.1(7) and not
to use of funds raised pursuant to § 297.5. ’

One other matter merits our discussion. You state that
certain citizens of the district have agreed to donate a portion
of the materials and services that are necessary to make improve-
ments to the athletic facilities. The board of directors of a
school district is authorized to receive gifts and utilize gifts
for schoolhouse or general purposes. See Iowa Code § 279.42
(1981). .In our opinion, the language "funds through gifts,
devises and bequests" includes gifts of service and materials as
well as money. The school board retains power to decide what
work shall be done. See, e.g., Iowa Code §§ 279.8; 279.28; and
0 297.1. In our opinion, the Red Oak school board has power to
accept gifts of labor and materials. See also Iowa Code § 565.6
(1981) (gifts to governmental bodies).

In sum, funds raised by § 297.5 1ev1es may be used to
improve a site owned by the district for use as a football field,
a .track and a softball field. The terms "improvements of sites"
and "major building repairs" as defined in § 297.5, do not apply
to moving bleachers or installing lights on the softball field.

Iowa Code § 297.22 (1981) as amended by 1981 Iowa Acts
ch. 93, entitled Disposal of School Property, authorizes school
districts to sell, lease or otherwise dispose of property that is
no longer needed for school purposes but that statute has no
bearlng on the issues presented here,
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Section 297.5 funds may not be used to improve a leased site.
School districts may accept gifts of materials and services as
well as money.

Slncerely,

MERLE W. FLEMING
Assistant Attorney General

MWF/jkp



. CONSTITUTION, MEDICAID, ADVANCE TRANSPORTATION COSTS: Art. VII,
§ 1, Iowa Constitution; 42 U.S.C. § 1396a; 42 C.F.R. 431.53; 770
T.A.C. 78.13(9). Art. VII, § 1 of the Iowa Constitution does not
prohibit payment to Medicaid recipients of transportation costs
in advance. The provision of such payments in advance or by
reimbursement only is within the administrative discretion of the
Medicaid agency., the Department of Social Services. (Allen to
Administrative Rules Review Committee, 2/18/83) # 83-2-10(L)

Administrative Rules Review Committee February 18, 1983
c/o Joseph Royce

State Capitol

LOCAL

Dear Sir:

On behalf of the Administrative Rules Review Committee, you
have requested our opinion on the following question:

Does art. VII, § 1 of the Iowa Constitution
prohibit the State from making advance
payments to Medicaid recipients, to cover
transportation expenses incurred for the
purpose of obtaining medical treatment under
the Medicaid program.

As you correctly point out, the cost of transportation is a
covered expense under the Medicaid program. Title 42 C.F.R.

431.53, in implementing 42 U.S.C. § 1396a, provides that a state
plan must: .

a. Specify that the Medicaid agency will
assure mnecessary transportation for reci-
pients to and from providers:

b. Describe the methods that will be used to
meet this requirement.

- The Legislature has determined that the State shall participate
" in the Medicaid program, [Iowa Code Chapter 249A (1983)] and has
filed such a state plan. The '"Medicaid agency" in Iowa, the
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Department of Social Services, under the provisions of 770 I.A.C.
78.13(9), will not provide transportation payments in advance,
but only reimburse expenses incurred. Your request for an
opinion addresses the issue of a constitutional prohibition and
we find none. The provision of transportation payments in
advance is within the administrative discretion of the Medicaid
agency. For reasons which need not be addressed within the
context of this opinion, the agency has elected in the exercise
of that discretion, to provide for reimbursement only. Although
in our opinion art. VII, § 1 of the Iowa Constitution does not .
prohibit payment of advance travel expenses, neither is there any
constitutional or statutory provision which requires it. A
similar conclusion was reached with respect to advance payment of
state employee travel expenses in Op.Att'yGen. 79-7-18.

Article VII, § 1, provides in relevant part as follows:

The credit of the State shall not in any
manner, be given or loaned to, or in aid of,
any individual...and the State shall never
assume, or become responsible for, the debts
or liabilities of any individual...

'~ The Iowa Supreme Court interpreted § 1 of art. VII in Grout
v. Kendall, 195 Iowa 467, 472-73, 192 N.W. 529, 531 (1923), in
the following way: v : : - : '

It was to remove the delusion of suretyship,
with its snare of temptation, that this
section of the Constitution was adopted. It’
withheld from the constituted authorities of
the State all power or function of surety-
ship. It forbade the incurring of obliga-
tions by the indirect method of secondary
liability. This is the field and full scope
of the section. It does not purport to deal
with the creation of a primary indebtedness
for any purpose whatsoever. (Emphasis
added) .

The essence of the surety concept is a pledge of the State's
credit, an undertaking to pay in the event that the principal
fails. (Webster's Third New International Dictionary, 1971) As
Grout v. Kendall, 195 Iowa 467, 472-73, 192 N.W. 529, 531 (1923),
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and other Iowa Supreme Court cases on art. VII, § 1, suggests,
the following four point analysis is applicable:

1. Is the Department, as the governmenfal body of the
State, using its own money? See Sampson v. City of
Cedar Falls, 231 N.W.2d 609, 613 (Iowa 1975).

2. Is the governmental body acting as a surety for the
debt of another? See Grubb v. Iowa Housing Finance,
255 N.W.2d 89, 98 (Iowa 1977); Edge v. Brice, 253 Iowa
710, 113 N.W.2d 755, 758 (1962); Grout v. Kendall,
supra. v

3. Is the governmental body's obligation a primary one?
Richards v. City of Muscatine, 237 N.W.2d 48, 62 (Iowa
1975); Graham v. Worthington, 259 Iowa 845, 146 N.W.2d
626, 639-41 (1966); Edge v, Brice, supra; Grubb v. Iowa
House Finance, supra.

4, Is the expenditure or loan for a public purpose? Edge
v. Brice, 253 Iowa 710, 113 N.W.2d4 755, 758 (1962).

With respect to advance Medicaid transportion expenses, the
governmental body, as the Medicaid agency, which authorizes the
travel, is obligated to pay the recipient's transportation costs,
(42 C.F.R. § 431.53.) Therefore, the Department is using its own
credit and spending its own money.

The Department would not be acting as a surety for the debt
of another if it in the exercise of its discretion elected to
make allowances to advance transportation costs. First, with
advance travel payments, there generally is no pre-existing debt
of another. The recipient receiving the advance transportation
payment is not a debtor. 1In fact, that recipient is a potential
creditor of the Medicaid agency providing the benefits.
Secondly, to the extent that there is a debt, the Department, as
the Medicaid agency authorizing the travel, has the primary
obligation of paying the travel expenses. As stated, the essence
of a surety relationship is that the surety need not pay anything
if the person with the primary liability satisfies the debt. 1In
the travel expense situation, the governmental body is not
relieved of liability when and after the recipient pays their own
transportation expenses. 42 C.F.R. § 431.53 requires reimburse-
ment of travel expenses as a condition of eligibility for the
federal program.

The primary obligation for paying for transportation costs
connected with Medicaid benefits falls on the Medicaid agency
authorizing the benefits. Thus, by electing to pay those
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transportation costs in advance, or electing to reimburse those
costs subsequent to payment by the recipient, the Department is
doing no more than discharging its primary obligation to pay the
expenses. '

As you. suggest in your request, the Department has taken the
position that electing to pay transportation costs in advance
would fail to satisfy the requirement that the expense be for a
public purpose. It should first be noted that even if advance
transportation costs are characterized as loans, they are not
prohibited by art. VII, § 1, provided that the expense is for a
public purpose. See Grubb v. Iowa Housing Finance, 255 N.W.2d
89, 98 (Iowa 1977); 1938 Op.Att"yGen. 80. As stated in Grubb,
"supra, at 93: -

It has long been a plain judicial intent to
permit the concept of '"public purpose' to
have that flexibility and expansive scope
required to meet the challenges of increas-
ingly complex social, economic and techno-
logical conditioms. '

That the expenditure or even loan, may benefit certain indivi-
duals or classes more than others, is not determinative alone of
whether the law serves a public purpose. (See Richards v. City
of Muscatine, 237 N.W.2d 48, 60 (1975).) In granting to the
governmental body that flexibility and expansive scope required
to meet complex social and economic conditions, the Supreme Court
has been reluctant to find an "absence of public purpose except

where such absence is so clear as to be perceptible by every mind .
" at first blush". See Dickinson v. Porter, 35 N.W.2d 66 80
(1948). Should the Department as the Medicaid agency in the
exercise of its discretion elect to make advance transportation
cost payments, a challenge to such a discretionary decision would
require a showing not on the policy, wisdom, advisability or
~ justice of the decision, but a demonstration beyond a reasonable
doubt that the constitutional provision invoked has been vio-
lated.

Every reasonable basis supporting the public purpose
justification must be indulged. It is certainly not beyond a
reasonable doubt that such a decision would be perceived by every
mind at first blush to be without a public purpose. (See City of
"Waterloo v. Selden, 251 N.W.2d 506, 508 (Iowa 1977). It 1is
certainly "fairly debatable" that it is within the scope of
public purpose to facilitate and expedite the receipt of Medicaid
benefits to recipients who might not otherwise have the financial
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reserves mnecessary to meet transportatlon expenses without
advance of those expenses.

As compared to reimbursement of eligible expenses already
incurred, advance payment could result in a prohibited expendi-
ture for private purposes in "aid of an individual" if the money
were misappropriated. Advance payment, despite this risk, would
nonetheless meet the public purpose requirement if the agency
determines that the need for advance payment in.a particular
class of cases far outweighs the risk. :

The exercise of administrative discretion by the Medicaid
agency, the Department of Social Services, should it elect to pay
in advance the transportation costs of Medicaid recipients is not
prohibited by art. VII, § 1 of the Iowa Constitution.

s
ordon E. Allen -

pecial Assistant
Attorney General

GEA/jaa



MUNICIPALITIES. Airport Commissions. Removal of members. Iowa
Code Chapter 330; Iowa Code §§ 330.17, 330.20, 330.21, 330.22,
362.2(3), 362.2(8), 362.2(23), and 372.15 (1981); Iowa Code
§ 330.20 (1975); Acts, 1982 Session, 69th G.A., Ch. 1104, § 10,
Acts, 1981 Session, 69th G.A., Ch. 117, § 1054, Acts, 1981
Session, 69th G.A., Ch. 117, § 1057 and Acts, 1972 Session, 64th
G.A., Ch. 1088, § 275. A member of an airport commission is
subject to removal under Iowa Code § 372.15 (1981), upon proper
compliance with the requirements of that section. The authority
to remove an airport commissioner under that section is vested in.
ﬁ?e.city council., (Walding to Goodwin, State Senator, 2/11/83)
83-2-8 (L) :

February 11, 1983

The Honorable Norman J. Goodwin
State Senator

State Capitol

LOCAL

Dear Senator Goodwin:

You have requested an Attorney General's opinion concerning
whether a member of an airport commission can be removed from the

Commission by a mayor. Specifically, you pose the following
questions: .
1. Do the removal powers contained in Code

Section 372.15 apply to Airport Commission
members as appointed under Code Section
330.20 since the Commission is an autonomous
entity under Code Section 320.21 or 1is the
sole authority for removal under Chapter 667

2. If the appointing entity is vested with the
removal powers under Code Section 372.15, are
such powers exercisable by the City Council,
present appointing authority under current
Code Section 330.20, or by the Mayor, the
appointing authority under the Code Section
in force in 19447

At the outset, we feel compelled to state the appropriate
purposes of an Attorney General's opinion. While it is appro-
priate for this office to express an opinion on legal issues, it
is improper for us to engage in judicial fact-finding in the con-
text of an opinion. Our opinion, therefore, is limited to the
posed questions of law. ‘
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I.
Iowa Code § 372.15 (1981), provides:

Except as otherwise provided by state or city law,
all persons appointed to city office may be
removed by the officer or body making the appoint-
ment, but every such removal shall be by written
order. The order shall give the reasons, be filed
in the office of the city clerk, and a copy shall
be sent by certified mail to the person removed
who, upon request filed with the clerk within
. thirty days of the date of mailing the copy, shall
be granted a public hearing before the council on
all issues connected with the removal. The
hearing shall be held within thirty days of the
date the request 1is filed, wunless the person
removed requests a later date.

The term '"city office" is not defined in the City Code of
Iowa. However, the term "officer" is defined in such a way as to
imply that it means the same as one holding a "city office."
Iowa Code § 362.2(8) (1981) defines an "officer'" as '"a natural
person elected or appointed to a flxed term and exercising some

portlon of the power of the city." As to the first element,
airport commissioners are appointed to six year terms. See Towa
Code § 330.20 (1981). That an airport commissioner exercises a

power of the city is established by City of Cedar Rapids wv.
Schade, 257 N.W,2d 500 (Iowa 1977), which held that a city
airport commission holds all of the powers expressly granted to a
ccity in Chapter 330 plus all of the city's home rule airport
powers. Thus, we conclude that the office of airport
commissioner, charged with the management and control of a city
airport, is a city office.

The control of a city airport commission by state law
excepts it from the definition of a city "administrative agency"
in Towa Code § 362.2(23) (1981). See 1980 Op.Att'yGen. 487. No
similar exception, however, is contained in the definition of a
c1ty "officer" in Iowa Code § 362.2(8) (1981).

Our conclusion that the office of city airport commissioner
is a city office is supported by a city's continued involvement
once an airport commission is established. First, an airport
commission is established, and may be abolished, by majority vote
of the qualified electors of a city. See Iowa Code § 330.17
(1981), as amended by Acts, 1981 Session, 69th G.A., Ch. 117,
§ 1054. Second, a city places the management and control of its
airport in an alrport commission, once established. Id. Next,
members of an airport commission are appointed by the governing
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body of a city. See Towa Code § 330.20 (1981). . Fourth, each
commissioner is required to execute and furnish a bond in an
amount fixed by the governing body, filed with the city clerk,

and paid from the general fund. 1Id. Fifth, a city may budget
funds for airport purpose. See Towa Code § 330:21 (1981), as
amended by Acts, 1982 Session, 69th G.A., Ch. 1104, § 10 and
Acts, 1981 Session, 69th G.A. Ch 117, § 1057. In addition, all
funds derived from taxation or otherwise for airport purposes are
to be deposited with the city clerk to the credit of the airport
commission. Id. Seventh, an alrport commission, following the
close of each municipal flscal year, is required to file an audit
with the city clerk. See Towa Code § 330.22 (1981). Finally,
the governing body of "a city, to the extent that an airport
commission would have insufficient funds or other resources to
defend itself, would have that duty under Iowa Code § 613A.8.
See 1978 Op. Att' yGen. 539. Accordingly, it is our judgment that
a member of an airport commission is subject to removal under
Iowa Code § 372.15 (1981), upon proper compliance with the
requirements of that statute.

It is unusual at the local, state, or federal 1levels of
government to have appointees who serve on quasi-independent
boards or commissions for fixed terms subject to removal by the
appointing authorities prior to the expiration of the term. It
is particularly unusual when management or control of an enter-
prise such as an airport is granted to the board or commission.
For if the appointees are subject to removal, their independent
management and control can as a practical matter, in some
instances, be impaired by the appointing authority. We would,
therefore, suggest that the legislature review the consequences
produced by Iowa Code § 372.15 and 362.2(8) and make any changes
it considers necessary or appropriate.

IT.

The applicability of Iowa Code § 372.15 (1981) to members of
an airport commission raises the second issue as to whether the
power to remove is vested with the city council or the mayor. A
resolution of that question of law can be gained from an examina--
tion of a trilogy of Iowa €ode sectionms.

Specifically, Iowa Code § 372.15 (1981) grants the appoint-
ing authority the power to remove an officer. Members of an
airport commission, according to Iowa Code § 330.20 (1981), are
appointed by the governing body of a city or county. A

! Prior to implementation of municipal home rule, Acts,
1972 Session, 64th G.A. Ch. 1088, § 275 (effective July 1,
1975), the appointing authority was vested in the mayor. See
Iowa Code § 330.20 (1975).
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council, as defined in Iowa Code § 362.2(3) (1981), 1is the
governing body of a city. Accordingly, the city council is
vested with the authority to remove a member of an airport
commission under Iowa Code § 372.15 (1981).

In summary, a member of an airport commission is subject to
removal under Iowa Code § 372.15 (1981), upon propexr compliance
with the requirements of that section. The authority to remove
an airport commissioner under that section is vested in the city

council. _
Sincerely,
| o

é‘——/:——"* “ ¢
_ TLYN M. MALDING o
Assi

nt Attorney General

LMW/ jkp



STATE OFFICERS AND DEPARTMENTS; COMMERCE COMMISSION; Grain .

Dealer and Warehouse Inspections. Iowa Code §§ 542.3(4) (b),

542.5, 542.9, 542.10, 543.2, 543.6(4) (b), 543.10, 543.37,

Ch. 180, Acts 69th G.A. (198l). The required inspections by

the Commerce Commission for each twelve-month period as required

by Iowa Code sections 542.3(4) (b), and 543.6 (4) (b), as amended,

Ch. 180, Acts 69th G.A. (1981), are to be done on a fiscal year
basis. (Post to Harbor, State Representative, 2/11/83) #83-2-7(L)

State Representative William H. Harbor February 11, 1983
House of Representatives

State Capitol

LOCAL

Dear Representative Harbor:

The question you have presented for our consideration
is as follows:

1. What is the definition of the twelve-
month period cited in Iowa Code sections
542.3(4) (a) and 543.6(4), 1981, as amended
by House File 841, 69th General Assembly?

Iowa Code sections 542.3(4) (a) and 543.6(4) do not speci-
fically cite a twelve-month period, as your question indicates.
However, Iowa Code sections 542.3(4) (b) and 543.6(4) (b) do
refer to inspections during "each twelve-month period". This
opinion will thus be based upon the references in those two
code sections.

In our opinion, under the amended statute, the inspection
periods for both warehouse and grain dealer licenses are based
on the fiscal year. The bill, House File 841, 69th General Assembly,
effective July 1, 1981, amended both the grain dealer and ware-
house law in some respects. The period for the license year for
both warehousemen and grain dealers remained the same, i.e., be-
ginning on July 1, and ending on June 30, of the following year.
Because the licenses for both the grain dealer and the warehouse-
man are issued on a fiscal year basis, and renewed thereafter on
a fiscal year basis, it would seem that references to "each twelve-
month period" in provisions concerning these licenses would also
be on a fiscal year basis. Iowa Code sections 542.5 and 543.37.



William H. Harbor
State Representative

The Commerce Commission is authorized to inspect the
business premises and books, accounts, records and papers
of every state licensed grain dealer, as well as every state
licensed warehouseman. Jowa Code sections 542.9 and 543.2.
-The Commission is required to inspect Class-1 warehouses and
Class-1 grain dealers, who file unqualified audits, once each
twelve-month license period beginning July 1. The Commission
is also required to inspect Class-1 warehouses and Class-1
grain dealers who submit an unaudited financial statement
twice each twelve-month license period beginning July 1.
Iowa Code sections 542.3(4) (b) and 543.6(4)(b). If, during
the inspection process, the Commerce Commission inspectors
find that the warehouseman or grain dealer has not met the
minimal standards or provisions outlined by law, the Commission
has the authority to suspend or revoke the licenses of the
warehouseman and grain dealer, or take other appropriate action.
Iowa Code sections 542.10 and 543.10.

Therefore, it is our opinion that the required inspec-
tions by the Commerce Commission for each twelve-month period
are to be done on a fiscal year basis.

R:ajzf;fu 1ly Witted ’

Iris J. st
Assistant Attorney General

IJP:mj
cc: Kevin S. Vinchattle
Research Analyst



MERIT EMPLOYMENT:  CONSTITUTIONAL LAW: ELECTION LEAVE:
Availability of leave without pay to legislator during term.
Iowa Constitution, Art. III, § 22; Iowa Code Sections 19A.9(18),
19A.18 (1981); I.A.C. 770--14.6, 14.13, 16.1. No administrative
rule, statute or constitutional provision prohibits or requires
approval of the requested leave without pay status to a
Department of Social Services employee elected to the legislator.
Only continued active status is prohibited. (Allen to Reagen,
2/11/83)  #83-2-6(L)

Dr. Michael V. Reagen, Ph.D. February 11, 1983
Commissioner

Iowa Department of Social Services

Fifth Floor

Hoover State Office Building

LOCAL

Dear Dr. Reagen:

You have requested an opinion of the Attorney General, in
which you present the question:

Can a Department of Social Services'
employee, upon his request, receive leave
without pay for the time during which the
employee serves in the Iowa Legislature?

Because we find no administrative rule, statute or constitu-
tional provision prohibiting or requiring your approval of the
requested leave, we are of the opinion that it is within your
administrative discretion consistent with applicable Merit rules.

Your question specifically involves an interpretation of the
rules of the Merit Department, created by chapter 19A, which
department is charged with the responsibility to promulgate
rules, including those rules governing leaves of absence, with or
without pay. (Iowa Code § 19A.9(18) (1981).) That rulemaking
authority is granted within the framework of specific legislative
directives. :

No person holding a position in the classi-
fied service shall during working hours or
when performing his duties engage in any
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political activity that will impair His

efficiency during working hours or cause him

to be tardy or absent from his work. The

provisions of this section do not preclude

any employee from holding any office for

which no pay is received or any office for
- which only a token pay is received...

Any...employee...who shall become a candidate
for any partisan elective office for remuner-
ation shall, commencing thirty days prior to
- the date of the primary or general election
and continuing until such person is elimi-
nated as a candidate, automatically receive
leave of absence without pay...

Iowa Code § 19A.18 (1981).

It is assumed for purposes of this opinion that your request
concerns an employee of the department who holds a classified
position according to Merit rules. It is apparent that the
legislature enacted these restrictions to prevent political
considerations from infecting, however subtly, the integrity and
efficiency of the offices involved, and to insure that full value
is received for the expenditure of public funds. Recognizing
that involvement in a political campaign for partisan office may
require a personal, emotional and physical dedication that could
seriously detract from attention to duties, the legislature
requires an employee to perform no official duties during a
primary or general election campaign. Pursuant to their rule-
making authority, the Merit Department has created a leave of
absence without pay provision and a provision for election leave.
(I.A.C. 570--14.13.) Leave without pay (I.A.C. 570--14.6) is
available to your employee upon your written approval and may be
granted for a period of up to two years for any reason deemed
satisfactory to you. Your employee would, upon the return from
the leave, have the right to be returned to a vacant position in
his class or if none is available, to a vacant position in a
class in the same pay grade.

The problem you present is not without prior exposure. In
previous opinions, the Attorney General has opined that simul-
taneous service as a legislator and an assistant chief of police
of a municipality is permissible, (Op.Att'yGen. 76-11-23) and as
a salaried employee of a private corporation (Op.Att'yGen.
76-6-3). Those opinions and the Op.Att'yGen. 76-9-31 considered
the art. III, § 22 provision of the Constitution of Iowa no
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impediment to the specific examples of simultaneous service under
consideration. .Art. IIIL, § 22 states:

No person holding any lucrative office under
the United States, or this State or any other
power, shall be eligible to hold a seat in
the general assembly;

As the latter opinion explained, if there is pay or compensation
attached to the office, then it is "lucrative" within the meaning
of that prohibition.  However, the employee whose specific
situation which is presently under consideration by you does not
hold an "office" as that term is understood within the meaning of
the prohibition. (Op.Att'yGen. 76-9-31.) Such an office must be
created by legislative direction, not by the commissioner of the
Department of Social Services. The constitutional prohibition is
thus inapplicable.

The election leave provisions of I.A.C. 570--14.13 subse-
quent to the election of the employee are likewise inapplicable.
The merit rule at I.A.C. 570--16.1(8) cited by you in your
request provides in part:

Classified employees...are prohibited from:

(8) being a candidate from any paid partisan
elective office while on active state employ-
ment duty or on paid leave within 30 days
prior to a primary or general election. This
does- not prohibit an employee from being a
candidate for or holding any office which is
not paid or for which only token pay is
received or from being a candidate for or
holding any paid or non-paid political party
office; :

Admittedly, as you can discern from your own reading of the
above provisions, none of the constitutional, statutory or
regulatory prohibitions specifically direct that you may not
grant leave without pay to your requesting employee. Your
employee while on leave without pay does not hold an office (art.
III, § 22) nor, so long as election leave is properly granted,
does he become a '"candidate for paid partisan elective office
while on active duty'". (I.A.C. 570--14.13 and -16.1(8).)
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The question you pose is an interpretation of merit rules
which is in the initial instance a matter charged to, and within
the direct responsibility of, the Merit Commission. The question
of law presented is the limit on the power of the Merit Depart-
ment to regulate the conduct of Merit employees, and the limit
upon your discretion as the Appointing Authority to regulate your
employees within your discretion. We find no provision prohi-
biting leave without pay status for legislators, nor for that
matter do we find any provision mandating that such leave without
pay status be granted upon request by legislator-employee. The
controlling provision is therefore I.A.C. 570--14.6 which
describes your discretionary decision to grant leave without pay
for a period of up to, two years for any reason deemed satisfac-
tory to you.

Pecial Assistant.
Attorney General

GEA/jaa



COUNTY OFFICERS: COUNTY ATTORNEY; Iowa Code §§135C.24 and 222.18
(1981), Acts of the 69th G.A., 1981 Session, Ch. 117, §756. The
responsibility of the county attorney under Code of Iowa §222.18
(1981) extends only to opening guardianships. There is no
responsibility for continued handling after appointment proceed-
ings have been completed. (Munns to Anstey, Appanocose County
Attorney, 2/7/83)  #83-2-4(L)

February 7, 1983

Mr. W. Edward Anstey
Appancose County Attorney
Centerville, IA 52544

Dear Mr. Anstey:

You have requested an opinion of the Attorney General regarding
the continued handling of guardianships and conservatorships by
the county attorney pursuant to §222.18, Code of Iowa (1981).
You have raised two specific questions: '

1. In the event the proceedings under §222.18 result
in the appointment of a private individual who is not the
Director of a county health care facility as the fiduciary
of a person who is mentally retarded, is there any continued
duty on the part of a county attorney to oversee the quali-
fications of said fiduciary and the filing of any mandatory
reports?

2. What, if any, is the statutory mandate imposing
these duties on the county attorney?

The statutory mandate imposing duties on the county attorney in
the appointment of a guardian for persons who are mentally
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retarded appears several times in the Code. See §222.18 and 69
Iowa Acts, ch. 117, §756(43). Section 222.18 prov1des in per-
tinent part:

The county attorney shall, if requested, appear on
.-behalf of any petitioner for the appointment of a
guardian or commitment of a person alleged to be
mentally retarded under this chapter, and on behalf
of all public officials and superintendents in all
- matters pertaining to the duties imposed upon them
by this chapter. '

Additionally, 69 Iowa Acts, ch. 117, §756(43) provides:
The county attorney shall:

43. Cafry out duties relating to the appointment of a
guardian or commitment of a mentally retarded person as
provided in Section 222.18.

We reasoned in a prior opinion that the responsibility of the’
© county attorney under these sections is a mandatory duty. See
Op.Att'yGen. #82-1-4(L). However, we have never expressed an
opinion as to the extent of the responsibility under §222.18 and
69 Iowa Acts, ch. 117, §756(43).

We are of the opinion that the responsibility of the county
attorney extends only to appearing on behalf of the petitioner
for the app01ntment of a guardian. There is no further respon-
sibility.

"It is generally presumed that statutory words are used in their
ordinary and usual sense with the meaning commonly attributed to
them. See American Home Products Corp. v. Iowa State Board of
Tax Review, 302 NW2d 140 (Iowa 1981). Where language of the
statute 1s clear and plain, there is no room for construction.
We must look at what the legislature said rather than what it
should or might have said. See First National Bank of Ottumwa
v. Bair, 252 NW2d 723 (Iowa 1977). Two terms in §222.18 lend
support to our conclusion that it was the intent of the legis-~
lature to limit the duties of the county attorney in this
circumstance. First, the statute mandates the county attorney to
appear "on behalf of the petitioner." Once appointment is made,
the petitioner becomes the guardian. If a continuing respon-
sibility were intended, the statute would direct the county
attorney to appear on behalf of the guardian. Second, the
statute clearly limits the appearance to the appointment pro-
ceedings, no more.
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In further support of our opinion, we contrast the language in
§135C.24(5) and 69 Iowa Acts, ch. 117, §756(27) with that in
§222.18 and 69 Iowa Acts, ch. 117, §756(43). Section 135C.24(5)
provides:

The provisions of this section notwithstanding, upon

" the verified petition of the county board of super-
visors the district court may appoint the administrator
of a county care facility as conservator or guardian,
or both, of a resident of such county care facility, in
accordance with the provisions of chapter 633. Such
administrator shall serve as conservator or guardian,
or both, without fee. The county attorney shall serve
as attorney for the administrator in such conservator-
ship or guardianship, or both, without fee. The
administrator may establish either separate or common
bank accounts for cash funds of such resident wards.

69 Iowa Acts, ch. 117, §756(27) states "[t]lhe county attorney
shall serve as attorney for the county health care facility
administrator in matters relating to the administrator's service
as a conservator or guardian for a resident of the health care
facility .as provided in Section 135C.24."

Both §135C.24(5) and Ch. 117, §756(27) provide that the county
attorney shall serve as attorney for the county health care
facility administrator in matters relating to the administrator's
service as conservator or guardian. These sections clearly
connote a continuing responsibility on the part of the county
attorney. If the legislature had intended the responsibility
under §222.18 to be a continuing one, they would have utilized
similar language. We believe it was the intent of the legis-
lature to limit the responsibility to appearing on behalf of the
petitioner in the appointment proceedings.

Sincerely,

Mopre unna—’

Diane C. Munns
Assistant Attorney General

j1f



STATUTES: DELEGATION OF RULEMAKING AUTHORITY. Chp. 19A;
§ 19A.9(2). 1981 Session, 69 G.A. Chp. 9 § 19. ngge File 875
authorizes the Merit Employment Commission to eliminate steps
within grades for professional and managerial employees. The
statutory provisions of House File 875, moreover, supercede
existing rules which were premised on the administration of a pay
plan for professional and managerial employees strucFured by
salary steps. (Pottorff to Schroeder, State Representative, 2/4/83)

$#83-2-3 (1)

February 4, 1983

Honorable Laverne Schroeder
State Representative

State Capitol

LOCAL

Dear Representative Schroeder:

You have requested an opinion of the Attorney General con-
cerning the impact of House File 875, which was :passed in 1981,
on the rules of the Merit Employment Commission. You point out
that subsection one of section 19 of this act provides for an
eight percent increase of the salary levels for the various
grades and steps within the merit system pay plan in fiscal year
1981 and in fiscal year 1982. . You further point out that sub-
section four of section 19 provides an increase for the specific
class of professional and managerial employees of eight percent
of the total salaries budgeted for the fiscal year in 1981 and in

1982. The percentage increase for each individual, however,
shall be determined by the appointing authority and may vary but
in no event shall exceed the eight percent ceiling. 1981

Session, 69 G.A., Chp. 9, § 19,

Applying these provisions since House File 875 became effec-
tive in July, 1981, the Merit Employment Commission has elimi-
nated the use of salary 'steps" for pay grades in the profes-
sional and managerial class. The establishment of salary steps
for all pay grades had been provided in rules which were in
existence at the time House File 875 became effective. See,
e.g., 570 T.A.C. § 4.3 (1981). The Commission, however, has con-
strued House File 875 to supersede these rules with respect to

professional and managerial employees. Since House File 875
became effective, the Commission has been working on a major
revision of its rules based, in part, on this issue. These

revised rules are currently on file but have been delayed by the
Administrative Rules Review Committee pending our opinion.



Hon. Laverne Schroeder
Page 2

You ask our opinion on two specific questions which are
related:

1. Does 1981 Acts Chapter Nine Section Nineteen
authorize the Merit Department to establish
more than one type of pay plan, some with
steps within grades, another establishing
only grades?

2. Does the Merit Department's administrative
' decision to eliminate steps for professional
and managerial employees override currently
effective department rules that specifically
establish steps for each pay grade?

In our view House File 875 authorizes the Commission to eliminate
steps within grades for professional and managerial employees.
The statutory mandate of House File 875, moreover, supersedes
existing rules which were premised on the administration of a pay
plan. for professional and managerial employees structured by
salary steps.

In order to respond to your inquiries, it is necessary to
consider the pertinent principles governing the relationship
between . statutes and rules as well as the relevant statutory
provisions. The pertinent principles governing the relationship
between statutes and rules are well settled. Administrative
rules are essentially sublegislation subordinate to the laws
. enacted by the legislature. B. Schwartz, Administrative Law, 148
(1976); see Histerote Homes Inc. v. Riedmann, W, , 915
(Iowa 1979). An agency, therefore, cannot validly enact rules
which contravene statutory provisions. Id. at 915. Since
administrative rules are subordinate to statutory provisions,
moreover, subsequent legislation may supersede otherwise validly
enacted administrative rules. See, generally, Id. at 914-15,

With these principles in mind, it is necessary to review the
- statutory provisions which were in effect prior to the enactment
of House File 875. The authority of the Commission to promulgate
" the rules which were in effect at the time House File 875 was
passed derives from Chapter 19A. Section 9 mandates rulemaking
on numerous subjects including provision "[flor a pay plan within
the purview of an appropriation made by the general assembly and
-not otherwise provided by law for all employees in the merit
system." TIowa Code § 19A.9(2) (1981). This section further pro-
vides that '"[elach employee shall be paid at one of the rates set
forth in the pay plan for the class of position in which employed
and, unless otherwise designated by the commission, shall begin
employment at the first step of the established range for the
employee's class." Id.
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Fulfilling this statutory mandate, the Commission promul-
gated rules establishing a pay plan premised on a salary struc-
ture of classes which are subdivided into pay grades which, in
turn, are subdivided into salary steps. See 570 I.A.C. 4.3
(1981). The salary structure assigned in the pay plan according
to class, grade, and step are not promulgated in rule form.
Rather, the rules authorize preparation of a pay plan reflecting
the salary structure according to class, grade, and step to be
adopted by the Commission following a public hearing and approval
by the Executive Council. See 570 I.A.C. § 4.1 (1981). Other
rules governing the administration of the pay plan, however, are
integrated into and dependent upon the salary structure. See,
e.g., 570 I.A.C. § 4.5(2) (1981) ("A merit pay increase 1s a
periodic increase in pay from one step to the next higher step

within the pay grade for a class."); 570 I.A.C. § 4.5(4) (1981)
" ("A classified employee who is promoted shall have his/her pay
increased to the minimum step of the pay grade for the higher
class of his/her rate of pay before promotion falls below that
minimum step.'). _

We have no doubt that promulgation of rules which provide
for a salary structure based on steps was within the scope of the
" Commission's rulemaking authority delegated under section
19A.9(2). Generally, a rule should be considered valid when a
rational "agency could conclude that the rule is included within
the agency's delegated authority. Histerote Homes, Inc. wv.
Riedmann, 277 N.W.2d at 913. Section 19A.9(2) specifically
deTegated rulemaking authority for creation of a '"pay plan.”
Iowa Code § 19A.9(2) (1981). A rational agency could conclude,
particularly in light of specific references to step, range and
class in section 19A.9(2), that rules providing for a structure
of salary steps were within the agency's delegated authority as a
- reasonable means of creating a pay plan.

Subsequent to the promulgation of these rules, the legisla-
ture enacted House File 875. The specific provisions about which
you inquire provide: :

1. The merit system pay plan and executive
council exempt pay plan provided for in section
19A.9, subsection 2, as they exist for the fiscal
years ending June 30, 1981, and June 30, 1982,
shall be increased for employees who are not
included in a collective bargaining agreement made
final under chapter 20 by eight percent for the
fiscal year beginning July 1, 1981, effective with
the pay period beginning July 3, 1981, and by
eight percent for the fiscal year beginning
July 1, 1982, effective with the pay period begin-
ning July 2, 1982, The merit employment commis-
sion shall revise the merit system pay plan and
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‘the governor shall revise the executive council
pay plan as provided under section 19A.9, subsec-
tion 2, by increasing the salary levels for the
various grades and steps within the respective
plans by eight percent.

* Kk % %

< -4, The appointing authority shall determine
the percentage increase for each professional and
managerial employee's salary provided for under
this section and may increase the salaries of the
professional and managerial employees by different
percentages, but the total percentage increase of
all salaries of the professional and managerial
employees under the appointing authority's juris-
diction for the fiscal year beginning July 1,
1981, shall be eight percent of those salaries as
they exist on July 2, 1981, and for the fiscal
‘year beginning July 1, 1982, shall be eight per-
cent of those salaries as they exist on July 1,
1982, As used in this section, "professional and
managerial employee' means a professional employee
as defined in section 20.3, subsection 11 or a
representative of a public employer or supervisory
employee as defined in section 20.4, subsection 2.

These sections, as previously noted, generally provide for an
eight percent increase for the various grades and steps in the
merit system pay plan but specifically provide for a lump sum
eight percent increase for professional and managerial employees
with the increase for each employee to be determined by the
appointing authority.

In order to determine the effect of these provisions on
otherwise wvalid, existing rules, it is first necessary to
construe the provisions themselves. In our view, subsections one
and four are in conflict insofar as subsection one mandates an
eight percent increase for the various steps and grades within
the merit system pay plan and subsection four mandates a lump sum

- eight percent increase for professional and managerial employees.

If subsection one were given effect with respect to all grades
and steps, including those grades and steps governing
‘professional and managerial employees, the result would be
unreasonable. Each step on the salary structure for professional
and managerial employees would be increased by eight percent
while the actual increase granted each professional and
managerial employee would be determined by the appointing
authority. This process would result in the retention of a
salary step structure upon which any professional or managerial
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employee who received an increase other than eight percent would
not fit. Under these circumstances, we believe the statutory
provisions of subsections one and four are in conflict.

In order to resolve the conflict between these subsections,
we rely on principles of statutory construction. When a general
statute is in conflict with a specific statute, the specific
statute prevails. Peters v. Ilowa Employment Security Commission,
248 N.W.2d4 92, 95-96 (Iowa 1976). Subsection one 1is a general
provision applicable to '"the merit system pay plan.” 1981
Session, 69 G.A. Chp. 9 § 19(1). Subsection four is a specific
provision applicable to '"professional and managerial employees"
within the merit system pay plan. 1981 Session, 69 G.A. Chp. 9
§ 19(4). Applying the principle that the specific statute pre-
vails over the general, we conclude that subsection four prevails
over subsection one. Accordingly, professional and managerial
employees are subject to a lump sum increase of eight percent but
the salary structure for professional and managerial employees is
not subject to an increase of eight percent for each salary step.

Having construed the statutory provisions, we must now
determine the impact of House File 875 on Commission rules in
existence at the time of the bill's effective date. 1In our view
continued application of rules for professional :and managerial
employees which are integrated into and dependent upon a salary
step structure are in conflict with the application of House File
875 for the same reasons which underlie the conflict between sub-
sections one and four of House File 875. It is unreasonable to
administer a pay plan by rules premised on "steps" for profes-
sional and managerial employees when any professional or
managerial employee who received an increase other than eight
percent would not fit into the step structure. In order to
resolve this conflict between existing rules and newly enacted
statutory provisions, we rely on principles governing the
relationship between rules and statutues. Administrative rules
cannot contravene statutory provisions. See Histerote Homes,
-Inc. v. Riedmann, 277 N.W.2d at 915. Accordingly, we conclude
that the statutory provisions of House File 875 must supercede
existing rules which conflict. The determination whether any
garticular rule is in conflict must be made on a case-by-case

asis.

In summary, therefore, based on the foregoing analysis, we
advise that House File 875 authorizes the Commission to eliminate
steps within grades for professional and managerial employees.
The statutory mandate of House File 875, moreover, supersedes
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existing rules which were premised on the administration of a pay
plan for professional and managerial employees structured by
salary steps.

Sincerely,

ﬂ@; A Sy

. ’ - - " JULIE F. POTTORFF
Assistant Attorney General

JFP/jkp



TAXATION: Permanent Real Estate Tax Index Number System. Iowa Code
§441.29 (1981). A treasurer, auditor and assessor may use a permanent
real estate tax number system adopted pursuant to Iowa Code §441:2?
(1981), in lieu of legal descriptions of real estate for.tax a@mlnls-
tration purposes, including tax administration purposes involving mem-
bers of the public. (Schuling to Short, Lee County Attorney, 2/4/83)
#83-2-2(L) ' .

February 4, 1983

Mr. Michael P. Short
Lee County Attorney
609 Blondeau Street
Keokuk, IA 52632

Dear Mr. Short:

You have requested the opinion of this office concerning the
use of a permanent real estate tax index number system. Specifically,
you asked the following: : ’ '

May the treasurer, auditor or assessor use a
permanent real estate tax number in lieu of
the legal description of the real estate in
giving a legally required notice to a person
in whose name property is taxed, or to members
of the general public?

In answer to your question, the treasurer, auditor or assessor may use
the permanent real estate transfer tax number in lieu of the_ legal
description for all real estate tax administration purposes.1 Iowa
Code §441.29 (1981), provides in relevant part:

IThe opinion assumes that a permanent real estate tax number
system has been adopted by the county pursuant to Iowa Code §441.29
(1981).
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The auditor of any county with the approval of
the board of supervisors may establish a per-
manent real estate index number system with
related tax maps for all real estate tax admin-
istration purposes, including the assessment,
levy and collection of such taxes. Wherever
in real property tax administration the legal
description of tax parcels is required, such
permanent number system may be adopted in
‘addition thereto or in lieu thereof. If
established, the permanent real estate index
number system shall describe real estate by
township, section, quarter section, block
series and parcel; and the auditor shall pre-
pare and maintain permanent real estate index
number tax maps, which shall carry such num-
bers and reflect the legal description of each
parcel of real estate and delineate it -

. graphically; and the auditor shall prepare and

. maintain cross indexes of the numbers assigned

under said system, with legal description of
the real estate to which such numbers relate.
Indexes and tax maps established as provided
herein shall be open to public inspection.
(Emphasis added).

Therefore, by statute the permanent real estate index number system
- may be adopted in addition to or in lieu of the legal descrlptlons for
all real estate tax administration purposes.

This brings us to the crux of your question: May the permanent
real estate tax index number be used in lieu of the legal description
-in giving notice to a person in whose name the property is taxed, or
to members of the general public? Section 441.29 contains its own
language detailing the permissable usage of permanent real estate tax
index numbers. Permanent real estate tax index numbers may be used
for all real estate tax administration purposes, including the assess-
ment, levy and collection of such taxes. . -

.In order to make a proper determination of the extent of this
permissable usage of permanent real estate tax index numbers, it is
necessary to examine $§441.29 for the language used and the purposes
for which it was enacted. Northern Natural Gas Co. v. Forst, 205
N.W.2d 692, 695 (Iowa 1973). "A statute must be read as a whole and-
given its plain and obvious meaning, a sensible and logical construc-
“tion.'" Telegraph Herald, Inc. v. City of Dubuque, 297 N.W.2d 529, 532
(Iowa 1980). '"General words in a statute which are followed by speci-
fic words take their meaning from the specific ones." Hamilton v. City
of Urbandale, 291 N.W.2d 15, 18 (Iowa 1980).
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Section 441.29 must be interpreted to allow permanent real estate
tax numbers to be used in tax administration for purposes relating to
the assessment, levy and collection of taxes, and for all other pur-
poses similar to the assessment, levy and collection of taxes which
logically can be construed to constitute tax administration. Provided
this above qualification is met, the usage of the tax ngmbers extends
to situations where members of the public are involved. _

Therefore, it is the opinion of this office that pursuant to Towa
Code §441.29 (1981), the treasurer, auditor and assessor may use a
permanent real estate tax number in lieu of the legal description of

the real estate for tax admlnlstratlon purposes involving members of
the public.

Yours truly,

14 & Sl

rk R. Schuling
Assistant Attorney General -

WP2

2The opinion request evidenced a concern that the number system
may be limited in use “to interagency communications and affairs.
Interpreting §441.29 for the purpose for which it was enacted requires
a construction that allows the number system to be used for all tax
administration, including tax administration involving members of the
public.



CRIMINAL LAW: Garnishment of Cash Bond deposited by a third
party. Iowa Code Chapter 811. Cash Bail deposited by a third
party is not subject to garnishment by the State in order to pay
court costs. (Blink to Robbins, Boone County Attorney, 2/4/83)
#83-2-1(L) ‘

February 4, 1983

S

Jim P. Robbins

County- Attorney

Boone County Courthouse
Boone, Iowa 50036

Dear Mr. Robbins: -

You have requested an opinion from this office concerning
whether cash bond posted by a third party is subject to
garnishment by the State in order to pay court costs. It is our
opinion that under the present Iowa Criminal Code, cash bond
deposited by a third party cannot be garnished by the State in
order to pay court costs,

As you noted, State v. Owen, 122 Iowa 403, 84 N.W. 529
(1900), treated a cash deposit as defendant's property.
Subsequent cases however, recognized the superior right of a
third-party cash-bond depositor to the fund as against
defendant's garnishing creditors. State v. Schultz, 245 N.W.24
316, 319 (Iowa 1976); Simmons v. Beeson, 201 Iowa 144, 206 N.W.
667, 668 (1907); Wright & Taylor v. Dougherty, 138 Iowa 195, 115
N.W. 905, 909 (1908). 1In the case of Wright & Taylor, the Court,
notwithstanding its recognition of the third-party depositor's
superior right to the fund as against defendant's creditors also
noted the State's right to deduct court costs from that fund.
This was only because the statute then specifically provided for
deduction of costs from this fund, and, therefore, the depositor

"was .deemed to have agreed to such a deduction. Wright & Taylor,
138 .Towa at 196, 115 N.W. at 909.
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The current Iowa Criminal Code, however, eliminates the
provision authorizing the deduction of court costs from a cash
bond deposit. Iowa Code Chapter 811 (1981). In the absence of
such a statutory provision the State has no right to the deposit
for the satisfaction of court costs. See 1980 Op. Atty. Gen. at
- 121-123; 8 C.J.S. Bail § 53 (1962). Consequently, the depositor

cannot be held to have agreed to such a deduction. Once the sole

statutory purpose of assuring the appearance of the defendant at
trial has been satisfied, the equitable estate is in the :
depositor.

"It is well settled that a levy of attachment is of force
only to the extent of the real interest of the debtor in the
property seized either under levy or garnishment; if the
equitable estate is in another, it will prevail." Wright &
Taylor, 138 Iowa at 196, 115 N.W. at 909. A lien does not
displace prior equities or rights. Briley v. Madrid Imp. Co.,
255 Iowa 388, 122 N.wW.2d 824 (1963).

Because the equitable estate is in the depositor and the
State has no statutory interest in the deposit with respect to
deduction of court costs, the State cannot create such an -
interest through garnishment. In other words, absent express
statutory ‘authority, we conclude that the State cannot be
distinguished from other creditors and is subject to the holding
of Wright & Taylor. Thus, in answer to your question, a cash
bail deposit by a third party is not subject to garnishment by
the State. ' : :

Sincerely, |
00 D

MAR E BLINK
Assistant Attorney General

MJB:djs



COUNTIES; COUNTY COPENSATION BOARD; Authority to decrease
salaries: Iowa Code §§ 331.905 to 331.907 (1983). The
county compensation board has the authority to authorize a
salary decrease for members of the county board of super-
visors. (Weeg to Smalley, 3/29/83) #83-3-21(L)

March 29, 1983

Mr. Douglas R. Smalley
1603 48th Street
Des Moines, Iowa 50310

Dear Mr. Smalley:

In your former capacity as state representative, you
had requested an opinion of the Attorney General on the
following questlon

Does the County Compensation Board have
the authority to authorize a salary
decrease for members of the County Board
of Superv1sors7

Iowa Code §§ 331.905 to 331.907 (1983) contain the
statutory provisions which create county compensation boards
and govern their functions. Sections 331.905 and 331.906
include requirements and procedures for selecting members of
a compensation board, and § 331.907 sets forth the board's
specific duties. 1In particular, § 331.907(l) provides as
follows: i '

The annual compensation of the auditor,
treasurer, recorder, clerk, sheriff, county
attorney, and supervisors shall be deter-
mined as provided in this section. The
county compensation board annually shall
review the compensation paid to comparable
officers in other counties of this state,
other states, private enterprise, and the
federal government. The county compensation
board shall prepare a recommended compensa-
tion schedule for the elective county
officers. Following completion of the com-
~pensation schedule, the county compensation
board shall publish the compensation schedule
in a newspaper having general circulation
throughout the county. The publication
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- shall also include a public notice of the
date and location of a hearing to be held
by the county compensation board not less
than one week nor more than three weeks
from the date of notice. Upon completion
of the public hearing, the county compen-
sation board shall prepare a final compen-
sation schedule recommendation.

This section sets forth the only requirements the compen-
sation board must follow in reaching its final compensation
schedule recommendation: i.e., the board must review salaries
paid for comparable offices in other counties and levels of
government, must publish notice of its initial recommenda-
tions, and must hold a public hearing on this recommendation.
We have previously held that § 331.907(l) does not limit the
compensation board to consideration of comparable salaries

or of information received from the public at the hearing,
and that in addition the board may consider any other factors
which it believes are relevant to the determination of
appropriate salaries for the designated county officers.
Op.Att'yGen. #82-2-12(L).

Apart from the factors the compensation board must
consider pursuant to § 331.907(1l) in reaching its final
compensation recommendation, the legislature has not limited
the compensation board's authority to raise or lower existing
salaries as the board deems necessary or appropriate. It is
our opinion that in the absence of any such guidelines, a
compensation board is free to set a particular county officer's
salary at any amount the board deems appropriate. Therefore,
a compensation board may authorize a salary decrease for
members of the board of supervisors. We believe that this
result is consistent with the intent of §§ 331.905 to 331.907
that county officers' salaries be set by a representative
group of county residents and officers in accordance with
minimal statutory guidelines, but further, in accordance
with any other relevant factors, and ultimately in accor-
"dance with the Board's best judgment.

We note that upon receiving the final compensation
recommendation from the county compensation board, the
county board of supervisors is then authorized to determine
the final compensation schedule. Section 331.907(2).
However, the supervisors' options upon receiving this
recommendation are limited to the following: the supervisors
may either accept the compensation board's recommendation in
its entirety, or may reduce the recommendation by an equal
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percentage for each county officer. Section 331.907(2);

1980 Op.Att'yGen. 701; 1978 Op.Att'yGen. 11l1. The super-
visors may not increase the recommendation, nor may they

totally reject that recommendation.  1Id. '

In conclusion, it is our opinion that the county
compensation board has the authority to authorize a salary
decrease for members of the county board of supervisors.

%mﬂ,//

HERESA O'CONNELI//WEEG
Assistant Attor General

TOW:rcp



COUNTIES; Land Use -- Agricultural Areas: Iowa Code Ch. 93A
(1983); Iowa Code §§ 93A.6 and 93A.7. 1) The county board
of supervisors may not reject a proposal for an agr;cultural
area for the sole reason that there are technical mistakes
in the proposal which could be modified; 2) § 9§A.6 does not
- require that mortgage holders consent to an agrlcultural )
area; and 3) § 93A.6 does not preclude incluS}On of land in
an agricultural area which is not strictly adjacent, but Ehe
ultimate determination of whether land meets the § 93A.6 V'as
nearly adjacent as feasible" requirement is left to the
discretion of the board of supervisors. (Weeg to Osterberg,
State Representative, 3/23/83) #83-3-20 (L)

Honorable David Osterberg
State Representative

- State Capitol

LOCATL

Dear Representative Osterberg:

You have requested an opinion of the Attorney General
on several questions relating to establishment of agricul-
tural areas in Cedar County, pursuant to Iowa Code Ch. 93A
(1983), the new land preservation and use act. Your ques-
tions are as follows:

1. 1If the legal description of the area
or the map are found to be incorrect, can
they be corrected after filing but before
approval of the area by the county board of
supervisors? :

2. Can land be withdrawn from the area
after filing but before approval without con-
stituting a new proposal? '

3. Can the county board of supervisors
reject the area on grounds that there are
mistakes in the proposal?

4. If it is the intent that each separate
petition be a part of the whole area arid not
an area itself, must the board consider all

~ petitions as part of one proposal?
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5. Must mortgage holders sign before
land is legally added to the area? '

6. Does the requirement that land in the
agricultural area be nearly as adjacent as
possible, preclude inclusion of land which
is not strictly adjacent in the agricultural
area?

Our office recently issued an opinion which dealt with
numerous questions relating to the creation of agricultural
areas in Cedar County. Op.Att'yGen. #83-2-5. That opinion
obviously did not resolve many of the questions remaining
with regard to creation of agricultural areas pursuant to
Ch. ‘93A. However, our office is not able to answer many of
the questions you pose.

First, questions one, two, and four concern issues that
were not addressed by the legislature in Ch. 93A. Given the
absence of statutory guidance, it is our view that the
county board of supervisors has the authority pursuant to
home rule to resolve these questions in the first instance
and to determine what is reasonable in each instance.

While we could reach an opinion as to what we believe the
answers to these questions should be, this opinion would
reflect our personal judgment.and not statutory construc-
tion. Given the policy of home rule, we believe that
judgment is not ours, but must instead be exercised by the
county.

However, there are three questions that do not involve
resolution of factual issues but instead involve questions
of law and statutory interpretation, and therefore are the
proper subject of an Attorney General's opinion. The first
question is:

Can the county board of supervisors
reject [a proposal for an agricultural]
area on grounds that there are mistakes
in the proposal?

Section 93A.7(2) provides that upon receiving a proposal for
an agricultural area which meets statutory requirements, the
supervisors:

. . shall adopt the proposal or any
modification of the proposal it deems
appropriate, unless to do so would be
inconsistent with the purposes of this
chapter.
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Thus, § 93A.7(2) requires the supervisors to adopt a pro-
posal for an agricultural area with two exceptions. First,
the supervisors are authorized to make any modifications to
the proposal that are deemed appropriate. Such modifica-
tions could include correction of mistakes in the proposal,
but again, the discretion in making these modifications
rests with the supervisors. Second, as made clear by the
express language of this provision and as we held in Op.
Att'yGen. #83-2-5, § 93A.7(2) authorizes the supervisors to
reject a proposal for an agricultural area, but only if
that proposal is inconsistent with the express purposes of
Ch. 93A, as set forth in § 93A.1. We therefore do not
believe that the supervisors may reject a proposal for an
agricultural area for the sole reason that technical mistakes
which could be modified can be found in the proposal.

However, we note that § 93A.7(l) requires a proposal
for an agricultural area to meet statutory requirements,
including those contained . in § 93A.6. For example, § 93A.6
requires that a description of the proposed area be included
in the proposal. If the proposal does not meet these statu-
tory requirements, by, for example, mistakenly describing
the proposed area, we believe the supervisors are authorized
pursuant to § 93A.6 to return the proposal to the landowners
for correction before they meet to consider that proposal.
If the mistakes were sufficient to nullify the notice, it
would of course be appropriate to require notice to be re-
issued. The nature of the mistake will be relevant to the
reasonableness of the supervisors' actions.

The second question which we may answer is as follows:

Must mortgage holders sign before land
is legally added to [an agricultural] area?

Section 93A.6 provides in relevant part:

. . Land shall not be included in an
agricultural area without the consent of
the owner

In Op.Att'yGen. #83-2-5, we concluded that because both the
contract seller and contract buyer of land are legal owners
of that land, though each has a different interest in the
land, the consent of both is required in order for that land
to be included in an agricultural area. However, a mortgage

1 1n Op.Att'yGen. #83-2-5, we also held that the consent
of a spouse of an owner must be obtained before a proposal
for an agricultural area is adopted. However, the rationale
for this conclusion is based on the unique legal provisions
relating to spouses, which are irrelevant. to the question of
legal ownership raised in this case.
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holder is in no way considered an owner of the land subject
to the mortgage under the rationale set forth in Op.Att'yGen.
#83-2-5. While the mortgage holder clearly has an interest
in that land, that interest is not such as to constitute
legal or equitable ownership of that land. Because § 93A.6
only requires consent to an agricultural area by the owner,
the consent of a mortgage holder need not be obtained in
order to include land in an agricultural area.’

Finally, the third question is:

Does the requirement that land in the
agricultural area be nearly as adjacent
as possible, preclude inclusion of land
which is not strictly adjacent in the
agricultural area?

Section 93A.6 provides in part that the territory of land
included in a proposal for an agricultural area 'shall be as
compact and as nearly adjacent as feasible.'" This statutory
language clearly does not require that land be strictly
adjacent, but nearly adjacent as feasible. Therefore, it is
our opinion that § 93A.6 does not preclude inclusion of land
in an agricultural area which is not strictly adjacent.
However, the factual determination of whether land meets the

§ 93A.6 requirement that it be '"as nearly adjacent as feasible"
is left to the discretion of the board of supervisors.

In conclusion, it is our opinion that: (1) the county
board of supervisors may not reject a proposal for an agri-
cultural area for the sole reason that there are technical
mistakes in the proposal which could be modified; (2) § 93A.6
does not require that mortgage holders consent to an agri-
cultural area; and (3) § 93A.6 does not preclude inclusion
of land in an agricultural area which is not strictly adjacent,
but the ultimate determination of whether land meets the
§ 93A.6 "as nearly adjacent as feasible" requirement is left
to the discretion of the board of supervisors. '

il

THERESA O'CONNELL EG
Assistant Attorndy/ General

Sinéerely,

TOW:rcp



ENVIRONMENTAL QUALITY/Hazardous Wastes: Iowa Code §§ 455B.420,
455B.411-.421, 455B.186, 455B.304, 455B.386 (1983); 400
I.A.C. §§ 17.9, 28; 42 U.S.C. 6929; 40 C.F.R. 122, 123, 127,
264. Consistency requirement in § 455B.420 does not allow
DEQ to adopt hazardous waste management rules stricter than
federal regulations merely because federal regulations
authorize states to impose more stringent requirements.
However, § 455B.420 applies only to rules adopted under

§§ 455B.411 to 455B.421 and not to rules adopted under other
Code sections. Sections 455B.411 to 455B.421 do not require
the agency to adopt a rule which would be in direct conflict
with another provision of Chapter 455B. (Ovrom to Ballou,
"Executive Director, Department of Environmental Quality,
3/23/83) #83-3-19 (L)

Mr. Stephen W. Ballou

Executive Director

Department of Environmental Quality
~Wallace State Office Building
LOCAL '

Dear Mr. Ballou:

You have requested an opinion concerning Iowa Code
§ 455B.420 (1983) [formerly 455B.139], which states that
Department of Environmental Quality rules adopted under the
hazardous waste statute (§§ 455B.411 to 455B.421) "shall be
consistent with and shall not exceed the requirements of"
the federal Resource Conservation and Recovery Act (RCRA)
and rules and regulations promulgated pursuant thereto. You
asked whether DEQ can establish hazardous waste rules more
stringent than comparable federal Environmental Protection
Agency rules when the federal agency rules authorize states
to be more stringent; in other words, would this "exceed the
requirements of' federal rules in violation of § 455B.4207
For the reasons stated below, we do not think that § 455B.420
allows DEQ to set substantive requirements stricter than
those in federal regulations merely because there is language
in some of the federal regulations authorizing states to
impose more restrictive requirements. However we think that
rules promulgated pursuant to other Code provisions con-
cerning water pollutants and solid waste would apply to
hazardous wastes, which are a subset of those wastes. The
consistency requirement in § 455B.420 applies only to rules
adopted under §§ 455B.411 to 455B.421.
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Several federal regulations adopted pursuant to RCRA
state that the states may impose more stringent require-
ments. See, e.g., 40 C.F.R. 123.7(b) (underground injection
of hazardous wastes); 40 C.F.R. 122.7(k)(6) (notification of
spills). : .

Therefore one could argue that DEQ would '"not exceed
the requirements'" therein by enacting stricter regulations.
" We do not agree with that interpretation. The RCRA statute
itself provides that states may impose requirements more
stringent than those imposed by federal regulations. 42
U.S.C. 6929. This statement is reiterated in wvarious
federal regulations promulgated pursuant to RCRA. The Iowa
legislature, when it enacted a hazardous waste bill pursuant
to RCRA, surely was aware of these provisions; in fact,
§ 455B.420 makes it look as if the legislature specifically
intended that DEQ not impose requirements more stringent
than those imposed under RCRA and federal regulations when
it adopts regulations pursuant to §§ 455B.411 to 455B.421.
We do not think that the Iowa legislature intended the
language in § 455B.420 to authorize DEQ to adopt regulations
stricter than federal regulations merely because federal
regulations reiterate the statutory language that states may
impose more stringent requirements.

We have written several opinions concerning the '"con-
sistency" requirements of § 455B.420 [formerly 455B.13917.
We have said that the section shows a legislative intent
~that DEQ rules be no more stringent than federal rules,
although it does not require DEQ to adopt rules identical to
federal rules. Op.Att'yGen. #82-6-5(L). Rather, it appears
the legislature intended DEQ to establish a hazardous waste
program consistent with but no more restrictive than the
federal program. Id. We have also said that § 455B.139
[now 455B.420] cannot require DEQ to incorporate federal
regulations adopted after enactment of the state statute,
since it would be an unconstitutional delegation of power to
the federal government and would violate the notice and
. comment requirements for rulemaking under Iowa law. Id. We
have said that the section does not require DEQ to adopt a
rule which is consistent with and does not exceed the require-
ments of a federal regulation when such rule would be in
direct conflict with another provision of Chapter 455B.
(Letter from Ovrom to Anderson, February 3, 1983, copy
" attached). We would add to this that § 455B.420 applies
only to "[rlules adopted by the commission under sections
455B. 411 to 455B.421," and not to rules adopted under other
sections.



Mr. Stephen W. Ballou
Page Three

You asked three specific questlons whlch are answered
below

1. Injection of hazardous waste into wells.

Federal regulations authorize but do not require states
with no Underground Injection Control program to issue
permits for injection of hazardous waste into wells. 40
C.F.R. 122.30. DEQ rule 400 I.A.C. 17.9 prohibits the
disposal of any pollutant other than heat into wells within
Iowa. We are asked whether Iowa Code § 455B.420 (1983)
requires DEQ to provide by rule for permits for the injec-
tion of hazardous waste into wells,.

Section 455B.420 applies only to "rules adopted by the
commission under sections 455B.411 to 455B.421." 1Its effect
is to limit the authority of the commission which has been
delegated by those Code sections. However, the rule in
question was not promulgated pursuant to that delegated
authority but was instead adopted to implement the water
quality statutes, §§ 455B.171 et seq. (1983) Iowa Code
§ 455B.186 (1983) states:

" A pollutant shall not be disposed of by
dumping, depositing or discharging such
pollutant into any water of the state
~except that this section shall not be con-
strued to prohibit the discharge of ade-
quately treated sewage, industrial waste,
or other waste pursuant to a permit
issued by the executive director.

“Pollutant” is defined as ''sewage, industrial waste or other
waste.'" TIowa Code § 455B.171(13) (1983). '"Hazardous wastes"
are wastes which cause death or serious illness or pose
substantial danger to human health or the environment. ITowa
Code § 455B.411(2) (1983). Therefore hazardous wastes are
included within the definition of pollutants which cannot be
placed in any water of the state without a permit.

Assuming that the rule, 400 I.A.C. 17.9, is within the
authority delegated to DEQ under the water quallty statutes,
it is necessary to determine whether § 455B.420 overrides
this authority as it relates to hazardous waste. If there
is conflict between the statutes, the later and more specific
provision would control. Llewellyn v. Towa State Commerce
Commission, 200 N.W.2d 881, 884 (1972). However, this
principle applies only where conflict exists. ©Nothing in
the hazardous waste management statutes, § 455B.411 et seq.,
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indicates that hazardous wastes are exempt from other environ-
mental statutes administered by DEQ. Section 455B.420, as
noted above, merely prohibits the commission from adopting
rules '"under sections 455B.411 to 455B.421" which exceed the
requirements of RCRA and federal regulations. TIf DEQ
attempted to utilize other authorities to adopt a rule
applicable only to hazardous waste, this might well be an
unlawful attempt to avoid the legislative limitations on its
hazardous waste authority. However, 400 I.A.C. 17.9 is
applicable -to all pollutants. We can find no indication of
legislative intent in § 455B.411 et seq. to permit water
pollutlon by hazardous wastes where dlsposal of less toxic
wastes is prohibited by other laws.

2. Solid waste disposal rules. -

Your second question asks whether DEQ can apply its
solid waste disposal rules to hazardous waste disposal, if
such rules "exceed the requirements' of federal hazardous
waste disposal regulations. Your letter states that hazardous
waste is a subset of solid waste, as defined in Iowa Code
§ 455B.301 (1983). 7You also state DEQ's solid waste disposal
rules are in some cases more stringent than federal hazardous
waste disposal regulations. See 400 I.A.C. Ch. 28; 40
C.F.R. 264, 40 C.F.R. 127.B(8), 40 C.F.R. 122.29.

DEQ's solid waste disposal rules were enacted pursuant
to Iowa Code § 455B.304, which authorizes DEQ to establish
rules for treatment and disposal of solid waste. That :
section was enacted in 1971. 1972 Iowa Acts, ch. 1119. The
requirement that rules be consistent with and no more restric-
tive than RCRA and federal regulations applies only to rules
adopted pursuant to §§ 455B.411 to 455B.421. 1Iowa Code
§ 455B.420 (1983). Therefore, the requirement does not
invalidate solid waste rules adopted under § 455B.304 which
also apply to hazardous wastes. Of course if the agency
attempted to adopt a rule under 455B.304 which applied only
.to hazardous wastes and which were inconsistent with and
more stringent than RCRA and federal regulations adopted
pursuant thereto, the rule could be in violation of § 455B.420.

3. Reporting hazardous conditions.

Your third question concerns the time within which
permittees must report situations which endanger health or
the environment. JTowa law requires any person manufacturing,
storing, handling, transporting, or disposing of a hazardous
substance to notify DEQ or the local police department of a
"hazardous condition" within six hours after onset or dis-
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.covery of the condition. Iowa Code § 455B.386 (1983). A
hazardous condition is a spill or release of a hazardous
substance which endangers public health or safety. Iowa
Code § 455B.381(2) (1983). Federal regulations require
permittees to report "any noncompliance which may endanger
health or the environmment' within 24 hours of the time the
permittee becomes aware of the situation. 40 C.F.R. 122.7(k)(6).

You asked whether DEQ can require reporting noncompli-
ance which endangers the health or the environment within
six hours or whether it must allow 24 hours in order to be
consistent with and not exceed the requirements of federal
regulations. In a recent letter to DEQ we said that § 455B.139
[now 455B.420] does not require DEQ to adopt a rule consistent
with and not exceeding the requirements of a federal regulation
when it would be in direct conflict with an Iowa statute.
Insofar as the federal reporting rule and the Iowa reporting
statute are different, the Towa statute would control and
reporting would be required within six hours. It appears
that the Iowa statute could cover a broader range of people
and of substances than does the federal regulation, which
applies only to permittees and hazardous wastes. See Iowa
Code § 455B.386 (1983); 40 C.F.R. 122.7(k)(6). It is also
possible that a "hazardous condition' as defined in Iowa law
- could cover different situations than the ''moncompliance
which may endanger health or the environment' in the federal
regulations. However, the legislature clearly intended that
persons subject to § 455B.386 report hazardous conditions
within six hours. We do not think the general language in
§ 455B.420 concerning hazardous waste management rules
adopted pursuant to §§ 455B.411 to 455B.421 was meant to
- modify the six hour reporting requirement in § 455B.386.

Sincerely,

/
V!

ELIZA OVROM
Assistant Attorney General

G LT
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COUNTIES: Sheriff -- Fees; mileage expense. Iowa Code Section 331.655
(1983). There is no provision in Iowa Code Section 331.655 for a
sheriff to collect fees or mileage expense for notices returned unserved
after a diligent search. (Nassif to Lee, Humboldt County Attorney,
3/23/83) #83-3-18 (L)

Robert E. Lee

Humboldt County Attorney
Humboldt County Courthouse
Humboldt, IA 50548

Dear Mr. Lee:

You have requested the opinion of the attorney general
on the question of whether a sheriff is authorized under
Iowa law to collect fees or mileage expense for notices
returned unserved after a diligent search. Iowa Code section
331.655 sets out the fees, mileage and expenses collectible
by a sheriff. It provides in pertinent part:

1. The sheriff shall collect the following fees:

"a. For serving a notice and returning it, for the

" first person served, six dollars, and each additional
person, six dollars except the fee for serving
additional persons in the same household shall be
three dollars for each additional service. (Emphasis
supplied)

j. Mileage at the rate specified in section 79.9
in all cases required by law, going and returning.
Mileage fees do apply where provision is made for
expenses, and both mileage and expenses shall not
be allowed for the same services and for the same
trip. If the sheriff transports one or more
persons by auto to a state institution or any
- other destination required by law or if omne or
more legal papers are served on the same trip, the
sheriff is entitled to one mileage, the mileage
cost of which shall be prorated to the persons
transported or papers served. However, 1in serving
original notices in civil cases and in serving and
returning a subpoena, the sheriff shall be allowed
mileage in each action where the original notice
or subpoena is served, with a minimum mileage of
one dollar for each service. The sheriff may refuse
to serve original notices in civil cases until the
fees and estimated mileage for service have been
paid. (Emphasis supplied)
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It is our opinion that a notice returned unserved after
a diligent search does not constitute ''serving' a notice or
"returning" it, and thus fees and mileage may not be collected.
Our conclusion is based on several considerations. Payment
of the six dollar fee in subsection 1(a) is clearly contingent
upon "'serving a notice and returning it.'" No statute or other
provision of The Code provides that an attempt to serve a notice
is equivalent to serving a notice. In fact, Rule 56, Iowa Rules
of Civil Procedure states that "Original notices are served by
delivering a copy to the proper person.' (Emphasis supplied).
Thus, it seems clear that serving and returning a notice in 1(a)
means completed service and not just an attempt.

The question of mileage expense under subsection 1(j) presents

a more difficult problem. Subsection 1(j) instructs that a sheriff
shall collect for mileage "in all cases required by law, going and
returning."'" This language suggests that the sheriff is required by .

law to attempt to serve notices and that his consequent mileage
expense should be repaid. This interpretation, however, conflicts
with the plain meaning of later language in subsection 1(j). The
third sentence of the subsection requires that in certain instances
mileage be prorated '"'to the person transported or papers served."
(Emphasis supplied) The fourth sentence allows mileage in each
action "where the original notice or subpoena is served". (Emphasis
supplied) The language in these two sentences clearly contemplates
the payment of mileage expense only when service is successful.
While the language of subsection 1(j) is somewhat ambiguous, we
believe that it should be interpreted consistently with subsection 1l(a),
and that mileage expense should not be allowed for unsuccessful
attempts to serve notice.

The above conclusions are reinforced'by comparing the notice
fee provision in subsection 1(a) above, to its companion warrant fee
provision at Iowa Code section 331.655(1) (b) which states as follows:

1. The sheriff shall collect the following fees:

b. For each warrant served, six dollars, and the
repayment of necessary expenses incurred in executing
the warrant, as sworn to by the sheriff, or if
service of the warrant cannot be made, the repayment
of all necessary expenses actually incurred by the
sheriff while attempting in good faith to serve

the warrant. (Emphasis supplied)




Robert E. Lee

Humboldt County Attornmey
- Page Three

This warrant fee provision indicates that the General
Assembly knew how to provide for payments of expenses incident
to unsuccessful attempts to serve process. The absence of
similar language for the notice fee provision suggests that
the General Assembly did not intend that either fee or mileage
-expense be paid for unsuccessful attempts to serve notices.

Sincerely,

WILLIAM T. NASSIF
: Assistant Attorney General
WIN/mel ‘



COUNTIES; Nepotism. Iowa Code Ch. 71 (1983). (1) The six
hundred dollar per year limitation of Iowa Code § 71.1
(1983) refers to the twelve-month period immediately fol-
lowing the date an appointee begins work; (2) a limitation
on compensation to be paid to a county employee appointed
pursuant to § 71.1 must be specified by the supervisors when
they approve that appointment, otherwise any such limitation
is left to the discretion of the appointing officer;

(3) § 72.2 specifies that any person who pays public money
to a person unlawfully appointed or employed pursuant to

§ 71.1 is liable for all money so paid, together with his or
her bondsmen; and (4) the question of what constitutes
"approval' for the purposes of a § 71.1 appointment is a
factual question to be determined on a case-by-case basis.
(Weeg to Greenley, Hamilton County Attorney, 3/21/83)

#83-3-17 (L)

Ms. J. L. Greenley

Hamilton County Attorney
817 1/2 Des Moines Street
Webster City, Iowa 50595

Dear Ms. Greenley:

You have requested an opinion of the Attorney General
concerning interpretation of Iowa Code Ch. 71 (1983), the
Iowa nepotism statute. You describe the facts from which
your request arises as follows:

In May, 1982, the County Recorder advised
"the Board of Supervisors of a need for extra °
help in her office due to the illness and
necessary absence of a regular employee.

The Recorder discussed with the Board the
possibility of employing her daughter on a
temporary basis. On May 11, 1982, during

a regularly scheduled Board session, the
hiring of the daughter in the Recorder's
office was approved on the "part-time as
needed" basis. The daughter received approxi-
mately $300.00 for her work in the Recorder's
office through June 30, 1982.

The daughter continued her employment in
the Recorder's office during her school
vacation periods in July, August and December,
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1982. Payment for her work during these
periods would exceed $600.00. All claims
submitted through the Board of Supervisors
for services of the daughter, have been
approved, with the exception of the latest
claim which has brought about the contro-
versy. Also, in July, 1982, the Board
gave its oral approval of the continuation
of the Recorder's daughter as an employee
in the County Courthouse.

From these facts, you posit several questions, which we
shall address in turn, but first we review the relevant
~statutory provisions.

Chapter 71 is the statutory provision here in question,
and states as follows:

71.1 Employments prohibited. It shall
hereafter be unlawful for any person elected
or appointed to any public office or posi-
tion under the laws of the state or by
virtue of the ordinance of any city in the
state, to appoint as deputy, clerk, or
helper in said office or position to be
paid from the public funds, any person
related by consanguinity or affinity, with-
in the third degree, to the person elected,
appointed, or making said appointment,
unless such appointment shall first be
approved by the officer, board, council, or
commission whose duty it 1s to approve the
bond of the principal; provided this provi-
sion shall not apply in cases where such
person appointed receives compensation at
the rate of six hundred dollars per year
or less, nor shall it apply to persomns
teaching in public schools, nor shall it

. apply to the employment of clerks of members
of the general assembly.

71.2 Payment prohibited. No person so
unlawfully appointed or employed shall be
paid or receive any compensation from the
public money and such appointment shall be
null and void and any person or persons so
paying the same or any part thereof, together
with his bondsmen, shall be liable for any
and all moneys so paid.
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Chapter 71 thus limits the power of an elected official
to appoint a person related within the third degree to
positions as deputy or clerk in that official's office.
Such appointments are permitted only in the following
instances:

First: Where the appointment is approved
by the officer or board who is responsible
for approving the elected official's bond.

Second: Where the appointee receives
annual compensation in the amount of six
hundred dollars or less.

Third: Where public school teachers are
involved.

Fourth: Where clerks of members of the
general assembly are involved.

Satisfaction of any one of these requirements is sufficient.
I.

Given this background information, we turn now to your
first question, in which you ask:

In Section 71.1, The Code, does the
- language "$600.00 per year' refer to a
calendar year as suggested by Section 4.1(11),
The Code, or a fiscal year?

Section 71.1 allows a public officer to appoint a
relation if the appointee '"receives compensation at the rate
of six hundred dollars per year or less.' The statute does
not designate whether the term "year" refers to a calendar
year or a fiscal year. 1In the absence of a specific defini-
tion of this term in Ch. 71, we look to other statutory
provisions which may be helpful. Iowa Code Chapter 4 (1983)
governs the construction of statutes. Section 4.1 expressly
provides that several rules contained therein are to be
followed in construing statutes, unless a specific statute
otherwise provides. As you note in your question, § 4.1(11)
provides that the word "year" is '"'equivalent to the expres-
sion 'year of our Lord,'" but this definition does not
assist us in answering your question. However, § 4.1(35)
later provides that "the word 'year' means twelve consecu-
tive months.'" Because Ch. 71 does not define the term
"year" as it is used in § 71.1, the definition of that
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term in § 4.1(35) governs. Therefore, it is our opinion
that for the purposes of § 71.1, the term ''year' means
twelve consecutive months from the date an appointee assumes
his or her position. In other words, a public officer's
appointment of a relative as deputy, clerk, or assistant to
that officer does not require further approval if that
appointee does not receive compensation exceeding six
hundred dollars for the twelve consecutive months from the
date the appointee begins work.

IT.
Your second question asks:

If the Board of Supervisors has approved
such employment, is there a limitation on
the amount the employee can be paid from
public funds, or, must the Board limit the
compensation at the time the employment is
approved? ' '

There is no express statutory limitation on the amount
an employee may be paid from public funds once the super-
visors ‘have approved an appointment pursuant to § 71.1.
Further, the Iowa Supreme Court has held that an appointment
as a deputy to a county officer pursuant to the statutory ‘
language of § 71.1, if approved by the supervisors, is in
the nature of any other appointment by a county officer.
Kellogg v. Story County et al, 218 TIowa 224, 253 N.W. 915
(1934). Prior opinions of this office have reached this
same conclusion. 1934 Op.Att'yGen. 445; 1932 Op.Att'yGen.
175. ‘

. In our 1934 opinion we stated that approval of an
appointment pursuant to the nepotism statute made the
appointment legal, and that '"the appointment, being legal
when made, stands as any other appointment,' i.e., at the
discretion of the appointing officer. 1934 Op.Att'yGen.
445. We concluded that a contrary result 'would be saying
that the Board [of supervisors] practically had the autho-
rity to fire a deputy officer at any time it saw fit." Id.
This result was clearly not intended by the legislature
under past and current provisions of the Iowa Code, which
previously allowed and continue to allow county officers to
appoint their deputies, assistants, and clerks, who then
serve at the discretion of the appointing officer. See Iowa
Code § 331.903(1) and (2) (1983).
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Finally, in our 1932 opinion we held that where the
legislature has not fixed a term of office of a deputy,-
clerk, or other assistant appointed by a county officer and
approved by the supervisors pursuant to the nepotism statute,
and the appointment is not made or approved for a definite
term, then the term of office for that appointee is at the
will of the appointing officer, as proved by statute in
cases of regular appointments. 1932 Op.Att'yGen. 175.

Thus, as applied in the present case, these previous
opinions support our conclusion that an appointee approved
by the supervisors pursuant to § 71.1 may hold office for as
long as the appointing officer wishes, unless the legisla-
ture has statutorily limited the term of a particular office
or unless the supervisors expressly limit the appointee's
term of office or the amount of compensation that appointee
may receive when they approve the § 71.1 appointment.
Therefore, in the absence of such an express limitation
it follows that there is no limit on the amount such an
appointee may be paid from public funds, so long as the
provisions of § 331.904 relating to salaries of deputles
assistants, and clerks are followed

We do not by these general conclusions intend to resolve
the question of whether the appointee in the present case
improperly received public funds. The facts you present in
your opinion request are insufficient to even determine the
nature of the recorder's daughter's appointment. You state
that the supervisors approved the appointment on a "temporary
as needed" basis, but do not state whether the '"as needed"
determination was to be left to the discretion of the
supervisors or the recorder. In any event, such a factual
determination is not the proper subject of an Attorney
General's opinion, and should be decided at the county
level.

ITI.
Your third question asks:

If such employment is unlawful, which
of the County Officers would be respon31ble
for the amounts already paid from public
funds? :

Your opinion request has not actually asked us to
determine whether the employment in the present case was
prohibited by Ch. 71; and indeed, as stated above, we would
be unable to determine from the facts presented to us whether
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a violation of Ch. 71 has occurred. However, for the sole
purpose of answering your third question, we will assume
that the employment in question was unlawful.

Section 71.2 was set forth in its entirety above, and
expressly provides that in the event public money is paid to
.~ a person unlawfully appointed or employed as a result of the
general prohibition of § 71.1, any person who pays that
money 1s liable for any amount paid, together with that
person's bondsman. Again, there are no facts before us that
"state which county officer or officers in the present case
are responsible for paying public monies to the recorder's
daughter, and therefore we are unable to state Wthh specific
persons could be liable under § 71.2.

Iv.
Finally, your fourth question asks:

What constitutes "approval' of an employee-
by the Board -- must the employment approval
be noted in the Board minutes or is the mere
allowance of a payroll claim sufficient?

Chapter 71 does not define what actions are necessary
to constitute "approval'" of an appointment pursuant to
§ 71.1. 1In the absence of statutory requirements, it is our
opinion that any affirmative action taken by the supervisors
that may reasonably be construed as approval of an appoint-
ment is sufficient to satisfy the approval requirement of
§ 71.1. This conclusion is consistent with a prior opinion
by the Iowa Supreme Court. In Kellogg v. Story County,
et al, supra, 253 N.W. at 916, the Court held that where:
1) a county superintendent orally app01nted his wife as his
deputy, 2) she duly qualified for the appointment, 3) the
supervisors approved her bond, 4) the bond included a
statement that the appointed term was for three years, and
5) the wife had discharged her duties for two years without
objection, there was sufficient evidence to establish that-
the supervisors had approved the appointment pursuant to the
nepotism statute, even though the supervisors had never
passed a resolution authorizing the appointment.

Thus, in response to your particular question, there is
no requlrement that approval of a § 71.1 app01ntment be
noted in the supervisors' minutes, though that is one way
that such approval could be established. Further, allowance
of a payroll claim may be sufficient to constitute approval,
but only if the supervisors were aware of the facts causing
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the provisions of Ch. 71 to be relevant at the time a
payroll claim was allowed. In other words, the act of the
supervisors in approving a routine payroll claim would not
necessarily constitute approval of an appointment pursuant
to § 71.1, but if the supervisors were aware of the entire
situation, approval of a payroll claim may be sufficient to
constitute approval of the appointment as well. Resolution
of this particular question is factual in nature and must
therefore be resolved on a case-by-case basis.

In conclusion, it is our opinion that: (1) the six
hundred dollar per year limitation of Iowa Code § 71.1
(1983) refers to the twelve-month period immediately follow-
ing the date an appointee begins work; (2) a limitation on
compensation to be paid to a county employee appointed
pursuant to § 71.1 must be specified by the supervisors when
they approve that appointment, otherwise any such limitation
is left to the discretion of the appointing officer; :
(3) § 72.2 specifies that any person who pays publlc money
to a person unlawfully appointed or employed pursuant to
§ 71.1 is liable for all money so paid, together with his or
her bondsmen; and (4) the question of what constitutes
"approval" for the purposes of a § 71.1 appointment is a
factual question to be determined on a case-by-case basis.

Sincerely,

Npeeand) b

Assistant Att-

General

TOW:xrep



- COUNTIES; COUNTY ATTORNEY; COUNTY COMPENSATION BOARD: COUNTY
BOARD OF SUPERVISORS; Change in status of county attorney;
Authority to set initial salary: Iowa Code §§ 331.752;
331.752(4); 331.907; 331.907(2) (1981). When a resolution
to change the status of the county attorney is adopted
pursuvant to § 331.752, § 331.752(4) requires the board of
supervisors to set the county attorney's initial annual
salary. That salary then remains in effect until the county
compensation board's mnext scheduled annual salary recommen-
dations become effective pursuant to § 331.907(2). (Weeg to
Noonan, Benton County Attorney, 3/21/83) #83-3-16 (L)

Mr. Thomas E. Noonan
Benton County Attorney
Third Floor, Courthouse
-Vinton, Iowa 52349

Dear Mr. Noonan:

You have requested an opinion of the Attorney General
concerning interpretation of Iowa Code § 331.752 (1981). 1In
your opinion request you state the facts from which this
request arises. On November 23, 1982, the Benton County
board of supervisors passed a resolution pursuant to § 331.752
providing that the office of county attorney be a full-time
position. The resolution was dated to be effective January
22, 1983, and further stated that the annual salary of the
county attorney was to be $31,000.00. On December 8, 1982,
the Benton County compensation board met and recommended
_that the salary of the full-time county attorney .for the
1983-1984 fiscal year be $28,000.00. A question exists as
to which salary should be paid. You ask:

1. Does [§ 331.752(4)] remove a salary
recommendation for the full time County
Attorney from the jurisdiction of the Benton
County Compensation Board until they make
recommendations for fiscal year 1984-857

2. When does the County Compensation
Board have the authority to prepare and
adopt a compensation recommendation for the
full-time Benton County Attorney pursuant
to [§§ 331.905-331.907]? 1Is it December,
1982, or December, 19837
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It is our opinion that when a resolution to change the
status of the county attorney is adopted pursuant to § 331.752,

§ 331.752(4) requlres the board of supervisors to set the
county attorney s initial annual salary. That salary then

remains in effect until the county compensation board's next

scheduled annual salary recommendations become effectlve
pursuant to § 331.907(2).

Section 331.752 provides as follows:

1. The board may provide that the county
attorney is a full-time or part-time county
officer in the manner provided in this sec-
tion. A full-time county attorney shall
refrain from the private practice of law.

2. The board may provide, by resolution,
that the county attorney shall be a full-time
county officer. The resolution shall include
an effective date which shall not be less
than sixty days from the date of adoption.
However, if the county attorney or county
attorney-elect objects to the full-time status,
the effective date of the change to a full-time
status shall be delayed until January 1 of
the year following the next general election
at which a county attorney is elected. The
board shall not adopt a resolution changing
the status of the county attorney between
March 1 and the date of the general election
of the year in which the county attorney is
regularly elected as provided in section 39.17.

3. The board may change the status of a
full-time county attorney to a part-time

" county attorney by following the same proce-

dures as provided in subsection 2. If the
incumbent county attorney objects to the
change in status, the change shall be delayed
until January 1 following the next election
of a county attorney.

4. The resolution changing the status of
a county attorney shall state initial annual
salary to be paid to the county attorney when
the full-time or part-time status is effec-
tive. The annual salary specified in the
resolution shall remain effective until
changed as provided in section 331.907. The
annual salary of a full-time county attorney

]
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shall be an amount which is between forty-
five percent and one hundred percent of the
annual salary received by a district court
judge. (emphasis added)

Section 331.752 clearly requires that the resolution changing
the status of the county attorney be effective not less than
sixty days from the date adopted. Furthermore, the resolu-
tion must state the initial annual salary to be received by
the county attorney in his or her new status. The supervisors
are the body required by § 331.752(2) to adopt a change-in-
status resolution, and therefore are the body required by

§ 331.752(4) to set the initial salary. Section 331.752(4)
then provides that this salary is to remain in effect until
the county compensation board next meets and submits its
salary recommendations pursuant to § 331.907.

Section 331.907(1l) provides in relevant part that the
compensation board is to annually review the salaries of
elective county officers and prepare a recommended salary
schedule, which is to be published in the county. A public
hearing is to be held, following which the board is to
prepare a final salary recommendation. Section 331.907(2)
requires in part that this recommendation be submitted to
the board of supervisors "annually during the month of
December." The supervisors are then authorized to accept
the recommendations in their entirety or reduce them by an
equal percentage. § 331.907(2). The final compensation
schedule thus adopted by the supervisors becomes effective
the following July 1st. 1Id.

As applied to the facts of the present case, § 331.752
requires that the county attorney receive the annual salary
specified by the Benton County board of supervisors in its
change-of-status resolution. While the resolution was
initially passed before the compensation board submitted its
salary recommendations, § 331.752(2) dictated that this
resolution was not effective until after those recommenda-
tions were submitted. Consequently, the salary specified in
the resolution will remain effective until the compensation
board meets and submits its salary recommendations in
December of 1983. Those recommendations, as adopted by the
supervisors, would become effective on July 1lst of 1984,

See § 331.907(2).

This result is consistent with the conclusion we reached
in 1980 Op.Att'yGen. 26. This prior opinion involved a
factual situation similar to that in the present case, and
as in this case, we concluded that the board of supervisors
are to initially set the county attorney's salary after a
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change-in-status resolution is adopted, but thereafter the
county compensation board has jurisdiction to set the county
attorney's salary. However, this prior opinion involved
interpretation of statutory language that differs signifi-
cantly from the current language of § 331.752.

_ Section 331.752(4) replaced Iowa Code § 332.62(2)
(1981) which prov1ded '

The resolution changing the status of the
county attorney shall state the annual
salary to be paid to the full-time county
attorney. Notwithstanding section 340A.6
of the Code [now § 331.907(2)] the board

of supervisors shall adopt an annual

salary for the county attorney which is
between forty-five and one hundred percent
of the annual salary received by a district
court judge. (emphasis added)

One question in our 1980 opinion involved interpretation of.
the language emphasized above, and asked 'whether the super-
visors retain the authority to set the [county attorney's]
salary to the exclusion of the compensation board" after the
initial salary specified in the resolution has expired.
After a lengthy discussion of legislative history and prin-
ciples of statutory interpretation, we concluded that:

Although the applicable sections are void
of any provision affecting this type of
situation, we believe that the salary set
by the supervisors should control until
such time follow1ng the change in status
that the compensation board again makes
its recommendations to the supervisors
(emphasis added)

1980 Op.Att'yGen. 26, 29.

The legislature has since filled this void. Sec-
tion 332.62(2) was amended by 1981 Iowa Acts, ch. 117,
§ 751, and is now found in § 331.752, which we previously
set forth in its entirety. This new section clarifies the
confusion that existed in our prior opinion, as § 331.752(4)
now expressly provides that a change-in-status resolution
shall state the county attorney's initial salary, but this
salary is to remain in effect only until changed by the
compensation board in the normal course of its duties, as
set forth in in § 331.907.
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Thus, to answer your original questions: 1) Iowa Code
§ 331.752(4) (1981) does remove the original salary recom-
mendation- for the full-time county attorney from the juris-
diction of the Benton County compensation board until they
make recommendations for the 1984-1985 fiscal year, and
2) the compensation board will not have authority to adopt a
compensation recommendation for the full-time county attorney

until December of 1983.
Sipcerely,
%WJ//*

o THERESA O'CONNE EG
Assistant Attorn General

TOW:rcp



'CRIMINAL LAW: CRIMINAL PENALTY SURCHARGE: FINES: 1982 Iowa
Acts, Ch. 1258 §§ 1, 2; Iowa Code § 903.1(3) (1981); Iowa Const.
Art. I, § 11 (1857). The criminal penalty surcharge has no
effe§t on the maximum dollar amount that a court can fine under
section 903.1(3) and also has no effect on the jurisdictional
limit established by Iowa Constitution article I, section 11.
(Foritano to Horn, Judicial Magistrate, 3/21/83) #83~-3-14 (1,

Ida M. Horn
Judicial Magistrate
Courthouse
Fairfield, IA 52556

Dear Judgé Horn:

'You have requested the opinion of this office regarding the
new criminal penalty surcharge, 1982 Iowa Acts, Chapter 1258,
sections 1 and 2. Your request raises two important questions,
one statutory and one constitutional, regarding the relationship
between the surcharge and the imposition of fines on certain
criminal defendants. The first question is whether the surcharge
affects the maximum dollar amount that a court may fine pursuant
to Iowa Code section.903.1(3) (1981). The second question is
whether the surcharge increases the maximum fine that a
magistrate may impose to more than one hundred dollars, thereby
_exceeding the jurisdictional limit of Iowa Constitution article
I, section 11 (1857).

An answer to both questions lies in the determination of
whether the surcharge is part of the "fine" imposed on criminal
defendants and thus is criminal in nature. This determination is
important because the limitations of section 903.1(3) and Iowa
Constitution article I, section 11 apply only to criminal fines.
It is the opinion of this office that the surcharge does not
constitute part of the fine, rather it is an "additional penalty"
that is civil in nature. Thus, the surcharge should affect
neither the maximum dollar amount that can be fined nor the
jurisdictional 1limit established by the Iowa Constitution.
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This conclusion is derived from an application of the well
settled rules of statutory construction. The polestar of
statutory interpretation is legislative intent. State v. Conner,
292 N,.W.2d 682, 684 (Iowa 1980). "We must look to what the
legislature said, rather that what it should or might have said."
In the Interest of Clay, 246 N.W.2d4 263, 265 (Iowa 1976).

Further, courts may properly consider the evil sought to be
remedied and the purposes or objectives of the enactment. State
v. Williams, 315 N.W.2d 45, 49 (Iowa 1982).

Chapter 1258} section 2 provides:

Sec. 2. NEW SECTION. TEN PERCENT

SURCHARGE. When a court imposes a fine or
forfeiture for a violation of a state law, or
of a city or county ordinance except an
ordinance regulating the parking of motor
vehicles, the court shall assess an
additional penalty in the form of a surcharge
equal to ten percent of the fine or
forfeiture imposed. 1In the event of multiple
offenses, the surcharge shall be based upon
“the total amount of fines or forfeitures
imposed for all offenses. When a fine or
forfeiture is suspended in whole or in part,
the surcharge shall be reduced in proportion
to the amount suspended. This section
applies only with respect to criminal actions
commenced on or after July 1, 1982,

(Emphésis added.)

Whether a particular statutorily-defined penalty is civil or
criminal is a matter of statutory construction. United States
v. Ward, 448 U.S. 242, 248, 65 L.Ed.2d4 742, 749, 100 s.Ct. 2636,
26471 (1980). The analysis has two steps. The first is to
determine if the legislature has indicated either expressly or
impliedly a preference for one label or the other. The second
step comes into play when the legislature has indicated an intent
to establish a civil penalty. If so, then a determination must
be made as to whether the "statutory scheme was so punitive
either in purpose or effect as to negate that intention." Id.

As to the first inquiry, the language of the statute
indicates that the legislature intended to draw a distinction
between the terms "fine" and "penalty." Generally, a fine is
only imposed as punishment for criminal behavior. See Iowa Code
§ 909.1 (1981); 3 C. Sands, Statutes and Statutory Construction
§ 66.11 (4th ed. 1973). A penalty, on the other hand, appears to
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be a much broader concept that encompasses civil liability as
well as the criminal fine. See Clinton Community School Dist.
v. Anderson, 322 N.W.2d 73, 75 (Iowa 1982). This distinction
between "fine" and "penalty" is crucial because both the Iowa
Constitution article I, section 11 and the section 903.1(3)
limitations apply only to fines, i.e., penalties that are
criminal in nature. Because a "penalty" can be civil or
criminal, further analysis is necessary. :

In Kennedy v. Mendoza — Martinez, 372 U.S. 144, 167-68, 9
L.EAd.2d 644, 660~-61, 83 S.Ct. 554, 566-68 (1963), the Supreme
Court listed factors that may be considered when determing
whether a statute is penal or regulatory in character. Those
factors include: whether the sanction involves an affirmative
disability or restraint; whether it has historically been
regarded as a punishment; whether it comes into play only on a
finding of scienter; whether its operation will promote the
traditional aims of punishment, that is, retribution and
deterrence; whether the behavior to which it applies is already a
crime; whether an alternative purpose to which it may rationally
be connected is assignable for it; and whether it appears ]
excessive in relation to the alternative purpose assigned. Id.

Initially, it must be noted that Chapter 1258 was enacted
subsequent to the enactment of both the Iowa Constitution and
section 903.1(3), and further that Chapter 1258 appears as a new
and distinct statutory provision. “The legislature is presumed
to know the existing state of the law at the time of the
enactment of the new statute." State v. Rauhauser, 272 N.W.2d
432, 434 (Iowa 1978). Moreover, a subsequent statute is
generally presumed to have no altering or repealing effect on the
existing law unless the legislative intent is clearly expressed.
Rauhauser, 272 N.W.2d at 435. Chapter 1258 contains no language
that repeals, amends or in any way alters the existing law,
section 903.1(3) and Iowa Constitution article I, section 11.

Had the legislature intended the surcharge to be a criminal fine,
they could easily have done so explicitly. However, because
there is no enunciated change, the new statute must be read in
pari materia with its predecessors. That is, the statutes in
question and Iowa Constitution article I, section 11 must be
construed in such a manner as to be internally consistent. See
Rauhauser, 272 N.W.2d at 435; 2A C. Sands, Statutes and Statutory
Construction § 51.01 (4th ed. 1973).

The statutory language indicates that the surcharge is
calculated and assessed only after the imposition of the criminal
fine. ("When a court imposes a fine. . .the court shall assess
an additional penalty. . . .") Moreover, the legislature
-described the surcharge as "an additional penalty"--one that must
be added to the criminal fine. This language evidences an intent

to establish the surcharge as a separate and distinct entity.
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The underlying basis for Chapter 1258 also supports our
opinion that the surcharge is civil rather than criminal in
nature. The surcharge is an additional fee, somewhat like a tax,
that is to provide revenue for specific government programs
relating to criminal justice; it is not imposed for punishment or
deterrent purposes. Chapter 1258 was enacted "to provide a
program for compensating and assisting innocent victims who
suffer bodily injury or death as a consequence, and for
encouraging greater public cooperation in the successful
apprehension and prosecution of criminal offenders.” Ch. 1258,

§ 4. The funding for the program is to come from the surcharge.
Section 1 states that the surcharge "shall be used for the
maintenance and improvement of criminal justlce programs, law
enforcement efforts, victim reparation. . . . o

The Supreme Court of_Arizona was faced with a virtually
identicial problem in Frazier v. Terrill, 175 P.2d 438, 439
(Ariz. 1946). The statute in question provided that persons
found guilty of certain game law violations "shall be punished by
a fine of not less than one hundred dollars nor more than three
hundred dollars". . ."and in addition thereto, is liable to an
additional penalgz of fifty dollars. . . ." 1Id. (Emphasis

added.) The issue was whether the fifty dollar additional
penalty increased the maximum penalty beyond that which the
justice court was authorized to impose, thereby depriving the
court of jurisdiction. The Arizona Supreme Court found that the
terms "fine" and "penalty" were not synonymous. The Court held
that the additional penalty did not affect the justice court's
jurisdiction. 1Id. Cf. State ex rel Larson v. Farley, 471 P.2d
731, 735 (Ariz. 1970).

In conclusion, it is the opinion of this office that the
surcharge is not a form of criminal ‘punishment, rather the ten
percent additional penalty is civil in nature. Thus, the
surcharge should have no effect on either the maximum that a
court can fine under section 903.1(3) or the jurisdictional limit
of Iowa Constitution article I, section 11.

Sincerely,
4%2£-~ 777 iénqélﬁa
STEVEN M. FORITANO

Assistant Attorney General

SMF:djs



MUNICIPALITIES: ©Police and Fire Retirement Systems. Ordinary
Death Benefits. Iowa Code §§ 411.1(10), 411.2, 411.6(8), and
411.6(8)(a) through (e) (1983); 1978 Iowa Acts, Chapter 1060,
§ 42. A surviving spouse who receives an ordinary death benefit
under Iowa Code § 411.6(8) (1983) loses eligibility for pension
benefits upon entry into a valid common-law marriage. The Iowa
law of common-law marriage should not govern eligibility for
continued pension benefits where the factors upon which the
existence of the common-law marriage depend occurred in another
1%§isdgét%??. (Walding to Noah, Floyd County Attorney, 3/18/83
-3-13 (L

The Honorable Ronald K. Noah
Floyd County Attorney
Courthouse

Charles City, Iowa 50616

Dear Mr. Noah:

We are in receipt of your request for an opinion of the
Attorney General regarding Iowa Code Chapter 411 retirement
systems for police officers and fire fighters. First, you ask
whether a surviving spouse who receives an ordinary death benefit
under Iowa Code § 411.6(8) (1983) loses eligibility for pension

benefits upon entry into a common-law marriage. - The second
question, predicated upon an affirmative response to the previous
question, presents a conflict of laws issue. Specifically, you

ask whether a surviving spouse who satisfies the requisite
elements of an Iowa common-law marriage, but resides in a juris-
diction which does not recognize common-law marriages, is
entitled to continue to receive the ordinary death benefit
pension.

I.

Your first question concerns only continuing eligibility for
pension benefits as compared to lump sum payments. Iowa Code
§ 411.6(8) (1983) provides in case of ordinary - (nonemployment-
related) death benefits, a lump sum payment is to be paid to the
designated beneficiary. See Iowa Code § 411.6(8)(b) (1983).
Absent the nomination of a beneficiary, certain statutory bene-
ficiaries can opt for a monthly pension in lieu of the lump sum
payment to the estate. Id. A statutory beneficiary can exercise
that option even though nominated as a beneficiary. Id.

The statutory beneficiaries are established in a chain of
succession. Priority to the pension is initially vested in the
surviving spouse. See Iowa Code § 411.6(8)(c) (1983). The
guardian of the member's child or children succeeds to the
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benefits if there is no spouse, or if the spouse dies or
remarries. See Iowa Code § 411.6(8)(d) (1983). Finally, the
member's dependent father or mother are to receive the death
benefits in the absence of a surviving spouse or child. See Iowa
Code § 411.6(8)(e) (1983). T

Once a surviving spouse opts for a pension, the spouse
continues to receive the pension until the occurrence of either
of two events. First, the pension ceases upon the death of the
spouse. See Iowa Code § 411.6(8)(d) (1983). Alternatively, the
pension continues as long as the spouse 'remains unmarried."
Iowa Code § 411.6(8)(c) (1983). Thus, a surviving spouse loses
eligibility for pension benefits upon death or remarriage.

A previous opinion of our office construed the term "remains
unmarried" as applied to a,subsequent marriage ending in divorce.
See Op.Att'yGen. #80-12-5(L). The issue we address is whether a
common-law marriage would constitute remarriage.

Iowa has long recognized common-law marriage. See Hoese v.
Hoese, 205 Iowa 313, 217 N.W.2d 860 (1928). The elements of
common-law marriage are set forth in In Re Marriage of Winegard,
278 N.W.2d 505 (Iowa 1979). The three elements requisite to a
common-law marriage are: (1) present intent and agreement to be
married, (2) continuous cohabitation, and (3) public declaration
that the parties are husband and wife. 1Id. The burden of proof
to establish a common-law marriage lies on the party asserting
the existence of such a marriage. Id. Finally, if a common-law
marriage is found to exist, the consequence is that the indivi-
duals are indeed married and assume the legal responsibilities of
marriage such as support of a spouse. Id.

Thus, we would conclude that a surviving spouse who enters
into a valid common-law marriage does not ''remain unmarried" as
required for continuing eligibility unless there is legislative
intent to the contrary. To construe the legislative intent we
read the statute as a whole in light of the legislative purpose.
See State v. Whetstine, 315 N.W.2d 758 (Iowa 1982). ‘

In 1978, the legislature amended the definition of "sur-
viving spouse" in Iowa Code § 411.1(10) (1983) to reguire that
marriage to the decedent member be either "solemnized" prior to
retirement or that the marriage be of at least two years duration
if "solemnized" after retirement. 1978 Iowa Acts, Chapter 1060,
§ 42. Previously the definition provided that the marriage to
the decedent member, instead of being '"solemnized," had to be
"consummated." We do not find this provision helpful in con-
struing whether a common-law marriage precludes a surviving
spouse from remaining '"unmarried" as required by Iowa Code
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§ 411.6(8)(c) (1983) because it is concerned with initial eligi-
bility rather than continued eligibility for pension benefits.
The legislature did not similarly amend § 411.6(8)(c) to require
that a marriage by solemnized to constitute a remarriage. While
the legislature has expressly required that eligibility to be a
surviving spouse depends upon solemnization of the marriage, it
did not so amend the provision for termination upon remarriage.

We also believe that the legislative purpose in terminating
benefits upon remarriage applies equally to a valid common-law
marriage as to a solemnized marriage. In Iowa, laws creating
pension rights are liberally construed to promote the legislative
purpose and object. See Carstensen v. Board of Trustees, Etc.,
253 N.W.2d 560, 564 (Iowa 1977). The Iowa Supreme Court, in In
Re Todd's Estate, 243 Iowa 930, 54 N.W.2d 521 (1952), indicated
that pensions, 1in general, are granted to provide for the care
and support of pensioners in order to prevent them from becoming
public charges. Thus, a pension is generally intended to provide
necessary support.

Under Iowa Code § 411.6(8)(c) (1983), a surviving spouse
loses eligibility for pension benefits upon death or remarriage.
It is apparent that either event would extinguish the pensioner's
need for support. Accordingly, the restriction on the duration
of a surviving spouse's eligibility for pension benefits supports
the view that the legislative purpose of that pension is the pro-
vision of support.

We would further note that only a limited group, surviving
spouses, children, and dependent parents, are given the option of
selecting a pension of one-fourth of the decedent's last annual
compensation annually rather than a single lump sum death benefit
of one-half of the last year of compensation. Thus, the pension
provisions in question here specify a relationship required in
order to receive pension benefits. This distinguishes this from
Lynch v. Bogenrief, 237 N.W.2d 793, 798 (Iowa 1976), holding that
a fireman's divorced spouse could obtain a lump sum death benefit
(not a pension) where named by the decedent as the beneficiary.

Because a valid common-law marriage has the same legal con-
sequences, including legal obligations for support, as does a
solemnized marriage, we believe that a person entering into a
valid common-law marriage does not "remain unmarried." ‘

This consequence follows only if there is indeed a wvalid
common-law marriage. If this has been determined by judicial
decree in an action binding on both participants in the common-
law marriage, then the pension board could, in our opinion,
validly terminate the pension. Where this has not occurred, it
would be difficult to establish the elements for a common-law
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marriage, as for instance the point at which cohabitation becomes
sufficiently continuous so as to constitute a common-law mar-
riage. If the other partner to the alleged common-law marriage
were not a party to the proceeding, the danger would exist that
the pension would be terminated and yet the purported spouse
would have no 1legal duty to provide support. While a wvalid
common-law marriage would terminate eligibility for the pension,
establishment of its existence may involve legal difficulty.

IT.

The second issue presented concerns what law of common-law
marriage governs the eligibility for continued pension benefits
when the surviving spouse satisfies the requisite elements of an
Iowa common-law marriage, but resides in a jurisdiction which
does not recognize such marriages. Iowa adheres to the tradi-
tional conflict of laws rule -that the validity of a marriage is
determined by the law of the state in which it is contracted.
See Boehm v. Rohlfs, 224 Iowa 226, 230, 276 N.W. 105, 108 (1937).

It should be noted that the Iowa Supreme Court has suggested
that it may abandon the traditional conflict of laws rule for the
"significant contracts" approach ''persuasively advocated" by the
Restatement (Second) of Conflicts authors. In Re Marriage of
Reed, 226 N.W.2d 795, 796 (Iowa 1975). The wvalidity of a
marriage, under the Restatement approach, would be determined by
the law of the state with the "most significant relationship" to
the spouses. Restatement (Second) Conflict of .Laws, Chapter 11,
§ 283 (1971). The Restatement approach, however, is unlikely to
upset the governing law because the only contact with the State
of Iowa will be the situs of the pension reserve. A surviving
spouse's legal entitlement to support in a common-law marriage is
the functional basis for termination of pension benefits wupon
remarriage. Because the legal obligation for support would be
dependent upon the state with the most contacts with the couple
and not the state where the pension fund is located, the Iowa law
of common-law marriage should not govern eligibility for con-
tinued pension benefits where the factors upon which the exis-
tence of the common-law marriage depend occurred in another
jurisdiction.

Sincerely,

ssistlant Attormey General

LMW/ jkp



CONFLICT OF INTEREST: A conflict of interest does not exist
merely because one spouse is a member of a school board
while the other spouse serves as city assessor. (Weeg to
Spear, State Representative,3/l8/83 #83-3-12 (L)

Honorable Clay Spear
State Representative
State Capitol
LOCAL .

Dear Representative Spear:

You have requested an opinion of the Attorney General
as to whether there is a conflict of interest when the
spouse of a city assessor serves as a member of the school
board. It is our opinion that no conflict of interest
exists in this situation.

The common law doctrine of conflict of interest is
generally applicable when a person holding public office
could gain a private advantage, financial or otherwise, from
such service. Op.Att'yGen. #81-8-26. The determination of
whether a conflict of interest exists in a given situation
involves an analysis of the particular facts of the case and
the actions taken by the office holder. 1Id. There are
situations in which a certain type of conflict of interest
is prohibited by statute. See, e.g., Iowa Code Ch. 68B
(1981) and Iowa Code § 331.342 (1981l). However, we can find
no statute addressing the question of conflict of interest
given the facts of the present case.

However, this office has on numerous occasions addressed
the question of whether a conflict of interest exists because
of a spousal or other familial relationship. 1980 Op.Att'yGen.

1 One statutory provision that is remotely relevant is
Iowa Code Ch. 71 (1981), the nepotism statute. However, its
provision only prohibits a public officer from directly
employing a relative, unless that appointment is approved by
the entity which is required to approve the bond of that
public officer. Again, this provision is inapplicable in
the present case because neither spouse employed the other,
but both were independently elected or appointed to their
positions.
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300; 1974 Op.Att'yGen. 127; 1972 Op.Att'yGen. 338; and 1966
Op.Att'yGen. 38. We have consistently held that a mere
familial relationship is alone insufficient to constitute a
conflict of interest, and that in order to find a conflict
the facts must show "an actual financial or other beneficial
interest or conduct which [is] outrageous or unjustly favor-
able to the family member . . ." 1980 Op.Att'yGen. 300.

In the present case, the mere fact that one spouse is a
member of the school board while the other spouse is the
city assessor is insufficient to create a conflict of
interest. Indeed, a contrary finding would discourage
married persons or persons in other familial relationships
from public service when another family member already is a
public officeholder, a policy which we do not seek to pro-
mote. We rely on the above-cited opinions in support of
this conclusion; in partlcular we refer you to the lengthy
discussion of relevant cases in our 1980 opinion.

However, as a cautionary note, we believe that while
there is no inherent conflict when spouses hold the two
public offices in question, there may be situations in which
the duties of the two offices overlap or conflict with each
other or with the personal interests of the officeholders in
question, and given the particular facts involved, a conflict
of interest may arise. If this occurs, the persons faced
with the conflict should not participate in any decision-
making concerning matters related to the conflict.

One example of a conflict of interest arises out of the
provisions of Iowa Code § 441.2 (1983) which states that the
members of a school board, among others, are to sit as
members of a city conference board. These school board
members constitute one voting unit for purposes of city
conference board business. Section 441.6 provides that one
of a conference board's duties is to appoint an assessor.
Because a school board member votes on that appointment and
because a school board member whose spouse is an applicant
for the position has an interest in that spouse assuming the
position, it is our opinion that a conflict of interest
exists when a school board member participates in the
decision of a city conference board to appoint that member's
spouse as city assessor. To avoid a conflict of interest,
the spouse who is a school board member should simply not
participate in that appointment decision.

Similar conflict of interest problems could arise when
the conference board makes decisions concerning the assessor's
salary, § 441.16, removal of the assessor, § 441.9, or in
other situations where the assessor's position is directly
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affected. We do not believe it necessary to speculate
further as to the numerous hypothetical situations in which
a conflict of interest problem may arise, but believe it
sufficient to simply alert you to the possibility that in
certain situations the school board member here in question
should not participate in city conference board or other
decision-making which directly concerns the assessor's
pPosition.

In conclusion, it is our opinion that a conflict of
interest does not exist merely because one spouse is a
member of a school board while the other spouse serves as
city assessor.

Sincerely,
{
A CONNELL EG

Assistant Attor General

TOW:rcp



HIGHWAYS: Trailer Lengths: Public Law 97-424, the Surface
Transportation Assistance Act of 1982, Title IV, Part - B,
Sections 411(a)(b). Chapter 321.457(5)(8) as amended by 1982
Iowa Acts Chapter 1056, Section 3 (69 G.A.). Section 4ll1(a),
P.L. 97-424, requires States to permit truck trailers of at least
48 feet and "double-bottom" trailers of at least 28 feet on
interstates and designated federally aided highways. Iowa cannot
prohibit double combinations on those highways. Iowa cannot
adopt overall 1length limitations on single and double
combinations on those highways. Under the current Federal
Highway Administration interpretation, Iowa could adopt overall
length 1limitations on other roads. The federal 1legislation
permits Iowa to adopt a 48-foot maximum length for single
trailers and a 28-foot maximum length for double trailers so long
as Towa also permits existing and future single trailers which
could comply with Iowa Code § 321.457(8) (1983) in the current
overall length limitations and also 'grandfathers in" .existing
doubles trailers of up to 28 1/2 feet actually operating on those
highways in Iowa where 65-foot '"double bottom" combinations were
lawful on December 1, 1982. (Osenbaugh and Paff to Drake, 3/11/83)
#83-3-11(L) ‘

March 11, 1983

Mr. Richard F. Drake
State Senator

State Capitol
LOCAL

Dear Senator Drake:

The following answers are provided in response to your
request for an Attorney General opinion of January 17, 1983. The
request seeks guidance concerning the discretion available to the
Iowa General Assembly in adopting maximum trailer lengths to
comply with The Surface Transportation Assistance Act of 1982,
-P.L. 97-424, We would note that this opinion calls for inter-
pretation of federal and not state law. Because the federal
administering agency is not bound by opinions of this Office as
would be an Iowa administrative agency, we perceive the function
of this opinion to provide advice to the legislature concerning
the likely interpretation of federal law and the alternatives
available to the Legislature.

(1) VWhat lengths may the State of Iowa regulaﬁe under the
terms of the Congressional Act as far as semitrailer lengths and
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tractor lengths, and in what situations may the state regulate
them? '

Certain provisions in section 411 clearly apply only on the
Interstate and Defense highways and designated Federal-aid
Primary System highways. The minimum lengths of 48 feet for
single trailers and 28 feet for '"doubles" trailers apply only on
those highways under the express language of section 411(a). The
provision prohibiting States from barring ''doubles" also is
expressly limited to the Interstate and Defense highways and
designated Federal-aid Primary highways wunder section 411(c).
The difficult question 1is whether the provisions in section
411(b) barring States from imposing overall length limitations on
truck combination is also limited to the described Federal-aid
highways. :

Section 411(b) states:

(b) Length limitations established, main-
tained, or enforced by the States under subsection
(a) of this section shall apply solely to the
semitrailer or trailer or trailers and not to a
truck tractor. No . State shall establish,
maintain, or enforce any regulation of commerce
which imposes an overall length limitation on
commercial motor vehicles operating in truck-
tractor semitrailer or truck tractor semitrailer,
traliler combinations. No State shall establish,
maintain, or enforce any regulation of commerce
which has the effect of prohibiting the use of
trailers or semitrailers of such dimensions as
those that were in actual and lawful use in such
State on December 1, 1982, No State shall
establish, maintain, or enforce any regulation of
commerce which has the effect of prohibiting the
use of existing trailers or semitrailers, of up to
twenty~-eight and one-half feet in length, in a
truck tractor-semitrailer-trailer combination if
those trailers or semitrailers were actually and
lawfully operating on December 1, 1982, within a
sixty-five foot overall length limit in any State.

(Emphasis added.)
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The 1last three sentences of subsection éll(b)1 do not
contain any express limitation to the Federal—aid highways but
instead refer to "any regulation of commerce. The issue thus
" arises whether Congress preempted all State regulation of overall
length limitations on truck combinations on any highway or was
merely adopting further length limitation on the Federal-aid
highways described elsewhere in section 411.

Arguments for reading subsection 411(b) as limited to the
federally assisted highways include the title of section 411,
"Length Limitations on Federally Assisted Highways." The
provision is contained in an appropriations act and other provi-
sions of the Act are limited to described federally assisted
highways.

On the other hand, there is evidence that subsection 411(b)
could be construed as prohibiting any State regulation of overall
length of single or double truck trailer combinations. The
underlined sentence quoted above deces refer to "any regulation
of commerce" and is not expressly limited to described Federal-
aid highways as are subsections 411(a) and (c). Additionally,
subsection 411(e) mandates the Secretary  to designate the
"qualifying Federal-aid Primary highways subject to subsections
(a) and (¢) . . ." This provision for designation of the
.applicable highways suggests that the provisions of subsection
(b) are not limited to the designated Federal-aid highways.

There is some evidence that Congress may have enacted
section 411(b) as a preemption of commerce regulation rather than
as a condition of an appropriation. Section 411 governing length
limitations differs from the provisions regarding weight limita-
tions contained in section 133 of the Surface Transportation
Assistance Act of 1982, The weight provision is in Title I to be
cited as the "Highway Improvement Act of 1982.'" The weight
limitation is enforced by cutting off federal funds under the
Federal-aid Highway Act of 1956 if the heavier trucks are not
permitted on Interstate and Defense highways within the State.
The Congressional requirement that States permit trucks up to
102" wide is also tied to apportionment of funds and is expressly
limited to specified Federal-aid highways. Department of Trans-
portation and Related Agencies Apportlonment Act of 1983, P.L.
97-369, sec. 321. '

1 Only the first sentence of section 411(b) is expressly
limited to the described Federal-aid highways. This sentence
incorporates subsection 411(a) and states that those length
limitations in subsection (a) apply only to the trailer and not
to the truck tractor.
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Although the House bill, H.R. 6211, originally included
length, weight, and width requirements in one section and tied
all three categories to federal highway funding, the statutes as
passed divided the three categories and treated length limita-
tions differently. The length limitations are now contained in
Title IV, Part B, entitled 'Commercial Motor Vehicle Length
Limitation." The length limitations are not enforced by loss of
federal funding but by civil action by the federal government for
igg¥nctive relief.  Sec. 413, P.L. 97-424. See also 48 Fed.Reg.
5 . - ,

The House bill, H.R. 6211, specifically limited the appli-
cability of the prohibition against overall length limitations to
the Interstates and Defense Highways. Section 138 of H.R. 6211
amended 23 U.S.C, § 127(b) to prohibit apportionment of funds to
States which impose trailer lengths of less than 48 feet for
singles and 28 feet for doubles on Interstate and Defense
Highways. The next subsection of the House bill amended 23
U.S.C. § 127(c) in almost identical language to section 411(b) of
the Act as passed except that the second sentence 1nc1uded the
additional language underlined below:

No State shall establish, maintain, or enforce any
regulation of commerce which imposes an overall
length limitation on motor vehicles operating in
truck-tractor semitrailer or truck tractor semi-
trailer, trailer combinations authorized in sub-
section (b) of this section.

Thus, under the House bill, this sentence clearly applied only on

described Federal-aid hlghways The Senate amendment 1is the
‘origin of section 411(b) as enacted. Senate Amendment No. 4998,
amending H.R. 6211, sec. 422(b). The Conference Report contains

a brief description of the House bill and Senate amendment. The
language describing this aspect of the Senate amendment is not
illuminating. It states only, "Assures that State regulation may
not apply to truck tractors or the overall length of singles and
doubles." Cong.Rec., Dec. 21, 1982, H 10817. This language does
not refer solely to the interstate and Federal-aid highway system
as does other language in the Conference Report. On the other
hand, it lumps regulation of truck tractor length and overall
length together when the only specific prohibition of length
limitations on truck tractors applies only on those roads de-
scribed in section 411(a). § 411(b), first sentence.

The Conference Report contains no discussion of the dif-
ferences between the House and Senate versions or between the
House version and the Conference version adopting the Senate
amendment. We have found no floor debate discussing this
difference.
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The Federal Highway Administrator issued a Notice of Policy
Statement on February 1, 1983, 48 Fed.Reg. 5210 (Feb. 3, 1983).
That Policy Statement construes the overall length limitation as
applicable only to the limited category of Federal-aid highways.
It states:

In addition, Section 411 prohibits all States from
imposing overall length limitations on the opera-

: tion of tractor - semitrailers and tractor-semi-
trailer-trailer combinations on the Interstate
System 'and the designated ©portions of the
Federal-aid Primary System."

48 Fed.Reg. 5210-5211.

The Federal Highway Administrator also noted that enforcement of
section 411 is by injunctive action rather by 'Wlthholdlng of
Federal-aid funds. 48 Fed.Reg. 5211,

: Less formal advice from the Federal Highway Administration
also indicates that the second sentence of section 411(b) should
be limited to the Interstate, etc. The staff of the federal
agency provided to the American Association of State Highway and
Transportation Officials, Answers to Member Department Questions
on the Surface Transportation Act of 1982, p. 16, question 114,
as follows: :

Section 411(b)

114, It is not clear whether the restriction in

the second sentence (''mo state may establish

. any regulation which imposes an overall

length limitation . . .") applies to all

streets and highways or simply those highways

on which a federally mandated length is set

under 411(a), i.e., Interstates and
designated primaries.

[Answer]  Statute applies only to those
highways on which a federally mandated length
has been established.

We cannot accurately predict whether the Federal Highway
- Administration or a court might ultimately construe this sentence
in section 411(b) as barring any overall length limitations on
single or double combinations in commerce, even on secondary
roads. We believe the leislature should be aware of this poten-
tial legal argument but should also consider whether this con-
struction would produce,b absurd consequences. This Office is not
privy to relevant legislative facts concerning the impact of this
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construction on highway safety and operational requirements. We
also believe that the State is entitled to rely on the Federal
Highway Administration construction of this section.

On the portions of the highway system consisting of the
"Interstate'" and those primary highways designated by the Secre-
tary of the United States Department of Transportation, Sections
411(a) and (b) of the Surface Transportation Assistance Act of
1982 leave no doubt that only trailer lengths can be regulated.
The forty-eight foot length is established in the case of semi-
trailer unit and twenty-eight foot length in a '"double combina-
tion.'" The situation which presents the greatest difficulty is .
reflected in your questions two through five. That problem is,
what was a legal trailer length in Iowa for either a semi or
double on December 1, 1982? This problem occurs because of the
language in § 411(b):

No State shall establish, maintain, or
enforce any regulation of commerce which has the
‘effect of prohibiting the wuse of trailers or
semitrailers of such dimensions as those that were
in actuval and lawful wuse in such State on
December 1, 1982. No State shall establish, main-
tain, or enforce any regulation of commerce which
has the effect of prohibiting the use of existing
trailers or semitrailers, of up to twenty-eight
and one-half feet in length, in a truck tractor-
semitrailer-trailer combination if those trailers
or semitrailers were actudlly and lawfully
operating on December 1, 1982, within a sixty-five
foot overall length limit in any State. :

In essence, the Surface Transportation Assistance Act of 1982,
provides that trailers "of such dimensions as those that were in
actual and lawful use'" on December 1, 1982, cannot be excluded on
the interstate or the designated primary highway systems.

(2) What was the maximum lawful length of semitrailers on
Iowa highways on December 1, 19827

Helpful to answering this question is a reiteration of the
Towa length limits in effect December 1, 1982, See generally,
Iowa Code section 321.457, (1981). Basically, Iowa's statute as
in most other states did not specifically regulate trailer length
whether pulled by a truck tractor alone (semi) or as part of a
""double bottom" combination. The only restriction which spoke
directly to a semitrailer length was Iowa Code § 321.457(8)
(1981), as amended by 1982 Iowa Acts Chapter 1056, Section 3 (69
G.A.) which was effective July 1, 1982 and is as follows:
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8. A semitrailer shall not have a distance
between the kingpin and the center of the rearmost
axle of a semitrailer in excess of forty feet,
except a semitrailer used principally for hauling
livestock, a semitrailer used exclusively for the
purposes of hauling self-propelled industrial and

constructi equlpnent or a semitrailer used
exclu31vely for the purposes described in subsec-
tion 5 of this section. A semitrailer which is a

1980 or older model having a distance between the
kingpin and center of the rearmost axle of more
than forty feet may be operated on the highways of
this state 1if a special overlength permit is
obtained from the department for the vehicle. The.
special overlength permit shall be wvalid until
‘such time as the semitrailer is inoperable.

Subsection 5 refers to auto transports, or trucks transporting
pickup trucks and sc forth. Another exception is the so-called
"border city" contained in Iowa Code § 421.457(7) (1981).

The problem created by sections 411(a) and (b) for Iowa
result from Iowa's having a statute that to some extent regulates
trailer length but in a manner different from that under the new
Federal Act. By abolishing Iowa's overall length maximum and
requiring that States not adopt regulations which prohibit the
use of trailers of such dimensions as those in lawful and actual
use on December 1, 1982, there exists & very difficult question
as to what action the legislature may take.

One approach would be to simply determine the longest
trailer which could meet all of Iowa's requirements on
December 1, 1982, and use that length as the new maximum. It is
a matter of some debate as to what was the maximum overall length
of a trailer which met the statutory requirements and was in
actual use on December 1, 1982, Some indicate that trailers up
to fifty-three feet could be hauled as a semi, others put the
maximum at forty-eight feet for a semi. Semi trailer length was
a function of the maximum allowable length of the overall truck
combination and the forty feet maximum length from kingpin to
rear axle where appropriate. There exists no empirical study to
show with clarity the maximum "legal" length in feet of a trailer
on December 1, 1982. This is a fact which cannot be resolved by
this office in an Attorney General's opinion, but could be the
subject of legislative inquiry.

An alternative approach would be for the legislature to
adopt a 48-foot maximum for singles and additionally permit
trailers up to the legislatively found maximum length possible
under the old law (48'-53') if those trailers also met the
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requirements of section 321.457(h). 1In other words, the legis-
lature could use 48 feet as one maximum and define the precise
dimensions which would be 'grandfathered in.'" Whether this would

be practical or reasonable would be for the legislature to deter-
mine. '

: (3) What was the maximum lawful length of trailers on Iowa
highways on December 1, 19827

The same discussion regarding question 2 is relevant. How-
ever, based on the testimony in Kassel v. Consolidated Freight-
ways, 450 U.S., 662 (1981), the maximum legal limit for a trailer
pu{Ied in a double combination by Consolidated Freightways was
apparently twenty-eight and one-half feet. Of course, such were
subject to an overall length limitation of 65 feet on the Inter-
states and other designated roads by virtue of the decision in
that case.

(4) Does Section 411 allow the State to set as. a maximum
forty-eight feet for semitrailer wunits in truck tractor-semi-
trailer combinations ['singles"], or is some other maximum man-
dated by this Act?

Yes, Iowa may set forty-eight feet as the .maximum trailer
length for a semitrailer.  However, the limitations of section
411(b) must also be considered. The State 1is precluded by
section 411(b) from prohibiting the use of trailers "of such
dimensions as those that were in actual and lawful use” in Iowa
on December 1, 1982. This phrase creates the uncertainty in
determining what length limitations are permitted by federal law.

There are two arguable constructions of this phrase. One is
that it only '"grandfathers'" existing trailers operating in Iowa
as of December 1, 1982. The other is that States must permit any
trailers which would have been lawful on December 1, 1982,

The argument for reading the section as a "grandfathering"
provision exempting only existing vehicles is supported by the
language '"'lawful and actual use on December 1, 1982." Addi-
tionally, this appears to be the present view of the Federal
Highway Administration as shown in the following exchange from
the January 18, 1983, American Association of State Highway and
Transportation Officials (AASHTO) Answers to Member Department
Questions on the Surface Transportation Act of 19872, p. 17,
question 115:

Section 411(b)

115, Can a State limit trailer lengths to forty-
eight feet (semitrailer) and twenty-eight feet
(trailers in a double-bottom combination) minimums
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as specified in the federal 1legislation while
grandfathering in longer length trailers that
existed prior to December 1, 1982, and still be in
compliance with Section 411(b)?

Yes, the States will be able to exercise this
option if they so desire.

lowever, the federal agency has not issued rules or formal inter-
pretation of this phrase. Additionally, we have no evidence that
these answers were approved by the Administrator or by the Office
of General Counsel. This federal interpretation may not there-
~fore be binding. '

The more cautious approach is to construe the sentence in
question as prohibiting States from adopting more stringent
length limitations than those in effect on December 1, 1982,
This is supported by the language ''trailers of such dimensions as
those that were in actual and lawful use. . ." An additiomnal
argument for this construction is the comparison in form with the
next sentence in § 411(b) concerning 'the use of existing

trailers . . . of up to [28 1/2] feet in length . . . if those
trailers . . . were actually and 1lawfully operating on
December 1, 1982 . ., ." This sentence clearly protects only

- existing "double-bottom" trailers actually in use. The difference
in language causes us to believe that a court might find that
Iowa could not adopt more restrictive limitations on existing and
future trailers than that provided by the law in effect on
December 1, 1982,

(5) Does Section 411 allow the State to set a maximum
twenty-eight feet for semitrailer wunits in truck tractor-
semitrailer-trailer combinations ['"doubles'"]l, or is some other:
maximum mandated by this Act?

The Federal Act provides differing treatment for double
combinations than for other trailers. The applicable sentence
states:

No State shall establish, maintain, or enforce any
regulation of commerce which has the effect of
prohibiting the wuse of existing trailers or
semitrailers, of up to twenty-eight and one-half
feet in length, in a truck tractor-semitrailer-
trailer combination if those trailers or semi-
trailers were actually and lawfully operating on
December 1, 1982, within a sixty-five foot overall
length limit in any State.
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Iowa did not have trailer length requirement for trailers in a
double combination but instead regulated the overall length of
the tractor-trailer combination. By Federal District Court order
of August 16, 1979, 65-foot twin-trailer operations have been
allowed on the interstate system. These have been additionally
permitted on routes designated by the Iowa Department of
Transportation. Thus we believe that the quoted sentence in
section 411(b) applies and. that Iowa can simply '"grandfather"
existing trailers of up to 28 1/2 feet in double combinations and
set the maximum length at 28 feet for all other trailers in
double combinations on designated Federal-aid highways. ‘

Iowa did not have a 65-foot overall length limitation on
other roads so this sentence could not be construed to apply to
roads other than the Interstate and designated highways.

In conclusion, we believe that the legislature can take the
following approaches on the designated Federal-aid highways: (1)
set a new maximum limit for trailers and trailers in double com-
binations which uses the length of the longest trailer or "double
trailers" lawfully operating in Iowa on December 1, 1982; or (2)
adopt 48 feet for single trailers and 28 feet for ""doubles" but
permit any single trailers which would have met the requirements
of Iowa Code § 321.457(8) (1983) in combination with the maximum
‘overall length combination and "grandfather" existing ''doubles"
of up to 28 1/2 feet. The legislature could also choose to rely
on the January 18, 1983, communication to AASHTO which indicated
that a State could adopt limits of 48 feet and 28 feet and
"grandfather in" only actually existing cingle trailers. This
approach provides the most flexibility to the State, but this
approach is least likely to survive judicial challenge.

Sincerely,

(ﬁ%gyfA?%Zi¢¢yéf2é%zé%g¢z/

ELIZABETH M. OSENBAUGH
Deputy Attorney General

55é27%7’47.43§§20

LESTER A. PAFF
Assistant Attorney General

EMO/LAP/ jkp



LIQUCR, BEER AND CIGARETTES: Beer Brand Advertising Signs. Iowa
Code § 123.51(3) (1983); 1975 Iowa Acts, Chapter 117, § 1. 1Iowa
Code § 123.51(3) (1983), as amended by 1975 Iowa Acts, Chapter
117, § 1, does not prohibit the erection or placement of a sign
or other matter advertising any brand of beer inside a fence or
similar enclosure which at least partially surrounds a licensed
premise, provided the beer brand advertisement is not plainly
visible from the public way. No prohibition is contained in that
subsection against advertising the price of beer. A fence or
similar enclosure, regardless of its height or construction,
which does not permit a beer brand advertisement to be plainly
visible from the public way would extend the permissible area for
signs or other matter advertising any brand of beer beyond the
inside of a 1licensed premise. Finally, a fence or similar
enclosure, inside of which a beer brand advertisement is erected
or placed, mneed not entirely surround the 1licensed premise.
(Walding to Neighbor, Jasper County Attorney, 3/11/83) #83-3-10(L)

March 11, 1983

The Honorable Charles C. Neighbor
Jasper County Attorney

301 Courthouse Building

Newton, Towa 50308

Dear Mr. Neighbor:

We are in receipt of your request for an opinion of the
Attorney General regarding beer brand advertising signs. Speci-
fically, our office has been asked: :

1. Does [the 1975 amendment to Iowa Code
§ 123.51(3) (1983)] mean that even signs
advertising a brand name or the price of beer
can be used if they are inside said fence or
similar enclosure?

2, What type of fence would be satisfactory,
i.e. height, type of construction, etc.?

3. What is meant by similar enclosure?

4, What is meant by partially surrounds a
licensed premises?
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Iowa Code § 123.51(3) (1983) provides:

No signs or other matter advertising any brand of
beer shall be erected or placed upon the outside
of any premises occupied by a licensee or
permittee authorized to sell beer at retail. This
subsection chall not prohibit the use of signs or
other matter inside a fence or similar enclosure
which wholly or partially surrounds the licensed
premises.

Thus, a general prohibition against beer brand advertising signs
or other matter advertising any brand of beer is provided for in
the opening sentence of that subsection. An exception to that
prohibition, added by 1975 Iowa Acts, Chapter 117, § 1, is found
in the second sentence. Beer brand advertisements are permitted
if placed inside a fence or similar enclosure which at least
partially surrounds a licensed premise.

A response to the questions which have  been presented
requires an examination of the legislative intent and the legis-
lative history of Iowa Code § 123.51(3) (1983). Our interpre-
tation of that subsection follows.

The - polestar of statutory construction 1is legislative
intent. See State v. Whetstine, 315 N.W.2d 758 (Iowa 1982). The
apparent legislative intent of Iowa Code § 123.51(3) (1983) is to
restrict the visibility of beer brand advertisements from the
public way.

The legislative history of Iowa Code § 123.51(3) (1983) is
also relevant. That subsection, in response to an opinion of the
Attorney General, was amended in 1975. See 1975 Iowa Acts,
Chapter 117, § 1. The opinion, 1974 Op.Att'yGen. 383, had
advised that the erection of signs advertising beer anywhere on
the grounds of a ball park licensed to sell beer violated Iowa
Code § 123.51(3) (1973). Common practice in baseball stadiums,
of course, is to advertise inside the outfield fence. The appar-
ent intent and effect of the 1975 amendment was to legalize the
advertisement of beer brands on the inside of a ball park fence.

It is our interpretation that Iowa Code § 123.51(3) (1983)
does not prohibit the erection or placement of a sign or other
matter advertising any brand of beer on the inside of a fence or
similar enclosure which at least partially surrounds a licensed
premise, provided the beer brand advertisement is not plainly
visible from the public way. That interpretation is consistent
with the legislative intent and the legislative history of that
subsection. 1In other words, we believe that the fence exception
to the prohibition of advertising on the outside of licensed
premises is most logically construed to permit advertising which
is enclosed by the fence and thus not plainly visible from out-
side.
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An interpretation permitting a beer brand advertisement to
be visible from the public way simply through the erection or
placement of a fence or similar enclosure would produce an absurd
result. In statutory construction, interpretations which produce
strained, impractical, or absurd results are to be avoided. See
Ida County Courier and the Rema1nder v. Attorney General,. 316
N.W.2d 856 (Towa 1982). ~ ‘

The effect of our interpretation, in essence, is to extend
the permissible area for a beer brand advertisement beyond the
inside of a licensed premise to include the inner side of a fence
or similar enclosure which at 1least partially surrounds a
licensed premise. At the same time, our interpretation does not
subject individuals who have not entered a licensed premise to
signs or other matter advertising any brand of beer.

We now address the individual questions which you have
presented. In response to vyour first inquiry, JTowa Code
§ 123.51(3) (1983), as amended by 1975 Iowa Acts, Chapter 117,
§ 1, does not prohibit the erection or placement of a sign or
other matter advertising any brand of beer on the inside of a
fence or similar enclosure which at least partially surrounds a
licensed premise, provided the beer brand advertisement is mnot
plainly visible from the public way. No prohibition is contained
in that subsection against advertising the price of beer.

Your second and third questions, which concern the types of
partitions which extend the permissible area for a beer brand
advertisement, are combined. It is our opinion, consistent with
the foregoing discussion, that a fence or similar enclosure,
regardless of its height or construction, which does not permit a
beer brand advertisement to be plainly visible from the public
way would extend the permissible area for signs or other matter
advertising any brand or beer beyond the inside of a licensed
premise.

Finally, in response to your last question, a fence or
similar enclosure, inside of which a beer brand advertising sign
is erected or placed, need not entirely surround a licensed
premise. For instance, a patio bar which is enclosed in the rear
of a licensed premise, would not be prohibited from erecting or
placing a beer brand advertising sign inside the partition. The
partition, however, must not permit the advertisement of the beer
brand to be plainly visible from the public way.

In summary, Iowa Code § 123.51(3) (1983), as amended by 1975
Iowa Acts, Chapter 117, § 1, does not prohibit the erection or
placement ‘of a sign or other matter advertising any brand of beer
inside a fence or similar enclosure which at least partially
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surrounds a licensed premise, provided the beer brand advertise-
ment is not plainly visible from the public way. No prohibition
is contained in that subsection against advertising the price of
beer. A fence or similar enclosure, regardless of its height or
construction, which does not permit a beer brand advertisement to
be plainly wvisible from the public way would extend the
permissible area for signs or other matter advertising any brand -
of beer beyond the inside of a licensed premise. Finally, a
fence or similar enclosure, inside of which a. beer brand

advertisement is erected or placed need not e‘tIQe surround
the licensed premise. ) '

Sincerely,

ant Attorpey General

LMW/ jkp



CRI&INAL LAW, EXTORTION: 1Iowa Code § 711.4 (1981). Promises by
Qollce oﬁficers to exchange favorable charging treatment for
1nform;tlon concerning criminal activity do not constitute
extqrtlon, under Iowa Code section 711.4 (1981), so long as the
officers have a reasonable good faith belief of the "right to

make such threats". (Cleland-Mason to Martens, Emmet Count
Attorney, 3/11/83) #83-3-9(L) ' i

March 11, 1983

John G. Martens

Emmet County Attorney
703 First Avenue South
Estherville, Iowa 51334

Dear Mr. Martens:

You have requested an opinion of the Attorney General
concerning the law of extortion. You report that certain law
enforcement authorities in Emmet County have extended promises
not to charge certain suspects with criminal offenses provided
that they give officers information about related or unrelated
criminal activities. You further advise that in response to one
incident, where an officer of the Estherville Police Department
told a juvenile that she would not be charged with possession of
beer as a minor if she would give a written statement and testify
in court as to an unrelated mattexr, the City Attorney for
Estherville informed the Estherville Police Department that such
conduct constitutes extortion under Iowa Code section 711.4
(1981). You question whether the City Attorney is correct. It
is our opinion that such conduct does not constitute extortion.

Crime is usually a clandestine activity. Most often, those
possessing knowledge of criminal activity are themselves in
trouble with the law and are unlikely to volunteer information
except in exchange for favorable treatment. Police officers have
considerable, albeit not final, discretion to determine who is,
and who is not, charged with a criminal offense. Plea
negotiations are an accepted practice in this state and, on
occasion, depend on a defendant's testifying in another criminal
case. Your question carries with it serious implications for
what many consider to be legitimate law enforcement activities.
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Iowa Code section 711.4 (1981) provides:

A person commits extortion if the person
does any of the following with the purpose of
obtaining for oneself or another anything of
value, tangible or intangible, including
labor or services:

1. Threatens to inflict physical injury on
some person, or to commit any public offense.

2, Threatens to accuse another of a public
offense.

3. Threatens to expose any person to
hatred, contempt, or ridicule.

4, Threatens to harm the credit or
business or professional reputation of any
person.

5. Threatens to take or withhold action as
a public officer or employee, or to cause
some public official or employee to take or
withhold action.

6. Threatens to testify or provide
.information or to withhold testimony or
information with respect to another's legal
claim or defense.

7. Threatens to wrongfully injure the
property of another.

It is a defense to a charge of extortion
that the person making a threat other than a
threat to commit a public offense, reasonably
believed that he or she had a right to make
such threats in order to recover property, or
to receive compensation for property or
services, or to recover a debt to which the
person has a good faith claim.

Extortion is a class "D" felony.

The first question is whether information about criminal
activity or testimony in a criminal case is something of value.
We believe this is a close question. - The terms used in section
711.4 are similar to the definition of property provided in Iowa
Code section 702,14 (1981). This definition has been described
as the "broadest possible definition". 4 J. Yeager & R. Carlson,
Iowa Practice § 41 (1979). In Iowa Code sections 714.3 and 714.4
the value of property is defined as "its normal market or
exchange value within the communlty“ and when there is no market
value the value of property is considered to be its actual.
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value. State v. Savage, 288 N.W.2d 502, 506 (Iowa 1980). These
authorities would suggest that value, though intended to be
broadly defined, refers to monetary value as measured by any
reasonable standard. Nevertheless, 1t is not unheard of that
persons possessing information concerning criminal activity have
been paid for their services. Thus, we are unwilling to conclude
that no reasonable juror could find that information concerning
criminal activity is something of value.

The second question is whether the conduct described above
constitutes a threat. A threat has been defined to be a "menace
of such a nature as to unsettle the mind of the person on whom it
is intended to operate, and to take away from his acts that free
voluntary action which alone constitutes consent." 31 Am. Jur.
2d Extortion, Blackmail, Etc. § 10, at 907 (1967). It has also
been defined as "an expression of 1ntentlon to hurt, destroy,
punish, etc., as in retaliation or intimidation . . .

Webster's New World chtlonary 1482 (24 college ed. 1974)

In some instances there may be a distinction between a
threat and a promise. For example, it could be argued that there
is a substantive difference between "I promise not to charge you
with crime 'X' if you give me information on crime 'Y', and "If
you do not give me information on crime 'Y', I will charge you
with crime 'X'." The first statement does not necessarily convey
the message that if the person does not give information on crime
"Y", charge "X" will be filed. It leaves that option open. The
second sentence, however, leaves no option open, that is, it
specifically conveys the message that the only way to avoid being
charged with crime "X" is to give information on crime "Y". This
is a fine distinction. It is unnecessary to reach the question
of whether the legislature intended such a distinction under
section 711.4 because we resolve the issue raised in your
guestion on another ground.

The third question is whether the conduct at issue falls
within the defenses set forth in the final paragraph of section
711.4. The purpose of these defenses has been described as
follows:

The exception written into § 711.4
recognizes the fact that some of the listed
. threats, if made in good faith and without
malicious intent, should be at most a civil
matter. The threats in subsections 1 and 7
will always be threats to commit a public
offense, and the exception will not apply.
Those in subsections 3 and 4 are clearly
permissible if the necessary reasonable
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belief is present. One must use care in
making the threats described in subsections

2, 5, and 6, even if the other conditions of
the exception are present.

4 J. Yeager & R, Carlson, Iowa Practice § 256, at 70 (1979).

A "debt" may be defined as "something owed by one person to
another or others, an obligation or liability to pay or return
something, or the condition of owing." Webster's New World
Dictionary 364 (24 college ed. 1974). It is our opinion that a
person who has information concerning criminal activity has an
obligation to come forward with that information and, if
necessary, to testify as a witness. The exchange of a promise
not to charge an offense that could be charged or prosecuted is
no more than an effort to recover a debt that is due the public.

- We have no doubt that in the factual situation you described
that an officer could have a reasonable good faith belief "that
he or she had a right to make such threats . . . ."1 Public
policy requires that no unnecessary barriers be imposed on the
State's option to bargain for truthful testimony. State v.
DewWitt, 286 N.w.2d 379, 386 (Iowa 1979), cert. denied, 449 U.S.
844 (1980). There is nothing inherently wrong with police
negotiating with those suspected of criminal activity for the
purpose of obtaining evidence that they otherwise might not
obtain.2 Negotiations for information concerning criminal -
activity in exchange for immunity from prosecution is not done
for the personal gain of the officers, but for the furtherance
and protection of the public's interest in effective law
enforcement. Public rights are exchanged for public benefits, as
often occurs in plea negotiating or in granting immunity in
exchange for testimony. See Gray v. City of Galesburg, 71 Mich.
App. 161, 247 N.W.2d 338, 341 (1976). '

IThis is not to say that such promises could never be
considered in bad faith or unreasonable. Some instances may
present a question of fact. Specifically, we express no opinion
on "threats"™ made on the basis of an offense the officer knows
could not be charged, or instances where the officer's conduct
allows criminal acts to continue.

2ye express no opinion as to the enforceability of
agreements not to file criminal charges in exchange for
information. But see Cunningham v. Novak, 322 N.W.2d 60 (Iowa
1982). Nor do we express any opinion as to the desirability of
such agreements. We do strongly suggest, however, that law
enforcement officials should consult with the local prosecuting
authority before making such an agreement.
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Iowa Code section 711.4 replaced Iowa Code section 720.1
(1977). Iowa code section 720.1 (1977) provided, in relevant
part:

If any person, either verbally or by any
written or printed communication, maliciously
threaten to accuse another of a crime or
offense. . . .

(Emphasis added.) The conduct at issue here would not have been
criminal under section 720.1 as it is not malicious, that is, not
done "with an evil disposition, a wrong and unlawful motive or
purpose; that state of mind which activates conduct injurious to
others without lawful reason, cause, or excuse.” State v. Dunn,
199 N.wW.24d 104, 107 (Iowa 1972). Absent a clear and unmistakable
manifestation of legislative intent to the contrary, provisions
in the criminal code are not read as altering prior law. Emery
v. Fenton, 266 N.W.2d4 6, 10 (Iowa 1978). Section 711.4 does not
expressly include an element of maliciousness. However, in view
of the defenses expressed in section 711.4, it appears . that the
design of the legislature was to shift the focus from
maliciousness as an element to defenses that would negate
maliciousness if established. The legislative scheme employed in
section 711.4 is reasonable because in most instances the threats
covered under section 711.4 would be inherently malicious.
Nevertheless, this scheme suggests that to the extent possible
the defenses set forth in section 711.4 should be interpreted
broadly enough to exclude conduct that would not have been
prohibited under the prior law.

In summary, we find no evidence that the legislature
intended to change the prior law, and prohibit, under section
711.4, promises to exchange favorable charging treatment for
information concerning criminal activity. Thus, it is our
opinion that such conduct is excepted from section 711.4 so long
as the officer has a reasonable good faith belief of the "right
to make such threats" to recover information concerning criminal
activity or to obtain the testimony of informant witnesses.

Sincerely,
Hiprd 2t /

RICHARD L. CLELAND
Assistant Attorney General

/ 72(/ Ledyq WZZ./L()‘I

MARCIA MASON
Assistant Attorney General

RLC/MM:djs



TRADEMARK REGISTRATION: Iowa Code Section 548.2 (198l). When
a statute is susceptible to two constructions, it is proper to
consider legislative history as an extrinsic aid to determining

legislative intent. Since the Legislature used the phrase
"except nothing in this paragraph . . .' when it could have

used language requiring a broader application, the phrase
appiies only to the Jlettered part in which it is found.
(McFarland to Odell, Secretary of State 3/8/83) £83-3-8 (L)

Maxrch 8, 1983

The Honorable Mary Jane Odell
Secretary of State

State Capitol

LOCAL

Dear Secretary Odell:

You wrote on January 14, 1983 requesting that this
office issue an opinion on the proper way to interpret
language in Iowa Code Section 548.2 (1981), which deals
with registration and protection of trademarks. Your
question involves subsection 1 of Section 548.2 which
states in full as follows:

1. A mark shall not be registered if it:

a. Consists of or comprises immoral,
deceptive, or scandalous matter, or

b. Consists of or comprises matter
which may disparage, bring into contempt or
disrepute, or falsely suggest a connection
with persons, living or dead, institutioms,
beliefs, or mnational symbols, or

c. Consists of or comprises the flag,
or coat of arms, or other insignia of the
United States, or of any state or muni-
cipality, or of any foreign nation, or any
simulation thereof, or

d. Consists of, or comprises the name,
signature, or portrait of any living indivi-
dual, except with his written comnsent, or

e. 1Is merely descriptive or misdes-
criptive, or primarily geographically
descriptive as applied to the goods or
services of the applicant, or
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f. Is primarily a surname; except
nothing in this paragraphli shall prevent
the registration of a mark used in this
state by the applicant, which has become
distinctive of the applicant's goods or
services. The secretary of state may accept
as evidence that the mark has become dis-
tinctive proof of continuous use as a mark
by the applicant in this state or elsewhere
for the five years preceding the date of
the filing of the application for registra-
tion, or

g. Resembles a mark registered in this
state or a mark or trade name previously used
in this state by another and not abandoned,
so as to be likely, when applied to the goods
or services of the applicant, to cause con-
fusion, mistake, or deception of purchasers.

You asked specifically the following:

. . whether the following phrase in
section 548.2(1) (f) 'except nothing in this
paragraph shall prevent the registration of
a mark used in this state by the applicant,
which has become distinctive of the applicant's
goods or services.' is to be applied to sub-
sections (1) (a) through (l)(f) or is merely to
be applied to subsection (1) (f).

You also pointed out that if the exception is applied to
parts (1) (a) through (1)(£f), all marks in those categories
may be registered if the Secretary of State determines that
the mark has become distinctive of the applicant's goods or
services, while if the exception applies only to part (1) (f)
the test whether the mark has become distinctive of the
applicant's goods or services would apply only to a mark that
is primarily a surname. We believe that the latter interpreta-
tion is correct.

If a statute is susceptible to two comnstructions, it is
proper to consider legislative history in searching for the
intent of the Legislature. Builders Land Co. v. Martens,

122 N.W.2d 189, 255 Iowa 231 (1963). Chapter 548 was patterned

after the Model State Trademark Bill which was prepared in 1949
by the United States Trademark Association and which provides in
part as follows:
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SECTION 2. REGISTRABILITY.

A [trademark] mark by which the goods
or services of any applicant for registra-
tion may be distinguished from the goods
or services of others shall not be registered
if it

(a) consists of or comprises immoral,
deceptive or scandalous matter; or

(b) consists of or comprises matter
which may disparage or falsely suggest a
connection with persons, living or dead,
institutions, beliefs, or national symbols,
or bring them into contempt, or disrepute;
or :
(c) consists of or comprises the flag or
coat of arms or other insignia of the United
States, or of any state or municipality, or
of any foreign nation, or any simulation thereof;
or

(d) consists of or comprises the name,
signature or portrait of any living indivi-
dual, except with his written consent; or

(e) consists-of a mark which, (1) when
applied to the goods or services of the
applicants, is merely descriptive or decept-
ively misdescriptive of them, or (2) when
applied to the goods or services of the appli-
cant is primarily geographically descriptive
or deceptively misdescriptive of them, or
(3) is primarily merely a surname provided,
however, that nothing in this section (e)
shall prevent the registration of a mark used
in this state by the applicant which has
become distinctive of the applicant’'s goods
or services. The secretary of state may accept
as evidence that the mark has become distinctive,
as applied to the applicant's goods or services,
proof of continuous use thereof as a mark by
the applicant in this state or elsewhere for
the five years next preceding the date of the
filing of the application for registration; or

(f) consists of or comprises a [trademark]
mark which so resembles a [trademark] mark or
trade name previously used in this state by
another and not abandoned, as to be likely,
when applied to the goods or services of the
applicant, to cause confusion or mistake or to
deceive. [Emphasis supplied.]
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See Gilson, Trademark Protection and Practice, Vol. 2,

§ 601.03 (1982).

. Parts (a) through (d) of § 548.2 are almost identical
to parts 2(a) through 2(d) of the Model Act. However, the
Iowa Legislature deviated from the Model Act by making two
parts, (e) and (f), from the Model Act's part (e). In doing
so, the Legislature clearly changed the scope of the excep-
tion clause from the narrow exception in part (e) of the Model
Act. We must determine whether the Legislature intended to
broaden or further narrow the scope of the exception clause.

The Bill Drafting Guide which was issued for use in
preparing bills introduced during the Sixty-Third General
Assembly directed that divisions of Code sections be cited in a
certain manner in the body of the bill:

Divisions of Code sections are cited as follows:

Name Example
Section . 136.3
Subsection 2
Paragraph a
Subparagraph (3

Bill Drafting Guide, 63rd G.A., pp. 16-18.

It is reasonable to assume that the Legislature was aware of
the drafting guidelines when structuring § 548.2 and that it
knew that § 548.2(1)(f) would, according to the guidelines, -
be cited as '"Section 548, Subsection 2, paragraph f.'" There-
fore, when it stated "except nothing in this paragraph" the
Legislature must have been referring to the lettered part in
which the clause was located, thereby further narrowing the
exception clause. If the Legislature had intended to broaden
the applicability of the exception clause when altering the
Model Act, it could have said "except nothing in this section'
or '"'except nothing in this subsection."

A broader reading of the exception clause could require
the Secretary of State to register marks that were in deroga-
tion of public policy. For example, if the clause were
construed to apply to all of § 548.2(1), a mark that becomes
distinctive of the anplicant's goods or services may be
registered even if it consists of immoral, deceptive, or
scandaious matter or matter which may disparage, bring into
contert or disrepute, or falsely suggest a connection with
persc:.:. It is unlikely that the Legislature intended such
a resudit. :
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In conclusion, since the Legislature used the phrase
"except nothing in this paragraph . ", when it could
have used language requiring a broader application, the
phrase applies only to the lettered part in which it is
found. A comstruction resulting in a broader applica-
tion of the exception clause would conflict with legislative
drafting guidelines and with public policy.

Sincerely, , /f } /.5 /’!
—Y > . . \\ i g A ?
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PATRICIA J. McFARLAND S

Assistant Attorney General
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STATE OFFICERS AND DEPARTMENTS. Department of Substance
Abuse. Involuntary Commitment of Substance Abusers. Iowa
Code §§ 125.75, 125.82, 613A.4 (1983). A county attorney
who brings an action for involuntary commitment or treatment
of a substance abuser wmust file a verified application with
the clerk of court. The county attorney has no duty to
appear at a commitment hearing involving an application for
commitment or treatment filed by au interested person other
than the county attorney and not joined in by the county
attorney. Principles of law governing county attorney
immunity, as well as the provisions of Iowa Code Chapter 613A,
especially § 613A.4, apply to actions filed by a county
attorney for the involuntary commitment or treatment of a
substance abuser. Neither legislative history nor language
in the new Iowa Code provisions governing the involuntary
commitment or treatment of substance abusers provides
guidance on when a county attorney should consider the
filing of an application for involuntary commitment or
treatment of a substance abuser. (Freeman to Andersen,
Audubon County Attorney, 3/8/83) #83-3-7(L)

March 8, 1983

Mr. Brian P. Andersen
Audubon County Attorney
720 1/2 Market Street
Audubon, Towa 50025

Dear Mr. Andersen:

You have requested an opinion from our office regarding
recent revisions in the law governing the involuntary commit-
ment of substance abusers. You are particularly concerned
with the section of the revised law which provides that an
application for involuntary commitment or treatment may be
filed by the county attorney. Specifically you have asked
the following:

1. For the county attorney to maintain an
action for involuntary commitment, must the
county attorney verify the application?

2. 1If a person other than the county
attorney files an application for involuntary
commitment, does the county attorney have either
a permissive or mandatory duty to appear on be-
half of the applicant at the commitment hearing?
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3. If the county attorney's duties under
the law are not mandatory, what potential lia-
bility does a county attorney face in maintain-
ing such an action?

4. 1Is there any indication of the legis-
lature's intent as to when a county attorney
should institute proceedings for involuntary
commitment?

Your questions will be answered in light of principles of
statutory construction and perceived legislative intent.

Iowa Code chapter 125 constitutes Iowa's Chemical
Substance Abuse law. Prior to recent legislative changes,
however, statutory procedures governing the involuntary
commitment of substance abusers were found at Iowa Code
§§ 229.50-229.53. 1982 Iowa Acts, ch. 1212, House File 2426
(effective July 1, 1982) repealed §§ 229.50-229.53 and
amended Iowa Code chapter 125 to provide for the involuntary
commitment of substance abusers. Iowa Code §§ 125.75-.94
(1983). In so amending chapter 125, the legislature also
substantially changed the earlier statutory provisions
providing for involuntary commitment. For the most part,
procedures governing the involuntary commitment of substance
abusers now parallel the statutory procedures for the invol-
untary commitment of the mentally ill. TIowa Code chapter 229
(1983). 1In doing so, it appears the legislature guaranteed
greater due process protection to alleged substance abusers
than had been provided under the repealed provisions of
chapter 229.

House File 2426, Iowa Code § 125.75 (1983), provides as
follows: _

Proceedings for the involuntary commitment
or treatment of a substance abuser to a
facility may be commenced by the county
attorney or an interested person by filing
a verified application with the clerk of
the district court of the county where the
respondent is presently located or which
is the respondent's place of residence.
The clerk or clerk's designee shall assist
the applicant in completing the application.
The application shall:

1. State the applicant's belief that the
respondent is a substance abuser.
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2. State any other pertinent facts.
3. Be accompanied by one or more of the
following: '

a. A written statement of a licensed
physician in support of the application.

b. One or more supporting affidavits
corroborating the application.

c. Corroborative information obtained
and reduced to writing by the clerk or the
clerk's designee, but only when circum-
stances make it infeasible to obtain, or
when the clerk considers it appropriate to
supplement, the information under either
paragraph a or paragraph b.

At the outset, it must be noted with respect to your ques-
tion on whether the county attorney has a duty to appear on
behalf of the applicant that this section provides that
involuntary commitment or treatment proceedings may be
commenced by the county attorney or an interested person.
Unless specifically provided for otherwise, the use of the
word ''may' in a statute confers a power while the use of the
word ''shall' imposes a duty. Iowa Code § 4.1(36)(a), (o).

Furthermore, unless a contrary legislative intent
appears, when the word "or'" is used, it is presumed to be
disjunctive rather than conjunctive. Kearney v. Ahmann, 264
N.W.2d 768, 769 (Iowa 1978). Nothing in House File 2426
indicates an intent on the part of the legislature that the
word "or" in section 3 should be read in the conjunctive
rather than the disjunctive sense. 1If the legislature had
meant that an application should be filed by the county
attorney and an interested person, the legislature could
have used the word "and" or could have indicated in some
other fashion that the conjunctive use of the word "or"
should prevail. °

Consequently, it appears that House File 2426 antici-
pates that actions may be brought by either the county
attorney or by another interested person as defined by
“section 1 of that House File.l Nothing in that section
indicates that when an interested person files an appli-

L winterested person' is a person who, in the discre-
tion of the court, is legitimately concerned that a respondent
receive substance abuse treatment services. 1982 Iowa Acts,
ch. 1212, sec. 1, H.F. 2426.
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cation for involuntary commitment or treatment that the
county attorney has any duty at all, either mandatory or
permissive, to join in that application or to appear on.
behalf of the applicant at the commitment hearing.

This conclusion is borne out by a reading of other
provisions in House File 2426. The meaning and intent of
any one provision of a statute must be determined by reading
the statute as a whole. Robinson v. Department of Trans-
portation, 296 N.W.2d 809, 811 (Iowa 1980). Section 4
provides, in part, that "[t]he applicant, if not the county
attorney, may apply for the appointment of counsel if
flnanCLally unable to employ an attorney to assist the
applicant in presenting evidence in support of the appli-
cation for commitment." Iowa Code § 125.76 (1983) [Emphasis
added.] Furthermore, section 10(1l) provides: "At the
-commitment hearing, evidence in support of the contentions
made in the application shall be presented by the applicant,
or by an attorney for the appllcant or by the county
attorney if the county attorney is the applicant.' TIowa
Code § 125.82(1) (1983) [Emphasis added.] Also, section 10(3)
states that "[t]he person who filed the appllcatlon .
shall be present at the hearing . . " Towa Code § 125. 82(3)
(1983) These provisions clearly indicate that proceedings
may be maintained by either the county attorney or an
interested person and that if an interested person other
than the county attorney institutes proceedings for invol-
untary commitment or treatment, the county attorney is in no
way required to join in those proceedings or to assist the
applicant in his or her efforts to receivée an order for
commitrient or treatment.

Legislative history would also support this conclusion.
House File 2426, as originally introduced into the legis-
lature, provided that an application for involuntary commit-
ment or treatment was to be filed by an interested person;
the county attorney was not mentioned. H.F. 2426, as intro-
duced, sec. 3, p. 1, 1. 26. After the filing of an appli-
cation, the court, among other things, was to cause copies
of the application and supporting documentation to be sent
to the county attorney for review. H.F. 2426, as introduced,
sec. 5, p. 3, 11. 3-4. 1In addition, the bill provided that
at the commitment hearing, evidence in support of the con-
tentions made in the application shall be presented by the
county attgrney. H.F. 2426, as introduced, sec. 9, p. 6,
11. 18-20. A Senate amendment to the Bill, S-5559, which

2 This process as initially introduced into the legis- .
lature paralleled the present provisions of Iowa Code chap-
ter 229 (1981) on the involuntary hospitalization of the
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was accepted by the House, H-5925, and which was then
further amended by the House, H-5943, amended section 3 to
provide for the fil