STATE OFFICERS AND DEPARTMENTS: Insurance; Securities. §§
502.3(4), 502.3(6), 502.4, 502.5 and 502.11, 1962 Code of
lowa. An Issuer whose only function is issuing stock which
is an exempt security under § 502.4 is not a ''dealer'" within
the meaning of § 502.11.

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

December 30, 1965

Mr. William E. Timmons
Commissioner of Insurance
Insurance Department of lows
State Office Building

LOCAL

Dear Mr. Timmons:
On December 7 you submitted the following questions:

"(1) If securities exempt from registration by
virtue of Section 502.4 are offered and sold by
agent representatives of the issuer, must the
issuer of such exempt securities be registered as
a dealer and must the agent representatives be
registered as salesmen?

"(2) If securities exempt from registration by
virtue ‘of Section 502.4 of the Code are offered
and sold by the issuer without appointed agents,
must such issuer qualify as a dealer prior to
making an offer of such exempt securities?"

In addition, your letter set out the following paragraphs:

"The only legal interpretation of these concepts
known to this department is to be found at page
84, Opinions of the Attorney General, 1932. This
opinion, which was actually handed down in 1931,
appears to have been reasoned from a factual situ-
ation which envisioned using hired agents to dis-
tribute securities, a situation which would fall
within question 1 of our opinion request.

"From an administrative standpoint, the department
feels that requiring the registration of issuers
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of exempt securities, either as a dealer or issuer-
dealer, is not feasible or consistent with the lowa

. Securities Law. This is particularly true in dis-

tributions which do not involve appointed agents.
(See question 2 of our opinion request)

"The continued existence of the 1931 Attorney Gen-
eral's Opinion in its present broad form presents

the department with a number of practical problems
many of which involve non-agent cases. The cita-

tion of a few examples may be helpful.

"Example 1. XYZ Church wishes to sell bonds ex-
clusively to the members of the congregation in
order to finance a new addition. Under the 1931
opinion XYZ .Church would have to register as a
securities dealer even though the bonds are
exempt from registration.and will not be sold
through appointed agents.

"Example 2. X Manufacturing Company, whose secur-
ities are listed on the New York Stock Exchange
(exempt securities), for incentive purposes wishes
to sell a few shares of stock to its wholesale
representatives in lowa. The 1931 Opinion would
require dealer registration of X Manufacturing
Company, even though the only offer of sale is by
mail with no appointed agents representing the
issuer in lowa.

"Example 3. Y Lodge wishes to pay off its real
estate mortgage by selling long term unsecured
notes (exempt securities) exclusively to its
members. Applying the 1931 Opinion, Y Lodge would
be required to register as a dealer even though
the lodge does not employ agents to offer the
notes.

"It should be noted that dealer registration is

rather burdensome, particularly for those who are

not actually in the securities business. For in-
stance, the Code and departmental policy requires that
all such applicants file a bond, submit audited
financial statements, pay an annual registration

fee of $50.00 and, in certain cases, submit to
qualification examinations."
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The basic problem which your questions present is a determination
of the meaning of the language in the first and last paragraphs of
Section 502.11, 1962 Code of lowa. They read as follows:

""Registration of dealers and salesmen. No dealer ,
or salesman shall engage in business in this state as
such dealer or salesman or sell any securities in-
cluding securities exempted in 'section 502.4, except
in transactions exempt under section 502.5, unless

he has been registered as a dealer or salesman in

the office of the commissioner of insurance pursuant
to the provisions of this section.

* * *

"Any issuer or owner of a security required to be
registered under the provisions of this chapter, sel-
ling such securities except in exempt transactions as
defined in section 502.5, shall be deemed a dealer
within the meaning of this section and required to
comply with all the provisions hereof, but such
issuer or owner shall be required to pay only one

fee which shall be either the fee for registration
of the security or for dealer's registration, which-
ever is the greater, and the issuer shall not be
required to furnish the bond herein prescribed."

The last paragreph of Section 502.1] was formulated by Chapter 10,
Section 11, of the Acts of the L3rd General Assembly in 1929. At
that time this paragraph read as follows before subsequent amend-
ments:

"Any issuer of a security required to be registered
under the provisions of this act, selling such secur-
ities except in exempt transactions as defined in
section 5 hereof, shall be deemed a dealer within the
meaning of this section and required to comply with
all the provisions hereof, but such issuer shall be
required to pay only one fee which shall be either
the fee for registration of the security or for
dealer's registration, whichever is the greater, and
shall not be required to furnish the bond herein
prescribed."

The plain meaning of the statute, of course, is the basic consider-
ation in statutory interpretation. 1n re Klug's Estate, 251 lowa
1128, 104 N.W.2d 600 (1960). By reading the last paragraph of
Section 502.11 in the light of what it was prior to its amendment
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it is apparent that the section must be read to mean that any
"issuer of or owner of a security that is required to be regis-
tered under this chapter who sells such security, except in a
transaction under Section 502.5, shall be deemed a dealer and
shall be required to comply with this section. |[If an issuer

is deemed to be a dealer, the first paragraph of Section 502.11
would then apply. The effect of the last paragraph of Section
502.11 must be considered in the light of Section 502.4(L)
which reads as follows:

"502.4 Exempt securities. Except as hereinafter
otherwise provided, the provisions of this chapter
shall not apply to any of the following classes of
securities:

* K %

"L. Any security issued by a corporation, organized
exclusively for religious, educational, fraternal, or
reformatory purposes and not for pecuniary profit, and
no part of the net earnings of which inures to the
benefit of any private stockholder or individual."

From the language of Section 502.h4, particularly in the first
phrase, it is apparent that exempt securities under that section
are not required to be registered under the provisions of this
chapter and, therefore, the language as contained in the last

paragraph of Section 502.1] was meant to exempt issuers or
owners under Section 502.4 so that they would not be considered
to be dealers. |If they are not to be considered to be dealers.

they are not governed by the first paragraph of Section 502.11,
unless they actually engage in the business of selling securities.

Therefore, it is my opinion that an issuer whose only function
is issuing stock is not a dealer because of the language of

Sections 502.4 and 502.11. However, the first paragraph of
Section 502.11 does require people who engage in the business
of selling certain securities, including exempt securities,

to register. This would include agent representatives if they
are in fact '"dealers'" or '"salesmen'' as included in the defini-
tion section of Sections 502.3(4) and 502.3(6). A salesman

is defined as follows:

"'Salesman' shall include every natural person,
other than a dealer, employed or appointed or auth-
orized by a dealer or issuer, to sell securities

in any manner in this state. The partners of a
partnership and the executive officers of a corpora-
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tion or other association registered as a “ealer
shall not be salesmen within the meaning of this
definition."

It is obvious from this language that a salesman working for
an issuer selling exempt securities would have to register,
whereas the issuer himself would not have to register.

It is apparent that the Attorney General's opinion of 1931,
which is cited as 32 OAG 8L, appears to be reasoned from the
standpoint of agent solicitation and so far as it conflicts
with this present opinion, it is hereby withdrawn.

Respectfully submitted,
/s/ Timothy McCarthy
TIMOTHY McCARTHY

Solicitor General
State of lowsa

ew



CITIES AND . TOWNS: Effect of repeal of statute authorizing a
"housing commission. § 403A.5, 1962 Code of lowa; Chapter 33k,
Acts of 61st G.A. Repeal of § 403A.5, Code of 1962, which
authorized the establishment of @ municipal housing commission,
operated ipso facto to repeal any municipal ordinance creating
such commission and to abolish any offices provided for. Such
repeal and re-enactment thereof as Chapter 334, Acts of 6lst G.A.,
results in the requirement for election as provided in Chapter 33L.

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

December 30, 1965

Honorable Gene W. Glenn
State Representative
Rural Route 7

Ottumwa, lowa

Dear Mr. Glenn:
Reference is herein made to yours of the 10th inst., in which
you submitted the following:

"By resolution of the Ottumwa City Council, November 22,
1965, a new authority designated the .'Low Rent Hous-

ing Agency of the City of Ottumwa' was created, and an
ordinance establishing its predecessor 'The Ottumwa
Housing Commission' a year earlier was repealed. Under
the provisions of Section 403A.25, Code of lowa, 1962,
the electors of Ottumwa had earlier approved participa-
tion in the low-rent housing program.

""The new authority was created under the provisions
of Senate File 9, an amendment to Chapter 403A, Code
of lowa, 1962, by the 6ist General Assembly. Section
2, Senate File 9, provides in part that 'any such
agency shall not undertake any low-rent housing pro-
ject until such project has been approved by a
referendum as provided in section four hundred

three A point twenty-five (403A.22).' Section 4,
Senate File 9, further provides in part that 'no
municipality nor any low-rent housing agency shall
proceed with the acquisition of any property for,

or with the erection or operation of any low-rent
housing project unless authorized by a vote of at
least fifty (50) percent of the electors of such
municipality voting on the proposition at any regu-
lar, primary or general election or by special
election called by the governing body of the muni-
cipality.'

66-1-2



Honorable Gene W. Glenn -2- December 30, 1965

"Following the repeal of the ordinance establishing
‘The Ottumwa Housing Commission' and creation of 'Low
Rent Housing Agency of the City of Ottumwa,' the
Mayor and Council then appointed three members of
'"The Ottumwa Housing Commission' to the 'Low Rent

Housing Agency of the City of Ottumwa.' Two other
members of 'The Ottumwa Housing Commission,' whose
terms did not expire until 1966 and 1969 respect-

ively, were not appointed to the new agency. A fur-
ther resolution approving and ratifying all actions
of 'The Ottumwa Housing Commission' was adopted by
the City Council.

"I request an opinion in the following specifics:

"1. Is it necessary that a new election be held
under the provisions of Section L03A.25, Code of
1962, as amended, for the 'Low Rent Housing Agency
of the City of Ottumwa' to proceed further with
acquisition of building sites and construction of
units? '

"2. May the new agency increase the number of units
planned to be constructed by 'The Ottumwa Housing
Commission' without a new election, and/or hearings
by the new agency?

<

"3. May members of 'The Ottumwa Housing Commission,'

whose terms are not expired, be replaced without

notice and hearing by repeal of an ordinance es-

tablishing said commission, and creation of a suc-

cessor 'Low Rent Housing Agency of the City of

Ottumwa?!'" ‘

1. Insofar as your third question is concerned, based upon the
foregoing facts, | am of the opinion that the ordinance repealing
the establishment of the Ottumwa Housing Commission and adopted
November 22, 1965, is a nullity and of no force and effect. Accord-
ing to authority, repeal of a statute under the authority of which
an ordinance was adopted, operated also ipso facto as a repeal of

the ordinance. Section 403A.5, Code of 1962, was repealed by Chap-

ter 334, Acts of the 61st General Assembly.
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Sutherland Statutory Construction, paragraph 2023, has this to
say with respect to this situation:

"As a municipal ordinance draws its authority from a
statutory enactment, the withdrawal of the authorita-
tive enactment by specific provision or by implication
from subsequent legislation upon the subject matter
operates to repeal any ordinance which was dependent
upon the repealed statute for its existence.'

Insofar as such repeal of an ordinance is concerned, the view
of this department, as far as offices are concerned, was set forth
in 1907 where the Report of this department for that year at page

#5 stated:

"It is a well settled rule of law that the repeal of
a8 statute creating an office abolishes the office.
Throop on Public Officers, sec. 30h4; Chandler v.
City of Lawrence, 128 Mass. 215,

"Under this rule all of the offices created by sec-
tion 7 of the act of the thirtieth general assembly
are abolished by its repeal, and the tenure of
office of the officers named therein expired when
the law repealing that section went into effect.

"The act became a law on the 12th day of April, 1906.

"At that time the tenure of office of all officers
named in section 7 terminated, and the persons who
had previously thereto filled the offices therein
named ceased to be such officers. |t follows,
therefore, that wherever any of the offices named
in section 7 of the act of the thirtieth general
assembly are re-created by the acts of the thirty-
first general assembly, the office so re-created is
in effect a new office and must be filled by a new
appointment made in the manner provided by the act
of the thirty-first general ‘assembly."

On the basis of the foregoing, | am of the opinion that upon

the repeal of Section LO3A.5, Code of 1962, the offices of members of
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the Ottumwa Housing Commission were abolished. No one has a
vested interest in.a public office.

2. Insofar as your first and second questions are concerned,
it is to be observed that by Senate File 9, Acts of the 6ist General
Assembly, Section LO3A.5, 1962 Code of lowa, was repealed and a- sub-
stitution made therefor. This constitutes a substantial re-enact-
ment of the repealed Section 403A.5. In such situation the result
is the same as if no repeal had been effected. The pertinent rule
is stated in Sutherland Statutory Construction, Section 2035, to-
wit:

"The re-enactment of a statute which has been repealed

by specific provision or by implication from later

legislation upon the subject matter invalidates. the

previous repeal and restores the statute to effective

operation. When, however, an existing statute is re-

enacted by a later statute in substantially the same

terms, a repeal by implication is effectuated only of

those provisions which are omitted from re-enactment,

while the unchanged provisions which are reiterated

in the new enactment are construed as having been
continually in force."

-This rule would have applicability to your questions and election
thereafter would not be required were it not for the fact that the
re-enacted statute, Chapter 334, Section 4, Acts of the 6Ist General
Assembly, provided, in addition to the repealed statute, that:

"No municipality nor any low-rent housing agency shall

proceed with the acquisition of any property for ... any

low-rent housing project unless authorized by a vote of

at least fifty (50) percent of the electors ...."

Such power does not appear to exist in Section 403A.5 and, in addition,
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it appears that Chapter 334, Section L, provides that in such
election the form of the question submitted.shéll include the
power to ''specify the maximum number of housing units in said
project." -The question shall also include whether the municipality
shall proceed with the acquisition of any property for any low-
.-rent housing project.
| am of the opinion, therefore, - -that the answer to your
first questidn is in the affirmative and the answer.to your second
question is in the negative. These questions shoqld be submitted
. to the electors at an election as prﬁvided for in Section 4,
Chapter 334, Acts of the 6lst General Assembly.
Very truly yours,
" /s/ Oscar Strauss

OSCAR STRAUSS
First Assistant Attorney General

ew



SCHOOLS: School bus drivers. Sections 321.1(27), 321.177,
321.375, 321.376, 1962 Code of lowa, and Chapter 274, Acts of
the 61st G.A. The provisions of Chapter 321, 1962 Code of lowa,
apply indiscriminately to private as well as public school bus
cperators and both having an @pproved driver's education pro-
gram may be licensed at the azge of sixteen years.

>tate of lowa
DEPARTMENT OF JUSTICE
Des Moines

January 14, 1966

Mr. Earl T. Klay
~ Sioux County Attorney
Orange City, lowa

Dear Mr., Klay:

This is in reply to your request for an opinion on the following
question:

In regard to Section 321,375, 1962 Code of lowa, and
Chapter 274, Acts of the 6lst General Assembly, at
what age may an individual operate a school bus in
lowa?

The answer to this question is dependent on the statutory inter-
pretation of Chapter 321, 1962 Code of lowa.

Under -the provisions of this Chapter, specifically, Section 321,376,
1962 Code of lowa, it was stated prior to amendment by Chapter
274, Acts of the 61st General Assembly, that:

"The driver of every school bus shall have a
regular or special chauffeur's license issued
by the department of public safety, and in
addition thereto, must hold a school bus
driver's permit issued by the department of
public instruction,

""Notwithstanding the provision of subsection

2 of section 321,177, the department of public
safety is hereby authorized to issue a special
chauffeur's license to a person sixteen years
of age to operate a school bus on request of
local school board and recommendation of the
state superintendent of public instruction,
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Following the enactment of Chapter 274, 321,376, 1962 Code of lowa
was amended to read as follows:

"The driver of every school bus shall have a
regular or special chauffeur'!s license issued
by the department of public safety, and in
addition thereto, must hold a school bus
driver's permit i ssued by the department of
public instruction,

""Notwithstanding the provision of subsection

2 of section 321.177, the department of public
safety is hereby authorized to issue a special
chauffeur's license to a person sixteen or
seventeen years of age, if such person has
successfully completed an approved driver's
education course, to operate a school bus on
request of local school board and recommenda-
tion of the state superintendent of publlc
instruction,

Section 321.375, 1962 Code of lowa, as amended by Chapter 27L,
Acts of the 6lst General Assembly must also be considered, Prior
to amendment, this provision stated:

"The drivers of school busses must: (1) be at
least sixteen years of age, (2) be physically
and mentally competent, (3) not possess per-
sonal or moral habits which would be detri-
mental to the best interests of safety and
welfare of the children transported (k) have
an annual physical examination and meet all
established requirements for physical fitness,

"Use of alcoholic beverages or immoral conduct
on the part of the driver shall automatically
cancel his contract and his re-employment for
the balance of the year is hereby prohibited."

By Chapter 274, Acts of the 61st General Assembly this provision
was amended to read as follows:

"The drivers of school busses must: (1) be at
least eighteen years of age, unless such person
has successfully completed an approved driver
education course, in which case, the minimum
age shall be snxteen years, (2) be physically
~and mentally competent, (3) not possess per-
sonal or moral habits which would be detri-
mental to the best interests of safety and
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welfare of the children transported, (&) have
an annual physical examination and meet all
established requirements for physical fitness.

""Use of alcoholic beverages or immoral conduct
on the part of the driver shall automatically
cancel his contract and his re-employment for
the balance of the year is hereby prohibited."

In Tight of the language of the Code, prior to and following amend-
ment of these sections, and from the plain meaning of the statute
which is-to govern unless a contrary intent is shown, Case v,
Olsen, 234 Jowa 869, 14 N.W.2d 717 (194L), it is evident that a
school bus driver must: (1) have a chauffeur's license; and (2)
have completed an approved drivers education program in order to
have such license at the age of sixteen years,

Furthermore, it can be witnessed in the statutory language that
the legislature has not seen fit to delineate between public and
" private school bus operators, The reason for such lack of dis-
tinguishment between public and private schools is due to the
fact that the inquiry is presently directed to the motor vehicle
law of the State of |owa, rather than the school laws, as can be
seen from the general tenor of Chapter 274, Acts of the 6lst
General Assembly.

Continued support for Chapter 274, applying equally to public and
private schools may be found in an opinion from this office in 56
OAG L4, Therein it was stated:

"For the purpose of Chapter 321, Code of l|owa

1954, (Motor Vehicles and Law of the Road) the
following definition appears in subsection 27

of section 321.1 ’

i1iSchool Bus'' means every.vehicle oper-
ated for the transportation of children
to or from school, except privately
owned vehicles, not operated for com-
pensation, or used exclusively in the
transportation of the children in the
immediate family of the driver.,!

"The foregoing definition does not exclude pri-
vate school buses, |t follows that unless the
context of any specific provision of the chap-
ter relating to school busses connotes other-
wise, the provision will apply to busses of
both public and private schools,”
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Under the present 321.1(27),. 1962 Code of lowa, the same definition
of school bus appears. Hence, the 1956 opinion from this office is
in full force and effect.

Therefore, it is our opinion that the provisions of Chapter 321,
1962 Code of |owa, as amended apply indiscriminately to private
as well as public school bus operators and that both, if they
have completed an approved driver's education program may be
licensed at the age of sixteen years,

Very truly yours,

Eopand %&m

RICHARD THORNTON
Assistant Attorngy General

nl




COUNTIES AND COUNTY OFFICERS: A County Attorney may, with the =
approval of the County Board of Supervisors, maintain an investi-
gator to supplement his staff for the purpose of investigating
applicants and recipients of the various State Welfare programs.

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

January 19, 1966

e

Pr. Rey A. Fenton -
Polk County Attorney

Court Hausce

2es Molnes, lowa

Bear Mr. Fentons

This is in answer to your letter of Uctober 22,
1655, whereln you requested an opinfon on the Following
question:

#oges a casnuy board of supervisors have
the suthority o hire and mainkasin an Investi=
gator to supplement the county attorney®s
staff for the purpose of Investigating the
activitles of the appiicants and reciplients
of the various state welfare programst¥

Section 336.2{1}), 1562 Code of bowa, provides:

#it sholl be the duty of the aounty
ctorney Lo

a{i} ﬁ?%?ﬁeatﬁy enforce oF causé to be
enforced In his county, ali of the lows of
the state, actions Tor & visiation of which
may be commenced or psossccuted In the name
of the state of fowa, or by him as county
attorney, axcept 23 cthorwlse sseclially pro- -
ks 3 dud‘ "

On WJuly 3, 1835, an unofficial Ietter epinion was

~Issued by the Attorncy C&nﬂraiﬂs office with réegard to the

following questions
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“"Buring the year 1934, warrants totaling
51,715.00 were drawn in favor of the Polk County -
Attorney for payments made by him to alleged

- criminal investigators.
. "} can find no provision in the Code of
towa which would authorize such payments.

HScetion 5184 of the 1931 Code provides
for criminal investigation to be made by the
Sheriff when so requested in writing, and the
Sheriff is required to file a detailed, sworn
statement of his expenses, accompanied by the
written order ofthe County Attorney before the
Board of Supervisors can audit and allow his
claim. .

MSection 5146 of the 1931 Code also provides
that each warrant issued by the auditor shall
be made payabie to the peyrsen performing the
service, :

"t would, therefore, seem that these pay=-
ments are not only unauthorized but In direct

- viofation of Sectien 5140 of the 1931 Code.

#Rindly advise.¥

In response, this office stated:

_ "t is true that Section 5184 of the Code
/row section 337.4/ suthorizes a sheriff to

rake special investigations of alleged in-
fractions of the law when so directed in writing by
the County Attorney. This section simply adds an
additional duty to the sheriffis office under
certain conditions, This statute does not ex =
clude other investigations that might be necessary
to be made for the purpose of enforcing the
criminal laws of the state by the County Attorney
and in accordance with the expressed duty of the
County Attorney is Jas/ contained in paragraph 1
of Section 5180 of the 1935 Code of lowa, /now
Section 336.2({1) which is as follows, to~wit:

Y, . . /Section 336.2{1) quoted/ . , .T

- -

¥This section of the Code makes it the express
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duty of the County Attorney to dillgently
enforce or cause to be enforced the criminal
Taws In his jurisdiction. it is the general
rule of law that wihere a county official has
express authority to do or to perform a

certaln duty, he necessarily has the additional
implied authority to incur necessary expense for
the purpose of carrying out and administering
his duties as expressly provided Ffor.,"

Op. Atty. Gen., 1936, 521,522.

The lowa Supreme Court has yet to speak with re-

gard to the impiied powers of pubilc officials as such, but

it was stated in State v. ?o!son,(%ﬁsi}, 248 towa 733, 82

Nw 2d 105:

.generally

3 -

B4 prosecuting attorndy should use his
best efforts to represent the State, vigorously
and forcefully, in presenting its case within
the bounds of proper legat procedura.®

On the subject of implied powers, it is the
accepted principle that:

¥The duties of 2 public office include all
those which fTairly lie within its scope, those
which are essential to the accomplishment of
the main purposes for which the office was
¢reated, and those which, although incidental
and cellateral, are cermane to, or ssem to
promote or benefit, the accompiishment of the
principal purpose.®

Am. Jur, Public Officers, Section 250, p.69

i believe it is sufficiently ciear that without the

power to thoroughly and effeciiveiy investigate alleged in-
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fréctions of the law, it would be virtually impossible for a
county attorney to Mdiligently enforce or causé to be enw
forced® the laws of the State of fowa,
The welfare programs of the Stafe each contaln
punitive provisions in the event a fraud is perpetrated by
"8 recipient or other person when truth and veracity are

essential and required. Section 239.14, 1}

o

62 Code of fowa,
concerning Aid to Dependent Chilidren, states:

myhoever obtains, or attempis to obtain,
or aids or abets any person to obtain, by
means of a wilifully false statement or re-
presentation, or by impersonation, or any
frauduient device, any assistance under this
chapter to which the recipient is not entitled,
shatl be guilty of a misdemcanor, and upon
conviction thereof, shall be punishable by
fine, not exceeding five hundred dellars or by
imprisonment in the county jeil for not more
than three months, or by both such fine and
imprisonment.¥ {emphasis added)

Sfmi!ar‘provisions concerning other weifare programs ares
Section 2k1,19, Ald to the Blind; Section ZhlA.12, Aid to
Disabled Persons; Sections 2L9.46 and 249,47, 0ld Age
Assistance; and Section 249A.15, Medical Assistance for

the Aged, to list only the wost pfem?nent. While the
termino!cgy and severity of the penalty may Qafy from section
to section, each make~aﬂ.§ﬁdictab1e misdemeanor the mark of

violation,
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-~

In summary, by viriae of Section 336.2{3}, the
County nttaréey°s office of ecach céunty is commissioned by
the General Ass énb¥¥<ﬁf lowa to *diligently enforce® the
penalty prnﬁis%ens of each welfare prograﬁ; and according
to the authority above quoted, it Is clear that the county

vtﬁfiﬁy, in carrying out his statutory duty, has at Tsast

zbe implied pv;er te institute and perform Investigations
when nﬁcessary, The remaining question is, thersfore, who
has the authsrity za'hire\aﬁdima%nﬁa%n such an fnvestligator
to suppiemént the County Att@ﬁn&yfs staff.

Section 3%1.1, 1 52«Cﬁu€ :of lowa, pravides:

#Each county auditor, {reasurer, recordes,
sheriff, county atiornay, clerk of the district
- ceurt, may, with the approval of the board of
SURGIVISOrs, appoint ong or move deputies or
K assistants, respectivelyy not hﬁxd&ng a county
office, for whose acts he shali be responsible.
The number of doputies, assistants, and clerks
For cach office shall be determined by the
_ ; board of suoyrviscyg, and such pumber together
- with the approval of each apnaintmﬂni shall be
by resolution sade of record in the proccedings
of such board. v

Chaguer 209, Section 2, 6% 5t GoA. states !ﬁ'

pertinent p:a g4
"ihe county sttorney shall also receive his
necessary and actual expenses incurred in attend=
!ﬁg upon hiy official dut1ﬁ¢ oiher thon his
- residence and county seat, which shall be eredited
awé allowed by the board. c? supervisers of the
county.




Mr. Ray A. Fenton . =b- Jan, 19, 1966

lﬁ,accordance wi th the foregoing, it ig the
“opinien of this office that a county:attorney ma%, with the.
apbrova! of the county board of supervisors, hire and main-
tain an investigator to supplement his staff for the purpose
of. investigating applicants and reciplents of the various !

state welfare programs.

Very trufy-yaurs,

WILLEAM N, KOSTER
Special Assistant Attorney General

S p ) : . R



ROADS AND HIGHWAYS: Board of Supervisor's duty to repair and main-
tain. §§ 4.1(5), 306.2, 306.3, 309.67, 1962 Code of lowa. Board of
Supervisor's duty to repair and maintain a dedicated highway is de-
pendent upon whether there was an acceptance of the dedication by

‘the public; such acceptance being a prerequisite to the existence

of a public road as defined in §§ 4.1(5) and 306.2, 1962 Code of lowa.

State of lowa
DEPARTMENT OF JUSTICE -
§ Des Moines

January'25, 1966

Mr. Arlten F. Hughes
Attorney at Law
Mount Ayr, lowa

Dear Mr.‘Hughes:
Your.letter of December 13, 1965, presents the following proposition:

""Land in Riley Township was deeded to Riley Town-
ship for cemetery purposes prior to the year 1900.
At that time, and at later dates, deeds were made
to Riley Townshlp for a strip of land twenty-five
(25) feet in width, which would extend from a
"public road three- eughths (3/8) of one (1) mile
north of the cemetery down to the cemetery, and
for all years subsequent to these deeds of the
“twenty-five (25) foot strip, this said strip has
been used as access by the public to the cemetery.

"As of now, the twenty-five (25) foot road has

suffered wash-outs and brush and trees have

grown into the same so as to make it impassable

wi thout some grading and clearing work. The

Trustees of Riley Township have requested the

Ringgold County Board of Supervisors to provide

the necessary maintenance for this twenty-five

(25) foot road as a publ|c highway. The Board

of Supervisors question whether or not this

twenty-five (25) foot strip is a public highway,

‘and a part of the Secondary Road System of

Ringgold County, .lowa, so as to justify their

expendi ture of labor and material for maintenance

oF this twenty-five (25) foot road."
Your 1nqu:ry is directed to the question of whether a strip of land
deeded to a township for access to a township-owned cemetery comprises
a part of the Secondary Road System of a county.

Sections 306.4, 306.12 and 306.20, 1962 Code of lowa, prov1de for
the establishment of roads and hlghways by statute; however they
may be established also by common lTaw dedication by the owner as
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evidenced bZ the cases of Henry Walker Park Association v. Mathews,
249 lowa 1246, 91 N.W. 2d 703 (1958); City of Sioux City v. Tott,
2LL4 |owa 1285 60 N.W. 510 (1953); Dugan v. Zurmuehlen, 203 lowa .
1114, 211 N.,W. 986 (1927); Baldwin V. Herbst, 5L Towa 168, 6 N.W.
257 (1880)

A dedication is a devotion to public use of land, or an easement in
it. In order to constitute an effective dedication, there must be
present an intent on the part of the owner coupled with a setting
aside of the physical property for public use in praesenti which
constitutes an offer and there must be an acceptance of the dedica-
tion. De Castello v. City of Cedar Rapids, 171 lowa 18, 153 N.W.
353 (1915); 56 0.A.G. 29.

An offer of dedication to bind the dedicator need not be accepted
by the governmental body, but may be accepted by the general public.
Henry Walker Park Association v. Mathews, supra., Wolse v. Kemler,
228 lowa 733, 293 N.W. 322 (1940). Although the last burial in the
cemetery in question was in approximately the year 1940, the cem-
etery is still open to use by the public generally, as stated in
Henry Walker Park Association v. Mathews, supra. This is evidenced
by the fact that members of the general public go into the cemetery
on Memorial Day and other occasions for the purpose of decorating
and providing upkeep for the graves of their families. It is said
that 'the road is open to public use! means to all those who have
occasion to use it. Henry Walker Park Association v. Mathews, supra.

It must be determined from the particular facts whether there has
been a dedication of the twenty-five (25) foot strip of land and an
acceptance of the dedication by the public. 1f, from the facts, it

is determined that there has been a dedication accepted by the public,
and there is in existence a public road as defined in Sections E

(5) and 306.2, 1962 Code of lowa, and 56 0.A.G. X, then such a publlc
road is part of the secondary road system and is under the jurisdic-
tion and control of the Board of Supervisors, as provided in Section
306.3, and they are charged by Section 309.67 with the duty of re-
pair and maintenance of said road.

That there was such a dedication can not be questioned by the facts,
the land was deeded to Riley Township for cemetery purposes and was
used for general public since that time as it was deeded to provide
access to the cemetery. The question as to whether or not the road
has been accepted by the public can also be answered in the affirm-
ative due to the road being there for use of anyone who had occa-
sion to'use it and it, in effect, is being so used.

With the above conclusions in mind, it can be reasonably stated that
the Ringgold County Board of Supervisors can legally repair and
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maintain this roadway as a part of the secondary road system of
Ringgold County and, in fact, has a duty to do the aforesaid. -

YMOND T. WALTON
Special Assistant Attorney General

o
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COUNTY -AND - COUNTY OFFICERS: -County Boards of Superwvisors. - Ad-
mi-ssion of a person to 2 Hospital-School for Mentally.Retarded. -
Chapter 252A,. 1962 Code of-lowa; §§ 3,14515,61,78,79, -and-81, -
Chapter 207, Acts of the 61st G.A. (1) Until.a person is able to
be received .in a hospital-school,  the responsibility and proper:
placement for said person is mandated to the County Board of
Supervisors. (2) The parents of a child who is placed in a foster
home until he may be received by a hospital-school pursuant to
-Sec. 15 of Chapter 207, would not be liable for any of the '‘costs"
of the '"care'" for said child.

State of lowa
" DEPARTMENT OF JUSTICE
Des Moines ]

. January 25, 1966

Mr. Ray A. Fenton
Polk County Attorney
Room 406 Court House
Des Moines, lowa

- Dear Mr. Fenton:

This is in response to your request for an opinion concerning
Chapter 207, Acts of the 6lst G.A., relating to mentally re=
tarded persons and reads as follows: ' :

"I have received a letter from Mr. B. E. Newell,
Polk County Supervisor from the Lth District,
asking that | obtain an Attorney General's Opin=-
ion regarding a mentally retarded child five
years old, which letter reads as follows:

"'This morning an attorney appeared before the
Board representing a client who has a mentally
retarded five year old child. This child has
been to Woodward and evaluated and is eligible

" for admission to Woodward. However, they have
had a policy not to accept a child under six
years of age unless the circumstances are ex-
treme. After reading the history of the child,
| think it could certainly be classified as ex-
treme. -

"'"However, they say they do not have any room at
Woodward and the attorney stated that it is the
responsibility of the Board of Supervisors to
place the child in a home.

WiWe, therefore, would like an Attorney General's
Opinion as to whether Woodward can refuse the
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admittance of this child; if the statement is
true that it is the responsibility of the Board
of Supervisors to place this child in a home.

[f so, does the Board assume the responsibility
of the child, who has the authority of saying
where it shall be placed, and are the parents
liable for any of the costs for the care and keep
of this child.'" '

Section 1k of Chapter 207 provides for the voluntary admission
QEM?Q;SOn believed to be mentally retarded to a state hospital -
school. : :

Section 3 of Chapter 207 defines hosp}talFschdoF as follows:

"Sec. 3. When used in this Act, unless the con-
text otherwise requires: :

"]. ‘'Hospital=schools' means the Glenwood state
hospi$al-school and the Woodward state hospital=
school .

Section 14 provides:

"The parent, guardian, or other person responsi-
ble for any person believed to be mentally re-
tarded within the meaning of this Act may on
behalf of such person request the county board
of supervisors or their designated agent to apply
to the superintendent of any state hospital=~school
for the voluntary admission of such person either
as an inpatient or an outpatient of the hospital-=-
school. “Aftexr determining the legal settlement
of ‘such person as provided by this Act, the board
of supervisors shall, on forms prescribed by the
board, apply to the superintendent of the hos-
pital=school in the district for the admission
of such person to the hospital=-school. The sup=
erintendent shall accept the application pro-

" viding a preadmission diagnostic evaluation con=
firms. or establishes the need for admission,..
except that no application may be accepted if. .
the hospital-school does not have adequate tac-
11ities avallable or iIf the acceptance will re-
sult In an overcrowded condition.” (ktmphasis
Supplied) -

The Superintendant of the Woodward Hospital=School may not admit
a person if the acceptance will result in an overcrowded condi-
tion. _ _ . '
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The circumstances of the present case indicate there is
"no room'" at the Woodward Hospital-School for this child.

Therefore, the Superintendent of the Woodward Hospital=~School
may properly refuse to admit this child by authority of Sec.
14, supra. ’

Section 15 of Chapter 207, provides for the person who is un-
able to be received in a hospital=-school.

Section 15 provides:

"Sec. 15. [f the hospital-school is unable to re=
ceive a patient, the superintendent shall notify
the county board of supervisors of the county
from which the application in behalf of the pros-
pective patient was made of the. time when such..
person .may be received... Until such time. as the
patient is able to be received by the hospital-...
school, the care of said person shall be provided
as_arranged by the county board of supervisors."
(Emphasis Supplied) ‘

The word 'shall' as used in a.statute is generally construed
to be mandatory. State v. Hanson, 210 lowa. 773, 231 N.W. 428,
1930. '"Care' has been defined as responsibility, charge or
oversight. (Emphasis Supplied). Emery v. Wheeler, 129 Me.
L28, 152 A. 624 (1930).

Until this child is able to be received in a hospital=-school,
the responsibility and proper placement for said child is man-
dated to the county board ofrsupervisors.

In addition, you present the following:

"This poses another question, not specifically.
asked by Mr. Newell. Assuming the county is re-
quired to place this child in a foster home because
of Woodward's refusal to accept this child, is the
county allowed to charge the parents more than the
average minimum cost of the care of a normally in-
telligent, non-handicapped minor of the same age
and sex, as established by the Board of Control?"

.Section 79 of Chapter 207 reads in part as follows:
. P .‘ T T T LR T T T T Y
"Sec..79. The fathér and mother of any person ad-
mitted or committed to a hospital-school as either

an inpatient or an outpatient, and any person,
firm, or corporation bound by contract hereafter

1966
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made for support of such person shall be and
remain liable for the support of such person.
Such person and those legally bound for the
support of the person shall be liable to the
county for all sums advanced by the county to
the state under the provisions of sections
sixty-one (61) and seventy-eight (78) of this
_Act. The liability of any person, other than
the patient, who is legally bound for the sup-
port of any patient under twenty-one (21) years
of age in a hospital=school shall in no instance
exceed the average minimum cost of the care of
a normally intelligent, nonhandicapped minor
of the same age and sex as such minor patient."
(Emphasis Supplied) .

This section refers to the liability of the parents of a per-
son who has been admitted or committed to a hospital-school.

A person placed in a foster home pursﬁant to Section 15 of
Chapter 207 is a '"prospective patient' and has not been ad-
mitted or committed to a hospital-school.

Sec. 61 and 78 referred to in Sec. 79 of Chapter 207 again
pertains to a person who is admitted or committed to a hospital-
school. ’

Sec. 81 of Chapter 207 provides for the liability of the person
who is admitted or committed to a facility forcare.

Chapter 252A of the 1962 Code of lowa is entitled Uniform Support
of Dependents Law. Sec. 252A.3 reads in part as follows:

"T. A husband in one state is hereby declared
to be liable for the support of his wife and
any child or children under seventeen years of
age and any other dependent residing or found
in the same state or in another state -having
substantially similar or reciprocal laws, and,
if possessed of sufficient means or able to
earn such means, may be required to pay for
their support a fair and reasonable sum ac-
cording to his means, as may be determined by
the court having jurisdiction of the respondent
in a proceeding instituted under this chapter.”
(Emphasis Supplied) :
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Chapter 252A, which was enacted in the Acts of the 53rd General
Assembly pertains to a general subject matter concerning the
support of any person who is a dependent.

Chapter 207 of the 6lst General Assembly is a Special Act which
provides for the treatment, training, institution, care, habili=-
tation and support of a mental]y retarded person.

It is a well known rule of statutory construction that where
there is a statute covering a general subject matter and another
statute covering a special part of that subject matter, the spe-
‘cial statute will control and take precedence over the general

_ statute, especially where the special statute was enacted later.
State ex rel Weede v. lowa Southern Utilities Co. of Delﬁwase,
231 lowa 784, 2 N.W.2d 372, (1942).

It would seem then that Chapter 207 of the 61st ‘General Assembly
would apply to our situation rather than Chapter 252A of the 1962
Code of lowa.

It would therefore appear that the parents of a child who is
placed in a foster home until he may be received by the Woodward
Hospital=School pursuant to Section 15 of Chapter 207, Acts of
the 61st G.A., would not be liable for any of the lcosts" of

the ''care'' for said child.

Respectfully submitted,

ROBERT D. BERNSTEIN
Assistant Attorney General

ms .



DRAINAGE- DISTRICTS: Attorneys Fees. §§ 455.2 and 455.166,-1962 - -

Code of lowa. -

Attorneys fees arising out of legal services performed

by way of litigation for a joint drainage district are payable from
the joint drainage district fund. : .

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

January 26, 1966

Winpebago County Board of Supervisors
Winnebago County Court House

Forest- City,

Gentlemen:

lowa

Reference is herein made to the request of December 17

which reads as follows:

"Joint Drainage District 3-11 is the drainage dis-
trict located in Winnebago and Kossuth Counties, and
is under the supervision of the joint boards of super-
visors of Winnebago and Kossuth Counties.

"In 1962 certain repairs or improvements were made to
Lateral 8 in said district, which is located entirely
in Winnebago County and is one of eleven laterals in
the district.

"In connection with certain litigation arising out
of this repair or improvement, the drainage district
has become indebted to their drainage attorneys for

services

in connection with this litigation. The

Winnebago County Board of Supervisors wishes to know
whether this expense for legal fees should be
charged to said Lateral 8 or to the entire district.

"The Tit

igation involved the following matter: No

notice of the repairs or the improvement (the trial

court he
ment was

1d that whether it was a repair or an improve-
‘immaterial) was given to the property owners

benefited, nor was notice given them of the subsequent
assessments which were levied upon their properties.

Section
given. if
original

L55.135 provides that such notice shall be
the cost of the repair exceeds 50% of the
total cost 'of the district' (or if an

improvement, more than 25% of such cost). The trial

court he

ld in a suit by the property owners to enjoin

collection of the assessments, that these percentages
should be applied as against the original cost of
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Lateral 8 rather than against the original cost of the

joint drainage district, and accordlngly, all the as-

sessments were void.

This matter is now on éppea1.to the Supreme Court.

This litigation is not directly involved in the question

which | have asked above, but you may feel that it has

some bearing on the matter. The specific question :

which the Board wWishes to know at this point is whether

these counsel fees should be charged to the Lateral or

to the Joint Drainage District.”

What you describe is an inter-county drainage district and,
subject to the specific provisions pertinent to inter-county dis-
tricts as set forth.in Chapter 457, Code of 1962, .is controlled by
the provisions of Chapter 455, Code of 1962. See Section 457.28.
Therefore, no provision being made in Chapter 457 for the employ-
ment of counsel and compensation therefor; the provisions of Chap-
ter 455 in that respect are.controlling. |In that view it is to be
. observed that the term "board" as used in Chapters 455 and 457
shall embrace the board of supervisors, and the joint board of
supervisors in case of inter-county levees or drainage districts.

Sections 455.2 and 455.166, Code of 1962, authorize the board
(in the case under consideration this being the joint board) to
employ counsel to advise and represent in any matter in which they

. .
are interested. Attorney's fees and expenses are authorized to
be paid out of the drainage fund of the district for which the ser-
vices are rendered or may be appropriated equitably among two or
more districts.

Section L455.169 provides the details involved in making claims

for attorney's fees for services performed for a board to be paid

from the drainage funds of the district. It would appear that the
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litigation described involved the joint district. The statute

does not endow each county in a joint district with power to

employ counsel. Such power, according to the statute, is vested

in the district, and as far as compensation for attorney's fees is

~concerned under the statute, it is the joint district fund from

which payment therefor is made.

Laterals appear to have no status as employers of legal

counsel and payment of such compensation may not be made from a

lateral fund.
In my opinion, therefore, these attorney's fees are payable

~from the joint drainage district fuﬁa /1
'Very truly yours,,

OSCAR STRAUSS
First Assistant Attorney General

ew




CITIES AND TOWNS: Legal publication. §§ 366.7(1) and 618.14,
1962 Code of lowa. Publication of municipal ordinances is
accomplished by posting where there is no newspaper published in
the city or town. Publication of other municipal activities where
no newspaper is published may be satisfied by the use of § 618.14.

State of lowa -
DEPARTMENT OF JUSTICE
Des Moines

January 27, 1966

Honorable James P. Denato
State Representative

835 Fifth Avenue

Des Moines, lowa

Dear Mr. Denato:

Reference is herein made to a recent letter in which it was
stated that the town of Norwalk does not have a newspapef pub-
lished there and the question was asked as to what would be the
requirements of legal publication for ordinances, rezoning, bids,
etc., in that situation.

1. As far as ordinances are concerned in the stated situa-
tion where publication is required in a newspaper published in
a8 city or town and there is no such newspaper published in that
city or town, publication by posting is authorized by Section
366.7(1), 1962 Code of lowa, which reads as follows:

"1. Upon passage by the council, ordinances
shall be published once in the manner provided
by section 618.14 in cities and towns in which
a newspaper is published, but in cities and
. towns in which no newspaper is published notice
of the passage of ordinances shall be given by
posting same in three public places within the

city or town limits."

2. Insofar as other municipal activities are concerned where
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publication is required in a newspaper published in the city or

town and there is no such newspaper published therein, such re-

quirement is satisfied by resort to the provisiohs of Section

618.14, 1962 Code of lowa, providing as follows:

3.

"Publication of matters of public importance.
The governing body of any municipality or
other political subdivision of the state is
authorized to make publication, as straight
matter or display, of any matter of general
public importance, not otherwise authorized
or required by law, by publication in one

or more newspapers, as defined in section
618.3 published in and having general circu-
lation in such municipality or political
subdivision, at the legal or appropriate com-
mercial rate, according to the character of
‘the matter published.

"In the event there .is no such newspaper
published in such municipality or political
subdivision or in the event publication in
more than one such newspaper is desired,
publication may be made in any such news-
paper having general circulation in such
municipality or political subdivision."

To remove any question of the legality of making use of

Section 618.14 in this situation, it may be advisable,

in addition

to publication under that section, to publish also by posting in

three places in such city or town.

ew

Very truly yours,
/s/ Oscar Strauss

OSCAR STRAUSS

First Assistant Attorney General



TAXATION: Exemptions--Sections 411.13 and 422.66, Code of
Iowa, 1962. All pensions, annuities, retirement allowances
and other rights mentioned in Section 411.13 are exempt

from any tax of this state. Refund may be applied for under
the provisions of Section 422.66.

LAWRENCE F. SCALISE STATE OF IOWA
ATTORNEY GENERAL DEPARTMENT OF JUSTICE
DES MOINES, IOWA

January 27, 1966

Mr. Ray A. Fenton
Polk County Attorney
Room 406 Court House
Des Moines, Iowa

Dear Mr. Fenton:

This is in reply to your letter dated January 20, 1966,
in which you ask the following questions:

"l. Do peace officers on pension under
Chapter 411, of the Code of Iowa,
have to pay State Income Tax on
the retirement benefits they receive?

"2. If the answer to question No. 1l is
'No', is a peace officer who has
paid State Tax on any of these
retirement benefits entitled to a
refund of said tax?*"

Section 411.13, Code of Iowa, 1962, provides as follows:

"411.13 Exemption for tax and execution.
The right of any person to a pension,
annuity, or retirement allowance, to
the return of contributions, the pension,
annuity, or retirement allowance itself,
any optional benefit or death benefit,
any other right accrued or accruing to
any person under the provisions of this
chapter, and the moneys in the various
funds created under this chapter, are
hereby exempt from any tax of the state
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|

and shall not be subject to
execution, garnishment, attach-
ment, or any other process what-
soever, and shall be unassignable
except as in this chapter speci-
fically provided."

This office, in opinion No. 65-5-11, dated May 18,
1965, addressed to Mr. Gene L. Needles, Director, Law
Enforcement Division, Iowa Liquor Control Commission,
advised that all pensions, annuities, retirement al-
lowances and other rights mentioned in Section 97A.12, |
Code of Iowa, 1962, as well as that portion of the monthly
benefit attributable to the amounts contributed by the
employee ‘are exempt from any tax of this state. Since
Sections 411.13 and 97A.12 are substantially identical,
that opinion would be applicable to pensions under

- Chapter 411, Code of Iowa, 1962.

In reply to your second question, a refund of State in-
come taxX may be applied for under the provisions of
Section 422.66, Code of Iowa, 1962, which provides as
follows:

. "422.66 Correction of errors. 1IEf
‘it shall appear that, as a result of
mistake, an amount of tax, penalty,
or interest has been paid which was
not due under the provisions of this
chapter, then such amount shall be
credited against any tax due, or to
become due, under this chapter from
the person who made the erroneous
payment, or such:amount shall be
refunded to such person by the com-
mission. No claim for refund or
credit that has not been filed with
the commission within five years
after the tax payment upon which a
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refund or credit is claimed became -
due, or one year after such tax:
payment was made, whichever time

is the later, shall be allowed by . -
the commission." : "
. . [

Very truly yours, - s oy

jluawdw, (/lj—an '

Thomas W. McKay v ={_ ! .
Special Assistant Attorney General -

TWM:d3



SCHOOLS AND SCHGCL DISTRICTS: Leasing Junior College Dormitories.
"§§ 262.35, 262.36, 1962 Code of lowa, and Chapter 242, Acts of the

© 61st G.A. Chapter 242, Acts of the 61st G.A., does not authorize

- school boards to lease dormitories for the district's junior
college. c

State of lows
DEPARTMENT OF JUSTICE
Des Moines

January 31, 1966

Mr. David A. Fitzgibbons
Emmet County Attorney
602 Central Avenue
Estherville, lowa

Dear Mr. Fitzgibbons:

This is in response to your recent request regarding the appli-
cation of Chapter 242, Acts of the 6lst General Assembly. in
the request you stated that:

"The Estherville Community School District operates
a Junior College that presently has an enrollment
of approximately 507 students. It is the judgment
of the Board that student housing is necessary to
house and feed students presently enrolled and to
house and feed additional students that are ex-
pected to enroll in the future.

"A local Lessor has advised the Board that he will
construct a dormitory complex that will eventually
house 325 Junior College students. The first dormi-
tory will house and feed approximately 100 students.
However, in order to secure the necessary financing
he needs a long term lease with the School District."

You then specifically ask:

1. "Is a dormitory or student housing unit or complex
included under the 'existing schoolhouse facilities'
[phrase of Chapter 242, Acts of the 61st General
Assembly], so that the School District can enter
into a long~-term lease for rental of student housing
facilities?":
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2. "The Lessor proposes to feed and house the students
and the School District would collect the dormi-=-
tory room and board charge from the student.

" a. Can the School District collect this money
and use the entire amount for rental payments
under the lease?

" b. Would the rental obligation under the lease
be considered an 'indebtedness' of the school
corporation under Section 296.17"

3. '"Chapter 242, Acts of the 6lst General Assembly
further provndes that an extended lease agree-
ment must be approved by 60 percent of the
voters. What proposition must be presented to
the voters7“

in response to your first question, | refer you to Chapter 242,
Acts of the 61st General Assembly, which provides |n part:

"The Board may, with the approval of sixty (60)
per cent of the voters, * * *, make extended
time contracts not to exceed twenty (20) years
in duration for rental of buildings to supple-
ment existing schoolhouse facilities; .
(Emphasis Added)

Are dormitories schoolhouse facilities'"? |Is the leasing of a
dormitory, furnishing '"'schoolhouse facilities'" within the meaning
that the 6lst General Assembly lntended to attach to those words?
The use of the word "schoolhouse' would seem to manifest a legis-~
lative intent to limit the operation of Chapter 242, Acts of the
61st General Assembly, to instructional buildings rather than
residential ~type buildings. If that was the legislative intent,
the Attorney General must not stray so far from the language as
to be ridiculous. Nor may the Attorney General amend Chapter
242, Acts of the 6lst General Assembly in the guise of construing
the same. Case v. Olson, 234 lowa 869, 14 N.W.2d 717 (1944).

In construing this Act to determine whether a dormitory is a
""schoolhouse', "it is proper * * * to take into consideration

the object which the Legislature sought to obtain, and the evil
which it endeavored to remedy, and the surrounding circumstances
and the ends intended to be accomplnshed, as well as the context;
and statutes should be construed as to give effect to the evndent
legislative intent.'" State v. Claiborne, 185 lowa 170, 177, 178;
170 N.W. 417, 420; 3 A.L.R. 392, 397 (1919). :

.._.._4-_—«,
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Let us view the circumstances that precipitated this statute.
School districts have had a difficult time providing adequate
classroom space for pupils because of increased enrollment and
the districts' inability to obtain the passage of favorable bond
issues. 64 0AG 351, 352. Therefore, school boards were forced
to find:other methods by which they could obtain additional

classrogm space. Initially the school boards leased additional
classroom space, 64 OAG 351. However, before long purchase op-
tions were inserted in the classroom lease contracts. In this

manner, school boards were able to purchase additional classroom
space, at a substantial cost to the district's residents, without
the necessity of submitting the proposal to the district's elec-
tors. Evidently, the Legislature decided that it was proper for
electors to have a voice in determining whether a district should
incur the substantial expense of entering into lease or lease-
purchase option contracts for additional classroom space, because
the 61st General Assembly enacted Chapter 242, as a remedy for

the above situation. |t is also persuasive that Chapter 242,

Acts of the 61st General Assembly was adopted at the first regular
legislative session after the Attorney General ruled that a school
board could enter into a lease for additional classroom space.

64 OAG 351. From the above discussion it is evident that the
evil which the Legislature sought to remedy was the school board's
leasing of classroom space without voter approval. |t does not

appear that the leasing of dormitories was within the legislative
mind when this statute was enacted. Therefore, in accord with
the cited directive in State v. Claiborne, supra, | feel con-
strained to construe the phrase '"rental of buildings to supple-
ment existing schadhouse facilities" in accord with the evident
legislative intent i. e. the leasing of additional classroom
space. ’

Your attention is directed to the Code sections empowering the
State Board of Regents to provide dormitory facilities. Sec-
tions 262.35 and 262.35, 1962 Code of lowa, provide respectively:

"The state board of regents is authorized to:

" '], Erect from time. to time at any of the
institutions under its control such dormi-
tories as may be required to the good of
the institutions."

"The erection of such dormitories is a public
necessity and the said board is vested with
full power to purchase or condemn at said in-
stitutions, or convenient thereto, all real
estate necessary to carry out the powers herein
granted." _
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- The above specific statutory authorization that the Legislature
felt it was necessary to employ in vesting the State Board of
Regents with the authority to provide dormitory facilities is to
be compared with the general language by which you seek to lease

dormitory facilities. In the absence of an express enactment
amending Chapter 242, Acts of the 6lst General Assembly, similar
to Sections 262 35 and 262. 36, | am of the opinion that the word

"schoolhouse!' was not |ntended to include dormitories.

In view of my answer to question one, your second and thurd
questions are now moot.

Very truly yours,
‘il

NOLOEN €4 TRY5¢/' v - )
Assistant Attorney General

ms




TAXATION: Real Property; Exemptions--Section 427.1(9) (24),
1962, Code of Iowa. Property owned by a school district,
which is used as the residence of the school administrator,
rent-free, is exempt from taxation provided Sections 427.1
(9) and (24) are fully complied with.

LAWRENCE F. SCALISE STATE OF IOWA
ATTORNEY GENERAL DEPARTMENT OF JUSTICE
DES MOINES, IOWA

January 31, 1966

Mr. Robert W. Burdette
Decatur County Attorney
Box 61

Leon, Iowa

Dear Mr. Burdette:

This is in reply to your request for an opinion on the
following:

On January 30, 1963, the Mormon Trail Community School
District voted to buy a house for use of administrator
personnel under the school board’'s policy of furnishing

a residence rent-free to its administrators in order to
secure teachers more easily since satisfactory rental
homes are difficult to obtain in Garden Grove. On May

2, 1963, the purchase was completed and deed made and
delivered to the school ‘district and on June 22, 1963,
the administrator took possession of the residence. Such
residence has been furnished rent~free to the school
district's administrators since that time. The district:
however, failed to file the deed until December 4, 19865,
and no exemption certificate was filed under Section
427.1(24). The taxes are on the treasurer's books for
1963 and 1964, and the property is on the tax roll for
1965, the 1965 taxes having been levied at the Supervisor®s
meeting of December 8, 1965. '

"l. Is school prcoperty used as residence
of school administrator exempt under
Section 427.1(2)?
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"2. Does the requirement of the Code
requiring charitable societies to .
record their deed (Section 427.1(9))
also require filing of deed if pro-
perty is exempt under Section 421.1(2)?

“3. 1Is an exemption applicatjon under
Section 427.1(24) reqguired if pro-
perty is exempt under other sub-
sections than subsection 6 or 92"

In the leading case of The Trustees of Griswold vs. The
State of Iowa, 46 Iowa 275 (1877), the Iowa Supreme Court
was asked to interpret Iowa Code Section 797 (now Iowa
Code, Section 427.1(9)) in order to determine whether two
residence properties owned by a college and a church and
occupied, respectively, by a professor at the college

and a bishop who was rector of the church were exempt
from taxation under the Iowa Code. ' '

The court, in holding that both residences were exempt
from taxation under the Iowa Code stated:

"It is proper to say, that exempting

these buildings from taxation. is not

an lncentive to these institutions to
build up a class of property for the
purpose of holding it exempt from tax- ..
ation. The puildings in guestion were
erected or purchased with the money of the
corporation owning them, they are not
leased or otherwise used with a view to
pecuniary profit, and are used to sustain
the college and the church in the same
ways that the money invested in them

would have been used, if the interesf of
it had been appropriated to pay the rent
of residence for the professor and the
rector." '

1966
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!
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As recently as 1963, in the case of Trinity Lutheran
Church of Des Moines vs. V.L. Browner, 255 Iowa 197,
121 N.W. 24 131, the Iowa Supreme Court was again asked
to interpret this same section of the Iowa Code (Sec-
tion 427.1(9)) in an action to have declared exempt from
taxation a church owned residence located near but not
on church grounds and occupied by the church's teaching
minister who acted as organist, choir director, and
religious teacher and who, as part of his remuneration,
was given use of the residence in which to live; the
Court states:s

"In 1877 under an almost identical
statutory provision this Court con-
sidered a situation so similar as to
make the pronouncements controlling."

The Court then cites the Griswold College case discussed
above and continues: '

“The Court held that under the pro-
visions of the statute the residence
properties so used were exempt.

"The majority opinion concludes with
these prophetic words of invitation:

'...If it be the legislative
will that . the exemption of
this class of property be
further restricted than it
now is, that will can easily
"be expressed in appropriate
legislation.'

"The legislature has not accepted

the invitation to change the inter-
pretation of its own expressed policy
and under that construction of legis-
lative policy church parsonages have
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1
' |

been exempt from taxation for over .
85 years. By legislative silence . K
the construction. has been approved. '

It is not for us to now change what

has been accepted as the legislative

intent for so many years.

"The Griswold case has been cited
and followed consistently and states
the Iowa rule to date.”

The Attorney General has also previously considered this
problem in 1954 OAG 130, where it was held that a home .
owned by a school district in which the school janitor
was permitted to live rent-free in lieu of part of his
salary, was not subject to taxation.

In answer to your second question, I refer first to A.M.
McCall, et al vs. Dallas County, et al, 220 Iowa 434, 262
N.W. 824, a case in which the County of Dallas was given
land to be used for the purpose of education. On page
439 of the opinion, the court stated:

"...The school system of a county

in this state is an 'educational
institution', and if this is true

it necessarily follows that the
property involved on this appeal

is exempt from taxation. It can-
not be questioned that the county
or state school systems of this
state are educational institutions."

In the In_re Estate of Cooper, 229 Iowa 921, 295 N.W.448
case, the Iowa Supreme Court in deciding that several
educational institutions would qualify as charitable
organizations under Section 6944 (9) of the Iowa Code
(now Section 427.1(9)) stated on page 930:
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|
"And it has frequently been held that
an educational institution, under the
provisions of section 6944, is also
a charitable organization, and that
educational institutions are within
the provisions of subsection 9 of
section 6944."

Section 427.1(9) of the Iowa Code specifically demands
that the deed be filed:s

"...All deeds or leases by which

such property is held shall be filed
for record before the property herein
described shall be omitted from the
assessment."

Since the deed for the residence of the property in
question was filed on December 4, 1965, the only im-~
pediment left in securing the exemption is a procedural
one. Section 427.1(24) provides the procedure for
claiming an exemption of property by any society or
organization claiming such exemption through Section
427.1(9). The necessity of filing for the exemption is
~pointed out in 1964 OAG 437 where it was held that where
statutory provisions have not been followed regarding
time to file an application for exemption, the board of
supervisors has no authority to excuse or forgive any
previous taxes paid or allow an exemption that has not
"been timely filed.

It is the opinion of this office then that the property
in question is exempt from taxation, but only when the
provisions of Section 427.1(24) are complied with. Con-
sequently, the property was not exempt during the taxable
years 1963, 1964, and 1965.

Very truly yours,

G y
S U %@Z d

David W. Kelly

Assistant Attorney General
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CITIES AND TOWNS: Police and fire retirement benefits, = Chapters
L10 and L11, 1962 Code of |owa, as amended, After January 1, 1966,
firemen employed in the departments of cities of ten thousand:
population or more, or under civil service, -shall not be required

- to remain-on-duty for periods- aggregate -in each month more than
fifty-six hours per week except that there is no such restriction
applicable to the chief, or other persons when in command of a

fire department, or to firemen who are employed subject to call
only, and no such restriction applicable in case of serious emergencies.
To be eligible for the full pension amount provided for by section
L10.6 of the 1962 Code of lowa, as amended, a fireman is not re-
quired to serve the necessary 22 years subsequent to the date upon
which the retirement program was adopted in a specific community.

State of lowa
DEPARTMENT OF JUSTICE
Des Moines
February 2, 1966

Honorable J. P. Denato
State Representative
836 5th Avenue

Des Moines, lowa

Dear Mr. Denato:

| am in receipt of your request for an opinion relative to the
following questions:
|

What is the maximum number of hours during which
a fireman can be on duty in lowa?

Chapter 410, 1962 Code of lowa, as amended, is applicable to fire-
men appointed prior to March 2, 1934; Chapter 411, 1962 Code of
lowa, as amended, is applicable to firemen appointed after that
date. The provisions of sections 410.19 and 411.16 are identical
and state: »

"Firemen employed in the fire department of
cities of ten thousand population or more, or
under civil service, shall not be required to
remain on duty for periods of time which will
aggregate in each month more than an average
of sixty-three hours per week effective Jan-
uary 1, 1964, and fifty-six hours per week
effective January 1, 1966 and no single
period of time, or shift, shall exceed
twenty-four hours in length, provided that

in cases of serious emergencies such firemen
may be required to remain on duty until such
emergency has passed, when so ordered by the
chief of the department or person acting in
his place. Firemen called back to duty under
this provision shall be duly compensated in
accordance with their regular hourly wage."
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Sectidn L10.20 states:

"The provisions of section 410.19 shall not

apply to the chief, or other person when in

command of a fire department, nor to firemen
who are employed subject to call only."

The language of section 411.17 is identical to that of section
410.20 except that section 411.17 makes reference to section 4l11.16.

The above quoted statutes are the only lowa statutes regula-

ting this matter. The language of these statutes makes it clear
that at the present time firemen employed in the departments of
cities of ten thousand population or more, or under civil service,
shall not be required to remain on duty for periods aggregating

in each month more than fifty~-six hours per week after January 1,
1966, éxcept in case of serious emergencies, or except in those
cases described in sections 410.20 and 411.17 of the lowa Code
quoted above.

"Must a fireman who retires under the provisions

of Chapter 410 of the 1962 Code of lowa, as
amended, serve as a fireman for 22 years subse-
quent to the time the retirement program is adopted
in @ specific community before he is eligible for
the full pension amount provided for by Section
L10.6 of the 1962 Code of lowa, as amended?"

The lowa law on this point appears to be quite clear. In
Mathewson v. Board of Trustees of Firemen's Pension Fund, 226 lowa
6l, 283 N.W. 256 (1938) Mr. Mathewson became 50 years of age on
December 14, 1936, and applied for benefits February 13, 1937.
Under section 6310 of the 1935 Code the legislature had changed
the eligibility provisions of the 1913 Code Supplement. Section
6310 contains the same language of the present section 410.6 of
the Code. The question facing the court was whether the plaintiff
had to complete 22 years of service subsequent to the 1935 enact-
ment or whether his years of service before 1935 could be considered
in computing his eligibility record. The court on page 65 of the
lowa Reports stated: '

"There is nothing in section 6315 of the Code
- which requires that the service, to wit, the
- twenty-two years, be after the city elected
to go under the provisions of the pension
act."
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And on page 67 of the lowa Reports, the court stated:

". . . When the legislature enacted section
6315 it did not therein specify that the time
of service was to commence with the time that
the fire department became a. pension paying
department. Rather it said,”'any member of
said department who shall have served twenty-
two years.'"

This language and decision of the court was recently reaffirmed
by the lowa court in City of lowa City v. Wiite, 253 lowa 41, 111
N.W.2d 266 (1962).

Thus, to be eligible for the full pension amount provided for by
section 410.6 of the 1962 Code of lowa, as amended, a fireman is
not required to serve the necessary 22 years subsequent to the
date upon which the retirement program was adopted ih a specific
community. He can be eligible for full retirement benefits
though a portion of the 22 years service time was served prior to
the date the retirement program was adopted.

In conclusion then, it is the opinion of this office that after
January 1, 1966, firemen employed in the departments of cities of
ten thousand population or more, or under civil service, shall not
be required to remain on duty for periods aggregate in each month
more than fifty-six hours per week except that there is no such
restriction applicable to the chief, or other persons when in
command of a fire department, or to firemen who are employed subject
to call only, and no such restriction applicable in case of serious
- emergencies. To be eligible for the full pension amount provided
for by section L410.6 of the 1962 Code of lowa, as amended, a fire-
man is not required to serve the necessary 22 years subsequent to
the date upon which the retirement program was adopted in a specific
communi ty. ‘ '

Very truly yours,

/,’ )
S RS
L L. o

a4ty

“WADE CLARKE, JR.
Assistant Attdrney General

bj




COUNTY AND COUNTY OFFICERS: Rabies vaccination of dogs.

§§ 351.1, 351.3, 351.4 and 351.9, 1962 Code of lowa; Chapter
311, Acts.of 6lst G.A. The effective date of a dog license
under Chapter 311 is January 1, unless there is a subsequent

application under § 351.4. The Department of Agriculture has
by rule approved.a vaccine and has indicated a two- year
effective period ‘for it. The certificate of vaccination

signed by the veterinarian shall show that the vaccine given to
the dog will have an effective period of six months or more
from the effective date of the dog license.

" State of lowa
DEPARTMENT OF JUSTICE
" Des Moines

February 16, 1966

- . Mr. Richard G. Davidson

-Page County Attorney
Page County Court House
Clarinda, lowa

Dear Mr. Davidson: .
You have asked the following questions:

"t has come to our attention that Chapter 311 of the
61st General Assembly, to the extent that it amends
Chapter 351 of the 1962 Code of lowa, requires that
a 'certificate of vaccination' signed by a licensed
veterinarian must be presented showing that a rabies
vaccination for a certain animal would not expire
prior to six months from the effective date of the
dog license.

"The three questions involved are as follows:

"T. Is the effective date of the dog license under
the statute the date of application for the
dog license?

2. Must the veterinarian certify the expiration
. date, if in his professional judgment he knows
of no way to determine the exact expiration
date, particularly if the expiration date might
be within six months?

"3. If in fact the veterinarian certificate does
not show expiration date of vaccination, is the
County Auditor obligated to issue a license for
the animal, or may she refuse to do so until
such time as the certified veterinarian's certi--
ficate is presented .showing explratuon date )
longer than six months?“
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The statutory provisions which apply are Sections 351.1, 351.3,
351.4 and 351.9, 1962 Code of lowa. They read as follows:

"351.1 Annual license. The owners of all dogs three
months old or over, except dogs kept in kennels and
not allowed to run at large, shall annually obtain
license therefor, as herein grovided.“

"351.3 Application by owner. The owner of a dog for
which a license is required shall, on or before the
first day of January of each year, apply to the
auditor of the county in which he resides for a
license for each dog owned by him."

"351.4 Subsequent application. Such application for
license may be made after January 1 and at any time
for a dog which has come into the possession or
ownership of the applicant, or which has reached
the age of three months after said date."

"351.9 Duration or license. All licenses shall
expire on January 1 of the year following the
date of issuance.'

‘Section 1, subsection 2, of Chapter 311, Acts of the 61st General
Assembly, reads as follows:

"2. Before a license is issued for any dog, the
owner must present evidence with the application
‘required by section three hundred fifty-one point
three (351.3) that the dog has been vaccinated
against rabies, or if the dog license fee is paid
to the assessor, as permitted in section three
hundred fifty-one point sixteen_ (351.16), such evi-
dence must be presented to the assessor. Such evi-
dence shall be a certificate of vaccination signed

" by a licensed veterinarian, and the certificate
shall show that the vaccination does not expire
within six (6) months from the effective date of
the dog license.”

Your first question concerns the effective date of the dog license
~as those words are used in Chapter 311, Acts of the 6lst General
. Assembly. The last complete phrase of the applicable subsection
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is as follows:

"... the certificate shall show that the vaccination
does not expire within six (6) months from the effec-
tive date of the dog license."

From the provisions of Chapter 351, which are quoted above, it
is apparent that the dog license is an annual license and that
the effective date in the usual situation will be January 1 of
each year. In cases of subsequent applications, as pointed out
in Section 351.4, applications after January 1 are recognized
and in those cases the licenses become effective when issued.

There is no requirement under Chapter 311 that the veterinarian
certify the expiration date of the vaccine. However, the veter-
inarian shall show that the vaccine does not expire within six
months from the effective date of the dog license.

The Department of Agriculture has tried to clear up this parti-
cular problem by using the authority in Section 1, subsection 3,
Chapter 311, to determine the type of vaccine to be used. . The
Department has recently adopted rules and regulations. The rule
in regard to the length of vaccination reads as follows:.

"1.132 (351) Control and Prevention of Rabies
1.132 (1) Anti-Rabies Vaccine
a. Modified live virus chick embryo rabies
- vaccine is the designated vaccine approved by the
_lowa Department of Agriculture and will be recog-
nized for a period of two years."” <(Emphasis
supplied)

Chapter 311 does not require that there be any showing of the expir-
ation date of the vaccination, but rather the certificate must only
show that the vaccination will last six or more months from the
effective date of the dog license. Your Auditor should issue a
license whenever the requirements of Section 1, subsection 2, of
Chapter 311, Acts of the 6ist General Assembly, are complied with.
Additional information is available to your Auditor through Sec-
tion 351.5 of /' the 1962 Code of lowa, as amended, which states as
follows: S - :
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"Such application shall be in writing on blanks pro-
vided by the county auditor and shall state the
breed, sex, age, color, markings, and name, if any,
of the dog, and address of the owner and be signed
by him. Such application shall also state the date
of the most recent rabies vaccination, the type of .
vaccine administered, and the date the dog shall be
revaccinated."

spectfully submltted,

o [ ot

TIMOTHY McCARTHY
Solicitor General

ew



CITIES ARD TOWNS: Firemen's & Policemen's Retlrement System. - .
§411.8(1){(a), 1962 Code of lowa; Section 3, Chapter 341, Acts of
the 61st G.A. Increases In the contribution rates provided by
Section 3, Chapter 341, Acts of the 6ist G.A., and payable b
members of the retirement program provided for in Chapter &4l

1962 Code of lowa, as amended, should not be applied retroactfvely
under the language of Section 411.8(1){(a) of the Code. |

February 18, 1966

Honorable Minnette Doderer
State Representative

2008 Dunlap Court

lowa City, lowa

Dear Madam:

The Attorney General has referred to me your recent request for an
opinion on the following question:

Must the recent Increases in contribution
rates payable by members of the retlrement
program provided for by Chapter 411, 1962
Code of lowa, as amended, be zpplied retroe
actively undar the language of Section
hll.B(lX(a) of the Code?

Section kl).8(!)(a) of the 1962 Code of lowa, as amended, states In
part: :

“"The annulty savings fund shall be the fund
In which shall be accunmulated contributions
from the compensation of the members to pro-
vide for their annuities. The rates of cone
tribution payable by members according to
their ages wzen becoming members shall be as
follows "

Various rates of contribution are then listed for the varlous ages

at which the contributing parties became members. Section 3,

Chapter 341, Acts of the 6lst G.A., increased these rates of con-
- tribution by one per cent. .

It is an lmportant principle of statutory constructlonAthat statutes
‘are to be considered as being prospective in operation unless the
contrary intent ls expressed or clearly implied. HIll v. Elec=

‘Yronics Corp. of Americs, 253 fowa $81, 113 N.W. 2d %13 IiSSEJs

<
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Jacobs v. Miller, 253 lowa 213, 111 N.W. 2d 673 (1962). This prine
ciple has been applied In numerous instances Involving the construce
tion of statutes granting pensions to public offlcers. Fisher v,

- New York State Emplo ees? Retirement System, 110 NYS 2d To (1952);
" Kane v. Pollicemen's &alie? & Penslon fund, 336 Pa 540, 9 A.2d 739
(1939)  Reynolds v Unlted Siates, 292 U-3. b3, 78 Lled. 1353,
.Ct. 800 3y).

Because there Is no expressed or clearly Implied Intent evident In
the language of Section 411.8(1)(a) to make the provisions of that
section applicable retroactively, that section has no retroactive
application.

Thus, It Is the conclusion of this office that the Increase In
contributlion rates provided by Section 3, Chapter 341, Acts of the
6lst G.A., and payable by members of the retirement program provided
for In Chapter 411, 1962 Code of lowa, as amended, should not be .
agplégg retroactively under the language of Section 411.8(1)(a) of
te S ! )

Very truly youfé,

WADE CLARKE, JR.
Assistant Attorney General

bj
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I NSURANCE : Group credit 1life insurance on bank deposit,-
§ 509,](2) 1962 Code of lowa. Customers of a bank, who main-
tain savungs accounts, are not eligible to purchase group life
insurance in an amount equal to their deposit,

State of |owa
DEPARTMENT OF JUSTICE
Des Moines

March 8, 1966

Mr. Robert J. Link

First Deputy Commissioner
Insurance Department of lowa
State Office Building -

LOCAL

Dear Mr. Link:
You have submjtted the following question:

BAre the customers of a bank, who maintain savings
accounts, eligible to purchase group life insurance
~in an amount equal to their deposit in the bank?"

The statute which applies to the issuance of group credit life
|nsurance is Section 509 1(2) which reads as follows:

“509.1 Form of policy. No policy of group life,
accident or health insurance shall be delivered in
this state unless it conforms to one of the fol-
lowing descriptions: * * %

2. A policy issued to any one of the fOIIOW|ng to
.be considered the policyholder: -

"a. An advisory, supervisory, or governing body or
bodies of a regularly organized religious denomina-
tion to insure its clergymen, priests, or ministers
of the gospel.

"b. A teachers' association, to insure its members.

"c. A lawyers' association to insure its members.

"d. A volunteer fire company, to insure all of its
members.

"e. A fraternal society or association, or any sub-

ordinate lodge or branch thereof, to insure its
members.
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"f, A common principal of any gqroup of persons simi-
larly engaged between whom there exists a contractual
relationship, to insure the members of such group.

"g. An association, the members of which are students,
teachers, administrators or officials of any college,
‘to insure the members thereof. For the purpose of
this paragraph the students, teachers, administra-
tors or officials of or for any such school or
college shall constitute an association. * * %!
(Emphasis supplied)

| have underlined the key language which sets the requirements
that must be met in order for your question to be answered in
the affirmative.

It is possible that a bank could be considered to be "a common
principal' as this office in its opinion of November 19, 1959,
the headnote of which is cited as 60 OAG 140, stated that a
credit union could be a principal to its member depositors. How-
ever, a bank customer is different than a credit union member.

We must determine whether or not bank depositors that maintain
savings accounts are a 'group of persons similarly engaged be-
tween whom there exists a contractual relationship.”

The nature of a bank depositor is spelled out in 9 Corpus Juris
Secundum,; Banks and Banking, at Section 267c as follows:

"The primary duty of a bank is to its depositors, and
it has been said that the contract between a bank and
a depositor is not materially different from any other
contract by which one person becomes bound to take
charge of and repay another's funds. The relation
between a bank and a depositor may be dual in charac-
ter, the bank being the depositor's debtor with
respect to one thing and his agent with respect to
another, or his debtor at one time and his agent at
another; and while the relation between the bank and
a depositor with respect to a general deposit is
generally regarded as that of debtor and creditor,
yet in another sense the depositor is the owner of
the deposit, in that he can demand repayment at any
time."

it would require a straining of the meaning of "similarly engaged"
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to say that, because of the fact of a savings account, the deposi-
tors would have a common interest comparable to the interests

which are required under Section 509.1(2). In the credit union
situation which was discussed in the opinion cited above, Section
553.5 of the 1958 Code of lowa was referred to which required credit
union organizations to be limited to groups having a common bond

of occupation or association or to be limited to neighborhoods,

communities, or rural districts. There is no such restriction on
banks. :

" Because of the credit union arrangement whereby the deposgitors be-
came members, it was the Attorney General's opinion that there was
a contractual area between the members of the credit union. |
know of no similar situation which exists between a bank and its
depositor. There is a contractual relationship between the de-
positor and the bank, but there is no membership or any other similar
arrangement whereby contractual relationship between the depositors
exists. Therefore, even though a bank could be considered to be
a common principal, and even -if a strained construction might be
argued where it might be said that the depositors were similarly
engaged, a contractual relationship between the depositors does
not exist which is required by Section 509.1(2).

Therefore, it is my opinion that the customers of a bank who main-
tain a savings account are not eligible to have a group policy
issued to the bank to insure the depositors in an amount equal

to their deposit as no contractual relationship exists between
these depositors which is required by Section 509.1(2).

/Béépectfuily submi tted,
/ Vs f ~ /,/

——dl
L 2 e
V) A i . T
yy /A’/&‘.J,gv .{r.x(a.?} Flintan ;_.aﬁr\,.,ri/(/{/ .

,' J
[/ TIMOTHY McCARTHY
Solicitor General
State of lowa
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CITIES AND TOWNS: Compatibility of office between Urban Renewal
Director and Low-Rent Housing Law Director. §§ 403,15, 403,16,
403,17 and LO3A,22, as amended, 1962 Code of lowa; Chapter 334,
Acts of 61st G,A.- The directors of Yrban Renewal law and Low-
Rent Housing law are not public officers and the common law rule
of compatibility of office does not apply. There are statutory
limitations under § L403A,22, as amended, which restrict actions
of emmloyees under the Low Rent Housing law. There is no
imcanpatibility of office between the positions of relocation
offiger under Urban Renewal and secretary of the River Front Com-
mission, -

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

March ‘8, 1966

Honorable Cleve Carnahan
State Representative

708 North Elm

Ottumwa, lowa

Dear Mr. Carnahan:

You -have submitted the following two questions:

"1. Is it a violation of lowa law for the same man to
be the director of the Ottumwa Urban Renewal
Agency and also the director of the Ottumwa low
rent housing program.

"2. Is it a violation of lowa law for the same man to
hold the position of Relocation Officer under the
Ottumwa Urban Renewal Program, Secretary of the
Ottumwa Coliseum for the Riverfront Commission,
and holder of the concessions of soft drinks and
confectionaries at the Ottumwa Coliseum?"

The following statutes apply:

“L03.15 Agency created. * * %
5. The mayor shall designate a chairman and vice-

chairman from among the commissioners. An agency

may employ an executive director, technical experts
and such other agents and employees, permanent and
temporary, as it may require, and the agency may
determine their qualifications, duties and compensa-
tion. For each legal service as it may require, an
agency may employ or retain its own counsel and

legal staff. An agency authorized to transact
business and exercise powers under this chapter shall
file, with the local governing body, on or before
March 31 of each year, a report of its activities for
the preceding calendar year, which report shall in-
clude a complete financial statement setting forth its

66-3-2



Hon. Cleve Carnahan ~2- ‘ ’ March 8, 1966

assets, liabilities, income and operating expense as
of the end of such calendar year. At the time of
filing the report, the agency shall publish in a news-
paper of general circulation in the community a notice
to the effect that such report has been filed with the
municipality, and that the report is available for in-
sgpection during business hours in the office of the
city clerk and in the office of the agency."

"4,03.16 Personal interest prohibited. * * * No com-
missioner or other officer of any urban renewal agency,
board or commission exercising powers pursuant to this
chapter shall hold any other public office under the
municipality, other than his commissionership or office
with respect to such urban renewal agency, board or
commission. Any violation of the provisions of this
section shall constitute misconduct in office."

"L03.17 Definitions. The following terms wherever used
or referred to in this chapter, shall have the follow-
ing meanings, unless a different meaning is clearly
indicated by the context: ¥ * *

19. '"Public Officer' shall mean any officer who is
in charge of any department or branch of the government
of the municipality relating to health, fire, building
regulations, or to other activities concerning dwell-
ings in the municipality.” '

""L03A.22 Personal interest prohibited. No public official
or employee of a municipality or board or commission
thereofland no commissioner or employee of a low-rent

. housing agency which has been vested with Jow-rent hous-
ing project powers under section two (2) of this Act]
shall voluntarily acquire any personal interest direct
or indirect, in any municipal housing project, or in
any property included or planned to be included in any
municipal housing project of such municipality, or in
any contract or proposed contract in connection with
such municipal housing project. Where such acquisition
is not voluntary, the interest acquired shall be immed-
iately disclosed in writing to the local governing body,
and such disclosure shall be entered upon the minutes
of the governing body. |If any such official, commis-
sioner or employee presently owns or controls, or has
owned or controlled within the preceding two years, any

~interest direct or indirect, in any property which he
knows is included or planned to be included in a municipal
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housing project, he shall immediately disclose this
fact in writing to the local governing body, and
such disclosure shall be entered upon the minutes of
the governing body; and any such official, commis-
sioner or employee shall not participate in any action
by the municipality, or board or commission thereof
affecting such property. Any violation of the pro-
~visions of this section shall constitute misconduct
in office." (Emphasis supplied - underlined material
in brackets is amendment enacted by 6lst General As-
sembly, Chapter 334, Section 3.)

Chapter 334, Section 2, Acts of the 61st General Assembly, which
repealed Section LQ3A. 5, reads in part as follows:

“"Any municipality may create, in such municipality,
a public body corporate and po]ntlc to be known as
the 'Low-Rent Housing Agency' * * ¥

if the lTow-rent housing agency is authorlzed to
transact business and exercise powers hereunder, the
mayor, by and with the advice and consent of the
local governing body, shall appoint a board of com-

" missioners of the low-rent housing agency which board
shall consist of five (5) commissioners. * * *

The powers of a low-rent housing agency shall be
exercised by the commissioners thereof. * * %

The mayor shall designate a chairman and vice-
chairman from among the commissioners. An agency
may employ an executive director, technical experts
and such other agents and employees, permanent and
temporary, as it may require, and the agency may de-

termine their qualifications duties and compensa-
tion. * % %MW

From the above statutes it must be noted that Section 403.15 pro-
vides for the employment by the commissioners. of an executive
director "and such other agents and employees' for the urban
renewal agency. Chapter 334, Acts of the 6lst General Assembly,
in part of Section 2 thereof, provides for a similar appointment
of employees by the commissioners of the low-rent housing agency.
it is apparent from these two statutes that the positions which
constitute a public office are those of the commissioners, rather
than the directors of the agency. The lowa legislature has chosen
that the sovereign functions of government be exercised by the
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commissioner, rather than employees of the commission. The gen-
eral rule is that a public office is that office created by
statute with the duties prescribed by statute. Hutton v. State,
235 lowa 52, 16 N.W.2d 18 (1944).

While, as a practical matter, the urban renewal agency may be
handled by the director and the low-rent housing law may be run
by a director, under the statutes the director is an employee and
statutory authority and duty is reposed among the commissioners.

Therefore, inasmuch as the positions you mentioned in your first
question are not positions of ''public office," there is not a

per se conflict of office whereby the offices are incompatible.
However, the statute must be further examined to see if there is
an incompatibility which is created by statute. Section 403.16,
in its last two sentences, has been quoted above. These key
sentences involve a limitation of holding of other public office
and use the words '"'no commissioner or other officer of any urban
renewal agency, board of commission ... shall hold-any other
public office under the municipality...." (Emphasis supplied)
While it can be argued that the word '"officer'" in this section
can mean the executive director, technical experts and such other
agents or members, the correct interpretation is in part controlled
by the definition of "public officer' in Section 403.17(19) cited
above. The meaning of the word "officer'" as contained in Section
L03.16 is also limited by the statutory language of that section
which applies to '"other officer ... exercising powers pursuant to
this chapter...."" The Urban Renewal Director has no statutory

powers.

Inasmuch as the executive director of the urban renewal law only
exercises those powers delegated by the commissioner and the

word '"officer'" has generally been defined as a public officer, it
is not a proper construction to assume that the word "officer"

as used in Section L03.16 refers to the executive director of the
urban renewal agency.

The other section which must be examined in the same context is
Section 403A.22, quoted above. There is a restriction there con-
tained in the next to the last sentence whereby '"any such official,
commissioner or employee shall not participate in any action by
the municipality or board or commission thereof affecting such
property.! There does appear to be a possibility that the direc-
tor of a low-rent housing law, if he also holds the position of
director of the urban renewal law, while director of the low-rent
housing law he will be confronted with situations where, while
acting as director of the urban renewal agency, he will be called
upon to act on property covered by the low-rent housing agency
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and this is prohibited by Section 403A.22.

Therefore, it is the position of this office that the positions
described in the first question of your letter are not incompatible
as these positions do not involve the holding of public office.
These are positions of employment and there are statutory restric-
tions of action upon employees in Section 403A 22, as amended.

The relocation officer under the urban renewal program does not
hold public office and there would be no incompatibility of
office if he also acted as the concessionaire at the Ottumwa
Coliseum, or as secretary of the Ottumwa Riverfront Commission,
which also is not a public posutuon under Chapter 372 of the
1962 Code of lowa.

5espectfully submi tted,
/l < ,.’/;' s }/" /

/’///I ~"‘13/’, l./ K t,v B ";‘

L I / P G A

/ﬁ TlMOTHY McCARTHY
* Solicitor Genera]
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ELECTIONS: Precinct Caucus. Section 36,,Chapter'89, Aéts of . 61st
G.A. Persons voting at a precinct caucus need not be registered
voters,

State of |owa
DEPARTMENT OF JUSTICE
Des Moines

March 8, 1966

Honorable Clark Rasmussen
State Representative

500 Shops Building

Des Moines, lowa

Dear Mr. Rasmussen:

The Attorney General has referred to me your recent request for
an opinion upon the following question:

Section 36, Chapter 89, Acts of the 61st

G.A. states in part: '"Any person voting
at a precinct caucus must be an eligible
voter and resident of the precinct." Does

this section require an individual to be a
registered voter in the precinct in regis-
tration cities?

A precinct caucus is not an "election'" within the registration pro-

visions of Chapters 47 and 48 of the 1962 Code of lowa, as amended.

Because of this fact, and because the lowa court has indicated that

the words '"eligible voter'" refer simply to persons who are eligible

to vote under Article 2, section | of the lowa Constitution, Edmonds
v. Banbury, 28 lowa 267, 4 Am Rep. 177 (1869), Pauser v. Sioux City,
220 lowa 308, 262 N.W. 551 (1935), there is no requirement that

such persons be registered voters. |[f the legislature had intended

that such persons be registered, they could easily have stated that

fact. _ L

Article 2, section 1 of the lowa Constitution requires:-that a party
voting be a "... citizen of the United States, of the age of twenty-
one years, who shall have been a resident of this State six months
next preceding the election and of the County in which he claims

his vote sixty days...." [f a person meets. these constitutional
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requirements and is a resident of the precinct, he may legally vote
at the precinct's caucus. |t is my oplnlon that there is no re-
quirement that persons voting at a precinct caucus must be regnstered
voters.

Very truly yours

/f ‘\-(((' Z

WADE CLARKE,/JR.
Assistant Attorney

bj



CITIES AND TOWNS: Private use of public funds - §§ 24.22, 24.24L, .
66.1, 368.26, 397.38, 397.39, 397.40, and 404.23, 1962 Code of
lowa. Private or unauthorized use of public funds is forbidden.
Taxpayers may bring legal action and the form of the action is
certiorari. The action of the city council in diverting public
funds to an unauthorized use constitutes willful maladministra-
tion. This action is grounds for removal from office. Unauthor-
ized expenditure of public money creates a personal liability
upon the city council members who caused the expenditure.

State of lowa
DEPARTMENT OF JUSTICE

Des Moines

March 11, 1966

Honorable John L. Buren
State Senator
Forest City, lowa

Dear Senator:

You have submitted the following fact situation for our consider-
ation:

"In the fall of 1964 the Town Council of Lake Mills,
lowa, unanimously voted to install four inch water
main and a ‘sewer line for a building owned by Com-
pact Industries in Lake Mills. The water and sewer
line went across 501 feet of the property owned by
the industry and, in fact, was installed right up

to the building. Several months ago the bill for
this installation was paid by the Council from funds
transferred from the municipal light plant. |In

addition to these facts, the manager and owner of
L7% of the stock of Compact Industries was the

mayor's brother. |In addition, the City Attorney
at that time was also representing Compact Indus-
tries.

In addition, you have submitted to us the following questions:

"1. Can public funds be used to benefit a private
industry by furnishing water and sewer directly
into their building and across private pro-
perty? (No easements of any kind were secured.)

“Complaint is not being made of the cost or
payment of the main sewer line that was extended
in the street for we understand this is per-
fectly permissible. |If legal action can be
brought who is to institute it and what type of
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action will it be;

"2. Does the action of the Council and Mayor in
~this matter amount to a malfeasance and would
"= they be personally liable for the costs of the
~water and sewer line installation? (The
.- entire project was installed at a cost exceed-
.nng $10,000..00.)" ' '

Your first question really presents a problem as to whether the
city, through its council members, has the authority to expend
public funds for private use. We find the following language in .
Chapter 15 of Charles S Rhyne's textbook entitled Municipal

Law, at page 341: .

"Introduction. Municipalities, before any appro-
priated money can be expended, must relate their
expenditures to the tests which govern the exer-
cise of their powers. This requires a determina-
tion that the purpose for which the municipal
money may be expended is within its corporate
powers, is not limited by the state's constitu-
tion, and therefore can be authorized by the
legislature and is at all times a public purpose.
Consideration of the resources necessary to sup-
port these expenditures is found in other chapters.

"Corporate Power of Expenditure. The authority or
power to spend moneys for a particular purpose by,
a municipality must be granted by its charter or.
by general statutes of incorporation and organiza-
tion, and the disbursement of public funds must be
made in accordance with these statutes or charter.
Whenever moneys are raised for an authorized parti-
cular purpose, such moneys must be devoted solely
to such use." (Emphasis supplied)

The lowa rule is found in the case of Love v. City of Des Moines,

210 lowa 90, 230 N.W. 373 (1930), at page 94 of the lowa reports
as follows:

... One of the fundamentals of popular government

is that the power of taxation and of the expenditure
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of taxes shall not be exercised for private benefit,
or for the pprpose of mere gratuities to private
interests. "“This fundamental principle has its
recognition:in Section 31 of Article |1l of our
Constitution, as follows:

""No extra compensation shall be made to any officer,
public agent, or contractor, after the service shall
have been rendered, or the contract entered into;

nor shall any money be paid on any claim the subject-
matter of which shall not have been provided for by
pre-existing laws, and-no public money or property
shall be appropriated for local or private purposes,
unless such appropriation, compensation, or claim,

be allowed by two thirds of the members elected

to each branch of the general assembly.!

"Generally speaking, it is vital to the legality of
any and every payment or promise of public funds

that there shall be a consideration therefor in

the nature of a public benefit. |f there be want

of consideration in this case, this is its nature.”

The statutory authority of cities and towns in regard to extension
of drains and sewers is found at Section 368.26, subsections 1 and
2, as amended, which read as follows:

1"1368.26 Drains and sewers.

1. They shall have power to provide drainage
systems for flood and other surface waters and
to regulate the connection of private drains there-
to. They may order connections thereto from abut-
ting prlvate property when public health or
safety requires such connection and in the event
such orders are not complied with they may cause
the work to be done and the cost thereof to be
assessed against the property.

2. They shall have power to provnde sewer

- systems and sewage disposal plants and to regu-

late sewer connections to private property. They
may order safitary toilet facilities to be in-
stalled by any property owner whose property
abuts on a sewer line and the abandonment and
removal of all other toilet facilities and in the
event such order is not complied with may cause
the work to be done and the cost to be assessed
against the property, which assessment may be
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spread over a period not to exceed ten years. The
council may provide by resolution for the issuance
of certificates payable to bearer or to the con-
tractor who has installed the facilities and may
negotiate the same. The provisions of chapter
three hundred ninety-six (396) of the Code shall
be applicable.”

It is clear that this section provides that private connections
must be assessed against the property.

It is the opinion of this office that the general rule in the
State of lowa is that public funds may not be spent for private
purposes and that the situation that you describe requires that
an assessment be made against the adjoining property. Public
funds cannot be used to benefit this private industry. The only
circumstance where public funds may be used in regard to industry
is under Chapter 247, Acts of the 60th General Assembly, which
provides authority for cities and towns to issue revenue bonds
for the purpose of securing and developing new industry. This

is not your present situation.

In the second part of your first question you inquire as to whe-
- ther legal action can be brought and who is to institute it.

The case of Collins v. Davis, 47 lowa 256, 10 N.W. 643 (1881) is
a case where a city illegally reduced an assessment from
$35,000.00 to $17,000.00. The court held that the city's action
was without authority and was void. The court held that tax-
payers had the right to bring the action and the form of action
was certiorari.

1.

As to your second question, Section 404.23 of the 1962 Code of
. lowa applies and reads as follows:

"LOL.23 Diversion of funds. Any councilman or
officer of a municipal corporation who shall par-
ticipate in, advise, consent, or allow the proceeds’
of any tax or assessment caused to be levied by
such municipal corporation, or the proceeds of any
source of municipal revenue other than taxation,

to be diverted to any purpose not authorized by

law, or who shall in any way become a party to

such diversion, shall be guilty of willful
maladministration."
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Additionally, Section 24.22 provides that the transfer of funds
of a munncnpallty from one fund to another fund requires appro-
val of the State! Appeal Board. Sections 397.38, 397.39 and
397.40 provide the circumstances under which transfers may be
made from the municipal utility funds. Generally, permission is
required of the State Comptroller. |t would appear that the
transfer requires either the approval of the State Comptroller
or the State Appeal Board and if Section 24.22 actually applies,
Section 24.2L provides a penalty as follows:

"2L.24 Violations. Failure on the part of any
public official to perform any of the duties pre-
scribed in chapters 22, 23, and 24, and sections
8.39 and 11.1 to 11.5, inclusive, shall consti-
tute a misdemeanor, and shall be sufficient ground
for removal from office. :

It should be noted that you advise that this project cost over
$10,000.00. lowa Code Section 23.2 requ:res preparation of plans,
notice of hearing, hearing and competitive bidding on all public
improvements over $5,000.00. There are requirements for a valid
contract. You do not advise whether this was done or not.

The action of the coun:.il is set out in the statutes as being
"willful maladministration under Section LOW.23 and sufficient
grounds for removal from office under Section 24.24. Either of
these would amount to sufficient grounds for removal under Sec-
tion 66.1 which reads as follows:

"66.1 Removal by court. Any appointive or elec-
tive officer, except such as may be removed only
by |mpeachment, holding any public office in the
state or in any division or municipality thereof,
may be removed from office by the district court
for any of the following reasons:

1. For willful or habitual neglect or refusal
to perform the duties of his office.

2. For willful misconduct or maladministration
in office.

3. For corruption.

L. For extortion.

5. Upon conviction of a fe]ony

6. For intoxication, or upon conviction of
being intoxicated."

It is the general rule of law that a public officer who goes out-
side of his public authority is personally liable for his acts
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and is not entitled to the protection of his office. 67 Corpus
Juris Secundum, Officers, Section 126. ‘ '

Therefore, it is ﬁy opinion that the action of the city council
amounts to malfeasance and that the council members are personally
liable for any loss the city may suffer.

spectfully submifted,

pomatle Op (s
TIMOTHY McCARTHY o

Solicitor General

ew



LABOR: Commissioner of Labor. Inspection of low pressure boilers
located in places of public assembly. Chapter 108 of the Acts of
the 61st G.A.; Chapter 89 of the 1962 Code of lowa. A low pressure
boiler, the location of which would constitute a danger to those -
who are present in a place of public assembly, is under the

purview of Chapter 108, Acts of the 6lst G.A.

March 14, 1966
State of lowa .
DEPARTMENT OF JUSTICE ~
Des Moines :

Mr. Robert Chesher
Deputy Commissioner
Department of Labor
LOCAL '

Dear Mr. Chesher:
This is in reply to your request for an opinion concerning
Chapter 108 of the Acts of the 6ist General Assembly, an amend-

ment to Chapter 89, 1962 Code of lowa, wherein you present the
following: : :

"Senate File 87 of the 6lst General Assembly

. amended Chapter 89 of the lowa Code to provide
for annual inspection of low pressure boilers:
in places of public assembly.

"We have run into a number of public places that
are heated by low pressure boilers where the
boiler is located in a separate building apart
from the main structure, although the steam and
waterlines, gauges and valves, etc. run directly
into the building itself. The distance of the
boiler room to the place of public assembly ran-
g?s ﬁrom five feet up to approximately 3/4 of a

ock.

"I would like a formal opinion as to whether or
not the above described low pressure boilers
should be covered by Chapter 89 of the lowa Code.'

Section 89.2(1) of the 1962 Code of lowa as amended by Section
1 of Chapter 108 of the 6lst G.A. is as follows:

"1. It shall be the duty of the state boiler in-

- spector, to inspect or cause to be inspected
internally and externally, at least once every
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twelve months, in order to determine whether

all such equipment is in a safe and satisfac-
tory conditipn, and properly constructed and
maintained for the purpose for which the same is
used, all stgam boilers,. tanks, jacket. kettles,
generators,:;all. steam boilers used. for heating
purposes .cagrying.a pressure of not more than
fitfteen (15) pounds. per. square. inch gauge .and
LOCATED IN PLAC OF PUBLIC ASSEMBLY, all hot.. ..
water heating boilers carrying a pressure of not
more than thirty (30) pounds per square inch
gauge located in places of public assembly.”
(Underiine indicates amendment - Captilization
indicates emphasis)

"Places of public assembly' is defined by Sec. 3(4) of Chapter
108 and reads as follows:

"L, Place of public assembly... "Place of public
assembly' shall megn any building or portion
thereof designed, intended and used for occupa-
tion by persons for purposes of entertainment,
instruction or amusement and shall be construed
to include theatres, motion picture theaters,
hospitals, places of worship, schools, colleges
and institutions.'" (Emphasis Added)

Combining the appropriate parts of Section | and Section 3(4)

of Chapter 108 supra, we have the phrase '""located in any building
or portion thereof." The ultimate question would seem to be the
determination of the meaning of the above phrase.

In seeking construction of a statute, one should look not only
to the language of a statufe, but to the subject matter of the
‘act, the object to be accomplished, or the purpose to be sub-

served, and the law should be construed to give effect to the

legislative purpose. State v. Balsley, 242 lowa 845, 853, 48

N.W.2d 287 (1951). ' ' '

It would seem appropriate to determine the purpose and object
the legislature intended by the inspection of low pressure
boilers located in places of public assembly.

Chapter 89 of the” 1962 Code of lowa is enacted under Title V,
which is entitled '""Police Power." The State under the '"police
power' may enact all manner of laws reasonably designed. for. the
protection of the safety of the public. Two Guys from Harrison,
fnc. v. Furman, 156 A.2d 57, 62, 58 N.J.Sup. 313. (1959)
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#

The Supreme C0urt§pf Minnesota, in the case of State ex rel Graham
v. McMahon, 65 Mipti. 453, 68 N.W. 77 (1896), in talking about the
inspection of steam boilers said, to-wit: - )

""The object ‘gf the act of 1889 was to provide for
the inspectipn of steam boilers, and the examina-
tion, as to“gualifications, of persons intrusted
with their management, or with the management:of
any machinery operated by steam within this state,
that its citizens might be protected from the.
greatly-increasing hazards arising out of defec-
tive construction, or want of care and repair, of
boilers, as well as unskillfulness and incompetency
on the part of the hundreds of persons engaged in
handl ing them and their appliances. |t was intended
as a police regulation designed to secure public
safety; and in view of the universal use of steam
in all kinds of manufacturing and mechanical
business, and even in farming operation,-small
as well as large,~no one should doubt the wisdom
of the enactment amd enforcement of a reasSonable
measure in reference to the inspection of such
dangerous agencies as steam boilers, and the
machinery connected therewith, and the examination,
as to their qualifications, of those who are in-
trusted with their management."

It is clear that the above reasoning is equally applicable in
describing the object and purpose of Chapter 108.

The literal meaning of the phrase '"located in any building or
portion thereof' would assume being inside of, within the.bounds
or limits of;" an enclosure. Board of Chosen Freeholders of Hud-
son County, et al v. Central R. Co. of New Jersey, et al, 59 A.
303, 307, 68 N.J. Eq. 500 (T90L). If this meaning were adopted
then a boiler, so long as it was separated from the building
constituting a public place, would not be required to be inspected
" for safety regardless of the fact that the danger would be just

as inherent as if the boiler was located '"within" the '"four walls"
of the '"place of public assembly." |f fairly possible, keeping
the object and purpose of Chapter 108 in mind, said act.should....
be construed to avoid this unreasonable consequence. Worthington
v. McDonald, 246 lowa L66, 68 N.W.2d 89 (1955). It is a well
known rule of statutory construction, that the intent of the
legislature should be considered when literal words would bring
about an end completely at variance with the purpose of the
statute. U.S. v. Merchants Mut. Bonding Co., 220 F.Supp. 163

(1963).
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Statutes, the purpose of which is the protection of lives and
physical well-being of people, are construed to prevent the
dangers thereof and to provide a remedy in accordance with said
purpose. Chicaqo, M & St. Paul Ry. Co., v. Voelker, 129 F. 522,
65 C.C.A., 226, 7Q°L.R.A. 264 (1904). Such is the purpose of
Chapter 108 Hav:ng ascertained the intent of Chapter 108, we
must now give effect to that end. :

For the reasons above, it is the opinion of this office that

a low pressure boiler, the location of which would constitute

a danger to those who are present in a place of public assembly,
is under the purview of Chapter 108, Acts of the 61st General
Assembly, an amendment to Sectlon 89 2 of the 1962 Code of

lowa.

Respectfully submitted,

ROBERT D. BERNSTEIN
Assistant Attorney General

ms



STATE COFFICES AND DEPARTMENTS. Department of Health, Licensing
and Qualifications of Physical Therapists. = §59; Chapter 167,
Acts of the 61st G.A. The term 'office'" as used in Sec. 5(12 _
may refer to a doctor's office or a private office of a physical

therapist.

March 17, 1966
State of lowa
DEPARTMENT OF JUSTICE A
Des Moines ' R e

Arthur P. Long, M.D.
Commissioner of Public Health
State Office Building
LOCAL

Dear Dr. Long:

This is in response to your inquiry concerning Chapter 167,
Acts of the 6lst G.A., wherein you state the following:

""Questions have arisen in regard to the administra-
tion of Chapter 167, Acts of the 61lst General As-
sembly (S.F. 275), relating to licensing and quali-
fications of physical therapists.

‘1. What date, if any, would be considered
the termination date of granting licenses
under Section 5, paragraphs 1, 2 and 3?

2. In Section 5, paragraph 1, reference is
made, .'in a hospital, sanitorium, clinic,
office or': Does the word office, as used,

apply to a Doctor's office or a private of-
fice of a physical therapist?!

In respect to Question 1, Section 5(3) of Chapter 167, Acts
of the 6lst G.A., provides:

"3. That on or before the effective date of this
Act he has graduated from a school or course of
‘physical therapy approved by the board of physical
therapy examiners. The application under this
title shall be filed with the physical therapy
examiners and accompanied by a fee of twenty. (20)
dollars, and submitted within ninety (90) days
after the effective date of this Act." (Emphasis
Added)
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Since the effective date of Chapter 167, Acts of the 6lst G.A.,
was July L, 1965; it would seem that the termination of granting
licenses pursuant to Section 5 would be ninety (90) days from
that date. . However, a statute which requires the fixing of a
time period for doing something which may effectively be done....
at another time is regarded as directory and not mandatory. Yen-
gel v. Allen, 179 lowa 633, 161 N.W. 631, (1917). -

Because the filing of this application after ninety (90) days
would not injuriously affect other's rights, this office feels
that said period should be considered as a guideline only, and
that the time for granting of a license under Sec. 5(3) of
Chapter 167, may extend beyond this ninety (90) day period.
Bechtel v. Board of Supervisors of Winnebago County, 217 lowa
251, 251 N.W. 633 (1934). -

In answer to Question 2, Section 5(1) is as follows:

1. That, under the direction of a licensed physi-

cian or surgeon or .osteopathic physician or sur- ‘
geon, he has practiced physical therapy either in

a hospital, sanitorium, clinic, office or nursing

home for not less than three (3) years within a

five (52 year period immediately before application;

It is a well known rule of statutory construction, that if the
particular language of a statute is clear it must be given its
plain and ordinary meaning and there is no room for construction
of same. Cook v. Bornholdt, 250 lowa 696, 95 N.W.2d 749 .(1959).
As long as a person has practiced physical therapy under the
direction of a licensed physician or surgeon or osteopathic
physician or surgeon the term'bffice! may refer to a doctor's
office or a private office of a physical therapist.

Respectful ly submitted,

Ritor O R
ROBERT D. BERNSTEIN
Assistant Attorney General

ms



SCHOOLS AND SCHOOL DISTRICTS: Attachment. §§275.1, 275.18,
285.12 and Chapter 240, Acts of the 61st G.A, An attachment
appeal taken under Chapter 240, Acts of the 61st General As-
sembly does not suspend the effective date or operation of the
attachment,

March 17, 1966
State of l|owa
DEPARTMENT OF JUSTICE
Des Moines

Mr. Lorne R. Worthington
Auditor '

State of lowa

State House

LOCAL

Dear Mr. Worthington:

This is in response to your letter dated January 21, 1966,
wherein you stated:

e % % the 6lst G.A. amended Section 275.1 of
the Code and required all areas of the state to
be in a high school district by July 1, 1966.
There was also provision for appeal of the at-
tachment to a particular district which could
effecﬁively postpone the official reorganiza-
tion. ' :

You then raised the following questions:

"1. If the attachments have been legally made,
but are under appeal at August 15, how can the
school board know whether or not to levy taxes
on the property?

"2. "If the new district cannot levy, can the
old non-high school levy? |f the old district
cannot levy, how can the money be raised to
cover the cost of educating the children?

3. |f the matter of legally attaching the non-
high school "districts is not settled by levy
time, is there any way for the school district
to educate the children without placing a dis-
.proportionate amount of taxes on the present
district?"
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In answer to yoyr first question | refer you to the third para-
raph of Section 275.1, as amended by Chapter 240, Acts of the
Ist General Assembly, which provides: ‘

"1t is further declared to be the policy of the
state that all the area of the state shall be

in a@a distri¢t maintaining twelve grades by July
1, 1966. |f any area of the state is not a

part of such a district by April 1, 1966, or is
not included in a reorganization petition filed
in accordance with section two hundred seventy-
five point twelve (275.12) of the Code on or
before April 1, 1966, the area shall be attached
by the county board of education to a district,
or districts maintaining.twelve (12)..grades,
such. attachment to become effective July 1,
1966, and provided such attachment has the ap-
proval of the state board of public instruction.’
Any such district or part thereof attached by
the county board of education, with the approval
of the state board of public instruction, shall
have the right to appeal this attachment to a
court of record in the county in which said
district or part thereof is located within
twenty (20) days after the date of the approval
by the state board of public instruction.

" "IAny area included in a reorganization petition
filed on or before April 1, 1966, and not be-
coming a part of a district maintaining twelve
(12) grades because of the subsequent failure
of the proposal to carry or by reason of judi-
cial appeal proceedings, shall be attached to a
district, or districts maintaining twelve (12).
grades. by .the county board. of education... Such
attachment shall. become effective July. 1, 966,
or it impossible by said date because of. later
vote or appeal. proceedings, on such.date as ...
fixed by the state board of public. instruction.
The authority of the county board of education
to make such attachments shall extend beyond
July 1, 1966, when necessary by reason of later
vote or appeal proceedings.!' (Emphasis Added)

School district alterations or attachments..become. effective. at
the precise time set by statute. 78 C.J.S., School and School )
Districts, § 47, p. 741. On the effective date of the alteration
or attachment, the district or portion thereof being atyached
loses its separate existence and it becomes integrated into the
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district to which it is attached.. State ex rel. Consolidated
School District No. 8 of Pemiscot .County v. Smith, 343 Mo. 288,
121 S.W.2d 160, (1938); 78 C.J.S., Schools and School Districts,
§ 48, pp. 7h41-7L2. After an attachment becomes effective

"% % % the officgrs or directors of a district to which terri-
tory is added acguire and have jurisdiction of such added terri-
tory as fully as:over .the territory.previously. comprised within.
the district, while the officers or. directors.of. a. district from.
which territory .is detached. possess no. further. authority or juris-
diction with.respect thereto after. the transfer.' 7o C.J.S.,
Schools and School Districts, supra. (Emphasis Added). Applying
the above principles to the facts presented by you, it is my :
opinion that on July 1, 1966, the attached non-twelve grade dis-
trict goes out of existence and that territory becomes a part

-of the district maintaining twelve grades to which it was at-
tached. Thereafter, the non-twelve grade area .is.subject.to
taxation within .the .twelve grade district. Missouri-Kansas-
Texas Railroad Company v. Cowden, 184 Ola. 260, 86 P.2d 776,
(1939); Grout v. [llingworth, 131 lowa 281, 108 N.W. 528 (1906).

Chapter 240, Acts of the 61st General Assembly provides in part:

""Any such district or part thereof attached by

- the county board of education, with the approval
of the state board .of. public. instruction, shall
have the right to appeal this attachment to a
court * ¥ * jin the county in which said district
or part thereof is located within twenty (20)
days after the date of the approval by the state
board of public instruction.'" (Emphasis Added)

In view of the foregoing, we must determine whether an appeal

will defer the operation of the attachment so as to preclude the
board from levying taxes on property in the attached area. It

is relevant to note that the Legislature did not provide for a
suspension of the effective date of an attachment.pending..the
final determination of .an.appeal.. .The.case.of State ex rel
Schilling v. Community School District of Jefferson, Greene
County, 252 lowa 49T, 106 N.W.2d 80 (1961), lends support to

the proposition that where the Legislature has not expressly.....
provided for a stay pending .appeal none was .intended. . .ln State . ..
ex .rel Schilling v. Community School District of Jefferson, Greene
County, supra, at.page 498 of the lowa Reports, the Supreme Court
said:

“"The statute contains the mandatory provision

that the county superintendent 'shall call a
special dection * * * within thirty days from

the * * % final determination of such boundaries,
* % %, 1 Joint districts only are excepted from
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this provision in case of appeal. 'in the
absence of express statutory authorization,
it is apparent that the appellant is not en-
titled to a supersedeas or stay of proceed-
ings as a matter of right.' 3 Am. Jur.,
Appeal and Error, section 538; 42 Am. Jur.,
Public Administrative Law, section 238.1,
page 678. '

"A right of appeal is purely a creature of
statute and is not an inherent constitutional
right, but is one which the legislature may
grant or deny at pleasure. Everding v. Board
of Education, 247 lowa 743, 76 N.W.2d 205,
and citations.. .2 Am.. Jur. ,.Appeal.and. Error,
section 6. . By .the same .token.the. legislature
has the right to refuse a stay or |sic] pro-
ceedings pending appeal.'m (Emphasis Added)

The Legislature has expressly provided for a stay in the pro-
ceedings pending appeal in Section 275.18 which postpones the
reorganization election in joint districts until the appeal has
been disposed of and Section 285.12 which stays the order of

the county board pending final order on appeal. |If the Legisla-
ture had intended to suspend the effective date of an attachment
pending final order on appeal they could and would have so stated.
This office cannot under the guise of construction extend or en-
large enactments of the Legislature. [t is my opinion that the
operation of an attachment is not suspended pending an appeal.
Therefore, the board of the enlarged twelve grade district may
levy taxes on the property in the attached area on August 15.

In view of the above answer your second and third questions are
now moot. '

Very truly yours,

NOLDEN GENTRY
Assistant Attorney General

-
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TAXATION: Personal Property Tax - Pick-up Campers--—
Sections 321.1(1), 321.1(2), and 321.130, Code of Iowa,
1962. A ‘camper' which is permanently mounted on a pdick-
up truck is not subject to taxation as personal property.
If the 'camper' is easily or conveniently detachable,
however, it is subject to taxation as personal property. -

STATE OF IOWA
DEPARTMENT OF JUSTICE
DES MOINES, IOWA

March 18, 1966

Honorable Gene W. Glenn
State Representative
R.R. 7 -
Ottumwa, Iowa

Dear Representative Glenn:

This is in response to your recent ingquiry concerning
the following:

"Personal property taxes have
been imposed on camping trailers.
It is my understanding that the
license fees paid by many pick-

up truck owners includes the gross
weight of the camping attachment
and the truck. Thus, the camper
owner pays taxes on the camper as
personal property and also a higher
license fee because of the weight
of the camper.

"On the other hand, stock trucks
are not taxed as personal pro-
perty. This gives rise to a feel-
ing of inequity on the part of
many camper owners, whose campers
are more or less permanently in-
stalled on the pick-up trucks.
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"Some question has arisen
about the propriety of

taxing campers as personal
property. I would appreciate
an Attorney General’s Opinion
in this matter at your early
convenience."

To answer your inquiry it is necessary to consider the
following provisions of Chapter 427, Code of Iowa, 1962,
Property Exempt and Taxable. Code Section 427.1 provides:

"The following classes of
property shall not be taxed:

Code Section 427.13 provides:

"All other property, real or
personal, is subject to taxa-

tion in the manner prescribed, N
and this section is also intended
to embrace:

"1ll. Every description of vehicle,
including bicycles, =snosiow as other-—
wise provided."

In interpreting the foregoing statutes our courts have
adopted the rule that all property is taxable unless
there is a specific exemption in the law. The specific
exemption relative to the situation being discussed here
is Section 321.130, Code of Iowa, 1962, which providess

"321.130 Fees in lieu of taxes.
The registration fees imposed
by this chapter upon private
passenger motor vehicles or
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semitrailers shall be in lieu

of all taxes, general or local,
to which motor vehicles or
semitrailers may be subject, and
if a motor vehicle or semitrailer
shall have been registered at any
time under this chapter it shall
not thereafter be subject to a
personal property tax unless such
motor vehicle or semitrailer shall
have been in storage continuously
as an unregistered motor wvehicle
or semitrailer during the preced-
ing registration year."

. In order for a ‘camper’ to qualify for the above exemption,
then, it must qualify as a motor vehicle. Chapter 321,
Code of Iowa, 1962, defines vehicle and motor vehicle

as follows:

Section 321.1, Definition of words
and phrases, provides:

"The following words and phrases
when used in this chapter shall,
for the purpose of this chapter,
have the meanings respectively
ascribed to them.

"l. ‘'Vehicle®’ means every de-
vice in, upon, or by which any
' person or property is or may be
transported or drawn upon a
highway, excepting devices moved
by human power or used exclusively
upon stationary rails or tracks.
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"2. ‘'Motor vehicle' means every
vehicle which is self-propelled
but not including vehicles known
as trackless trolleys which are
propelled by electric power ob-
tained from overhead trolly wires,
but not operated upon rails. The
terms ‘car' or ‘automobile' shall
be synonymous with the term ‘motor
vehicle.'"

In light of the above definitions, a pick-up truck would
obviously qualify for the exemption of Section 321.130.
However, a pick-up truck with a 'camper' presents a some-
what more difficult question and it is necessary to con-
sider the following Iowa Supreme Court case  in which an
almost identical situation is considered by the Court.

In Crown Concrete Co. vs. Conkling, 247 Iowa 609, 75

N.W. 2d 351 (1956), the issue was whether a cement

mixer mounted on a licensed truck is subject to taxation
as personal property. On page 613 of the case, the Court
stated: ' '

"Undoubtedly plaintiff's trucks

are registered motor vehicles
within the meaning of Section
321.130. If a truck and the

mixer mounted on it are to be
viewed as an integral whole it
seems the mixer, as well as the
chassis, clearly falls within the
statutory exemption from personal
_property tax. If however the mixer
and the truck may be viewed as '
separate pieces of property and
the mixer may be dissected from
the truck for the purpose of sub-
jecting it to the tax here in
dispute, of course section 321.130
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does not exempt the mixer. We
do not think the mixer may be
dissected from the truck for

such purpose. ...The evidence

- clearly shows each mixer is in

fact an integral part of. the
truck upon which it is mounted,
the whole constitutes a single
unit and is used as such...."

It should be noted here, that the Court based its decision
on the fact that the cement mixers are permanently mounted
on the trucks for the Court stated on page 61ll:

"... The mixers are purchased
separately from the trucks and
then securely and permanently
mounted thereon. Rarely is a
mixer removed from the truck on
which it is mounted. Such re-
moval would take two men a day
and a half." (Emphasis added)

In accordance with the foregoing,
this office that a ‘camper' which
on a pick-up truck is not subject
property. If the ‘'camper' can be
detached from such pick-up truck,
to taxation as personal property.

it is the opinion of

is permanently mounted
to taxation as personal
easily or conveniently
however, it is subject

Very truly yours,

- David W.

Kelly

Assistant Attorney General

DWK:4dj



COUNTY AND COUNTY sOFF ICERS: Grotp insurance programs. Chapter
365A, as amended, ‘and §332.3, 1962 Code of lowa; Chapter 232,

Acts of the 60th G.A., and Chapter 394, Acts of the 6lst G.A. There
is no authority for the establishment of health insurance plans
under Chapter 365A; as amended, for county boards of supervisors.

who are not county employees. There is no authority for the -
contribution of & flat sum in addition to ordinary compensation

to county emp[oyees whereby said employees would purchase |nd|-

vidual health imsurance plans.

“—March 24, 1966 _
State of lowa
Mr. John W. Shafer DEPARTMENT OF JUSTICE
Allamakee County Attorney Des Moines
23 Allamakee Street
- Waukon, lowa

Dear Mr. Shafer:

Reference is herein made to your letter of February 10 in

which you stated:

"1 have been requested by the Allamakee County
Board of Supervusors to request an opinion of
you as to the ‘legality of the Board of Super-
visors paying a portion of the cost of health
insurance for county employees and county
officers.

"In examining this problem | find that Section 10
of Chapter 332.3 gives the Board of Supervisors
the power to fix compensation for all services
of county and township officers not otherwise
provided by law, and to provide for the payment
of same. Chapter 232 of the Laws of the 60th
General Assembly allowed payment and establish-
ment of group insurance plans for employees of
state, county school: district, etc. Chapter 394
of the Laws of the 61st General Assembly allowed
coztrnbutnons wholly or in part by the governing
body.

"My query is whether the Board of Supervisors can
pay or contribute toward insurance plans for
county officers when. their salaries are already
set by law. The further query that was re-
quested was whether or not the Board of Super-
visors could contribute a flat sum in addition
to ordinary compensation to the employees and
allow them to pay toward their own health
insurance plans without any group plan being
organized."
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In reply thefeto | advise:

1. | find nq authority in Chapter 365A, Code of 1962, Chapter
232, Acts of the 60th General Assembly, or Chapter 39h Acts of
the 61st General Assembly for the establishment of health insurance
plans for county officers and, therefore, it follows that the Board
of Supervisors cannot contribute to the payment of such insurance.
The group insurance authorized under these chapters isblimited
to county employees. |

2. The second question is answered in the negative. It is
plain from the foregoing chapters that the use of public money
for the payment of such insurance is confined fo group insurance.
There is no authority to use such funds for individuals' insur-

ance or to pay therefrom the |nd|vudual employee s health insur-

ance premiums. 7 ﬁyﬁ f//
- ; it
Very itruly y

e Z il

First Assistant Attorn ¥y General.

'I'S,
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MILITARY CODE AND RELATED MATTERS: Accrual of state vacation

time by National Guard technicians. Section 79.1, 1962 Code

of lowa, as amended. Naticnal Guard technicians may not be
credited with their pericds of service as technicians in connection
with accrual of annual vacation under §79.1 nor may their period

of service as technicians be considered in connection with salary
eligibility under the provisions of the classification and compen-
sation plan promulgated by the State Personnel Director,

March 25, 1966

State of iowa
DEPARTMENT GF JUSTICE

Joseph G. May Des Moines

Col, GS, lowa ARNG
Assistant Adjutant General
Camp Dodge

LOCAL

Dear Colonel May:

I am in receipt of your letter to the Attorney General in which
you request an opinion concerning the following: .

"This Department currently has several
employees, formerly employed as National
Guard technicians, but presently employed
under the Departmental Table of Organiza-
tion authorized by the Director of Personnel,
office of the State Comptroller.

"Are the former National Guard technicians now
employed under the Departmental Table of Organ-
ization of the State Personnel Division credit-
able with the period of service as technicians
in connection with accrual of annual vacation
eligibility under the provisions of -Section
79.1 Code 1962, as amended, and in connection
with determination of salary eligibility and
longevity credit under the provisions of the
‘Classification and Compensation Ptan' pro-
mulgated by the-State Personnel Direction?"

[n order to answer your question some discussion is necessary rela-
tive to the rather complex employment status of the National Guard
technician. He is paid by the Federal government which also pre-
scribes the duties required of him in his particular job classifi-
cation. Along with the receipt of a salary from the Federal govern-
ment, a technician is entitled to medical, hospital, and loss of pay
benefits if injured on the job or if he suffers illness which may be
attributed to job performance under the Federal Employees Compensation
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Act (63 Stat. 865 et seq) as amended (5 USC 751 Et seq). He is

also entitled to benefits of the Federal Unemployment Compensation
Act (68 Stat. 1130 et seq) as amended (42 USC 1361 et .seq). National
Guard Regulation 51, and Air National Guard Regulation 40-10 set

out in detail e]igibi]ity requirements for annual leave and sick
time. It is also noteworthy to mention that these technicians are
eligible for benefits of the Federal 0ld Age Survivors Insurance
program under the Social Security Act (49 Stat. 622 et seq) as
amended (42 USC 4Ol et seq).

On the other hand, the State Adjutant General hires the technician

and may, in certain instances, terminate the technician's employ-
ment.

We are not unmindful of the previous opinion of this office under
date of February 16,1966, which held that these technicians are
eligible to partnc:pate in the state-sponsored insurance program, .
and that they also part|c1pate in the lowa Public Employment Retire-
ment System.

in this regard we again mention the fact that a National Guard
technician may be considered a State employee for some limited pur-
poses, but for the most part, he performs Federal services and he
must be considered a Federal employee. To allow these persons to
accrue longevity for purposes of vacation time and salary classifi-
cation under state law at a time when they are performing services
almost exclusively for the Federal government would be an anomaly
of reason and Iognc

We are therefore of the opinion that National Guard technicians may
not be credited with their periods of service as technicians in
connection with accrual of annual vacation under the provisions of
section 79.1 of the 1962 Code of lowa, as amended, and further that
their period of service as technicians can not be considered in
connection with salary eligibility under the provisions of the
classification and compensation plan promulgated by the State Personnel
Director. .

Very tru]y yours
<" ..(_-///C///r( /)/;VC/[\-—'

JOSEPH S "BRICK
< Special Assistant Attorney General

‘' bj
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SCHOOLS AND SCHOOL DISTRICT = Authority of board of the Reorganized
school district to terminate teachers' contract. §%§275.25, 279.13, 1962
Code of lowa. The new Board of Directors of a Reorganized School
District does have the authority to terminate a contract of a teacher

of a rural school district which by virtue of the reorganization becomes
a part of the reorganized school district.

State of lowa
DEPARTMENT OF JUSTICE

March 30, 1966 Des Moines

The Honorable Keith H. Dunton

State Representative, Keokuk County
Box 77

Thornburg, lowa

Dear Representative Dunton:

“Your letter of request under date of March 17, 1966, states as
follows: :

"A problem exists relative to teacher
emp loyment in our newly-organized high
schoo! districts, upon which | would
appreciate a ruling,

"Section 275.25, Code of lowa, states,

‘the new Board of Directors shall have a
complete control of the employment of all
personnel for the newly=-formed community
school district for the ensuing school
year.' My question i¢ this: In these
rural districts that ill become a part

of a high school district July 1, 1966,

and in which the board of the said rural
independent district has failed to notify
the presently employed rural teacher in a
legal manner ©f termination of her contract
at the close oi the present school year,
does the new board of the community district
of which this rural district becomes a part
have the authority to terminate this con-
tract by a legal notice, including con-
sideration of termination before April 17"

Before answering, resort must be had to portions of certain Code sections
pertinent to your inquiry:

"275.25 ... The new board shall organize
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within fifteen (15) days following their
election upon call of the county super-
intendent. The new board of directors
shall have complete control of the em-
ployment of all personnel for the newly
formed community school district for the
.ensuing school year. Following the or-
ganization of the new board they shall
have authority to establish policy, or-
ganize curriculum, enter into contracts,
and complete such other planning and take
such action as is essential for the ef-
ficient management of the newly formed
community school district."

"279.13 Contracts with teachers - auto-
matic continuation - exchange of teachers,

& % %

""Said contract shall remain in force and
effect for the period stated in the contract
and thereafter shall be automatically continued
in force and effect for equivalent periods,
except as modified or terminated by mutual
agreement of the board of directors and the
teacher, until terminated as hereinafter pro-
vided. On or before April 15, of each year
the teacher may file his written resignation
with the secretary of the board of directors,
or the baard may by a majority vote of the
elected membership of the board, cause said
contract to be terminated by written notifi-
cation of termination, by a certified letter
mailed to the teacher not later than the tenth
day of April; provided, however, that at least
ten (10) days prior to mailing of any notice
of termination the board or its agent shatll
inform the teacher in writing that (1) the
board is considering termination of said con-
tract and that (2) the teacher shall have the
right to a private conference with the board
_if the teacher files a request therefor with
the president or secretary of the board within
five (5) days; and if within five (5) days
after receipt by the teacher of such written
information the teacher files with the president
or secretary of the board a written request for
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a conference, the board shall, bkefore any
notice of termination is mailed, give the
teacher written notice of the time and place
of such conference and shall hold a private
conference between the board and teacher and
his representative if the teacher appears at
such time and place. In event of such termin-
ation, it shall take effect at the close of
the school year in which the contract is
terminated by either of said methods. The
teacher shall have the right to protest the
action of the board, and to a hearing thereon,
by notifying the president or secretary of the
Board in writing of such protest within twenty
days of the receipt by him of the notice to
terminate, in which event the board shall hold
a public hearing on such protest at the next
regular meeting of the board, or at a special
meeting called by the president of the board
for that purpose, and shall give notice in
writing to the teacher of the time of the
hearing on the protest. Upon the conclusion
of the hearing the board shall determine the
question of continuance or discontinuance of
the contract by a roll call veote entered in
the minutes of the board, and the action of
the board shall be final. The foregoing pro-
visions for termination shall not affect the
power of the board of directors to discharge
a teacher for cause under the provisions of
section 279.24, The term 'teacher' as used in
this section shall include all certificated
school employees, including superintendents."

"279.15 Nonemployment of teacher-when. No
contract shall be entered into with any teacher
to teach an elementary school when the average
daily attendance of elementary pupils in such
school the last preceding term therein was less
than eight such pupils of school age, resident
of the district or subdistrict, as the case may
be, nor shall any contract be entered into with
any teacher to teach an elementary school for
the next ensuing term when it is apparent that
the average daily attendance of elementary pupils
in such school will be less than eight or the
enrollment less than ten such pupils of school
age, resident of the district or subdistrict, as
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the case may be, regardless of the average

"~ daily attendance in such school during the last
preceding term, unless the parents or guardians of
ten or more such elementary children subscribe to

a written statement sworn to before the county super-

intendent or a notary public certifying that such
children will enroll in and will attend such
elementary school if opened and secure from the
county superintendent written permission authoriz-
ing the board to ccntract with a teacher for
such school for a stated period of time not to
exceed three months."

We assume that this is a valid reorganized school district,
that the new board of directors 'hés been elected, and that
they have had the required organization meeting and that a

division of assets and liabilities has or will occur as re-
cited in sections 275.28 or 275.29 of the 1962 Code of lowa.

Research does not disclose any lowa authorities specifically

confronted with the problem you have raised. However, Missouri
has had occasion to deal with this problem in McClure v. Princeton

Reorganized School District R-5, 328 S.W. 2d 65 (1959). The
colrt's statement of the facts of this case is as follows:

"A general statement of the facts is advisable.
On and prior to January 1, 1955, there existed
in Mercer County 43 rural school districts, one
of which was Nigh School District No./85. There
were other districts with which we are not con-
cerned. §

"On January 31, 1955, a petitioﬁ was filed for

the purpose of consolidating said 43 districts into a

reorganized district. An election was held on the
following March 1hkth and the vote favored the
consolidation. An interim board of directors
was elected, and on April 7th, at the regular

school election, a new board of directors was elected.

This reorganized district was designated 'Con-
solidated District C-2'. Subsequent to the events

giving rise to this cause of action, €onsolidated C-2

became a part of Reorganized School District R-5,

defendant in this case. This subsequent reorganization

is of no importance relative to the issues on this
appeal, except that defendant R-5 will be re-

quired to pay the judgment if affirmed. There is no

dispute about that being correct.



Hon. Keith H. Dunton -5- March 30, 1966

"The material facts giving rise to this

suit are: That plaintiff had a teacher's
contract with the Nigh District for the teach-
ing year of 1953-54, which was entered into
on April 13, 1953; and that on April 7,
1954, she was again eniployed by the Nigh
District for the school year of 1954-55,
which would end in April, 1955. However,

on February 11, 1955, the board of directors
of Nigh District entered into a written
contract with her to teach the Nigh School
during the year of 1955-56. This is the
contract upon which the suit is founded.

It will be observed that this contract was
entered into about one month prior to the
formation of Reorganized District C-2."

It is noted the additional fact, not raised in your letter, that
the rural school district had entered re-employment for the en-
suing school year, was present in this case. The court, con-
cluding that a notice of termination of employment by the Re-
organized school district's board of directors was effective,
held as follows:

"]. Plaintiff seems to contend that

the board of directors of Consolidated
District C-2 could not. terminate her con-
tract because Section 165.290 provides

that when a number of districts are con-
solidated under certain sections, the
original district shall continue"until

June 30th following such organization,

and then turn over its books, papers and
records. This section was repealed,

Laws of 1955, page 537, but was in force

at the time of the instant reorganization.
However, this section would not prevent the
Consolidated District C-2 from terminating
plaintiff'!s contract, if it did so properly;
because after the consolidation, Nigh District
'"had no power to do anything except to
finish the business then under way, and at
the end of the school year, June 30th, make
the turnover as required by (said section).'
State ex rel Fleener v. Consclidated School
District No. 1, Mo. App., 238 S.W. 819, 821.n
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Al though the cited Missouri case is not controlling, it is per-
suasive.. Additionally, in considering Sections 279.13 and 279.15
specifically, in respect to continuing contracts with teachers
when enroliment falls below the minimum, the Attorney General held
in 1950 OAG at page 63:

'"(3) If no notice was given pursuant to the
terms of section 279.13 and not enough pupils
were available and such was apparent, the con-
tinuing contract, being a new contract of
employment made pursuant to the terms of
279.13, would be void."

The notice referred to in this conclusion, of course, in your
situation would refer to the rural school district, however,

it is felt that it is not difficult to analogize this conclusion

to your circumstances that it could be an immpossibility if there
was a plan for division of assets and liabilities pursuant to
Section 275.28, for the rural school district to notify the teacher
of termination as provided in 279.15.

With the above in mind, and turning to your specific question: 'Does
the new board of the community district of which this rural school
district becomes a part have the authority to terminate this con-
tract by a legal notice, including consideration of termination,
before April 1?" In the portion of Section 275.25 cited before,

it is noted that the new board has 'complete control of the em-
ployment of all personnel of the newly formed community school

district for the ensuing school year.” It is also stated that the
new board shall "take such action as is essential for the ef-
ficient management of the newly formed community school district."
It is the writer's opinion that to exercise complete control over
the employment for the ensuing school year also gives authority not
to employ and to avoid automatic employment if that is their de-
cision, and that giving such notice is consonant with the policy

of taking such action resulting in the efficient management of

the newly formed community school district for the ensuing school
year.

For the foregoing stated reasons, | am of the opinion that your
question, '"Does the new board of the community district of which
this rural school district becomes a part have the authority to
terminate this contract by a legal notice, including consideration
of termination, before April 12", should be answered in the
affirmative.

Respectfully submitted,

MICHAEL S. McCAULEY
Assistant Attorney General

o~



TOWNSHIPS: Cities and towns: Power of city to levy taxes for
cemeteries - §§359.29 through 359.41, 368.28, LO4.1, LOL.2, as
amended, and 404.10(1)(2), as amended, 1962 Code of lowa.
§368.28 does not authorize a city to extend its tax levy to
property outside the city's corporate limits.

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

April L, 1966

Mr. Charles E. Vanderbur
Story County Attorney
537 Main Street

Ames, lowa

Dear Mr. Vanderbur:
You have submitted the following quescic. .

"A township board of trustees hasg rzfused o tzxe
over the ownersh.p, management anc con:roi of 2
private cemetery now owned and managed v ¢ pr’vate
cemetery association. This cemetery serves a parci-
cular town. The cemetery association .zs now asked
that town to assume the ownershi:., manz, z.:nt and
control. Is Section 368.28 broad enough ¢ make
Sections 359.29-4i applicable to a town and theraby
allow the town to accept the cemetery association
property as a gift, allow the town to l'evv a tax
sufficient to maintain the cemetery ana ailliow the
town to extend its levy to the property outside the
corporation within the township?!

You refer tc Section 368.28 of the 1962 Code of lowa which reads
as follows:

'368.28 Burials, cemeteries - crematories.

They shall have power to regulate the bu:r.al of
the dead; to provide places for the interment

of the dead; to cause any body interred contrary
to such regulations to be taken up and buried in
accordance therewith; to exercise over all ceme-
teries within their limits, and those without
their 1imits established by their authority, the
powers conferred upon township trustees with ref-
erence to cemeteries; or they may, by ordinance,
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transfer such duties and the general management of
such cemeteries to a board of trustees; and to
authorize the establishment of crematories for the
cremation of the dead, within or without the limits
of such corporation and regulate the same.!

The powers of the township trustees are contained in Sections
359.28 through 359.41. These powers include the power to condemn
land anywhere within the township, to accept gifts, to levy a
tax, and to control the cemetery, to appoint trustees for the
same, or to sell the same. They may sell lots and make rules

and regulations in regard thereto. The levy they may make can

be extended within a town or city unless the town or city has a
cemetery or has levied a tax to support a cemetery.

The crucial language of Section 368.28 is:

", .. to exercise over all cemeteries within their ’
limits, and those without their limits established

by their authority,; the powers conferred upon town-
ship trustees with reference to cemeteries...."

The above language is subject to interpretation as it is unclear v
as to what powers were intended to be conferred by the legislature,
especially as to the powers of taxation. We must consider the
powers of a city to tax as contained in Section 404.10, subsec-
tions 1 and 2, as amended, which reads as follows:

"LOL.10 Municipal enterprises. Municipal corpora-
tions shall have power to annually cause to be
levied for a fund to be known as the municipal
enterprises fund an annual tax on all taxable pro-
perty within the corporate limits and allocate the
" proceeds thereof to be spent for the following
purposes: - :
1. To pay for land acquired for cemetery pur-
poses and the interest accruing on the cost thereof.
2. For the care, preservation, and adornment of
any cemetery utilized for burial purposes by the
people of the city or town, whether such cemetery
is located within the limits of such municipality
"or is established by its authority outside of its
corporate limits. Said fund may be used for any
cemetery owned and controlled by said municipal
corporation within or without the corporate limits,.
or for any cemetery owned and controlled by any
private or incorporated cemetery association, town-
ship, or other municipality, even though situated in
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an adjoining county, if actually utilized for burial
purposes by the people of the city or town. Said
tax may be so expended for the support and mainten-
ance of any such cemetery after it is no longer used
for the purpose of interring the dead.!

This section provides for a levy only on taxable property within
the corporate limits for cemetery purposes. Subsection 2 recog-
nizes that a cemetery may be without the corporate limits, but
there is no provision for township-wide levy.

Sections 40k4.1 and 40O4.2 indicate that the municipal corporation's
power to levy taxes must be specifically provided for except as
modified by Chapter 404.

This office's opinion to you of May 26, 1965, indicated that the
legislature has the power to create special taxing districts for
the purpose of making local improvements and its boundaries need
not coincide with the boundaries of counties or other municipali-
ties.

The legislature has not specifically set up a special taxing dis-
trict for cities, either in Chapter 368 or Chapter 359. Chapter
LOL4 prohibits municipal levies beyond corporate limits of the
city.

~ Therefore, it is my opinion that while Section 368.28 does allow
a city to accept cemetery lands as a gift, it does not allow a
town to extend its levy beyond the corporate limits.

efry truly your

TlMOTHY McCARTHY
Solicitor General
State of lowa

ew
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CITIES AND TOWNS: Low-rent housing law amendment - Chapter LO3A,
1962 Code of lowa, as amended; Chapter 334, Acts of 6lst G.A.
Low-rent housing proceedings commenced under Chapter 403A but not
completed by July 4, 1965, the effective date of Chapter 334, Acts
of the 6ist G.A., are not affected by the amending provisions of
Chapter 334 and are controlled until concluded by Chapter LO3A.

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

April 8, 1966

State Senator
Chariton, lowa

Dear Senator:

I am in receipt of your recent letter to the Attorney General con-
cerning the legality of the procedure undertaken by the City of
Chariton in order to participate in low-rent housing activities
under Chapter L4O03A of the 1962 Code of lowa, as amended. In expla-
nation you state that the city council of Chariton held a success-
ful election on July 1, 1965, under authority of section L403A.25,
and subsequently on September 7, 1965, staged a public hearing
pursuant to section 403A.5. You further point out that the afore-
enumerated sections were repealed as of July 4, 1965, by Chapter
334, Acts of the 6lst G.A., and that the amendments inserted in
lieu of these repealed sections prescribe a different procedure to
be followed by the municipality before it may engage in low-rent
housing activities.

The answer to your question rests within the determination of whether
proceedings instituted under section 403A.25 before the passage of
Chapter 334, Acts of the 6lst G.A., will be affected by the amend-
ment or will continue to be governed by the original statute.

I am of the opinion that the proceedings are controlled throughout
by Chapter 403A in its original state.

The primary rule of statutory construction cases is to ascertain

and give effect to the intention of the legislature. Dingman v.
Council Bluffs, 249 lowa 1121, 90 N.W.2d 742 (1958); Grant v. Norris,
259 Towa 236, 85 N.W.2d 261 (1957); 50 Am.Jur. Statutes S&7/8.

- Although Chapter 334, Acts of the 61st G.A., does not contain a

saving clause, | think we may turn to section 4.1(1) of the 1962
Code of lowa, as amended, for aid in giving effect to the legisla-
ture's intention in this matter. Section ﬁ.l(]) in pertinent part
reads as follows:
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"... repeal of a statute does not ... affect

any right which has accrued ... or any pro-
ceedings commenced under or by virtue of the
statute repealed."

The lowa Supreme Court in the case of Manilla Community School
District v. Halverson, 251 lowa 496, 50T, 10T N.W.2d 705 (1960)
stated in respect to the aforequoted statute:

"To the extent that such directions are appli-
cable they become a part of the statute in
question and must govern our course in the pur-
suit and discovery of that illusive legislative
intent."

This provision contained in the lowa code under title of "Construc~
tion of Statutes' indicates a general legislative intent that re-
pealed laws continue in force until a completion af proceedings
begun under them, and unless the amending statute contains language
which expressly or explicitly manifests a legislative intent to

the contrary, this general intent should prevail. A cursory view
of Chapter 334, Acts of the 6lst G.A., reveals no such contrary
intent.

A repealing statute, although absolute in terms, may for some pur-

poses and to some extent, continue in force the provisions of the
- repealed statute. State ex rel Bates v. Payton, 139 lowa 125,

117 N.W. 43 (1908).

Based on the foregoing it is the opinion of this office that Chapter
4O3A controls the proceedings outlined in your letter, and according-
ly, if all provisions of Chapter 403A have been complied with the
City of Chariton is certainly eligible to participate in low-rent
housing activities with regard to the specific project outlined in
the notice of the public hearing required by section 403A.5, 1962
Code of lowa. Low=-rent housing activities beyond the scope of this
project must be initiated in compliance with Chapter 334, Acts of

the 6lst G.A.

This opinion is intended to goverh any inconsistent conclusions
that may be drawn from a prior opinion of this office under date of
May 20, 1965.

Very truly yours ,

( , // \
‘ . I
~ﬁ0171/) e
JOSEPH S. BRICK
w/Special Assistant Attorney General

bj



TAXATION: Property Tax Redemption Certificates. Chapter
447, 1962, Code of Iowa. The right of redemption requires
an interest in the property itself. Mere possession with
no claim of right or color of title is insufficient to
permit redemption. A redemption certificate having been
issued to one not entitled to redeem can be cancelled only
by declaratory judgment or other appropriate legal action.

STATE OF IOWA
DEPARTMENT OF JUSTICE
DES MOINES, IOWA

April 12, 1966

Mr. DeWayne A. Knoshaug
Wright County Attorney
Clarion, Iowa

Dear Mr. Knoshaug:

This i8 in reply to your request for an opinion on the
following:

"The following factual situation exists
in Wright County: in 1959 Mr. B., ob-
serving that a parcel of real estate
located in Wright County was uninhabited,
'Eook possession thereof and stored per-
sonal property thereon although having no
color of title and apparently being only
d squatter. B. has remained in posses-
sion since and is in possession at the
present time. On December 3, 1962 this
same parcel of real estate, being listed
as 'Owner unknown' was sold at tax

sale to Mr. R. who has paid all sub-
sequent taxes and filed notice for deed
on September 7, 1965. Subsequent thereto
notice was given to B. who has paid the
amount necessary for redemption and was
issued the redemption certificate in
guestion.

"Based on the above facts, I request
the opinion of your office in regards
to the following questions:

"l. Under the above factual
situation does Mr. B. have
the right to redeem under
the provisions of Iowa Code
Chapter 4472
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"2. If it . is your opinion that
Mr. B. does not have the right
to redeem what proceeding should
be invoked to remove or cancel
the tax sale certificate in his
possession?"

Chapter 447, Code of Iowa, 1962, provides for redemption
from tax sales but does not specify what persons shall be
entitled to redeem. Section 447.5 provides:

"The auditor shall, upon application
of any party to redeem real estate
sold for taxes, and being satisfied
that he has a right to redeem the
same upon the payment of the proper
amount, issued to such a party a

certificate of redemption, ...".
(Emphasis added)

This provision is the only statutory provision making
reference to a "right to redeem."

Iowa case law has established the rule that only persons
having an interest in the property are entitled to redeem
from tax sales. Penn vs. Clemans, 19 Iowa 372 (1866);
Garridgan vs., Knight, 47 Iowa 525 (1877); Hart vs. Delphe,
157 Iowa 316, 136 N.W. 702 (1912); and Clarkson vs. McCovy,
215 Iowa 1008, 247 N.W. 270 (1933).

What constitutes sufficient interest to redeem has been
determined on a case by case basis. In Cummings vs.
Wilson, 59 Iowa 14, 17, 12 N.W. 747 (1882) the Court
stated: '

"We conclude that when one seeks to
redeem from a tax sale under an
eguity or a claim not based upon a
recorded title, when the law pro-
vides shall support the right of
redemption, the county officers
must permit the redemption if they
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are satisfied, he in good faith,
relied upon such equity or claim.
They are not to determine whether
the law will enforce his claim,
but whether in good faith he

makes it. It will, of course, be
understood the claim or equity
must pertain to an interest in

the land, which if enforced, will
vest some title,. lien or right

to the property itself." (Emphasis
added) '

On the basis of the foregoing the right to redeem depends
on whether the person seeking to redeem has an interest of
some kind in the property itself. In the instant fact
situation the person to whom the redemption certificate
was issued is merely a squatter. He is a mere possessor
with no claim of right, color of title or interest in

the property itself. Mere possession is not an interest
in the property, but merely a physical act of occupation.
Goulding vs. Shonguist, 159 Iowa 647, 141 N.W. 24 (1913).

It is our opinion, therefore, that a mere possessor does
not have an interest in the property sufficient to per-
mit him to redeem and, therefore, the answer to question
number one (1) is no.

With respect to your second question, concerning the pro-
cedure for removing or cancelling a tax redemption certifi-
cate, the mere act of the auditor or treasurer in making

a notation that the same is cancelled and void is not
sufficient. Ellsworth vs. Low, Adams and French, et al,

62 Iowa 178, 181, 17 N.W. 450 (1883). 1In that case the
auditor issued a redemption certificate after the period
~of redemption had expired. Recognizing his error the
auditor noted on his certificate stub:

"The redemption cancelled by reason
of the time specified by the Code of
Iowa having expired, and that fact
not noticed by me at the time re-
demption was made or being made."
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The Court concluded as follows:

"It is evident that the party making
the redemption is not bound by this
action of the auditor, unless he or
his agent acquiesced therein and sur-
rendered the certificate and received
the money paid as for redemption."

It is our opinion that the only manner in which the re-
demption certificate can be removed or cancelled effectively
is by tendering refund of the amount paid for the certificate
of redemption. If the redemption certificate is not wvolun-
tarily surrendered then a declaratory judgment or other
appropriate legal action must be pursued to cancel the
certificate of redemption.

Very truly yours,

Roger D. Bindner
Assistant Attorney General

RDB:dj



TAXES: Personal Property Taxes; Tax on leased personalty
in possession of lessee: Section 428.1, 428.4 and 428.9,
Code of Iowa, 1962, Leased personalty must be listed

and taxed to the owner thereof, unless the property is
voluntarily listed by the lessee, or unless the ‘owner

does not reside in the county where the lessee has posses-
sion of the property, in which case it is listed and

taxed to the lessee. : ’

LAWRENCE F. SCALISE STATE OF IOWA
ATTORNEY GENERAL DEPARTMENT OF JUSTICE
DES MOINES, IOWA

April 13, 1966

Mr. Richard E. Lee
Hamilton County Attorney
528 Second Street
Webster City, Iowa

Dear Mr. Lee:

This is in regard to your letter of February 25, 1966,
requesting an opinion on the following:

"To whom are propane gas tanks
assessed against, that are placed
on various farms throughout the
County, when they are owned by
the gas company and leased by the
land owner and user?"

As you stated in your letter, this problem involves the
interpretation of Sections 428.1 and 428.4, Code of Iowa,
1962, along with Section 428.,9.

Section 428.1 in pertinent part provides:

"Every inhabitant of this state, of
full age and sound mind, shall list
for the assessor all property subject
to taxation in the state, of which he
is the owner, or has the control or
management, in the manner herein
directed:

"6, Property under mortgage or lease
is to be listed by and taxed to the
mortgagor or lessor, unless listed
by the mortgagee or lessee."
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In the case of Arie vs. Burnside, 182 Iowa 1107, 166 .
N.W. 376 (1918), in deciding that the mortgagor, owner -
of the personal property, was liable for personal pro-
perty tax instead of the mortgagee, the Court stated

at page 1113: .

"It is so axiomatic that it would
hardly seem necessary to say that
a person cannot, under any theory
of the taxing power, be made liable

.3 J for the tax on property that he 3 }

does not own at the time it became
subject to assessment."

- Though the lessor-lessee language of paragraph 6 of

Section 428.1 has never been interpreted by the Iowa
Supreme Court or by the Attorney General, the Court

has construed the mortgagor-mortgagee language of
paragraph 6 to mean exactly what it says, "Property
under mortgage or lease is to be listed by and taxed to
the mortgagor or lessor unless listed by the mortgagee

or lessee." The same interpretation should be applied
to the lessor-lessee language of paragraph 6. Porter vs.
Lafferty, 33 Iowa 254 (1871), Dayton vs. Rice, 47 Iowa
429 (1877), Arie vs. Burnside, supra.

Section 428.4, Code of Iowa, 1962, provides in pertinent
part as follows:

*...personal property shall be
listed and assessed each year

in the name of the owner thereof
on the first day of January ..."
(Emphasis added)

The Iowa Supreme Court, and the Attorney General have
held numerous times that the language quoted above
means exactly what it says: "...that personal pro-
perty shall be listed and assessed in the name of the
owner on the first day of January ...". Tackaberry &
Co. vs. City of Keokuk, 32 Iowa 155 (1871); Arie vs.

‘Burnside, supra; Cownie vs. Local Board of Review, 235
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Iowa 318, 16 N.W. 2d 592 (1944): Ogden vs. Lowry, 249

Iowa 1183, 91 N.W. 24 378 (1958):; 98 OAG 71; 98 OAG
179; 18 OAG 210; 20 OAG 358; 40 OAG 510; 50 OAG 51;
56 OAG 119; 62 OAG 469; 62 OAG 471;

Under the fact situation presented here it is clear
that the lessor under Section 428.1 and the owner under
Section 428.4 are one and the same persopn. Under the
provisions of both statutes the property must be listed
and taxed to the owner.

There are two basic exceptions, however, where tHe pro-
perty shall not be listed and taxed to the owner. One
arises pursuant to Section 428.1(6) where the lessee or
mortgagee voluntarily lists the property in his own
name. In that instance, however, it is only because
the lessee lists it in his own name that it is not
listed and taxed to the owner.

‘The other exception arises pursuant to Section 428.9
which applies when the owner of the goods does not re-.
side in the county wherein another person is in posses-
sion of the goods. The statute provides in pertinent
part as follows:

"... persons having in their possession
property belonging to another subject
to taxation in the assessment district®
where said property is found, when the
owner of the goods does not reside in
the county, are, for the purpose of
taxation to be deemed the owners of

the property in their possession."

There are no Iowa cases interpreting the foregoing
provision but it seems clear that when one not the owner
is in possession of the goods as lessee, or otherwise,
and the owner does not reside in the county where the
goods are located, the one in possession shall be deemed
the owner. In that instance the property must be listed
and taxed to him and not to the owner. 62 OAG 471, at
473. .
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Under the factual situation presented here it is our
opinion that the propane tanks must be listed and taxed
to the owner, unless . listed by the lessee, or unless

the owner does not reside in the county wherein the

tanks are located in the possession of another. 1In the
latter instance the one in possession is deemed to be the
owner, hence the tanks must be listed and taxed to him.

.,i . | | Very trﬁly yours,lg_ .

Roger D. Bindner
Assistant Attorney General

RDB:dj



"SCHOOLS AND SCHOOL DISTRICTS: Compensation for school Treasurer.
§§ 275.27, 277.26 and 279.29, 1962 Code of lowa. A community
school district does not come within the exception of Section
279.29, allowing some school district to compensate the school
treasurer., ’ :

_ State of_ioWa
April 6, 1966 DEPARTMENT OF JUSTICE -
' Des Moines

Mr. James W. McGrath
Van Buren County Attorney
Keosauqua, lowa

Dear Mr. McGrath:

This is in response to your recent letter wherein you request
an opinion from this office regarding the compensation of
school treasurers which | have paraphrased as follows:

In a reorganized community school district em-
bracing several small towns, none of which in-
dividually have a total population of 1,000, but
which collectively have a population exceeding
1,000, may the Board of Education of said school
district pay the school treasurer a reasonable
compensation under the provisions of Section
379.29, 1962 Code of lowa. '

It appears that inadvertently the erroneous section of the
Code, was cited in your letter and that Section 279.29, 1962
Code' of lowa, as follows below, was intended:

11279.29 Compensation of officers. The board
shaltl fix the compensation to be paid the sec-

~retary. No member of the board or treasurer
shall receive compensation for official ser-
vices, except that in school townships, rural
or village independent districts, and in con-

- solidated districts that contain a city or ~.
town having a population less than one thousand,
the board may pay a legally qualified school

- treasurer a reasonable compensation."

The above section is an exception to the general rule

under Section 277.26, 1962 €ode of lowa, that in districts
composed in whole or in part of cities or towns a treasurer
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shall serve without compensattﬁ and the said exception should
therefore be strictly construed. Palmer v. State Board of
Assessment and Review, et al., 226 lowa 92, 283 N.W. L15 (1939).

A community school district as defined in Section 275.27, is
a district which is created under the provisions of Chapter

275. In your request you indicate that the Fox Valley School
District is a community school district reorganized under the
provisions of- Chapter 275, 1962 Code of lowa. It would appear

that -a school district created or enlarged under the provisions
of Chapter 275 and designated a ''community school district"
does not fall within the type of school organization excepted
in Section 279.29: i.e. school townships, rural or village
independent districts and consolidated districts containing

a city or town with less than 1,000 population. 'Where stated
things are enumerated, things not named are excluded.'" Pierce
v. Bekins Van & Storage Company, 185 lowa 1346, 1350, 17Z N. W.
191, 192 (i919). :

It is my opinion that the Fox Valley Community School District
does not come within the statutory exception provided in Sec-
tion 279.29, therefore, they cannot pay their school treasurer.

Very truly yours,"

Wzm\ Cl/\/é/t«
NOLDEN GENTR N
Assistant Attdrney General

ms




ELECTIONS: Naturalized citizens - -§ 48.6, 1962 Code of lowa.
The commissioner of registration is not required to obtain
papers of naturalized citizens who are registering to vote
but must secure information of date of naturalization papers
and court, also date of naturalization of parents.

April 19, 1966

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

Honorable Daryl H. Nims.
225 Main
Ames, lowa

Dear Senator Nims:
Reference is herein made to your letter received April 15
in which you submitted the following:

""A constituent of mine is preparing a leaflet
for state-wide distribution which will out-
line the voting and registration procedures
of lowa. While assembling thée material, she
has found that some registration clerks re-
quire naturalized citizens to present their
papers in order to be registered and some do
not. Because of this variation in registra-
tion requirements, she has asked me to seek
your opinion as to which one is required by
lowa Taw."

In reply thereto | would advise you that insofar as regis-

tration of naturalized citizens is concerned, Section 48.6, Code

of "1962, provides:

"*%%¥7The following information concerning
each applicant for eeg|stry sha1l be entered
on the card: ***

3. f. Cltlzenshlp (1 f natura]nzed give
date of papers and court; also date -of natur-
alization of parents.)" S

The commissioner of registration, in the performance of this

registration duty, is a ministerial officer exercising ministerial

powers. In that aspect in requiring such naturalized citizens to
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present their papers to the commissioner, is an excess of the

authority of the commissioner.

the statute.

Such is not a requirement of

Very truly yours,

OSCAR STRAUSS
First Assistant Attorney General



" CIVIL RIGHTS - National Guard. ~§§ 29.2 and 29.6, 1962 Code of lowa;
§ 2, Chapter 73, Acts of the 60th G.A.; §§ 1 and 2, Chapter 86, and
§§ 2(2) and 2(5), Chapter 121, Acts of the 6lst G.A. The lowa
Natjonal Guard is an agency of the State, therefore, it comes
within the statutory definition of 'person."

April 21, 1966

State of |owa

e . DEPARTMENT OF JUSTICE
. ' Des Moines

Mr. James A. Thomas
Executive Director

lowa Civil Rights Commission
State House

LOCAL

Dear Mr. Thomas:

This is in response to your recent letter wherein you request
an opinion on the following: . -

"A question has arisen in a matter before this
" Commission concerninq the status of the lowa
National Guard as a 'person' under the lowa

Civil Rights Act of 1965.

"I would like to have an opinion from you as
to whether or not the Guard is covered by the
Act, either as a 'person' or as an 'employer'."

Sections 2(2) and 2(5), Chapter 121, Acts of the 6lst General
Assembly, defines ''person' and '"employer' as follows:

"'Person' means one or more individuals, part-
nerships, associations, corporations,..legal re-
presentatives, trustees, receivers, and the

state of lowa and.all political subdivisions
and agencies thereof. (Emphasis Added)

"!'Employer' means the state of lowa or any ~
political subdivision, board, commission,
department, institution, or school district
thereof, and any person employ.ing employees
within the state."

66-4-8




Mr. James A. Thomas -2 -

In rep]y to your inquiry | refer you to the Fol]ownng pro-
visions of the 1962 Code of lowa:

"Section 1. There shall be an agency of the
state government to be known as the depart-
ment of public defense of the state .of..lowa,.-
which shall be composed of the military aqency
- as provided in the laws of this state . .

"Section 2. -There shall be wnthln the. depart-
ment.of public defense, . . . a state military
agency which shall be styled and known as the

military division, department of public de-
fense', . . . The term military division shall
include . . . the military forces of the state
of lowa as provided..in..the laws. .of .the state.!l
(Emphas.is. Added). Chapter 86, Acts of the 6ist
General Assembly. .

""There is hereby created the lowa national guard
to consist of the lowa army national. gquard.and..
the .lowa.air national.guard.'. Section 29.2, as
amended by. § 2, Chapter 73, Acts of the 60th
General Assembly. (Note: § 29.2 has been re-
numbered § 29A.2 by the Code Editor.

"The military forces of the state of lowa shall
cons.ist of .the national guard and the militia."
Section 29.6. (Note: § 29.6 has been renumbered
§ 29A.6 by the Code Editor).

In discussing the status of the national guard and the militia
as a governmental agency American Jurisprudence states:

"It is a generally accepted rule that the.organ-...
ized militia of the states is a state institution--
a governmental agency. |t’is so recognized by
the various Constitutions. The chief executive

- of the state is commander in chief of the state .
militia. It is a part of the executive branch
of the state government to be used as a last re-
sort to compel obedience.to. the.laws.' ..(Em=~ ~.
phgs:s Added) 36 Am. Jur. Military, §47 D. '
216.
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Apparently the terms ''state institution' and '‘governmental

agency'' were used synongmous]y. See Baker v. State, 200 N.C.
232, 156 S.E. 917 (1931), and In_Re Funk's Estate, 353 Pa.
321, 323, 45 A.2d 67, 68 (1946).

The Supreme CguEt of Florida in the case. of State of. Florida
ex rel John Milton, Jr., et al, v E. T. Dickinson, et al, Lk
Fla. 623, 627, 628; 33 So. 514, 516 (1902) in interpreting

provisions substantially similar to those found in lowa de-
clared that: '

"From these provisions of our organic law it will

be seen that,that instrument recognizes and pro-
vides for the militia as a State Institution, of
which the chief executive of the State is made

the commander-in-chief, and it is designated

therein as being 'the militia of the State,*. . . ."

The Court of Appeals of Kentucky in the case of Commonwealth
on Relation, etc., v. Sparks, 20}.Ky..5,.8,.255. S.W...859,.360
(.1923)., stated that an.organized.state.militia by whatever
name called is strictly a state institution and performs ex-.
clusively a state service.'" (Emphasis Added)

[t should be pointed out that the national guard has certain
federal aspects. The federal-state relationship of the
national guard is described as follows:

"The United States Constitution, Art. |, Sec. 8,
made provision for the calling of the State
militias into Federal service, and reserved to
the States the appointment of officers and the

. training of the militia. The whole government
of the militia remained with the States, ex-
cept when employed in the service of the United
States. United States ex rel. Gillett v. Dern,
64 App.D.C. 81, 74 F.2d 485. By the National
Defense Act of 1916, 39 Stat. 197, 32 U.S.C.A.

- § 1 et seq., the President was invested with
power to call the 1Guard' into active Federal
service pursuant to constitutional provision
and in addition to order the federally recog-
nized National Guard, as a reserve component
of the National forces, into active federal '
service. 32 U.S.C.A § 81. The only effective
control exercised by the Government and the
regular armed forces relative to organizing, equip-
ping, training and policies of the National
Guard of any of the States comes from the con-
trol of funds which may be granted to or with-
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held from the National Guard units pursuant to
granting or withdrawing federal recognition.
To obtain federal recognition, certain conditions
and requirements must be met before application
by the National Guard unit will be granted. The
application is the voluntary act of the unit
and cannot:be required or enforced. The pen-
alty is the loss of federal.aid.which.includés
funds and e€quipment." Lederhouse v. United °
States, 126 F.Supp. 217, 218, 219 (W.D.N.Y.
}95?5. (Reversed on other grounds 230 F.2d,

12). R ’

3
A

Similar descriptibns of the federal-state..relationship.of. .
the national guard can be found in Satcher.v..United States,
101 .F.Supp.919 (W.D.S.C. 1952) and Williams et al v. United
States, 189 F.2d 607 (10th Cir. 1957).

In view of the above rulings the lowa national guard is an
agency of the state until it is ordered into the active ser-
vice of the United States. Therefore, until the lowa national
guard is ordered into federal service | am.of the opinion that
it is a state agency within the definition of 'person’” in the
lowa Civil Rights Act of 1965.

Resp ctfully submitted,

Assistant Atto¥ney Gengral

ms




WELFARE: MEDICAL FEES: Notwithstanding the employment contract
entered into between the College of Osteopathy and Surgery,
full -time and part time professors are eligible fqr'authofuza-
. tion and payment for the care of their €ollege Clinic patients
by the State Board of Social Welfare so long as they fulfill
the same requirements-and qualifications for such authorization
and payment gs do related private practitioners.

April 22, 1966 State of lowa
’ DEPARTMENT OF JUSTICE
‘ Des Moines,

Mr. Ray A. Fenton

County Attorney

Room 406 Court House

Des Moines,lowa

Dear Sir: 3 .

This is in answer. to your letter dated March 25, 1966 re-
questing the opithion of this office concerning the follow-
ing question:

"Whether a person otherwise eligible for assist-
ance under Chapter 249A, Code of lowa, 1962, is en-
titled to assistance as to payment of his medical fees
when his doctor has an employment contract with the
College of Osteopathic Medicine and Surgery . .
or is the fact that the person!s doctor has such an
employment contract a valid basis for denying assist-
ance to the person?'

The employment contracts which are referred to in the above
question are of two types: one type being part time employ-
ment; the other, for full time employment.

The full time contract states the effective date of employ-
ment, salary computation, status of employment, certain
benefits, and especially, the following:

"A1l fees from your professional activities will
be to the benefit of the College of Osteopathic Medicine
and Surgery."

The implication from the above quoted clause is that the full
time professors on the staff of the college are expected to
carry on a certain amount of patient care, and further, that
this clause is inserted in the contract by the College to guard
against conflict of interests between a full-time professor!s
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§_
collége dutlﬁé and his patient care practice. Along the
same line, it has been brought to my attention that the
- amount of expected fees is taken into consideration by the
college in the computation of all professors! salaries.
In other word§, a professor is expected, by virtue of his
professional flees, to reimburse the college for a portion
‘of his salary;' also, if this clause were not in the employ-
ment contract, a professor!s salary would necessarily be
lower. Each professor, then, is apparently expected to
furnish the college with a part of the funds which comprise
his salary. The conclusion, therefore, is that such pro-
fessors are emp!oyed for the purpose of instructing students
of osteopathy rgther than for treatment of patients as would
be a physician member of a hospital, clinic, nursing home
or private institution staff. 1t is significant that the
physicians with whom we are concerned, are employed by the
College of Osteopathy and Surgery as members of the staff
of the College, not as members of the staff of the hospital.

With respect to the professorl!s treatment of a patient, it
is my opinion that such professor should be considered as
being on the same standard as any private practitioner.

Under the rules and regulations governing the procedures of

the State Board of Social Welfare, payment is made through

the medical program to those licensed physicians to whom an
authorization has been issued by the County Department of
Social Welfare, based upon a request submitted by a recipient
of public assistance or Medical Assistance for the Aged. Such
authorization will not be issued and payment not made to
physicians who are members on the staff of a hospital, clinic,
nursing home or other private institution, due to the fact that
such physicians are totally compensated by such institution

for services rendered. This practice is due to the justifiable
refusal to reimburse a physician for performing services which
he receives his salary for performing, that is, double payment.

With the immediate problem, however, it does not appear that
double payment is involved, since, by virtue of the above
described contract, the physician does not obtain the benefit
of the payment made on behalf of a particular welfare patient
inasmuch as such physician, upon receipt of payment, is obliged
to assign it to the college.
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It may be helpfu] to recall that payment for a physxcnan s
servnces.mayrbe made only to licensed practltuoners and for
this reason, ‘payment cannot be properly made directly to

the College. ' [See Chapters 249 and 249A, 1962 Code of lowa]

" With regard to the part time employment contracts,: the main
provisions are basically the same, however, the reimbursement
clause differs: - -

“"All professional services performed by you on
College of Osteopathic Medicine and Surgery institutional
patients will be to the benefit of the College of Osteo-
pathic Medicine and Surgery."

The distinction between the above clause and the clause of the
full time contrggt is- the specific limitation that the patients
be "College of gsteopathsc Medicine and Surgery institutional
patients'. This’indicates that the reimbursement to the
College of the professional fees obtained by a part time pro-
fessor need only be made when such fees are for services
rendered to certain patients, part time professors still being
allowed to carry on a private practice and retain the fees
resulting therefrom.

G
| can see no reason to consider payment by the Welfare Depart-
ment for services rendered in a different manner, whether such
payment concerns the limited type of patients, treated by part
time professors or the patients treated by full time professors;
and, therefore, these two categories shall be treated as one.

Jith this background, it is possible to answer your question.
As | understand the problem, it is whether the State Board of
Social Welfare can refuse to make payments for services
rendered to welfare recipients by professors employed by the
College of Osteopathy and Surgery by virtue of the above
described employment contracts, such refusal belng based upon
the existence of such contract.

In order to justify a refusal of payment, there need exist a
logical distinction between the situation of the professor of
the college and private practitioners. As has been pointed
out, the employment contract taken alone will not provide the
requisite distinction.
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It is, therefore, the opinion of this office that, notwith-
standlng thet employment contract entered into between the
College of Osteopathy and -Surgery, full time and part time
professors are eligible for authorization and payment for
‘the care of their College Clinic patients by the State Board
of Social Welfare so long as they fulfill the same require-
ments and qualifications for such authorization and payment
as do related private practitioners. That is to say, the
nature of the contract is such that it alone cannot be deemed
to prevent such authorization and payment.

Very truly yours;

Ju/,é&a.«%

WILLTAM N. KOSTER
Special Assistant Attorney General

sp’




COUNTY AND COUNTY OFFICERS: Group insurance programs. Chapter
365A, as amended, (now designated as § 509.15, et seq.); and

§ 332.3, 1962 Code of lowa; Chapter 232, Acts of the 60th G.A.;
and Chapter 394, Acts of the 61st G.A. Deputy county officers are
employees and, as such, are eligible for benefits of health
insurance plans under Chapter 365A, as amended,(now designated

as § 509.15, et seq.). Members of boards of supervisors and

the elective county officials are not employees and are not en-
titled to such benefits.

April 22, 1966
State of lowa
DEPARTMENT OF JUSTICE
Des Moines

Mr. D. Quinn Martin

Black Hawk County Attorney
309 Court House Building
Waterloo, lowa 50703

Dear Mr. Martin:
Reference is herein made to your letter of March 28 in which
you submitted the following:

"The salaries for many deputy county officers
are set by statute, e.g., the First Assistant
County Attorney in my county receives $8800
which amount is set without discretion on the
part of any county official. In such a case,
is the individual a county officer or an
employee within the meaning of Chapter 365A
as amended?

"The salaries of many deputy county officers
are set within certain percentage limits of
the officer's salary by the Legislature, and
the county officer has the discretion to set
the salary within the said limits, e.g., in
my county, Assistant County Attorneys may be
paid a salary ranging from 60% to 75% of the -
principal officer's salary. Are these deputy
officers considered officers or employees
within the meaning of Chapter 365A as amended?
If such a deputy were paid less than the
statutory maximum allowed, would it be per-
missible for the county to pay for his

health insurance under a group plan for

county employees if the amount so expended

in addition to the amount paid him as salary
remained within the statutory maximum salary
which he can be paid?"
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| advise that | find an answer thereto in the terms of the
statute, Chapter 232, Acts of the éOth General Assémb]y, and in
prior adjudications. Officers are not expressly designated in
the foregoing chapter as entitled to the benefits thereof. |If
they are deemed to be so entitled, it is by interpretation.

The term "employee' is defined in Section 7 of Chapter 232

as follows:

"The word 'employee! as used in this chapter

shall not include temporary or retired em-

ployees; however, nothing herein shall be

construed as preventing a retired employee

from voluntarily continuing in force, at his
- own expense, -an existing contract.”

The word "employee! as used in this chapter is defined in
Section 365A.7, Code of 1962, as follows:

"With reference to group, life insurance
policies, 'employee'! ass used in this chapter
is defined to be a person employed by the
city on a weekly, monthly or yearly basis
and who is actually performing duties under
such employment, including the members or
the employees in the police department, fire
department and the waterworks. With refer-
ence to group accident and health insurance
policies, 'employee'! as used in this chap-
ter is defined to be a person employed by
the city on a weekly, monthly, or yearly
basis and who is actually performing duties
under such employment."

Obviously, under the provisions of Section 7, Chapter 232,
Acts of the 60th General Assembly, the foregoing section was re-
pealed and re-enacted in its terms by the provisions of Section 7

of Chapter 232, but as far as legislation is concerned, Section
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365A.7 was re-enacted with the restriction that "the word 'employee'
as used in this chapter shall not include temporary or retired em-
ployees; however, nothing herein shall be construed as preventing
a retired employee from voluntarily continuing in force, at his
own expense, an existing contract.” In the terms of this legisla-
tion there is inconsistency between the statutory Section 365A.7
and the repeal and re-enactment thereof by Chapter 232. While
Section 365A.7 tré@ted only of cities and towns and their employ-
ees, the repeal and re-enactment of Chapter 232 treated of
employees of the state?.county, school district, cities and towns
and, generally speaking, conferred upon those subdivisions and
their governing bodies the power previously granted to cities and
towns alone.

As controlling this situation, Sections 2035 and 2036 of
Sutheriand StatUtory Construction, Vol. 1, state:

"§ 2035. Repeal and re-enactment. The re-
enactment of a statute which has been repealed
by specific provision, or by implication from
later legislation upon the subject matter in-
validates the previous repeal and restores the
statute to effective operation. Likewise,
where a statute has been amended and changed
by a later enactment, the reaffirmation of the
statute in its original form operates to
repeal any inconsistent amendments and modi-
fications which have been engrafted upon

the statute since its original enactment.
When, however, an existing statute is re-
enacted by a later statute in substantially
the same terms, a repeal by lmpllcatlon is
effectuated only of those provisions which

are omitted from re-enactment, while the
unchanged provisions which are reiterated in
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the new enactment are construed as having
been continuousPy in force. Those statutes
which prove inconsistent with the re-enact-
ment are, of course, repealed by implica-
tion."

"§ 2036. Effect of re-enactment upon inter-
mediate acts. The re-enactment of a statute
is a continuation of the law as it existed
prior to the re-enactment in so far as

the original provisions are repeated without
change in the re-enactment. Consequently, an
intermediate statute which has been super-
imposed upon the original enactment as a
modification of its provisions is likewise not
repealed by the re-enactment of the original
statute, but is construed as being continued
in force to modify the re-enacted statute

in the same manner that it did the original
enactment. However, this immunity from
repeal is extended only to those provisions

of intermediate acts which are consistent wnth

the re-enactment, and therefore, any pro-
visions in the intermediate act which are
inconsistent with the re-enactment are re-
pealed."

1966

See Leach v. Exchange State Bank, 200 lowa 185, 195 (1925).

of 1962,

60th General Assembly, as follows:

1962,

"...'employee'! as used in this chapter is
defined to be a person employed by the state,
county, school district, city, town or in-
stitution supported in whole or in part by
public funds on a weekly, monthly, or
yearly basis and who is actually performing
duties under such employment.

to the extent authorized under the foregoing rule.

definition differentiates employees from officers.

Therefore, an employee is defined by Section 365A.7, Code

as repealed and re-enacted by Chapter 232, Acts of the

The foregoing is a re-enactment of Section 365A.7, Code of

This
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The term "office and employment' in public service is de-
scribed in 42 American Jurisprudence, Public Officers, page 889,

as follows:

"Public office, as hereinbefore defined and
characterized, is in a sense an employment,
and is very often referred to as such. But
there is a distinction between a public
office and a public employment which is not
always clearly marked by judicial expression
and is frequently shadowy and difficult to
trace. The distinction, however, is one which
in many instances becomes important and which
the courts are called upon to observe. Al-
though every public office may be an employ-
ment, every public employment is not an
office, and the word 'employee' as used in
statutes has in many cases been construed

as not including officers.

'"When a question arises whether a particular
position in the public service is an office
or an employment merely, recourse must be -
had to the distinguishing criteria or ele-
ments of public office. These have been set
forth and explained in previous sections

and need only be summarized here. Briefly
stated, a position is a public office when

it is created by law, with duties cast on the
incumbent which involve some portion of the
sovereign power and in the performance of
which the public is concerned, and which also
are continuing in their nature and not
occasional or intermittent; while a public
employment, on the other hand, is a position
in the public service which Tacks sufficient
of the foregoing elements or characteristics
to make it an office. However, even where
the appointment is in the nature of an employ-
ment, the appointee may be a public officer
if the necessary elements of an office are
present.”

The foregoing description of officer and employee appears

not to have been adjudicated in lowa in the terms of the foregoing
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but is plainly implied in the definition of an officer in State

v. Spaulding, 102 lowa 639, 72 N.W. 288 (1897), where it is stated
starting at page 647 of the lowa Reports:

"From all the authorities, we think the fol-
lowing rules may properly be laid down for
determining whether one is a public officer
within the contemplation of our statute,
relating to embezzlement of such officers
(Code, ?873), section 3908. (1) The
office itself must be created by the con-
stitution of the state, or authorized by
statute. (2) If authorized by statute,
its creation may be by direct legislative
act; or the law making power, when not
inhibited by the constitution or public
policy from so doing, may confer the power
of creating an office upon official boards
or commissions which are themselves created
by the legislature, when such office is
necessary to the due and proper exercise
of the powers conferred upon them, and the
rightful discharge of duties enjoined.
(3) A position so created by the constitu-
tion, or by direct act of the legislature,
or by a board of commissions duly authorized
so to do, in a proper case, by the legisla-
ture, is a public office. (4) To constitute
one a public officer, at least within the
purview of the criminal law, so that he may
be liable for the misappropriation of the
public funds, his appointment must not
only have been made or authorized as above
stated, but his duties must either be pre-
scribed by the constitution or the statutes
of the state, or necessarily inhere in and
pertain to the administration of the office
itself. (5) In any event, the duties of the
position must embrace the exercise of public
powers or trusts; that is, there must be a
delegation to the individual of some of the
sovereign functions of government, to be
exercised by him for the benefit of the
public. (6% The following, among other re-
- quirements, are usually, though not neces-
sarily attached to a public office: (a) An
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oath of office; (b) salary or fees; (c) a
fixed term of duration or continuance.”

This distinction between officers and employees is disclosed
by the terms of Section 1 of Chapter 232, Acts of the 60th General
Assembly, which provides:

"The governing body of the state, county,

school district, city, town or any insti-

tution supported in whole or in part by

public funds may establish plans for and
procure group.- insurance, health or medical
service for the employees of the state, .
county, school district, city, town or
tax-supported institution."

Thus, the governing body of the county is the board of super-
visors; of the city, the city council; of the state, the Executive
Council; of the schoo].district, the board of directors. That
members of these bodies are officers will not be denied. As a
matter of fact, members of the boards of supervisors are desigF
nated as officers. See Chapter 341, Code of 1962. In order to
avail themselves of the benefits of Chapter 232, they are re-
quired to be employees. Obviously the statute does not contem-
plate that members of the board of supervisors be both officers
and employees. |f that be the view, the board of supervisors
would, as officers, be dealing with themselves as employees under
the authority of Chapter 341, Code of 1962. Chapter 232 is
administered by officers and is enacted for the benefit of em-
ployees.

In view of the foregoing, | am of the opinion that the govern-

ing body of each county and city consists of officers, and not
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employees, and, as officers, are not eligible to the benefits of
Chapter 232.

Insofar as this concerns deputy county officers, | find no
statutory authority for the existence of first and second deputy
county officers in the provisions of Chapter 341, Code of 1962.
Section 341.1 provides:

""Each county auditor, treasurer, recorder,
sheriff, county attorney, clerk of the dis-
trict court, may, with the approval of the
board of supervisors, appoint one or more
deputies or assistants, respectively, not
holding a county office, for whose acts he
shall be responsible. The number of deputies,
assistants, and clerks for each office shall
be determined by the board of supervisors,

~and such number together with the approval
of each appointment shall be by resolution
made of record in the proceedings of such
board."

[t is true that as far as first and second deputies of county
officers are concerned, compensation is authorized by Chapter
307, Section 6, Acts of the 6lst General Assembly. While such
deputy county officers are requifed to file a bond and take an
oath of office, both characteristic of an officer, they are not
so designated by the statute. They lack a general characteris-
tic of an officer and that is tenure. Under the terms of
Section 341.3, Code of 1962, treating of deputy officers, it is
provided:

"Any certificate of appointment may be re-
voked in writing at any time by the officer
making the appointment, which revocation

shall be filed and kept in the office of
the auditor.”
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As far as the status of first and second county deputies is
concerned, where statutory authority is not present, it is said

in State v. Spaulding, supra, at page 649 of the lowa Reports:

"It is said that, even though there was no
authority originally in the commission to
create the office of treasurer, still the
above provision was.a recognition of the
fact that there was such an office. We
cannot so consider it. Here we have a
position created without authority of the
legislature, which alone could authorize
its creation. The lawmaking power never
prescribed any duties, nor authorized any
one else to prescribe them, for such an
officer. No part of the sovereign functions
of government was ever delegated by the
legislature to the individual who might
fill such place, and none of the usual
requisites of an office were provided for
by the legislature."

Therefore, | am of the opinion that deputy county officers
are employees and, as such, are entitled to the benefits of Chap-
ter 232, Acts of the 60th General Assembly. The members of the

Board of Supervisors and the elective county offlcnals are offi-
/ A
cers and are excluded from the terms of Chapter 232
\f
Very truly/yours,,g'//
", i / i ! i
l'[. ] / /ii,\// il
' ‘Q % (‘LJ AW '1“/’ v
0SCAR STRAUSS
First Assistant Attorney General

ew



TAXATION: Agricultural Land Tax Credit to life temants - Chapter
426, 1962 Code of lowa; Chapter 356, Acts of 6lst G.A. A domicil-
iary of the state of lowa who owns the life interest in real estate :
may qualify as an "owner'" and is entitled to the Agricultural
Land Tax credit.

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

April 27, 1966

Mr. Jack H. Bedell

Dickinson County Attorney
Dickinson County Court House
Spirit Lake, lowa

Mr. Earl E. Hoover

Clay County Attorney
Clay County Court House-
Spencer, lowa

Gentlemen:

You have submitted what is substantially the same question and
that question is whether the holder of a life estate of real
property is entitled to the Agricultural Land Tax credit if. the
holder of the life estate is a resident of the state of lowa
and if one or more of the remaindermen is outside of the state
of lowa.

There have been many problems having to do with the Agricultural
Land Tax credit which have arisen out of the amendment of Chapter
426 of the 1962 Code of lowa by Chapter 356, Acts of the 6lst
General Assembly. Prior to the latest amendment, the credit was
given to certain agricultural land and now many more factors must
be determined before the credit may be allowed. This office has
issued opinions dated September 17, 1965 and April 13, 1966.

The language which must be interpreted of Chapter 356, Acts of
the 61st General Assembly, is in part as follows: "

"tAgricultural land tax credit computed after Janu-
ary 1, 1966, payable in 1967, will not be paid to any
owner who is not a bona fide resident of the state of
lowa, or to any corporation which does not have a
situs in the state for the purpose of paying the tax
imposed upon corporations under division 111, chapter
four hundred twenty-two (422) of the Code....'"
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In the introductory part of our opinion of April 13 the follow-

ing analysis was made:

"This office, in our opinion of December 17, 1965,
to Marvin R . Seldon, determined that the words
'bona fide resident' used in the statute have the
legal effect of domicile. The opinion did not go
into the meaning of the word 'owner' as used in
the statutey but it was pointed out that there was
no statutory definition of the word in Chapter

L26 or the 61st General Assembly amendment and
that such a word should be construed as provided
in Chapter L of the 1962 Code of lowa according 'to
the context and the approved usage of the lan-
guage....!

"The word 'owner! in the lowa cases has been de-
fined as the absolute owner, or one who has
complete dominion of the property. 1In re Bigham,
227 lowa 1023, 290 N.W. 11 (1940). It has also
been defined to include anyone who has an estate
or interest in the land. Monroe v. West, 12 lowa
119 (1861). In the case of Chiesa & Company v.
The City of Des Moines, 158 lowa 343, 138 N.W.
922 (1912), the court stated as follows:

"1 The word '"owner'" is of frequent use in our sta-
tutes pertaining to property and property rights,
and, like most words, its significance is subject
to some degree of variance, dependent upon its. con-
text and the subject-matter to which it is ap-
plied. In common speech it is doubtless most often
used to designate the person in whom the legal or
equitable title rests, as distinguished from a

mere occupant or tenant. As used in law, it is
very often given a wider and more ‘comprehensive

meaning. In its strictest sense, the owner of land
is he who had the sole right of dominion, use, en-
joyment, and disposition. |t may happen, however,

and does happen every day, that with respect to a
given item of real property the variocus elements

or estates which together make up what we may call
absolute ownership are vested in different persons.
One may hold the legal title, another the equitable
title, another a tenancy for life, and another a
term of years. Each owns a property right in the
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land, and each is, for many purposes, the actual
owner thereof.'!

From this general analysis of the word '"owner' we turn to the
specific nature of a life estate of real property. This has
been described as follows by the lowa Supreme Court in the case
of Holzhauser v. lowa State Tax Comm., 245 lowa 525, 535, 62
N.W.2d 229 (1954): '

"A 1ife tenant has full control and possession of
his tenancy, without any interference from those
holding a remainder or reversion. He must not
materially injure the permanent rights of the lat-
ter in the land. There is no tenure or privity of
contract between them. The remainderman does not
succeed to the life tenant's title, but gets it
from another and independent title. Beeman v.
Stilwell, 194 lowa-231-237, 189 N.W. 969, quoting
31 ﬁ'JﬁS" Estates, sections 30 to 34, pages 39

to 43.

At page 532 of the lowa Reports the lowa court indicated the gen-
eral rule of lowa law as follows:

"A life tenant of real estate is required to pay
the ordinary taxes, the interest on special as=
sessments and on mortgages on the real estate.’

The annotation at 89 A.L.R. starting at page 511 is concerned

with the estate or interest in real property to which a homestead
claim may attach. The Homestead exemption is the nearest tax
situation to the Agricultural Land Tax Credit. The lowa Homestead
law contains the definition of "owner'" and, therefore, we must
look to other states for cases where the undefined word 'owner'

is discussed. Two of these cases are found at page 522 and 523

of the A.L.R. annotation and they represent the general rule.

They are as follows:

"In Deere v. Chapman (1861) 25 I11. 610, 79 Am. ~
Dec. 350, holding that under a statute exempting
land of a stated value 'owned' by the debtor, a
claim of homestead could attach to a life estate,
the court said: !'Owning an estate for his own
life, in the premises, the home of his family, we
do no violence to the language of the act by con-
sidering him the owner for all the purposes of the
act, and the property vesting in him as owner,
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according to the nature and extent of his estate.

He is, to all intents and purposes, the owner of the
immediate freehold and seised thereof, and as such
must be protected by the homestead act, and this is
neither a liberal nor forced definition of the word
"owner." It seems to us to be its most natural mean-
ing, regarding, as we must, the purposes and object
of the act.'

"In the reported case (Re Banfield (0r.) ante, 504)
it was held that the holder of a life estate had
title sufficient to support a homestead claim, as

he was the 'owner'within the meaning of the statute
using the term 'owner' in describing the person en-
titled to a homestead exemption without defining the
term."

Another case which graphically demonstrates the ownership interest
of the holder of a life estate is In re McCarty's Estate, 285
N.Y.S. 641, 158 Misc. 287 (1936), where the court stated:

"It is familiar law that during his life the life
tenant is the exclusive owner of the land so held

by him, with the exclusive right to its possession,
control, and enjoyment, subject only to certain
well-defined limitations or duties; the owner of the
reversion or remainder in fee has no present right
of enjoyment, no tangible and physical ownership of
the land, but has a future incorporeal interest or
estate in the land which will ripen into ownership
of the land itself on the death of the life tenant."

While tax exemptions are to be strictly construed, any construction
should take into consideration the intent of the legislature. '
The intent of the legislature was to allow Agricultural Land Tax
credit to resident owners. |t is the opinion of this office that
such resident ownership must constitute substantial ownership of
the property. It is our further opinion that a life estate con-
stitutes such substantial ownership. Geneeally, at the time of
taxation:

1. The tenant must pay the taxes;
2. The tenant has the sole right of poséession;

3. The remainderman, during the tax period, has no



Mr. Jack H. Bedell
Mr. Earl E. Hoover -5- April 27, 1966

present right to the land or to the income from
the land; and

L. The remainderman's rights are only future rights.

Therefore, it is my opinion that a life tenant who is a bona fide
resident of the state of Iowa shou]d be allowed the Agricultural
Land Tax credit ags he is the "owner! of the real ‘estate. This is
true even if the femaindermen, or any one of them, are not bona
fide residents of the state of lowa as the future interest of the
remaindermen will not defeat the present substantial interest of
the life tenant.

<yéry truly yours,

“TIMOTHY McCARTHY
" Solicitor General

ew
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CRIMINAL LAW: OMVi Conviction sentencing - § 321.281 as amended by
Chapter 278, Acts of the 6lst G.A. A defendant who pleaded guilty to
OMV| may be committed to a private hospital as well as a public
instttution.

April 25, 1966 .

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

Mr. Thomas L. Root
Assistant County Attorney
Pottawattamie County
Council Bluffs, lowa 51501

Dear Mr. Root:

This is in response to your recent letter wherein you state
the following: c

"A question has arisen in this county with regard

to the new section on treatment of alcoholism of
OMV| defendants, laws of the 6lst General Assembly,
Chapter 278.

""More specifically my question is whether or not,
under this chapter, a defendant who has entered
a plea of guilty to an OMVI information can be,
in lieu of imposition of punishment, committed
as a state patient to a private hospital or in-
stitution in lowa providing such treatment, such
as St. Bernards Hospital, rather than to the
State Mental Institution at Clarinda."

Chapter 278, Acts of the 6lst G.A;, which was an amendment
to Section 321.281, 1962 Code of lowa, to which you refer
reads as follows:

"'In lieu of, or prior to imposition of, the
punishment above described for second offense,
third offense and each offense thereafter, the
court upon hearing may commit the defendant
for treatment of alcoholism to any hospital
or institution in lowa providing such treatment.
The court may prescribe the length of time for
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such treatment or it may be left to the dis-
cretion of the ‘hospital to which the person
is coomitted. A person committed under this
Act shall bé considered a state patient."

Clear, unambiguous language of a statute must be given its
ordinary meaning in ascertaining legislative intent. Scott
v. Wamsley, 218 lowa 670, 253 N.W. 524 (1934). Therefore,
pursuant to Chapter 278, Acts of the 6lst G.A.; a defendant
could be committed to any hospital in the court's discretion,
whether private or state, so long as it prov:des facilities
for the treatment of alcoholism.

Very truly yours;

// & — |

uROBERT D. BERNSTEIN
Assistant Attorney General

ms



CQUNTY AND COUNTY OFFI{CERS: Justice of the Peace compensation -
§§ 601.131, 740.19, 1962 Code of lowa. That which is provided in
§ 601.131 as compensation for justices of the peace is a salary
and is not predicated on the handling of criminal cases.

April 29, 1966

State of lowa
DEPARTMENT OF JUSTICE
' Des Moines

B. Michael Dunn

Cerro Gordo County Attorney
Cerro Gordo County Court House
Mason City, lowa

Dear Mr. Dunn:

Reference is made to your letter in which you submit the
following issue: e

"ls a Justice.of the Peace entitled to
compensation under the provision of
Section 601.131, Code of lowa, 1962,
which provides for a sum in full
compensation for all criminal cases
heard, when in fact the Justice of

the Peace heard no criminal cases
during the year 19647

In reply to the preceding question we advise that this office,
in an opinion on October 11, 1951, discussed the compensation

in Section 601.131 and referred to it as being a salary. This
salary was provided by the Acts 1951, (54 G.A.) Ch. 205, Section
1 and 2. Section 79.1, Code of lowa, 1962, provides that:

"Salaries specifically provided for in
an appropriation Act of the general
assembly shall be in lieu of existing
statutory salaries, for the positions -
provided for in any such Act, and all
salaries shall be paid in equal monthly
or semi-monthly installments and shall
be in full compensation of all services,
except as otherwise expressly provided."

The lowa Supreme Court very succinctly stated the power of
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the legislature to fix salaries in Polk County v. Cope, 176
lowa 19, 2L,25: :

.1t can hardly be soberly argued that

the state by its legislature may not

fix the compensation of justices of the
peace, limit the amount thereof, and
‘provide how and when it shall be paid.

It may provide that compensation shall

be by a scale of fees which the officer

is authorized to retain, or it may provide
that his payment shall be by stated salary
paid from the public treasury, and that
all fees be passed over to the county.

The man who seeks or accepts the office
takes it with its burdens as well as its
benefits. |If he doesn't 1ike the pay, he
may decline the honor; or if so minded,

he may accept the honor and perform the
duty without pay. The doctrine or rule of
guantum meruit has no application in cases
of this nature ....". .

There appears to be no qualification of any type put upon the
Justice of the Peace dependent upon the number of cases that
he hears.

in Bryan v. Cattell, 15 lowa 538, 552, a district attorney was
called to military duty He was paid his salary during this time
in the services but did not discharge any of the duties of his
office. The Supreme Court, while looking at this problem in the
abstract stated that the State should not be required to pay the
salary if no duties were performed. However, realizing that this
problem was of a practical rather than an abstract nature, the
Court went on to state that:

S
..The better and safer rule doubtless is
that if he is in point of law actually

in office, he has a legal right to the
salary pertaining to it....".

Although admitting that this is perhaps not the best solution
to this problem, the Court realized that in the absence of a
statutory provision, the public officer was entitled to his

salary so long as he was in office.

lowa is not bound by other State deciskﬂﬁ,hbwever, the language
of the Supreme Court of Georgia, in Tucker v. Shoemaker, 99 S.E.
865, is easily applicable to the . ‘present situation. In -referring
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to an act which provided for compensation for a sheriff in re-
turn for a duty imposed to register persons who: had 1liquor
licenses, the court stated at page 866:

As provided

"Under the circumstances, the act of
1915 should be construed as providing
for compensation of the sheriffs in the
nature of a salary, which will not be
dependent upon the performance by the
officer of the duties so imposed.!

in 67 C.J.S., Officers, Section $3, at pages 320-321:

'"Where provision is made for compensation
for a public office, the right to the com-
pensation is an incident to the office or
to the right or title thereto, and the
person rightfully holding the office is
entitled to the compensation attached
thereto. In general, the right of com-
pensation iIs not an incident of the ex-
ercise of the functions of the performance
of the duties of the office; hence, in the
absence of the constitutional or statutory
provision to the contrary, the fact that
the officers have not performed the duties
of the office does not deprive them of the
right to compensation, provided their conduct
does not amount to an abandonment of the
office."

As Section 601.131 has no reference to any provision of the Code
providing for fees in civil. cases, this salary would in no way
be affected by civil fees retained during the year.

You also suggest that a Justice of the Peace could avoid his
duties and still collect his salary: However, Section 740.19,
Code of lowa, 1962, provides:

'"When any duty is or shall be enjoined
by law upon any public officer, or upon
any person holding any public trust or

-employment, every willful neglect to

perform such duty, where no special pro-
vision has been made for the punishment
of such delinguency, is a misdemeanor."
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Therefore, it is my opinion that Section 601.131, Code of :
lowa, 1962, provides a fixed salary imposed by the legislature
and is not made conditional upon the performance of any minimum
number of criminal cases. Although the lowa Supreme Court has
questioned the desirability of such an interpretation, the
Court explicitly stated that an officer was entitied to the
salary so long as he was in office. |If the officer is derelict
in his duties, other methods of punishment are provided-in the:
Code. : :

Very truly yours,
\)/77i4)ﬂanﬁz SJ? e CZLLLQ&fi
MICHAEL S. McCAULEY

Assistant Attorney General

mrs
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SCHOOLS AND SCHOOL DISTRICTS: Driver Education. §§ 279.10,
279.11, 282.6 and Chapter 280, 1962 Code of lowa; § 2(6)(a),
Chapter 226, § 1, Chapter 248 and Chapter 274, Acts of the
61st G.A. School districts may offer driver education in
summer school and school boards have the discretionary power
to waive instructional fees in “"hardship cases'".  Driver
education must be offered during the regular school year.

May 6, 1966

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

Mr. W. T. Edgren, Asst. Superintendent
Department of Pubhlic Instruction

217 7th Street

Des Moines, lowa

Dear Mr. Edgren:

This is in response to your recent request in which you
posed the following questions relating to driver training:

"1. If driver training is offered during the
summer months, may a fee or tuition be charged
resident pupils of school age under chapter
248, Acts of the 6lst General Assembly?

2. Would the answer to the first question
vary, depending on whether or not driver
training were offered during the regular
school term in _addition to the summer of-
fering? i

3. Reading the mandatory requirements of
chapter 274, 6lst G.A., together with the
permissive waiver for hardship cases in
chapter 248, 61st G.A., must the local board
make provision for waiver of fee in hardship
cases, if tuition or fee is charged resident
pupils taking driver training?

L. May a fee or tuition be charged resident
pupils of school age, .for driver training
given at any time other than during the
summer months?

66-5-1
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"5. If tuition or a fee is charged to a resi-
dent pupil, at any time, for driver training
offered or made available under chapter 274,
61st G.A., should the sum of such fee be sub-.
tracted from the cost of providing driver '
training to each pupil so charged, for the

purpose of determining reimbursable cost under
section 52"

The answer to your first question is found in Section 282.6
as amended by Section 1, Chapter 248, Acts of the 61st Gen-
eral Assembly which provides in part:

"Every school shall be free of tuition to all
actual residents between the..ages. of..five and
twenty-one..years.* *. %, provided,. however, =
fees.may.be charged covering.instructional
costs for a summer school program. The Board
of Education may in a hardship case, exempt
a student from payment of the above fees.'
(Emphasis Added) .

The underlined portions above were added to Section 282.6,

by the 6lst General Assembly to empower public school districts
with the discretionary authority to charge instructional fees
for summer school. See 64 OAG 365. The said statute is
general in scope and does not except any summer school courses
once the school board in its infinite wisdom decides to charge
instructional fees for the said summer program.

The Driver Education Act does not appear to contain an ex-
press exception exempting the said course from the operation
of the summer instructional fee provision of Section 282.6
as amended. See-Chapter 274, Acts of the 61st G.A.

The Supreme Court of lowa has stated: ''[Elxemptions are sta-
tutory and while..it .is true that.such grants.are.to be.liberally
construed, yet the grant must appear in the statute or no exemp-
tion can exist.'" (Emphasis Added) 1In Re Estate of Lucy Todd,
243 towa 930, 936, 54 N.W.2d 521, 524 (1952). In accord with
the above is 82 C.J.S. Statutes, § 382(A) which provides.

""[A] statute, in order to be held an exception to

the general provisions of another conferring

power * * *, must be couched in language so

clear and unambiguous as to be free from doubt

as to the legislative intent in declaring it \
to be an exception . . . ."
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In reviewing Section 282.6, as amended, by Chapter 248,

Acts of the 6lst General Assembly, and Chapter 274, Acts of
the 6lst General Assembly, | have been unable to find an
express exemption for driver education from the instructional
summer school fee. Therefore, it is my opinion that a fee
covering the instructional costs of driver education may be

charged by a district charging fees for all coursgs offered
in the summer. : i

In conclusion, it should be remembered that in the summer a
school district is only empowered to charge a fee to cover
instructional costs. Section 282.6, as amended by Section
I, Chapter 248, Acts of the 61lst G.A. The State has oblij-
gated itself to pay each public school district an amount
not to exceed thirty dollars per pupil for each student com-
pleting an approved driver education course. One of the es-

sential elements of the driver education statute was listed
as follows:

"(3) [tlo reimburse school districts in the
amount of $30 per pupil with state aid. Local
property taxes are now paying 100 percent of
the cost of driver education. Under this pro-
posal the state would support 60-75 percent
of this program with funds from increases in
driver's and chauffeur's license fees;"

H. F. 390, Acts of the 6lst G.A.

Therefore, school districts charging instructional fees for
summer driver education will only be entitled to collect from
the students the amount of instructional cost which is not
paid for by the State. In other words, if, state aid pays
for 75% of the instructional costs of driver education in a
given district, the said district may only assess to the stu-
dent the remaining 25% of the instructional costs.

[n reply to your second question please be advised that
school districts are only required to operate schools for
thirty-six weeks of five days each during the year. Section
279.10. School boards in lowa satisfy the above requirement
by operating schools for the said thirty-six week period be-
tween the months of August and the following June.

School boards have discretionary authority to operate their
respective schools for periods in excess of the thirty-six
week requirement. Sections 279.10, 279.11. When schools
are operated for periods substantially in excess of the
thirty-six week period, the excess period in which schools
are in operation is commonly designated as summer school.
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There are no state required courses that must be offered

at summer school. The selection of courses to be offered

in summer school is left to the discretion of the school
board. Therefore, | am of the opinion that a school district
may offer driver education in summer school and charge for
the same, if the charges are determined in a manner consis-
tent with my answer to your first question.

The second question presented assumes that a school board
has the authority to offer required driver education only

in summer school. This office cannot adopt that assumption.
The enactment of Chapter 274, Acts of the 6lst General As-
sembly was alegislative attempt to improve the public safety
on our streets and highways by educating our youthful drivers.
The explanation which accompanxed this Act when it was in
bill form provided:

‘"lowa drivers, ages 16-2L4, comprise only 19.7
percent of the total drivers, yet they were
involved in 32 percent of all fatal accidents
in 1964. Traffic authorities feel this poor
record is due to lack of knowledge, lack of
sound and proper attitudes, lack of judgment,
and inexperience.

"Driver education is recognized throughout

the nation as the best approach for giving

these young drivers the fundamentals they need.
Findings from over 30 studies indicate that
trained drivers had only one-third of one-half

as many traffic accidents and violations as un-
trained drivers during the critical teenage years.

"The essential elements of this bill are as fol-
lows: (1) To raise the age for driving to

18 unless the person has successful]y completed
a driver education course in which case the
minimum age is 16. The age limit would be
raised over a two-year period to give the schools,
the teachers and the pupils. adequate .time. to
work into it; . (2). To make driver education
available to all young people between |5 and

ZT years of age; (3) 1To reimburse school dis- °
tricts in the amount of $30 per pupil with
state aid. Local property taxes are now paying
100 percent of the cost of driver education.
Under this proposal the state would support
60-75 percent of this program with funds from
increases in driver's and chauffeur's license
fees; (4) The approved course would require

a minimum of 30 clock hours of classroom in-
struction and 6 clock hours of laboratory in-
struction including at least 3 clock hours
behind the wheel of a car.'" H. F. 390, Acts

of the 61st G.A. (Emphasis Added)
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Inasmuch as, all of our young people in the said permissive
age group will at sometime be registered.in a school situated
within one of our public school districts, the Legislature
placed the responsibility of providing drxver educatlon on
the public school district.

Driver Education was made a required course for every public
school district in the following manner: ‘''Every public

school district in lowa shall offer or make available to

all students residing in the school district an approved
course in driver education. Section 5, Chapter 274, Acts

of the 6lst G.A. The power of a Legislature to require that
certain courses be offered or.made available.cannot be. ques-. ..
tioned.. Waddell wv. Board.of Directors of Aurelia Consolidated
lndgpendent School District, 190 lowa 400, 175 N.W. 65 (1919).

In view of the above it appears to this office that driver
education should be offered by school districts in the same
manner as the courses required by Chapter 280 are offered.

It would be absurd to think that a public school district
could comply with the state requirement, that courses in the
constitution of the United States shall be offered, by of-
fering the same only during summer school. In the same vein,
Section 2(6)(a), Chapter 226, Acts of the 6lst General Assem-
bly, provides:

"A high school, grades nine (9) through twelve
(12), shall teach annually the following as
a minimum program:

"a. Four (4) units of science including physics
and chemistry."

School districts cannot satisfy the above requirement by
offering the units of physics and chemistry soiely in summer
school. Here, as in the case of driver education the Legis-
lature intended that the required courses be offered during
the regular school year.

Chapter 274, Acts of the 6lst General Assembly, in as far
as it relates to a required course of instruction is in
pari materia with the Educational Standards Act, Section
2(6), Chapter 226, Acts of the 6lst General Assembly. The
Supreme Court of lowa has stated:

"It is a well-known and established rule in this
jurisdiction that statutes in pari materia shall
be construed together, and this applies with
particular force to statutes passed at the same
legislative session. (Citations omitted) Thus
where as here we find two Acts adopted at the
same session of the legistature relating to the
same subject matter [required courses], the
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statutes should. be construed. together t.
presumed that such Acts. are. .imbedded. with the the
same. spirit and actuated with. the same. pollcy,
and they are to be construed together as..if !
part of the same. Act.!'” . Manilla Community.... .
School District of Crawford and Shelby Coun-r
tnes v. Halverson, et al., 251 fowa 496, 503,
0T N.W.2d 705, 709 (1960). (E=n Tohesis Addcd)

The above indicates that same construction relative to the
time when required courses are to be offered under Section
2(6) of the Educational Standards Act is also applicable to
the required course under the Driver Education Act.

For the reasons stated above, it is the opinion of this
office that school districts must offer or make driver edu-
cation available for at least one semester during the thirty-
six week regular school term.

The answer to your third question will depend on the proper
construction to attribute to the word ''may' as it is used
in the phrase "[t]he Board of Education may, in a hardship
case, exempt a student from payment of the above [summer
school] fees."

The word '"may' in a statute is generally permissive and its
use is illustrative of the lLegislature's..intent. to..confer....
discretion. Wolf v. Lutheran Mutual Life Insurance Company,
236 lowa 334, T8 N.W.2d 805 (19L45). On the subject of dis-
cretion the Supreme Court of the United States has stated:

& % % if the word 'discretion' means anything
* % %, it means that the recipient must exer-
cise his authority according..to.his..own. under-
standing .and conscience.!'.. United States ex
rel Accardi v. Shaughnessy, 347 U.S. 260, 266,

74 S.Ct. k99, 503. (195L4)

The lowa Supreme Court has adopted the following definition
of "discretion':

"'Discretion may be defined, when applied to
public functionaries, as the power or right
conferred upon them by law of acting officially
under certain circumstances, according to the
dictates. .of. their. own judgment.and. conscience,. ...
and not .controlled by..the. judgment .or .conscience
of .others.'" First National Bank of Remsen v.
J. M. Hayes, 186 towa 892, 902; 171 N.W. 715,
718 (19719). (Emphasis Added)
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From the above, it would appear that the word ”may” was used
in the permissive sense. Therefore, it is my opinion that
Boards of Education are not required to waive the payment of
summer school tuition fee in hardship cases.

At this juncture it should be pointed out that the fee waiver
provision of Chapter 248, Acts of the 6!s% General Assembly,
could possibly require School Boards to mzke three determin-
ations. First, the board in the exercise of its discretion
must decide whether or not it will waive fees in any "hard-
ship case" i the board decides to waive fees, it must
secondly determlne the students that quallfy as '‘hardship
case[s]." Thirdly, the board in the exercise of its discre-
tion. may exempt some students, who are in the ‘hardship"
group. When making the latter determination, the Equal
Protection Clause requires that the boards have a rational
basis for waiving the fees of some ''hardship' students and
not waiving them for others.

v

In our reply to your second question we advised you that
Driver Education is a required school course. I[n addition,
Section 282.6, as amended, provides in part:

""Every school shall be free of tuition to
all actual residents between the ages of
five and twenty-one years . . . (Em-
phasis Added)

In view of the above it is my opinion that a fee cannot be
charged for driver education when it is offered during the
thirty-six week regular school year.

v

Your fifth question is answered in the last two paragraphs
of my reply to your first question.

Respectfully submitted,
A th... Gt
NOLDEN GENTRY

Assistant Attorney General

ms



ELECTIONS: Branch and Mobile Voter Registration. §§ 48.6, 48,16,
48.19, 1962 Code of lowa, as amended; Section 1, Chapter 93, Acts

of the 61st G.A. The commissioners of registration must appoint

branch and mobile deputy registrars from the lists furnished to them

by the county chairmen; the commissioners may exercise their discretion
in determining which of the parties on the lists they wish to appoint.
Branch and mobile deputy registrars need not be notary publics and

need not notarize each new voter's registration as it is secured,

Branch deputy registrars are to be compensated as provided by Section
48.18, 1962 Code of lowa, as amended.

State of iowa
May 11, 1966 DEPARTMENT OF JUSTICE
Des Moines

Mr. B. Michael Dunn

Cerro Gordo County Attorney
Cerro Gordo County Court House
Mason City, lowa

Dear Mr. Dunn:

The Attorney General has referred to me your recent request for an
opinion on the following questions relating to branch and mobile
voter registration:

1

Can a commissioner of registration require that branch
and mobile deputy registrars meet a number of specific
requirements. For example, can he require that these
deputy registrars:

a. have previous experience in business
management or office procedures
have legible handwriting
have a high school education
have a good personality for public relations
attend a mandatory school of instruction for
registrars?

o000

It will be helpful to set out in part the statutory provisions with
which we are concerned before discussing your inquiry more specifically.
Section 1, Chapter 93, Acts of the 61st General Assembly, relatlng to
branch registration states in part:

"The commissioner of registration shall appoint two

(2) persons to act as deputy registrars in each branch
registration place. Such appointments shall be made
from lists supplied for that purpose by the official
county chairmen of the two (2) political parties polling
the highest vote in the jurisdiction at the last pre-
ceding general election...." (Emphasis added)
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And Section 1(2), Chapter 93, Acts of the 6lst General Assembly, re-
lating to mobile :deputy registrars states in part: A

"The commissjoner of registration shall appoint at
least six (6) persons from each ten thousand (10,000)
inhabitants, or major fraction thereof, within his
jurisdiction as mobile deputy registrars. An -equal
number of these appointees shall be appointed from
lists supplied for that purpose from the county chair-
men of the two (2) political parties polling the high-
est vote in the jurisdiction in the last preceding
~general electipn...." (Emphasis added)

Compliance must be had with the above statutory sections governing
the appointment of branch and mobile deputy registrars. Those sections.
both require that the commissioner's appointees be appointed from

lists supplied by the county chairmen. Because the ultimate object

in construing a statute is to determine the statute's real purpose

and meaning, Builders Land Co. v. Martens, 255 lowa 231, 122 N.W.2d

189 (1963), it is clear that the Tists supplied to the commissioners

by the county chairmen must contain the names only of persons who are
reasonably qualified to carry out the functions required of them.

If this were not the case the commissioners would possibly not be able
to meet their own statutory duty of selecting persons who are qualified
to carry out the functions required of them. Since, so far as the
commissioners are concerned, the statute only sets out the requirement
that they shall appoint from the lists supplied for that purpose by

the county chairmen, the commissioners may exercise their discretion

in determining which of the parties on the lists they wish to appoint
and may appoint whichever of those parties they feel to be best suited
for the position. However, the commissioners may not carry out the
function allotted by statute to the county chairmen of determining
which parties are qualified for placement on the list of persons sub-
mitted to the commissioner by the county chairmen. That is a determi-
nation which is the responsibility of the county chairman.

il

ls it permissible to require that a branch or mobile
deputy registrar be a notary public? '

| believe the answer to the question just discussed adequately dis-
cusses the right of a conmissioner to require this. As was seen, a
commissioner may exercise his own discretion in selecting persons
from the list submitted to him.
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So far as a general statutory requirement that branch and mobile
deputy registrars must be notary publics is concerned, there is no
specific section of Chapter 48, 1962 Code of lowa, as amended, which
requires that registrations must be notarized as they are secured.
Section 48.6 is the only section of Chapter 48 which states the re-
quirements of that part of the registration process in which the
registrant participates; no notarizaticn is required by that section.
Because of this fact, and because the provisions of Section L48.16
concerning fraudulent registration appear to make an oath by the
registrant superfluous, branch and mobile deputy registrars acting
under the authority of Section 1, Chapter 93, Acts of the 6lst

.General Assembly, need not be notary publics and need not notarize
:each new voter's reggistration as it is secured.

Il
Who will pay thé compensation of the deputy registrars
at the branch registration places? '

As you knowSection 1, Chapter 93, Acts of the 6lst General Assembly,
amended Chapter 48, 1962 Code of towa by adding two new sections to
that latter chapter. Chapter 48 deals with permanent registration
and the two new sections set out provisions authorizing branch
registration places and mobile deputy registrars respectively.

Section 1(2), Chapter 93, Acts of the 61st General Assembly, provides
that "Mobile deputy registrars shall serve without pay from the
municipality', but nowhere in Section 1, Chapter 93, Acts of the

61st General Assembly, is any mention made of the source of compen-
sation for the branch deputy registrars.

Section 48.18, 1962 Code of lowa, as amended, sets out the general
provisions concerning the sharing of the expense of maintaining

the permanent registration system. The provisions of Section 1(2),
Chapter 93, Acts of the 61lst General Assembly, concerning the pay

of mobile deputy registrars sets out an exception to those general
provisions. |t has been held by the lowa courts on a number of
occasions that statutory exceptions must be strictly construed and
that all doubts should be resolved in favor of the general provision
rather than the exception so as not to encroach unduly upon the
general statutory provision to which it is an exception. Heiliger v.
City of Sheldon, 236 lowa 147, 18 N.W.2d 182 (1945); Wood Bros.
Thresher Co. v. Eicher, 231 lowa 550, 1 N.W.2d 655 (1942). Because
there Ts no statutory provision indicating that branch deputy regis-
trars should be compensated in any manner other than the usual one,
and because it is a rule of statutory construction that .any doubts
should be resolved in favor of a general statutory provision covering
the particular subject matter involved, it appears that branch deputy
registrars are to be compensated as provided by Section 48.18, 1962
Code of lowa, as amended.
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fn conclusion, the commissioners of registration must appoint branch
and mobile deputy registrars from the lists furnished to them by

the county chairmen; the commissioners may exercise their discretion
in determining which of the parties on the lists they wish to appoint.
Branch and mobile deputy registrars need not be notary publics and
need not notarize each new voter's registration as it is secured.

Branch deputy registrars are to be compensated as provided by Section
4LB.18, 1962 Code of, lowa, as amended.

Very 4ruly yours,

//Z:c C/@Z

WADE CLARKE, J .
Assistant Atto ney General

bj



LIQUOR, BEER AND CIGARETTES: Section 123.27(7)(e), 1962 Code‘of
lowa, as amended. Liquor control licenses in effect at.the time

a county votes to prohibit the sale of liquor by the drink, under
the provisions of Section 123.27(7)(e), 1962 Code of lowa, as
amended, may be renewed annually for a three year period from the
date of such election, with all such liquor control licenses being
subject to revocation at the expiration of the three year period
from the date of the election. _ : ; '

May 10, 1966

5 State of lowa
DEPARTMENT OF JUSTICE
" Des Moines
C
Mr. Norman R. Hays, Jr,
Marion County Attorney
Knoxville, lowa :

Dear Mr, Hays:

This will acknowledge receipt of your recent letter requesting the
opinion of this office on substantially the following:

This county, under the provisions of Section 123,27(7) (e),
1962 Code of lowa, as amended, has voted to prohibit the

sale of alcoholic beverages, The three year period during

which liquor control licenses in effect at the .time of the

?lgction may remain in effect will expire in February,
967.

Under the above circumstances:

1) in an instance where a liquor control license expires
in November, 1966, will the licensee be allowed to renew
his license? :

2) If response to the above question is affirmative, will
the license be renewable for a full one year, or for one
year subject to revocation in February, 196772 ‘

3) May a special license be obtained for the period from
November, 1966, to February, 19672

Section 123.27(7)(e), 1962 Code of lowa, as amended, 'in pertinent
part, provides: -

"If a majority of the ballots cast are 'YES!,
the board shall not issue any new licenses,
However, if at the time of such election there
are liquor control licenses in effect in the
county, they shall not be revoked except for
cause for a period of three years. No new
election shall be held for a period of four
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years. ... Except for filing of the petition
and the conduct of elections, whenever the
word tboard' appears in this paragraph it
shall include the county board of supervisors
and city and town councils.,” (emphasis ours)

The General Assembly, by specifically providing that those liquor
control licenses which were in effect in the county at the time of
an election under Section 123.27(7)(e), shall not be revoked [except
for cause] for a period of three years, and by further providing
that a new election to decide the question of whether the county
shall allow the retail sale of alcoholic beverages by the drink
shall not be held for a period of four years subséquent to an
election in which the majority of voters have determined that
alcoholic beverage§ shall not be sold by the drink in their county,
have clearly manifested that once a county has voted to prohibit
the sale of liquor by the drink, there shall be a one year period
during which no licenses to sell liquor by the drink shall be in
effect in that county, We must adhere to this manifested inten-
tion of the lowa General Assembly,

We have previously examined the language as found in Section
123.27(7)(e), 1962 Code of lowa, as amended in 1964 0,A.G, 270
and therein concluded that:

W ... the board is prohibited from issuing new
licenses, however, liquor control licenses in
effect cannot be revoked except for cause for
a period of three (3) years. Thus, a board of
supervisors or a city or town council is ex-
pressly prohibited from issuing new additional
permits until vat least four (4? years later
when another election might be held and a con-
trary result obtained.,”

The above quoted language clearly prohibits a county board of super-
visors or a city or town council from issuing a special license to

a licensee until a period of four years from the date your county
has voted to prohibit the sale of alcoholic beverages by the drink
has elapsed, thus precluding the issuance of a special license to

a person who held a different class liquor control license at the
time of the election. .

Response to your questions must be predicated on the basis that
those licensees which had valid liquor control licenses for the
retail sale of alcoholic beverages by the drink at the time of
the election, at which election the voters of a county determined
to prohibit the sale of liquor by the drink, -shall be allowed to
keep such licenses in effect for a period of three years, unless
revoked for cause. This would mean that upon the license of such
a licensee being subject to renewal during the last year of the
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three year period, such license could be renewed, subJect to revo-
~cation at the end of the three year period as specnfled in Section
123.27(7)(e). To determine this question in any other manner would
result in a serious inequality in the application af this law and
would add elements to the expressed intention of the General Assem=-
bly. This we cannot do.

Thus,. response to your specific inquiry would be that: 1) Upon a
liquor control license (such license having been in effect at the
time of the vote on the question of whether to prohibit the sale
of liquor by the drink) being subject to renewal some time during
the last year of the three year period which the ilegislature has’
stated such licenses may remain in effect, such jicenses may be
renewed until the expiration of the three year period from the
date of the election. 2) Such license would be renewable for one
year and subject to revocation at the expiration of the three year
period from the date of the vote, It should be noted that, while
a license in effect at the time of the vote may not be revoked
except for cause during the three year period subsequent to the
vote, at the time that said three year period has elapsed such a
license would be subject to immediate revocation, Under such
circumstances the licensee would be entitled to a refund of that
portion of his license fee allowed by the liquor control act,

3) A special license which would be issued for the period to run
from the regular expiration of a liquor control license to the
end of the three year period would not be permitted as such as a
license would constitute a new license, the granting of which is
specifically prohibited by Section 123.27(7)(e), 1962 Code of lowa,
as amended, The renewal of an existing license would not, of
course, constitute an issuance of a new license,

2 truly yOu
RONALD A, RILEY 2

Assistant Attorney General

nl



COUNTIES AND COUNTY OFF ICERS: Board of Supervisors; Repair of
county buildings - §§ 332.7, 332.8, 345.1 and 345.3, 1962 Code

of lowa. The maximum amount the Board of Supervisors can expend,
without election, for remodeling or reconstruction of a building
other than the courthouse, jail or county home, where funds are
availabie in the General Fund, is $20.000. There is no money
limitation upon repairs to buildings other than the bidding, adver-
tising and specification requirements of §§ 332.7 and 332.8.

May 11, 1966
State of lowa
DEPARTMENT OF JUSTICE
Des Moines

Mr. Ray A. Fenton:
Polk County Attorney
406 Court House

Des Moines, lowa

Dear Mr. Fenton:

On April 21 you submitted the following letter from the Polk County
Board of Supervisors:

"The Board of Supervisors is contemplating trading the
Welfare Building at 701 5th Street for the Harger-
Blish Building on an even exchange basis, as you know.

""The Board has been considering the problem of rehabili-
tating the building and requests that you seek an Attor-
ney General's opinion with reference to the provisions
of Chapter 345 of the lowa Code, as amended, relative

to the requirement for voter approval of expenditures

in excess of $25,000. We understand that the Code pro--
visions have reference to remodeling, extensions or
reconstructions of Court Houses, Jails, County Homes,
but no reference is made to the repair of buildings.

"We would be of the opinion that many of the things con-
templated in the Harger-Blish Building would be in the
nature of repairs rather than remodeling. Such repairs
would be perhaps to the heating system, lavatories,
floors, painting, etc. We would have funds available in
the General Fund not appropriated for other purposes and
could expend additional monies above the $25,000 without
additional tax levy. '

'"'Since the proposed exchange is quite imminent, we would
appreciate your getting a very early reply from the
Attorney General."
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Together with that letter you submitted the following two ques-
tions:

"1. What is the maximum amount a Board may expend for
the remodeling of an existing building without
submitting the question to the voters if there
are funds available for that purpose?

"2. Is therg any limitation on the expenditure of
money fdr making necessary repairs other than
the requirement of advertising for bids as pro-

vided by Sections 332.7 and 332.8 of the 1962
Code of lowa?'

Your first question calls for an interpretation of Sections 345.
and 345.3 of the 1962 Code of lowa which read as follows:

"34L5.1 Expenditures--when vote necessary. The
board of supervisors shall not order the erection
of, or the building of an addition or extension to,
or the remodeling or reconstruction of a court-
house, jail, county hospital, or county home when
the probable cost will exceed ten thousand dollars,
or any other building, except as otherwise provided,
when the probable cost will exceed ten thousand
dollars, nor the purchase of real estate for county
purposes exceeding ten thousand dollars in value,
until a proposition therefor shall have been first
submitted to the legal voters of the county, and,
voted for by a majority of all persons voting for
and against such proposition at a general or spe-
cial election, notice of the same being given as

in other special elections. Except, however, such
proposition need not be submitted to the voters if
any such erection, construction, remodeling, re-
construction, or purchase of real estate may be
accomplished without the levy of additional taxes
and the probable cost will not exceed twenty thou-
sand dollars." (Emphasis supplied)

"3L5.3 Improvements authorized. The board of
supervisors in any county having a population of
forty thousand or over, with a county seat having
a population of more than five thousand, may also
make necessary additions to such courthouse, jail,
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or county home where the funds are available in the
general fund, unapprog iated for other zurczoses,
without additional tax ievy and without suomitting
the proposition to the voters of such county, pro-
vided the cost thereof does not exceed twenty-five
thousand dollars.”

The answer to your question plainly is that the limitation is
twenty thousand dollars. Section 345.1 refers, in addition to
courthouses, jails, and county hospitals to 'or any other build-
ing." Section 345.3 refers only to courthouses, jails or county
homes, but Section 345.1 is much broader. The second sentence,
which is the exception clause, allows an expenditure of twenty
thousand dollars when the money is available.

[ 1.
Sections 332.7 and 332.8 read as follows:

1332.7 Contracts and bids required. No building
shall be erected or repaired when the probable
cost thereof will exceed two thousand dollars
except under an express written contract and upon
proposals therefor, invited by advertisement for
three weeks in all the official newspapers of the
county in which the work is to be done."

332.8 Bids--plans and specifications. Con-
tracts for buildings and repairs specified by
section 332.7 shall be let to the lowest respon-
sible bidder at a time and place which shall be
distinctly stated in the advertisement. The
board may on the day fixed for letting such con-
tract adjourn the hearing to some later date and
place, of which all parties shall take notice.
The board may reject any and all bids and adver-
tise for new ones. The detailed plans and speci-
fications for such improvements shall be on file
and open to public inspection in the office of
the auditor of the county in which the work is to
be done before advertisement for bids.”

Again, the answer to your question is clear that there are no
limitations on the expenditures of money for necessary repairs,

‘other than the bidding, advertising and specification require-

ments of Sections 332.7 and 332.8. However, if your board plans
on spending more than twenty. thousand dollars, they'should make
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sure that they are engaging in '‘repairs' rather than "remodel-
ing" or "reconstruction.”

It has been long held that counties &-d municipal corporations
are creatures of the state and only have the powers which are
granted to them by the legislature and, if power is exercised
contrary to imposed restrictions, a contract entered into in
violation thereof is not merely voidable, but void. Madrid
Lumber Co. v. Boone County, 255 lowa 380, 121 N.W.2d 523 (1963).

Therefore, you should be sure that your board of supervisors is
contracting for repairs, rather than remodeling or reconstruc-
tion. '

Following are some citations from Words and Phrases under the
topic '"Repairs'" which will assist you in advising your board:

"An 'alteration,' as of leased building, .denotes
substantial change therein, while 'repair' means
to restore to soundness or work done to keep
property in good order. Ten-Six Olive, Inc. v.
Curby, C.A.Mo., 208 F.2d 117, 122."

"1Repair' means to restore to a sound or good
state after decay, injury, dilapidation, or par-
tial destruction, and is snynonymous with 'mend!
and 'renovate,' but, generally does not mean to
alter or change condition or to replace with new
or different material. Mozingo v. Wellsburg
Electric Light, Heat & Power Co., 131 S.E. 717,
718, 101 W.va. 79."

"The word 'repair,' as defined by Webster: 'Act
of repairing; restoration or state of being re-
stored, to a sound or good state after decay,
waste, injury, etc.'--is applied by courts in the
construction of statutes and contracts. The word
"improvement,' defined by the same authority as
'a valuable addition or betterment as a building,
clearing, drain, fences, etc., on land,' is a
broader word than 'repair,' but includes the latter
and is also practically applied by the courts.
Garland v. Samson, C.C.A. Minn., 237 F.31, 35.%

"Rights of buyer of patented machine are limited
to use and repair thereof, without right to re-
build or reconstruct machine, and legal limit of
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"repair' is passed and realm of 'reccnstruction!
invaded if repairs are so extensive uinat identity
of machine is lost. Ideal Wrap: . ng Mach. Co. v.
George Close Co., D.C.Mass., 23 ..2d 8LE&, 850."

"The words ‘repairing' and ‘remodeling' are not
synonymous or included within the meaning of the
word 'building,' within an ordinance prohibiting
the erection of a wooden building within the fire
timits. City of Mayville v. Rosing, 123 N.W. 393,
395, 19 N.D. 98, 26 L.R.A., N.S., 120.

"The constitutional provision prohibiting a
county from borrowing money except for purpose of
'erecting' necessary public buildings prohibits
borrowing money to remodel, alter, or repair a

building already existing unless such processes

amount in fact to erection of a building, and

unless the term 'remodeling' is invariably in-
cluded within the meaning of 'erecting' and 'build-
ing. Const. art. 9, § 10. The 'repair' of a

bun]dlng may |nvolve '"remodeling! thereof. Fre-
quently, the terms 'repair'! and 'remodel' are used
interchangeably, but it may be assumed that 're-
model' is a word of larger signification than
'repair.! 'Remodel' means to model, shape, form,
fashion, afresh, or to recast, and is also defined
as meaning to model anew; to reconstruct. It is a
word of broad meaning. Among other definitions it
means to reform, reshape, reconstruct, to make over
in a somewhat different way. 'Remodeling' of a
building is more than 'repairing! it or making minor

changes therein. The ordinary significance of the

term imports a change in the remodeled building
practically equivalent to a new one. In common
understanding, the 'building' of g house means the
'erection' or ‘constructlon‘ of a new house and not
the lrepa|r' or 'remodeling' of an old one. Board
of Com'rs of Guadalupe County v. State, 94 P.2d 515,
520, 43 N.M. L09."

ery truly yours,

1‘ :
& 4
~nds
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Solicitor General
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CONSERVATION: Dissolution of a drainage district; when a Board of
Supervisors must meet - §§ 331.15, 331.16, 331.22, 1962 Code of Ioga,
as amended, 331.23 as amended and 455. 35, Nex§ meeting of Boarq o -
Supervisors for the purpose of examining and disposing gf a petition
for dissolution of a drainage district is the next session of regular
meeting of the Board of Supervisors and the performance of such

duty by the Board is mandatory.

May 11, 1966

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

Honorable Gene Glenn
Rural Route 7
Ottumwa, lowa

Dear Mr. Glenn:

Reference is herein made to your letter of Apri1'7 in which

you submitted the following:

‘"When upwards of fifty (50) per cent of land-
owners in a drainage district, owning in the
agregate more than sixty (60) per cent of

the land in said district, petition the Board
of Supervisors by petitions filed with the
Auditor for dissolution of said district, and
said petitions recite that more than two years
have elapsed from the establishment of the
district, that no appeal or litigation has been
brought against said district for more than two
years, and that the Board of Trustees of said
drainage district have become inactive and
operation of said district is defunct, is the
Board of Supervisors under a duty to examine
said petitions and dissolve the district?

“lt is my understanding that the residents of the Jefferson
Park Drainage District in Ottumwa have filed such

petitions approximately four weeks ago, but no

action has been taken to date. These constituents

are most anxious that the district be dissolved,

in order that direct jurisdiction of the area may

be assumed by the City of Ottumwa and steps taken to
alleviate the danger from spring flooding."
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The statute under Which the situation arises in Section 4565, 35,
Code of 1962, which provides as follows:

'"L55.35 Dissolution. When for a period of

two years from and after the date of the
establishment of a drainage district, or when
an appeal is taken or litigation brought against
said district within two years from the date
such appeal or litigation is finally determined,
no contract shall have been let or work done

or drainage certificates or bonds issued for the
construction of the improvements in such dis-
trict, a petition may be filed in the office of
the auditor, addressed to the board of super-
visors, signed by a majority of the persons
owning land in such district and who, in the
aggregate, own sixty percent or more of all

the land embraced in said district, setting
forth the above facts and reciting that pro-
vision has been made by the petitioners for the
payment of all-costs and expenses incurred on
account of such district. The board shall
examine such petition at its next meeting after
the filing thereof, and if found to comply

with the above requirements, shall dissolve

and vacate said district by resolution entered
upon its records, to become effective upon the
payment of all the costs and expenses incurred
in relation to said district. [n case of

such vacation and dissolution and upon payment
of all costs as herein provided, the auditor
shall note the same on the drainage record,
showing the date when such dissolution became
effective."

According to the terms thereof, dissolution of a drainage dis-
trict is effected in the manner and pursyant'to the requirements
of this section. Speaking of the duty of the Board of Supervisors
in connection with a petition for dissolution, the statute speci-
fically says, "The board shall examine such petition at its next

meeting after the filing thereof, and if found to comply with the
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above requirements, shall dissolve and vacate said district by
resolution...." Thus, there is devolved upon the Board of Super-
visors, at the next meeting after the filing of the petition for
dissolution, the duty to examine the petition and, if fTound to
comply with the requirements, to dissolve the district.

Statutory meetings of the Board of Supervisors are of two
kinds: regular and special. Section 331.15, Code of 1962,
provides, with respect to regular meetings, the following:

"331.15 Meetings. The members of the board
of supervisors shall meet at the county seat
of their respective counties on the second
secular day in January and on the first Monday
in April, and -the second Monday in June,
September, and November in each year, and
shall hold such special meetings as are pro-
vided by law, but in the event a quorum of
said board fails to appear on a day set for

a regular or an adjourned meeting the auditor
of said county shall adjourn said meeting
from day to day until a quorum is present."

Special meetings are held under the following provisions of
Section 331.15, i.e., members of the board of supervisors ''shall
hold such special meetings as are provided by law...."

Application of the foregoing to the duty that is imposed
upon the Board of Supervisors by Settion L55,.35 draws in question

the meaning of the words ''next meeting following the filing of
the petition.”" |f this language were to be literally applied,

it not being a special meeting provided by law, it means a
regular meefing which is held according to the provisions of Sec-

tion 331.15 at the time therein prescribed. This may involve a .
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delay of months before the duty of the board required by Section
L55,35 could be fulfi]]ed. Sucﬁ regular meeting lasts until the
day before the day of the next regular meeting. See 62 O0AG 17k.
In addition to the described statutory meetings, there is
statutory refereﬁce to special sessions of the Board of Super-
visors described hy Section 331.16 as meetings called by ''the
chairmen or a majority of the board.!" Section 331.16 reads as

follows:

"'331.16 Special sessions. Special sessions
of the board of supervisors shall be held
only when requested by the chairman or a
majority of the board, which request shall

be in writing addressed to the county
auditor, shall fix the date of meeting and
shall specify the objects thereof, which

may include the doing of any act not required
by law to be done at a regular meeting."

in addition to the regular and special meetings of the Board
of Supervisors and special sessions of the Board, there is sta-
tutory recognition of sessions of the Board of Supervisors in
determining the statutory compensation of members of the Board
of Supervisors. These appear to be sittings of the Board and
not statutory meetings'of themselves and are the sittings going
to make up the statutory meetings. As such they are recognized
by Sections 331.22 and 331.23, Code of 1962, as amended, providing
as follows: |

331,22 Compensation of supervisors. The
members of the board of supervisors shall
each receive seventeen dollars and fifty
cents per day for each day actually in ses-
sion, and seventeen dollars and fifty cents
per day exclusive of mileage when not in

session but employed on committee service
It
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331.23 Maximum session pay. Except as
provided in sections 331.22 and 331.24,
members of such board shall not receive
compensation for a greater number of days
of session service each year than specified
in the following schedule. '

[n counties having a population of:

1. Ten thousand or less, thirty days.

2. More than ten thousand and less than
twenty-three thousand, forty-five days.’

3. Twenty-three thousand and less than
forty thousand, fifty-five days."

This situation has had pertinent comment in the case of Town

of Hodgenville v. Kentucky Utilities Co., 61 S.W.2d 1047, 250 Ky.

195, where it is said:

M'Sessions,' as used in statute providing
that no ordinances of third-class cities
shall be effective until they shall have

been read and passed at two 'sessions' of
council held on different days, embraces
'sittings' as well as 'meetings' and was
meant to cover two 'sittings' held on differ-
ent days, whether of same or different "
'meetings.' Ky.St. §3279. 'Session'

does not have a single fixed, and definite
meaning, but is variously used in statutes
and constitutions, and may be used
symonymously with 'meeting,' or it may be
used in its literal sense of 'sitting.'

A 'meeting' may run for a day with a morn-
ing session, an adjournment for lunch, an

af termoon session, an adjournment for

dinner, and then an evening session, or

it may run for several days with one or

more sessions each day; such sessions being
but sittings of the 'meeting.” The 'meet-
ing' may embrace but one session, or the
meeting, though extending over several days,
may be called a session of the body which

is meeting, and it is in the latter sense that
reference is made to 'sessions' of the Legis-
lature.'

From the foregoing statutes and references, it is clear that
"mnext meeting' provided by Section h55.35 does not mean a special

meeting or a special session, nor from the context of Section
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L55.35, a regular meeting, and therefore, '‘next meeting" means

a ""next session!' of a regular meeting. Delaying tQ;the next regu-

lar meeting could and might seriously affect the pﬁb\ic interest.
This duty imposed~upon the Board of Supervisors that it shall

meet after the filing of the petition and, if it finds the sta-

tutory requiremenés of Section 455.35 have been complied with, it

shall then dissolve the district, is a mandatory duty. The use

of the word "shall'' when addressed to public officers is generaliy

construed to be mandatory. Wisdom v. Board, 236 lowa 669, 19 N.W.

2d 602 (1945). Even the word "may" is construed to mean ''shall"
whenever the rights of the public or third persons depend upon

the exercise of the power or performance of the duty to which it

7o
refers.

Very truly yours,
L R | : oy ,/ A \ N
; fi : :

R ".\/" v \._/ L," 7 \/ .,E
., ’

0SCAR STRAUSS
First Assistant Attorney General

ew



POLICE POWER: Railroad workshops. §88.3, 1962 Code of lowa, as
amended. Buildings -or structures used by railroads to house
section cars or trucks and for the storage of tools, supplies and
materials can not be classified as workshops within the intent
and meaning of Section 88.3, 1962 Code of lowa, as amended.

May 19, 1966 - .
State of lowa
DEPARTMENT OF JUSTICE
Des Moines, lowa

Mr. Robert Chesher

Deputy Commissioner of Labor
State of lowa

E. 7th and Court

LOCAL

Dear Mr. Chesher:

| am in receipt of your recent request for an opinion concerning
the following:

"Section hands on the various railroads work

at any number of locations along the tracks or
right of way of their specific division of a
given road. In most instances, however, they
are directed to a specified location where they
congregate each day to begin their day's work
and then return to the same location at the end
of that day's work. In most instances, that
specified location has a building of some sort
to house the section car or truck as the case
might be and for storage of tools, supplies and
materials.

"1 respectfully ask an official opinion; 1. As
to whether or not this building would be classi-
fied as a workshop, as mentioned in section
eighty-eight point three (88.3) of the Code, and
2. If it is classed as a workshop, is the char-
acter of the work performed by the employees such
that it should require a change of clothing as

also mentioned in chapter eighty-eight point three
(88.3) of the Code."

First of all | will set out Section 88.3 of the 1962 Code of lowa,
as amended, with which we are concerned, to wit:
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"In factories, mercantile establishments, mills,
and workshops, adequate washing facilities shall
be provided for all employees; and when the labor
performed by the employees is of such a character’
as to require or make necessary a change of
clothing, wholly or in part, by the employees,
there shall be provided a dressing room, or
rooms, lockers for keeping clothing, and ade-
quate washing facilities separate for each

sex, and no person or persons shall be allowed

to use the facilities assigned to the opposite
sex. A sufficient supply of water suitable for
drinkingtpurposes shall be provided."

This section, along with other sections of Chapter 88, were enacted
for the safety and comfort of laborers and other persons assembled
in factories and buildings throughout the state. See 0.A.G. 1906
page 377. Apparently, the legislature felt it necessary to provide
minimum standards of safety and comfort for persons, who spend
their working hours within an enclosed area or building, perform-
ing their assigned tasks.

The term ''workshop'" as it relates to railroad activities was con-
strued in Richmond and D.R. Co. v. Commissioners of Alamance,

84 NC 504 as embracing "foundries, engine houses, depots, machine
shops, necessary offices, and all the usual appliances for the
manufacture or repair of engines and other stock required for the
operation of the road!.

Similarly, in Fort Smith Aircraft Co. v. State Industrial Commission,
1 P2d 682, 151 Okla 67, the term "workshop' was held applicable to

an airport equipped with power driven machinery for building, clean-
ing, and repairing airplanes. Also, in Hoffmeier v. State, 77 N.E.
372, 37 Ind App. 526 it.was held that a shop maintained by a street
railroad company, where the principal work was repair of cars or
other appliances used in carrying on the business, was a "workshop'.

|t appears that the term "workshop'" must be interpreted to mean a
building or structure maintained by a railroad corporation for the
manufacture and repair of engines and other stock and appliances

used in carrying on the business of the railroad. This type of
structure would be built or designed by the railroad primarily with
the idea in mind of housing railroad employees for all or the greater
part of their work day and not simply for the storage of vehicles

and supplies used by these employees in their daily work.
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Referring to your statement of facts one can readily see that the
partxcu]ar buildings or structures in question are not constructed
nor used in such a manner as to include them within the normally
accepted definition of the term "workshop'. The employees in
question do not work in these buildings but only visit them briefly
twice a day, and there would, therefore, be no need for installing
the safety and comfort facilities requlred by Section 88.3.

| am, therefore, of the opinion the buildings or structures used by
railroads to house section cars or trucks and for the storage of
tools, supplies and materials can not be classified as workshops
thhln the intent and meaning of Section 88.3. Consequently, it
becomes unnecessary to answer question two of your inquiry.

Very tru]y yours

JOSEPH S BRlCK
Specxa] Assistant Attorney General

B
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SCHOOLS AND SCHOOL DISTRICTS. Driver Education. Title 1 Public
Law 89-10, §7274.7, 1962 Code of iowa; § 4(1), Chapter 226,
§4(2), Chapter 226 and § 5, Chapter 274, Acts of the 61st G.A.
Public schools may not send their driver education instructor
into a private school. “The public school district "offering"
driver education must '"offer'” the same to all residents between
the ages of 15 and 21.

May 20, 1966

State of lowa
DEPARTMENT OF JUSTICE
Des Moines '

Mr. Adrian Brinck
State Representative
Lee County

West Point, lowa

Dear Mr. Brinck:

This is in response to'your recent inquiry wherein you pre-
sented the following:

‘""Under the shared time section of the standards
bill [Chapter 226, Acts of the 6lst G.A.] will
it be-legal for a school board to send their
driver education instruction teacher to a nearby
parochial school [in the same district] and
offer driver education during the regular school
period?"

In reply to your inquiry it is relevant that we understand
what is contemplated by a shared time project instiuted under
Section 4(2), Chapter 226, Acts of the 6lst General Assembly.
""Shared time is defined as an arrangement whereby non-public
schools send their pupils to public schools for instruction
in one or more subjects during a regular school day.'! See
opinion to Senator John Kibbie, April 28, 1965. In contrast
‘to the above definition of shared time the arrangement set
out in your request appears to be a sharing of instructors
with the salary of the same to be paid by the public school
district.

‘Section 4(2), Chapter 226, Acts of the 6lst General Assembly,
expressly authorizes shared time in the following manner:
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"The state board, when necessary to realize the
purposes of this chapter, shall approve:

% % %

2. The enrollment in public schools for speci-
fied courses of students who also are enrolled’
in private schools, when the courses in which
they seek ehrollment are not available to them
in their prlvate schools, provided such students
have satisfgctorily completed prerequisite
courses, if any, in schools maintaining stan-
dards equivalent to the approval standards for
public schools, or have otherwise shown equiva-
lent competence through testing."

The sharing of instructors between private and public schools
is not provided for in the above section. Authority may not

be implied to include the sharing of instructors within the
shared time provision because a power may be implied only

where it is essential to effectuate the powers expressly given
by statute. City of Des Moines v. Fowler, 218 ijowa 504, 255
N.W. 880 (193L). You should also be aware of ‘the rule of sta-
tutory construction which provides that express mention of one
thing in a statute excludes what is not mentioned. Pierce v.
Bekins Van & Storage Company, 185 lowa 1346, 172 N.W. 191 (1919).
In view of the above it is my opinion that the sending of a
driver education instructor to a private school is not included
within the shared time provision of Section 4(2), Chapter 226,
Acts of the 6lst General Assembly.

The sharing of an instructor is poésible under Section 4(1),
Chapter 226, Acts of the 6lst General Assembly, which provides
as follows:

"The state boafd, when necessary to realize the
purposes of this chapter, shall approve:

"1. The sharing of the services of a single
instructor by two (2) or more schools in two
(2) or more school districts;'™ (Emphasis
Added)

The above provision allows the sharing of an instructor by two
or more school districts which is quite different than the
sharing of an instructor by a private school and public school
in the same district. 1In addition, you should be cognizant

of the decision of the lowa Supreme Court indicating that the
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school laws of lowa concern only public .schools unless other-
wise expressly:indicated. Silver Lake Consolidated School
District v. Parker, 238 lowa 984, 29 N.W.2d 214 (1947).
Therefore, assuming without actually deciding whether educa-
ting drivers is one of the purposes of Chapter 257, as amended,
it is my opinion that Section E(l), Chapter 226, Acts of the
61st General Assembly does not authorize the public school
district to send!it's driver education instructor to a private
school within the public school district.

This opinion is tp be distinguished from the opinion issued
April 14, 1966, tp Mr. Paul F. Johnston, State Superintendent
of Public Instruction, wherein we stated that under Title |
of the Elementary-Secondary Education Act of 1965, school dis-
, tricts may provide non-instructional public school teachers
and equipment to private schools. The federally funded Ele-
mentary-Secondary Education Act of 1965 contemplated that
non-instructional services of teachers and materials, hired
or purchased with federal funds, would be provided on private
school premises. The Driver Education Act, however, is a
state financed program-and it does not give the slightest
hint that the said instruction may be offered by the public
school district on private school premises.

In accord with the above it is the opinion of this office that
public school driver education instructors may not be sent to
private schools.

Due to the apparent widespread misconceptions concerning the
offering of driver education it is appropriate for us to
devote a few lines to that subject at this time. Section 5,
Chapter 274, Acts of the 61lst General Assembly, the Driver
Education Act, provides in part as follows:

""Commencing with the September, 1965, school term,
the state of lowa shall reimburse each public
school district in an amount not to exceed thirty
(30) dollars per student for each student com-
pleting an approved driver education course
offered or made available by the school district.
Every public school district in lowa shall offer

or make available to all students residing in
the school district an approved course in driver

education. Funds for such reimbursement shall
be appropriated by the legislature to a special
driver education fund to be administered by the
department of public instruction. Two (2) per-
cent of the annual amount allocated to the
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special driver education fund, shall be avail-
able to tHe department of public instruction
for use in discharging the cost of administra-
tion of this Act.

""Student, fdr purposes of this Act shall mean’
any person between the ages of fifteen (15)
years and twyenty-one (21% years who resides
in the public school district and who satisfies
the preliminary licensing requirements of the
department of public safety."

In construing the above provisidh this office has stated:

"The controlling language within the above sec-
~ tion is found in the legislative definition
of the word 'student' the key word in deter-
mining eligibility for participation in the
driver training course. As defined student
means 'any person between the ages of fifteen
(15) years and twenty-one (21) years who re-
sides within the public school district * * %!
H.F. 390, § 5, Acts of the 61st General Assem-
bly. The above definition extends the appli-
cation of this enactment to 'any person' in
clear and unambiguous language. ‘'Where lan-
guage of a statute is plain and unambiguous,
there is no occasion for construction, * * ¥,
but the statute must be given effect according
to its plain and obvious meaning * * *_.! Smith
v. Sioux City Stock Yards Co., 219 lowa 174Z,
1149; 260 N.W. 53T, 534 (1935).

""There can be no doubt as to the meaning of
House File 390, when we consider the defini-
tion of student to mean 'any person between
the ages of fifteen (15) years and twenty-
one (21) years who resides in the public school
district.' This means that as long as a person
lives within the school district and is within
the permissive ages of House File 390, he will

be considered a student and will be permitted
to take the driver training course regardless

of school attendance. I[n accordance with the
Legislature's definition of student it is not
necessary for a person to be enrolled in any
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school to be eligible for the course. There-
fore, | am of the opinion that private and '
parochial school students will be eligible

to participate in the driver education courses
offered by the school district in which they
rezide.” Opinion to Paul E. Craig, Oct. 29,
1965 . ’

In accord with tHe above it is evident that school boards
"offering' driveft education must offer the said course to all
students between jthe ages of fifteen (15) and twenty-one (21),
. regardless of whether the students are enrolled in public

- school, private school or no school. In this there is no

room for discretion, the legislative language is mandatory.

Driver Education must be offered for at least one semester
during the regular school term and it may be offered during
the summer. See opinion to W. T. Edgren, Assistant Superin-
tendent of Public Instruction, May 6, 1966. There will pro-
bably be no problem in offering the course to the regular
public school pupils at the above times. The mechanics of
offering driver education to the non-public school students
and those not enrolled in any school is left to the sound
discretion of .the local séﬁool board. Presumably, the said
course will be offered to the non-public school students
under a Section 274.7 dual enrollment plan or during summer
school, however, the local board is not limited to the above
two possibilities. It should be remembered that regardless
of what procedure for offering driver education is selected

the local school must offer the same to all on a reasonable
basis.

Very truly yours,
L - Sl

L

L i B K J
i i ; - y
;/'"—1 e {-v‘v/L-\‘\ _l'\..,;-'\-/-’/"’/i//l/‘/

NOLDEN GENTRY
Assistant Attorney General
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ELECTIONS: Registration. § 48.11, 1962 Code of lowa. Applications
for registration must not be received for njne full days ?etween the
last day of registration and election day as to that particular
election. For any other election, howgver, applications for regis-
" tration must continue to be received. S ‘

‘May 26,'1966 .
| L State of lowa
- .. DEPARTMENT OF JUSTICE .-
-~ .. ., Des Moines - = . .

Mr. Jack M. Fulton
Linn County Attorne

Linn County Court House
Cedar Rapids, lowa

Dear Mr. Fulton:

The Attorney General has referred to me your recent request for an
opinion on the following question:

"If two or more elections are scheduled to be
held within a ten-day period, may the duly
authorized clerk, under authority of Section
L8.11 of the Code of lowa, close the registra-
tion books ten days before the first election
and not open registration at any time subse-
quent for further registration, until the last
election in the series has been held?"

It will be helpful to set out the statutory provisioné with which
we are here concerned. The relevant portion of Section L8.11
states:

"The commissioner of registration, or a duly
authorized clerk acting for him, shall, up

to and including the tenth day next preceding
any election, receive the application for
registration of all such qualified voters as
shall personally appear for registration at
the office of the commissioner or at any other
place as is designated by him for registration,
who then are or on the date of election next
“following the day of making such application
will be entitled to vote...."

Section 48.13 states:
"The commissioner of registration shall have .
nine full days between the last day of registra-

tion and election day to perfect his election
registers and, for that purpose, nine days before

66-5-10



Mr. Jack M. Ful ton -2 -

any election day shall be days upon which

- voters may not register. During these nine
days the commissioner shall complete the
election registers and, on the day before
election day, he shall deliver them as re-
quired by law to each election precinct."

The ultimate object in the construction of a statute is to determine
legislative intent. Richardson v. City of Jefferson, lowa
134 N.W.2d 528 (1965). And in determining the cgrrect construction?’
of a statute, it is '‘proper to consider the evil sought to be remedied
by it and the object!and purposes sought to be obtained by it. State
v. Bishop, fowa , 132 N.W.2d 455 (1965). The constitutional
and statutory provisions relative to voting and voter registration
have generally been enacted in order to provide adequate proof of the
existence of the requisite constitutional requirements for voting
and to prevent fraud by providing in advance an authentic list of
gga]ified voters. See 18 Am.Jur. Elections §85, 29 C.J.S. Elections
7.

- When read in conjunction with Section 48.13, 1962 Code of lowa, and
in the light of the general purposes of the registration and voting
laws, it appears clear that Section 48.11 was meant to provide the
commissioner an adequate time to complete the election registers so
that an authentic list of qualified voters might be delivered to
each election precinct on the day before election day. The legisla-
ture determined that 10 days provided an adequate time in which to

do this without infringing upon the suffrage rights of lowa citizens.

2

Because registration acts should be construed so as to give the
elector the fullest opportunity to vote that is consistent with

their purposes, it does not appear that an interpretation of the
language of Section 4B.11 should diminish to any extent the suffrage
rights of lowa voters unless such an interpretation is absolutely
necessary. Such a necessity does not seem to exist in this instance.
Consequently, it appears that what is meant by this language is that
applications for registration must not be received nine days before
election day as_to that particular election. For any other election,
applications for registration should continue to be received.

This same result was reached in the only two cases which we have

found dealing with this specific problem. Gunter et al v. Gayden et al,
84 SC 48, 65 S.E. 948 (1909), State ex rel Lawhead v. Kanawha County
Court, 129 W.Va 167, 38 S.E.2d 897 (1946).  In reaching this conclusion,
the court in the Lawhead case was dealing with a similar statute in
volving a thirty day period. In that case the court stated:
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Thus, it is my opinion that under Section 48.11, 1962 Code of lowa,
applications for registration must not be received for nine full
days between the last day of registration and election day as to

that particular election. For any other election, however, applica-

"It is entirely possible that numerous voters
could be disfranchised, or their right to
register restricted, by the calling of special
elections of which they may have no knowledge,
and upon presenting themselves for registration
the pendency of such election could be utilized
as a bar to their right of registration....

K % %

""Upon consideration of the constitutional pro-
visions and statutes enacted pursuant thereto
on the subjects of voting and elections, we
think that under Section 26 of the Permanent
Registration Law, as amended, that the pendency
of an election to be held within thirty days
from the date demand is made by a qualified
voter to register does not preclude his right
to register, but he is only entitled to vote

at elections to be held thirty days or more
from the date of his demand. Giving to the
statute this interpretation, we make effective
what we believe was the true intent of the
Legislature, and avoid the unhappy consequences
which would follow if the contentions of re-
spondents were upheld."

tions for registration must continue to be received.

Very truly yours,

g ] §
/WA‘f%E’AR

Assistant Attorney General

bj

KE, JR.’ -7



WELFARE: Claims For Medical Attendance. §§ 252.28, 252. 34,
252.35, 347.16 and 347.21, 1962 Code of lowa. The Lounty
Board of Supervisors may reject or diminish an indigent
medical attendance claim only when the charge is more than
is usually charged for like services in the neighborhood
where such services were rendered.

May 26, 1966

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

Mr. John Walker
jtate Senator

Williams, lowa

Dear Senator Walker:

This is in response to your recent inquiry concerning the
Hamilton County Public Hospital's charges for county wel-
fare patients. Your letter revealed the following informa-
tion regarding room charges for welfare patients:

“The Board of Supervisors have refused to pay more
than $12.50 per day for room charges for welfare
patients. Of the 76 beds available only three
ward beds are priced at $14.50 per-day with two-
bed accommodations priced from $15.50 to $16.50
per day. Private rooms are priced between $17.00
and $19.00 a day. These room prices are the lowest
of any hospital in our district. To accept $12.50
per day would be accepting $2.00 per day less than
our cheapest room. .

""A survey of all welfare patients the first nine
months of 1965 (62 cases) revealed that our actual
billing came to $19.29 per day average for all
welfare patients with the county paying an average
of $16.67 per day. The difference results from
partial insurance coverage and patients paying
part of the cost of care when funds were available.
The average cost Eer patient day of service for
all cases in the hospital during 1965 was $26.02.
It is apparent that welfare patients already are
being cared for at a less cost per day than other
patients. For this reason it is felt that we
cannot accept less than our regular charges in
treating welfare patients, especially when the
regular charges billed for welfare patients are less
than the average cost per day in maintaining hos-
pital service."
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Your letter seeks to determine whether the Board of Super-
visors may set $12.50, as a maximum amount that they will
pay for hospital rooms for indigents treated at the Hamilton
County Public Hospital. In reply to your inquiry | direct
your attention to the following relevant provisions of the
1962 Code of lowa: \

"347.16 * * ¥ |n cases other than tuber-
culosis, care and treatment in such county
public hospital to any indigent persons
shall likewisg be furnished to such residents
of the countyjas have established legal set-
tlement in the county as defined in section
252.16 and have been found by the board of
hospital trustees to be indigent and entitled
to said care. In integrated counties where
the board of hospital trustees have no social
service department, then under the supervision
of the board of hospital trustees, * * * the
director of social welfare shall determine
whether or not said persons are indigent and
entitled to said care. Cost of said care shall
be the liability of the county, and upon claim
made therefor paid under the authority and in
the manner specified by section 252.35. .
(Emphasis Added)

252 .34 Allowanhce by board. The board of
supervisors may examine into all claims, in-
cluding claims for medical attendance, allowed
by the township trustees for the support of
the poor, and if they find the amount allowed
by said trustees to be unreasonable, exorbitant,
or for any goods or services other than for the
necessaries of life, they may reject or diminish
the claim as in their judgment would be right
and just."

"252.35 Payment of claims. All claims and
bills for the care and support of the poor shall
be certified to be correct by the proper trustees
and presented to the board o¥ supervisors, and,
if they are satisfied that they are reasonable
and proper, they shall bepaid out of the county
treasury."

Section 347.16 provides for the medical treatment of indi-
gent persons and it authorizes the Hamilton County Director
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- of Social Welfare to determine indigency. The above section
also requires that the cost of said treatment shall be a
liability of Hamilton County. Sections 252.34 and 252.35
authorize the County Board of Supervisors to check the amount
of claims submitted for the care of indigent persons. The
latter two sections do not have built-in guidelines to aid
the Board of Supervisors in determining what is a reasonable
charge for hospital rooms and medical care for the indigent.
Apparently, the Hamilton County Board of Supervisors have
viewed Sections 252.34 and 252.35 as giving them the absolute
power to determine hospital room rate for indigents. Acting
ynder what they viewed as an absolute grant of power the
Hamilton County Bogrd of Supervisors set $12.50 as the maxi-
mum to be paid for indigent room charges. [I|f the Board of
Bupervisors is correct in assuming they have the absolute
authority to set a $12.50 maximum indigent room rate, it
would seem that they could also set a $5.00 maximum for in-
digent room charges and yet the Hamilton County Public Hos-
pital could not refuse to take indigent patients on this
basis. The $5.00 maximum rate may be a slightly tortured
example but it illustrates the consequences inherent in the
Board of Supervisors' determination that they have the abso-
lute power to set a maximum indigent room rate without re-
gard to other factors.

Your letter indicated that the Hamilton County Public Hospital
room rates are $14.50 for ward beds, $15.50 to $16.50 for
double rooms and $17.00 to $19.00 for single rooms. You

also indicated that the room rates at the Hamilton County
Public Hospital are the lowest of any hospital in the dis-
trict. |[f Hamilton County had to contract with a private
hospital for the medical care of its indigents or if it sent
the said people to a county hospital in another county the
Hamilton County Board of Supervisors would have to pay the
fair and reasonable cost of such care.and hospitalization.

See Sections 347.16 and 347.21. Therefore, it would be absurd
to believe that the Legislature has given the Board of Super-
visors the power to require the Hamilton County Public Hos-
pital to receive, house and treat Hamilton County's indigent
persons at a rate less than a fair and reasonable cost. We
cannot accept that view because statutory constructions that
produce inconvenience and absurdity should be avoided. uinn
v. First National Bank of Logan, 200 lowa 1384, 206 N.W.
(1925). 1In Trainer v. Kossuth County, 199 lowa 55, 201 N.W.
66 (1924), the lowa Supreme Court, at page 59 of the lowa
Reports stated:
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e % %

Ad absurdum is a 'Stop! sign, in the .
judicial interpretation of statutes. |t is
indicative of fallacy somewhere, either in .
the point of view or in the line of approach.
In such case, it becomes the duty of the -
court to seek a different construction, and
to presume always that absurdity was not the
legislative intent. To this end, it will
limit the application of literal terms of the
'statute, and,;if necessary, will even engrgft
an exception ?hereon.“ ¥

Ehe Board of Superﬁisors power to review, reject or diminish

#laims for medicald attendance must be viewed within the con-

text of all the legislation on that subject. Daily Record

Company v. Armel, 243 lowa 913, 54 N.W.2d 503 (1952).

Sections 347.16 and 252.28 provide in part:

"347.16 Cost of said [medical attendance]
care shall be a liability of the county,
il

1252.28 When medical services are rendered

by order of the trustees * * *, no more shall
be charged or paid therefor than is usually
charged for like services in the neighborhood
where such services are rendered."

Section 347.16 authorizes the Hamilton County Public Hospital
to file claims with the County Board of Supervisors based on
the cost of medical care. Section 252.28 limits the amount
of the claim to the usual costs of like services in the area.
See 48 OAG 261. It is the opinion of this office that the
Board of Supervisors power to reject or diminish claims is
limited to cases in which the claim is not based on costs
incurred by the hospital or when the claim is not in accord
with the amount usually charged for like services in the area.
Therefore, the Hamilton County Board of Supervisors is not
authorized to set a $12.50 maximum for room charges unless
$12.50 is the amount that it costs the hospital to maintain
the said room or $12.50 is the amount charged for a like
room in the neighborhood where the services are rendered.

Very truly yours,

NOLDEN GENTRY
Assistant Attorney General

ms



ELECTIONS: “Vacancy in office - §§ 43:11(1), 43.81, as amended! by
§ 14, Ch. 89, Acts of the 61st G.A., 69.8(4) and 69.13, 1962 Code
of lowa. No candidate for office named in § 43.11 shall have his
name printed upon official ballot unless nomination papers are
-filed as therein provided. Where a vacancy in the office of
sheriff occurs after the time for filing nomination papers, to
fill the vacancy such nomination may be made by the county con-
vention if the convention has not been previously held. |f the
county convention has been held prior to the vacancy, nomination
may be made by the party county central committee. |If the vacancy
in the office of sheriff occurs within fifty (50) days of the
general election, it will be filled by the board of supervisors
and the appointee shall serve until the next general election.

June 7, 1966

Mr. R. T. Smith
0'Brien County Attorney
Primghar, lowa 51245

My dear Dick:
| have yours of the 31st ult. in which you submitted:

"It is anticipated that our Sheriff will resign some
time this summer and the question of election of a suc-
cessor will be coming up without much time to wait for an
opinion as to election, etc.

66 "Assume that the Sheriff resigns as of Spptember |,
1966

""|. May persons seeking the position enter into
the 1966 Primary Elections by Nominating Petitions?
(Assuming the present Sheriff submits a letter of resig-
nation in adequate time for Nomination Petitions to be
circulated and filed.)

"2. Assuming the present Sheriff does not submit
a letter of resignation until after the time for filing
Nomination Petitions for the Primaries, would the nom-
inees for the office be named at County Conventions prior
to the general election in the Fall, and if so, what are
the time limitations?"
in reply thereto, | would advise as follows:
1. Persons seeking nominations obtain the right to have their

name brinted upon the primary ballot if their nominating petitions

LG
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are filed within the statutory time. This statutory time is fixed
by section 43.11}1) and such filing dates provided therein for the
office of sheriff is at least fifty-five days prior to the day fixed
for holding the primary election. The primary elegtion day is
September 6, 1966.; According to section 43.13, no candidate for
pny office named f% section 43.11 shall have his name printed on
the offiqial primary ballot of his party unless nomination papers
are filed as therein providedf

2. If the present sheriff does not resign from office until
after the time for filiné the.nomination papers for the vacancy in
the office of sheriff, then accbrding to section 43.81, as amended
by chapter 89, section 14, Acts of the 61lst G.A., such a nomina-
tion shall be made by the county convention for the office in
guestion if the convention hasMnot been previously held. If the
county convention has been held prior to the wvacancy, the vacancy
shall be filled by the party central committee for the county.

3. However, if the vacancy in the office of sheriff occurs
fifty days prior to the éeneral election which will be held on
November 8, 1966, it may be filled at such elecﬁion. If such

vacancy occurs within fifty days of the 1966 election, a vacancy

is created and the vacancy filled by the Board of Supervisors.
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The persons so app01nted shall serve until the eljction of 1968.

f 1962.

/

See sectlons 69. 8(4) and 69.13, Code &

W
\

; truly youl

{ *./ ///
Z“r’%/ﬁl

i OSCAR STRAUSS
First Assistant Attorney General

kK fm



CITIES AND TOWNS: COUNTIES AND COUNTY OFF ICERS: - Off street parking.
§332.3 and Chapter 390, 1962 Code of lowa; Chapter 83 and Chapter
329, Acts of the 61s& _G.A. City and county may enter into joint
venture to establish "off-street parking." . o
L, . .

June 29, 1966 ' S

3 State of lowa
. DEPARTMENT OF JUSTICE
Des Moines

Mr. Stanley R. Simpson
Boone Count¥ Attorney
Lippert Building
Boone, lowa 50036 -

Pear Mr. Simpson:

The Attorney General has referred to me your recent request
for an opinion on the following question:

"The Boone County Board of Supervisors and

the Boone City Council have jointly discussed
the matter of acquirin? 'off-street parking'
across the street from_the present Boone County
Courthouse here in the City of Boone, lowa.

"The legal proposition is whether or not the
City of Boone and Boone County, lowa can enter
into a joint venture, or undertaking for the
acquisition of 'off-street parking. h

Under §332.3(4), (6), (12), (15) and (18), 1962 Code of lowa, the
Countl Boards of Supervisors are given the authority to construct
a parking lot for the use of the county.

Under Chapter 390, 1962 Code of lowa and Chapter 329, Acts of the
6lst G.A., citles are given the authority to construct public
parking facilities. .

Chapter 83, Acts of the 61st G.A., ‘states in part as follows:

"Section 1. The purpose of this Act is to
permit state and local governments in lowa

to make efficient use of their powers by en-
ablln? them to provide joint services and
faclilitlies with other agencies and to cooperate
In other wags of mutual advantage. This Act
shall be liberally construed to that end.
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"Sec. 2. For the purposes of this Act, the

- term Ypublic agency' shall mean any poiitkcal
subdivision of this state; any agency of the
state!government or of the United States; and
any political subdivision of another state.
The teym 'state' shall mean a state of the
United:States and the District of Columbia.
The term 'private agency' shall mean an
individual and any form of business organiza-
tion authorized under the laws of this or
any other state.

'"Sec. 3. Any power or powers, privileges or
authoritx exercised or capable of exercise

i by a pubdic agency of this state may be exer-

E cised and enjoyed jointly with any other public
agency -of this state having such power or
powers, privilege or authority, and jointly
with any public agency of any other state or
of the United States to the extent that laws
of such other state or of the United States
permit such joint exercise or enjoyment. Any
agency of the state government when acting
jointly with any public agency may exercise
and enjoy all of the powers, privileges and
authority conferred by this Act upon a public
agency.

"Sec. 4. Any public agency of this state may
enter into an agreement with one (1) or more
public or private agencies for joint or
cooperative action pursuant to the provisions

of this Act, including the creation of a
separate entity to carry out the purpose of

the agreement. Appropriate action by ordinance,
resolution or otherwise pursuant to law of

the governing bodies involved shall be necessary
before any such agreement may enter into force."

The remainder of Chapter 83, Acts of the élst G.A. sets out require-
ments which must be met if action is taken under that chapter.

It appears to be clear that both counties and cities are "political
subedivisions of the state! within the meaning of Chapter 83. 1In
re Estate of Frentress, 249 lowa 783, 89 N.W.2d 367 (1958); Shirkey
v. Keokuk County et al., 225 lowa 1159, 281 N.W. 837 (1938); City
of Mason City v. Zerble, 250 lowa 102, 93 N.W.2d 94 (1958).
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Thus, the City Ef Boone, lowa and Boone County, lowa may legally
enter into a joint venture for the purpose of establishing "off
street parking."

Very Iruly yours

WZ{

. ‘/
WADE CLA%K{

Assistant Attorn g General
- %



CITIES AND TOWNS: Indebtedness for long term rental leases -

§§ 407.1, L07.2, 407.3, and 407.12, 1962 Code of lowa. Long term
rental lease agreements of equipment by a city or town created

an indebtedness, the creation of which must be authorized by

§ 407.3 of the, 1962 Code of lowa. :

W

............... 2 State of lowa
' DEPARTMENT OF JUSTICE
Des Moines

July 5, 1966

Mr. Lorne R. Worthington
Auditor of State 1
State House &
LOCAL £

Dear Mr. WOrthithon:

Reference is herein made to your recent letter in which you sub-
mitted the following:

"During the course of our audit of the City of Burling-
ton for 1965, we noted that the City had entered into

a so-called rental lease agreement with Motorola Com-
munications and Electronics, Inc., of Chicago, lllinois,
effective March 10, 1965. This lease agreement was for
one 'Total Control Communications Control Center' in-
cluding ten (10) railroad crossing indicator lights,
completely installed. The total cost of the equipment
was $59,095.97. The total cost of the contract over
the seven (7) year period is $83,892.48 which repre-
sents 84 monthly payments of $998.72. The service
charge of $24,796.51 is computed at a rate of 6% on the
original $59,095.97 equipment cost amount. The-actual
rate of service cost is 11.71% computed at a simple
interest rate.

"The City did not have a public hearing or public notice,
nor did they ask for bids in any manner whatsoever.

“I'n reference to the above data and a copy of the lease
agreement, we would like to have your opinion on the
following:

"1. |Is any lease rental type of equipment acquisition

agreement permissible under the lowa Statute in any
manner whatsoever? : :
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"2. May a council bind another council for a period
of 84 months under such a lease rental contract, con-
sidering that equipment may go back to the vendor at
any time if the City defaults or stops payment? It
would appear that even though a council does have

the right to refuse to make any payments and could
break the laase, they would be accountable for the
equity investment made to date.

"3, Section 368.35 states that public notice must be:
given when a city leases out its own property. Now,
if lease rental agreements are legal in lowa would a
7 year rental lease require:

(a) publgc notice (Section 391.31, Chapter
391

(b) publgc hearing (Section 391.31, Chapter
391A

(c) taking of bids (Section 391.31, Chapter
391A)

"I, Does lease rental of equipment circumvent the
statutory requirements for creating an indebtedness
in that it makes it easy to acquire large equipment
items over a long period of time?

"5. In the before mentioned Burlington and many
other similar contracts is the so-called serving
charge of 6% per annum computed on the original asset
cost illegal in any way since in reality it computes
to 11.71%, a simple rate? |f not, is there any lim-
itation which cities may pay under the Code of lowa
for service costs, etc.?"

The basic question which you present is the one which you have
numbered four. Assuming that the city had the authority to make
a long term lease of equipment over a period of years, the basic.
question which arises is whether this is an indebtedness which

is authorized by statute and for which bonds are necessary.

Article XI, Section 3, of the Constitution, as well as Sections
LO7.1 and L407.2 of the 1962 Code of lowa, sets out the debt limi-
tations of a city.

Section 407.3 sets out the purposes for which indebtedness can
be incurred. 1t reads as follows:
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i3, :
"Cities and towns when authorized to acquire the fol-
lowing named public utilities and other improvements
may incur jndebtedness for the purpose of:

1. Purchasing, erecting, extending, reconstructing,
or maintaining and operating waterworks, gasworks,
electric light and power plants, or the necessary trans-
mission lings therefor, and heating plants. -

2. Purchasing or erecting garbage disposal plants.

3. Erecting and equipping community center houses
and recreation grounds.

Acquiring lands and establishing, constructing
and equipping a recreation building, juvenile play-
grounds, swimming pools, and recreation centers thereon
or on lands already owned or to be leased by the city
or town.

5. Constructing, purchasing, remodeling, or pur-
chasing and remodeling city and town halls, jails,
police stations, fire stations, or garages for the
storage, repair and servicing of city or town motor
vehicles and other equipment and acquiring sites
therefor.

6. Erecting a building or buildings for a public
library.- , ' ‘

7. Purchasing sites for hospitals or sites with a
building or buildings and constructing or reconstruct-
ing buildings to be used for hospitals. .

8. Purchasing or constructing dams across streams
for any proper municipal purpose.’

Section 407.12 indicates the following:

"I.f the municipality is authorized to incur the indeb-
tedness, the council shall issue bonds and make pro-
visions for the payment thereof with interest."

It would appear elementary that a debt has been created. Note the
following definition in 42 Corpus Juris Secundum, Indebtedness, at
page 555:

"Judicial definitions of the term 'indebtedness' are
numerous, and they must be read in connection with the
facts out of which their necessity arises, for, al-
though the term has been said to have a fixed and well
understood meaning, it is a wide term of large meaning,
and it must be construed in every case in accord with
its context. The term ordinarily, or primarily, may
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{

be defined. as meaning the condition of owing money;
the state of being indebted, without regard to the
ability ortinability of the debtor to pay the debt;
the state of being by voluntary obligation, express

or implied, under legal liability to pay in the present
or at some future time for something already received,
or for something yet to be furnished or rendered; and
in this sense implies or requires the existdnce of an
actual liabiflity or a legal obligation. The term also
indicates or, refers to amount, and may then be defined
as meaning t%e amount owed; a sum owed or owing; the
sum owed, herce debts collectively; whatever one owes;
and may mean’/ or include present, current, future,
fixed, or cgntingent debts."

It also would appear that Section 407.3 does not provide for any
authority for entering into a debt arrangement in regard to a
"Total Control Communications Control Center,! nor is this an
ordinary expense for which a municipal corporation may incur debt.
Dively v. The City of Cedar Falls, 27 lowa 227 (1869).

The lowa Supreme Court pointed out that cities are limited in the
financial arrangements they can enter into. There are legislative
limitations and safeguards to avoid abuses. Note the case of
Brodkey v. Sioux City, 229 lowa 1291, 296 N.W. 351 (1941). At
pages 1300 and 1301 of the lowa Reports there is a long discussion
in regard to a situation where a city went into debt to purchase
parking meters with an arrangement that the revenue from the park-
ing meters would be used to pay the debt. The Court made the fol-
lowing statement:

"The untrammeled power that the city assumed, to raise
and disburse funds solely by reason of authority it
conjured out of its own enactments, was in derogation

of all the limitations and safeqguards the legislature has
with such care provided to avoid abuses, even in case of
an unquestionably authorized expending of funds by a
municipality. Complete evasion of these limitations

has been accomplished by the city, were we to hold the
course it pursued was lawful and authorized. The
revenue produced was not the city's funds. |t was not
in the city's control or possession. No city official
was accountable for its disbursement or dissipation.
Others were hired and paid for performing the duties
that were official in character. We have affirmed the
rule that the pledging by a city of revenue is un-
authorized in absence of express statutory authority.
(Cases cited).”
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It is my opinion that the long term rental lease agreement for.
equipment by a city or town creates an indebtedness, the creation
of which must ba authorized by Section h07 3 of the 1962 Code

of lowa.

Further, it is my opinion that the other questions you have
raised are not necessary of answer because of the lack of auth-

ority to create this indebtedness. |t is also my opinion that
Chapter 235, Acts of the 60th General Assembly, as interpreted
by Richardson v. City of Jefferson, -- lowa --, 134 N.W.2d 528

(1965), would not change this opinion.
/B spectfully su

qu? Z /2 M

TlMOTHY McCARTHY
Solicitor General

ew



'ATE OFFICES AND DEPARTMENTS State Board of Regents; Dele-
gatron of legislative ‘power’ -'§§ 23 1,.23.2, 262.9, 262.17,

-

etand. 262,34, l962 Code of loway 233 Acts of the 6lst G.A.
§Ch~;233 Acts of .the 61st G, A., cannot be-interpreted so as to

v aldow the Board bf- Regents to delegate its statutory duties to

;party ‘not necessarily contemplated By the lowa statutes. and under

such’ terms and conditions as may be desired or. determlned by the

Bbard of Regents rather than the legnslature. :

1966 :
State of Iowa o -
.~~~—~“~DEPARTMEN?—OF—JUSI+GE—__;~____ o
Des Moines

=3 -Mr. Carl Gernetzky, Chairman
: Finance Committee

State Board of Regents

State Office Building
,‘LOCAL

. Dear ‘Mr. Gernetzky:

~ On behalf of the Board of Regents you have submitted to this

= office temporary rules which provide that the Board of Regents

- delegate power and authority with reference to the handling of

-matters relating to capital improvements whereby the Chief:

..Business Officer of the Board of Regents, together with the

" president of the institution involved, subject to certain safe-
guards and restrictions, may: '

Award bids;

Approve contract changes;

Accept contract - work as complete; and

. Approve final plans and specifications.

W -

The apparent authornty for these rules is found in Chapter 233,
Acts of the 61st General Assembly, at Section 2 which reads as
follows.
”-"Sec. 2. Chapter two hundred sixty-two (262), Code
1962, is amended by adding a new section as follows:
'The board of regents shall also have and exercise
all the powers necessary and convenient for the ef-
.fective administration of its office and of the insti-
tutions under its control, and to this end may create
such committees, offices and agencies from its own
- members or others, and employ persons to staff the
same, fix their compensation and tenure and delegate
thereto, or to the administrative officers and faculty
:of the institutions under its control, such part of

$66-7-1 _
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the authority and duties vested by statute in the :
board, and shall formulate and establish such rules i
and regulations, outline such policies and prescribe

such procedures therefor, all as may be desired or
determined: by the board as recorded in their minutes.
Employees Qf the board hereunder shall not come under

the divisign of personnel provided for in section

eight poinf five (8.5), Code 1962.'"

:gfjlt should be noted that the 61st General Assembly did not change
et Section 262.3L, as amended by Chapter 166, Acts of the 60th Gen-
eral Assembly, Section 23.1 and Section 23.2. These read as fol-
lows: )

"262.34 Improvements--advertisement for bids.

When the estimated cost of construction, repairs,

or improvement of buildings or grounds under charge
of the state board of regents shall exceed ten
thousand dollars, the said board shall advertise

for bids for the contemplated improvement or con-
struction and shall let the work to the lowest
responsible bidder; provided, however, if in the
judgment of the board bids received be not
acceptablie, the said board may reject all bids

and proceed with the construction, repair, or im-
provement by such method as the board may determine.
All plans and specifications for repairs or con-
struction, together with the bids thereon, shall be
filed by the board and be open for public inspection.
All bids submitted under the provisions of this
section shall be accompanied by a deposit of money
or a certified check in such amount as the board
may prescribe." (Emphasis supplied)

"23.1 Terms defined. * * *

_ The word '‘municipality' as used in this chapter

-shall mean county, except in the exercise of its

~ power to make contracts for secondary road improve-
- ments, city, town, township, school district, state
fair board, state board of regents, and state board
of control. * * *" (Emphasis supplied)

123.2 Notice of hearing. Before any municipality
shall enter into any contract for any public improve-
ment - to cost five thousand dollars or more, the
‘qoverning body proposing to make such contract shall




- adopt proposed plans and specifications and pro-
posed form of contract therefor, fix a time and place
- for hearidp thereon at such municipality affected
thereby or’other nearby convenient place, and give
notice thereof by publication in at least one news-
paper of general circulation in such municipality
at least ten days before said hearing." (Emphasis
supplied) é ~

B%:The question that you present is whether Chapter 233, Acts of
fithe 61st General Assembly, can be interpreted to allow the Board
of Regents to delegate its statutory duties to a party not neces-
sarily contemplated by the lowa statutes and whether such auth-
e ority may be delegated under such terms and conditions as may

be desired or determined by the Board of Regents..

R Article 11, Section 1, of the lowa Constitution provides for the
t<distribution of legislative, judicial and executive powers and
;under this section a body of law has been judicially formulated
‘and judicial restrictions of delegation of power have arisen,
‘particularly in regard to delegation of legislative power. For
-example, see 30 lowa Law Review 288 (1945).

‘As we have seen from Sections 262.34, 23.1 and 23.2, which have not
i:been repealed, the Board of Regents has certain statutory duties

¥ and it is not contemplated by these statutes that any other party

g exercise these duties. The duties under Chapter 23 refer to
~counties, cities and other governmental subdivisions. The con-
ztracting procedure in that chapter involves contracts of the
B-sovereign or its subdivisions. Section 262.9 refers to 'powers and
d~duties' of the Board of Regents. The duties contained therein are
E-much more than those duties of making policy or giving advice. " The
rboard of Regents has management duties concerning the institutions
nder their jurisdiction. The only assistance they had prior to

8 -Chapter 233, Acts of the 6lst General Assembly, was the Finance

ks -omm i ttee which was abolished by said Chapter 233. The Code had
g=Provided that the Finance Committee would perform certain minister-
3l:duties for the Board of Regents. Section 262.17 states that
he-Board of Regents “shall govern' the seven institutions under th
risdiction and no other person has statutory duties or statutory

ERELTY

EPowers under the present lowa law.

oard of Regents is an administrative agency, created by sta-
¥, ~ Administrative agencies are purely creatures of the legis-
ture without inherent or common law-powers. Amery v. Keokuk,

(Zifowa 701, 30 N.W. 780 (1886). All the powers of the Board of
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v Regents are from the lowa Legislature. To have a valid delega-
i tion of legislative power, the legislature must declare the
policy or purpose of the law and fix the legal principles which
are to control in given cases by setting up standards or guides
to indicate the ‘extent or prescribe the limitation of discretion
~which may be exeycised under the statute by the administrative
officials. 42 American Jurisprudence, Public Administrative Law,
Section 44, ¢ ‘

2
&

It can be seen ffom the general statement above that, for a proper

delegation to occur, proper standards and guidelines must be set

by the legislature. Chapter 233 allows the Board of Regents to

%" set guidelines for the persons to whom it is going to sub-delegate
. its power. This appears to be contrary to the general statement
of law found at L2 American Jurisprudence, Public Administrative

Law, Section 73, which reads as follows: '

"It is a general principle of law, expressed in the
maxim 'delegatus non potest delegare,' that a dele-
gated power may not be further delegated by the person
to whom such power is delegated. Apart from statute,
whether administrative officers in whom certain powers
are vested or upon whom certain duties are imposed may
deputize others to exercise such powers or perform
such duties usually depends upon whether the particu-
lar act or duty sought to be delegated is ministerial,
on the one hand, or, on the other, discretionary or
quasi-judicial." e '

The American Jurisprudence quote is in accord with the rules set

~out in Sutherland Statutory Construction, 3rd Edition, Vol. 3,
page 278, wherein it is stated that the authority to sub-delegate

: discretionary powers and duties, in the absence of extenuating

~ Circumstances making it e€ssential to the proper and efficient

-operation of the agency, is usually regarded with disfavor.

b5 The legislature did not change the specific duties contained,

g2 among other places, at Sections 262.34, 23.1 and 23.2. These are
oo POwers of the sovereign and do not appear to be the type of power
piz: Which can be delegated to persons who are not public officers.

52 By "public officer | refer to the technical definition of public
_$%,°fflcer which contempiates a person with statutory duties and

2 Powers. The legislature did not create in.Chapter 233 any other
m-Party who has a statutory duty or power, but gave a broad grant
to the Board of Regents to select just anybody. In addition to
b?{ng the powers of the saovereign, the power involved is a
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discretionary power and the rules and regulations are not set up
by the legislature to limit the discretion.

It also must be further noted that violations in public contract-
ing procedures may result in the contract being held void by the
courts. |t is vary possible that one of the large university
contracts could He attacked in court if the contract procedures
under Sections 262.34, 23.1 and 23.2 were not followed. Note
Madrid Lumber Co. v. Boone County, 255 lowa 380, 121 N.W.2d 523

{7963).

Therefore, my answer to the issue presented is that Chapter 233,
Acts of the 6lst General Assembly, must be interpreted so as to

keep the Board of Regents from delegating its statutory duties which
relate to contracting for capital improvements.

in keeping with the rule that a constitutional interpretation is
preferred, |, therefore, narrowly interpret the statute granting
powers to the Board of Regents so as to otherwise sustain its
validity and avoid a result of unconstitutionality. Sutherland
Statutory Construction, 3rd Edition, Volume 3, page 280.

/

y truly yours,

V
WRENCE F. SCALlSE

- Attorney General ~—
State of lowa

LFS:TMcC:ew



ELECTIONS: Proposed election procedures for City-lounty Authority.
Chapter 49, 1967 Codes of lowa:; §§ 49.1, 49.73 and 52.25, 1962 Code

of lowa and Chapter 739, Acts of the 60th G.A. (1) Chapter L9 ap-
plies to the election procedures of a county-city authority formu-
lated under Chapter 239, Acts of the 60th G.A. (2) The calling of an
election under Chapter 239, Acts of the 60th G.A. is the obligation
of the Authority. (3) The County Board of Supervisors retains its
duties imposed by Chapter 49, 1962 Code of lowa. (L4) Voting machines
may be used in an election under Chapter 739, Acts of the 6Cth G.A.
(5) If the election occurs during the statutory period of daylight
time, daylight time must be used. (6) Separate elections are not
required. (7) A separate public measure pertaining to the city

bond issue may also be voted on af the same time as the voting on

the city-county building project. »

July 20, 1966

. State of (owa
DEPARTMENT OF JUSTILE
Des Moines

Mr. Robert W. Burns
Dubuque County Attorney
L61 Fischer Building
Dubuque, lowa

Dear Mr. Burns:
Reference is herein made to your letter of May 24 in which
you submitted the following questions:

"The County and City of Dubuque have created
the County-City of Dubuque Authority under
Chapter 239 of the-60th General Assembly. The
Authority has been developing plans for a pro-
posed County-City Building and is now at the
state of meeting the requirements of Section
12 of the Act. |t provides:

"After the incorporation of said Authority, and
before the sale of an original issue of revenue
bonds as provided in this Act, the Authority
shall submit to the legal voters of said city
or town and county, at a general, primary or
special election for that purpose, the ques-
tion whether such Authority! shall issue and
sell revenue bonds (stating the amocunt) for

any of the purposes provided in Section two (2)
of this Act. An affirmative vote of a majority
of the votes cast on said proposition sha'll be
required to authorize the issuance and sale of
said revenue bonds. A notice of the election
shall be published once each week for at 'east
four weeks in some mewspaper published in the
county. Such notice shall name the fime when
such question shall be submitted, and a copy of
the question to be submitted sha'l be posted at
each polling place during the day of election.

66-7-4
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“"The act does not set forth the election pro-
cedures to be followed and does not specifi-
cally incorporate by reference the provisions
of the!Code relative to the manner of conduct-
ing elections. '

"The specific questions with respect to which
we seekgpur counsel and opinion are the follow-
lng: lf )
£
(1) Dof the provisions of Chapter 49 of the
lowa Code apply to an election called to
determine if the Authority shall issue
and sell revenue bonds (stating the
amount) for the purposes provided in
Section 2 of the Act?

"(2) Should the calling of the special election
and the giving of the required published
notice be at the direction of the Author-
ity, or the Authority, City Council and
County Board of Supervisors?

"(3) In such a special election are the duties
imposed upon the Board of Supervisors
in Chapter 49 performed by the Supervisors
or are they to be performed by the mem-
bers of the Authority?

"(L) May voting machines be used at the spe-
cial election or must paper-marked
ballots be used?

"(5) In view of daylight time, what hours should
the polls be open for voting (Sec. 49.73)?

"(6) Are separate elections necessary to be held
in the City and in the County, or will a
single election suffice?

"(7) May a separate public measure pertaining to
- the City of Dubuque only, namely, 'whether
the City of Dubuque should issue general
obligation bonds to finance the City's
share of the cost of a floodwall?', also
be voted on at a Special Election called on
the County-City Building project? |f both
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measures can be voted upon at the same
electiqn, are any of the supervisory duties
of the election to be performed by the City
Council and if so, to what extent?" ‘

1. In answer to your first question, | am of the opinion
that Chapter 49, dee of 1962, is applicable to the election
called to determiné if the Authority shall issue and seil revenue
bonds subject only to such specific duties as are imposed upon
the Authority By Chapfer 239, Acts of the 60th General Assembly}
particularly calling the election and the publication of the
notice of election. Section 49.1, which applies, reads as fol- \
lows:

"4g,1 Elections included. The provisions

of this chapter shall apply to all elections
known to the laws of the state, except school.
elections." '

2. In answer to your second question, | am of the opinion
that the calling of the special election is the obligation of the
Authority by proper resolution. The county and city should, pur--
suant to the provisions of Chapter 239, Acts of the 60th General
Assembly, after the incorporation of each of the foregoing units,
city and county, and the creation therein of the Authority, and
after the election of meﬁbers of the board of commissioners of
the Authority, proceed to the election of a chairman thereof and
a secretary and a treasurer, all as provided by statute. There-

upon, it will be the duty of the board of commissioners to issue

a notice of election, which shall include a copy of the resolution
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calling the elecfjon, and which shall fix the time thereof and.
other informationias provided by statute. |

3. In ansWeg to your third question, | am of the opinion
that the duties iﬁgosed upon the Board of Supervisors in Chapter
k9, Code of 1962, %n the organization of this election and the
submission of the question are required to be performed by the
Board of Supervisors and not by the Authority.

. L. In answer to your fourth question, | am of the opinion
that voting machines may be used at this special election. Sec-
tion 52.25, Code of 1962, is authority for this. It reads in
part as follows:
""52.25 Summary of amendment or public measure.
Constitutional amendments and public measures
including bond issues may be voted on the voting
machines in the following manner: * * %!

5. In answer to your fifth question, | am of the opinion
that the provisions of Section 49.73, Code of 1962, control the
hours for opening and closing of the polls. |If this election
is held during the period daylight time is in force, the hours
should be daylight time hours as provided for by Chapter 140,
Acts of the 61st General Assembly. Section 49.73 reads as fol-
lows:

“49.73 Time of opening and closing polls. At
all elections the polls shall be opened at
eight o'clock in tﬁe forenoon, except in cities

where registration is required, when the polls
shall be opened at. seven o'clock in the fore-
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noon, :0r in-each case as soon thereafter as
vacancies in the places of judges or clerks
of election have been filled. In all cases
the poiling places shall be closed at eight
o clock in the evening."

6. In answer to your sixth question, | am of the opinion
that a single election, including both the city and county elec-
tors, is all that is authorized. See Section 12 of Chapter 239,
Acts of the 60th General Assembly, the first sentence of which
reads as follows:

"After the incorporation of said Authority,
and before the sale of an original issue of
revenue bonds as provided in this Act, the
Authority shall submit to the legal voters
of said city or town and county, at a gen-
eral, primary or special election called
for that purpose, the question whether such
'Authority' shall issue and sell revenue
bonds (stating the amount) for any of the
purposes provided in Section two (2) of
this Act."

7. In answer to your seventh question, | am of the opinion
that a separate public measure pertaining to the city of Dubuque
as to whether the City of Dubuque should issue general obljga-
tion bonds may also be voted on at a special election at the
same time as the special election called for voting on the county- '
city building project. This is a separate city election and the
city is required to give notice of such election, print its own
ballots, and generally provide its own election supplies.
~ Separate poll books and ballot boxes are required for such

special election. -However, the same judges and clerks that
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serve the election for the county-city building may perform the
services for thig special election. See 38 0AG 768; Section
4L9.19, Code of 1%62. Generally, Chapter 49, Code of 1962, will

control the electjon process herein under considefa

M

OSCAR STRAUSS
First Assistant Attorney General

ion unless

ew



TAXATION: Property tax exemptions. Section 427.1(9),
Code of Iowa, 1962. Senior citizens' homes qualify as
charitable or benevolent institutions or societies if
the purpose and use of their property results in the
amelioration of persons in unfortunate circumstances,
assistance to the needy, care and comfort of those in
ill health and not pecuniary profit.

LAWRENCE F. SCALISE STATE OF IOWA
Attorney General DEPARTMENT OF JUSTICE
DES MOINES

July 20, 1966

Mr. Ballard B. Tipto

Director :

Property Tax Division
LOCATL

Dear Mr. Tipton:

This is in response to your request for an opinion on the
following matter: '

"According to facts submitted to the
Property Tax Division there have been,
and are being, corporations organized
under the laws of the State of Iowa,

as nonprofit corporations, whose stated
purpose is to establish, develop, and
operate in the State of Iowa, economic-
ally constructed rental facilities de-
signed for senior citizens. In order
to qualify for becoming a resident of
such a home for senior citizens, it

is generally required that the indi-
vidual applicant for admission have

an adjusted gross income that is not

in excess of a specified amount for a
tax year. In some cases, the adjusted
gross income shall not exceed $6,000.00
per year. There is the requirement of
some such corporations ‘that an appli-
cant for admission as a resident shall
have been a resident of a community
with a population not exceeding a spec-
ified number. In some cases, the com-~
munity population must be under 5,500

66-7-5
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persons. Some such corporations specify
that applicants for admission as a res-
ident of the home must have attained a
specified age, which in some cases is

62 years. It appears that the rent
charged the senior citizen residents

is somewhat nominal. In some cases, ,
for example, the maximum rent per apart-
ment has been set at $90.00 per month,
with the Corporation furnishing water
and heat, and each resident will fur-.
nish his own telephone and electricity.
The Corporation will name and provide the
operating staff. It appears that most
of such facilities will not or do not have
.an infirmary. A number of such corpor-
ations, it appears, are seeking or have
obtained a loan from the Farmers Home
Administration, a Federal Agency, in
financing the construction and operating
of their senior citizens' home."

With the foregoing facts in mind, the following question
is presented:

1. Can Corporations of the kind and with
the purpose referred to above qualify
as either charitable or benevolent in-
stitutions or societies and thus be
entitled to a property tax exemption
under Subsections 9, 24 and 25 of
Section 427.1, Code of Iowa, 19622

Section 427.1(9), Code of Iowa, 1962, exempts property of
religious, literary, and charitable societies as follows:

“All grounds and buildings used by lit-
erary, scientific, charitable, benevolent,
agricultural, and religious institutions
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and societies solely for their appropriate
objects, not exceeding three hundred twenty
acres in extent and not leased or other-
wise used with a view to pecuniary profit.
All deeds or leases by which such property
is held shall be filed for record before
the property herein described shall be
omitted from the assessment."

At the outset it is emphasized that Section 427.1, Code of
Iowa, 1962, is an exempting statute and as such must be
strictly construed. If there is any doubt upon the ques-
tion, it must be resolved against the exemption and in
favor of taxation. Chicago, Burlington & Quincy Railroad
Co., vs. Iowa State Tax Commission, Iowa , 142
N.W. 2d 407 (1966), National Bank of Burlington v. Huneke,
250 Iowa 1030, 98 N.W. 2d 7 (1959); Trinity Lutheran Church
of Des Moines vs. V.L. Browner, 255 Iowa 197, 121 N.W. 2d
131 (1963). ’

Many senior citizens' homes are operated under the aus-
pices of an established religion, but this fact, of itself,
does not qualify them as religious institutions or socie-~
ties within the meaning of the statute, since their primary
aims are not in the furtherance of specific religious pur-
poses. Therefore, in order to establish whether they
qualify for the exemption, it must be determined whether
they are charitable or benevolent in nature within the
meaning of section 427.1(9).

No Iowa case has squarely decided what constitutes a
charitable or benevolent institution or society. The only
 Iowa case on senior citizens' homes is South Iowa Methodist
Homes, Inc., vs. Board of Review of Cass County, Jowa

", 136 N.W. 24 488 (1965), but because of a stipulation
between the parties it was not necessary for the Court to
discuss or determine the meaning of the terms '"charitable"
and “benevolent". However, in the case of Topeka .Presby-
terian Manor, Inc. vs. Board of County Com'rs of Shawnee




Mr. Ballard B. Tipton -4 : July 29, 1966

County, 195 Kansas 90, 402 P. 24 802 (1965), the Kansas
Court found it essential and determined that their meanings
included the accomplishment of some social interest, amel-
ioration of persons in unfortunate circumstances, assistance
to the needy, whatever proceeds from sense of moral duty or
feeling of kindness and humanity for relief and comfort of
another, philanthropic, humane, having a desire or purpose
to do good to men, intended for the confiring of benefits,

- rather than for gain or profit, and loving others and act-
ively desirous of their well being.

The terms "“charitable" and "benevolent', although not synon-
ymous in all contexts, are usually found to be so when em-
ployed conjunctively in tax exemption statutes. Boston
Chamber of Commerce vs. Assessors of Boston, 315 Mass. 712,
54 N.E. 2d 199 (1944). Charitable and benevolent are
synonomous when used in connection with the tax exemption

- of senior citizens' homes. Oregon Methodist Homes vs. Horn,
226 Or. 298, 360 P. 2& 293 (1961l). Haines, et al vs. St.
Petersburg Methodist Home, Inc., Fla. 173 So. 24
176 (1965); Topeka Presbyterian Manor vs. Board of County
Com'rs, supra. : : :

Of the cases that relate to the tax exempt status of senior
citizens' homes the decisions have turned on the specific
‘facts of each individual case. In Fredericka Home for the
Aged vs. San Diego County, 35 Cal. 24 789, 221 P. 24 68

- (1950), the Court upheld the exemption, though the Home
catered to those with ability to pay, stating that the
concept of charity is not confined to the relief of the
needy and destitute, for the aged people require care and
attention apart from financial assistance, and the supply
of this care and attention is as much a charitable and
benevolent purpose as the relief of their financial wants.
Only 65% of the Home's expenses were met by the admission
fees with 35% of the expenses being paid by an endowment
fund.. Hence, there was no pecuniary profit to the founders
or shareholders. An exemption was upheld in the case of
Topeka Presbyterian Manor, Inc. vs. Board of County Com'rs
Of Shawnee County, supra, where the home was similar to '
the one in the Fredericka case. An additional factor in
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the Topeka case was that out of eighty-two residents, eleven
had paid no admission fee and five others had paid less
than the normal rate, thus indicating a charitable purpose.

Courts have denied the exemption where the home provides

a luxurious type of care and the charges exceed the costs
of operation, thus resulting in a profit. Fifield Manor

v. County of Los Angeles, 188 Cal 2d 1, 10 Cal Rptr 242,
(1961). Also, where admission fees, alone, ranged from five-
thousand to twenty thousand dollars, it was concluded that,
though altruistically motivated and serving a socially
constructive purpose, the home was substantially recom-
pensed its expenditures and was a financially viable in-
stitution not entitled to the exemption. Oregon Methodist
Homes wvs. Horn, supra, Haines, et al vs. St. Petersburg
Methodist Home, Inc., supra. '

Use of the property rather than character declaration con-
trols in determining exempt status. Theta Xi Building Assoc.
of Iowa City v. Board of Review, 217 Iowa 1181, 251 N.W.

76 (1933). Where the exemption is claimed by a corpor-
ation the objects and purposes of the corporation as

stated in its articles are not conclusive. It is the actual
use of the property by the corporation which determines
whether it is entitled to the exemption. Readlyn Hospital
vs. Hoth, 223 Iowa 341, 272 N.W. 90, (1937).

In answer to your question it is the opinion of this office
that senioxr citizens' homes of the kind you refer to do

not qualify as charitable or benevolent institutions or
socileties, unless the property of said homes is actually
used for charitable or benevolent purposes. It is our
opinion that each case depends on its own specific facts
and a determination whether such property is used for
charitable or benevolent purposes requires consideration
by the assessor of (1) the amount of admission fees; (2)
monthly charges; (3) the amount of founders' fees; (4)

"age requirements for residents; (5) limited income require-
ment of residents; (6) whether needy residents charged
less than normal rates; (7) whether medical care is pro-
vided; (8) the overall type of care provided; (9) whether
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partially supported by endowment funds; (10) if a corpor-
ation, its stated purposes and objects along with actual
use and operation; (l11) whether operated with a view to
pecuniary profit; and (12) whether the home is actually
operated at a profit. '

If upon consideration of the foregoing factors it can be
determined that the use of the property results in the -
amelioration of persons in unfortunate circumstances,
assistance to the needy, care and comfort of those in
ill health and not pecuniary profit, it qualifies as
property used by charitable or benevolent institutions
or societies within the meaning of Section 427.1(9),
Code of Iowa, 1962.

Very truly yours;

VR DB

Roger D. Bindner
Assistant Attorney General

RDB:ceb



STATE OFFICES AND DEPARTMENTS: Pesce officer:
§ 97A.6(8){(F), 1962 Code of lowa. TFe monthiy
under § 97A.6(8){(7;, 1962 Code of iowa, are t
of the type of benefit plan selected by the w

v benelifs mentiched
o be paid regardless
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| Y .
Jrerent system.

, State of lowa
DEPARTMENT GF JUSYTICE
Des Moines

'July 22, 1966

Mr. James P. Hayes

Deputy Commissioner v
Department of Public Safety
State Office Building
LOCAL

Dear Mr. Hayes:

.The Attorney General has referred to me your recent letter in

which you request the opinion of this office upon the following
question: o

Are the monthly benefits mentioned under
subsection 97A.6(8)(f), 1962 Code of lowa,

to be paid regardless of the type of benefit
plan selected by the widow from the options
provided to her under subsection 97A.6(8),
1962 Code of lowa, or are the monthly benefits
mentioned under subsection 97A.6(8)(f) linked
with only one or the other of the alternative
benefit plans?

Section 97A.6(8), 1962 Code of lowa, deals with the '"ordinary death
benefit' available under the peace officers' retirement system. That
subsection sets out the alternative plans available to members and
the options available to members' widows, and, in the last subsection,
subsection (f), states:

"In addition to the benefits herein enu-
merated, there shall also be paid for each
" child of a member under the age of eighteen
years the sum of twenty dollars per month.”

In determining what the language '"benefits herein enumerated' has
reference to, it is useful to look at a number of rules of statutory
construction which the courts use in instances of this type. Courts
generally attempt to interpret this type of a reference in light of
the legislative intent. In this regard Sutherland, Statutory Con
struction § 4921 states:

56-7-5
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"Referential and qualifying words and phrases,
where no contrary intention appears, refer
solely to the last antecedent. Thus a proviso
is construed to apply to the provision or
clause immediately preceding it. But where
the sensg of the entire act requires that

the qual]fying words apply to several pre-
ceding on even succeeding sections, the

word or phrase will not be restricted to

its immediate antecedent. Thus it is apparent
that the rule relating to relative or referen-
tial terms is of no great force and will be
applied only when its application is consistent
with the legislative intention."

The lowa court has stated that ordinarily in statutory construction
the grammatical sense of the words is to be adhered to, unless that

sense is contrary to the clear intent and purpose of the statute.

Haugen v. Humboldt-Kossuth Joint Drainage Dist. No. 2, 231 lowa 288,
1 N.W.2d 242 (1941).

3

Because pension statutes have as their object the promotion of the
general welfare, the language of these statutes is liberally con-
strued. Kochen v. Consolidated Police & Firemen's Pension Fund
Commission, 71 N.J. Super L63, 177 A.2d 304 (1962); Richardson v.
City of San Diego, 193 Cal App 2d 648, 14 Cal Rptr 494 (1961);
People ex rel Doud v. Rochester, 116 Misc 703, 190 N.Y. Supp 559
{1921).

Subsection (f) is itself a separate subsection under subsection
97A.6(8) and is from a grammatical standpoint linked equally with
each of the subsections describing the options made available.
Because of this fact, the fact that pension statutes and the legis-
lative intent with regard to them is to be liberally construed,

and the fact that there is no apparent reason to link the benefits
of subsection (f) with only one or the other of the alternative
benefit plans, it appears that the monthly benefits mentioned under
paragraph (f) should be paid regardless of the type of benefit plan
ultimately selected.

Thus, in my opinion, the monthly benefits mentioned under subsection
97A.6(8)(f§, 1962 Code of lowa, are to be paid regardiess of the type
of benefit plan selected by the widow.

Very truly yours

ADE CLARKE, JK,
Assistant Attophey General

bj



POLICE POWER: Practice of architecture and engineering regarding
certain structures. §§ 11412, 114,16, 118.16, 118.18, 1962 Code of
lowa, as amended. Persons not registered as architects under

Chapter 118, 1962 Code of lowa, as amended, may perform architectural
services in connection with the excepted structures under Section
118.18, 1962 Code of lowa, as amended, but persons not registered

as professional engineers under Chapter 114, 1962 Code of lowa, as
amended, may not perform engineering services in connection with
these structures.

July 22, 1966
State of lowa
DEPARTMENT COF JUSTICE
Des Moines

Mr. Edward F. Samore
Woodbury County Attorney
204 Court House

Sioux City, lowa 51101

Dear Mr. Samore:

| am in receipt of your recent letter to the Attorney General con
cerning the following:

"Your attention is called to Chapter 118
which relates to architects and as amended
in 1965 states that its unlawful to practice
architecture without being registered. The
Amendment states further that the chapter
shall not prevent persons performing services
in connection with certain structures, i.e.
residential buildings not more than three
stories high, warehouses, light industrial
and commercial buildings over two stories
high, etc.

"Your attention is called to Chapter 114 which
relates to engineers, as amended in 1965, It
def ines engineering documents as plans, speci
fications, etc. 'If the preparation thereof
constitutes or requires the practice of pro-
fessional engineering.’ As amended Chapter
114 requires all engineering documents to be
signed by a registered engineer and states
that no municipal corporation shall approve
any engineering document which does not com-
ply with this section.

"Your opinion is requested as follows:
"1. May the city of Sioux City refuse
to grant a building permit on the basis
that the building plans submitted do not

6677
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have the signature of either a registered
engineer or architect where the plans relate
to the excepted type of structure in Chapter
118, i.e. residential buildings not more than
three stories high, warehouse, light indus-
trial and commercial buildings not over two
stories high etc.?

"2. Does not the exception in Chapter 118
inferentially exclude such documents from
the definition of 'engineering documents'
in Chapter 114 on the basis that they do
not involve the practice of professional
engineering?"

For purposes of easy reference | shall set out pertinent sections
of Chapters 114 and 118, 1962 Code of lowa, as amended by Chapters
136 and 138, Acts of the 6lst G.A.

Section 114.2, 1962 Code of lowa, as amended, states in part:

""The practice of 'professional engineering!
within the meaning and intent of this chapter
includes any professional service, such as
consultation, investigation, evaluation,
planning, designing, or responsible super-
vision of construction in connection with
structure, buildings, equipment, processes,
works or projects wherein the public welfare,
or the safeguarding of life, health, or
property is or may be concerned or involved,
when such professional service requires the
application of engineering principles and
data.

* K %

"The term 'engineering documents' as used
in this chapter includes all plans, speci-
fications, drawings, and reports, if the
preparation thereof constitutes or requires
the practice of professional engineering."

Section 114.16, 1962 Code of lowa, as amended, states in part:

"All engineering documents and land survey-
ing documents shall be dated and shall contain
the following: (1) the signature of the
registrant in responsible charge; (2) a
certificate that the work was done by such
registrant or under his direct personal super-
vision; and (3) the lowa registration number
or legible seal of such registrant.
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'"No agency of this state and no subdivision
or municipal corporation of this state, nor
any officer thereof, shall file for record

or approve any engineering document or land

surveying document which does not comply with
this section.” : ‘

Section 118.16, ]962 Code of lowa, as amended defines the practice
of architecture as follows:

-

"The pracgice of architecture includes any
professional service, such as consultation,
investigation, evaluation, planning, and

design, or responsible supervision of con-
struction, in connection with the construction
of buildings, or related structures and projects,
or the addition to or alteration thereof, where-
in the safeguarding of life, health, or pro-
perty is concerned or involved."

Section 118.18, 1962 Code of lowa, as amended, also stafes:

"Nothing contained in this chapter shall
prevent persons from performing those
services enumerated herein in connection
with any of the following:

"a. Residential buildings not more than
three (3) stories and outbuildings in
connection therewith;

"b. Bufldings used primarily for agri-
cultural purposes including grain elevators
and feed mills;

"e. Nonstructural alterations to existing
buildings not otherwise excluded;

""d. Warehouses, light industrial and
commercial buildings not more than two
(2) stories in height;

"e. Churches or church properties.”

As can readily be seen the legislature rather explicitly defines

the practice of architecture and forbids anyone not registered as

a professional architect from engaging in the practice, with the
exception of persons performing architectural services in connection
with any of the enumerated structures in Section 118.18.
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On the other hand the legislature was just as explicit in defining
the practice of engineering, and likewise forbid anyone not
registered as a professional engineer from engaging in the practice.
There are no stated exceptions to the application of Chapter 11k4.

It is well to keep this idea in mind as we proceed.

Statutes relating to the same subject matter, when they are in

pari materia, must be construed together. France v. Benter, 128
‘N.W.2d 268 (1964). Furthermore, it is a cardinal principle of
statutory construction that the statutes in pari materia must be
gonstrued together; particularly if statutes are passed the same
tegislative session, and it is presumed that such acts are imbued
with the same spirit and actuated with the same policy, and they are
to be construed together as if a part of the same act. Manilla
Community School District v. Halverson, 251 lowa 496, 10T N.W.2d
705 (1960). The Towa Supreme Court in State v. Kroll, 244 lowa 173,
55 N.W.2d 251 (1952) adopted the principle that where there are two
statutes concerning the same subject matter they should be construed,
if it can be done, so that both may have full force and effect.

The amendments to Chapters 114 and 118, with which we are concerned,
were passed by the same general assembly and concern the same general
subject matter requiring, of course, that the statutes be construed
together. Apparently the legislature's prime concern in requiring
that only registered persons practice architecture and engineering

in regard to the plan and design of buildings or structures, is the
protection of the general public in its use or occupancy of the
buildings or structures, and although the legislature excepted certain
types of these buildings or structures from the requirements of
Chapter 118 they enacted no exceptions to the application of Chapter
114, If the legislature had intended that the certain excepted types
of buildings or structures should be free from requirements and
application of Chapter 114 along with Chapter 118, it would have been
an easy matter for them to so state. One is easily led to the
conclusion that the excepted structures in Chapter 118 are more
properly included within the practice of engineering under Chapter
114, This is admittedly conjecture, but other reasons are not

readily apparent as the safeguarding of life, health or property

may certainly be involved or of some concern in the design or planning
of these excepted structures. '

Based on the foregoing | am of the opinion that the City of Sioux
City may refuse to file for record or approve building plans,

even though they relate to the excepted types of structures under
Section 118.18 if the preparation of said plans constitutes or
requires the practice of professional engineering and said plans

do not contain the required identification of a registered engineer.

Persons may perform architectural services in connection with the
excepted structures, but not engineering services unless they are
registered professional engineers.
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The respective practices of architecture and engineering are closely
related and it will be a difficult decision for public officials
charged with the responsibility of determining whether the preparation
of a particular building plan, relating to any of the last four
enumerated types of structures in Section 118.18, constitutes or
requires the practice of professional engineering. (I think that it
may be conceded that the preparation of building plans for residential
structures of not more than three stories in height and outbuildings
in connection therewith would not constitute the practice of pro-
fessional engineering.) Although recognizing the difficulty of this
dgtermination we aré powerless to interpret the statutes differently
without giving less ithan the full force and effect to the provisions
of Chapter 114.

In summary your first question must be answered in the affirmative,
and your second question in the negative.

Respectfully submitted,

! ; ) "

JOSEPH S. BRICK
¢/ Special Assistant Attorney General

bj



COUNTY AND COUNTY CFFILERS: <Zounty Eca
their power to appropriate funds for &

ras of p rvizors and
Pr ﬁ~‘r1;1 kalegese Project -

§§ 332.3 and 763.3, 1962 Code of lowa. Lounty boards of Supervisors
have the authority to acuropr1age funds in order to furnish to the
District Court 1uage of that county sufficient Information for the
purposes of determining the amcunt of bail, iv any, that would be
necessary in a pa*gf,ular criminal case.

July 26, 1966

State of lowa
DEPARTMENT COF JUSTICE
Des Moines

Ray A, Fenton, Esq.
Polk County Attorney
Polk County Courthouse
Des Moines, lowa

Dear Mr. Fenton:

You have requested our opinion on the question as to whether a
county board of supervisors may appropriate funds for utilization
in connection with a Pre-Trial Release Project, Our understanding
of such a project is that personnel is made availablie to interview
persons accused of crimes in Polk County for the purpose of deter-
mining which of such persons may be released prior to adjudication
of their case without posting a bail bond as provided in Section
763.3, 1962 Code of lowa. The investigation, which is voluntary
on the part of the defendant, concerns his 'community ties' which
are considered an index of whether he will make necessary court
appearances, The result of this investigation must be merely
advisory to the judge setting bail. Final responsibility for
determining the amount of bail that is '"sufficient! by the clear
language of Section 763.3, supra, rests with the judge.

The method used by the project in Polk County was adopted from a
pioneer project which has been functioning in the criminal courts
of New York City. (See, Hearings before the Subcommittee on Con-
stitutional Rights and the Subcommittee on Improvements in Judi-
cial Machinery of the Committee on the Judiciary of the United
States Senate Eighty-Eighth Congress on S, 2838, S. 2839, and S.
2840, pp. 104-120, pp. L67-4L68; and 14 Drake Law Review 98.

l
The U,S, Supreme Court has pointed out:

"The fundamental tradition in this country is
that one charged with a crime is not, in ordi-
nary circumstances, imprisoned until after a
judgment of guilt ... . This traditional right
to freedom during trial and pending judicial
review has to be squared with the possibility

6 -7 -8
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that the defendant may flee or hide himself,
Bail is the device we have borrowed to recon-
cile the conflicting interests. 'The purpose
of bail is to insure the defendant's appear-
ance and submission to the judgment of the
court.!" Citing Reynolds v. U.S., 80 S.Ct.
30, 32, LO L.Ed.2d 46. Bandy v. U.S., 8I
S.Ct. 197, 5 L.Ed.2d 218 (1960).

It would seem quite clear that in those instances where the court
is satisfied that the purpose of bail is fulfilled by a nominal
amount, or none at all, that the court may rule that amount ''suf-
ficent! for the purposes of Section 763.3, 1962 Code of lowa,

As Justice Douglas relates in Bandy, supra, to demand a substan-
tial bond which a defendant cannot secure, raises a problem of
equal administration of the law. This is even more clearly the
case when defendants equally situated as regards the legal pur-
pose of bail, receive different treatment, with those financially
unable to post bail being placed in the county jail,

Yet, without factual data regarding a particular defendant, courts
set bail in a vacuum, usually with regard to the only fact avail-
able to them; the seriousness of the alleged offense. An excellent
evaluation of the application of bail in lowa is found in 51 lowa
Law Review 883, 943, et seq, '"lowa Criminal Law - A Need for Re-
form." The research done for this article found that in one lowa
county 62 percent of defendants were incarcerated between arrest
and final disposition of their cases, The duration of imprison-

ment averaged 28.7 days. |n another lowa county, only these two
counties having been surveyed, 50 percent were incarcerated, aver-
-aging 15.9 days in jail, The legal problem involved, as Justice

Douglas points out, is that the law presumes these citizens still
innocent of any crime. Des ®pines courts, with the information
provided by the Pre-Trial Reicase Project, found 75 percent of its
defendants, who were Polk County residents, eligible for release
without bail in the first year of the project, Seven hundred
sixteen persons were released without bail,

These statistics pose two problems for jurisdictions where judges

require bail in all cases because they are not provided with in-
formation to help them determine which defendants need not be re-
quired to post bail, Their imposition of bail discriminates

against defendants who are unable to post bail because they lack
the financial means to do so, and, their orders setting the bail
are necessarily arbitrary and capricious because they are not
based upon legally relevant facts. We have couched these as
problems involving the federal constitution, because we feel

these problems are in that category. To require the courts to
determine what amount of bail is sufficient, but to deny them

this proven method of making the determination creates a duty

to perform an act with no ability to perform it adequately. All
public bodies have implied powers to do what is required to enable
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them to perform their duties., In re Estate of Frentress, 249 lowa

783, 786, 89 N.W.2d 367 (1958).

This office has previously held that when the federal constitution
requires an act by our state courts, and no state statute provides
for the act, or the appropriations required to perform it, the
court nevertheless has the authority to perform it and the county
must appropriate for it., 1964 0.A.G. 160,

Pl
Section 332.3, 1962 Code of lowa, provides:

"The board of supervisors at any regular meet-
ing shall have power:

¥* * b

2. To make such rules not inconsistent with
law, as it may deem necessary for its own
government, the transaction of business, and
the preservation of order,

s ¥ %

"6, To represent its county and have the care
and management of the property and business
thereof in all cases where no other provision
is made, '

% % *

"10. To fix the compensation for all services
of county and township officers not otherwise
provided by law, and to provide for the pay-
ment of the same."

In absence of specific enabling statutes, it has been held that
counties may retain and compensate a shorthand reporter for the
grand jury when the appointment serves the interests of the state
and the administration of justice, Heller v. Montgomery County,

et al, 188 towa 981, 176 N.W, 966 (1920), and employ an agent to
find a buyer for county owned real estate, Call v. Hamilton County,

62 lowa LLB, 17 N.W. 667 (1883).

Most closely on point are two opinions of this department. One
holds that the Polk County Attorney has authority to retain and
receive compensation for ''criminal investigators." 36 0.A.G. 521,
The other, 34 0.A.G. 241, holds the county boards have power to
hire county parole officers, The latter opinion sets out three
prerequisites for exercise of such authority; the duties of the
office created cannot be the same as one already created by law,
the boards must not exceed an express provision of any statute
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concerning employment, and the action must be for the benefit of
the county. 34 0, A G, 241, 242  Both of these situations are
analagous to the proposed bail program, and it is clear that the
program meets the three prerequisites, '

We hold that coungy boards of supervisors do have authority to
employ and compensate persons to inquire for the courts into the
circumstances of persons accused of crimes for the purpose of
determining what amount of bail, if any, is sufficient in a
particular case, We feel that such inquiry is necessary to
secure equality before the law, and provide courts with informa-
tion so their decisions can be in accordance with the legally
relevant facts of the case before them.

Very truly yours,

ENCE F, SCALISE
Attorney General of lowa

nl



LES”AND. TOWNS: - Authorfty' to 1le
fowa, A city or town has 'no staty
ontract:for the lease of a't

to-be built by private parti

:§§+368 18,1962 Code of -
authority to ‘execute a - -

1. and fire department .building -
vicipally ownéd land. = -

August 2, 1966

Mr. Lorne R. Worthington

Auditor of State:
State House
LOCAL

“ATTN: LaVerne E. Helthoff

Gentlemen:

" Réference is herein made to your letter of April 4 in whichﬁyou,
 submitted the following: :

"I would like to have an official opinion given on a
question which concerns long-term lease arrangements
between a city and various private corporations. We
have currently been noting instances whereby cities
seem to have engaged in long-term lease agreements.

"May a city or town enter into a long-term lease with
a private corporation, to lease a building for a city
or town hall and fire department to be built by the
private corporation on municipal owned property?"

- The basic question that you raise is whether a city or town has
the authority to enter Into a long-term installment contract for
. the purpose of aubuilding to be used as a city hall to be erected

~on municipally owned or private ground. '

‘The basis of any authority is found in Section 368.18 of the 1962
. .Code of lowa which reads as follows:

Tivs oy "368.18 Municipal buildings and property.

i 1. They shall have power by a three-fourths major-
ity vote of the council to acquire, erect, or purchase
buildings and building sites to the extent necessary
to house and carry on authorized governmental func-
. tions or purposes of the municipal corporation. o
e 2. They shall have power to maintain and keep in -
- repair all municipally owned buildings and property. _



3. In any municipal corporation having a population
of fifty thousand or more they shall have power by a
three-fourths majority vote of the council to lease a
building and grounds for a municipal auditorium. The
term of anyi lease for auditorium purposes shall not
exceed twenty years.'" (Emphasis added)
i

.o | f there is any statutory authority to enter into this transaction,
" the authority must be derived from the words which authorize the

2 .city to acquire of to purchase.

. The lowa Supreme Court in Boss v. Polk County, 236 lowa 384, 19
'N.W.2d 225, 227 (1945), defined the word Macquire' by using the
definitions of two other cases. The following is the Court's
language: o

. "™n the case of National Surety Company v. McGreevy,
. supra, 64 F.2d 899, 901, it is stated, in construing
”Vj¥he word 'acquired,' used in a bond contract as fol-
ows :

-"'"The word "acquired,'" as used in this contract,
means to become the owner of. The New Century Dic-
tionary defines the word as follows: '"To get as
one's own." In Webster's New international Dic-
tionary the word is defined as: '"To gain by any
means; usually by one's own exertions; to get as
one's own; as to acquire-a title, riches, knowledge,
good or bad habits.'" In 1 Bouv. Law Dict., Rawle's
Third Revision, p. 114, the word is defined as fol-
lows: "To make property one's own. To gain per-
manently. It is regularly applied to a permanent

. acquisition. A man is said to obtain or procure

a mere temporary acquisition.!" See, also, Federal

Trade Commission v. Thatcher Mfg. Co., 9 Cir.,

. 5 F. 2d 615; in re Okahara, 191 Cal. 353, 216 p.

.- 614; Wulzen v. Board of Supervisors, 101 Cal. 15,

;- 35 P. 353, 40 Am.St.Rep. 17; Hartigan v. Los
Angeles, 170 Cal. 313, 149 P. 590; Parker v.
Schrimsher, Tex.Civ.App., 172 S.W. 165; Creamer

V. Briscoe, Tex.Civ.App., 107 S.W. 635.'

“"In the case of Helvering v. San Joaqujn Fruit &
~ Investment Co., 297 U.S. 496, 56 S.Ct. 569, 570,
80 L.Ed. 82L4, it is also stated:

R —_ o ‘ )
ik * % The word "acquireq” is not a term of art in

et
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the law of property but one in common use. The plain
import of ithe word is '"obtained as one's own't. Lan-
guage used in tax statutes should be read |n the
ordinary ahd natural sense. * % %11

lt;is apparent that the lowa Court did not construe the word 'ac-
quire" to grant ‘authority to lease.
é
- The next questiof is whether the word '"purchase'" can be construed
, to grant that poger. 73 Corpus Juris Secundum, Purchase, at page

+ 1255, stated the’ following:

"In its legal and enlarged sense the word 'purchase'
is defined in Property § 15 as meaning all acquisi-
tions of real estate by any means whatever, except
by descent.

"In the ordinary and popular acceptation, 'purchase'
is the transmission of ‘property from one person to
another by voluntary act and agreement, founded on

a valuable consideration, and in the common sense
means no more than when a man gives money for any-
thing, having the narrow signification of acquisi-
tion by voluntary act or agreement, for a valuable
consideration.'” (Emphasis supplied)

The Supreme Court of lowa interpreted this word in the case of
Purczell v. Smidt, 21 lowa 540 (1866), at page 546 of the lowa
Reports, and defined the word "purchase'" as follows:

- "Purchase, in its most enlarged and technical sense,
signifies the lawful acquisition of real estate by
any means whatever, except by descent. In its more
limited sense, purchase is applied only to such
acquisitions of lands as are obtained by way of

. bargain and sale for money, or some other valuabie
consideration. {n common parlance, purchase sig-
nifies the buying of real estate and of goods and
chattels. 2 Bl. Com., 241; Cruise Dig., tit. 30,
§§ 1 to L4; 1 Dall. 20; Bouv. Law Dic., tit. "Pur-
chase.' It is clear that the legislature used the
word 'purchase' in some one, and not in all these
-significations; and in constru1ng the act it be-
comes a duty and necessity to determine in which of
‘these senses or significations the word was used."

5 ?7it.would_appear from the plain. meaning of Section 368.18 that the
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legislature did not contemplate ]on?-term feases. !The case of.
Richardson v. City of Jefferson, 134 N.W.2d 528 (1965), inter-

preted Chapter 235, Acts of the 60th General Assembly, to be a

-rule of statutofy construction, rather than a grant of power.

Section 368.18 has only been analyzed as to its plain meaning
and no statutory construction is necessary or can be used.
Paimer v. State Board of Assessment and Review, et al., 226 lowa

92, 283 N.W. 415&(1939)-

Therefore, it isgny opinion that there is no statutory authority
for a city or town to lease a town hall and fire department build-
ing to be built by private parties on municipally owned land.

Very truly yours,

TIMOTHY McCARTHY
Solicitor General

ew




CITIES AND TOWNS: Annexation - Section 362.30, Code
of Towa, 1962. A voluntary annexation is invalid
where all owners of territory within the perimeter
of the territory to be annexed fail to join in the
application and where all the territory sought to be
annexed does not adjoin the .city or town.

LAWRENCE F. SCALISE STATE OF IOWA
ATTORNEY GENERAL DEPARTMENT OF JUSTICE
DES MOINES, IOWA

August 2, 1966

Mr. John S. Cutting
Winneshiek County Attorney
Box 93

Decorah, Iowa

Dear Mr. Cutting:

This is in reply to‘your letter dated July 13, 1966,
addressed to Attorney General Lawrence F. Scalise,
wherein you state the following:

"Section 362.30 of the Code of Iowa
provides 'All the owners of any terri-
tory adjoining any city or town may
make application, in writing, to the
council of such city or town, attach-
ing thereto a plat of such territory
showing the situation thereof with
reference to the existing limits of
such city or town, and if the council
thereof, by resolution, assents thereto,
such territory shall thereafter be and
become a part of such city or town.'

"On June 7, 1966, the City Council of
Decorah, Iowa, assented to an appli-
cation of several property- owners to
have their property annexed to the
City of Decorah, Iowa, and the City
Clerk of Decorah, Iowa, has certified
a transcript of the records of the
action of the City Council to the
Winneshiek County Recorder and
Winneshiek County Auditor.

66-8-2
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“Said application did not include
several parcels of land ‘owned by per-
sons, who did not make application to
have their property annexed, within
the perimeter of the territory to be
annexed, thereby creating several
‘islands' of property within the
new proposed corporation lines of
the City of Decorah that are not
" actually a part of the City of
Decorah.

“"The Winneshiek County Auditor
would like to have an opinion as

- to whether or not said application
for annexation can be accepted for
taxation purposes when all of the
property within the new corporation
lines is not annexed."

The application for annexation under Section 362.30 pre-
sents essentially a guestion of statutory construction.
Two fundamental requirements must be fulfilled for the
statute to be applicable: (1) . A1l the property owners
must make a written application to the city or town coun-
cil, and (2) the territory must adjoin the city or the
town.

According to the great weight of authority, "all" as an
adjective means "every one or the whole number of particulars -
the whole number." State vs. Maine Central Railroad Company.,

66 Me. 488, 510 (1877). Pittsburgh, Cincinnati, Chicadgo,

& St. Touis Railwayv Co. vs. Lightheiser, 163 Ind. 247, 71
N.E. 218, 212 (1904). All does not mean some nor a part,

as is the case with the present factual situation,:. rather
it means the whole or the entire group intended to be
covered by the statute. The Iowa Supreme Court is in
accord with the majority interpretation: "The word all
is commonly understood and usually does not admit of an

exception, addition or exclusion." Consolidated Freight-



Mr. John S. Cutting -3- August 2, 1966

way Corporation of Delaware vs. Nicholas, Iowa .
137 N.W. 24 900, 904 (1965); Cedar Rapids Community School

District, Iinn County vs. City of Cedar Rapids, 252 Iowa
205, 211, 106 N.W. 24 655 (1960).

The subseguent statutory provision, Section 362.31, would
appear to indicate that "all" is to be construed in its
ordinary sense without exceptions. Section 362.31 pro-
vides that ten percent of the adjoining territory owners
may petition the city or the town council to annex their
property, indicating an alternative approach when the
unanimity required for a voluntary application for an-
nexation cannot be had.

Although there is a split of authority concerning the mean-
ing of "adjoining", most Jjurisdictions, including Iowa,
require touching or a contact. According to this construc-
tion, "near" is insufficient. In Truax vs. Pool, 46 Iowa
256, 258, 144 N.W. 245 (1877), the Iowa Supreme Court re-

jected the "near to" construction.

"We are of the opinion that the
words 'adjoining to the present
boundaries,' as used in the charter
of Davenport, do not mean simply
near to, but next to. Any other
construction would force the words
from their ordinary acceptation.”

Although Davenport is a charter city and Decorah is not

a charter city, this fact alone provides no reason to
distinguish the Truax case. Even though the Truax opinion
construed a provision in the Davenport charter rather than
Section 362.30, no distinction should be drawn because

the content and language of both provisions are similar.
In the Truax case, which was similar to the facts in the

annexation in Winneshiek County, the Court denied annexation

for a plot of ground eighty rods distant from the boundaries
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j
i

!

of the city. The "islands" created as a result of only
partial voluntary application for annexation would appear
to be analagous to the Iruax case because the "islands"
would not be touching or contiguous to the City of Decorah.
Since the territory annexed is separated in terms of
creating "islands," this would not appear to come within
the statutory provision requiring the territory to be ad-
joining.

It is our opinion that the annexation to the City of
Decorah would be invalid within the meaning of Sectlon
362.30 because (1) only part of the property owners

applied for annexation rather than all the property owners,’

and (2) the adjoining requirement was not fulfilled with
respect to the "islands" created since the territory would
at best be near or adjacent to the city boundaries rather
than touching.

Very truly yours,

/
! .
Y e LWmehin -

Thomas W. McKay
Special Assistant Attorney General

TWM:DAA :4d]



CELECTIONS: Time of 1966 Primary Election-- § 43.37,
1966 Code of lowa; Public Law 89-387, Eighty-ninth
(89th) Congress. The 1966 Primary Election date is

September 6, 1966, and in-all precincts in the
State under the authority of Bublic Law 89-387,
Eighty-ninth (89th) Congress, the time for opening.
and closing thé polls fixed by Section 43.37 of the
1966 Code of Iowa is Central Standard Daylight
Savings Time., ;

State of lowa :
DEPARTMENT OF JUSTICE
Des Moines

August 2, 1966

Miss Cocrrine Gillespie

s
0'Brien County Auditor
Primghar, Iowa

Dear Miss Gillespie:

Your letter of the 15th addressed to the Hon.

Gary L. Camevon, Secretary of State, has been handed

to me for answer. You state the follow

"Please advise if according to S
43,37 the polls are open from 8
S on central standard time or central

daylight time.

cas

are elected by di
1
a
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no doubt of the legislative intent in naming the specific offi-
cials and individuals entitled to be present at such private
hearings. The authorization for this private hearing is
recognized in Section 605.16 which provides:

"605.16 Judicial proceedings public. All

judicial proceedings must be public, unless

otherwise specifically provided by statute

or agreed upon by the parties."

Undoubtedly, Halli persons'' constitute the public, and,
therefore, the public is excluded from the preliminary hearing
requested by a defendant. The press, along with the butcher,
the grocer, and the candlestick maker, is part of the public.

The status of the press, as related to the public is set forth

in the case of Shuck v Carroll Daily Herald, 215 lowa 1276, 1281,

247 N.W. 813 (1933), where it is stated:

"The newspaper business is an ordinary bus-
iness. |t is & business essentially private
in its nature--as private as that of the
baker, grocer, or milkman, all of whom per-
form a service on which, to a greater or
less extent, the communities depend, but
which bears no such relation to the public
as to warrant its inclusion in the category
of businesses charged with the public use.
If a newspaper were required to accept an ad-
vertisement, it could be compelled to publish
a news item. |f some good lady gave a tea,
and submitted a proper account of the tea,
and the editor of the newspaper, believing
that it had no news value, refused to pub-
lish it, she, it seems to us, would have
as much right to compel a newspaper to
publish the account as would a person en-
gaged in business to compel a newspaper to
publish an advertisement of the business
that that person is conducting.'
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Exclusion of the press from a private hearing upon a pre-
liminary information is no more of an infringement of the free-
dom of the press than fs the barring of tape recorders from
meetings of the City Council. See Attorney General's opinion to
Senator Main dated June 21, 1966, a copy of which is enclosed.

A private hearing may be held upon a preliminary information
from which all persons are excluded with the exception of thg
persons and officials named in Section 761,13,

In answer to your question, therefore, | advise that the
press and its representatives are subject to mandatory exclusion
from a private preliminary hearing; however, | advise:

1. That before this private hearing is authorized a
request, therefore, must be made by the Defendant.

2. That the State absent this statutory request cannot
exclude the press from this hearing.

3. Absent this statutory request by the Defendant, the
press cannot be excluded by the Defendant from the hearing.

L, Absent the statutory request the hearing is public
and the public including the press may be present..

Very truly yours,

OSCAR STRAUSS
First Assistant Attorney General

0S:jms



ELECTIONS: Nomination for county hospital trustees: §§ 347A.1,
and 347A.25, 1966 Code of lowa. Sections 347A.1 provides for the
election of trustees of ccunty hospitals crganized under Section
347A.1. Such nominations may be made undsy¢ thz provisions of
Chapter L5, Code of 1966. The county traassurer shall be .ex officio
treasurer of the Board of Hospital Trusteez and all money shall be
disbursed by the treasurer under the direction of the Hospital
Board of Trustees without distinction of iis use.

August 9, 1966

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

Mr. Harlan L. Lemon
Buchanan County Attorney
714 First Street East
Independence, Iowa

Dear Mr. Lemon:
Reference is herein made to yours of the 26th ult. in which
you submitted the following:

"The following guestion has arisen concerning
the initial election of hospital trustees for
People's Memorial Hospital located in Independence.

"The Hospital was formerly owned and operated by

2 non-profit corporation which corporation donated
the hospital and all its assets to Buchanan Coﬁnty.
The County has determined to build a new hospital
payablé from revenue under Chapter 347 A, of the
Code, and is presently operating People's Memorial
Hospital as such .a Hospital payable from revenue.
The Board of Supervisors appointed the initial
board of Trustees of five members. These Trustees
must stand for election at the General Election,
November 8, according to Section 347A.1. That
Section does not, nor does Chapter 347A in any
other place, state specifically the method of nom-
inating hospital trustees. I submit the following
question for your determination, 'Should these
Trustees stand for election according to Section
347.25 under the County Public Hospital Chapter
and if so, how many names should appear on the

66-8-5
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nominating petitions and how is it to be deter-
mined which Trustee is running for a two year
term, which Trustee for a four year term, etc.'
There appears to be some conflict between Chapter
347 and Chapter 45 regarding the percentage of
votes cagst in the last gubernatorial election and
there is also a question in that Section 347.25
mentions: two political parties and there were
three capdidates for governor in the last general
electiony
i
"Another question has arisen concerning the opera-
tion of the hospital. Chapter.347A provides that
the County Treasurer shall be the ex officio
treasurer of the Hospital Board of Trustees.
There seems to be no requirement in Chapter 347A
regarding the payment of ordinary operating ex-
penses of the Hospital by warrant from the County
Treasurer. Both the Board of Supervisors and the
Board of Hospital Trustees would prefer their own
accounting system and practice consistent with
the bond resolution approved by the Supervisors
for the construction of a new County Hospital.
The County Treasurer is not particularly desirous
of paying all of the bills of this new County Hos-
pital. The Hospital regularly has its books
audited by a firm of certified public accountants
and there report would be made available to the:
Auditor on an annual basis. Is it permissible for
the Hospital Board of Trustees to operate and man-
age this County Hospital payable from revenue
without the necessity of running the normal every
day bookkeeping through the Office of the County
Treasurer?"” ;

In answer thereto, I am of the opinion that:
1. Section 347A.1 provides for the election of trustees of a
county hospital organized under that Chapter. Not being a political

nomination, nominations for the office of trustee may be made under
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the provisions oﬁ Chapter 45, Code of 1966. Such nomination for

this, a county office, requires nomination papers containing two

per cent of the gualified voters of the county as shown by the votes

for all candidates for governor at the last preceding election in

the county. .The apparent conflict between the provisions of Chap4

TS

er 45 and SectionE347.25 described in your letter is not effective

of the election pgov151ons of Chapter 347A. In that respect,

Section 347A.4 provides the independent character of hospitals

organized under Section 347A from those organized under Section 347.

"347A.4 Independent method. This chapter shall
be construed as providing an alternative and in-
dependent method for the acquisition, construc-
tion, equipment, enlargement, improvement,
operation and maintenance of a county hospital,
and for the issuance and sale of revenue bonds
in connection therewith, and shall not be con-
strued as an amendment of or subject to the
provisions of any other law."

I think the following provisions of Section 347A.1, to wit,

"The county treasurer shall be ex officio trea-
surer of the board of hogpital trustees. The

board of hospital trustees may employ, fix the
compensation and remove at pleasure professional,
technical and other employees, skilled or un-
skilled, as it may deem necessary for the operation
and maintenance of the hospital, and disbursement
of funds in such operation and maintenance shall

be made upon order and approval of the board of
hospital trustees.™’

do not permit construction thereof that distinguishes between the

payment by the treasurer of expenses for ordinary operation and
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the payment of other expenses by the treasurer which:are involved
in the operation of the hospital. By its terms, the!hospital
trustees have control of the funds of the hospital for the purpose
of operation and qgintenanée thereof, that the disbursement of its
funds for such pug%oses is made by and through ﬁhe treasurer and
there is no differentiation in his duty dependent upon the purpose
for which the money is used.

Therefore, in answer to your first question, the e}ection for
trustées of a hospital is conducted under the provisions of Chap-
ter 45. In answer to your second question, the hospital board of
trustees shall operate and manage the hospital with the revenue

running through the office of the county treasurer.

Very truly yours,

. 2 o S
R P ACES Lo
SO

i
OSCAR STRAUSS
First Assistant Attorney General

kfm



BANKS AMND BAMKING: riduciary business

!

]
in the States of .1, 532.5,°
623.63, and 533, law does not
prohibit an 11} e ; 2 ; qualifving
as a fiduciary under § 835,63, 4928 »Y iowa, provided
that such state or nationz’ k oroo » cartificare of
authority as resuired by CThapter LO9%a 1958 Code of lowa.

August 10, 196%
State of jowa

UEPARTMENT OF JURTIOs

— Res Moines

Mr. Gary Cameron -
“Secretary of State
. State House

LOCAL

Dear Mr. Cameron:

You have submitted an opinion request to this office wherein you
ask whether state banks and national banks in the State of I11-
inois may qualify to do husiness in the state of lowa for the
specific purpose of acting as a fiduciary.

The first problem which arises is whether a state bank, chartered
in the state of I1linois, has authority under the statutes of the
State of l|1linois to do business in the State of lowa. |t would
be somewhat presumptious for this office to analyze the lllinois
statutes as to whether an |1linois bank would have such powers.
However, we have done some research in regard to the powers of
national banks which would be chartered out of I1linois and we
believe that there is substantial authority that these banks under
the federal law would not be prohibited by the Federal Banking
Law from handling an individual estate matter within the State of
lowa. 1In re Armijo's Will, 57 N.M. 649, 261 P.2d 833 (1953);
Ingalls v. Ingalls, 263 Ala. 106, 81 So.2d 610 (1955).

The above cited cases construed 12 U.S.C.A. 248 which was amended
in 1962 and is now cited as 12 U.S.C.A. 92a. The key sections were
not changed as they relate to power of national banks. These sec-
tions read as follows: '

"§ 92a. Trust powers--Authority of Comptroller of the
Currency

(a) The Comptrollier of the Currency shall be author-
ized and empowered to grant by special permit to national
banks applying therefor, when not in contravention of
State or local law, the right to act as trustee, execu-
tor, administrator, registrar of stocks and bonds,
guardian of estates, assignee, receiver, committee of
estates of lunatics, or in any other fiduciary capa-
city in which State banks, trust companies, or other

.

[V
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corporations which come into competition with national
banks are permitted to act under the laws of the State
in which the national bank is located.

(b) Whenever the laws of such State authorize or
permit the éxercise of any or all of the foregoing
powers by St?te banks, trust companies, or other cor-
porations which compete with national banks, the
granting to and the exercise of such powers by
national banks shall not be deemed to be in contraven-

tion of State or local law within the meaning of this
section."

The effect of this section is that national banks have the trust
powers of state banks and have trust powers when these powers are
not prohibited by the local state law.

Therefore, if the State of lllinois, under its statutory law,
allows Illinois state banks to act in a fiduciary capacity outside
the State of lllinois, the national banks may also operate outside
of the State of Illinois.

The main question upon which our office may be of assistance to you
is whether there is anything in the lowa law which prohibits an
I1linois state or national bank from acting as a fiduciary.

Under Chapter 532 of the 1966 Code of lowa, lowa trust companies,
state and savings banks and national banks may act as a fiduciary

in any court of record of this state when this power is authorized
by the articles of incorporation of the bank. The specific auth-
ority to the national banks is contained in Section 532.5 of the
1966 Code of lowa and does not appear to restrict this just to
national banks which have their situs in the State of lowa. Section
532.5 reads as follows:

'"532.5 National banks. When so authorized by any law
of the United States now in force or hereafter enacted,
national banks may exercise the same powers and perform
the same duties as are by sections 532.1 to 532.4, in-
clusive, conferred upon trust companies, state and
savings banks."

Section 532.1 in no way authorizes ll1linois state banks to be fidu-
ciaries but, on the other hand, in no way does it prohibit them.
Certainly there is no prohibition contained ‘in Chapter 532 for an
I11inois national or state bank to engage in a fiduciary capacity
in the State of lowa. However, an Illinois national or state bank ;
must meet the qualifications set out in the lowa statutory provisions
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which the Code Editor has designated as Sections 633.63 and 633.64
of the 1966 Code of lowa and which read as follows: -

"633.63 Quglification of fiduciary. Any natural person
of full age, and any corporation authorized to do business
in this state and to act in a fiduciary capacity, is qual-
ified to seﬁge as a fiduciary in this state except the
following: ¥

1. One who is a mental retardate, mentally ill, a
chronic alcoholic, or a spendthrift.

2. Any other person whom the court determines to be
unsuitable." (Emphasis supplied)

"633.64 Nonresident fiduciaries. A nonresident of this
state who is qualified under the provisions of section
633.63 may, upon application, be appointed fiduciary,
provided a resident fiduciary is appointed to serve with
such nonresident fiduciary; and provided further that

the court, for good cause shown, may appoint such non-
resident fiduciary to serve alone without the appointment
of a resident fiduciary."

The language underlined above clearly requires that foreign corpor-
ations must be "authorized to do business in this state' and must,
therefore, have a certificate of authority. This requirement is
independent of the technical questions of whether or not being a
fiduciary constitutes doing business in the state.

The next question is whether an |1linois state or national bank may
obtain authorization to do business in this state. Chapter L96A

of the 1962 Code of lowa provides that a foreign corporation may
procure a certification of authority to transact any business which
an lowa corporation is permitted to transact. Subject to the re-
quirements of those chapters cited in Section 496A.142, a corpora-
tion may organize in lowa within Chapter L4L96A to operate in a fidu-
ciary capacity. There is no specific section in Chapter L496A which
prohibits a corporation organized under that Chapter from trans-
acting fiduciary business. Specifically, Sections 496A.103 and
496?.10& apply. The first paragraph of Section 496A.103 reads

as follows:

'""No foreign corporation shall have the right to transact
business in this state until it shall have procured a
certificate of authority so to do from the secretary of
state. No foreign corporation shall be entitled to pro-
cure a certificate of authority under this chapter to

T transact in this state any business which a corporation
organized under this chapter is not permitted to trans-
act. A foreign corporation shall not be denied a certi-



Mr. Gary Cameron ~L-

ficate of authority by reason of the fact that the laws
of the state or country under which such corporation is
organized ggverning its organization and internal af-
fairs differ from the laws of this state, and nothing
in this chapter contained shall be construed to auth-
orize this §$ate to regulate the organization or the
internal affairs of such corporation."”

Section 496A.104 reads as follows:

""A foreign corporation which shall have received a
certificate of authority under this chapter shall,
until a certificate of revocation or of withdrawal
shall have been issued as provided in this chapter,
enjoy the same, but no greater, rights and privileges
as a domestic corporation organized for the purposes
set forth in the application pursuant to which such
certificate of authority is issued; and, -except as
in this chapter otherwise provided, shall be subject
to the same duties, restrictions, penalties and
liabilities now or hereafter imposed upon a domes-
tic corporation of like character."

Any foreign corporation receiving a certificate of authority under
Chapter 496A must meet all the requirements of that chapter and | -
have not attempted to set out all these requirements in this op-

infon. It should be further noted that | have pointed out above
Section 633.64 of the 1966 Code of lowa. This section provides
that the court will usually appoint a resident fiduciary to serve

with the nonresident fiduciary unless good cause is shown.

It is therefore my opinion that the lowa law does not prohibit an
ITlinois state or national bank from qualifying as a fiduciary
under Section 633.63 of the 1966 Code of lowa, provided that such
state or national bank procures a certificate of authority as
required by Chapter 496A, 1966 Code of lowa. This opinion should
not be cited as authority for the proposition that a certificate
under Chapter 496A may entitle a foreign bank to exercise general
banking powers.

Regspectfully submitted,

oty S laile,

TIMOTHY McCARTHY
Solicitor General

ew



COUNTY AND COUNTY OFFICERS: Maintenance of graves of service men-

§ 250.17, 1966 Code of lowa. A cemetery within the terms of Section
250.17 is a place legally laid out and kept for the purposes of
interment. Therefore, a plot of ground, privately-owned, which is a
place of burial for a service man and other non-service personnel
does not qualify for maintensnce out of county funds.

State of iowa

DEPARTMENT COF JUSTICE
Des Moines ' August 10, 1966

Mr. R. T. Smith
O'Brien County Attorney
Primghar, Iowa '

gy dear Dick:
3

Reference is made to yours of the 7th ult. in which you sub-
mitted the following:

"Reqguest has been made of the Boaxrd
visors of O'Brien Countyv, Iowa, foxr
concerning the maintenance of the gr
deceasgsed Civil War veteran, who is burie
a pasture which at one time was a private
family burial ground. The burial ground &iso
contains the graves of the first white settler
of O'Brien County, Iowa, and part or all of his
immediate family. This site has never been
maintained in the past several decades as a
cemetery; a gravestone was provided some years
ago for the Civil War veteran's grave, however
it has been damaged by cattle since that time.

o]

) th

Supe

H

p

ol

i

=3
=8

<
a

<
20 QO

Fh

v

in

—
wl an
=3

S O
c

oy

one-
ay
as no

pert

H

"This grave sgite is between one-fou
half mile from the nearest secondar
which is a gravel road. The drave te I
been maintained and is part of private px
near Sutherland, O'Brien County, Icwz.
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"Is this veteran's grave considered to be in a
cemetery within the meaning of §250.177?
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"Neither the owner of the farmland nor the
tenant thereof have made application for funds
for the maintenance of this grave site; howevexr
the American Legion Post of Sutherland, Iowa,
has asked that something be done concerning this.

"Should the owner or tenant of the grave site
make the application and receive the funds for
the maintenance? What limitation, if any., is

- there concerning the sum of money to be paid for
the maintenance of this grave site? Would the
County of O'Brien be authorized to expend the
money for fencing this burial ground off from
the rest of the property? May the County
require that the burial ground first be fenced

- off before any funds are expended by the County
for maintenance of the grave site? May the
County pay the sum for the annual maintenance
of the grave site directly to the American Legion
Post rather than to the owner of the property?"

I would advise that I have reviewed your letter and when
viewed in the light of the statute, Section 250.17, which I here-
with exhibit,

"250.17 Maintenance of graves. The board of
supervisors of the several counties in this
state shall each year, out of the generali fund
of their respective counties, appropriate and
pay to the owners of, or to. the public board or
officers having control of cemeteries within
the state in which any such deceased service man
or woman of the United States is buried, a sum
sufficient to pay for the care and maintenance
of the lots on which they are so buried, in any
and all cases in which provision for such care
is not otherwise made."

an answer to your question in the affirmative would be an approval

of the use of public money for a private purposé - and therefore,
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unconstitutional. Clearly the benefits of Section 250.17 are
avaiiable to veterans whose bodies are buried in either a private
cemetery or é public one. For that purpose, the benefits are
available. However, for the purpose described in your letter, the
statute is not authority. The statute provides for the appropria-
tion and payment of moneylto the owners of a cemetery or to puﬁlic
officials controlling cemeteries within the state where a servige
man or woman is buried, for the care and maintenance of the plot.
The ground involved in your letter is a plot of ground privately-
owned where a service man and other non-service persdnnei are
buried. It appeafs that it has not been maintained as a cemetéry.
This is not a cemetery within the meaning of Section 250.17. It
is defined in Funk-Wagnalls New Standard Dictionary as follows:

“cemetery - a place for the burial of the dead;

formerly, a churchyard or a catacomb; now,

usually a large park-like enclosure, regularly

laid out and kept for purposes of interment."
Also, see Volume 6A, Words and Phrases, Pages 22-24, where the
word cemetery is a number of times judicially defined as being
"...a place or ground set apart for the burial of the dead...."

I think legislation is required to authorize the expenditure of

tax money for the purposes described in your letter.



Mr. R. T. Smith - 4 - August 10, 1966

I do not think for the reasons above that the benefits of

Section 250.17 are now available.

1
First Assistant Attorney General

kfm




TAXATION: Sales and Use Tax - Exemptions. Sec. 422.45(5),
Code of Iowa, 1966. A county fair association is a special
type of non-profit organization and is not an agency, board,
commission, division or instrumentality of county government.
Thus it is not entitled to a sales tax exemption for its pur-
chases of goods, wares or merchandise.

LAWRENCE F, SCALISE . STATE OF IOWA
ATTORNEY GENERAL DEPARTMENT OF JUSTICE
DES MOINES

August 25, 1966

Mr. Norman R. Hays, Jr.
-Marion County Attorney
111 East Robinson Street
Knoxville, Iowa 50138

Dear Mr. Hays:

This is in reply to your letter dated July 6, 1966, wherein
you state as follows:

"I have been requested to obtain
the opinion of your office as to
the payment of retail sales tax

by the Marion County Fair Assoc-
iation for merchandise and sup-
plies purchased by said Fair Assoc-
iation.

"The Association is organized as

a not-for-profit corporation as
described in Section 174.1(2), and
receives state and county aid as
contemplated by Chapter 174. It
manages the fairgrounds owned in

the name of Marion County and pre-
sents a county fair each year, among
other uses of the fairgrounds.

"Certain merchants allow the Assoc-
iation to purchase supplies, etc.,
without the payment of sales tax
under the exemption granted by
Chapter 264, Section 1, Acts 60
G.A. Other merchants require the
payment of the tax.

66-8-10
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.

@fI accordingly request your opinion

as to whether the exemption above

aited applies to the Fair Assoc-

iation."

Prior to the passage of Section 1, Chapter 264, Acts
of the 60th G.A., Section 422.45(5), provided as fol~-
- lows: '

"Exemptions. There are hereby
specifically exempted from the
provisions of this division and
from the computation of the amount
of tax imposed by it, the following:

"5, The gross receipts of all
sales of goods, wares or merchandise
used for public purposes to any tax
certifying or tax levying body of
the state of Iowa or governmental
subdivision thereof, except sales
of goods, wares or merchandise

used by or in connection with the
operation of any municipally-owned
public utility engaged in selling
gas, electricity, or heat to the
general public.

"The exemption provided by this
subsection shall also apply to

all sales of goods, wares or mer-
chandise used for public purposes
to any tax certifying body of the
state of Iowa or governmental sub-
division thereof which are subject
to use tax under the provisions of
chapter 423."

The Attorney General, in an opinion dated August 25, 1955,
published at 1956 OAG 93, held that the gross receipts

from sales of tangible personal property to a county fair .
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association are subject tq sales tax because such assoc-
iation was not a tax certifying or tax levying body.
Section 1, Chapter 264, Acts of the 60th G.A. struck all
of subsection 5 of 422.45 and replaced it with the fol-
lowings: a

“The gross receipts of all sales

of goods, wares or merchandise
used for public purposes to any
tax-certifying or tax-levying body
of the state of Iowa or governmental
subdivision thereof, including the
state board of regents, bocard of
control of state institutions,
state highway commission and all
divisions, boards, commissions,
agencies or instrumentalities of
state, federal, county or municipal
government which derive disbursable
funds from appropriations or allot-
ments of funds raised by the levy-
ing and collection of taxes, except
sales of goods, wares or merchan-
dise used by or in connection with
the operation of any municipally-
owned public utility engaged in sell-
ing gas, electricity or heat to the
general public.

"The exemption provided by this sub-
section shall also apply to all such
sales of goods, wares or merchandise
subject to use tax under the provisions
of chapter four hundred twenty-three
(423) of the Code."

The new statute does not require the governmental entity
to be tax certifying or tax levying as a prerequisite to
the sales and use tax exemption on its purchase of goods,
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wares or merchandise used for public purposes (Emphasis
" supplied). The next issue presented is: Whether a
county fair association is an agency, board, commission,
division or instrumentality of county government?

At the outset it is emphasized that Section 422.45(5), Code
of Iowa, 1966, is an exempting statute and must be strictly
construed. If there is any doubt upon the question, it
must be resolved against the exemption and in favor of tax-
ation. Chicago, Burlington & Quincy Railroad Co. vs. Iowa
State Tax Commission, Iowa , 142 N.W. 24 407,
412 (1966); Community Drama Association of Des Moines vs.
Iowa State Tax Commission, 252 Iowa 854, 862, 109 N.wW. 24
23 (1961); National Bank of Burlington vs. Huneke, 250

Iowa 1030, 1035, 98 N.W. 24 7 (1959).

No Iowa case has decided the question whether a county

fair association is an agency or instrumentality of county
government. In Unemployment Compensation Commission of
North Carolina vs. Wachovia Bank and Trust Co., 215 N.C.
491, 496, 2 S.E. 2d 592 (1l239), the North Carolina Supreme
Court articulated five tests to determine whether an agency
is an instrumentality of government in borderline cases:

It was created by the government.

It is wholly owned by the government.

It is not operated for profit.

It is primarily engaged in the performance
of some essential governmental function.
5. The proposed tax will impose an economic
burden upon the government or materially
restrict it in the performance of its
duties.

B W N
L] [ []

Although the standards articulated by the North Carolina
Supreme Court concerned an instrumentality of federal
government, there is no compelling reason to make a dis-
tinction for agencies or 1nstrumentallt1es at the county
or state level.
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‘The test to determine if this is an essential govern-
mental function is whether the undertaking of the munici-
pality is one in which only a governmental agency could
engage. Britt vs. City of Wilmington, 236 N.C. 446, 451,
73 S.E. 2d 289 (1952). If the undertaking is one in which
any corporation, individual or group of individuals could
engage, the function is proprietary or “private." Britt
vs. City of Wilmington, supra, at 451. . A county in con-
ducting a county fair is acting in a proprietary capacity,
since a county fair is an activity which the county is
not compelled to undertake. It is purely optional with
the county whether a county fair should or should not be
held. This would not qualify as a governmental function
because this is not uniquely capable of being exercised
by the government, since an individual or corporation is
privileged to engage in this activity.

Secondly, Section 174.2 would seem to indicate that a
county fair association is a special type of non-profit
organization, as opposed to an agency or instrumentality of
county government.

Section 174.2 provides in part:

¥, . . In addition to the powers
granted herein the society shall
possess the powers of a corporation
not for pecuniary profit under the
laws of this state and those powers
enumerated in its articles of incor-
poration, such powers to be exercised
before and after the holding of such
fairs." (Emphasis supplied)

If the legislature had intended a county fair association
to be an agency or instrumentality of county government,
it could have so stated in the statute. .

Therefore, we are of the opinion that a county fair assoc-
iation is a special type of non-profit organization and _
is not an agency, board, commission, division or instrumen-
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tality of county government. Consequently, a county fair
association is not exempt from sales tax on its purchases
of goods, wares, or merchandise.

Very truly yours,

/lﬁQm, [29//?24fau}F//

Thomas W. McKay
Special Assistant Attorney General

TWM:=ceb



CRIMINAL LAW: Restrictions en Distlosures of Defendant's
Prior Record to the Grand Jury, Chapter L4k, Acts of the

61st G.A., §§ 3,4, and 5. Statutory restrictions relating

to disclosures of a defendant's previous criminal record
applicable to a petit jury under Chapter Lkl4 6 Acts of the 61st
G.A., are not applicable to presentations to a Grand Jury.

August 26, 1966

State of lowa -
DEPARTMENT GOF JUSTICE
T T ' Des Moines

Mr. Michael Kearney
Chickasaw County Attorney
Chickasaw County Courthouse
New Hampton, lowa

Dear Mr, Kearney:

This will acknowledge receipt of your recent letter to this office
wherein you requested our opinion regarding substantially the fol-

lowing:

"1 Are the statutory restrictions, on disclosure to a
petit jury, of a defendant's previous criminal record, as
contained in House File 565, Chapter 444, 6lst G,A,, page
838, 839, also applicable to a grand jury's investigation
of a defendant, where such defendant has a habitual crim-
inal record within the statutory provisions; namely, Sec-
tion 747.5 of the 1962 lowa Code?

"2, If such statutory restrictions are applicable to
such a grand jury, should the district court include
instructions with respect thereto to the grand jury at
the time it is impaneled?”

Chapter Lul Acts of the 61st General Assembly, Sections 3, 4,
.5, provide as follows:

"SEC, 3. Chapter seven hundred sixty-nine
(769), Code 1962, is hereby amended by adding
after section seven hundred sixty-nine point
five (769.5) the following section:

"'|f the offense charged is one for which the
defendant, if convicted, will be subject by
reason of the Code, to an increased penalty
because of prior convictions, the allegation
of such convictions,.if any, shall be contain-
ed in the (information). A supplemental (in-
formation) shall be prepared for the%pgfpose

66-8-11
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’

of trial of the facts of the current offense
only, and shall satisfy all pertinent require-
ments of the Code, except that it shall make
no mention, directly or indirectly, of the
allegation of the prior convictions, and shall
be the only information read or otherwise pre-
sented to the jury prior to conviction of the
current offense., The effect of this section
shall be to alter the procedure for trying, in
one criminal proceeding, the offenses appro-
priate to its provisions, and not to alter in
any manner the basic elements of an offense as
provided by law,' :

MSEC, 4, Chapter seven hundred seventy-three

(773), Code 1962, is hereby amended by adding
after section seven hundred seventy-three point

. two (773.2) the following section:

"'If the offense charged is one for which the
defendant, if convicted, will be subject by
reason of the Code, to an increased penalty
because of prior convictions, the allegation.
of such convictions, if any, shall be contain-
ed in the (indictment). A supplemental (in-
dictment) shall be prepared for the purpose of
trial of the facts of the current offense only,
and shall satisfy all pertinent requirements of
the Code, except that it shall make no mention,
directly or indirectly, of the allegation of
the prior convictions, and shall be the only
indictment read or otherwise presented to the
jury prior to conviction of the current offense,
The effect of this section shall be to alter
the procedure for trying, in one criminal pro-
ceeding, the offenses appropriate to its pro-
visions, and not to alter in any manner the
basic elements of an offense as provided by
Taw, '

"SEC, 5, Chapter seven hundred eighty-five
(785), Code 1962, is hereby amended by adding
after section seven hundred eighty-five point
fifteen (785.15) the following section:

"'After conviction, but prior to pronouncement
of sentence, if the indictment alleges one or
more prior convictions which by the Code, sub-
ject the offender to an increased sentence, he
shall have the opportunity in open court to
affirm or deny that he is identical with the
person previously convicted, |If he denies the



Mr. Michael Kearney -3-

identity, sentence shall be postponed for such
time as to permit a trial before a jury on the
sole issue of the offender's identity with the
person previously convicted,

"!'The court may in its discretion reconvene the
jury which heard the current offense or dismiss
that jury and submit the issue of identity to
another jury to be later impaneled, |If the
offender is found by the jury to be the person
previously convicted, or if he acknowledges
that he is such person, he shall be sentenced
as prescribed in the Code,'"

Sections 3 and L of Chapter LLL, Acts of the 6ist General Assembly,
dictate that a supplemental information or indictment is to be pre-
pared for trial of only the current offense and shall be the only
information or indictment read to the jury prior to conviction.

The language found in the above referred to sections specifically
provides that the purpose of those sections is to "alter the pro-
cedure for tryunq, in one criminal proceeding, the offenses
approprnate to its provisions, . " (emphasis supp]ued) Thus,
it would appear that the General Assemb]y has qualified its mandate
that allegations of prior convictions shall not be contained in the
single supplemental indictment or information charging the current
offense to be applicable only to alter the procedure insofar as

the trial of the current offense is concerned.

The grand jury, being an informing and accusing body, as opposed

to a trial body, does not have the function to determine the guilt

or innocence of a person accused of a crime, The duty of determin-
ing guilt or innocence is imposed upon the petit jury. United

?taﬁei v. Direct Sales Co,, Inc,, et al., 40 F,Supp. 917, 920
1941),

As the sections about which you inquire relate to the trial of the
facts prior to conviction, it appears manifest that the restrictions
- imposed by the General Assembly are applicable only to action before
a petit jury. It is, accordingly, the opinion of this office that
proceedings before a grand jury are not affected by the provisions
of Chapter LiL, Acts of the 6lst General Assembly,

Very truly youps,

ma.ﬂalO 07——

NALD A, RILEY
Assistant Attorney General

nl



SCHOOLS ;AND SCHOCL DISTRICTS: Equalization Levy. §§°275:29 -and
275.31, 1962 Code of lowa. - Section 275. 31 is applicable only in
cases where a school will be maintained in the portlon of the
original district which remains after the reorgannzaLuon

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

August 29, 1966

Mr. Albert F. Goeldner
Keokuk County Attorney
122 South Main Street

Sigourney, lowa . 52591

Dear Mr. Goeldner:

This is in response to your recent request wherein you stated
as follows:

"The newly-reorganized high school

~districts are meeting before July
20th to divide their assets and
liabilities. There is much concern
in those instances where rural
districts have not levied sufficient
funds and are coming into high school
districts without a balance.

"Will you, therefore, please advise
me in these specific instances:

"1. In the case of split districts,

a portion of a rural independent or
township district going to two or
more different high school districts,
is it not possible to levy for the
coming year an additional millage
levy in the old district to make up
this difference?
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Mr. Albert F. Goeldner
Page 2

"2. In the cases of rural inde-
pendent districts (not split
districts) going into a high school
district with nothing but liabili-
ties, cannot this area be given an
additional tax reflected in an
increased millage levy this coming

year that will
lTiability?"

liquidate this

In reply to your first question, | direct your attention to

Sections 275.29 and 275.31,
part as follows:

1966 Code of lowa, which provide in

1275.29 Between July 1 and July
20, the board of directors of the
newly formed community school
district shall meet with the

boards of all

the old districts or

parts of districts affected by
the organization of the new school

. corporation for the purpose of
reaching joint agreement on an
equitable division of the assets of
the several school corporations
or parts thereof and an equitable
distribution of the liabilities of

the affected corporations or parts

thereof.

"275.31 If necessary to equalize

such division and distribution, the
board or boards may provide for the
levy of additional taxes upon the
property of any corporation or part
of corporation and for the distri-
bution of the same so as to affect
such equalization." (Emphasis Added)

Section 275.29 provudes that the respective boards of school
districts involved in reorganizations shall meet between July |1
and July 20 to work out an equitable division and distribution
of assets or liabilities as the case might be. Section 275.31
provides the statutory procedure for the levying of a tax to
allow an equitable distribution and division in limited factual
situations. The Attorney General has ruled on the applicability



Mr. Albert F. Goeldner
Page 3

of Section 275.31, to a case similar to the one presented by

you in 60 0.A.G. 175. In the said opinion the Lincoln Town-
ship School District, which was in debt in the amount of
$11,000.00, was merged in its entirety with the Central Dallas
Community School District. At the division and distribution
meeting between the respective boards, the Central Dallas
Community School Board sought to levy a tax against the property
of the former Lincoln Township School District to accumulate
eleven thousand dollars to pay the said debt. This office said:

- ""The inapplicability of that section
/ : [§ 275.31] to the situation out-
lined is shown by the fact that a
levy is authorized 'upon the prop-
erty of any corporation or part of
corporation.' However; the

Lincoln Township School District
ceased to be a corporation upon the
establishment of the Central Dallas
Community School District, and a
levy upon the property of the
Lincoln Township School District or
a part of that district, could not
be founded upon the foregoing
statute." 60 0.A.G. 175

Contrary to the suggestion in your letter, it does not appear
that the provisions of Section 275.31 are applicable in your
case. The purpose of Section 275.31, is to provide for an
additional levy in cases where a portion of an old district is
annexed to a new district with the remaining portion of the old
district continuing in existence for the purpose of operating a
school. An example of this situation in which Section 275.31

is applicable can be found in 56 0.A.G. 75. In that case 30 per
cent of the LaMoille District was annexed to the Marshalltown
School District with the remaining 70 per cent of the LaMoille
District continuing in existence in order to operate the schools
in the said district. The special levy in Section 275.31 supplies
a method by which the LaMoille District could pay over an amount
equal to 30 per cent of its assets to the Marshalltown District
without depleting its revenue, which would be needed to operate
the schools in the remaining portion of the LaMoille District.
See Peterson, et al v Swan, et al, 231 lowa 745, 2 N.W.2d 70

(1942). In many cases similar to the LaMoille-Marshalltown case
above, the largest asset of that portion of the old district
which will continue to operate a school is the schoolhouse. In

this connection, we have stated:
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""Assuming, but not purporting to
decide, that the plan for distri-
bution of assets and liabilities
referred to in your letter is
'equitable' within the meaning of
section 275.29, it nevertheless is
necessary to consider several other
factors to determine whether the

~tax provided in section 275.31 was:
intended to be used for the purpose
proposed in your letter, namely,
easing the impact immediate settle-
ment would have on funds on hand in
the treasury. The announced pur-
pose of the tax provided in section
275.31 is 'to equalize such division
and distribution.' |In Dist. Twp.
of Williams v Dist. Twp. of Jackson,
36 lowa 216 and in Dist. Twp. v
Wiggins, 110 lowa 702, it was held
that schoolhouses and real estate
used for school purposes are to be
considered in the division of assets
but that the division need not
result in partition of the real:
estate. |In other words, it was
recognized that where school must
be maintained in the portion of the
original district remaining after
boundary change, it is logical that
existing school plant facilities be
used therefor. It follows that where
sufficient cash assets exist to make

" up for the proportionate value of the
school plant, the law contemplates
that they be used to effect the distri-
bution. Where the cash assets are in-
adequate to effect the distribution
as well as operate the school, it
logically follows that the levy for
equalization provided in section 275.31
may be properly used." 56 0.A.G. 74,75

In accord with the above, it is my opinion that Section 275.31

is applicable only in those cases where school will be maintained
in the portion of the orlgunal district which remains after the
reorganization.
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Your request indicated that last year some of the non-twelve
grade districts failed to levy sufficient funds and they were
in debt on the effective date of the attachment. {n this
regard, please remember that Section 275.29 provides for an
equitable distribution and division of assets or liabilities.
In addition, | would also like to call your attention to the
case of Peterson, et al v Swan, et al, supra, where on page 73
of the Northwestern Reporter 2d Series, the lowa Supreme Court
quoted from 37 Am. Jur. 656, paragraph 40, as follows:

Wi % % % Thus, if a municipal cor-
poration goes out of existence by
_being annexed to, or merged in,
another corporation, and if no
legislative provision is made
respecting the property and lia-
bilities of the corporation which
ceases to exist, the corporation
to which it is annexed, or in which
it is merged, is entitled to all
its property and is answerable for
all its liabilities. ¥ * *¥ When two
or more municipalities are combined,
the resulting municipal corporation
includes the persons and places of
the several municipalities; it has
the same property and owes the same
- debts which they all had owned and
owed, and the identity of the com-
ponent elements is lost and absorbed
in the new creation. * * % !

In conclusion, it is my opinion that in attachments where all
of the non-twelve grade district is completely merged into one
or more twelve grade districts, the provisions of Section 275.31
are not applicable. In these cases the assets or liabilities
must be divided equitably between the receiving twelve grade
districts.

I

Your second question is answered by my above reply.

';;;Z:;é:éi~ifurs,

NOLDEN GENTRY
Assistant Attorney General

jmw
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'STATE OFFICERS AND DEPARTMENTS: State legislator may not also hold
office of township trustee--§ 22, Article 111, lowa Constitution;
§ 359.46, 1966 Code of lowa. When a public of fice provides compensatnon

the off|ce is a Ylucrative office'" under § 22, Article 111 of the
lowa Constitution. A

State of lowa’

DEPARTMENT OF JUSTICE
Des Moines

August 26, 1966

Honorable Clark Rasmussen
500 Shops Building
Des Moines, lowa

Dear Mr. Rasmussen:

You have inquired as to whether a state leguslator may hold the
office of township trustee.

Section 22, Article I11, of the.lowa Constitution reads as follows:

'"No person holding any lucratlve office under the

United States, or this state, or any other power

shall be ellglble to hold a seat in the General As-
sembly: but offices in the militia, to which there

is attached no annual salary, or. the office of JUS-

tice of the peace, or postmaster whose compensation

does not exceed one hundred dollars per annum, or notary
public, shall not be deemed lucrative.,"

Section 359,46 of the 1966 Code of lowa provides for compensation
of township trustees, although it is meager,

The issue which your question raises calls for a determination of
whether meager compensation will constitute a "lucrative office."
"Lucrative office' has been interpreted several times by the courts.
The Oregon Supreme Court held that it is an office where pay is

affixed to the performance of duties of office. Holman v. Lutz,
132 Oor. 185, 284 P, 825,

The California Supreme Court has held that a lucrative office is one
which has attached to it a pecuniary salary. Crawford v. Dunbar,

52 cal. 36,
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Honorable Clark Rasmussen
August 26, 1966
Page two

The Indiana Supreme Court has held that lucrative office means

an office to which there is attached a compensation for services
rendered, Book v, State Office Building Commission, 238 Ind. 120,
149 N.E, 2d 273.

The Texas Supreme Court has recently held that a lucrative office
is one which yields a revenue in the form of fees or otherwise or
? fixed salary. Willis v. Potts, 377 S.W, 2d 622,

In addition, the Attorney General in 22 OAG 360 has held that
"A lucrative office, . . is an office which ylelds compensation,
is gainful or profitable."

It is not for this office to judge the extent of payments or the
degree of lucrativity. IF compensation is provided for, it is my
opinion that the office is a lucrative one under the Constitution.
Therefore, it is my further opinion that a leglslator cannot also
hold the office of township trustee,

Veéry truly you:7,

TIMOTHY McCARTHY
Solicitor General

b



SCHOULS AND SCHOOL OISTRICIS: §§ Z4.2(1), 2BOA. 16 and 28VA. 1/,
1966 Codé of lowa. Area vocational schools and community colleges
are governed by the provision in the Local Budget Law.

September 7, 1966

State of lowa
ST . DEPARTMENT OF JUSTICE
Des Moines

Mr. Homer Young, Budget Examiner
Office of the Comptroller
LOCAL ‘

Dear Mr. Young:

This is in reply to your recent inquiry wherein you presented the
following: :

Whether the newly created system of area vocational
schools and community ;o!ieges must operate within
the scope of Chapter 24, 1906 Ccde of lowa.

In reply to your inquiry | direct your attention to Sections
280A.16 and 280A.i17, 1966 Code of iowa, which provide in part
as follows: P

"A merged area formed under the provisions of
this chapter shall be a body politic as a
school corporation for the purpose of exercis-
ing powers granted under this chapter,

"The board of directors [of the merged area]
shall certify the amount [to be raised by local
taxation] to the respective county auditors and
the boards of supervisors shall levy a tax
sufficient to raise the amount.' (Emphasis
added)

- The_above sections indicate that the merged area boards are school
corporations vested with the power to certify a tax to be levied by
the respective boards of supervisors. Section 24,2(1) provides as
follows: : '

"The word 'municipality' shall mean the county,
city, town, school district, and all other pub-
lic bodies or corporations that have power to
levy or certify a tax or sum of money to be
collected by taxation, but shail not include

66-9-2




Mr. Homer Young -2-

any drainage district, township, or road
district." (Emphasis auucu) ‘

In view of the provisions in the Local Budget Law defining tax.
certifying public corporations as municipalities' under Cheapter
2L, | am of the opinion that all area vocational schools and
communnty colleges organized under trie provnsxons of Chapter
280A, 1966 Code of lowa, are within purview of the Local Budget
Act.

Very,tru yours,

*’?
/ zg’/\,\ _,{} *’/

NOLDEN GENTRV
Assistant Att :ney uengra!

nl
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LOuUNitEs>: velExANo' GHAVed. . : ! .
CITIES AND TOWNS: CENETERY LOT; ABANDONMENT. The unogcuPled
portion of a cemetery lot in which a'deceased veteran is interred
is within the scope of the abandonment provisions of Chapter 566
of the Code, notwithstanding Section 250.17 of the Code_whnch
provides for the care and maintenance of cemetery lots in which
such deceased veteran is interred. :

o : State of lowa .
DEPARTMENT OF JUSTICE
"Des Moines

September 2, 1966

Mr. Charles E. Vanderbur
Story County Attorney
Story County Court House
Nevada, lowa ,

Dear Mr. Vanderbur:.

This is in response to your recent letter requesting the opinion
of this office with regard to the effect of Section 250.17, Code
of lowa, upon the abandonment of cemetery lots as set forth in
Sections 566.20 through 566.26 of the Code.

Section 250.17 provides:

""The board of supervisors of the several counties in
this state shall each year, out of the general fund of
their respective counties, appropriate and pay to the
owners of, or to the public board or officers having
control of cemeteries within the state in which any
such deceased service man or woman of the United States
is buried, a sum sufficient to pay for the care and
maintenance of the lots on which they are so buried, -
in any and all cases in which provision for such care
is not otherwise made."

Section 566.20 provides:

"The ownership or right-in or to an uncccupied cemetery
lot or portion thereof shall upon abandonment revert

to the person or corporation having ownership and charge
of the cemetery containing such lots.! . ‘

Section 566.21 provides:

The continued failure to maintain or care for a cemetery
lot for a period of ten years shall create and establish
the presumption that the same has been abandoned."

Y
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Your question specifically was whether the maintenance and care
provisions of §250,17 prevent the abandonment of the unoccupied
portion of cemetery lots owned by deceased service men-and women.

Section 566.27 provides$

"Sections 566.20 to 566.26, inclusive, shall not apply
to a cemetery lot or tract for which perpetual care
has been provided by will, by order of court or by con-
tract with the original grantor." -~ .

The provision of maintenance and care under §250.17 is not within
the exclusions set forth in §566.27 for two reasons: (1) the
maintenance and care under §250.17 is not provided for by will,
order of court, or contract; and, (2) the maintenance and care
under §250.17 is not necessarily perpetual. That section specifi=
cally provides that the county shall have the duty to provide for:
the maintenance and care of veterans! graves 'in any and all cases
in which provision for such care is not otherwise made.’ This
last quoted portion of the section clearly indicates that the
county'!s obligation ceases or will cease upon the provision of
maintenance and care of a veteran's grave by some other person

or means. : '

It is also helpful to examine the nature and-purpose of the
sections involved. . Section 250.17 was enacted in 1925 by the
Forty-first General Assembly, Chapter 94:

UAN ACT providing for the payment by the respective
boards of supervisors of the several counties for the
care of graves of deceased soldiers and sailors of
the United States." [Emphasis added]

It is evident from the above that the purpose of §250.17 was the
provision of care and maintenance of the burial places of deceased
soldiers and sailors (later extended to '"deceased service man '
or woman' as presently stated); and, inasmuch as the legislature
used the term !'lot"* in the body of the act, it thereby provided
for the care and maintenance of a veteran!s grave together with

* For purposes of this opinion the term "“lot" means one tract or
piot of burial ground, located in a cemetery, containing more
than one grave or grave site, and which is sold or purchased
as one unit of many. See Bennett v. Washington Cemetery,

62 N.Y.S. 87. : : :
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the rest of the lot upon which that grave may be located "in any

and all cases in which provision for such care is not otherwise
made.'" This last quoted portion points out the fact that §250.17

is a section to be used only in cases of necessity, i.e., when

no one else will care for and maintain the grave and lot of a veteran.

| do not think it is proper or logical to assign to this enact~
ment the idea or .interpretation thet the board of supervisors of
each county must perpetually care for and maintain the lot in which
a veteran is interred whether the entire lot is occupied or not,
and under all conditions and circumstances.

| feel this position is supported by the fact that §§566.17 et.seq.
were enacted in 1931 by the Forty~fourth General Assembly

(Chapter 207), six years after §250.17. The Statement of Pur-
pose of Chapter 207, &4 G.A. provides:

"AN ACT to provide for the declaration of abahdonment 
of rights to unoccupied and abandoned cemetery lots and
reversion of ownership after abandonment."

It would be most illogical for this office to take the position
that the purpose of §250.17 is to prevent the operatron of
§§566.20 et. seq. when the later sections were not in existence
until six years after §250.17.

If the intent of the legislature had been that §250.17 was to
prevent the operation of §§566.20 et. seq., then such intent should
have been carried over into §566.27 (exclusions). Since veterans!
lots are not so excluded they must be considered as included. -
This discussion must be limited to what the legislature said

rather than what it might have said. [R.C.P. 344(13) t.C.A.]

The lowa General Assembly by enacting §250.17 provided that in those
cases when care and maintenance of a lot wherein a veteran is in-
terred is not otherwise provided, the county shall, in respect
for that veteran's service to his country, provide the care and
maintenance of that lot. | do not see how the abandonment of
unoccupied portions of such lot under §§566.20 et. seg. can

or will violate that purpose. ' The abandonment of the unoccupied.
portion of a veteran's burial lot does not affect the obligation
of a county to care for and maintain the grave sites in that lot
which are occupied and for whlch care and maintenance is not
otherwise provided. -
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The fact is that §250.17 is used only in instances when a veteran's
lot has been abandoned by all other persons who can or might pro=--
vide the necessary care and maintenance. The only time a county
will act under this section is when there is a failure to main-
tain on the part of others and such failure must be considered

an abandonment within the meaning of §§566.20 et. seq.

Accordingly, it is the opinion of this office that the unoccupie
portion of a cemetery lot in which a deceased veteran.is inter.c
is within the scope of the abandonment provisions of Chap;er 566
of the Code, notwithstanding Section 250.17 of the Code which pro-
vides for care and ma:ntenance of cemetery lots in which such
deceased veteran is |nterred : o :

d
d

Very truly'yours,

() o T f50
WILLIAM N, KOSTER
Special Assistant Attorney General

dc



TAXATION: Taxing District Defined. 88 441.35 and 441.37,
Code of Iowa, 1966. "Taxing district" as used in Sections
441.35 and 441.37 means the "same assessing district."

STATE OF IOWA
LAWRENCE F. SCALISE DEPARTMENT OF JUSTICE
ATTORNEY GENERAL DES MOINES

September 21, 1966

Ballard B. Tipton

Director, Property Tax Division
State Tax Commission

State Office Building

LOCAL

Dear Mr. Tipton:

This is in reply to your request for an opinion requesting
a definition of the term "taxing district" as used in Sec-~
tions 441.35 and 441.37, Code of Iowa, 1966.

An Opinion of the Attorney General dated May 26, 1965,
#65-5-15, broadly defined "taxing district" as "the area
throughout which a particular tax or assessment is ratably
apportioned and levied upon the inhabitants.” This is a
suitable general definition, but not sufficiently precise
for proper interpretation of Sections 441.35 and 441.37.

"441.35 Powers of review board.
The board of réview shall have the
power:

"l. To equalize assessments by
raising or lowering the individual
assessments of real property, including
new buildings, personal property or
moneys and credits made by the assessor.

"2. To add to the assessment
rolls. any taxable property which has
been ommitted by the assessor.

"In any year after the year in
which an assessment has been made, all
of the real estate in any taxing dis-
trict, it shall be the duty of the

66-9-4



Mr._Bal;ard»B. Tipton -2~ September 21, 1966

the board of review to meet as

- provided in section 441.33, and
where it finds the same has changed
in value, to revalue and reassess
any part or all of the real estate
contained in such taxing district,
and in such case, it shall determine
the actual value and compute the
taxable value thereof, and any
aggrieved taxpayer may petition
for a revaluation of his property,
but no reduction or increase shall
be made for prior years. If the
assessment of any such property is
raised, or any property is added to
the tax list by the board, the clerk
shall give notice in the manner pro-:
vided in. section 441.36, provided,
however, that if the assessment of
all property in any taxing district
is raised the board may instruct the
clerk to give immediate notice by
one publication in one of the official
newspapers located in the taxing district,
and such published notice shall take
the place of the mailed notice pro-
vided for in section 441.36, but all !
other provisions of said section shall
apply. The decision of the board as
to the foregoing matters shall be
subject to appeal to the district
court within the same time and in
the same manner as provided in sec-.
tion 441.38."
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"441.37 Protest of assessment -
grounds. Any property owner or ag-
grieved taxpayer who is dissatisfied
with his assessment may file a pro-
test against such assessment with the
board of review on or after May 1,
to and including May 20, of the year
of the assessment. In any county
which has been declared to be a
disaster area by proper federal
authorities after March 1 and prior
to May 20 of said year of assess-
ment, the time for filing a pro-
test shall be extended to and in-
clude the period from June 10 to
June 20 of such year. Said pro-
test shall be in writing and signed
by the one protesting or by his duly
authorized agent. Taxpayer may have
an oral hearing thereon if request
therefor in writing is made at the
time of filing the protest. Said ' .
protest must be confined to one : R
or more of the following grounds:

"1. That said assessment is
not equitable as compared with
assessments of other like property ;
in the taxing district. When this
ground is relied upon as the basis
of a protest the legal description
and assessments of a representative
number of comparable properties, as
described by the aggrieved taxpayer
shall be listed on the protest,
otherwise said protest shall not be
considered on this ground. '



Mr. Ballard B. Tipton -4- ‘September 21, 1966

"2. That his property is assessed
for more than the value authorized by
law, stating the specific amount which
the protesting party believes his pro-
perty to be overassessed, and the amount
which he considers to be its actual value
and the amount he considers a fair assess-
ment.

"3. That his property is not
assessable and stating the reasons
therefor. ' '

"4, That there is an error in
the assessment and state the specific
alleged error.

"5. That there is fraud in the
assessment which shall be specifically
stated.

"In addition to the above, the
property owner may protest annually
to the board of review under the pro-
visions of section 441.35, but such
protest shall be in the same manner
and upon the same terms as heretofore
prescribed in this section." ;
The meaning of "taxing district" has been narrowly con-
strued in many jurisdictions. “Taxing district" has been-
held to mean the "same assessing district" or the juris-
diction of the particular assessor. In order to be a
person aggrieved within the meaning of a statute which
permits a person to file a complant for the reduction
of his assessment, the applicant must be a taxpayer whose
property is disproportionately valued in comparison with
other like property in the same assessment district. Lin-
coln Land Co. vs. Phelps County, 59 Neb. 249, 251, 80 N.W.
818 (1899). '
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"It may be that the assessor's
opinion of real estate values was in-
fluenced too much by a buoyant and
optimistic temperament; but it can-
not be said that the company was ag-
grieved ..., unless the valuation of
its property was disproportionate to
the valuation of other property in
the particular assessment district."
(emphasis added) '

‘Although the Iowa Supreme Court has not construed the
meaning of "taxing district" in Sections 441.35 and 441.37,
~this general proposition has been supported by the Iowa

case law. The Iowa Supreme Court has applied a "same asses-

sing district" standard as a basis of comparison with sim-
ilar property for a complaining taxpayer. In Chapman Bro-
thers vs. Board of Review of the City of Des Moines, 209
Iowa 304, 309, 228 N.W. 28 (1929), the Court held:

“Manifestly, the property in ques-
tion was assessed for more, in propor-
tion to its value, than other similar
properties in the same assessment dis-
trict. The court, in fixing the assessed
valuation, was abundantly fair to the
board of review. The case is Affirmed."
(emphasis added)

The "same assessing district" or the "same taxing district"”

test has received overwhelming support from the case law
and is the well settled law in Iowa, Talbott vs. City of
Des Moines, 218 Iowa 1397, 1403, 257 N.W. 393 (1934);
Butler vs. City of Des Moines, 219 Iowa 956, 962, 258
N.W. 755 (1935); Clark vs. Lucas County Board of Review,
242 Iowa 80, 90, 44 N.W. 24 748, 754 (1951).

In Crary vs. Board of Review of Boone, 226 Iowa 1197, 1200,
286 N.W., 428 (1939), the Iowa Supreme Court held that com-
parison with properties must be within the jurisdiction of
the local board of review, rejecting comparison with com-

parable property located within the jurisdiction of another

1966
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assessor and his local board of review. In a complaint
on the ground of inequality of assessment, comparison with
similar property in another city is insufficient evidence:

"The trial court found that, in
considering the contention that the
assessment was disproportionate and
discriminatory ‘'comparison with but
one other property in a city the size
of Boone, is insufficient to afford
relief.' We agree with this finding.
Manifestly, an assessment is not dis-
criminatory unless it stands out above
the general level. Were the rule other-
wise an isolated instance of under-
assessment might result in a general re-
duction for all similar properties."

There are two primary advantages for the "same assessing
district" rule. First, comparison with similar property
in the same assessor-district prevents "assessment shop-
ping" which would result in much litigation. Otherwise,
an isolated instance of a lower assessment in another
taxing district might be grounds for reduction of an
assessment in a taxing district which would otherwise be
fair and equitable. Crary vs. Board of Review, supra.
Secondly, restricting comparison to property in the same
assessing district recognizes that diverse treatment in
different assessing districts may be fair and equitable
because of the many relevant factors which affect an
.assessment decision. For example, identical business
property in the districts in Des Moines and Anamosa could
be assessed at a higher value in Des Moines because of

- the productive earnings, productive capacity and the num-
ber of potential consumers, yet still be fair and equit-
able though the property is physically identical.

In terms of statutory construction, "“taxing district" as
used in Section 441.35 would appear to mean the "same
assessing district."
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"In any year after the year in
which an assessment has been made,
all of the real estate in any tax-
ing district, it shall be the duty
of the board of review to meet as
provided in section 441.33, and where
it finds the same has changed in
value, to revalue and reassess any
part or all of the real estate con-
tained in such taxing district ..."
(emphasis added)

"Contained in such taxing district' would appear to re-
strict the power of the board of review to the taxing
district which the particular assessor represents. If
the legislature had intended otherwise, this could have
been achieved by eliminating "such" and adding "any."

In answer to your question, it is the opinion of this of-
fice that a workable definition of "taxing district", as
used in Section 441.35 and 441.37, means the "same assess-
ing district” or the jurisdiction of the particular assessor.
Both the case law and ordinary statutory construction sup-
port this conclusion. Consequently, comparison with other
like property in the "taxing district" means within the
"same assessing district," not other like property in

other assessor districts.

: \/ /L@’LWQ,:J /(/LDG’) @A:Z(?/

Thomas W. MéKay
Special Assistant Attorney General

Very truly yours,

TWM:_ceb



TAXATION: Assessment of platted lots - Section 409.48,
Code of lowa, 1966. Assessment procedure enacted by

Ch. 339, Acts of the 61st G.A., applies not only to plats
recorded after July 4, 1965, but also to Plats recorded
within 3 years prior to that date.

September 22, 1966

Mr. James L. McDonald
Cherokee County Attorney
McDonald Building
Cherokee, lowa

Dear Mr. McDonald:

This is in reply to your letter requesting an opinion
on whether or not Chapter 339, Acts of the 6lst G.A.
(now Section L409.48, Code of lowa, 1966), applies to
plats filed within 3 years prior to the effective date
of this new statute, July 4, 1965,

Section 409.48, Code of Jowa, 1962, which was repealed
and replaced by Chapter 339, Acts of the 6lst G.A., pro-
vided for lots in recorded plats to be assessed at an
amount equal to the proportionate assessed valuation im-
mediately before the platting, until leased, sold or im-
proved,

"4P9.48 Assessment of platted lots.
when any plat is made, filed and re-
corded by the proprietor or owners
under the provisions of this chapter,
the individual lots contained therein
shall, until sold, leased or improved,
be assessed for taxation at an amount
equal to each individual lots propor-
tionate share, on an area basis, of
the assessed valuation of the entire
tract immediately before the platting
thereof. When an individual lot has
been soid, leased or improved, it shall
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be assessed for taxation as provided
by Chapters 428 and 441. * % * "

The effect was to adopt a "forever" assessed valuation ex-
cept when the lot was leased, sold or improved.

Chapter 339, Acts of the 6lst G.A., limited the preplatting
assessment basis of the lots to 3 years or such time as

the lot was actually improved, which ever occurred first.
The pertinent portion of Chapter 339 provides:

"When any plat is made, filed and
recorded by the proprietor or owner
under the provisions of this chapter,
the individual lots contained therein
shall not be assessed in excess of

the total assessment of the land as
acreage or unimproved property for a
period of three (3) years after the
recording of said plat, or until such
time as the lots are actually improved
with permanent construction upon and
within the boundaries of the individual
lot or lots whichever period is shorter.
When an individual lot has been improved
with permanent construction, it shall then
be assigned for taxation as provided in
chapters four hundred twenty-eight (428)
and four hundred forty-one (441) of the
Code. * * * "

Section 409.48, Code of Iowa, 1962, having been repealed,
is no longer applicable to the assessment of platted lots.
The qguestion then is: Are lots platted within 3 years
prior to July 4, 1965, the effective date of Chapter 339,
but unimproved at the time of assessment, to be assessed
as acreage or unimproved property, or reappraised and re-
valued as lots? :
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Chapter 339 was not specifically made applicable only to
plats filed after July 4, 1965. In construing statutes
the courts search for the legislative intent as shown by
what the legislature said, rather than what it should or
might have said. R.C.P. 344(f) (13).

Therefore, it is the opinion of this office that Chapter.
339, Acts of the 6l1lst G.A., applies not only to plats re-
corded after July 4, 1965, but also to plats recorded
within 3 years prior to July 4, 1965. The 3 year period
begins to run from the date of recording of the plat. The
effect of this new statute is to limit, rather than abolish
the preexisting assessment procedure that was set forth

in the repealed statute, Section 409.48, Code of Iowa, 1962.

Very truly yours,

<B?nguﬂ4 L&j7146ki;

—
Thomas W. McKay ?f
Special Assistant Attorney General
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CITIES AND TOWNS: Voting rights during annexation proceedings -
§§ 362.26 and 362.33, 1926 Code of lowa. Where the annexation
procedures of Section 362,26 are followed and where there are
objectors whose rights have not been determined by the court, a
decree of the court defaulting those residents who have not ob-
jected is not a final action of the court which should be certified
by the Clerk of the District Court to the County Recorder. This
has not been annexed and the residents of this area are not re-
quired to register and vote in the city, but have the right to

vote in their township until the court takes final action and the
action isccertified by the Clerk to the Recorder. : :

September 29, 1966

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

Mr. Francis E. Tierney

Webster County Attorney
507 State Bank Building
Fort Dodge, lowa ‘

Dear Mr. Tierney:

You have recently advised that annexation proceedings were started
under Section 362.26 of the 1962 Code of lowa and that the notice
required by subsection 1, and council meetings required under sub-
section 2, as well as the election required by subsection 3, were
all provided for and that & petition as required by subsection 4
was filed in the District Court and that the Court made a partial
finding which was in the nature of a decree, defaulting all those
defendants who did not appear or object. | understand that there
are approximately twelve objectors and there has been no adjudica-
tion of the issues that they have raised. :

After finding that the non-objectors' property should be annexed,
the Judge of the District Court made the following entry:

""IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the
Court that the matter of establishing a perimeter
description for the City limits of the City of Fort
" Dodge shall include the above Defendant's property
but that said description shall not be made and set
out until final Decree is entered herein relative to

the properties and the owners thereof who are resist-
ing said action."

The question that you raise is whether there is, in fact, an annex-
ation of any or all of the property and whether the people in the
effected area have to register as required by the city law .or whe-

“ther they will be able to vote in the coming election in the town-
ships.

The applicable statutes are portions of Section 362.26 and Section
362.33 of the 1966 Code of lowa which read as follows:
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11362.26 Annexing territory. Unincorporated territory,
located in any county, or in two or more counties lying
contiguous to each other, adjoining any city or town
may be annexed thereto and become a part thereof by
proceeding as follows:

1. The clerk of the municipal corporation, on order
of the council, shall cause to be published, once
each week for two consecutive weeks in the manner pro-
vided by section 618.14, a notice that the council will
meet at a certain date, time, and place to consider a
proposed resolution for the annexation of certain
described territory and to hear objectors and propo-
nents for such annexation.

2. The council may provide at said meeting or at
a subsequent meeting by resolution, adopted at least
one month before any regular municipal or special
election, for the annexation of +err|tory described
therein.

3. The proposition shall be submitted to the voters
of said city or town at said election in the following
form: ‘'Shall the proposi:zion to annex the territory
described as follows: (here set out the legal descrip-
tion of the terr:tory) in the resolution adopted by
the council of the city (or town) of ......... , on
the .... day of ...... be approved? Notice of the
submission of said proposition shall be given by pub-
lication once each week for three consecutive weeks
in the manner provided by chapter 618

L. If the proposition is adopted by a majority of
those voting thereon, the council shall cause to be
filed in the district court, in any county wherein is
located part of the territory sought to be annexed,

a suit in equity against the owners of the property pro-
posed to be annexed, the petition therein setting forth
that, under a resolution of the =ouncil, the territory
therein described was authorizec oy the voters of said
city to be annexed to the city or town.

5. The petition shall contain:

a. A description of the perimeter of the entire
property proposed to be annexed and a list of each pro-
perty owner therein as shown by the plat books in the
office of the county auditor or auditors.

b. A statement of facts showing that the mun|c1pal
corporation is capable of extendnng into such territory
substantial municipal services and benefits not there-
tofore enjoyed by such territory.

c. A plat of such territory showing its relation to
the corporate limits.
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d. That said annexation is not sought merely for the
purpose of increasing the revenues from taxation of
such municipal corporation.

6. If the court finds that there is an affirmative
showing that the municipal corporation is capable of
extending into such territory substantial municipal
services and benefits not theretofore enjoyed by such
territory, so that the proposed annexation will not
result merely in increasing the revenue from taxation
of such municipal corporation; and if the court finds
further that all of the proceedings and conditions
precedent to annexation as required hereinbefore by
subsections 1 through 5, inclusive, have been duly
instituted and carried out as provided therein, the
court shall decree the annexation. No costs shall be
taxed against any defendant who fails to make a
defense."

362.33 Filing of records. When any territory has
been annexed to or ‘severed from any city or town the
clerk thereof shall make and certify a transcript of
such part of the records of such city or town as shows
the final action of the council and shaill file the same
for record in the office of the recorder of the county
in which the city or town is located. And in like
manner the clerk of the district court shall make and
file a certified copy of the record of the final
action of the court on such proceedings and when such
certified copies have been filed the annexation or
severance, as the case may be, shall be complete and
all persons shall be bound to take notice thereof.!
(Emphasis supplied) :

The situation which you present i$ not a voluntary annexation pro-
cedure under Section 362.30 which requires that all of the property
owners make written application and that all property adjoin the
city. This section of the Code was interpreted by our office in

an opinion dated August 2, 1966, wherein we held that a voluntary
annexation is invalid where all the property owners failed to join
in the application and where all the territory sought to be annexed
did not adjoin the city or town.

Section 362.26 requires that all property to be annexed must be
adjoining to the city or town and the procedure is set forth above.
The statutory procedure does not envision separate annexations
occuring in the one lawsuit. The decree which you have in your
case does not purport to be a final determination of the annexa-
tion and does not purport to decree anything other than the default
of those parties who have not resisted the annexation petition.
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| have set out above that portion of the decree which recognizes
that a final decree shall not be entered until the rights of
those property owners who are resisting have been determined.

Section 362.33, which is set out above, provides when the annexa-
tion shall be complete and requires that the certified copy of the
record of the final action of the court be filed in the office of
the County Recorder. When that is done, the annexation shall be
complete and "all persons shall be bound to take notice thereof."
| am advised that the Clerk of the District Court has not filed
the certified copy of the record in this case with the County
Recorder. It is also my opinion that the decree of the court is
not the final action as envisicned by Section 362.33.

The lowa court many times has determined what a final judgment and
decision is as lowa Rule of Civil Procedure 331 provides that one
class of appeal shall be from "a final judgment and decision.” As
recently as 1962, the lowa Supreme Court in Harden v. Illinois
Cent. R. Co., 254 lowa 426, 118 N.W. 2d 76, stated:

"A final judgment or decision is one that finally ad-
judicates the rights of the parties. !t must put it
beyond the power of the court which made it to place
the parties in their original position. A ruling or
order is interlocutory if it is not finally decisive
of the case. (cases cited)."

Section 362.33 has been subject to the interpretation of the lowa
Supreme Court in the case of Central lowa Power Coop. v. Cedar
Rapids, 254 fowa 1, 116 N.W.2d L22 (1962), when it was held that
the court's decree of annexation was final action when the decree
was filed by the Clerk of the District Court. At page 6 of the
lowa Reports the lowa court made the following statement:

""The purpose of the statute is to impart notice to the
public of the accomplished fact of annexation. To
require filing with the recorder of the preliminary
steps taken by the council would be requiring a useless
act. Notice that a proceeding is half over is never
contemplated. Where possible a construction is placed
on a statute that is meaningful and a definite pur-
pose established. We hold the filing of a certified
copy of the decree of annexation by the clerk of the
district court on July 21, 1961, complies with the
provisions of section 362.33, and that thereafter all
persons must take notice thereof."

The court stated that when a proceeding is half over a recording
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would not be required. This would certainly apply to the case. at
hand where the annexation proceedings are not final.

Therefore, it is my opinion that the forthcoming elections in
those areas which are subject to the annexation proceedings do
not require registration of those residents of the area and they
may vote in the township until the annexation is final and the
court records are filed by the Clerk of the District Court in
certified form with the County Recorder.

%/;pectfu]]y submitted,

,/‘:,/2 {{ij" ;_,"MT “_'7'_',"5‘2""
é /, T /_ i ‘“’“"‘"“""’"’--V»\‘
TIMOTHY MCCARTHY )

Solicitor General
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STATE OFFICERS AND DEPARTMENTS: Department of Health; Length
of study of postgraduate study requiremernts to renew optometric
license - § 154.86, 1966 Code of lowa. Approximately 6 cilock
hours constitute a day and approximately 12 clock tours consti-
tute 2 days in & statute whereby an applicant for renewal of an
optometric license is required to attend an educational program
or clinic for a period of at least 2 days.

October 18, 1966

State of lowa
DEPARTMENT OF JUSTICE
Des Moines

Arthur ?P. Long, M.D.
Commissioner of Health
State Department of Health
State Office Building
LOCAL

Dear Dr. Long:

in your request of October 5 you have submitted the following
~question: -

“The State Department of Health requests that you
render an opinion as to the number of clock hours
weeded in attendance at educstional programs,
clinics or study group meetings to comprise the
two day postgraduate study as set out in Chapter
154.6 of the 1966 Code of lowa."

Section 154.6 of the 1966 Code of lowa provides:

“"i5Lk.6 Expiration and renewal of licenses. Every
license to practice optometry shall expire on the
thirtieth day of June of each year. Application
for renewal of such license shall be made in writ-
ing to the department of health at least thirty
days orior to the annual expiration date, accom-
panied by the legal renewal fee and the affidavit
of the licensee or other proof satisfactory to

the department and to the lowa state board of
optometry examiners, that said applicant has at-
tended, since the issuance of the last license to
said applicant, an _educational program or clinic as
conducted by the lowa optometric association, or its
equivalent, for a period of at least two days. The
attendance requirement at said educational program .
or clinic shall not be conditioned upon membership
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in said tows optometric association. Nonmembers shall
be admitted to said annual educational program or
clinic upon payment of their pro rata snare of the
cost. In lleu of attendance at the said annual edu-
cational progrem or clinic, it shall be the duty of
the board of optometry examiners to recognize and
approve attendance at local optometric study group
meetings as shall, in the judgment of said board, con-
stitute an equivalent to attendance at the annual edu-
cational program of said association.” (Emphasis
supplied) : '

Many judicial authorities have held that twenty-four hours comprise
& day when a legal limitation or time period for the accomplish-
ment of & particular act are involved. The question before us is
different. We are asked to determine what the legislature intended
when it provided that an applicant should attend an educational
program or clinic for a period of at least two days. The legis-
lature did not intend 8 forty-eight hour clinic, but intended that
an educational program or clinic be held during at least two days.
Statutes are to be construed so as to avoid unreascnable or absurd
resuits. State ex rel. Pieper v. Patterson, 246 lowa 1129, 70
N.W.2d 838 (13855). :

The case of in re Roher's Estate, 14 Cal. App. 2d 669, 58 P.2d 948
(i936), is heiprul and is the most applicable judicial decision

to the Tacts you have presented. This case involved the construc-
tion of a statute whareby estate appraisers were to be paid ". . .
not to exceed five dollars per day. . . ." The District Court of
Apneals of California interpreted the word ''day’ as follows:

4=

e
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"The statute, except as to the meaning of a 'day,!
is, in our opinion, bluntly clear on its face. It
provides that an appraiser is to receive 'for his
services not to exceed five doliars per day.' A
‘day'! is defined by section 3259 of the Political
Code: fA day is the period of time between any mid-
night and the midnight foiiowing.' City of Eureka
v. Diaz, 89 Cal. 467, 26 P. 961; Hunt v. Hammel,
12 Cal. 456, 76 P. 378; Cosgriff v. Election Com-
missioners, 151 Cal. 407, 91 P.98. It is apparent
to us that the Legislature, when it enacted the
statute under construction, did not mean that an
sopraiser would have to work from midnight to mid-
night in order to perform a day's service and earn
‘not to exceed five dollars.' It is equally ap-
parent to us that the Legislature did not mean that
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five minutes' work or an hour of one’s time was equiv-
alent to @ day. Laws must be construed with reference
to their purpose and the object intended to be accom-
plished, and if susceptible of two interpretations, that
one will be adopted which renders it fair and harmon-
ious for the purpose intended. Goldsmith v. Board of
Education, 66 Cal.App. 157, 225 P, 783; Coulter v. Pool,
187 Cal. 181, 201 P.120; Evens v. Seima Union High
Scheol District, 193 Cal. 54, 222 P, 801, 31 A.L.R.
1121; 23 Cal.Jdur. 76k. Webster's New International
Dictionary, 2d ed., defines a 'day' as follows: ‘!Those
wours, or the daily recurring period, allotted by usage
or taw for work, as, an eight-hour day.' There was no
evidence taken on what the usage in this state or local=-
ity is, as to what constitutes a day's work for an ap-
praiser. The most generous proposals and discussions

on the subject of a day's work at this period of our
social development have fixed a minimum of six hours."

By using the words "postgraduate study" in Section 154.8 in refer-
ring to this requirement, it is clear that the lLegislature intended
study sessions for an academic day rather than for a workdax. While
there is no definite time set by lew or regulation, the public
school system of this State generally operates on an approximate
six-hour day. College students generally do not have more than six
hours of class instruction in one day. Since this statute con-
templates study attendance for educational purposes, it would seem
reasonable to conclude that approximately six hours should comprise

Therefore, it is my opinion that approximately six clock hours con-
stitute a day and approximately twelve clock hours constitute two
days in a statute whereby an applicant for renewal of an optometric
license is required to attend an educational program or clinic for
a8 pericd of at least two days.

Respectfully submi tted,

TIMCTHY McCARTHY
Sclicitor General

cw
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Tne providing to the voters

Fioctions: Effect of improper ballot used in regular

Slection - S8 277.8, 277.29 and 279.6, 1966 Code of lowa.

in a school election of a ballot,

which bailot did not contain the write in squares and blank

lines for
failure

cach officer to be elected, voided the election. This
to elect causes vacancy in office, which may be filled by

remaining members of the board.

November 21, 1966

Mr. Richard Q. Madsen

Jefferson County Attorney
1007 North Main Street
Fairfield, [owa

Dear Mr. Madsen:

Reference is herein made to your letter of September 24 in

which you

submit for opinion, letters of Booker Smith, Attorney for

the Fairfield Community School District in which he stated the

following:

"On September 6, 1966, the Fairfield Community
School District held its regular election to
elect two members of the Board of Directors of
the District.

""J. Don Brown and S. R. Williamson, the two
directors whose term expired, filed proper nomi-

" nation papers and their names appeared on the

allot.

""A copy of the ballot used is enclosed and as
you will note, only one blank was provided for
write-in vote as provxded by Section 277.8 of
the Code.

WA write-in campaign was instituted the day

before the election and the two write-in candi-
dates received the target vote.
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"The write-in vote was accomplished by making
another square bélow the write-in blank which
was checked and the name of the second -write-in
candidate was written opposite the penciled
square. |f the penciled-in square and name did
not institute a legal vote, the two ‘candidates
who had filed nomination papers would be the
winners.,

"Two questions arise:

"1. Did the fact that on]y one write-in space
was provided make the entire election void and
if it did, what procedure should be fo]lowed
as to a new election?

2. Did the making of a second write-in space
with checked square and name following make the
second write-in vote as an identifiable ballot?"

The second letter states asvfollows:

"At a meeting October 24, 1966, the results of the
election as shown by the poll books of each of the
four precincts were reviewed and by the Secretary
and myself certified as correct on the enclosed
certificate.

""There was no error in the Lockridge, Libertyville

‘and Pleasant Plain poll books and the ballots from

these precincts wefe not opened.

""The ballots in the Fairfield precinct were opened
in the presence of the above named persons. The
Judges of the election were first required to view
the initials on the lndlvadua] ballots and identify
same as theirs,

"The total unspoiled ballots were counted and they
were equal to the number of voters shown on the poll
book.

"The ballots which were correctly voted for Brown
and Williamson were counted and they numbered 97.

"The ballots which were correctly voted for Brown

~but not for Williamson were counted and they numbered

33.

"This made a total correctly voted ballots for Brown
of 130.
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"The correctly voted ballots for Wx]lxamson but not

for Brown were counted and they numbered 24 which made

a total number of correctly voted ballots for Williamson
of 121.

A éorrectly voted ballot was once where a check or
a cross was put in a box in front of the person voted
for.

"There were 91 correctly voted ballots for Bell and
Hewitt.

"The correctly voted votes for Bell and Hewitt in-
dividually were not tabulated for the reason that the
Judges and Clerk did not agree with me as to what
constituted a valid vote,

“"There is enclosed samples of the way voting was done.
in my opinion where there was no box in front of the
written in name it was not a legal vote nor was it
where no box check or x was made in front of a name.

| am also very doubtful whether crossing off the name
.of the printed candidates and writing thereafter a
name constitutes a good vote.

"I would suggest that on each one of these thermofax
copies you inital the votes which you think are legal
votes. '

"1t is very obvious that the election officials went
haywire on the talJley. sheet as they only had 101 votes
counted for Brown whereas there were 130 unquestionable
votes for Brown.

"The same situation is true as to Williamson as the
~talley sheet only showed 85. votes whereas there were
121 unquestionable valid votes for him.

"The only answer can be that whichever of the election
officials made the'talley got in the wrong line or who
ever read off the votes to the one doing the tallying
read off the wrong names.

"'Unquestionably the whole difficulty arose originally
from the fact that there was only one write in space
~provided instead of two as required by statute,

"The write in campaign was intitiated by the Women
teachers of the school district and was kept quiet
until a few hours before the election. From the poll
book it is obvious that the write in votes were by
teachers themselves and by close friends of the
teachers. Not knowing that a write in was planned
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the vote other than the write in vote was very small
as the voters evidently did not think it necessary
to vote where there was no opposition. | realize
that this is no excuse for not voting but certainly
the vote did not express the will and desires of the
voters in general."

In reply thereto, | advise the official ballot for use at
school elections and its form is provided by Section 277.8, Code
of 1966, as follows: |

W277.8 Printed ballots required. In school
corporations where nomination of candidates for
election to office is required the secretary

shall cause to . be printed and delivered at the
several polling places a sufficient number of
ballots printed on plain, substantial paper of
uniform quality, with no party designation or mark
thereon. Such ballots shall contain in alphabeti-
cal order the names of all candidates for each '
office, filed as provided by law, and a blank

line for each such officer to be elected. There
shall be at the left of each name and each blank
line a square, and there shall also be a direction
to the voter as to the number of candidates to

be voted for at said school election." '

It will be noted that such statute provides specifically,
“Such ballots shall contain in alphabetical order the names of all
candidates for each office, filed as provided by law, and a blank
line for each such officer to be elected.. There shall be at the
left of each name and each blank line a square, and there shall
also be a direction to the voter as to the number of candidates to
be voted for at said school election.'" From the statement of facts
set forth, it appears that the official ballot insofar as a blank
line is required, shows only one blank line with a square for mark-
ing the ballot. There were two offices to be fiiled. Therefore,
the official ballot lacked a specific requirement of the statute
that there should be a blank *line for each office to be elected

whereas there was only one such blank in this election. This
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failure of the election official to provide the electors with an

official ballot lacking compliance with the statutory requirements

has had the consideration of our Supreme Court in the case of

Honohan v.

United Community School District, |owa

2d 601, 602, 60k,

There it appears that the resolution of the

, 137 N.W,

"~ school board calling for an election provided that it be called

h,..for the purpose of building and furnishing a new school house

and procuring a site therefor in and for said school district?"

Subsequently, there was issued a notice of an election in accordance

with the foregoing resolution. -However, the ballot used for the

election was in the following form:

At such election the proposition was submitted in conformity

with the terms of the ballot“and was declared to have carried.

iShall the United Community School District in

the Counties of Boone and Story, State of lowa,

issue bonds in the amount of $700,000 for the
purpose of building and furnishing ‘a new senior

high school building and procuring a site there-

for in and for said district?'¥

- Thereupon certain taxpayers instituted action to enjoin the sale

of the bond by reason of the variance between the proposition sub-

mitted by the Board and the language of the ballot used in the

election.

The Court, in reathing a conclusion that there was a

failure substantially to comply with the law in the respect stated

the general rule:

'""As a general rule mere irregularities in the

conduct of a school election, or minor defects

in the form of a ballot do not affect the
result of the election, but defects in matters

of substance are fatal. Headington v. North
Winneshiek Community School District, 254 lowa
L30, 117 N.W. 2d 831, and 29 C.J.S. Elections
§173(2)b, page L82. Also, there must be

substantial compliance with specific require-

ments as to form and content of ballots, since
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they are mandatory. McLaughlnn v. City of
Newton, 189 lowa 556, 562-565, 178 N.W. 540,
0'Keefe v. Hopp, 210 [owa 398, 405, 230 N.W.
876, Pennington v.Fairbanks, Morse & Company,
217 fowa 1117, 253 N.W. 60, State ex rel,
Warrington v. Community School District of

St. Ansgar, 247 lowa 1167, 1174, 78 N.W. 2d

86 and 29 C.J.S. Elections § 173(2)b page 483."

As to whether the variance between the proposal in the ballot

was a minor irregularity or a fatal defect of substance, the Court

stated:

"And since the legislature saw fit to require
the ‘'purpose' of the petition for election, and
the notice of election of such 'purpose', be

" declared, this legislative mandate cannot be
construed to be directory. State ex rel.
Warrington v. Community School District of
St. Ansgar, 247 lowa 1167, 1174, 78 N.W., 2d 86,
and Hansen v. Henderson, 24k |owa 650, 665,
56 N.W. 2d 59. We conclude these legxslatxve
requirements have meaning and purpose, and are
mendatory."

and concluded that the purported election was a nullity and no
school bonds could lawfully be issued by reason thereof.' The Court
was faced in the Honohan case with the questibn of whether the
variance described was of minor irregularity or affected the sub- -
stance as presented here. There is authority to the effect that
the failure to provide the blank spaces in the ballot as required
by statute was a substantial defect. In the case of Re Elizabethville
Election (1896) 5 Pa. Dist. R. 227, 17 Pa. Co., Ct. 567, as shown by
an annotation appearing in 165 ALR at Page 1271, it was stated:
~d, Blank spaces for writing in names

Where the statute provxded that there should be

left on the ballots 'as many blank spaces as

there are persons to be voted for . . . such

office,) and by virtue of the statute seven

councilmen where to be elected, but only three
blank spaces were provided on the ballots, the
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court held, in Re Elizabethville Election (1896)
5 Pa Dist R 227, 17 Pa Co Ct 567, that the
election of four persons to serve as councilmen
was invalid. The court pointed out that the
ommissions upon the ballots rendered them so
~defective that they were calculated to mislead
the voters in regard to the candidates nominated
therefor and that the defective condition of the
ballots did affect the result of the election."

Therefore, in answer to your first question, | am of the opinion
that the failure to provide the voter with an official ballot show-
ing two blank lines and two blank squares in compliance with the
requirement of statute made this election void. As a result of
the foregoing and the failure to elect two Directors at the
election results in two vacancies in the Board and the remaining
members of the Board have the autﬁority to fill these vacancies.

See Sections 277.29 and 279.6, 1966 Code of lowa, and opinion of
the Attorney General appearing in the'Report for 1944, at Page 39.

In answer to your second questioﬁ, in view that the foregoing
election is vdid, there is ne necessity for an;vering your Question
No. 2. | o , :[‘ ‘ {-; -
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First Assistant Attorney General
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ROTIREMENT FOR SCHOOL TEACHERS: Ch. 972 and £8 294.%, 2S4.9 and
294.10, 1966 Code of Iowa. Any school district in the state school
system may establish a pension system under the provisiong oI
§§ 294.8, 294.9 and 292.10 and 2 membership therein will noct ke a
bar to membership in IPERS, being Ch. 97B. The word “"teachers" used
in § 294.8 means a teacher under contract.
December 7, 1966

Mr, Paul F. Johnston
Superintendent of Public Instruction
LOCAL
Dear Mr. Johnston:

Reference is made to your letter of October 19 in which you

-

sukmitted the fZollowing:

"This department is in receipt of inguiry

munity School District of - Duvenporb relati

establishment ¢f£ a pension system under
to 294.10, Coce 1%2G86.

Y
w
’e

"Theilr guestions ar

. ,

from the
ve to

sections 294.¢

. ¥Whether a school éigtrict may establish
its own pension system under sectieons 234.8 Lo
29@.10,,C0ue 1966.

wWhether cstaplishue of such a
Jeoaurcl 2 the memnber’ status in

ollary would ba the question whethex
wkst continue in IPEES.)

l\)

& mamisaey

such system

3. Whether the term "such teachers® in iine ©
of subsection 1 in zection 294.8 is restricted
to teachers currently under contract, or wiheth
it includes ‘teachers on leave'! an1'§art-t¢me
teachers? and whnthe: it refers to an absodolute
aajority of all gualiiving teachexs or to &

majority of

those voc1r

66-12-3

of

-
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“The Davenport school boar
with the Bmployment Securi o
indicated in the enclosed letter
Commission's recommendation that 2 Of
your office be obtainec on the question.

"Preliminary secarch of the statutes indicates
cha sion either

e 5
t there is no specific provi i
ptexr 284 or Chapter 97B which woul

e
Cha hict preclude
or exembt membars of a local system established
under Chapter 294 from simultaneous membership
in IPERS. . Such specific provisions do exist

for federal civil service (section 978.68),
judicial retirement {(section 973.6%), fire and
police pensions (section 411.3), and peace offi
cer retirement (section 97A.3, subsection 1l).
The existence of such specific exemption pro-
visions for other retirement systems may indicate
legislative intent that there should be no such
specific exenption in the case of a2 system estab-
lished under Chapter 294.

YWith reference to Davenport's third guestion, it

would appear to us that the majority of teachers

contemplated in section 294.9 (1) would be a
najority of the entire number gualified for mem-—

bership in the pension system at the time tne
vote is taken.

“*¥Your opinion on the three questions 1s hereby
requested.”

Also attached was a copy of a letter to you asking for a definition
of teacher as used in the foregoing statute, Sections 294.8, 294.9
and 294,10, in the event the answer to your first two guestions

was in the affirmative, specifically, they desire to know "if more

than one per cent is to be assessed, a majority of the teachers
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