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STATE OFFICERS AND DEPARTMENTS: Vacancy in Commerce Commission,
§h74.2, 1962 Code of lowa. There being no statutory authority for
filling a vacancy in the extended term of members of the Commerce
Commission, resort is haq for the purpose of filling a vacancy in
that period, to §474.2 of the Code of 1962, and such appointees
are subject to confirmation by the Senate.

January ik, 1963

Mr. Carroll A, Lane
Secretary of the Senate
LoCaLlL : ‘
My dear Carroll:

Reference is hercin made to yours of the 22nd, inst,, in
which you submitted:

"} have had a request from a member of the Sé¢nate
for an opinion from your office as to whethar or
not Mr. Waldo F. Wheeler's appointment as a wmamber
of the Jowa (ommarce Commission nesded to be con-
firmed by thg Senate,

In reply thereto, | advise that in tha transition of the
Comrnerce (ommission from alective to appointive,office, the method
far‘Ffl)ing & vacancy therein during the extended term is not
_specifically provided for. On the other hand, there wes 2 repeal
of %39.13, Code of 195H, whiﬁh.h&s provided for the eéégz?gn of
such members, and there was also e rzpeal of $474.2, Code of 1958,
and 8 substitute provided for such section. While %69.5 may be
aveilable for the mathod of filling the vacancy herg under con-
sideration, the term of any such appointee under that section
cannot be defined or Timited under any statute. In that situation,
the substitute for $474.%2, Code of 1958, enacted by the 58th G.4.,
Chapter 319, in force July &, 1959, prsvidesAtg; only methed of
filling & vacancy occurving after July &, 1959,

in that situation, we acgept such statute a3 the only statu-

tory method of Filling this vagancy. We are of the epinion,
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therefore, that an appointment made under the Janguage of such
substitute enactment, bsing now 5474%.4, both the original and
vacancy appointments are subjoct o confirmation by the Senate.

Vary truly yours,

GSCAR STRAUSS
First Assistant Attoernay General



TOWNSHIPS: Purchase of fire equipment, Chapter 359, 1962 Code of
lowa. There is no authority under the provisions of Chapter 359,
Code of 1362, to levy @ tax upon the taxable property of the town-
ship in order to provide fire equipment for a part of the township.

January 15, 1963

Mr. Heary L. £iwood
Howary County Altorney
frescn, lowe

bear WMr, £lwoesd:
Reforence Is hereln made Lo your recent latter ia which
you submittes the following;

“We have in Howard Lounty @ towaship divided Inio
two parts, This township Is celled New Oregon.

fach of thesa two parvis of this township are re-
farred to 8s Hew Gregon 1 and daw Oregon 2. The
part vonsisting of Hew Jragon 1| consists of 36
spctions end Mew Dregon & consists of 18 seanions;
both of thess parts of this one township hsve one
sgt of Trustees. The part of Hew Oregoa Township
veforres to os Jew Oragon I desires to purchass

any maintain a Flire truck eng fire Tighting equip-
ment in sccardancs with the procedure as set forth
in Sections 359.42 to 359.45 of the 1962 Code of
towa. Thasa township trustess <o oot want to follow
the procadure ay outlined in chepter 3574, The
specific guestion that has arisen is this -+ Whether
or not under Section 353.42 of the (opde the township
trustees of New Oregon Townshlp cen be permitisd to
divide New Dregon Township inte & sgparate args for
tha purposs of submitting to the voters of that arse
the guastion ‘whether or not the township trustzes
should levy &n annuel tex for the purposes of pur-
chasing & fire truck ang firs fighting sgulipment'.
Bnly the voters in the part referrad to &s Hew Oregon
2 desire to aeguire a flire truck in sccordance with
Suction 359.42 to 355.4% and the votsrs residging in
that part raferreg to a3 Hew fregen | desirg not to
bocome invelved in this matter. .

9] am awarz of the facut that under Chapter 3574 that
a portion of & toenship can be used ss & benefited
flre dlstrive, howavar, ths township trustaes do nog
wish to follow the procedure as putliines in that
chapter. Thay, instesd, would wish te divide & pore
tion of this township o5 stated and acquire a fire
truck and fFlre zquipment in esctordance with Ssctiopns
353 .;'32 213 5;5? oé,f?) nvn



Mr, Henry L. §lwood wie January 15, 1963

In reply thereto, | would adviss that the statutory
power to levy texes for both th@'purﬁhase eng malntenance of
fire equipment is vested in the township &gustaﬁs'by 5359.43,
1962 Lode of lowa, which provides the following:

YLevy., The township trustees may levy an
annual tax not exceeding one ani ons~half
mills on the taxeble property In the town-
ship, without the corporate ?imits of &ﬂ?
city or town which may be wholly or partially
within the limits of the township, for the
purpose of szrercising the powers grented in
section 359.42, when so authorized by en af-
firmative vote equal to at lsast slxkty percent
of the total votg cast for and against &
proposal therefor av sn election held pursuant
Lo section $9.44, However, in any townsihip
having e flre protection agreement with a
special charter clity having & paid fire de-
partmant, the township trustees may levy an
annual tax not axcegding two mills on such
taxable property for such purpose, when 30
sutherizaed by an affirmative vote agusl (o

at legast sixty percent of thz total vots cast
for and against & proposal therefor et an
slection held pursuant to section 353.44;
provided, howevar, that if the levy of an
annual tax not excegding one and one-haif
mills has been authorized in such township
pursuant to this section prior to Jenuary |,
1959, no new or additional election shall be
required in order to suthorize the township
trustess of such township to levy an annual
tax not esceeding two mills pursuant o this
section, !

By the express terms of the foregoing statute, (he power to
make such lavy by the trustzes is limited by levy upon the tex-
able propaerty of the township outside the Timits of & city or
town within the limits of & township. The power to levy by the

touwnship dogs not include the power to levy upon the taxabls



Mr. Meory L. £lwooe | ~5- Jaruary 15, 1963
prepsriy of 8 part of the township., Yo so conclude wouls violate
funvemental rules of statutury construction

{i) Thet courts cannot supply cnissions In statuies,

{2} Hor wmay such statules be amended by judiciel con-
struction,
Both of thesz rules sre hare epplicable. 3ee Callaghan's Dlgese
auppl

spnt, Volume 5, pege 40, title Statutes.

in my oplnion, the pertinant sections of Chapter 355, {oge
of towa, 1901, o not suthorize o clvision of townships in order
e provige esquipment for ong of such givisions.

Yery truly yours,

QELCAR BTRAUSE
First Assiscent Attorasy fsneral

28 s



STATE OFFICERS AND DEPARTMENTS: Time of salary payments. &

Code of 1362, section 79.1, Code of 1562, isuzogc;rned Qiéggégé
amount of statutory salary payments to state offigers and employees
and not with the time of payment of such salary paymants. Salary ,
can be paid in equal monthly or semi-monthiy payments, at such time
as may be determined by the Comptroller. ' '

January 14U, 1963

Mr. Marvin R, Solden
State Compirolier
Lod¢ sl

Refurence 15 hereln made 1o yours ofF regent dets, in
which you submities the Following:

e call your &

artention to 3ecyien JH.1 of the
Coda of lowa, 1962, which states in part:

wr7a 1. Sasleries speciticaelly provided for in

an appropriation fAvt of the genevrsl assembly
snail be in Tieu of existing statutovy salariss,
for the positions provided for In any such Aci,
andg all salariss shall be paild In sgual monthly
oy seml-monthly iastalbments ane shall be in Tull
compessation of all services, excgpt as otherwlse
exprassly providesd ... °?

“de note thel tha {ode states, 'eguai monthly or
somi-~monthly Inscallments,' ¢ has been ths pro-
cedureg o pay gensrally on the 15th and the last
dey of thy month. With the possibliity of cen-
tralizing the payroll procadures, we ralse the
following gusstion:

“Would It be possible to pay on dotes other than
the {3th aend the last of the month, such as the
Sth and the 20th:"
iy raply thereto, | would advise that there 15 0o pro-
vision in the Code Tixing a8 time for the payment of salaries of
stote officials or employess, nor does there appear to be perti-
nant autheority otherwise, The words of the statuteg, to-wit:

Ygalaries shall be pald in egual mentbly or
semi-monthly installmenis?

is concarned wlith the asmount of the salary peymants ang not with the
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Therefore, the vime of payment of such salarles has no
statutory cirgction anc may by peid in egual monthly or sawi-
momihly installiments st such time as discretion may cictete.

Yury truly yours,

GSCAR LTRAULS
First assisiant Attorney Qemsral
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STATF GFFICERS AND DEPBRTMENTS, SCHOOLS, $2B86A.5, 196% ZTode of lowa,
reimbursement by State to School Districts.” The reimbursement to
school districts provided by 3486A, Code of 1962, may not be made
plecemeal and .the duty of payment thereof by the Comptroller as

soon as possible means administratively possibla.

February 28, 1963

Mr. Marvin R. Selden, Jr.
Comptroller of ths State of lows
Lo C AL

Pear Mr. Ssiden:

Reference is herein made to yours of the.lst,inst., in which
you submitted the foilowing:

“Your attention is called to Seci:on 280A.5, lode of
fowa, 1962, which reads as follows:

Wi2B6A.5  iInformation furnished by school district.
Ar the civse of esach school year, but not later than
July 5, the jocal distriet shall supply to the state
department of public instruction the information re-
guired for calculation of the amount reimbursable o
the district. For any day student who has been en-
roliad on a tess than a full school-day basis, the
‘reimbyrsemant shall be calculated proportionately to
the portion for which he is enroiied as shall be
detarmined by the state department of public instruc-
tion., Forms Tor this purpose shall b2 supplied by the
srate department to =2ach schooil district not later
than June 1. After all claims have been caicuiated
and validated for accuracy, the depariment of puslic
instruction shall certify the same to the statz comp-
troller for payment as soon as possible. In avent
that the amount appropriated for reimbursement of the
schooi districts is lnsufficient to pay in Tull the
amounts to each of the school districes, then thsa
amount of sach payment shall be reduced by the stiate
comptroller in the ratio that the total funds ap-
propriated and available bears to the total amount
certified for reimbursemsnt. All funds received or
to be received under the gprovisions of this chapter
shall be taken into account and considered by each
school district when astimating the amount requlired
for the general fund.®

e respectfully request an opinion on the following
questions:

“1. Can a certain percent of cach ¢lalm be pald at
one time and the balance at a later date?
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"2.  If the payment of ¢laims cannot be spllt, when
do the clalms have to be pald?

#i, {f payments on the clalms can be split, when do
th& payments have to be made!"”

{1} in answer to quastion Ho. 1, | would advise that these

claim

757

cannot e paid ip plecemes!.
{(2) In answer to your guestion No. 2, | would advise that
in my opinlon the words “as &a@n.as possible in relation to the
duty of payment mean administratively possible for psyments to
ke made.
{2) in view of the foregoing answer to your guestlons, answer

to quastion No. 3 is not required.

Vary truly yours,

OECAR STRAUSS
First Assistant Aftorﬂay General
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STATE OFFICERS AND DEPARTMENTS: Highway Commission Budqet Lag% - S,
1;65 Code of |cwa. The Highway Commission, by reason of Chapter 57, .
59th G.A., including the Highway Commission within the provisions of
Section 8.2, Code of 1962, became subject to the budget law contained

in Chapter 8, 1962 Code of lowa.
February 6, 1963

¥r, Marvin R, Selden, Jdr.
tomptroller
Lo T AL

Daear Mr. Selden:
Reference is herein made to yours of January 14, 1963, in
which you submitted the following:

"Your attention is cailed to Section &.2, subsection
I, Code of fowa, 19€2, which reads as follows:

wig.2 Definitions. When used in this chapter:

1. The terms, “department and establishment” and
"department' or Yestablishment”, mean any executive
capartment, commission, board, institution, bureau,
office, or other agency of the state government, in-
cluding the stete highway comnlission, except for Funds
which are required to match fTederal aid allotted to
the state by the fedsral government for highway special
purposes, and except the courts, by whatever name called,
other than the legislature, that uses, expends or re-
caives any state funds,' (Underlining ours)®

“The portion underlined above was the Act passed by
the 59th General Assembly, Chapter 57.

"Your attention is also calied to Section 213.5, Code
of lowa, 1962, the first paragraph, which reads as
follows:

"1313.5, Biennial appropristion--budget. After June
30, 1939, expenditures by the state highway commission
under saection 213.4 for the support of the comnission
and for engineering and administration of highway work
and maintenance of the primary road system shall be only
on authorization by the general assembly,’

"We respectfully request your opinion on the following
b
questions:

“1. With the additional language added by the 59th
general assembly to Section 8.2, subsection 1, can
departmental expense dassifications be now budgeted

by the general assembly through its appropriation bills,
with the only exceptions being these in which federal
matching funds are allotieg?



et

Mr, Marvin R. Seiden, Jr. mi=

“i. Does the laenyuage In ssetion 313.5, relating
to ‘englnagering and administretion of highway work'
and '‘maintenance of Lthe primary roag system' in sny
way limit the budgeting of the deparimental axpense
a?caunts to thesa two specific scoount classifica-
tions?

13, {Lan the gemeral assembly in gnscting ihe appro-
pristion Bills for the 1363-65 biennium, budgét such
icoms as {(but not Timited to) traffic weighing opera~
tipns, bullaings and grounds, property and cgqulpment,
ingspection servioe, escort service and lagsl services
ingluding VTitigetion, assuming no fedaral maiching
funus?

oinpe this is of lomadiale importance 10 us in the
preparation of the Governor's budget and subseguently
the srgciment of approgriations by the general assembly,
wo would eppreciate your fwmediste consideration of
this request.”
in reply thereto, ) advise as Follows.
{1} The enswer (o your gugstion | is In the affirmativa.
(2} Tha answer o your question ¥ 18 in the neyative. The
Section nwrbared in the gusstlon bes hesn iopliedly ropesied by
the action of the 59tk General Assembly, Chepter 57.
{3) The answer to your guestion § Is in the affirmstive.

Vary truly yours,

BESCAR STRAUSS
Firsy &ssistant Atiorney General.



STATE OFFICERS AND DEPARTMENTS: §107.1, 1962 Code of Iowa
Appointment to Conservation Commission: by Governor . The
Federal Rural iail Carrier is a Federal officer and, therefore,
1nellglble to hold office on the State Conservation Commission.
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Honorable FReed Casey “lm March 24, 19032

ligible to a seat in either house of the assembly. In

®

holding that the defendant, & rural mail carrier, was an
efficer, the Supremwe Cgurt of North Carelina, in reversing
28 contrary holding by the lowexr court, statsd:

"By refasrence to the postal laws and regulatiocns
of 1413, it will be cenn (ssotisn 718) that rural
carriers are appointed by the postmaster general;
that they are required to take an eath te¢ sunport
the Constitution (section 722), and to execute a
wond to secuzre the faithiul perfurmance of their
Juties (section 723); that the ocath is refarred to
as an offizial ocath {section 722), his dutles are
designated ss official duties (section 752}, ang
mantion 1s made of the ¢fficial character of the
carrier (sectlon 740). His term and his duties
are fixed by law and not by contract, and ine duties
are continuing and not intsrmittent and affect the
public generally. They are defined to be:

£

1

"It is also provided in secticen 741 that a rural
carrier shall rnot hold any state, county, municipal,
or township office, which i1s a prohibition usually
imposed upon officers and not upon smployees,

1 ahd W
o

The rural mail carrier is, a: we havé seen, appointed
by the Postmaster General, 2 member of the Cabinet and
the hgad of his department, and therefore comes within
the classification of officers outlined in the Censti-
tution, as construed by the Suprems Court of the United

States, and this pesition 1% not in ceonflict with

State v. Boone, 13E n.C. 1194, 4485.0. 395, in which 1t
was held that & carrier of mails operating upen a siar
route was not & public officsr, because the mail carrier
in that case was ovcupying his pesition under contract
with a contractor of the governmeni, and not by the
appointment of the ‘héedd of any depariment of government,
as is the rural maii csrrier.

"It was neld in U,8. v. #MeCrory, %1 Fed, 299, 33 C.
C.A. 512, that a letter carrier sppsinted by the
Fostmaster Deneral was an officer,



Honerable Heed Casey : -3 Yim

“4e are therefor of opinion that his honor was in
error in holding that a2 rural mail carzier is noi

&

i
n oofficer.”
The laws and regulatlions referred 1o ths foregeing case in
force in 1913 are still substantially in force and effsct

and appllicable to the situation under consideration., Fosztal

laws and regulatlions a compllatien in 19485 appearin

latest such publication, provides thail rural carrziers are appolnted

Ly the First assistant Postmaster Zeneral |

@
v

&

ction 137.13)

and are required to take an oath to suppoert the constltution

{Section 13%.4) and they are also regulred to exscute a bond
to insure the perfermance of their dutles. {$Section L35.15) |

Under the terms of Section 135,27, they are precluded from
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excepitlons not applicable hex

herefore, on the suthorlity of the
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advisze you thet a rural mail carrisr is a federal ofificer and
ineligible to hold membership in the State Consexvation
Commisselion.

Very truly vours,

». |L“ ™

).\ f" : ey
airbt Assistant Attorney Ce werax
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CITIES AND TOWNS: Publication of Town Council proceedinas, $368A.32,
1962 Code of lowa. Whare there is a newspaper published in a town,
the proceedings of Town Council of that town is required to be
published therein pursuant to $368A.3(3), Codeof 1962.

March 13, 1863

Mr. Jemes VanGinkal

Cass County Attornoy
Atlantic State Bank Building
Attantic, lowa '

Dear Mr. VanBinkel;
This will ecknowladge recaipt of yours of the Jth, lInst., in

which you submitted the following:

"The Town of Wiota has an actus!l population of 184,

"The newspaper which serves Wiots is asctually
printad in Anlta, lowa, and has & Wiota Naws Sectien.
The newspapers which are distributed £o residenis

of Wiota and surrounding ared are brought from Anite
whara they ars srinted to Wicte and mailed through
the Wiota Post Office. The postel faess arse paid at
the Wiota Post Office for this mailing., This prose-
dure has been followed for over two years.

— “The Town Council of Wiota has heen of tha opinion
~ that singe their popuiation is less then 200 they
warg complying with the law by posting their council
proceedings in thras public places.

YThe statute involved in the sacond portlon of spera-
araph £ of Section %888.% roads as Follows:
AR

"3 The provisions of this sub-section shall be fully
applicable in towns In which & newspaper .is publlished
or in towns of 200 population or ovar but in all other
towns the posting of such statement in three public
places shall be sufficlent complliance herawlith.’

"{ have read the oplnions dealling with what constitutes
publishing & newspaper and you can assum2 thai a
ngwspapar is published in the Town of Wiota.

“The guestlon then remains, is posting of the aouncil
proceadings ip thraé public placves compliante with the
portion of the statute above guGted.?
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In reply thereto, | advise as follows{

It appearing from the foregoing that Wiota is a town in which
a newspaper is published, and thus within the provisions of the
foregoing clited statute, the Town Clerk is required to publish the
council's proceedings in accordance with the provisions Qf'§368A.3

(3), Code of 1962.

Very truly yours,

OSCAR STRAUSS
First Assistant Attorney General

0S:la



CCUNTIES AND COUNTY OFFICERS: §39.18, 1962 Code of lowa, §43.8 and
§69.2, Code of Iowa. A member of the Board of Supervisors may not

by way of a leave of absense from the board serve as county engineer
and a member of the board who resigns from his office as supervisor is
still eligible to #¢tf the office which he was elected beginning one

vear following his election may resign from the office to which he was
elected not within the fact that he has signed an affidavit that he will
qualify for the office if slected

April 9, 1963

dr. Howard 8. #enger
County Attorney
Framont County
Hamburg, Iowa

Dear Mr. #Henger: |
; S i A
This will acknowledus receipt of vours of ths & and
3 E z P -3 = i~ 9 . ‘* N >
the 29 in which you submpitted the followlng:

"y tounty engloepy resigned §ha‘fa§a§ %§§t3§§

thig month, his resignation fo@ﬁtiymﬁ?géx 1oL o
To date the board has besn unablé teo find a%fw%%%-

‘ for the county engineer, however, §ﬂ§~&£@i;raﬁ
wers 9f the Board of Jupervisors is 8 xeglstered
nplnesr and ﬁu%liﬁi%ﬁqgﬁ§At?% Job, ?4.:@ﬁi”$“1@§¢;
le: Lan thls mewber of the boaxd po %§§n;ﬁﬁiqmﬁr

of sbsence to wezk for the counly &?,ii?%ﬁﬁwffgugﬂ as
until a guallfied man can be hized and thon - retuzs

2 member of the board, 3

Fi

. 3 i U9y ko p I TP o 4
5 mowber of sur Boeard ﬁz-uawfgfgfmﬁgaia;tzgmﬁiizﬂgﬁ
Eznzarg 3?%, 1964, If ihis mowber should now resiygn
from hi

5 pffice would he be ali@iaiaAta g@@l%fzwaﬁgﬁﬁh
sexve Yor the ters for which hée was elected coummencing
Jamaary lst, 1884, '

%&% 2 present ménber of Ehel3@&3?ﬁgfhﬁzgﬁigiiggsiggzé%gtalv

irom his present term and alwo resign effective immediatels

gggg giz igxm Ffor ahileh he was elected and which Cummences

January and, L9647%°

In zeply therets, I advises

L. 1 am of the opinicn that a meaber of ithe Board of
Supervisers may not take a leave of absence from the board to
accept an appointment end serve as county engineer until the

r11led nevmansntly. He weulé be scoupying two
position can be filled pepmanently. He wolic p# SCTUPYLIng
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incompatible offices at the same time.

4., I am of the opinlon that a member of ihe Beard of
Bupervisors whe resigns after election to the office of
Supervisor for the term beginning one ysar after glection
iz still eligible to fill the office to which he was elected,
Jectlion 3%.1:, Code of 1962, makes no distinction between
a memper of the Beard of Supervisors and a non-member thereot
in conngction with the filling of the office of Supervisor
pne year afiter hls slectlen and prisr to qualifying.
3. In so far as the power of a Supervisor-elect to
resign from the term for wnlch he was elected beginnlng Januery
2, 4964, I would advise:

The following Iowa Code Frovisions should be recegnized
a8 periinent to the pr@ble& at hand:

"Section 43.1% Affidavit by candidate. Every candidate

shall make and file an affidavit in substantially the

$ame Lorms

I am nominated

#5%Y furthermere declare that if
such officer.”

and elected I will qualify as

"Sectien £%.% what constitutes vacancy, Every civil
office shall be vacant upon the %appeniaﬁ ot eit her of
of the follewing events:

{4} The resignation or desth of the incumbent, or ef
the Qf;iﬁ@?**ﬁl@ut bhefore gualifying.”

a

The obvious problem posed considering these provisiens

o

together L that the cendidate agrees in the requlred &ffidavi



G, 1963
Mr. Howard B. wWenger April 9, 9

that he will quallify as such officer but 2t the same time his

)..u

e
resignation as an officer-elect befeore gualifying creates a

vacancy. Jyon 2 search of the suthorities i1 appears that this

same problem has been previously faced. Thus, in $tatg v. Hamilton,
3@ Mev. €18, 111 Par 1026 {1$10), where the candidate had

agread to qualify it was held that because of the afflidavit he

was precluded from resignatlion. However, it is impartant to

point out that thers was ng provisioens appearing in which resignatioen

would censtitute a vacancy. 1In Elswlck v, Ratliff, 166 Ky. lag,

179 89w 11 (1%1%), where an affidavit to the same affect was

glven and where a provislen was made for the creation of 2

ot

vacancy by resignation the sourt held the candidate could with-

wy

draw and stated a 179 8W page 12 in regard to the contention

nhat the affidavit prevented withdrawl:

#But such is not the efiect to be given to that statute;
it was only for the purposs of requiring men who sought
nominations to be in good falth at the time, and to
sincerely represent his waxty as its candidate at the
gnsulng election. t waa net Cﬂﬂt*ﬂpLdaﬁd by the ﬁga LUt
that a chanae in man' witu“tlwna betwasn August and
Hovenber should deOTEVﬂ nim of the right teo decline to
represent his party when change of conditicns or circumeances
iri his cpinien auvthorized it.” :

&

Thus, baﬁed‘upon these authorities is my cundélusiocn that not
withstanding the tandidate agrees to qualify if elected any provision
existing for creating a vacancy where an elected candidate resigns
pofore gualifying, the right of the elected party to resign prier te
gqualifying January 2, 1564 is preserved.

Very truly yours,

USCAR STRAUSS
First Assistant Attoerney General



CONSTITUTIONAL LAW Ch. 79.1, Code of Iowa, 1960 OAG 189-Amount
of vaction per each employee. State Employee is entitled to

a vacation with pay at the termination of om year of employment,
at the termination of 2 years of employment, and at the termination .
of 10 years of employment and such right may be exercised prior

to the anniversary date as authorized by the head of the Department.
Persons working 2 or 3 hours a day are not entitled to a paid
vacation.

May 31, 1963

Direchor

Lear Hims
Aeferencs hepelsn made o voure of the § ult, in which
you subzitied the follouwing:
"non zﬁqﬂ est of 4w, &irﬁdﬁﬁg’§ifﬁt 4 Liorney
b“ﬂ@ial T have resuwomiiied certalin T mbove

mentioned guestiens, which x@ﬁﬁevﬁ*h&L“ ?ﬁﬁuﬁ‘“ MOXH
spaciflc dnformation.

L. uﬂﬁywﬁk o1y Lode of lowa, std palates in

cart as follows: 511 employees of the stato--
are granted one werk's wacation afiter onw R Yy
waploymant and two weoek’s vacation azgggw g
aﬁ%@ﬂd and through the tenth yeay of smpioyvmn
and three wesk's aftezr the tenth and all sub-
pequent years of employment, with pay. Said
vacations after the fizst complets wear of smpl
ment shall be gxa&tada‘ 1 aiaam mf grndvarsar
date, ai the discretlon and convenience of the
héaﬁ of the ueamraﬁen,, agency, oy comnission.

The Gua %%&w 3 2 phyese

'xﬁga“dlau AT Bploves
aftar compls ﬂg G B

iqk Ainto t SR apd 41 sl

employes p s ?Sw ; date, #a 8 Zng yeay

9; mw@l“‘“%ﬂ& to Lwn wa@&‘w vasation o, (B} would the
wove wﬁﬁl”?@ﬁ Le ?@Quia&h 1o walt before taking nds
a”auiuw *ili after he bed completed bhis sscend full vess

It w@uiu ap a8y that the gnxa&a&l»gy used in this section
ia somewhat awbiguous., I vefwr spescifically that in sach
inatanc@' lere ﬁe@arana% &i_maae L vacsiion bm?iﬂu, L
wepd 'gfter’ is used, which would indlcate that in esch
instance ihe ewployes ia weqairaa 1o complete the specifid



{;‘-- Eo {.}anel’” . A -2-

May 31, 1963

required years before eligible for that particular
vacation period. However, on Pabe 219, report of the
Attorney Generdyl9ed, your notation is made as regards
vacations for state emplovess. '

'Head of depariment, commission or agency of the state
of Towa may allow smployee vacation prior to the
anniversary date, provided employee has completsd one
full year of employment,' ({Gill to &'Connor, State
Tax Commission, 3-24-60). #60-3-20.

1t would appear that an employee under the above inter-
pretation would be allowed two week's vacation anytime
after or anytime prior te his anniversary date,

I11. #Heference is made to a ruling relative to
part~time personnel and their regular :
entitlement vacation time (Attorney CGeneral's
Cpinicon, Pg. 189, 1960).

This reling deals with part-time employees who have worked
less than full time as a state emplovee., There are some
departments of the state who have for a number of years,
due to insufficient positiens cn their Table of Crganizat~
ion, emploved personnel on a temporary status, who have

for all intent and purposes, been amployed full tiwe, that
iz, persons who have worked five days per week for a fifty-
two week year, continuously. They are, however, and have
for some time, been classified as tamporarvy emplovees.
wWould these people be entitled to vacation rights with pay?®

[

In reply thersto, I advise:

In answer teo the proklems pressniad by part I your atisntin

directed to 1960 0aG 21% which you referred 1o and which states:

"The last e¢entence of ihe statute {479.1) above sel oul was
added to the law by the 58th General aAssembly and clearxly
ee¢tablishes autherity in the commission or head of depart-
ment to allow an employvee who has completed ong vear's
employment his vacation prior te the vccurrgnce of his
anniversary date.

hug, in answer 1o youxy specific question, the commission
or head of the depariment, in its discretien, may allow X
his vacation prior to his anniversary date."



“Mr. R. E. Conner -3= May 31, 1963

More specifically, it appears that an employee is éntitled
as a matter of right to a vacation after one year of service, after

two years of service, and after ten years of service. However,

.

after the first year of empleyment, this right may be exercised

by the employee and a vacation taken prior to the anniversary

date of employment in any vear if the head of any department or
agency of government at his convenience and discretion authorizes
a vacation at such tims.

In answer to the problem presented by part II ir your letter,
1960 oAG 189 should be examined carefuily. The situation and
question presented by that opinion were as follows:

"Are regularly empleyed part time vecple legally entitled
to vacation time? The following two cases illustrate the
problem: -

YA person has worked a number of years giving about
one-fourth of his time. Another person is working -
one-half time and has so worked for twoe vyears.

YAre these two employees entitled to vacation with
. (o]
pay?

Appling Section 79.1, the question was answered ag
follows:

"This statute does not expressly provide a vacation allowate
with pay for these services. However, its terms and previous
legal interpretations thereof preclude implication thereofy-
Among these is the assumption that a year iz a unit of

time conditioning an employee's right to vacation with

pcay and the amount cof the vacatlion 1s measured by the year
unit of employment. More particularly, the day that measures
time under the statute is a 'calendar day and not a working
day.' See 1924 Report of the Attorney General, page Z28.

A calendar day is a day of twenty-feur hours. A week under
the statute, therefore, plainly consists of seven calendar
days. A week 1s seven consecutive days, ordinarily beginning
with Sunday and ending with the following Saturday. See fgrds
and phrases, Volume 45, page 12 et seg. In other words, a
vacation day is a calendar day. An employee working two hours
or three hours, if entitled to a vacation at all, would

under this interpretation be entitled to a calendar day

with pay. The anomalous character of this conclusion is
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WEL . 33 . .
lseo B C%f%gle§3 Rellef--5§598.23, 595,19 g 505.]
and entitled to cqiqS8eTan born bigamously b -
veteran is di:goigéglerg Relief where the zi i
: ! and he is ’
mother of the child., See Sectigsgrégg fg gﬁ

8, Code of
legitimate
rst marfiage of the

mmon Law to the

1962 d 598.23, Code of

June 27, 1963
Mr, F. P, Patterson
Secretary
teldier's Bonus Board
LoCAL
Dear #r. Patterson:

This is in answer to your recent question in regard
to Soldiers and Sailors Relief inm which you asked:

vjohn Jones, wife and three children

living in Iowa. OUn January 4, 1963,

Jones goes to Montana and marries

another woman., On January 17, 1963,

tte second Mrs. Jones hae a baby. On

February 28, 1963 Jones and his first

wife are divorced. -dWould the baby

born tc Jones and hkils second wife be

a legitimate child?”

In response thereto I advise as follows:

The issuve of a veolid marrisge ave illegitimate in the
absence of a statutory provision declaring such lssue legitimate.
10 ¢.1.5,, Bastards 52, In Iowa a bigamous marriage 1é vold
and unless it was mistakenly belleved that the first spouse
was dead, the issue of the void marriage are illegitimate. &ee
Iowa Code, 1962, $§594.23 and 595.19.

However, a bastard may be legitimized in Iowa undexr the

authority of Iowa Code, 1962, 3595.1l% which provides:



Mr. F. ¥, Pattersen -l June 27, 1963

*B%%. e lesue legﬁt;mized. I1lisgitimate children
h@ca;a legitimate by the marriage of thelr parents.”

slthough never decided in Iowa, the marriege contemplated
by #89%.1% in other states has been held to wmbr&ce a CommnLn-
law marrisge as copizasted to the statutory, cermonial marryiage.
Todd v, Dowsan, 5% Ry, 137, 147 &S.4. @3 7L (1941), and belzoe
wa Faires, 379 1il, 195, 3% w.E, 2 990 {1g42),

In lowa o G&ﬁ%@ﬂ*l&w marviage is recounized as a valld
mayg;ggﬁ could pessibly pe established whare the partles cohabit
after the {irst marriage is disselvad elther by death vr by
diverce. 11 D.L.R, &4, In additlen {he lowa lwgislature

2% provided in §595,19{4) as fellows:

*3@%.1% Void darsiages. _gaxrzag&s netwesan
he following persons ﬁﬁal& be veid:

& B W

4, Bsiwesn persons exthﬁr of whom has a
nusband or wife living, but, if the parties
live and cohabit t«g@tﬁﬂ” after the éeath
or divorce of the former husband or wife,
such marriage shall be valid,v

Thus, 1t is @y conclusion that the demand of §295.18
has besn satisfied in this case, that the cevhebltation of
Jopes and his esecond wife folleowing tne diveres validated
thelr otherwise bigamous wmarzlays, and thersfore the ohild bomn
to Jenes and nie sevond wife is lﬂﬂithﬂﬁtﬂc

V@ry truly yours,

CBUAR BTRAUSS
Fizet sssistant sntqrnay Genaral

ARER B e



TOMISHIPS: Power is limited

to cities so fax as fire protection

15 concerned to joing action withgﬁih'r cities,

TEAED. Loy 3074.9, Code of 1owa,
@ther agencies of government for
joint actions with oiher cities,

towns oOr tawnshwgs.
o far as cities to join®
fire protection is limited to
towns, or townships. Action

Swintly with fire districts established under the provigons of
3%7A, Code of 1962 is not authorized.

June 20, 1963

r. dali Lar L u&ﬁ“
ﬂa‘*/@t%;s% County stlorney
22 East Charles
Goelwein, Yowa

ﬁl??ﬂ’&fi ETE Tohwinen

\,«0 Wi

HMr. 3o
Dear By, Jehnson
Aeferense hereln made Lo yuwurs of the 22

which vou subnitied the followlng:

“Soeveral Townships In Favette and Clayier
GCounties are ﬂ"ﬂﬁéﬁylatinﬁ the argaﬁizat &n of &
fixw district under the previsions of Chapter
GJfﬁ, and several qmaﬁ%imﬂ& have ari&@ﬁ nert&iww
jng the procedure to be followsd in orgenizing
thie @imﬁxic%. :

in the first place, 4t is contesplatsd that the

cutrently established boundaries of ths Yelley
' &@ waed Yo oome
Thonagh

sy @l m@wnﬁhig 13
wwuzé b
W? -z'n g—

Comnunity School Dlstrict will
prise the proposed {,~%'ﬂiai‘
this ﬁi*‘tl’i%—‘t SutsE A 8 E{3
it woald apg@ar x*&ﬁ %uth 3 diatric?
proper unde ‘
and 3% ;ha %u@atﬁmna h@r@ &.
fact that the proposed fivs distgics wzia lﬁ~
clude the Ancorporated towns of Clemmost, Tlgls
B is‘%&i&f’@,

}Ai?i? E‘ k]

Seution &ﬁ!m.ﬁ provides that sn electioen shall
i,s@ coliod and that tany legal weter reeiding
N the district a8t the time of tbe glew ;
be entitled to vote,' This slection
far th& purpose of approving a tax levy, ang
for the » purpose of appolioting trusiess for tﬁﬂ
fire district. In ozder for the tax levy o u@
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. B. Jobnsoen -
June 20, 1963

approvad, 1t must carry by a fevorable wole of
50, SHectiva 368,13 prav*d@» that cliles and
Lowns shall bave the power Lo sperate 3aintig
"with any other city, town or &0wiﬁhip for the
purpose of maintalalng firve protection sexvices,
For this autherity o be grani&d, the proposition
must recelive a maJarxty vote in favor &;ﬁf&ﬁf

The questlions srising are as foellows:

1. Sectlen 366.12 glves cities the power
to Jein facilities with other cities,
towns or townshipes. There 1s no mentlon
made of jolning facilitigs with a fire
district. Can this szection be interpreted
20 allow citles 1o join facilitiss also
with a flre district, even though this
power is not specifically granted in the
Code Section? {dould the new 'Home Rule’
Statute a!iuw for & more llberal 1“te*nx@“
tation o this sectiong amﬁ winidd the
fact thal Chapt , A s
years after Chapter 38
prataiion of Bsoetion 3

T wa P ;

:ﬁ‘&m 3*&%&” bi;} @b@‘é%igﬂ‘ﬁ prhmﬁixurw M"; 5 i{‘y ﬁ'y’ﬁ"
that the answer to paragraph 1 15 aff z“ma;iwu~

e

Aa o Huast 'aﬂﬁ§&ié @1$sil£nw Lﬁ h@ld Lﬁ

) 3 &kﬁ %xmu ﬁ"xi’i? ﬁiw‘-@»
?h% ﬁ:ﬁpﬁ&ﬁ& fxra disirict

;n
R

G, most thers Le twe guestions submltied

to the voiers in the ing rated cltigs -
ong Juestlion propesed wnder Segtion X P ¥
as to whethsr or not the zity ﬁhﬂvld Join
with the flre district, and a second quasi-
ion Jnd&x Section 3974.9 calling for the
approvaes of the prog sosed tax lavy’

A

3. 1f the propesitlon congerning the jaining of
facilixiaa with the fire uiﬂtwacx zaiia to
carry by a majexity vote in any or all of the
above named towne, then are the votes cast




He, 3. G, Johnson | “3=

June 20, 1963
in these towns conterning the pwoposed
tax levy not caunted in zhe habulamlun of
voras ihroughout the entire district under
@G%ian Pq;a,% im determineg wmath&r or not
of the votes cast faversd ithe levying
of the tax?

There are several scheal di&ir&c;f that are plamning
to form fire distoicts undey & plan similar 1o this
ongy and of course, they are wﬂm@uﬂhﬁr&ng those
guestions with incorporated toens included within

i &fﬁ@ﬂ%@d ﬁﬁim&m? Thepefore, we w<"ﬁ certalaly
anpyeclate your 3mmm ste atteniion W this reguest,”

Le peply tnegote I would advise that Sectien 365,13,
Code of 1982 plainly llaits the power of the citles in se
fTar as fire protection is concerned @ jadnt actiim with
other sitles, towny, or townaships. ipscefar es such pro-
tection is concerned, this precludes clides frowm zoting
Jointly with fire districis sstablished under the provisiong
of Chapter 3374, Code of 1962, This conclusion is consistent
with the implications of Chapter 3574 that suth chapter 3574
goss not include within its terms witids end towny, Hee
ietter opinlons of this Dasarigent--one ilssved Moy &, 1954
te Mr. Harcld 3. DeRay, Uass Coupty Attemngy, and ong Lssued
Jaouary %, L99% w . Gopden L. winkel, K%&ﬁ%ﬁﬁ Camanty
Atterney. Coples of thess opinions are hérete atiached.
In visw of ihe forgolng, enswar 1o the vensining quesitlions

le net regquired,
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COUNTY AND COUNTY OFFICERS: §84 and 5 , 5. F. 402. #here there
are less than 5 nominated and the statute requires 5, a Vacancy
in office will result to be filled by geverncr. wWhere only four
persons are nominated for the office of District Judicial
gommlssgoae;, and the statue reguires the nomination of five,
there will be a vacancy in office to be filled 2y the governcr,

June 7, 1963

Hélen M. Lvman

Clerk of Supreme Court

LOoC AL :

Dear FMadam:
This will acknowledge receipt of yours of the hth

inst in which you submittad the following:
HSection & provides thag @&ﬁhvéuéiaiai(distréat
shall elect five electors of the district to the
district judicial nominating commission for terms
commentc ing July 1, 1963,

Section 9 gives a sample of the balioi, wiich
states 'Vote for (state number)!

1¥ & baliot is marked, voting for iess then
five, is It to be counted!

There are several Judicial districts which
have nominated only four.

if you should decideii would not be counted,

would we have suthority to have a notation printad

on the ballot that fiva nust be voted fori!

e reply therete | would advise you that the 0th
Goneral Assesmbly by Benate File 402 cfsared by Szetion 4
thereof, the District Judiclal Nominating Commission con-
sisting of 10 members who are officers, 5 to be appointed

o~

by the Governor and 5 to be elected by the har of each
Y ¥



Helen M. :Lyman R

Ty -, % g iy
Sune Ve A903

Judicial District. Section 5 of Senate File 402 provided
for the filling of vacancies in Commission. However, such
act fafling to define what constitutes a vacancy withfn its
terms, resort must be had to the géneral statut; providing
for filling vacancies in an office. This Section is 69.2
Code of 1962, and according to it, the failure to elect at
the proper election or to appoint within the time fixed by
law creates a vacancy in office. Thus, where there were only
4 nominated for fhese offices or any number less than 5,
the number: nominated, whether there be 5 or & or other such
number, only such number may be elected. A vacancy in
one office if only 4 are nominated results.

While thefe is provision in Sectfon 5 of Senate File
402 for the filling of the vacarfy in the Commission, such
provision does not include within its terms any method of
filling a vacancy created prior to the capacity of the
Commissions act as an official body. Thus, resort must be had
to Article IV, Section 10 of the Constitution investing the
Governor with the power to fill such vacancy.

Thus, in answer to your question where less than 5

candidates are nominated, the vote for 4 should be counted.



Helen M. Lyman =3 June 7, 1963

A vacancy resulting from the failure to nominate the fifth
candidate shail be Filled by the Governor,

! am of the opinion that you would have the authority
to place upon the printedfbaiiat that 5 are to be elected.

Very truly yours,

OSCAR STRaAUSS
First Assistant Attorney General

0S:do



STATE OFFICERS AND DEPARTMENTS: Power of Executive Council with -
respect to contingent fund -- S.F. 460, 60th G.A., 5519.7, 19.29,
1962 Code. The 60th G.A. in creating the contingent fund of
$2,000,000.00 omitted the provision comained in the 39th G.A. Act
that allocated from the general contingent fund of the state to

be made by the Budget and Financial Control Committee only for
contingencies other than for those concerning §19.7, 1958 Code;
therefore, powers previocusly existing in the executive council
under §19.7 have been restored. There was preserved and restored

to the executive council the July 30, 1963

power to provide for its use

from the general fund of the

state.

l’-ir . g\f . I:; - W@ l lratiil~ » 5 iﬁry
Executive Council of

Lo AL

€r
ioc

Dear #r. Wellman:

teference is herein made to yours of July 8th inst,, in
which you submit the following:

*In the past, whenever the Executive Council 1s in

nzed of funds, or when the Ixecutive Council is

asked to provide. funds for storm or fire doamage

to various State buildings, a sesolutien for these

funds is approved by the sald Council from the

Contingent _und gstablished by Section 19.7, Code

of Iowa, 1962, And the Contingent fuad, l%cklng

sufficient money, funds are set zside from ihe

General Revenue Fund of the State and credited

to the Exegcutive Council as provided by Zectlioen

19.29, Code of Icwa, 1962.

"ge would appreciate an cpinion as to whether ths

zaid Council still has the power to use funds in

the above manner.,”

In reply therete I would advise that the 359th General Asseimn-
bly, Chapter D1, provided that aA*ccut ns from the gensral Con-
tingent fund of the state would be made by the Budget and Finance
Contrel Committee enly for contingesncies other than those con-
cerning Chapter 19.7, Code ef Iswa, 19598.

This appropriation and its uses is contalned in a temperary
Act which expired July 1, 1963. The 60th General Assembly made

2 like appropriatien by Senate File 460 in terms as follows:



Mr. %, C. wellman , -

"S$8id centingent fund shall be administered by the
budget and financial control committee and allcca-
tions therefrom may be¢ made only for contingencies
arising during the blennium which are legally pay-
able from the funds of the state.”

This appropriation ¢f & twe millien dollar {3$2,000,000,00)
Contingent fund is withcut the provision restricting the area of

these othexr than contingencies covered by Section

&

its auvthority
19.7, Ceode of Iowa, 1962,

A @ resuli of this leglslsilion, I amad the opinion that the
powers previously existing in the Ixecutive Council under the pro=-
visicnsg of Section 19.7, Code of Iuwa, 1962, have been restored.
Thereforeg, the power of the council with respect to provid-

funds for 1is use under the Contlagent fund previsions of

52

Sectien 19.7, may be provided from the Geneyszl fund in the manner
described in your letter.

Yours very truly,

BTRAUSS
Assistant Attorney General

SER )



STATE GFFICERS AND DEPARTMENTS: Senate Resolutlon 2 of the 60th
ETA@ ig nelther & Senate Concurrent nor a Senate Joint Resolution,
but @ resolution of the Senate committing the Legislature and its
committees to function in respect to legislative matters without
fhe concurrence of the House of Representatives, snd, therafore,
such resolution does not constitute legislative acticn.

July 17, 1862

#Hr. Ailen E. Revbons, Director
Legyislative Rasparch Burasu
LogCALl
Doar Mr. Rayhons:
Raferance is herein mede to yours of the 18th, imst.,

conoserning Senate Resolution 2. 629th 6.A., which provides in part:

8¢ 13 Raosolved iy tho Eenagg. that the lagislative
ressarch comnitize deslignated by the Generil Assambly
creats & jeoint advisory gommittae of legizlators under
the provisions of chapter 2, fode of 19562, with com-
mitias nombers o be appointed by the President of ths
Senata.

BThae jeint advisory coomitise may with the epprovel

s che Presidont of the Bsnate and the Speaksr of the
House request the assistancs of Flve cducetors or ¢igi-
zans of the siate intergsied in higher educatlion. Such
Individuais shall be relmbursed for all expsnses incurred
in providing asgistanda o the advisory committese.!

The Resolugtion s nalther a Senate Cungurrent Resciution

¥
Cl

aor & Senate Joint Resolution, but a Resolution of the Senate commitiing

the Logisiature and its conmitiees and appointsss to fumction in

£y

respect to Vegisledive matters without the comsurrence of the House
of Reprasentatives. dam of thy opinfos thet such 2 Resolution is
ot # 2@%3&3&%§Vﬁlaﬁaiﬂﬂo Answars o your specific questions, there-
fora, ara not Fequired. |
Ev&n'zh@ugh‘:h§§ SCtinn expressed the gﬁﬁﬁﬁti@ﬂ_mflgﬁﬁ

Legisiature, this conmittee nas not besn created. in visew of the



Hr. Allen E. Rayhons | ~2= July 17, 1963

nonsxistance of such commitise, answar to your-questions would be

pramawura.
Very truly yours,

OSCAR STRAUSS
First Assistant Atturngy &General

P3:1a
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STATE OFFJCERS AND DEPARTMENTS: . Senate File 460, 60th G.A.,
House File 585, Senate Concurfent Resolution 29. Senate File
460, 60th G.A., amended §2.62, Code of 1962, with the result
that .both the Legislative Research Committee and the Legislative
Research .Bureau are financed by appropriation of $60,000 made
by the 60th G.A. and not by the funds of the Bydget and Financial
Control Commlittee. Section 2.62 as thus amended prevails over
Senate Concurrent Resolution 29.

Y { AT

B

Mr. Allan.Ea Reyhons, Director
Legislative Research Bureau
LocaAaLl
Dear Mr. Reyhons;
_ This will acknowledge receipt of yours of the
17th, ult., and also of the 18th, ult., presenting certain
prbblems arising out of procedures and statutes regulating
both fhe activities of the Legislative Research Commlttee and
the Legislative Research Bursau. In the vIeW'tHat | take of
this_sftuation, | find it unnecessary to ahswer your questions
seriatim.
However, it appears that Senate File ﬁ60, 60th
General Assembly, repealed a portion of $2.%2, Code of 1962,
in terms as follows: :
| “Sec. 2. Section two point sixty-two (2.62),
Code 1962, is. hereby amended by striking all
the sentence beginning with the word 'All! in

line five (5)."

and the section as so amended provides now:

of the research bureau shall be lofated in the
statehouse. Office space, supplies, postage and
equipment shall be furnished by the executive
council. Expenses of the research\committee and
research bureau shall be paid upon the approval
~of the director of the bureau and, if an extra-
ordinary expense, upon the approval of the research
committee."

%2.62 0Office and supp!ies-—suppkgﬁs. The office


http://supplies--suppli.es

Mr. Allan E. Revhons -2~

Thus, the result of this lagislative act was to remove the
Budget and Financial Control Committee as the source of funds
with which t¢ operate both the Legisliative Research Committee
end the Legislative Research Bureau.

In addition, the Legislature, by House File 595,
page 42, which is the general appropriation act of ths &60th
General Assembly, provfded with respect to the Legislative Re-
search Bureau, the following:

WLEGISLATIVE RESEARCH BUREAU

"Sec. 4é. For thes legislative research bureau

there is hereby appropriated from the general

fund of the state for each year of the biennium

-beginning July 1, 1963%, and ending June 30, 1965,
the sum of sixty thousand dollars ($60,000.00),

or so much thereof as may be necessary to be used

in the following manner:

"For salaries, support, maintenance and miscellancous
purpcses $60,000.00

"Grand total of all appropriations for all purposes
for each year of the biennium for the legislative
research bureau $60,000.00
Thus, the financing of the Bureau is provided by the above appro-
priation and not by the Budget and Financial Control Commlittee.
As a result of these changes, both the Legislative
Research Committee and the Legislative Research Bureau are fi-
nanced by the appropriation of $60,000.80 made by the 60th
General Assembly.
Insofar as the Senate Concurrent Resclution 29 is

concerned, as related to this situation, it is clear that the
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specific provision of §2.62, as amende&, providing for the
expenses of the Legislative Research Cammittee, will prevail
"over the general provisions of Senate Concurrent Resolution

29. The orovisions of $2.62, as amended, obviocusly would pre-
vail as oppoeed to the terms of Senate Concurrent Resclution 28.

VYery truly yours,

OSCAR STRAUSS
First Assistant Attorney General



CONSTITUTICNAL LAW: Comstruction of Statute ~-- where ¢ the
face of the bill there appears a discrepamcy between it and
the textual contemts of the bill, it is permissible to qo
behind the emrolled bill and examine the legislative journal
to clarify the discrepancy.

9-‘
¢

o
[ 8%

July 16,

one Seblden, Jr.

Deear Mr. Seldsms
This % in Tesponse Lo your recent letter in which you

4

gtated as follows:
*The £0th General Aq¢.mbiy passed, and the Jovernor,
the Honcrable Harokd E. Hughes, signad inte law, an
ppropriaetioen sct known as House Flle 395, apprepriat-
ing funds to varlous state agencies for the Liennium
1gas i: O ”'j&% 44 and 4% of thie enrslled bill,
House File 5% #0th Ceneral Assembly, Section 49,
an apy rogr;aﬁia“ for wational Guard and $Stete Cusrd
reads as follows: :

"See. 49, For the nat on nal guard and
the state guard there is hereby

EPOTONT idLed from the g@narﬁi fund of
the state for each year of the biennium
beginning July L, 1863, and ending

June 3G, Lwﬁég the sum of nine hundred
forty-three thoussnd six hundred dellars
(£943,090.00, er so much thersef &s may
Ge necessary 1o be used in the Following

rd=. W;

MANNETS
For sakiaries B3TH, 640,00
Fop ”UUD&rt, mSaintengnce,
armories and mlecellanecus
purpeses (anplifled by

gztimated relmbursements of

$220,000. 00) . 564,960 . 00
Grand tetal of al
appreopriatiens for all

purposes for each year of

the biennium for the naticnal

guard and state guard §943,600,00%°

P
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;% g T, . o ~ T
WL ey . BLOVE, WU ISEUaCuivily

3 P 4 H T st 3o .

re:iw 4 an opinlen on the following guestions:

& O TIPS SOU P I 3 ol
1. Should the appropriatlion be
e ! 2 L e % R
% 5 [63:% é) J’“*J,'J‘\u’;‘ ‘(Jt)g

2. If the appropriation is 5943,
which appro ;rmtian should be
oy g&ow,¢a, the agpropriation
salariss, or the appry fr’athan
syprort, malntenance, armories and
miscellaneous THeEee Y

7
?

* » - % . - " 3 3
L. The %tate of lowag ls loval te the rule that the
oy i g% by & e ety oy g it oy o * s
gnrealled BILl, nothing i the contzavy epssarinyg on liv faes,

i esnclusive gsyvidence of Ltes tewtual econtan and cannot

the journsals or evidence extrirsle to the

igd,  In this cgse thare 1g & cantrary
appearsace on the face of the plil., HMors ¢
written sum 16 "nine hundred forive-three thousand six hundred
dollars® while ithe numerics! sum jmmediately preceeding and
appearing in parenthesis stipulates "5943,000@0C.% hugs, it
is permiseible to 4o behind the enroclled bill,

As & rasult thereof, I find that the bill 8¢ submitted

tne legislature was passed unamended, ng amendments

m

1
&

having apoeared in the journals and therefore I conclude that
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8 clerical

intended ap

thousand si

R
C»
1%

5 o July 16, 1

b, o

error ohwviously having been made the

ob
.
£
&
:ﬁ
L

proepriation was "nine hundred foriy~threse

x hundred dollars ($943,600.00)

Very truly yeurs,




HIGHWAYS: Highway Appropriations -- OAG No. 57-7-12, ihere
these specific items in appropriation act aggregate a sum
greater by 3%8C,000.00 than. the amount of appropriated, the
amount appropriated will control the amount of the appropria-
tion rather than the aggregate of the specific items,

July 16, 1963

Mr. Marvin R. Selden, Jr.
State Comptroller of Iowa
LOCAL -

de

)
o

Dear Mr. Se

This is in response to vour recent letter in which
appeared as follows:

"The 50th General Assembly passed, and the
Governor, the Honorable Harold E. Hughes,
signed into law, an appropriation Act known

as Senate File 488 authorizing expenditures by
the State Highway Commission from the Primary
Road Fund, Farm~to-#arket Read Fund and Urban
Road Fund, for the biennium beginning July 1,
1663 and ending June 30, 1965, and relating to
salaries of Highway Commission members. The
attached copy of the enrclled bill is made a
part of this request.

"The total of all the specific individual ap-
propriations in this Act is greater by
$80,000.00 than the total of $40,062,510.00,
as stated in Section one (1) of the bill,

"With reference to the above, we respectfully
request an opinion on the following questions:

"l. Is the total appropriation of
$40,062,510.00 in Section one (1)
the legal amount that may be
expended under this appropriation
act, or are the individual amounts
appropriated for each specific pur-
pose in this Act the legal amounts
which may be expended?



dr. Marvin §. Seldenm, Jr. -~ ' July 16,

[T

2. If the specific individual
appropriations are the legal

amounts which may be espended

under this Act, can the 380,00G.00
appropriated for the effice of business
adminigtration be expended for any
other purpase than as set ouit in this
ActPY

in renly thereto, I advise as follows:

L. This situation haz arisen pefore and likewlise has

2

teen presentsd teo this office. In answer thereto cvoncluded
in GAQ Ho. B7-7-1Z as follows:

“...1 am of the oplnion that the legislative
intent 1s expressed in the language of the
ieqmqlatlve act which provides for the
appropriation in guestion aggregates the

sum of 5613,082.0C annually. The particulariziag
of use thereof 1s not the agprepriati@n and while
representing an iﬂu@ﬂti%ﬂ of the Legislature as te
how the meoney @may be spent, this does not contrel
the amount Qf the appreﬁriatiOn. The surplus
differ¢nce between the appropriatlon and the
spacific items of use thereof, being an appropriation,
its use is subject to the discretion of the Board
of Control withim,the general purposes of the
appropriatien.®

In affirmance of this conclusion,; I hereby advise that

the aggregate appropriation is $40,062,510.00 te the State

Highway Commission to be expended from the Primary Read Fund

within the general purpestes of the approppiation.
2. The appropriatien belng in the amount of ¥E,06EZ,3
guestion twe need not ke answered.

Yary truly voure,

(BOAR STHAUSE
Wdo

1963

16.00,

Eirst Assistant Atternsy General



STATE CFFICERS AND DEPARTMENTS: $8.33, 1962 Code, S.F 460, 60th
G.A.  Unencumbered balances of allocations made to the Budget
and Financial Centrel Committee from the general contingent fund
of the state shall revert to the general fund of the state.

August 23, 1963

Wr. Marvin 2. Helden, Jr.
State Comptroller

Dear Mr. Selden:
This will acknowledge receipt of your letter of July 29,
1963, in which you submit the following: |

“The vericus geéneval assemblles of the State of
Towa have appropriated specific ameountis to the gen-
eral contingent fund of the state, The saild cen-
tingent fund is administiered by the budget and
financial centrol commitiee and allocatiens thsre-
frem have been and are made for contingencies aris-
ing during & biennium which are lsgally payable
from funds of the State, The unencumbered balance
of the centingent fund appropriaticn has been and
is subject te the reversioen provisiens of section
B.33, Coude of faowa, 1962,

“We respectfully request your copinien on the follow-
ing guestion:

"1, Are the unencumbered balances of the al-
locations made by the budget and financial con~
trol committige from the general contingent fund
of the state subject to the revexrsicn provisions
of section 8,33, Code of Iowa, 19627%

In reply therets I would advise as follows, Section B.33,
Cede of Iowa, 1962, provides:

", . . On September 30, fellowing the close of each
pignnial fiscal term all unencumbered or unebli-
gated balances eof apprepriaticns made for said
biennial fiscal term shall revert to the state
treasury and to the eredit of the fund frem which
the appropriation or appropriations were made . . ."



2

Mr. Marvin 4. Selden -2- SEPUsL 23, 1903

The following places the Contingsnt fund within this sta-
tute., Senate Pile 4860, lLaws of the &0th G. A., creatsd and appro-

P

priated from the general fund ¢f the stats for the blennium be-
ginning July 1, 1963, and ﬁnding June 30, 1965, twoe-millien
dellars {$2,000,000.00) for use as wontingsnt fund., Such act
provides al$@;

*any balance from said contingent fund as of

Juns 30, 1965, shall revert to the general fund

of the statse,® .

It is clear, therefere, that thile i3 a sus appropriated from
the geneysl fund of ths stetes and any balance reverted te that
fund,

Very truly yours,

st Assisiant Atterney Gsneral

[
&,



STATEZ CGFFICERS AND DEPARTMENTS: H.F. 288, 60th G.A, -- The
language used in H.F. 5883, 60th G.A., now Chapter 69 of that
Assembly constitutes an appropriation and claims made there-
under may be paid therefrom,

August 22, 19863

.v,

dr, fsrvin B, Selden, Jr,
Etaun Lumwhrulldr
L l/ s n ,{,,

T

)

Dear ®r. Selden:
teference is nersin made 1o vours of even date in whicn

you submitted the following:

"The State appeal Beoazd in session on august 13th
apg*»v$d Thirty-cne {31) claims for Qﬁyﬁbﬂt under
Chapter Sixty-Nine {(69) of the 60th (.4,

"The wording of this chapter on spproepriations is
not the usual form, but we believe the intsnt is

%i}‘.ﬁ'.’f e

“Can we preceed te pay claims in scecrdance with
the Chagter KR

in reply thereito I would advise you that the language used

in H.F. SB8, 60th G.A., now Chapter 69 of its law, reads as
follows:

"Payiments auwthorized by the sitate appesl board
shall be paid from the appropriation or fund of
eriginal certificetion of the claim, except,
that if such apgropriatien er fund has since re-
vorted undﬂr sectisn elight poinp thirty~thres
{8.33) =f the (ode, then such peyment suthorizsed
by the stats appeal beard shall bes out ef any
money In the state treasury net otherwise appro-
prisied



Wy P T
TECRLA T R 22, 19063

This chapler constitutes an apprepriatien and clai

the authority of that chapter. (5se opinicn of

atterngy Generxal appearing in the repert for 1945-28 page 260,

a copy of which is attached,
Yours very itruly,

Chagl BTRAUSE
irst Assistant Attorney Gensral

E
Th
e
Caa
3



ELECTIONS: Ceonstituticnal amendment =--
¢f claims made under vo,

36.9, 1962 Code. Payment
d d 5.9 18 authorized from meney in the treasury
net otherwlise apprdtriated.

magust 21, 1903

mrs sarvin i, selden, Jr,
wumts uuﬁptrbliwl

'n i, 'u LAY 7

—~

Leay r, oelden:

Neferencs is hersin wmade 1o your recent lettsr in whicn
you swbmlt tho followlng:

in cennectlieon with the special slecticn on the
C@ﬂﬁiltu%iynal amznament 1o
peunly on

t te be submitted to the

Decomder 3, i%H3, will you pleage ad-
vive 2y Lif the State Comptreller's office $an
appreve clalme In accoxdiance wiih Section 6,97
it reply thereto 1

I owenld advise weou hat Seeticn 5.3, Do
o Bxpenses incurrsd in

YLRRENSLL
- ¥

-H

s follvwsy

incurrsd under the provisicns of inds
chagior shall by awdited and aliowed by tas
state coapireller, and pald cutl of any wmoney in
the siate tx&usury NGt stherwlse approgriated,’
wnder 6.9, liability of the state for claims
is accepted,

thoreundey
payneni of ©

clalms nade under 9.9 is authorized
from wmongy in the lzeasury not otherwlse apprepriatzd. {1916
L 16%)
Yours very truly,
CHECAR BTHAUES
First assistant A
warib

ttorney Seneral



STATE OFFICERS AND DEPARTMENTS: Board cof Education. A person

acting at the same time as a member of the County Beard of Ed-
ucation and as a teacher while occupying incompatible offices,
the actions of the County Board of Education, while the person
was so acting, were de factc and valid. A perscn designated
tce fill a vacancy in the County Board of Education will serve
until the school election in the year 1965,

Ceteber 30, 1963

Honorable Charles F. Sircthman
Ztate Representative

Henry Ceounty

New Lenden, Iowa

#y dear Kr. Sircthman:

This will acknowledg& receipt eof your recent letter in
which you submitted the following:

"In September, 1962, a member cf the Henry County
sard of Bducation became a teacher in a twelve
grade schoeel system within the County and con-
tinued te teach and serve as 3 member of the
County Beard of Zducation and as President of the
Beard of FEducatien from Getober 1, 1961, until he
rw31gned as a member of the Jounty Buard of fduca-
ticn on September 13, 1963

vare the actions of the County Board eof Education
and particularly the acticns of the ineligible
member of the beard serving as president validr

*Nemination papers were filed for a candidate fer
the unexpired term of the ineligible member of
the County Beard of Educaticn twenty days prior
to the County Board of Educaitdioen election Septem-
bex 9 » 196«3 .

"This vandidate's name was not placed on the ballet
by the County Superintsndent as hs muintalned there
was ne vacaniy.

"At a special meeting of the Henry County Beoard of
Edusation September 13, 1963, the teacher member
and president resigned and the existing board
appointed a new member in his place.

"In view cf the circumstances prioer te and after
the school electien, can this newly appeinted
member, legally, serve. If not, what corrective
action can pe taken?™



Hon. Charles F. Strothman -2 Geteber 30, 1963

The effect of the acts of a person coccupying incompatible.

offices is discussed in the case of Metir gpelitan Maticnal Bank

v, tommercial State Pank, 104 Iowa 682, where 1t is said:

11 is contended that, if the appointment ¢f Brad-
ford as receiver be sustained, his acceptance of
that office had the effect tc vacate the office

¢f clerk of the district court, because the offices
are s¢ incompatible that they cannct be held by the
same pergon at ong time; hence that the acts of
Bradford as clerk, after his qualification as re~
ceiver, were void; that his docketing of this case,
the neting of papers filed, and the making of other
entries were void; and Lha?, as a result, the dis-
trict ceurt did net acquire jurisdiction te hear
and determine this action. In what Bradford did

as clerk after he qualified as receiver he acted

gs clerk de facteo, and third perscns dealing wlth
him had the right to rely upon his acts se¢ per-.
formed as pbeing legal, It is ¢the well-ssttled
general rule that the acts of officers de facte

are as valid and effectual, where they concern

the public ¢r the rights of third persens, as
though they were offlcers de jure,; and that their
authority to act cannot be questicned in collateral
proceedings. People v, Nelson, 133 I1l. 565 (27
M.E. Rep, 217); People v, Dayment (&;ch Y, 67 N.w.
rep. 689: Clark v. Town of Laston, 146 Masse 43

{14 N.E. Rep. 795); Petersilea V. Stone, L19 H885.
465. Ses, also, Lufkin v. bPreston, 52 lowa 2383
Desmend v. McCarthy, 17 Iowa H26.

¢n the basis ¢f the foregeing, the actions of this Cdouniy
Beard of gducatlien whlle the same person acted as a member of
the board and as$ a tsacher, were de factc and valid and effec-
tual insofar as they concern the righis of ithird perscns ex
the public

in answer to your question with respect tc resignation

and appeintment of a new member to fill ths wvacancy of the re-



Hen.o Charles F, Strothman -3~ Gotober 30, 1963

signed member, such procedure nas the appreval of an opinion

sf thi

o

depariment appsaring in 1940 (.A.8, 238.  Such vacancy
appuiniees will serve until the scheel election in the year
1865, Bee [69.11, 1962 Code,

Yours very Lruly,

ST A TR TN
CHOAR STRAUS
‘l"

First Assis

3

S
ant Attorney General



STATE OFFICERS AND DEPARTMENTS: Iowa Development Corporation,
sale of Oelwein Armory property -- The power of sale of state
owned armory property is in the Executive Council upon recom-
mendation of the Armory Board, Such sale to be made when the
property is no longer needed for the purpose for which it was
acquired. §29,57 of the 1962 Code applies.

October 30, 1963

Dinald B, Jehnson

Col, AGC, Iowa ARNG

Assistant Adjuiant General

P.J. Box 616

Des M ines, Iowa 3D303 e

Dear Sir:

v

sference ls herein mads 1o yours of the 18th ult. in

0

o

Y

[
o

which you submitted the {slicwing:

*The {elwein {I.wa)] Industirial Development Curp-
sration direcited 2 letter to the Adjutant Genersl
of Iowa, dated 17 July 1963, requesting informa-
tisn as to the pussibility of conveyance, by the
State of Towa to the Sty of Gelwein, of {ihe West
82 fest in width of ihe Jelwsin National Guard
Armery premises for the purpose of construgting

a street in connection with a comprehensive plan
for developing an industrial site adjoining the
National QGuard premises, The Iowa Develepment
Commaission of the State is assisting in the plan-
ning fer this proeject.

"The felwein Armory was constructed in 1953 by
authority of *The Naticnal Defense Facilities Act
of 1950 (PL 783 - 8lst Cungress). Rursuant to
this autherity the Federal Government centributed
7% percent of the actual constructien cost of the
facility, and the 3iate provided the 25 percent
balance ¢f the construciion cost and the real
estate. Title it the completed facility is held
by the Stats of Iowa,

"Natiosnal Guard Bureaw Pamphlet 74~1 {1 april
1958}, prescribing basic pelicy in implementation
of autherity in PL 783, in connecticon with the army
Natiosnal Guard facilities and Consiructicn Program,
provides that the site furnished by the Staite forx
the gonstruction vf an aomery facliiity should in
ciude five (B) acres when located in cities or
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congested areas. The present site at Celweln dees
inciude five acres. However, compliance with the
reguest for conveyance will reduce the size of the
arga by approximately one and one~third acres,

“In connection with the Gelwein Armcry construction
project the State and Federal Government entered
inte an agreement, dated 28 May 1952, which agree-
ment included, among cthers, the fellowing provi-
sions;

ARTICLE I. The State agrees:

G. To maintain and preserve all facilities
in a state of good repair at its own expense
during the periocd of this agreement, and at
no time during the term of the agreement to
permit any disposition or use to be made of
such facility which will interfere with its
use for the administration and training of
units of the Reserve Forces of the United States,
oer in time of war cr naticnal emergency of
other units of the Armed Fuorces of the

United 3tates or any other use by the Federal
Government,

10. Te the extent of its power or authority
to take nscessary action te prohibit cutside
interests {(such as adjacent land-cwners,
public Utility Corpeorations, etc.) from any
utilization of adjacent land that would in-
terfere with the use of any facility for its
intended purpcses. '

ARTICLE III, It is further expressly under-
stood and agreed between the Government and
the State:

1. This agreement shall remain in full
from date of acceptance by the State and
Government of each facility constructed
-hereunder, which period is agreed to be the
approximate life-time of the facility.

"Section 29.57, Code of Iowa, 1962, pertaining to
powers and duties of the Armery Board, provides, in
part, as fcllows:
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The Beard (Armery Beard) shall be empowered to
acquire land or real estate % * for the con-
struction of, % % facilities of the Iowa Natien~-
al Guard * *, The title of such property sc
acquired shall be taken in the name of the

State of Iowa and such real estate may be scld
by the Executive Council, upon recommendation

of the Beard, when nce longer needed fcer the
purpcse for which it was acquired.

"The c¢pinion of the Attorney General of Icwa is required
on the following three (3) gquesticns to provide the
Adjutant General of Icowa with information upon which

to base a reply tc the letter request of the (=iwelin
Industrial Development Corporation. For the purpose

cf drafting the questiens, only, the assumpiion is

made that the Armory Board of the State and the Execu-
tive Council of Iowa will favorably consider the re-
quested conveyance in accordance with the provisions

of Section 29.57, Code of Icwa, 1962. '

1. "will ths proposed preoject of the Celwein In-
dustrial Develcopment Corporation constitute jusii=-
fication for conveyance of the requested land in
accordance with autherity in Section 29.87, Code
of Jowa, 196Z, as '% #* real estate (which) may be
sold * # when nc longer needed for the purpose

fer which it was acquired”

2. ™yill such cenveyance, resulting in reducti
of the land area to an amount less than five (5
acres, serve te violate the State Federal agree
ment’?

3. "w§ill such conveyance viclate the agreement

if an eqguivalent amount ¢f land 1s conveyed back

to the State so as to preserve the over-all five

{5) acre size of the site?

"The Adjutant General of Iowa respectfully resquests

the opinion of the Attorney General of Iowa on the

above questions,®

In reply thereto I weuld advise that the power of the sale
of property of the state inscfar as armory properties are con-
cerned, is vested in the Executive Council upon recocmmendation

for sale by the Armory Board. S&uch sale may be so recommended
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for sale and sold when no longer needed for the purpose for
which it was acquired. |
1. In answer to your question #l, I would advise that there

appears to be nou relationship between the proposed sale of the
Celwein Armory property and the preject of the Iowa Develop-
ﬁent Corporation ocutlined in your letter, it seems clear that
the reasons for desiring the {elwein Armory property is not
evidence or proof that the preperty in question is no longer
needed for the purpose for which it was acquired., Therefore
the answer to your question #l is in the negative.

| 2. In answer to your question #2, I am of the opinion that.
conveyance ¢f the property as propesed to the (elwein Indus~-
trial Development Corporaticn would be a breach of §9 and #10
of Article I of the contract entered intc between the State
cf Iowa and the Federal Government,

| 3. In answer to your questicn #3, I am of the opinion that
cenveyance to the State of Iowa the amcunt of land equivalent
to the amount in the propesed conveyance would nct cure the’
breach of contract arising ecut of the fi£st conveyance. Such
breach will be avoided by agreement between the State of Iowa
and the Federal Government modifying the centract between those
twe parties in the respect herein proposed.

Yours very truly,

CSCAR STRAUSS '
First Assistant Attorney General

GS:ib



COUNTIES AND CCUNTY OFFICERS: Members of election board -~
$849.15, 49.19, 49,64, 4967, 1962 Code. The election beard
at the special election to be held December 3rd, will be com-
pused of the same members as at the last preceding general
election as provided by 849.15. §49.64 and §49.67 with re-
spect to the number of ballcts to be printed, will be based
upon the vote at the precincts as they existed at the time

of the general election in 1962.

Cctober 29, 1963

Mr., Edward F. Samore
weodbury County Atterney
204 Court House

Sioux Cliy, Iowa

Dear #r. Samore:
This is to acknowledge recelpt of your recent letter in
which you submitted the following:

*The City of 3lcw City Precincts were changed
gffective April 4, 1963. The boundaries of some
precincis were changed, somz of the small pre-
cincis were cembined inte one precinct., The
large precincts were divided into two or more
‘precincts. This chasnge affected the number of
voters that were registersd in the precincts.

Your epinion is respectfully reguested on the
following:

1. "How is the Board of Supervisors to choose
the members of the slection beard in the new
and cembined precincis, under Code Section 49,157

2, "How is the Board of Supervisors and Auditor
to have the same clection board of the last pre-
ceding general election, under Code Section 49,197
3. "Hew many ballets shall the auditer nave
printed for these new and combined precincts under
Code Section 49.64¢

4, How many ballets shall the reserve number be
under Code Section 49,67

"ge would appreclate yeur opinlon as scen as pos-

sible as the ballets musi be printed fer the com-

ing December 3rd election.®

In reply theretc I would advige you that in the view that
I take in this situation, it weuld seem unnecessary te¢ reply

seriatim te your gquestions. when realization exists that the
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guestions periain t¢ a8 special slecilen, the answers of the

m

gituation are found in 549.19, 1962 Code, which provides as
fellows:

*Thae electicn board at any “weciﬂi alection

shiall be ths same as% at the la preceding

general slecticn, In case of Vucanci@a happen-

ing thereln, the couniy auditor may make the

appointments to £111 the same when thé buard

of supsrviscers is nct in session.®

The fact that the clty has acted under the gensral powers
of the authority ef $49.5, 1982 Code, in dividing the city inte
precipeis, has no affect upoen the sxprsss power conferred by

tne foregeing Coede, 549.19. Hor can the power vested in the

g

boerd of supervisers by {49.15, 1962 Code, prevail as against

"

"

it

the provisions of éd%;l@, Section 49,15 is cperative only in

3

cﬁnnaati@n with & general election or a primary slectlen.

Such statute provides that ihe board shall ast accerding to
the texms thersof, "nol more than 4% days and not l2ss than
30 days pricr to each gwnﬁxal ox pi rimary elecidon®, Cbviously

b42.64 and 49,67 are applicable to the precincis which sxisted

Fad

at the time of the genersl slscition in 1962,

Yours very iruly,

SN

UBLAR BTRAUBS
First Asslztant Attorney Gensral

£

¢813b
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STATE GFFICERS AND DEPARTMENTS: Executive Council -- 3§19.7,
1962 Code. 1Insofar as fire loss 3T thHe Woodward Stiate Hospital
and §$chool is concerned, the contingent fund provided for by
§19.7, 1962 Code, is available for the payment of losses of
state owned property. Such fund is not available for payment
of property not owned by the state, -

Getecber 25, 1963
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1962 Code of Iowa, provides as

A contingent fund set apart for ihe use ¢f thes
exgcutive council may be expended for the purpose

«f paying the expenssz of su¢pr>&81na any insurrec-
tien or riet, actual or threatensd, when state aild
nas been rendered by order of the governer, and {ox
repairing, rebuilding, or restering any state pro-
perity injursd, de 'tr@ywﬂ or lest hy fire, siomm,
theft, or unavoidable cause, and for ne other purposs



Mr. . C. Wellman 3=

whatever, Any such project for repair, rebuld-
ing oxr restoraticn of state property for which no
specific appropriation has been made, which when
completed will cost wmere than cneg hundred thousand
dollars, shall, before work is begun therecn, be
subject to approval or rejection by the budget

and financial contrel comnittee,”

Thus the coentingent fund may be used to replace any state
property that has been injured, destreyed cor lost by fire. The
loss at woodward having been caused by fire, may be replaced
by the contingent fund if that properiy which was lost was

state property.

It is to bes noted that the property lest was of thres
types which were:

{i) Building material purchased by the Board of
Control

{2) Clothing of inmates having been bought by the
Board of Contrel

(3) Clething of inmates bought either by the in-
mates or thelr parents for them.

The Board of Contrel, as agents appointed by the legisla-
ture, have power t¢ contract for Weoodward., Sectlon 218.1, 1982
Code of Iowa, However, the exercise of this power is for the
3tate of Iowa.

In 49 Am. Jur., States, Territories, and Depsndencles, §62,
it is provided as follows:

"1t may lay aside lts soverelgnty and like a pri-

vate individual or corporation contract either

with other public bodies or with private persens,

and be bound accordingly as a private person would
be bound under a like contract.”



Mr. W. C. Wellman -4 -

Title to property ordinarily posses when the parties to
a sale of personal property so intend, In 77 C.J.S., Sales,
5255, it is provided:

"Whether or not title to personal property con-

tracted to be scld passes before er without de-

livery of the subject matter depends largely on

the intention of the parties and the facts of the

particular transaction.,”

However as is provided in 77 C.J.S., $260, it was stated:

"A delivery tc the buyer will, in the absence of

anything to indicate an intentien to the contrary,

transfer the property in the goods as against the

seller, his creditors, or subsequent purchasers,"

Where intention is not express, rules of construction serve to
supply the intention of the parties whereby at least title or
property posses upon delivery,

Upon the foregoing it is apparent that title to items of
personal preoperty contracted for by the Board of Control vests
in the state at least upon delivery since there are no statu-
tory provisions to the contrary. Thus this property can quite
well qualify as state property. However, property which the
Board of Control did not purchase cannot so gualify.

It is therefore the opinicn of this office that the only
loss which may be replaced out of the contingent fund is that
which the Beocard of Coentrol has purchased, this being state
property. Non-state propertiy cannot be sc¢ replaced, and thus,
clothing bought by the inmates er their parents cannct be

compensated for out of the contingent fund.

Yours very truly,

; OSCAR STRAUSS |
CS:jb ' First Assistant Attorney General
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COUNTY AND CCUNTY OFFICERS: §£359.42, 357a.11, 1962 Code.
Trustees for the benefited fire district dc not have the same
power as tcwnship trustees acting under $359.42. All such
benefits of the fire district may enter intc an agreement
with an adjoining township, cr townships, but they may not
enter intc agreement with ¢ther cities, tcwns or cther
benefited fire districts.

Gotober 3, 19563
Keltn $8Mman
Benten ¢ by Attoerney
Vinton, Iows
Denr Mr, Mo8sman:
This will agxﬁuuLLdQu receipt of your letitsr of august 28,

1963, in wnlch you submiit the follewing quesiions:

1. "Ds the trustees of a benefited fire district:
have the same powers as tow mship trustees under
Fecitlion 35%9.427

2. "Can the trustees of 3 benefited fire district
enter inte an agregment with an adjoeining town-
shin, or townshlps aﬁjoininc o“nwiiiud fire
districts, or w1*n a ¢ity or town, te jointly
purchase, own or mu1nua1n fli# apparatus and
squipment and dointly furnish sesrvices in the

extinguishing of fires?

i

3. PCan the trusiees bengfited filre district

(;',
I

._7 iy
&

@ntex inte an agreement with an adgc¢n1aw
benefited fire district that provides for:
mutuai aid in the svent of e fire requiring
more equipment than is available in the
benetited fire districie”
The guesiicns you have submitted are very cleossly relisted
and for this rveason they will be considered togetiher,

Section 357A,11, 1962 Code of lowa, provides:

"The trustiegs may purchase, owh, rent or maintain
fire apparstus or equipment within the state or
outside of the territorial juriadiction and bound-
ary iimits of the state of Iuwa and provide hous-
ing feor same and furnish services in the extin-
guishing of fires within the state or cutside of
the territcrial jurisdicticn and boundazy limits
of the state of Iowa. The trustses shall have

the power after approval given by secticen 337a.9
to levy an annual Wx nci to excesd cone and gne-
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nalf mills cutilned in seciion 357A.% for the pur-
pese of exercising the powers granted in this ssc-
tion., This levy shall be opticonal with the itrustess,
The trustess may purchase material and emple '

to properly maintain and cperate the benefld
district, The trustees shall be allowed ne

sxpenses in the discharge of the duties, bu

net receive any sal "

H

aship or Lownsnlﬂs.
Ia a3 hars o
ity o1 umwn Qr benefited fire districts,
n the state or cutside of the territcorial
dicticn and boundary limits of the state of
owa, " {Bmphasls supplied).

"The townshis trusiteezs of any townshlpy may pu**haﬂ
cwn, rent, or maintain fire apparatus or QQulpm nt
srevide housing for same and furnish services
xtinguishing of fires ul*"ln the state cr
¢f the territorial Jurisdictlon and bound=-

ts sf th@ state of Iswa, i dependantly or

i 1 n H
i

Since benefited fire districts are ®cresitures of staituten,

Y
In wvigw of this rule it is culte cbvicus that the Lzustees
of a benefited fire district do not have the same powers ss do
the township trustess since they were neither exprassly granted
ner reasenadly and necessarlliy implied,

2

However, by virtue of §359.42, benefited firve districts

%

may enisr inte agreemsnts with an adjeining townshiypy or town-

ships., Ses 62 GAG 18 enclesed, Cther than this, they are
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timited by non-autnerization and thus th

agresments with e

"

j=te

ther cities, towns or other benseiited fire

3

districts. See UAQ #63-6-4 and 1960 QA% 72, both of which are

enclosed,
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